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BANKRUPTCY COURT REVISION 

MONDAY, DECEMBER 12, 1977 

U.S. HOUSE OF EEPRESENTATIVES, 
SUBCOMIUTTEE OX CiVIL AND CoNSTlTUTIOXAL KiGHTS 

OF THE COMMITTEE OX THE JCTICIARY, 

Washington, D.C. 
Tlic hearing was convened at 2 p.m., in room 2226, Raybum IIouso 

Office Building; Hon. Don Edwards [chairman of the subcommittee] 
presiding. 

Present: Ecpresentatives Edwards, Volkmer, Butler, and JlcCloiy. 
Also present: Thomas P. Breen, comisel; Richard B. Levin, assistant 

counsel; and Kenneth N. Klee, consultant. 
Mr. EDWARDS. The subconunittee will come to order. 
Today we are continuing consideration of H.R. 8200, the bank- 

ruptcy law revision bill that we have been working on for many, many 
months. And we are pleased to have with us three export witnesses. 
The witnesses have kindly consented to give their testimony first 
and then Xo sit at tlie tal)le as a panel so that the subcommittee can 
conduct a dialog with all members of the panel. 

Our first witness today is Stanley Chauvin, Esq., of Louisville, Ky., 
who was the chairman of the Task Force on Revision of Bankruptcy 
Laws of the American Bar Association. 

Mr. Oliauvin, we are delighted to have you here. 
"Without objection, all of the statements will be included in the 

record. 
Would 5'ou please sit here and proceed with your testimony. 
The rest of tlie membei-s of the panel who we are also going to have 

the pleasure of having as witnesses today, the Honorable Simon 
Rifkind of New York who is immediate past president of the Ameri- 
can College of Trial Lawyei-s—Judge, why don't you come up to one 
of the mici-ophonos—and Mr. J. Stanley Shaw of Long Island, N.Y., 
who has very intei-esting testimony about an important case in tlmt 
part of the countn'. And I lielievc with Mr. Shaw is Mr. Jessie 
Irvine—is that correct ? You are invited to sit up there, too, sir. 

Mr. Cliauvin, would you please proceed ? 
[The prepared statement of L. Stanley Chauvin, Jr., Escjuire, 

follows:] 

STATEMENT OF L. STANLEY CHAn\iN, JR., CHAIRMAN, TASK FORCE ON RKVISION 
OP BANKRUPTCY LAWS ON BEHALF OF THE AMERICAN BAR ASSOCIATION 

Mr. Chairman and members of the subcommittee, the American Bar Associa- 
tion appreciates this opportunity to present its views on Title II of H.R. 82()0. I 
am L. Stanley Chauvin, Jr.. Chairman of the Association s Task Force on Revi- 
sion of Bankruptcy Laws and I will be presenting the ABA's testimony. 

(1) 



In February 1976, the ABA Ilouse of Delegates adopted a resolution pertinent 
to H.R. 8200. That resolution is attached as Exhibit A. On December 2 of this 
year, the ABA Board of Governors adopted a second resolution pertinent to H.R. 
ti2«). That re.solution Is attached as Exhibit B. 

The American Bar Association has a number of recommendations to make 
regarding the court structure for bankruptcy courts. First, we strongly rec- 
ommend that a judicial planning agency, as proiwsed by Chief Justice Burger 
(1070) and the Justice Department Bork Committee (1077), be established by 
the pending legislation to provide a judicial planning capability for the entire 
federal judicial system. We recommend that this agency study, analyze, evaluate 
and recommend changes, if any, in the federal judicial system. 

Our recommendation is grounded on our belief that a planning capability 
through a judicial planning agency for the entire federal court system is seri- 
ously and critically overdue. The crisis in tie federal courts has been fully 
documented many times. Chief Justice Burger in 1070 proposed a Judiciary 
Counril; the Justice Department Bork Committee in 1977 proposed a Council on 
Fe<leral Courts, following a similar projjosal liy the Commission on Revision of 
the Federal Court Appellate System in 1975. Each of these proposals basically 
and essentially suggested a permanent agency responsible for ongoing studies 
(if the needs, functions and structures of the federal courts, with the resptm- 
sil)ility for proposing plans for improvement and implementation to the Con- 
gress, I'resideut and Judicial Conference. In order to achieve legislative progress 
and the desired goals, the modern legislative process requires continuous audit, 
study, planning and documentation. A judicial jjlanning agency would give a 
vital and authoritative voice and direction to the cause of maintaining the 
hi.storic e.\celleuce of our federal judicial system. 

The current contentions regarding bankruptcy court structure(8) clearly 
deiiidiistrate the need for a reasonable and effective moJins of obtaining adequate 
information with which sufficient study and profes.sional planning could go 
forward. The transition period included in the legislation provides a uuique op- 
portunity to proi)erly study the impact of legislative changes in substantive 
law. procedure and jurisdiction on an existing court .system. We believe that 
the current circumstances precipitate the need for such an agency to study and 
propose .solutions for the bankruptcy court structure problem, and that addi- 
tH)niiIly such an agency is called for jiermanently to provide planning capability 
for tlie federal judicial system. 

In general, we believe that l>ankruptcy courts should l»e an integral part of 
the federal judicial system and part of an overall comprehensive plan to 
jirocess fairly and effectively all neces.sary federal judicial bnsines.s at reason- 
aide cost. We are sympathetic to the proposals and reasons stated for separate 
and independent liankruptcy courts. We believe, however, that such courts 
slionid not be permanently established until the transition studies are com- 
pleted and the judicial planning agency has adequate opportunity to study the 
federal judicial system, generally, including bankruptcy courts since previous 
studies have basically considered tlie liankruptcy courts alone and .seiiarntely. 
The overwhelming needs for federal judicial services, generally, at a time when 
pulilic resources are becoming more limited requires this approach. 

In providing a transition period from the present to the new bankruptcy 
system, the period .should be seven years rather than five years as provided for 
In H.R. .'^200, as reported on September 8. 

Tlie House Judiciary Committee Report suggests that the five years set forth 
in H.R. S200 is based upon one year for the bench and bar to become familiar 
with the procedural and substantive law changes made by the legislation, two 
years for collection of all relevant data, six months for stud.v and recommenda- 
tions, and eighteen months for consideration by Congress. We suggest these time 
limits are inadequate for legislation so complex and voluminous, and suggest the 
seven years instead, l)a.sed upon two years for bench and bar, two years for com- 
piling statistics, one year for evaluation and report, and two final .vears for 
<-onsiderution by Congress. Tlie legislation extends the term of existing bank- 
ruittoy judges to the end of the transition period and we assume that such terms 
win also be extended to the same seven years if the transition period is so 
extended. 

We next recommend that during the tran.sition period, the existing bankruptcy 
judges lie given tlie enlarged jurisdiction provided for in H.R. 8200, as reported. 



However, a decision of the bankruptcy court "not to abstain" from hearing a mat- 
ter «ithin the enlarged jurisdiction sliould be appealable. 

Essentially, giving bankruptcy judges the enlarged jurisdiction will reduce 
litigation, in general, but will moderately increase necessary litigation in the 
bankruptcy courts. We suggest that decisions not to abstain from hearing a mat- 
ter within this enlarged jurisdiction be appealable in order to provide some 
restraint upon the judicial discretion provided. We do not support any restriction 
on this enlarged jurisdiction itself, such as having to prove "detriment'' before a 
matter could be brought before the bankruptcy court. 

Our last recommendation on the subject of court structure for bankruptcy 
judgptj is that separate bankruptcy courts, as provided for in H.R. 8200, as re- 
IMJrted by the House Judiciary Committee on September 8, 1977, not be estab- 
lished now, but during the transition period appropriate contingency planning go 
forward for the eventual handling of bnakruptcy cases either by separate bank- 
ruptcy c>ourts, by bankruptcy divisions of tlie district courts or by the district 
courts themselves. After the transition period and judicial planning studies have 
been completetl and rei)orte<l, we believe that Congress stiould at that time 
estJiblish the final courts for bankruptcy cases and create the necessary and 
appropriate additional judgeships, with such status and tenure as Congress then 
determines appropriate. Any additional judges should be appointed in accortlance 
with existing procedures for appointing district court judges. 

We note in passing that there is currently pending before Congress legislation, 
to create a substantial number of additional federal judgeships. 

When legislation to create these judgeships is enacted, we believe there will 
be substantial impact on the federal judicial system. We l)elleve that this impact 
should be studied by the judicial planning agency tliat we propose should be 
estnbli.slied. 

The American Bar A.ssodation has one recommendation to make regarding 
the T'.S. Trustee System contained In H.R. S200, as reported. 

We recommend that a U.S. Trustee System for profes.sional salaried trustees be 
inaugurated, and placed in the Administrative Office of the U.S. Courts for selec- 
tion, supervision and control rather than in the Justice Department: and addi- 
tional provisions should clarify that the U.S. trustee should, among other admin- 
istrative duties, both appoint and supervise the private trustees. 

On the subject of api>eals from decisions of bankruptcy judges, the American 
Bar Association takes the position that api)eals from decisions of bankruptcy 
judges should ))e taken dire<'tly to the courts of appeals. 

In (-losing, we are particularly plea.sed by two aspects of the bill. First, 
patient nnil careful drafting has resulted, generally, in provisions which are 
clear and precise and can be applied with a minimum of uncertainty. Second, 
bankruptcy continues to be recognized as inherently adversary, needing per- 
.snnal attoniey representation tlirougliout the case, yet every effort possible has 
been made to simplify the process so that attorney services can be rendered 
both eflfe<'tively and economicall.v. 

We are pleased that so many provisions of the February 1976 resolution of the 
ARA are included in H.R. S200. 

We would be glad to answer any questions you may have. 

EXHIBIT A 

RESOLUTION OF THB HOHSE OF DEIEGATER OF THE AMFJIICAN BAB ASBOCIATIOX— 
ADOPTED FEBBUARY 197C 

Reonlvcd. That the American Bar Association urges the enactment by the Con- 
grass of (he United States of a new Bankniptcv Act substantially in the form 
proi)o.sed in H.R. 31 and 32 and S. 23.'5 and 23G. JMth Cong., 1st Sess. (1975), with 
appropriate change.s to reconcile those proposals, to correct defects, and to carry 
nut the following principles to be followed in perfecting the proposed new 
Bankruptcy Act: 

1. The American Bar Association favors incorporation of provisions in nny 
bankruptcy legislation affecting consumer bankrupts to be adopted by the Con- 
gress that would : (1) retain a conrt-supervi.sp<l judicial proceetling for consumer 
bankruptcies: (2) continue the system of private legal representation of con- 
sumer bankrupts; (3) establish an Administrative Office of the U.S. Bankruptc.v 
Courts to provide nece.s.sary indei>endent administrative support and support sys- 



tems; and (4) provide for court appointment of legal counsel for assistance to 
indigent consumer banlcrupts. 

2. To insure continuity of operation, present personnel should be carried into 
the new system at least for a limited period. 

3. Appeals from decisions of bankruptcy judges should be taken directly to the 
courts of appeals. 

4. The reorganization functions of the Securities and Exchange Commission 
should not be transferred to the new administrator. 

5. Trustees in bankruptcy should be appointed by the administrator from a 
panel including salaried government employees, but in asset cases creditors should 
have the right to elect a trustee superseding the trustee appointed by the adminis- 
trator ; provided however, that the trustee shall continue to be accountable to the 
bankruptcy Judge having jurisdiction of the case. 

6. The administration of consumer or no-asset cases should be made more eflB- 
cient. and rehabilitation plans should be encouraged. 

7. There should be adequate safeguards for the property rights of secured 
creditors. 

8. The provisions of cliapters 10 and 11 of the present Bankruptcy Act should 
be consolidated, and the simplified procedure of chapter 11 should be made avail- 
able even though there are public holders of equity securities or junior debt, 
unless a plan is proposed which adversely affects them. 

9. The American Bar Association reserves Its position on the tax problems 
raised in H.R. 31 and 32 and S. 235 and 236. 

Resolved, That the I'resident of the Association or his designee may present 
the view.s of the Association on this proposal to the appropriate committees of 
the Congress and to other appropriate goveniment officials. 

EXHIBIT B 

RESOLUTION OF THE BOARD OF GOVERNORS OF THE AMERICAN BAB ASSOCIATION— 
ADOPTED DECEMBER 2, 1977 

Resolved, that the American Bar Association support.^, In principle, enactment 
by Congress of appropriate new comprehensive bankruptcy legislation to provide 
a modern bankruptcy law and an effective bankruptcy .system, which legislation 
is represented generally by II.R. 8200, as reported by the Hou.se .ludlciary Com- 
mittee on September 8, 1977, provided that H.R. 8200 Is amended to carry out the 
following principles: 

1. A Judicial planning agency, as proposed by Chief .Tustiee Burger (1970) and 
the Justice Department Bork Committee (1977), should be established to provide 
judicial planning capability for the entire federal judicial system and the agency 
should study, analyze, evaluate and recommend changes, If any, in the federal 
judicial system. 

2. The final court structure should include bankruptcy courts as an Integral 
part of the federal judicial system and should be part of an overall comprehensive 
plan to process fairly and effectively all necessary federal judicial business at 
reasonable cost. 

3. A transition period from the present to the new bankruptcy system should be 
provided for in the legi.slafion, but the period should be extended to seven years 
rather than five years as now provided in H.R. 8200, as reported by the House 
Judiciary Committee on September 8. 

4. During the transition period, the existing bankruptcy judges should be 
recognized as an Important part of the federal judicial system, with the enlarged 
jurisdiction provided for in the legislation. However, a decision of the bank- 
ruptcy court "not to abstain" from hearing a matter within the enlargetl juris- 
diction should be appealable. 

.5. Separate bankruptcy courts, as provided for In H.R. 8200, as reported by the 
House Judiciary Committee on September 8, 1977, should not be established now, 
but during the transition period appropriate contingency planning should go for- 
ward for the eventual handling of bankruptcy cases either by .separate bank- 
ruptcy courts, by bankruptcy divisions of the district courts, or by the district 
courts themselves. After the transition period and judicial planning studies have 
been completed and reported. Congress should establish the final courts for bank- 
ruptcy ca.ses and create the necessary additional judgeshlps, to take effect at the 
end of the transition period, and with such status and tenure as Congress then 
determines appropriate, b>it in any event any additional judges .should be ap- 
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pointed in accordance with existing procedures f<tr appointing district court 
judges. 

6. A U.S. trustee system for professional salaried trustees should be Inaugu- 
rated, and should be placed In the Administrative Office of the U.S. Courts for 
selection, supervision and control rather than in the Justice Department as pro- 
vided for in H.R. 8200, as reported on September 8: and additional provisions 
should clarify that the U.S. trustee should, among other administrative duties, 
both appoint and supervise the private trustees. 

7. The foregoing is oonsistent with the previous policies of the ABA except 
that the possible establishment of separate bankruptcy courts may not be con- 
sistent with the ABA court organization stand.<irds. 

FURTHER RESOLVED, that the President of this Association or his deslgnee 
is authorized to present and publicize these views to the appropriate committees 
and members of the Congress and other government officials. 

TESTIMONY OF L. STANLEY CHAXTVIN, JR., CHAIRMAN, AMERICAN 
BAR ASSOCIATION TASK FORCE ON REVISION OF BANKRUPTCY 
lAWS 

Mr. CHAUVIN. Thank you, Mr. Chairman, members of the subcom- 
mittee. The American Bar Association appreciates this opportunity to 
present its views on title II of H.R. 8200. 

I am L. Stanley Chauvin, Jr., chairman of the association's task 
force on revision of bankruptcy laws, and I will be presenting the 
ABA's testimony. 

In February 1976 the ABA house of delegates adopted a resolu- 
tion pertinent to H.R. 8200. That resolution is attached to these re- 
ma rks and marked as exhibit A. 

On December 2 of this year the ABA board of governors adopted 
the second resolution pertinent to H.R. 8200. I've attached that reso- 
lution as exhibit B. 

The American Bar Association has a number of recommendations 
to make regarding the court structure for bankruptcy courts. 

First, we strongly recommend that a judicial planning agency as 
proposed by Chief Justice Burger in 1970 and the Justice Department 
Bork Committee in 1977 be established by the pending legislation to 
provide a judicial planning capability for the entire Federal judicial 
system. 

We recommend that this agency study, analyze, evaluate, and rec- 
ommend changes, if any, in the Federal judicial system. 

Our recommendation is grounded on our belief that a planning 
capability through a judicial planning agency for the entire Federal 
court system is seriously and critically overdue. The crisis in the 
Federal courts has been fullv documented many times, not the least of 
which in the reports which t mentioned from Chief Justice Burger i7i 
1970 proposing a Judiciary Council, the Justice Department Bork 
Committee in 1977 proposing a Council on Federal Courts, following a 
similar proposal by the Commission on the Revision of the Federal 
Court Appellate System in 1975. 

Each of these proposals basically and essentially suggested a per- 
manent agency responsible for ongoing studies of the needs, functions, 
and structures of the Federal courts, with the responsibility for pro- 
posincr plans for improvement and implementation to the Congress, 
President, and Judicial Conference. 
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In order to achieve legislative progress and the desired goals, tho 
modem legislative process requires continuous audit, study, planning, 
and documentation. A judicial planning agency would give a vital and 
authoritative voice and direction to the cause of maintaining tlie his- 
toric excellence of our Federal judicial system. 

The current contentions regarding bankrupt/cy court structure clearly 
demonstrate the need for a reasonable and effective means of obtaining 
adequate information with which sufficient study and professional 
planning could go forward. 

The transition jjeriod included in the legislation provides a imique 
opportunity to properly study the impact of legislative changes in 
substantive law, procedure, and jurisdiction on an existing court 
system. 

We believe that the cun-ent circiimstances pecipitate the need for 
such an agency to study and propose solutions for the bankruptcy 
court stnicture problem and that additionally such an agency is called 
for permanently so as to provide this planning capability for the 
Federal judicial system in general for the Federal judicial system. 

In general, we iJelieAe that bankruptcy c/)nrts should be an int<>£rral 
part of the Federal judicial s5'stem and part of an overall, comprehen- 
sive plan to process fairly and effectively all necessary Federal judi- 
cial business at reasonable cost. 

We are sympathetic to the proposals and reasons stated for separate 
and independent bankruptcy courts. We believe, however, that such 
courts should not be permanently established until the transition 
studies are completed and the judicial planning agency has adeqiiate 
opjwrtunity to .study the Federal judicial .system generally, including 
the bankniptcy courts, since previous studies have basically considered 
the bankruptcy courts alone and separately. 

The overwhelming needs for Federal judicial services generally at 
a time when public resources are becoming more limited requires this 
approach. 

In providing a transition period from the present to the new bank- 
ruptcy system, the period, we believe, should be 7 years rather than 5 
years as provided in H.R. 8200 as reported on September 8. 

The House Judiciary Committee report suggests that the 5 yeai"s 
set forth in H.R. 8200 is based upon 1 year for the bench and bar to 
become familiar with the procedural and substantive law changes 
made by the legislation, 2 years for collection of all relevant data, 6 
months for study and recommendations, and 18 months for considera- 
tion by Congress. 

We suggest these time limits are inadequate for legislation so com- 
plex and voluminous, and suggest the 7 yeare instead, based upon 
2 years for bench and bar, 2 years for compiling statistics. 1 vcar for 
evaluation and report, and 2 final years for consideration by Congress. 

Tlie legislation extends the tenure of the existing bankniptcv judges 
to the end of the transition period, and we assume that such terms 
will be extended to the same 7 years if the transition period is so 
extended. 

We next recommend that during the transition period the existing 
bankruptcy judges be given the enlarged iurisdiction provided in H.R. 
8200, as reported. However, a decision of the bankruptcy court not to 

L 



abstain from hearing a matter within tlie enlarged jurisdiction sliould 
be appealable. 

Essentially, giving bankruptcy judges the enlarged jurisdiction 
will reduce litigation in general but will moderately increase necessary 
litigation in the bankruptcy courts. We surest that decisions not to 
abstain from hearing a matter within this enlarged jurisdiction be 
appealable in order to provide some resti-aint upon the judicial dis- 
cretion provided. We do not support, any restriction on this enlarged 
jurisdiction itself, such as having to prove "detriment" before a matter 
could be brought before the bankniptcy court. 

Our last recommendation on the subject of court stnicture for bank- 
iiiptcy judges is that separate bankruptcy courts, as provided for in 
H.R. 8200, as reported by the House Judiciary Committee on Septem- 
hav 8, 1977, not oe established now, but during the transition f>ei-iod 
appropriate contingency planning go foi-ward for the eventual han- 
dling of bankniptcy cases either by separate bankruptcy couits. by 
bankruptcy divisions of the district courts, or by the district courts 
themselves. 

After the transition period and judicial planning studies have been 
completed and reported, we believe that Congress should at that time 
establish the final courts for bankruptcy cases and create the necessai-y 
and appropriate additional judgesnips with such status and tenure 
as Congiess then determines appropriate. Any additional judges 
should be appointed in accordance with existing procedures for 
appointing district court judges. 

We note in passing that there is currently pending before Congress 
legislation to ci*eate a substantial number of additional Federal 
judgreships. 

When legislation to create these judgeships is enacted, we believe 
that there will be substantial impact on the Federal judicial system. We 
believe that this impact should be studied by the judicial planning 
agency that we propose should be established. 

The American Bar Association has one recommendation to make 
regarding the U.S. Trustee System contained in H.R. 8200, as reported. 

We recommend that a U.S. Trustee System for professional salaried 
trustees be inaugnrated and placed in the Administrative Office of the 
V.S. Courts for selection, supervision, and control rather than in the 
Justice Department; and additional provisions should clarify that 
the U.S. Trustee would, among other administrative duties, both ap- 
point and supervise the priAate trustees. 

On the subject of api)eals from decisions of bankruptcy judges 
the American Bar Association takes the position that appeals from 
decisions of bankruptcy judges should be taken directly to the court 
of appeals. 

In closing, we are particularly pleased by two aspects of the bill. 
First, patient and careful drafting has resulted, generally, in pro- 

visions which are clear and precise and can be applied with a mini- 
mum of uncertainty. 

Second, bankruptc}' continues to be recognized as inherently ad- 
versary, needing personal attorney representation throughout the case; 
yet every effort possible has been made to simplify tlie process so that 
attorney services can be rendered both effectively and economically. 
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We are pleased that so many provisions of the February 1976 reso- 
lution of the ABA are included in H.R. 8200. 

Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you, Mr. Chauvin, for the excellent testimony 

for the American Bar Association. 
Now, representing the American College of Trial Lawyers, we will 

hear from the Honorable Simon Rifkind. Judge, you may proceed. 
[The prepared statement of Judge Simon H. Rifkind follows:] 

STATEMENT OP SIMON H. RIFKIND ON BEHALF OF THE AMERICAN COLLEGE OF 
TBIAL LAWYERS 

I am honored to appear on behalf o( the American College of Trial Lawyers 
with regard to the proposed creation of a separate Article III bankruptcy court, 
with life-tenured judge;). I am in the happy position of an advocate who fully 
agrees witli the position he has been requested to present. 

The College opposes the creation of separate specialized courts to handle 
banl£ruptcy cases, and also opposes the significant increase in the number of 
Article III federal judges which the creation of a specialized bankruptcy court 
would necessitate. The proposed legislation was reviewed under the auspices of 
a committee established by the College after the National Conference on the 
Causes of Popular Dissatisfaction with the Administration of Justice, held last 
year, to commemorate the 70th anniversary of Dean Roscoe Pound's speech on 
that subject. 

There are three major reasons for our opposition to these provisions of the liill. 
First, the vitality of our federal courts depends on the fact that district courts 

are courts of general jurisdiction, who.se judges are required to deal, on a dally 
basis, with the full range of substantive law. Because of this basic structure, 
changes in one area of the law influence the development of other areas of law. 
New ideas are allowed to filter through the legal system, so the law does not 
become .stagnant. 

Bankruptcy law, as it is now adjudicated in the federal district courts. Is 
part of this process. It is not a distinct body of learning, isolated from the rest 
of the law. It Is separated only by a permeable membrane through which the 
full range of procedural and substantive law passes, at every stage of bank- 
rutpoy proceedings. When a court must determine the validity of a creditor's 
claim, it turns to the substantive law underlying that claim. A creditor's claim 
based on a contract does not depend on a separate body of bankruptcy law. but 
on the law of contracts. The same is true when a creditor presents a claim based 
on a tort, a mortgage, or a security agreement Similarly, when a court must 
supervise the disposition of a bankrupt's estate, it must decide a broad range 
of substantive questions—from securities, to anti-trust, to tax—depending 
upon the assets held by the bankrupt. Judges trying bankruptcy cases do not 
need narrow, specialized expertise but instead need knowledge of, and exposure 
to, th'e full range of substantive and procedural law. 

Indeed, the profile of bankruptcy court cases prepared for the Committee by 
the bankruptcy referees supports this assessment. They argue that because of 
the complexity of bankruptcy cases, the significant sums of money involved, and 
the range of I'egal questions presented, l)ankruptcy referees should be converted 
Into life-tenured Article III judges. I reach the opposite conclusion: For these 
same reasons, bankruptcy cases should remain in the federal district court. 

As long as bankruptcy ca.ses are tried by federal district judges exercising a 
general jurisdiction, the winds of change of legal doctrines will be felt in the 
bankruptcy law to the same degree as in the general l)ody of the law. The valid- 
ity of a claim on a contract should not depend on whether it is presenfed by a 
plaintiff in a court of general jurisdiction, or by a creditor in a bankruptcy 
proceeding. 

If bankruptcy cases are tried in a specialized bankruptcy court, they will be 
insulated from the rest of the law. Some have argued that sucli a procedure 
already exists, because of the increased responsibility given to bankruptcy 
referees. However, bankruptcy referees act under the jurisdiction and supervision 
of the district court. Even if only a trickle of the cases in bankruptcy are re- 
viewed by district judges, the benefit of a confluence of doctrines will still be 
present. 
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In addition, a specialized bankruptcy court would have other unfortunatte 
consequences. To some extent, a specialized banlcruptcy bar has already begun 
to develop. If a specialized bankruptcy court, with its own procedures, were 
established, this spedalizatiou would be aggravated. General pracliUonera 
would become hesitant to appear in bankruptcy courts. Thte specialization and 
insulation woiild then be complete: A specialized bar would practice before a 
specialized court, applying what is not now and should not be, but would be- 
come, a specialized body of law. 

These dangers would be felt throughout the federal judicial system, but would 
be most acute in those districts whose size would warrant only one or two bank- 
ruptcy judges. In that situation, regardless of the talent of those particular 
Judges, the bankruptcy court would tend to become a specialized preserve, de- 
prived not only of the benefits of exposure to the full range of substantive law, 
but also of the benefits of judicial colleglallty. 

It is my view, and that of the American College of Trial Lawyers, that such 
a change is regressive. The entire movement in judicial reform In this century 
has been in the direction of consolidating courts. At the beginning of this century. 
It was the general pattern of our state judicial systems to have separate courts 
for law and equity, and also separate criminal and civil jurisdictions. Many of the 
states have followed the lead of the federal courts, in recognizing the benefit of a 
unified judicial system whose judges become familiar with the full range of the 
substantive law. The American Bar Association's Standards Relating to Court 
Organization have also recognized this, and discourage the creation of separate 
specialized courts.^ 

In addition to these general considerations which militate against the crea- 
tion of a specialized bankruptcy court, there are two practical problems which 
lead the College to oppose the creation of such a court. 

The first of these practical considerations is that a significant increase in the 
number of Article III judges, contemplated by the proposed law, would dilute 
the significance, and prestige, of district judgeships. Prestige is a very impor- 
tant factor in attracting higlily qualified men and women to the federal bench, 
from more lucrative pursuits. As Judge Friendly has noted: 

"The largest district courts will be in the very metropolitan areas where 
the discrepancy between uniform federal salaries and the financial rewards of 
private practice is the greatest, and the difficulty of maintaining an accustomed 
standard of living on the federal salary the most acute. There is real danger 
that in such areas, once the prestige factor was removed, lawyers with success- 
ful practices, particularly young men, would not be willing to make the 
sacrifice." ' 

Proponents of the specialized bankruptcy court have argued that the con- 
version of bankruptcy referees into Article III judges will make that post more 
pre.stigious and thus make it possible to attract more qualified men and women. 
That is undoubtedly true, but I do not believe that there has been any problem 
in attracting qualified candidates to accept apopintments as bankruptcy ref- 
erees. The benefits which might flow from Increasing the prestige of that post 
would be far outweighed by the dangers brought by a loss of prestige of federal 
district judgeships. 

The second practical consideration Is that it is likely that the creation of a 
specialized bankruptcy court would lead to wholesale appointment of current 
bankruptcy referees to the newly created Article III judgeships, short-circuit- 
ing the existing machinery for selection of federal judges. I understand that 
the proposed legislation contemplates that the new Article III bankruptcy judges 
would be appointed through the traditional selection process, including review 
by the American Bar Association. The bill also provides that those bankruptcy 
referees not selected to be bankruptcy judges would be retired at the end of a 
five-year transition period. 

However well-crafted and well-intentioned this mechanism, I seriously doubt 
that It will work. The pressure to elevate all of the current bankruptcy referees 
to Artice III bankruptcy judges, with life tenure, would be enormous. It Is 
unlikely that the current bankruptcy referees would support the proposed legis- 
lation, as they overwhelmingly have. If they truly thought that It would lead 
to their mandatory retirement in five years. And even if this pressure could 

1 A.B.A. standards Relating to Court OrganUatlon i 1.11(b), at 7-10 (1074). 
• Friendly, Federal JurigMction: A General Ylexo 20-SO (1973). 
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be reKisted, there would remain the task of finding, dnrlng the iieart five years, 
3t)0 qualitied men aud women to sit as Article III banlcruptcy judges, aad thus 
lie eliphle to sit by dcKiguation in all federal circuit and district courts. Men 
and women cajjable of performinR tlie judicial function are of limited supply. 
That rare combination of character, education, experience, and temiierament 
which comprise a qualified judge does not occur in abundance. The task of 
finding; SOO such !)ersons would strain the .selection machinery, particularly 
liecause it would come at a time when there is a great need to appoint additional 
federal judges in iioth the circuit and district courts. 

The American College of Trial Ivawyers therefore opposes the creation of a 
separate Article III bankruptcy court, both becau.se it would have an adverse 
effect on the manner in which bankruptcy cases are adjudicated, and because 
it would be detrimental to the federal district courts. 

TESTIMONY OF HON. SIMON H. RIFKINl), IMMEDIATE PAST PRESI- 
DENT, AMERICAN COLLEGE OF TRIAL LAWYERS 

Judge RiFKiND. ThanJcyou, Mr. Chairman. 
I have submitted a Avritten statement. I hope it is agreeable to the 

chainnan and the committee tliat I not necessarily follow its text. 
Since I am about to express some opinions. I have been trained that 

the utterance of those should be accompanied by some de^re« of qual- 
ification; so if you -will pennit me, I will just make a brief statement 
that may be regarded as my qualification. 

I have been a member of the bar for over aO years. 
I was appointed to the Federal bench bv President Roose.\-elt and 

served from 1941 to 1950. 
I have served on a number of ad hoc assignments upon the appoint- 

ment of Presidents Truman. Kennedy, and Johnson. 
I am presently a meml^er of tlie firm in New York of Paul, Weiss, 

Rifkind, Wharton and Garrison. 
I have had exposure to almost every aspect of law practice that I 

can think of. If I were put under oath and asked to identify one I have 
not handled, I would be hard put to answer the question. I've had 
some exposure to bankruptcy, but I do not pretend to be a bankruptcy 
lawyer. 

My contacts with bankruptcy law have been concentrated in the field 
of corporate reorganization, rather than in straight bankruptcy field. 
My most recent exposuix' in the Federal courts has been as counsel in a 
nmnlxT of matters for the trustees of the Penn Central before Judge 
Fullam in PMladelphia. 

And I suppose that my most recent exposure to the general field of 
insolvency has been to re^sist bankruptcy, as counsel for the Municipal 
Assistance Corp., otherwise known as Big TMac, in New York City. 

So far. so good, on that. 
I am here, Mr. Chairman, in the limited role as spokesman for 

the American College of Trial Lawyers, and I will confine my remarks 
to those authorized by that organization. 

I am immediate past ]>resident of the American College of Trial 
Lawyers. The views of the College have been limited to two major 
questions: Shall there be a separate bankruptcy court: and shall it be 
officered by a tenured article III judiciary ? 

The college sent a written communication last May addressed to the 
chairman of the Senate Judiciary Committee expressing oppositioti 
to both of those proposals. If I may, I would like to submit that letter 
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written by Mr. Deacy, chairman of the committee which studied the 
proposal for the College as a summary statement of its views. 

^Ir. EDWARDS. Without objection, it will be made a part of the record 
at this point. 

[The letter referred to follows:] 
AMEBICAN COLLEGE OF TBIAL LAWTEBS, 

Lo» Angeles, Calif., May 13,1911. 
Senator JAMES O. EASTLAND, 
Chairman, Henate Judiciary Committee, U.S. Senate, Waghingfon, D.C. 

DEAR MB. CHAIBMAN : The legislative proposals incorporated in H.R. 6, 95th 
Congress, to convert bankruptcy courts Into separate courts under either article 
I or article III of the United States Constitution, and to convert rteferees in 
banlfniptcy to article III judges to preside in those specialized courts, has been 
considered by a subcommittee of the Pound Revisited Committee of the Ameri- 
can College of Trial Lawyers which has recommended that tlie College oppose 
these proposals. That recommendation has been considered and approved by the 
executive committee of the college; therefore, you are advised that the college 
opposes those proposals. 

The principal reasons for the opposition by the college to these proposals are: 
(1) We oppose specialized courts; 
(2) We oppose the significant liici^ase in the number of article III federal 

judges which would dilute the prestige of district judgeshlps, thus reduce the 
number of well qualified persons willing to sen-e; and 

(3) We oppose wholesale appointments which would shortcircuit the existing 
machinery for selection of federal judges. Including the review by the American 
Bar Association of persons under consideration for appointment. 

Accordingly, the American Collet of Trial Lawyers urges that these aspects 
of H.R. 6 not be enacted into law. 

Sincerely, 
THOMAS E. DEACY, Jr., 

Chairman, Pound Revisited Committee. 

Copy to each member of the Senate Judiciary Committee and the House 
Judiciary Committee and to the Hon. Warren E. Burger, Chief Justice of the 
United States. Hon. Mark W. Cannon, Administrative Assistant to the Chief 
Justice. Gen. Rowland F. Kirks, Director, Administrative Offlde of the United 
States Courts. Hon. Griffin B. Bell, Attorney General of the United States. Hon. 
Daniel J. Meador, Assistant Attorney General, Office for Improvement in the 
Administration of Justice. Hon. Walter E. Hoffman, Director, Federal Judicial 
Center. .Justin A. Stanley, President, American Bar Association. William B. 
Spann, Jr., President-Elect, American Bar Association. Board of Regents, Ameri- 
can College of Trial Lawyers. Pound Revisited Commltte!e, American College of 
Trial Lawyers. 

Judge RiFKiND. I will confess to you. Mi-. Chairman, that I share the 
views expressed by the college, that I am not here simply as a hired 
or volunteer agent to express somebody else's views which I do not 
myself avow. And I will say furtlier that my views on this general 
subject of sjiecialized courts are not of recent vintage. It isn't a case 
where I just bought myself an argument like a ticket for a 1-day ex- 
cursion. I've held these views for a long time. I have brought with 
me, as evidence of the longevity of my opinion on this subject, 
an article which I caused to be published in the American Bar Asso- 
ciation Journal in June of 19.51, that was addressed to the movement 
which was then in full sway for the creation of a specialized court 
for patent litigation. 

I opposed that. I'm happy to say that it has not come to pass. And if 
I may, I would like to submit a copy of that article, because it repre- 
sents a statement of the general philosophy behind that point of view. 



12 

Mr. EDWARDS. "Without objection, it will be received into the record. 
[The article referred to follows:] 

A SPECIAL COUBT FOB PATENT LITIGATION? THE DASGEB OF A SPECIALIZED 
JUDICIABT 

(By Simon Klfkind of the New York Bar (New York City)) 

In this article, Judge liijkind answers the recurring demand that a special 
court for trying patent cases 6e created. His argument rests on the assumption 
that judges would 6e men with a broad outlook upon the law and he declares that 
creating specialized judges in the patent field icould soon lead to sterility in that 
area of the law. 

Periodically one hears the suggestion that patent cases should be tried by the 
patent judges. The proposals take a variety of forms but they all revolve about the 
proposition that the judicial product of patent litigation would be improved if the 
trials were conducted by judges specializing in patent cases. 

I deny tills pivotal proposition; consequently I am opposed to patent courts or 
patent judges. 

The highly industrialized society in which we live has a yreat appetite for 
"know-how". Such a society elevates and aggrandizes the position of the expert. 
His is the voice with the ready answer. HLs oi>inIons become the facts upon which 
lesser mortals^Iaymen—risk life and fortune. 

Against the citadel of the expert I tilt no quixotic lance. My contention is that 
the Judicial process requires a different kind of expertise the unique capacity to 
see things in their contest. Great judges embrace within their vision a remarkabJy 
ample context. But even lesser men, presiding in courts of wide jurisdiction, are 
constantly exposed to pressures that tend to expand the ambit of their ken. 

The patent law doe not live in the seclusion and silence of a Trappist monastery. 
It is part and parcel of the whole body of our law. It ministers to a system of 
monopolies within a larger competitive system. 

This monopoly system is separated from the rest of the law not by a steel bar- 
rier but by a permeable membrane constantly bathed in the general substantive 
and procedural law. Patent lawyers tend to forget that license agreements are 
essentially contracts subject to the law of contracts; that Infringements are es- 
sentially trespasses subject to the law of torts; that patent rights are a species of 
property rights; and that proof in patent litigation is subject to the laws of evi- 
dence. Changes in all these branches of the law today have an effect on the patent 
law as well. As long as judges exercising a wide jurisdiction also try patent cases, 
so long do the winds of doctrine, the impulses towards slow change and accom- 
modation, affect the patent law to tlie same degree as they affect the general body 
of the law. 

In a democratic society the law, in the long run. tends to approach commonly 
acceiJted views of right and wrong. Thereby it continues its hold on the respect 
and allegiance of the people—in the last analysis its major sanction. Once you 
.segregate the patent law from the natural environment in which it now has its 
being, jou contract the area of its exposure to the self-correcting forces of the 
law. In time such a body of law, .secluded from the rest, develops a jargon of Its 
own, tliought-patterns that are unique, internal policies which It subserves and 
which are different from and sometimes at odds with the policies pursued by the 
general law. 

Such conflicts, when they emerge in spectacular form, induce a public cynicism 
about the law and a sense of injustice. In such a climate the jiatent system may 
not fare too well. 

SPECIALIZED  JUDICIABT LEADS TO DECADENCE OF LAW 

Moreover, a specialized patent court would breed other unfortunate conse- 
quences. The patent Bar is already specialized. At present, however, patent 
lawyers practice before nonspeciallzed judges and accommodate them.selves to 
the necessity of conveying the purposes of their calling to laymen. Once you 
complete the circle of specialization by having a specialized court as well as a 
specialized Bar, then you have set aside a body of wisdom that is the exclusive 
possession of a very small group of men who take their purposes for granted. 
Very soon their Internal language becomes so highly stylized as to be unlntelligi- 
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ble to the Bnlnitlated. That In turn intensifies the eecluslveness of that branch of 
the law and that further immunizes it against the refreshment of new ideas, 
suggestions, adjustments and compromises which constitute the very tissue of 
any living system of law. In time, like a primitive priestcraft, content with its 
vested privileges, It ceases to proselytize, to win converts to its cause, to persuade 
laymen of the social values that It defends. Such a development Is invariably 
a cause of decadence and decay. 

The root of the matter is that there is a difference between specialization on 
the administrative level and specialization on the judicial level. On the admin- 
istrative level there is advantage to be derived from close familiarity with the 
pattern of activity which is tlie subject of administrative action and regulation. 
The very essence of the judicial function, however, is a detachment from, a 
dispassionateness about the activity under scrutiny. 

The views thus far expressed are of general derivation. They are not especially 
related to the patent law. They are etiually pertinent to the admiralty law, to 
banlcruptcy, to security regulation, or any other of the great provinces of the 
law. The views expressed stem from a conception of the place and function of 
the law in a democratic society as the arbiter and mediator of conflicting social 
interests and demands. A one-function court cannot assist the law to discharge 
that responsibility. 

MO BENEFIT WILL BE OBTAINED FBOM   HAVING PATENT CODBT 

The patent law Itself contributes a number of considerations which weigh 
against the proposal for a patent court. One of these is that the benefits of expert 
knowledge which are forecast by the proponents of the change will not be realized 
In any substantial degree. It is hardly to be supposed that the members of a 
patent court will be so omniscient as to possess specialized SIJIU In chemistry, 
in electronics, mechanics and In vast fields of discovery as yet uncharted. The 
expert in organic chemistry brings no special light to guide him in the deci.sion 
of a problem relating to radioactivity. Consequently, even judges serving upon 
a specialized patent court will, in any particular case, prove to be nonexperts 
except only with respect to the patent law itself. But knowledge of the patent 
law has never presented any grave problem. The patent law presents no greater 
difficulties to its mastery than any other branch of the law. Reading the judicial 
literature created through patent litigation I am not aware of any marked 
deficiency on the part of the present judiciary In comprehending the principles 
of law relevant to a decision in patent cases. 

Another consideration derived from the patent law is that changes in patent 
litigation have already made the proposal stale. Patent litigation has overflowed 
its ancient channel. Today one who can navigate only in so-called pure patent 
law is inadquate as a patent lawyer and insufficient as a patent judge. Today 
patent litigation is most frequently met with in close association with other 
branches of the law such as unfair competition, trade-marks, confidential submis- 
sions, antitrust and corporate reorganizations. It is apparent that the patent 
expert can be only moderately learned in all these additional departments. It 
follows that, like most experts, he can bring his special knowledge to bear on 
the problem but Is not especially fitted to perform the judicial task of extracting 
a solution by subjecting the problem to the filtering process of many strata of 
knowledge. 

Very recently. Judge Harold Medina in an address to the patent Bar, widely 
published, described the distressing experiences he encountered in trying his first 
patent case. The address was very entertaining as it was meant to be. However, 
It did not support the inference which some have drawn from it that the cure 
for such judicial distress Is a special patent Bench. Every new judge is con- 
fronted by ca-ses in fields of law in which he had not previously practiced. Every 
competent judge overcomes this handicap of lack of familiarity within a reason- 
able time. If the patent law has already become so esoteric a mystery that a 
man of reasonable intelligence cannot comprehend It, then something has gone 
seriously wrong with the patent law. If that Is so—and I do not hold this view— 
the cure lies in correcting the law, not tinkering with the Bench. 

Judge RiFKiND. Now, if I may say so, I have reexamined the views I 
held at that time in the light of an additional quarter century of experi- 
ence. I haven't found any reason to change my opinion. 

20-265—78 2 
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The views which I have expressed which are opposed to the creation 
of specialized coui-ts spring from a general philosophy about the wis- 
dom of having a unified judicial system. 

I don't mind admitting the fact that these views may spring from my 
personal experience. Most dearly held views are derived from personal 
experience. And I look back upon the practice of law with its exposure 
to a multitude of different situations, with the variety which American 
law practice provides, and I come to the conclusion that that's the best 
way oy which a good and effective legal system develops. 

The present system that we have in the U.S. district courts is a uni- 
fied legal system in which Federal judges sometimes sit in bankruptcy; 
they sometimes sit in admiralty; tliey sit in criminal cases; they sit m 
antitrust cases; thpy sit in patent cases and copyright cases; they 
even sit in naturalization cases. 

Now, each one of those departments is characterized by the operation 
of a few principles of law which are unique to the particular branch of 
the law spoken of. There are, of couise, some principles in the crimi- 
nal law that don't apply to patent law, or some principles of copyright 
law that have nothing to do with personal injui-y cases. But there is a 
common sea of law in which they all share. 

"\^nien a Federal court today sits in bankruptcy by reason of the 
large volume of -work which that particular branch of the law has gen- 
erated, it has the assistance of a group of referees. In other kinds 
of cases during the recent past they have had the assistance of magis- 
tiates, a comparable body of assistants. In particular cases, a Federal 
judge may have the cooperation and assistance of a special master. 

They're all members of the same species, assistants to judges. They 
render a very great service in improving the quality and maximizing 
the quantity of judicial work. 

In this committee's report. No. 95-595, dated September 1977, 
there's reference to the proposition that bankruptcy referees are no 
longer bankraptcy refei-ees but bankuptcy judges, and the statement 
is made that the title was changed by Bankruptcy Rule 901. 

It's not a very important thing, b)it I would like to differ with the 
author of the statement. If I may make just a sentence about it, Bank- 
ruptcy Rule 901 says in its definitional section that, as used in these 
rules, the word "bankruptcy judge" shall mean either the referee of 
the court of bankruptcy in which a bankruptcy case is pending or tne 
district judjre. as the case may be. It might just as well have said the 
word "turtle dove" shall mean bankruptcy referee. That wouldn't 
make a referee a turtle dove, and this doesn't make him a bankruptcy 
judge, in my opinion. 

That's not very significant. It does have some bearing on the ques- 
tion of whether we already have a de facto system of bankruptcy 
courts, a proposition on which I do not share the opinion expressed 
in the reports. 

The system proposed in H.R. 8200 would create a separate and 
indei)endent court for bankruptcy, a separate and independent judi- 
ciary for bankruptcy, and the court and its judges would acquire article 
III status. 

I find these proposals very questionable. 
I think it is an idea whose time has not come. 
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I think that it is at odds with at least what I believe to be the under- 
lying conception of Anglo-American law, which has its roots in tlie 
conunon law and tlie unique quality of wliat we call Anglo-American 
law, as distinguislied from continental law. Our conception is that 
the law is not static, that it is not rigid, that it undergoes change, that 
it evolves by mutation, that it suffers erosion, that it grows by accre- 
tion, botii legislatively and judicially generated. 

Therefore, the law is a growing thing, constantly in a state of 
development, and American society is afloat on a sea of law so created. 

If that body of law is to remain civilized and relevant to our 
times, it is iniiwrtant—I think it is vital that it should be exposed to 
the winds of changing doctrine and to currents of law generated in one 
branch of the law and intermingling with other branches of the law. 
That the various sections of law which we have identified by title as 
bankruptcy or personal injury or antitrust or copyright or patent or 
admiralty, are not different seas, but are all in the same sea. If they 
arc sepaiuted at all, they aae separated by very permeable membranes 
so that there is a complete interflow back and forth between the doc- 
trines of the adjacent seas. 

If 30U take a section in a living environment so organized and im- 
nuiro it behind a seawall so that it no longer has contact with the 
main lx)dy of the law and with the other streams and currents that 
flow through it, you create a dead .sea which neither gets nourish- 
ment from the general sea, nor contributes its share to the growth, 
development, and enrichment of the rest of the law. 

How does the bankruptcy practice fit into this general dcvscrip- 
tion that I have given ? The tnith of the matter is as I l)elieve your 
report correctly states. The truth is that bankruptcy cases deal with all 
the materials of the law—contracts, torts, real estate, leases, employer- 
employee relations, union and employer i"elations, securities laws, anti- 
trust laws, constitutional law. tax laws. Every one of those is part of 
tlio matrix of the material that is the subject matter of the bankruptcy 
proceedings. 

I didn't make that statement up. or read it in a book. I've lived it. 
And I know that what I'm saying is true. There- is not a branch of the 
law which is alien to the bankruptcy practice. The analysis of the legal 
principles which relate to tl\ese subjects, as they come to the surface 
in a bankruptcy case, feed into the general body of law and receive 
instruction from and stimulation from these bodies of law when enter- 
tained in nonbankruptcy cases. That has been a successful operation. 

Tlie fact is, in my opinion, Mr. Chainnan, that bankruptcy is not 
really a specialized body of law. Oh, I know, of course, that there 
are a few principles which we call bankruptcy law. Discharges in 
bankruptcy occur only in bankruptcy. They don't occur in a personal 
injury case. And preferences are more often spoken of in bankruptcy 
than in other branches of the law, but not exclusively so. 

But those are very few. In every bo<ly of law, whether it's pei-sonal 
injury or contract law or securities law, there are a few principles 
which are peculiarly oriented toward that body of law and tend to 
some extent to distinguish it; but tJie truth is that in a bankruptcy 
court you can hear a contract case, a toit case, a securities case. In 
presenting a plan of reorganization, you have to satisfy the presiding 
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officer that it's feasible under the securities laws, the tax laws, the 
labor relations laws, et cetera, et cetera. 

Now, then, I'm fully aware of the fact—I've watched it all of my 
professional life—that at the bar there is a parochial hunger whicii 
keeps recurring and reexpressing itself periodically for the practi- 
tioners in a particular field to get themselves a little courthouse of 
their own, a little bar of their own, a little judiciarv of their own so 
that they become the ministers of a private temple in which they 
are the priests and nobody else knows how to function. That gives them 
a little bit of a monopoly in a field of practice. 

You get a little courthouse, like a little bankruptcy courthouse, with 
a banki-uptcy bar and a bankruptcy judge, and pretty soon they start 
talking only to each other, and pretty soon they have a jargon which 
nobody else understands, and pretty soon anybody who doesn't live in 
that little temple becomes hesitant to enter itj and pretty soon the 
laity think that if they want to go into that particular courthouse they 
have to hire a lawyer who's got a label on hun—"bankruptcy lawyer.'' 

It ought not be allowed to happen because a lawyer who is only a 
bankruptcy lawyer is never as good a lawyer as one who is a bank- 
ruptcy lawyer and an antitrust lawyer and a tax lawyer. 

I'm not talking about clerks. Clerks should become specialized be- 
cause they do repetitive tasks and they should leam to do those 
things quickly. I m talking about judges, and judges ought to be 
people who engage in reflection, who engage in cogitation, who 
reach into other areas of the law in order to illuminate the tasks that 
they are doing. They are not going to do that if they live solely in one 
constricted area of the law which is impoverished because it doesn't 
have access to any other branch of the law. 

And if you want examples, I hear a reference to the tax court—that's 
a good example—which should hold its own warning. Nobody any 
longer talks tax law. The layman on the street is afraid to open 
his mouth on the subject of taxation because he doesn't understand 
wliat the lawyers say and he doesn't understand what the judges 
say and he doesn't know what happens to him. And it is not a good 
thing in a democracy when a body of the law becomes so strange, ac- 
quires a Delphic language all its owTi so the public doesn't understand. 

I believe that the law ought to keep in close contact with the public 
and talk in a language the public understands. 

You see, therefore, that my resistance to the idea of a separate 
court doesn't spring from any parochial considerations but from a 
general philosophy of what I think the law is all about, and I haven't 
said a word about expense because I haven't studied expenses here, 
but I have no doubt it will be more expensive. I read that somebody, 
either a Congressman or a Senator, who made an analysis, and he said, 
"I know it's going to be more expensive, but how much more expensive 
I don't know." 

There's one more thing that I want to say. 
I think the whole direction of setting up specialized courts is regres- 

sive and not progressive. 
The movement for judicial reform throughout the 20th century has 

been in the direction of consolidating courts, not fragmentizing them. 
I'm sure that every member of this committee remembers or has 

read that at the beginning of this century it was the general pattern 
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of our State judicial systems to have separate courts for law and 
equity and sepai-ate courts for criminal cases and separate courts for 
civil cases. 

There's been a vast movement away from that. Today I think 
there are only one or two States that still follow that practice. I thmk 
in Texas they still have a separate system of criminal appeals. But, 
otherwise, the whole movement has been in the direction of unify- 
ing the courts, following the example of the Federal courts, which 
proved to be a successful amalgamation of all of these bodies of law 
m one place. That's the thing that makes the federal judiciary such 
an attractive position for an active lawyer, and that's why we're able 
to get highly qualified people to surrender large lucrative practices 
and take positions on the federal courts, because of the excitement of 
its variety, of the richness of its experience. 

The American Bar Association Standards Relating to Court Orga- 
nization also discouraged the creation of separate, specialized courts. 

Now I would like to speak about two practical problems which may 
sound trivial, but I don't think they are. 

A significant increase in the number of article III judges as is 
contemplated by the proposed law would, in my opinion, dilute the 
prestige of district judges. And I say that prestige is a very important 
factor in attracting highly qualified men and women to the Federal 
bench from more lucrative pursuits. 

I divide judicial candidacies into two groups—those to whom it is a. 
sacrifice but who want to render the public service which it represents 
because of whatever it is that appeals to them, and those to whom it 
is a financial promotion. And I think the great judges that I have 
known all belonged in the former category. 

Xow, I'm not alone in the opinion I have expressed and I would have 
regarded it as idiosyncratic on my part if I were alone. 

But I will quote a very great judge for whom I have enormous 
respect. Judge Henry Friendly of United States Court of Appeals for 
the Second Circuit, who said, and I quote: 

The largest district courts will be in the very metropolitan areas where the 
discrepancy between uniform federal salaries and the financial rewards of pri- 
vate practice is the greatest, and the difficulty of maintaining an accustomed 
standard of living on a federal salary the most acute. There is real danger that 
in such areas, once the prestige factor is removed, lawyers with successful 
practices, particularly young men, would not he willing to make the sacrifice.* 

I was once fresh enough, impertinent enough, to say to a conference 
of judges that when it gets to the point where we're going to have as 
many judges as ribbon clerks, we're going to get ribbon clerks for 
judge,'', and I don't think tliat that's a good idea for tlie judiciary. 

Now, I've heard it said that a conversion of bankruptcy referees into 
article ITI judges will make that post more prestigious and therefore 
iwssiblo to attract more qualified men and women, and there is. of 
course, a measure of truth in that. But I do not believe that in the 
tradeoff that we're making it's what we need. I think we need to attract 
qualified candidates from the district courts and increase their numbers 
as necessarj' to serve, not only the general practice but also the bank- 
ruptcy practice. And I don't tliink that we'll have trouble, as we have 

•Friendly, FcderalJurUaiction: A Oeneral Tieui 29-30 (1973). 
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not had trouble, in recniiting the necessary number of persons for the 
post of bankniptcy referees. 

The second practical consideration is the danger—I know that 
the conunittee has tried to warn airainst that danger and to take meas- 
ures to resist the danger, but nevertheless I believe there is a danger— 
of wliolesale appointment of bankruptcy referees to the newly created 
article HI judgeships. 

I understand the proposed legislation contemplates that the new 
article III bankniptcy judges would Ix? appointed through traditional 
selection procedures, including review by bar committees, but no 
matter how well intentioned this meclianism, I seriously doubt that it 
will work out in practice. 

The pressure to elevate most of the current bankruptcy referees to 
article III bankruptcy judges with life tenure would be enormous. 
I di-aw my conclusion from this simple human fact: It is unlikely, 
it seems to me, that the current bankruptcy referees would so enthusias- 
tically support the proposed legislation if they truly believed that what 
they were doing would lead to their mandatory retirement at the end of 
5 years. 

Then, of course, assimiing you didn't do it that way, vou would have 
the task of trying to find 30() or 250 qualified men and women to add 
to the Fedei"al judiciary. 

Gentlemen, in my opinion, men and women capable of performing 
the judicial function are in limited supply. It takes a i"are combina- 
tion of character, education, experience, and temperament to make a 
qualified judge, and that class of people do not exist in abundance. 

The American College of Trial Lawyers opposes the creation of a 
separate article III bankruptcy court, both because it would have an 
adverse effect on the manner in which bankniptcy cases are adjudicated 
and because it would be detrimental to the Federal district courts. 

Thank you. 
]Mr. EDWARDS. Tliank you very much. Judge Rifkind. 
Our next witness is J. Stanley Shaw of Long Island. Mr. Shaw, we 

welcome you, and you may proceed with your testimony. 
[The prepared statement of J. Stanley Shaw, Esq., follows:] 

STATEMENT OP J. STANijnr SHAW 

I appear before this honorable body to relate to it Home of the experiences I 
linve enconnterert over the past three and one half years while spending virtually 
90 percent my working days over that period enfrafted i7i one case landing before 
the Bankniptcy Court in the Eastern District of t'Uite<l States. I do not claim 
to be an exr>ert in the field of Court reorRanization and .stnictiire, hut I have 
encountered over that period of time virtually every type of problem imaginable 
In the conduct of a Chapter XI Procee<liiig relating to a large corporation, and 
can relate to you my exi)erien('es with tlie court, with otlier lawyers, with cre<li- 
tors. with employees of the debtor, with Federal Regulatory Agencies, and with 
all those '"interested parties" not enumerated above, but who always appear 
within the contemplation of the existing Bankruptcy Act. I might also add that 
neither am I a memlter of that segment of the Bar, whose meml)ers practice 
Bankruptcy L,aw almost exclusively, so that my testimony here this morning is 
from the perspective of a general trial lawyer, as well as a bankruptcy law 
practitioner. 

I l)elieve that my experience and that of the meml)ers of my law firm can serve 
to illustrate what I feel is a comi)elling need for the expansion of the .iurisdic- 
tion of the Bankruptcy Court, expansion of its .staff to handle the work necessary 
to properly carry out the purpo.ses of the Bankruptcy Act, and the recognition of 
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the role of the Bankruptcy Judge as an Imiwrtant administrator of justice in tlie 
conduct of proceedings which hare liecome commonplace in an increasingly com- 
plex commercial world. 

Although my Arm has been involved in many other banlcruptcy cases, I would 
like to relate most of my testimony before you today to the case of The Bohack 
Corporation, debtor-in-possession, 74B933, a Chai>ter XI Proceeding pending 
before tie Hon. C. Parente, Bankruptcy Judge for the United States District 
Court for the Eastern District of New York. At the time, the petition was filed ou 
July 30, 1974, Bohack, which was a large regional supermarket chain, which 
primarily served Brooklyn, Queens and I..ong Island in tie State of New York, 
had approximately 4500 employees working in its administrative offices and 
store locations. From a peak of about 200 retail stores in 1!>73, it had slowly 
contracted its business so that there were approximately 150 stores operating 
as of the date of the filing of the petition. 

In addition, Bohack owned and operated a 37% acre terminal in Brooklyn 
which induded thereon a meat warehouse, a delicatessen warehouse, a grocery 
warehouse, a frozen foods and dairy warehouse and railroad sidings as well 
as facilities for tie maintenance and i>arking of its truck fleet, which was 
operated by one of Its subsidiaries. Naturally, in addition to all of the above, 
the terminal also contained a carpenter shop, maintenance shop, paint shop, 
facilities for tie repair of all of the retail stores and tie administrative offices 
of the corporation. At tie time of the filing of the original petition, Bohack 
was selling approximately $400,000,000 of groceries per year. In fact, from the 
date of the filing of tie petition, on July 30, 1974, until it liquidated its last 
store operations on July 28, 1977, Boiack sold approximately three-quarters of a 
billion dollars worth of retail goods. 

Much of Bohack's financial difficulty stemmed from a weak capital .structure 
and long term debt which had been incurred as a result of an attempted expan- 
sion into large suburban stores, as well as a very severe price competition with 
the Great Atlantic and Pacific Tea Company. This competition was direct and 
head to head by virtue of the fact that A & P was tie largest grocery chain 
in the New York Metropolitan area and Bohack was the second largest chain 
in the area, accounting for approximately six percent of all sales in the relevant 
market area. Thus, at the time Bohack filed its Chapter XI Petition it had sev- 
eral thousand creditors and Its unsecured debts amounted to approximately 
$60,000,000. 

By virtue of the fact that the Bohack Terminal was located on the Brooklyn- 
Queens border, and Bohack's certificate of incori)oration Indicated that its prin- 
cipal place of business was located in the County of Queens, when Bohack filed 
its Chapter XI Petition, it was considered a Queens County case and thus the 
entire burden fell by chance upon the shoulders of Bankruptcy Judge Parente. 
who at the time was responsible for all bankruptcy cases filed in the County of 
Queens; that County, inddentally has a population of almost two and a quarter 
million people, and a substantial number of large and medium-size businesses 
located in its industrial areas. 

An unofficial creditors' meeting was held in a large room at tie Waldorf 
Astoria and after a creditors' committee was tentatively appointed, tie first 
official meeting took place in the Courtroom designated for use by Judge Parente. 
That courtroom consisted of a large rectangular room located in an office build- 
ing in the Jamaica section of Queens. It had a raised podium for the judge's 
bench and a witness stand, and was otherwise emi)ty except for the plastic 
molded chairs which one might encounter in any reasonably good institutional 
cafeteria in the nature of a high school or plant lunch room. Judge Parentes 
chambers consisted of a small office and a tiny library, and encompassed also 
the clerk's office for the conduct of all bankruptcy proceedings for the County 
of Queens. It should be noted that these surroundings constituted a drastic 
improvement from the quality of his previous courtroom, which was located in 
another office building that was not only a fire traii hut which had been out- 
moded in terms of any kind of useability as an office for many years. The pre- 
vious courtroom was located above a mattress and furniture store and just 
below a methadone clinic. Not only did It pose an apparent threat in terms of 
personal security. It posed an actual threat with respect thereto, as Judge 
Parente's secretary was mugged within a few yards of the court, which placed 
her in the company of many well known bankruptcy lawyers in the City of 
New York. It was only through Judge Parente's efforts and the intervention of 
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Chief Judge MisUler that he was able to obtain the facilities of wliich I have 
spolcen in s-omewhat derogatory terms a few moments ago. Finally, with resi)ect 
to this issue, it should be noted that the Bankruptcy Court was forced to aban- 
don the Jamaica area entirely for reasons of personal security. Apparently, 
lacking the trappings and dignity of a court setting, the Bankruptcy Court in 
Queens was looked ui»on as little more than another office susceptible to prey 
by street criminals. 

Hundreds of creditors attended Bohack's first meeting before the court, and 
many issues were raised, both legal and practical, with respect to the juri.sdic- 
tion and the power of the court to deal with the conflicting claims made not 
only as to debts provable in bankruptcy, luit as to the legal rights of various 
persons to attack and defend the estate of the debtor. For Instance, there was 
an immediate figlit l)etween persons seeking to represent the Creditors' Com- 
mittee and there were charges of improper solicitation and purchasing of claims 
for the purpose of voting them in a contest to elect counsel for the committee. 

Several large creditors imnjedlately commenced reclamation proceedings seek- 
ing the recovery of goods that had been delivered to Bohack shortly before the 
filing of the petition. Missouri Beef Packers, in fact, instituted a claim for 
$900,000.00. and attempted to retrieve the beef it had shipped to Bohack. 

Mechanics lienors sought to enforce liens that had been perfected or they 
were in tiie process of perfecting In the state courts, and in each and every 
Instance, the jurisdiction of the Bankruptcy Court to preserve and protect the 
assets of the debtor's estate was challenged by the creditors. Thus, for openers, 
the Bankruptcy Judge was compelled to determine, at least on a temporary basis. 
Issues of jurisdiction relating to liens under the Uniform Commercial Code, and 
relating to the Cannons of Legal Ethics and Bankruptcy Rules with respect to 
solicitation and voting of claims for the purjiose of selecting counsel for the 
creditors. It was required to do this with the aid only of a volunteer legal 
assistant, with no library, with staff that was unable to help him in providing 
supportive services with respect to his conduct of hearings and rendering of 
opinions by virtue of the fact that they were also doing the ordinary clerical 
work of the Bankruptcy Court with respect to all matters other than Bohack. 

TTnder the circumstances, the bringing of some semblance of order out of 
chaos was In and of itself a remarkable achievement. Again, given the surround- 
ings and the setting of the first meeting of creditors and the hearings held 
immediately thereafter, individual creditors not represented by experienced 
bankruptcy counsel did not perceive the courtroom as such, and engaged in 
what could be kindly described as marketplace techniques of communication, to 
the point where the judge was constantly required to admonish claimants and 
their attorneys to either remain silent or step out of the courtroom as if they 
were school children who were not j>aying attention In class. Of course, there 
was no bailiff, no court officer, or marshall who was available to help the judge 
in this task, and he was compelled to act as a monitor of conduct of the various 
people In attendance at the first few hearings, until he could impose upon them 
the understanding that they were Indeed in a courtroom; and he was able to 
do that only by the force of his own will. 

Before discussing in some detail the nature and extent of the varioua types 
of controversies that have arisen In the course of the administration of the 
Bohack estate, it would be well to point out certain overall statistics. Since the 
filing of the petition, there have been almost 500 proceedings in litigation within 
the Bohack case. 430 of them were adversary proceedings commenced In the 
Bankruptcy Court and there were an additional 48 other contested matters. I 
might note at this point that these are findings of several months ago and are 
very conservative statistics, Inasmuch as the second and third time each matter 
came back before the court on various motion had not been counted. For the 
lawyers on this committee. It Is reasonably easy to recognize the burden, in just 
one case mind you, that falls upon a Bankruptcy Judge, where In three years 
almost .500 litigated matters are presented to a court In at least the pleading 
stage. Especially Is this so when this fact is combined with the fact that Judge 
Parente had before him some 900 other cases other than Bohack over the three 
years we are concerned with here. Of the approximately 500 litigation matters 
brought before Judge Parente in Bohack, approximately 45 were decided on 
motion, approximately 320 were settled or withdrawn after conferences held by 
the Judge in almost every instance, and approximately 120 were actually tried 
before Judge Parente. This, of course, along with the fact that my firm litigated 
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approximately 60 to 75 cases in other courts, eitiier with the permission or at 
the direction of the Bankruptcy Judge. Even in those instances any settlements 
or compromises had to be reviewed by the Judge, and he liad to review an appli- 
cation for permission to conduct the litigation in terms of the proposed pleadings 
and the underlying facts involved. Thus, one can see that apart from any aspect 
of the administration of the estate of the debtor, the Bankruptcy Judge was 
totally inundated with extensive, time consuming and expensive litigation. 

Apart then from being an expert in virtually every area of commercial law 
that might possibly arise, the bankruptcy judge had to become an expert In 
conflict of laws in the sense that he had to determine the applicability of state 
laws to the bankruptcy pnx-eedings, the appropriateness of allowing litigation to 
proceed in state courts, the presence or lack of equitable considerations that 
would enable creditors to seek special relief at the expense of other creditors, 
the right of the debtor to pursue claims on other forums, and he was required 
then to review conflicting claims of jurisdiction in respect to most of the liti- 
gated matters that came before him. 

Inasmuch as the subject of my testimony here today Is basically the question 
of the jurisdiction of the bankruptcy court, I must point out to yon that in a 
very large percentage of the litigation I encountered during pendency of this 
proceeding, although I never made a statistical analysis thereof, the is.sue of 
jurisdiction arose in such manner as to make the work of bankruptcy judge, 
as well as the litigating attorneys, extremely diflicult. Any time the debtor 
sought quick relief, a jurisdictional Issue would be raised which would have to 
be met and decided by the Judge in the first instance before a hearing on the 
merits could proceed. This obviously took a substantial amount of time and 
interfered with the Judge's attempts to write decisions on the merits of otlier 
litigation that was pending before him. In many instances, the creditors' attor- 
neys, viewing the Bankruptcy Court as the friend of the debtor, would attempt 
to seek other forums for the sole purpose of receiving what they perceive to he 
a friendlier hearing than in the Bankruptcy Court. To cite one extreme example, 
only last week I was serre<l with a temporary restraining order by one alleged 
creditor of Bohack attempting to prevent the payment of monies due to Bohack 
which had been conceded by another party in a plenary suit by Bohack. even 
though the first alleged creditor was maintaining its own independent action 
and was not party to the action in which Bohack's adversary had conceded 
liability to Bohack. The obvious purpose was to prevent this asset of the estate 
from coming under the jurisdiction of the Bankruptcy Court. 

A short listing of the various issues that have arisen in this ca.se should be 
Instructive in helping this committee to decide whether the Bankruptcy Court's 
jurisdiction should be expanded, and its services increased and expanded compli- 
mentary to the expanded jurisdiction, or whether to continue the fragmentation 
that presently exists with respect to the jurisdiction of the court. 

The following Issues have not only arisen with respect to this case but are 
typical in that more than one claimant or other party would raise the same 
Issue with slightly different fact patterns requiring new legal analysis. First, 
in view of the fact that Bohack was a retail supermarket chain, we have the 
Isstie of the validity of leases between Bohack and its landlords, and in many 
Instances, its subtenants, raised from both sides of the fence. Thus, landlords 
who did not like the leases Bohack had. attempted to terminate them, either on 
the basis of a bankruptcy clause written into the lease or on the basis of alleged 
violations of the lease before the Chapter XI petition was filed or on the ba.sis 
of alleged violations of the lease subsequent to the filing of the Chapter XI: 
or upon any combination of such factors. On the other hand, Bohack disaffirmed 
many of the leases, almost 100 of them, on the Iwsis that they were onerous and 
burdensome to the estate of the debtor. In this regard, factual hearings were 
held on many of these cases, briefs were written on every one and the bank- 
ruptcy judge was constantly forced to balance equities between the creditors and 
the debtor. Similarly, sometimes Bohack would attempt to terminate a sublease 
on the grounds that It was unprofitable to It, or on the grounds that It was 
burdensome to It, or on the grounds that it was seeking to terminate the prime 
lease to which the sublease was subject and which might result in an award of 
damages to the subtenant. Many of the subtenants wanted to keep those leases 
and fought the termination from that end. On the other hand, some sublessees 
wanted to terminate their leases by virtue of their feeling that they could make 
a better deal with the landlord, and brought actions to pursue that end. Again, 
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en<U one required a presentation of fact, writing of briefs and the eventual 
adjudication of both fact and law by the bankrtiptcy jndge. 

It should be noted that at the time these proceedings commenced, in August 
and September of 1974, the law witli respect to termination of leases was in a 
state of flux !is a result of the Queens Boulevard and Overmyer decisions, in which 
it had been held for the first time that under certain equitable circumstances, a 
hiudlord could be estopped from invoking the bankruptcy termination clauses in 
leases with debtors-ln-possession. As a result thereof the Bankruptcy Court, 
again without tlie aid of a law secretary or adequate library, was required to 
interpret these new Court of Api>eals cases and to make exhaustive Inquiry into 
tlie facts of each termination i>roceeding in the Bohack case for the purpose of 
applying the standards set forth in those Court of Appeals cases. Obviously, there 
was no tried and true formula which could be applied and thus, each case was 
in effect a full plenary trial, although brought in the form of motion or applica- 
tion to the court. 

Tlie right of a reclaiming creditor under the Uniform Commercial Code simi- 
larly presented both an immediate peril to the survival of the debtor and a tremen- 
doiLs problem for the Court in analyzing and determining legal l.s.-iues of great 
sigulBcance and difficulty. Under the provisions of the Uniform Commercial Code, 
a creditor shipping goods to a bankrupt, or insolvent, purchaser was entitled to 
reclaim those goods and obtain physical jjossession of them depending on com- 
pliance with certain guidelines set forth in the code. Some Federal Courts had 
lield tliat inasmuch as those provisions of the Uniform Commercial Code were 
inimical to the Interest of the debtor In a reorganization prcoeeding, they could 
not l>e applied and that the Bankruptcy Court should stay any attempts to re- 
claim the goods. Other Feileral Courts had ruled directly contrary. In approxi- 
mately 25 to 35 situations, the suppliers of g:oods attempted to reclaim them from 
Holiack. They both attempted to physically reclaim and brought on reclamation 
proceedings in the Bankruptcy Court. The Bankruptcy Court was then required 
to make a general rule with resiject to the potential of reclamation, was required 
to determine whether the claimants had compiled with the provisiona of the Uni- 
form Commercial C(xle and was required to balance theequitites pursuant to the 
Iiankrui)tcy Act. Again, without staff, the court was required to decide almost 
immediately issues of great difficulty and importance. 

Similarly, much of Bohack's trade fixtures and equipment was leased from 
major lesj<ors. Immediately after the filing, some of the lessors moved to foreclose 
their security interests on the basis of the Debtor's default under the leases. The 
Court again had to deal with this thorny issue in regard to leases covering 
equipment worth almost $5,000,000 on an immediate, emergency basiji. 

A third major area witli which the court had to deal was labor relations. In 
fact, due to the contraction of the del)tor'8 business, Bohack shut down in suc- 
cessive stages its warehousing and trucking operations. In November of 1974 It 
started to close down the wareliousing operations and eventually, In July of 1975, 
completely terminated tiio^ operations and turned to wholesalers or other super- 
market chains' with warehousing facilities in excess of tho.se needed by the re- 
.'JI)ective chains' retail outlets to act as purchasing agents and distributors. As a 
direct result of that method of doing bivsiness, Bohack was forced to make suc- 
ci»ssive lay-offs of its wareliousemen ajid teamsters so that by tlie end of July, 
1975. there were no longer any such employees working for the corporation. Ob- 
viou.sly, that course of conduct Involved complicated negotiations and litigation 
with resi)ect to the various issues that arose as a result. Two of the more promi- 
nent which come Immediately to mind and which reached the Court of Appeals, 
are the issues of severance pay and the right to arbitrate under a rejected bar- 
gaining agreement. 

In tlie first instance, warehousemen clalnie<l the right to severance pay as an 
administration expen.se by virtue of the fact that their jobs were termlnate<I dur- 
ing the pendency of the Chapter XI Proceeding. The Bankruptcy Court inten- 
sively investigated the is-sue and found itself bound by a Second Circuit ca.se 
called rn the Matter of f^traus-Duparquet. At the same time another Bankruptcy 
Court in the First Circuit reached an opi»site conclu.sion. which was eventuallv 
sustained by the First Circuit Court of Api>eals. Bohack. lielng bound by the 
Second Circuit decision, applied for certlornri to the Supreme Court and was 
denied that review by a 6 to 3 vote. Notwithstanding the fact that the First Cir- 
cuit came domi with an opposite conclusion subsequent to that application for 
certiorari, we were denied certlorari upon our application for rehearing. It seems 
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to me that this particiiUir result points out in emphatic form the need for special- 
ists in liankruptcy to sit in judgment of snch matters with the full authority and 
altility to act Uiat is necessary to give weight to the decisions tliey render. Paral- 
lel cases in different circuits resulted in diametrically opposing decisions, and, I 
suggest, tliat one reason for that is that in all candor the opinions of the Bank- 
ruptcy Judges sitting as they are required to do now, are cavalierly dismissed l)y 
liiglier courts. If, iu fact, the Bankruptcy .ludges had the status and prestige to 
which they are entitled, their views would be considered more gravely and 
given more weight. Tliere is no question that in my mind the First Circuit opinion 
wliich gave great weight to the policy factors Involved was correct; however, the 
Second Circuit would not reconsider Its own previous decision and with all due 
resiwH-t. I suggest that i>o.ssibly the lack of familiarity with the practical prol)- 
lenis of the administration of a bankruptcy case and the refu.sal to heed the views 
of its Bankruptcy Judges is one reason for that refusal to review. 

Tlie next major labor i.ssue was the right of tlio court to enjoin a strike which 
was brought on by the deI>tor"s laying off of the teamsters it employed and its ap- 
plication for rejection of the teamsters' contract. It is very diflicult to go Into the 
coniple.x nature of the particular ca.se involved at this time, but again, the partic- 
ular case we are siieaking of, BohacU v. Local 801, points out In two i>articiilar 
areas the need for the expanded jurisdiction of the Bankruptcy Court. The first, 
of course, is that Hie Bankrujitcy Court was held to be without power to enjoin a 
strike under the Taft-Hartley Act notwithstanding the Supreme Court's decision 
in ISniiH Market or any other holding of sulwtantive law. Tlie District Court found 
that only a District Court could enjoin a strike, regardless of the merits and that 
the Bankruptcy Judge did not liave that power as an adjunct of tlie District 
Court. Obviously, if the Bankruptcy Court was sitting on a bench that had the 
sjiine status, prestige and power as the District Court, the issue of jurLsdiction 
would never have arisen, and It would have save<l the court, the litigants and 
the Ai>i»ellate Courts a great deal of time and effort, not to mention the fact that 
tlie injunction at that time probably saved the company's very existence. 

Moreover, the liasic legal position of the Union with reflect to Its right to 
strike was that the strike was legal iu that Bohack refused to comply with an 
arbitration award that was made by a local joint council upon submission to 
the TTnion. Obviously, the right of the Bankruptcy Judge to review the arbitration 
awards was Ijeing challenged. In the first place, the ar1>itration was held in con- 
travention of the Bankruirtcy Act itself and secondly, it was Improper, we sub- 
mit, under the terms of the collective bargaining agreement at issue. If the Bank- 
ruptcy Court was endowed with the jurisdiction and power it needs to projierly 
administer bankruptcy ca.scs. obviously the issue of arbitration would have been 
before the court in the first instance, not the State Court iu which the Union 
.sought to initially confirm the arbitration award, and much of the furor and 
resulting walk out that ensued could have been averted. By virtue of the frag- 
mentation of jurLsdiction and authority, however, the Bankruptcy Court was 
faced with a situation in whU'h it was compelled to act in a manner higher Courts 
ultimately found to lie not canctioned by Federal Labor Laws, in order to give 
the company any chance of surviving. The policy conflict between the Bank- 
ruptcy Act and the Norris-LaGuardia Act is still a question of great difficulty 
and is being resolved In Appellate Courts throughout the country. 

In this regard. It should lie noted that the right of a debtor-In-posse.ssion to 
reject an executory lalior agreement is still the subject of great scrutiny by the 
Bankruptcy Court. The Kcrin-Stecl case was decided shortly liefore the rejec- 
tion of tlie contract with the teamsters by Bohack, and once again the Bankruptcy 
Court was forced to determine difficult isues of law and fact, even though those 
issues were pinpointed by the Second Circuit Court of Appeals in remanding the 
rejection issue to the Bankruptcy Judge In its opinion on the appeal from the 
order of the District Court which eventually grante<l the injunction against the 
strike to which I have previously referred. The difficulty which arises as the result 
of fragmentation of jurisdiction and authority is r>oin.ted out by this case, ina.s- 
much as a rejection hearing was held and again there was an extra cost to the 
litigants and the judicial .system by virtue of the fact that the rejection which 
had to be eventually reviewed by the Court of AppeaLs had to be first reviewed 
in an intemiediate appeal by the District Court. By the time the Second Circuit 
reviewe<l the ca.se and wrote its opinion remanding for a hearing on the Issue of 
rejwtion, a rejection hearing had already been heard and decided by the Bank- 
ruptcy Judge. It seems to me absurd that such procedure was required, but under 
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the present act, it Is. It would nialce much more sense, I submit, for a Bank- 
ruptcy Court, sitting in position of equal authority and status of the District 
Court, to have its judgments and orders reviewed directly by the Circuit Court 
of Appeals. As long as there was an absolute right to go to the Court of Ap- 
peals, the intermediate step of appeal to the District Court was a futile and 
expensive act. 

I have outlined above three major areas of concern which any large corporate 
debtor would force upon a Bankruptcy Court by the filing of the Chapter XI Peti- 
tion. Before going on to generalizations about the legislation before this Com- 
mittee, I would like to refer briefly to other Isues which have arisen, and al- 
though they may be extraordinary and applicable to Bohack in particular they 
may be helpful with reference to the Issues of jurisdiction in the Bankruptcy 
Court. 

One interesting issue was the attempt by the New York State Sales Tax Com- 
mission to enforce a claim for alleged Sales Tax deficiency of $2,000,000.00. That 
was a concededly arbitrary figure, and in order to assess any claim, thousands of 
items will have to be reviewed by accountants. The only alternatives open to the 
debtor are to present this burdensome task to the understaffed Bankruptcy Court 
or to go into the obviously unfriendly forum of the Sales Tax Commission. An 
adequate facility in the Bankruptcy Court would be the best solution, of course. 

Another Issue of great significance in respect of the Court's ancillary juris- 
diction arose when an auctioneer deliberately conducted an auction of the debtor's 
property in violation of a restraining order issued by the Bankruptcy Judge. 
Knowing that the contempt power of the Bankruptcy Judge is presently limited 
to a line of $250.00, the auctioneer said, "I've done this before and I haven't gone 
to jail yet". 

Still another issue relates to the right of the New York City Human Rights 
Commission to seek an afllrmative action program of hiring at a time when Bo- 
hack was laying off hundred of employees. Although the debtor consented to a 
lifting of the stay of suits to negotiate this matter, obviously to allow decisions 
on personnel practices by another forum would be a grave constraint on the 
ability of the Bankruptcy Court to oversee the proposed rehabilitation of the 
Company. 

One grave issue that the Bankruptcy Court Is without the necessary power to 
deal with, is review of claims of illegal pricing schemes of various suppliers. 
Thus, from time to time, there have arisen during the pendency of Bohack's 
Chapter XI Proceeding, claims that various suppliers have engaged In price 
discrimination Schemes, price fixing schemes and other unlawful conspiracies 
and restraints of trade. In each case where Bohack sought redress from the 
Bankruptcy Court, the jurisdiction of the Court was challenged by the putative 
wrongdoer. Bohack was, thus, forced to institute plenary suits in other forums, 
or to compromise those claims rather than Institute expensive and lengthy litiga- 
tion. One matter, in fact, which is now pending in the District Court in the East- 
ern District of New York Is a claim against a major meat packer for price dis- 
crimination. The allegations of the complaint Indicate that not only did the dis- 
crimination exist before The Bohack Corporation filed its Chapter XI Proceeding, 
but that the discriminatory pricing scheme continued after the filing of the peti- 
tion. Regardless of the merits of the claim, it Is obvious that something that so 
effects the administration of the estate should be the subject of litigation in the 
Bankruptcy Court so the Bankruptcy Judge would at least have the power to set 
the priorities of the schedule determining Issues, regardless of their eventual 
outcome. It should be noted that In Bohack's business, the supermarket business, 
obviously the day to day relations between the comi>any and its suppliers is of 
paramount Importance of its ability to rehabilitate itself, and any litigation 
relating to that paramount relationship should be determined by the court that 
has at least nominally exclusive jurisdiction of the as.sets of the debtor and actual 
supervision of its operations. Where those assets consist of choses in action, those 
too should be within the exclusive jurl.sdiction of the Bankruptcy Court. 

A second major litigation that is now being maintained by Bohack Is against a 
large conglomerate, of which Bohack was considered a subsidiary, and the in- 
dividual who was Bohack's largest single shareholder. It is alleged that the 
actions of the.se two defendants and others contributed to and In large part 
caused directly the filing of the Chapter XI Petition. The Bankruptcy Act gives 
the Bankruptcy Court the right to Inquire into the causes of the filing of the 
petition, but it does not give the Bankruptcy Court the power to make an ad- 
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judieatlou of potential fault or liability as a result of that inquiry. Obviously, 
there can be no more unnecessary fragmentation of jurisdiction than to conduct 
an extensive investigation in the Bankruptcy Court under its jurisdiction and 
supervision, and then, depending on the results of that Investigation, embark 
upon litigation in another forum without regard to the Investigation that has 
already been conducted, and the results thereof. 

Needless to say, iu addition to the kinds of issues vre have had to deal with as 
outlined above, the Bankruptcy Court was forced to decide many other issues 
which arise in the ordinary course of commerce and which are commonplace in 
the administration of a Chapter XI Proceeding. Rights of parties with tort 
claims, both pre and post filing, are litigated; Bohack's real estate operations 
both as tenant and landlord come into focus as a result of disputes over leases, 
and summary proceedings which have to be brought in various other courts with 
the permission of the Bankruptcy Judge; claims for administration expenses by 
suppliers during the pendency of the Chapter XI Proceeding are met on a regular 
basis; federal and state regulatory agencies and taxing authorities make their 
claims, which must be dealt with under basic premises of constitutional and 
statutory law and, of course, we must not forget, claims of various stockholders 
and debenture holders will be reviewed. Finally, iu respect to the kinds of issues 
we refer to above, a large banking institution in the City of New York was the 
largest creditor of Bohack, both prior to the filing of the Chapter XI Petition 
and during the pendency of the proceedings. It made substantial advances since 
the filing of the Chapter XI and claims a secured interest in most of the asests 
of the debtor for advances made prior to the filing of the Chapter XI. Obviously, 
the Bankruptcy Judge will be faced with grave issues of the validity of the Hens 
of the bank with respect to pre-Chapter XI debts, the right of the bank to recover 
sums as administration expenses for the advances made during the pendency of 
the Chapter XI, as well as the ordinary bankruptcy issues of priority of claims 
with respect to administration expenses and general unsecured debts for both 
pre and post filing obligations of the debtor. 

.This, of course, ignores the mammoth job that will fall upon the Bankruptcy 
Court In determining the objections to claims that will be filed by the debtor 
and which will involve substantial evidentiary hearings. Inasmuch as there are 
several thousand creditors with many millions of dollars worth of claims, it can 
be safely assumed that if the Plan of arrangement is confirmed and funded, the 
Bankruptcy Judge will be faced with a substantial amount of litigation on objec- 
tion to claims which he will have to decide on the merits with respect to both 
legal and factual issues. 

From the foregoing, it can be seen that to devolve all of the responsibility of 
determining the merits of a reorganization proceeding of this magnitude upon 
the Bankmptcy Judge, without giving him the power, jurisdiction, status, au- 
thority and staff he needs to do the job, presents the gravest difficulties. It has 
been suggested by some that the problem can be safely Ignored by statistical 
analysis indicating that very few Chapter XI Proceedings in effect work, to 
the extent that Plans of Arrangement are composed, accepted and confirmed. 
However, this argument that the reorganization of the Bankruptcy Court would 
not really affect Chapter XI proceedings is fallacious, because it ignores the 
direct cause and effect relationship between the inadequacies in the present 
structure and the inability in large measure to meet the aims and goals of the 
Bankruptcy Act to rehabilitate the debtor. I might note as an aside that in the 
Eastern District of New York in the Queens Division, Chapter XI Proceedings 
result in confirmed Plans of Arrangement at the rate of approximately 70 percent 
of all plans filed. 

The purpose of the reorganization of the Bankruptcy Courts Is not to rely 
on the energy and ability of a particular Bankruptcy Judge, however, hut to 
establish a structure whereby all members of the judiciary who sit In the Bank- 
ruptcy Court have the jurisdiction and staff to see that justice and equity can 
be carried out in bankruptcy proceedings. It is with some surprise that I view 
the opposition of the Judicial Conference, and more particularly the District 
Court .Judge, to a restructuring which would create a court of significant 
status and prestige. Time and again, although not In this case, I have encoun- 
tered District Court Judges who view Bankruptcy Law as some occult dis- 
cipline with which they would rather not be bothered. I am surprised that they 
would want to keep the Bankruptcy Court as an adjunct of the District Court 
because by virtue of the very structure, Including the limited powers of the 
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Bankruptcy Judge aud the intermediate appeal process, tliey are faced wltli the 
issues that routinely arise in bankruptcy matters and are compelled to pass 
upon them without either the exjjertise or, in candor, the interest in determining 
those issues that the issues deserve. In my view, the concept of a subservient 
judiciary is outmoded, and totally inconsistent with contemporary views of 
court reorganization. The waste of time and money occasioned by a separate and 
unetiual branch of tlie judiciary is much greateer than the fimds needed to proi)- 
erly staff a Court with new jurisdiction. 

f l)elive tliat the passage of HK 8200 would lie a sigiiiflcant step in advance- 
ing tlie cause of justice as it relates to the Bankruptcy Act In an increasingly 
complex commercial w^orld. Bankruptcy IJUW is in some respects a specialty, but 
l)y nature of the complex commercial relationships that develop between tlie 
commercial debtor and its various creditors and others with whom the debtor 
does liusiness, vlrtimlly every other aspect of commercial law is Involved in a 
bankruptcy proceeding both as to the jurisdiction of the court and as to the 
merits of the various controversies that come before it. One need hardly be a 
profe.ssional economist to recognize the ripple effect of a large Chapter XI pro- 
ceeding, and the impact on the surrounding geo-iwliticnl community. 

Tlie distinction between summarj- and plenary jurisdiction of the Bank- 
ruptcy Court is an artificial one and shottid lie ended. Hearings on matters af- 
fecting the property and assets of the bankrupt or tlie debtor should be held in 
the Bankruptcy Court by the Bankruptcy Judge. Ideally, there could be a 
special trial imrt to hear plenary trial.s. but that part should be within the en- 
larged jurisdiction of the Bankruptcy Court. The Bankruptcy Judge should 
.serve as true judge; not as a quasi-judicial officer more concerned with adminis- 
trative detail and functions than witli the determination of legal and equitable 
Issues. 

The Bankruptcy Court should lie afforded the staff and the facilities to phy.si- 
cally do the job that is required of it. The judge should be afforded the prestige 
and status of any other judicial officer in the federal judiciary, so that inter- 
mediate apiieals which are superfluous in practical effect would become sujier- 
fluous in law, and so that Courts of Appeals would view the judge as more than 
a hearing oflScer or magistrate. I submit to this committee that some of the 
Bankruptcy Judges who sit are as learned in the law as any District Court 
Judges in the country. The questions of tenure do not really affect the prac- 
tical application of liankruptcy law, but they do affect the kind of judges who 
sit on the bench, and affect the litigants and their counsel insofar as they wish 
to see on the bench judges in every way as qualified as any other federal or state 
judicial officer. Again, as I started before early in my remarks, I do not come 
here as one learned in court (irganization or in the field of restructuring of the 
federal judiciary, I come here as a practicing attorney with practical knowledge 
of the way the Bankruptcy Courts work, at least in the New York Metropolitan 
area, and feel that the restructuring proposed by IIR 8200 would go a long way 
towards making the practice of Bankruptcy J,aw and the result thereof to the 
IMirticipants more equitable, more practical and more within the ambit of the 
goals of the Bankruptcy Act. 

As an aside I would like to point out that although my practice is basically in 
the New York area, I have had occasion to appear in Bankruptcy Court.s 
throughout the country including one in the SoTithern Division of the Western 
District of Mis.souri. 

Although there the setting and the application of the law are both in stark 
contra.st, in terms of style, to the large urban areas, from my experience there 
I can report to you that the basic problems are the same. Substantial issues of 
law and fact must be decided by judges without the staff or the time to ade- 
quately explore those Issues. In fact I have found in some courts that rather 
than decide these issues without the proper facilities for doing .so, there is a 
tendency to ignore and almost bury thase difficult proceedings in the hoiies that 
they will eventually go away with the eventual termination, whether .successful 
or not of the Bankruptcy procee<ling. In any event, suffice it to say that a re- 
structuring of the courts on a national basis will be a boon to all areas of the 
country. 

I would like to address myself briefly to the divorce of the administrative 
and judicial functions of the Bankruptcy Court. The proposal for the creation 
of the office of the United States Trustee seems to me to be a sound one. The 
basic problems from a practical point of view are two. First, the administrative 
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functions Uke away from the time the conrt needs to adequately perform the 
judicial duties assigned to it. Secondly, litigating attorneys in one banliruptcy 
proceeding are often trustees in another. It seems to me that the Bankruptcy 
Court should not be burdened by having to choose between litigating attorneys 
for appointments to serve as officers of the court. That would be best left to 
another party. ,       ^ 

I might add as a footnote one of the more interesting examples of a combina- 
tion of a judicial and administrative function, although the success thereof 
might conceivably militate against my argument as to the desirability of separa- 
tion. When Bohack, pursuant to the order of the Court, liquidated its store oiiera- 
tions, it endeavored to sell its remaining 59 store locations to marshall the assets 
of the corporation. Judge Parente acted as the actual auctioneer using the large 
courtroom of the Eastern District Court. Tlirough his efforts, he was able to 
obtain bids of almost $12,000,000 and A-irtually every bid was brought to a suc- 
cessful conclusion in terms of actual closing of each sale of a store. Additionally 
the judge obtained beyond the actual cash realize<l the assumption to the success- 
ful purchasers of several million dollars of obligations owned by Bohack. Al- 
though the Bankruptcy .Judge i)erforme<l an essential service for the estate of the 
debtor and its general creditors by realizing those assets, it would seem to me 
that a true judicial officer should not have to be placed in the position of acting as 
a supermarket auctioneer. Thus, a .separation of the judicial and administrative 
fimctions is most desirable in my view. 

In c<mcluHion. I hope that my presentation today has been of help to tlie Com- 
mittee In viewing the proposal before it from the jwint of view of the practicing 
attorney in the Bankruptcy Court. Although, I have essentially given the anat- 
omy of a large Chapter XI Proceetling as it relates to the Is.sues before this com- 
mittee. I would respectfully suggest that general conclusions can adequately be 
drawn from our experience. I urge passage of HR8200 in the form introduce<l 
by Mr. Edwards, as the liest pending propo.sal for reorganization of the Bank- 
ruptcy Court. Thank you for your attention to my views on this matter. 

TESTIMONY OF J. STANIEY SHAW, ESQ., LONG ISLAND, N.Y., 
ACCOMPANIED BY JESSE I. LEVINE, ESQ., LONG ISLAND, N.Y. 

^[r. Sii.wv. Thank you, Mr. Chairman. 
Initially, let mc say that I thank the chairman and thp members of 

the committee for inviting me here today witli my partner, Mr. Jesse 
I. Le\nne, for the, purposes of giving jou some insight into the expe- 
riences that we have had in a major bankruptcy in the New York area 
and how those experiences relate to the position that we're taking to- 
day, that this country, if yon will, needs an independent bankruptcy 
court, with an expanded stwff and expanded jurisdiction. 

Now. I will devote my time to that issue and give you some of my 
experiences. 

I will ask my partner. Mr. Levine. to take on the question of the ap- 
pellate structures that exist today in the bankruptcy court and tlie pro- 
posals in H.R. 8200. 

Btit before I do. I wonder whether, ilr. Chairman, you could grant 
me the privilege of just in a short, brief moment alhidiiig to some of the 
statements that Judge Rifkind made, liecause they are fresh in my 
mind. 

The position taken by the American College of Trial Lawyers and 
others throu.ghout this country appears to me to concern itself not with 
the substantive question of. Can we and must we have a bankniptcy 
system of law that is proper for the economic stnicture of this country ? 
Rather, I believe that the position taken by those people who are 
against H.R. 8200 on the question, should be bankruptcy judges— 
and I say "judges"—receive lifetime tenure as an article III court ? 
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And I think what bothers me most of all is that they're saying that 
somehow, if it is an article III court and judge, an independent 
court, it will somehow minimize the significance and prestige of our 
district court judges. 

Let me say this. There is no finer bench in the world than our district 
court judges today, and I submit that nothing could be done in any 
way to demean or to take away that stature and prestige that our dis- 
trict court judges have. 

And I tliink what we are bordering on is a little bit of petty politics, 
respectfully—politics between the people now in the temple and the 
people who feel that they are doing justifiably, in coming forth and 
pronouncing a law which today by virtue of our economic conditions 
IS a necessity. 

The Bankruptcy Courts are specialized courts today. No one can 
take it away from them. It's a specialized court by virtue of the system 
we have in this country. 

Our economy is based on credit. The foundation of every business 
and of every consumer transaction is based on credit. 

The natural plienomenon, as we say, is that with credit goes in- 
solvency, and as a result of the insolvency we have now created a 
monster, if you will, that the Bankruptcy dourt now needs independ- 
ence ; it now needs, as proved, an expanded staff, which it doesn't have ; 
and it now needs the expanded jurisdiction. 

Now, if you want to make them article I or article III courts, I don't 
think that's the question. I think the question is, The bankruptcy sys- 
tem that we have today, can we put it in the right posture ? 

And now I will return, if I may, to what I have found in my experi- 
ences in 314 years total on the firing line in a major bankruptcy case, 
not by way of reading the decisions but by way of making them. And 
we have devoted 90 percent and more of our time to that banl^ruptcy 
case. 

The case is the Bohack Corp. (E.D. N.Y. 74B933). It's a super- 
market chain in New York, and at one time, I might say, it was one 
of the top two in the State of New York. 

In tliat case 4,500 employees were involved. 
In that case in excess of $60 million in unsecured creditors were in- 

volved—and I venture to guess today it's probably $85 to $90 million— 
not only secured creditors but creditors of all sorts, amounting to 
probably 3,000 or more. 

Now, if we can imagine the ripple effect of this chapter XI, not only 
on the banks who support by way of credit those creditors who are 
involved with Bohack, not only the individuals who were involved 
with loss of jobs and the natural increment to our social security and 
unemployment funds, but now the pension guarantee fund under 
EKISA, that has to pick up the entire pension of all these people, it 
boggles the mind to believe what has happened as a result of a signif- 
icantly large chapter XI in the State of New York. 

Now, being on the firing line every daj' for 3% years or more I could 
tell you tliat the bankruptcy court that I appear with and before— 
and I might add, Mr. Chairman, I have been to the bankruptcy court 
in your State; I have been to the bankruptcy court in California; and 
I've been in New Jersey and—well, Missouri isn't even the chair- 
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man's—the chairman's is California. Excuse me. I giicss Mr. Volkmer. 
Confjressman Vol kmer, is from Missouri. I have been there. Our firm 
has been representing creditors, not the debtor in possession in those 
cases. 

That experience has brought me to where I am today, and I come 
to 30U today not as a member of a specialized bar—I must admit that 
I'm a trial lawyer and proud of it—^out backed into a chapter XI pro- 
ceeding, so I can give you objectively how I feel the proceedings in 
that bankruptcy court have gone on, what the deficits are, and what 
the pluses are; because I'm not a member of the so-called bankniptcy 
bar—some have called it the bankruptcy ring—and I believe that I 
can bring you candidly the experiences and show you how I reflect on 
tliem, how I feel about them. 

That chapter XI is still going on today. That chapter XI is an enor- 
mous amount of legal work. It has touched every incident of law. 

It has found itself involved in labor relations. It has found itself 
involved with the rights of employees. 

In excess of 500 adversary proceedings were started in that bank- 
ruptcy court either by myself and my firm or by various creditors— 
120 of those have gone to trial, a full trial; 25 major tnmcated trials 
took months of completion, months. And I might add that as a result of 
the fact that we could not get due process—and I say this in reference 
to time—^both litigants on the plaintiff's side or the defendant's side 
were disposed to settlement because there was not an opportunity for 
full trial where all views could be disposed of. It must be tnmcated. 
And without a special trial term in a bankruptcy court, you will not 
have true due process. 

I will hope that if H.E. 8200 becomes the law, that there will be a 
trial term for bankruptcy judges. 

Now, 120 trials were fractionalized, absolutely fractional!zed. It 
took time for the judge to come back to the issues at hand. 

Now, these trials and these adversary proceedings were important 
ones. 

To give you some idea of what has come about, under the Uniform 
Commercial Code wo have reclamation proceedings. Tliose reclama- 
tion procexnlings, as you know, deal with the delivery of goods within 
10 days of the filing of chapter XI. And in this retail business, food 
was the living; meat was the living. 

I i-efer in my report, ilr. Chairman, which I believe I'd like to have 
made as a part of this record, to a $900,000 claim by Missouri Beef man 
seeking the return of its meat. And I tell you, that U.C.C. 2-702 cases 
in reclamation is in a State of hiatus. Not only was the statute ambigu- 
ous, but the case law has not even been consistent on it. 

As a result of that, rather than hold hundreds of hearings for the 
determination of major issues in the 2-702 cases, I felt it was in the 
best interest of tlie estate, in order to come to get a certified plan, 
for the first time known to me to include reclamation creditors in the 
plan arrangement as a separate class. And that was done. 

T think it was done as a compromise position, principally ajid pri- 
marily because they would never, never have been able to i^each the 
conclusion of who was right in the reclamation proceeding, whether 
it be the person who was delivering the goods or whether it be the 
debtor in that case. 

20-266—78 3 
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Now, we have gone further into other areas of law. 
On jurisdiction alone, if you want delay in the bankruptcy court, 

the byword is, file a motion and contest the jurisdiction of the court. 
Everything stops. The red lights go up. And the hearing must be held 
on jurisdiction. 

And then after you hold the hearing, it could readily be appealed. 
Jurisdiction itself is a major issue in the bankruptx:y court. One 

example—and it is interesting and befitting that I tell this body of this 
experience. 

Under Bankruptcy Rule 205, the bankruptcy judge, the debtor in 
possession, and the creditore have a right to examine anyone on any 
question relating to the filing of the petition. They do examine and 
they have examined. And then when they find what the cause is, and 
if there is a cause which is actionable, we're relegated to a plenary suit 
in the State court. And I tell you now, gentlemen, there is one pending. 

And it's interesting, as I just told Judge Rifkind when we walked 
into the chambers here, that I am involved in a case where—it's a 
major matter—that Judge Eiflcind's finn is representing the defend- 
ant on what we allege to be the cause of the filing of the chapter XI. 

Xow, had we had the broad jurisdictional power and had we had the 
separate trial term of the banknaptcy court, that issue—^liow impor- 
tant it was—could have been decided speedily. And that's the by- 
word of any chapter XI, because if you don't have speed, you don't 
have efficiency; and if you don't have efficiency, you have frustration; 
and if you have frustration, then you come to a straight bankruptcy 
where there's liquidation. 

And the basic principle of trying to rehabilitate a company is 
thrown out the window. 

Xow, to that end, let me tell you that when we speak of demeanor 
and respect of the bankruptcy court, one experience comes to mind, 
and this is where I got an order to show cause signed by the bank- 
ruptcy judge to stay a sale of the debtor's property that was going to 
take place the following morning, and there we served the auctioneer 
with the restraining order not to go forward with that sale. 

For whatever reason, best known to him, that auctioneer decided to 
go forward with the sale. 

At the hearing when I moved to hold him in contempt before the 
bankruptcy judge, he said, and I quote—and it is in my statement— 
"I have done this before, and I haven't gone to jail yet." 

That is the way the bankruptcy court is thought of, if you will, by the 
auctioneers approved by the District Q>urt judges and by the people 
who know bankruptcy court. 

Xow, that is a verj' strange phenomenon, because as we have it now, 
the contempt jurisdiction of the bankruptcy judge is merely to fine 
$250 or refer it, if you will, to the district court for further proceed- 
ings. And I must say that we've had a further proceeding in that couit 
which dealt with the position of a bankruptcy lawj-er in buying claims. 
That matter is still in the district court today. It was referred to them; 
the hearing was held; he took the fifth amendment, and we haven't had 
a disposition yet. 

Now, other cases which would make it impossible on the jurisdic- 
tional level for this bankniptcy court to handle this chapter XI, the 
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New York State Sales Tax Commission filed an administrative claim 
and filed a priority claim for prechapter XI in excess of $3 million. 
The success or failure of the chapter XI will depend la,rgely on 
whether that is or is not a valid claim, and to the extent of its priority. 
There are over 30,000 items in the claim which must be reviewed. 

Now, do we review it in the bankruptcy court ? 
Gentlemen, respectfully, there wouldn't be one tenth of one percent 

of the time to go through expert testimony and review on an adversary 
proceeding each one of the items and whether or not the debtor did in 
fact pay the sales tax as he should have or collect it from the purchasing 
of goods. 

We had hearings with respect to civil rights in hiring practices in 
New York City. We had to defer. I asked the judge to defer to the 
Human Rights Commission, and we were fixed in their bailiwick. It 
belonged in the bankruptcy court. It's part of the bankruptcy case, 
which employees are to be laid off or retained. 

There are on file now close to 3,500—near 4,000—claims which must 
be reviewed individually because the determination of how much is 
paid out and the deposit that has to be put down when and if Bohack is 
confirmed will be determined on the validity and the priority of each 
one of these claims. 

Now, it's significant that the district court judges spend no more 
than 1 percent of their time on bankruptcy matters. 

The district court judges, we have found—and I say it most respect- 
fully—neither have the inclination nor the desire to familiarize them- 
selves and become experts in bankruptcy law. 

Now, I have a matter here, Mr. Chairman, which is a decision of the 
bankruptcy judge, 16-page decision, a very detailed decision, with re- 
spect to the constitutionality and the right of sovereignty of the State 
of New York, of the right of the debtor to disgorge from the State, if 
he will, as a preference to the State, various dollars collected by the 
State, and it went into all of the fundamental questions involved in 
that particular hearing, after a trial. 

SuDsequent to that, after the hearing, there's a written, two-para- 
graph decision which says, and I must quote it—it says that "we want 
to avoid the serious constitutional problems." 

Now, this disturbs me, because the judge, the district judge, in this 
case, is an outstanding member of the judiciary, a man that we can be 
well proud of, and yet if he found that this is the way he decided to 
handle a major bankruptcy matter, I am concerned and troubled, be- 
cause I don't believe that the district court judges have either the time 
or inclination. The docket's been so heavy and, as pointed out in your 
report, with respect to the criminal dispositions they must make under 
the Spe«dy Ti'ial Act. I am concerned that thej' give bankruptcy the 
time that it requires. Forget about a formal decision, but a handwritten 
decision conceivably made off the bench is something that leaves a lot 
to be desired. 

And I point that out not in criticism, but I point it out in that this is 
the frame of mind of reference of the district judge. 

Now, that is not completely the case, and I will grant you that. But 
when a fine district judge such as this did it this way, I am very trou- 
bled, because if his workload and backlog reveals that he must handle 
it this way, it becomes disturbing to the bankruptcy court. 
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May I say that the prompt disposition of a chapter XI proceeding is 
the byword of any possible rehabilitation of any company in chapter 
XI, and I have found, f rustratingly so, that the total amount of the 
•work and the staff or lack of staff (the judge that I appeared before 
never even had a library, used voluntary people to go to the Fordham 
Librarj', which is approximately an liour away), the facilities that he 
had when this chapter was started would make you cringe. 

I have related in my testimony that is part of the record of the 
possible muggings that existed amongst clerks. That may be something 
that is ]>eculiar to that area where he had his offices and where he had 
the court, but I must tell you that the demeanor was reduced. I think 
i'udicial temperament was there. And I was there the first day when 
Lundreds and hundreds of people came to the first meeting of creditors, 

and if that is the public relations that we have to give out on bank- 
ruptcy law and judges, I think we've failed miserably, particularly in 
that area. 

The improvement of staff and the expansion of jurisdicton and 
the improvement of the facilities of where the bankruptcy judge holds 
trial is of vital invportance to hold the dignity and respect that our 
courts need and want. 

The current system, I believe, is totally insufficient. It denies due 
process to all litigants, not only the debtor in possession, requiring us 
to try to compromise matters where maybe we should not compromise 
because tliere isn't enough time, because we will be dead before that is 
litigated. And I must know in order to propose a plan to my clients 
and to the creditoi-s of this company what will be the eventual obliga- 
tions—administrative claims, priority claims, and unsecured claims. 
And in order to do that, we would not have enough time of the day or 
of the year. 

Now, the importance of the bankruptcy court has been brought to 
fore only yesterday, by yesterday's news, and I add that we are hope- 
fullv not on the threshold of a major bankruptcy of the City of New 
York. 

Now, I say that advisedly, and hopefully I will not see it come to 
pass. We must prepare this court, the bankruptcy court, with facilities, 
with jurisdiction, and with men and women who are capable and able 
to handle the strenuous load that has now come about. Major com- 
panies have gone into chapter XI—and I'm talking about United 
Merchants Co.; I'm talking about the Bohack, Unishops in New York, 
Grant's in New York, and that's just scratching the surface. It is get- 
ting bigger be-cause of the economic problems that this country has 
today. 

The concomitant is that there will be chapter XI's. 
Now, chapter XI is on the books to be successful, to rehabilitate 

in a speedy and orderly manner, and if we allow the bankruptcy coxirt 
as it now exists to be frustrated, to be ineffective, in my view, then as 
a result of that we shall be going against the direction and the spirit 
of what is in the chapter XI act. 

For these reasons I fully support,—wholeheartedly, Mr. Chairman 
and members of the committee—H.E. 8200, and I leave to you the 
question of article III, article I courts, or otherwise. I don't think that 
is the issue that is so germane. I think that can be decided by court re- 
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formers, by people wlio are knowledgeable and expert in the field, and 
I leave it to them. 

But I say that you cannot allow this court to be demeaned any fur- 
ther than it is by way of an auctioneer, by way of its facilitieg, by a 
lack of staff, a lack of ability to function properly. 

Now I leave to my partner, Mr. Levine, the position with regard 
to tlie now appellate structure in the Bankruptcy Act. 

Mr. Cliairman, this is Mr. Jesse I. Levine. 
Mr. EDWARDS. Mr. Levine, you are recognized. 
Mr. LEViTfE. Thank you. 

I would like to address myself to two issues. One is the divorce be- 
tween the judicial and administrative functions of the bankruptcy 
court and the second is appellate structure. I think I'd like to take 
them in that order now because Judge Rifkind's testimony posed some 
important issues. 

There is now a specialized bankruptcy court. 
I think anybody who's been in one recently must recognize the fact 

that a bankruptcy practice in a metropolitan area is a specialized prac- 
tice, to a certam extent. 

There is indeed a bankruptcy bar. Stanlejr indicated before that we 
were not members of it, and I'd like to pomt out that when we filed 
the Bohack chapter XI, one of the big issues was, who are these guys, 
and how did they get the case—or how did so-and-so get the case? 

OK, we happened to be there. Wc represented Bohack as litigators 
prior to that, and that's the way things worked out. But that was a 
very real concern—why are these people who are not members of the 
bar—the bankruptcy club, so to speak—representing this large debtor 
in chapter XI ? 

I think the concept of the U.S. trustee is a good one, and it will 
help solve that practical difficulty. I don't see it appropriate for a 
bankruptcy judge who has to decide between opposing adversaries in 
one case to be appointing one of them as a trustee in another 
case. I think that burden should be taken from both the district court 
judges and the bankruptcy judges. No matter who eventually has the 
power of appointment is irrelevant. I don't think it should come from 
the court. It should come from the Department of Justice. 

I think more than just the question of trusteeship should be divorced 
from the judicial function or the bankruptcy court judge, that virtu- 
ally all of the administrative fimction should be given insofar as pos- 
sible to an agency other than the bankruptcy judge. 

The clerk's office should be able to tabulate claims. The clerk's 
office should be able to review all claims as to form, et cetera. But none 
of that should be under the direct supervision of the bankruptcy judge. 
He should be a true judicial officer. 

Another issue that was posed by Judge Eifkind's testimony is the 
question of the broad scope of matters that comes before a bankruptcy 
court. 

I think we agree on the basic premise and reach opposite 
conclusions. 

It would seem to me that this broad scope of issues mandates an 
enlarged court with an enlarged jurisdiction and the capability to 
physically and intellectually handle these issues. 
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As a practical matter, in the prepared statement of Mr. Shaw which 
he submitted to the committee, we have given a parade of horribles, in 
effect—not that the cases or the results were that horrible, but horribles 
in the sense that you have an accumulation of major issues of a law of 
varying degrees of difficulty and varjnng degrees of intensity with 
respect to the type of business that has filed a petition for reorganiza- 
tion, and have shown how that places a tremendous burden on the 
bankruptcy judge. 

There has never been a suggestion, as far as I known, in my practice 
before bankruptcy courts and the district courts that district court 
judges assume much more of this burden. In fact, most of the attitude 
that I have encountered is, let the bankruptcy judge's decision be 
handled on i-cview. I pass it though to the court of appeals. 

But, basically, what you have is a disinclination of the district court 
•judge to get involved in those matters and a requirement that the 
bankruptcy judge does. 

And I want to zero in on the appellate structure. 
Now, there is a specialized bankruptcy law, and it arises in two ways. 

The issue of jurisdiction in and of itself is a specialty of banlvTuptcy 
law. Most of the litigation we have involves a threshold issue of which 
forum does this particular case belong in. 

Now, if you nave clearly established that the bankruptcy court 
does have jurisdiction over all the assets of the debtor, and those 
debtors' assets consist of choices in action, claims, and any other in- 
tangible, as well as its physical property, very simply, you have cut 
the Gordian knot. You have eliminated more than half of the litigation 
that we have to get involved with because vou eliminate the jurisdic- 
tional questions that a bankruptcy judge is faced with in every in- 
stance, whether as a tactical ploy brought on by a litigator or as a sub- 
stantive issue. Then the bankniptcy judge can lx« faced with those 
substantive issues and can use a hopefully expanded staff and library 
to meet those issues and decide them on their merits without getting 
entangled in these other conceptual considerations of, does this man 
belong in a State court, and does he belong in this court, does he belong 
in the district court. 

Now, in terms of the appellate process. I'd like to address myself to 
one of the matters we handled. It's particularly instructive. 

As a- result of the contraction of its business. Bohack reduced and 
finally eliminated its warehousing and trucking operations, and 
turned to wholesalers and other regional supennarket chains to act 
as suppliers. As a result, in successive stages it laid off the Teamsters, 
who were doing the driving for Bohack. 

The Teamstere obtained an arbitration award from their joint local 
council that prohibited what Bohack was doing. 

Wlien the last Teamsters were finally laid off, Bohack moved to 
reject the executory labor contract. 

^Vt that point the Teamsters sought to enforce the arbitration award 
and went out on strike, claiming that they had the right to strike, not- 
withstanding provisions of the contract, because they were seeking to 
enforce a valid arbitration contract. 

The bankruptcy judge issued a TRO, then a preliminary injunction 
against the strike. 
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Now, as we subsequently found out 6, 8, to 10 months later, the bank- 
ruptcy judge had no right to issue that because only the district court 
judge had the right to grant that injunction, Mhich he did on review, 
but he did it in the appellate process. 

Now, in the first place, if the bankruptcy court judge had concomi- 
tant jurisdiction with the district court judge, there would have been 
no question as to whether he had the power to issue a preliminary in- 
junction against a walkout based on a collective bargaining agreement. 

Second, if the archaic intermediate appellate process of going 
through the district court and then to the court of appeals was elim- 
inated, you could have gotten immediate review of that situation by 
the court of appeals, and the matter would have been ended. 

Now, that all started back in July of 1975. 
Last week I argued the second round of appeals to the court of 

appeals on this whole matter, and I'd like to give you a skeleton of 
the way it worked out. 

First you had the TRO and the preliminary injunction. You had a 
review by the district court judge who affirmed in part, modified in 
part, and reversed in part. 

Then the union moved for a writ of mandamus to the court of ap- 
peals and an expedited appeal. They were granted the mandamus but 
not the expedited appeal. 

So wo went up to the court of appeals on the question of the power 
of the bankruptcy court to issue the preliminary injunction, the power 
of the district court to modify it, reverse it, and affirm it in part and 
then to issue his own injunction, and also on the right of the imion to 
enforce its arbitration agreement in a State court, which it attempted 
to do. 

That finally got to the court of appeals in April 1976. 
In May 1976 a hearing came on before the bankruptcy judge with 

respect to both the question of the rejection of the executory labor 
contract. The bankruptcy court granted the rejection of the executory' 
lalwr contract, and deferred the issue of the arbitration. 

In August 1976 the court of appeals wiote an opinion saying that 
the bankruptcy judge should hold a hearing on the rejecting of the 
executory labor contract and set down guidelines in that hearing as 
to what issues should bo raised and decided by the court. 

But the bankruptcy court by that time had already held its rejection 
hearing. 

Now, to complicate matters—because it's been verj' simple so far— 
there was a question of interpretation of two cases out of the second 
circuit—RE A Express and Kevin Steel. They dctei-mine<l that t^here 
were conflicts of Federal policies as expressed in the Xorris-La Guardia 
Act and as expressed in the Bankruptcy Act. 

Again, referring to the fact that there is a specialized body of law 
in bimkruptcy, the comt set out specific guidelines as to how to attempt 
to resolve this seemingly irreconcilable conflict between Federal labor 
arbitration policy, and bankruptcy policy. 

That, of course, has been so sim))le that there have been four differ- 
ent decisions from four different circuits interpreting those two cases, 
interpreting the conflict, or the reconciliation of conflict between the 
two policies. 
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plification of the appellate sti-ucture and simplification of the issue 
of jurisdiction, is very, very important in terms of bankruptcy pro- 
ceedings. There is only one issue, notwithstanding Judge Rifkind's 
reference to the interesting and divergent issues of law that come 
before a court—there is one issue in a bankruptcy—money: how much 
is there, and who gets their hands on it. Tliat's what it boils down to. 
And the ability to dispose of assets, the ability of creditors to place 
liens and enforce liens on assets is all that really matters. You need a 
simple, efficient, and hopefully inexpensive structure. 

There is no reason for bankruptcy courts in the first instance to 
spend lialf their time determining issues of jurisdiction. There is no 
reason for a superfluous district court sitting as an appellate court to 
again review the question of jurisdiction and then make a go/no-go 
determination on the merits. 

I might point out that it is interesting, as a matter of case law, that 
now the standard of review in the district court is that the bankruptcy 
courts must be affirmed iinless clearly erroneous. 

Now, if the Federal district court has no greater j)Ower of review 
than that, then what is it there for except as a transient to pass the 
case along to the courts of appeals. 

My recommendations with respect to 8200 are that the bankraptcy 
court's jurisdiction be extended to the extent that it has jurisdiction 
over all of the assets of any bankrupt or debtor in iiossession, that tlie 
intermediate appellate process of the district court be done away with, 
and that it go either to the court of appeals or a specialized bankruptcy 
court of appeals. 

My present inclination is, because of the wide variety of legal issues 
that do come up and the substantive resolutions that are important, 
that it remain with the U.S. courts of appeals and not in a specialized 
bankruptcy court of appeals. 

But that doesn't matter. What matters is speedv and certain resolu- 
tions, because just as in criminal cases, I think in bankruptcy cases, 
justice delayed is justice denied. 

Thank you. 
Mr. EDWARDS. Thank you, Mr Levine. We have the same sharp 

differences of opinion amongst the panel that we found when we got 
before the House of Representatives. So all the vicAvs are most 
welcome. 

The srentleman from Virginia, Mr. Butler. 
Mr. Brm,ER. Thank you. Mr. Chairman. 
I appreciate the contribution of the panel to the discussion, and 

we do have a few divergent views here. Just as a matter of curiosity. 
T ask you Mr. Shaw, what has happened to the value of Bohack during 
this period? Do you have an assessment of whether you are coing 
to have anything left when your chapter XT is finally approved? 

Mr. SHAW. We hai-e a very interesting and nnique situation with 
Bohack. Bohack, by virtue of what was accomplished through the 
judge sittinar—there was a public auction. And all of the supermarket 
stores arid the lease itself was sold for the amount of approximately 
$19 million. So thev are out of the supermarket business. 

They are now—the plan has been certified in number and amount of 
every class, and it is waiting now to be funded. Now, what is to be 
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funded ? You now have a real estate company which shows approxi- 
mately $150,000 to $200,000 net a year. 

But what you have is unique, as I said. It's a loss carry-forward 
of approximately $90 million, wherein that loss carry-forward can 
only be used by the company, providing it is funded correctly. So 
tliat it can get the benefit of the tax laws of this Nation to utilize the 
loss carry-forward, and not pay taxes on gains for a period of approxi- 
mately 7 years going forward. 

So to answer that, that is a very valuable commodity. The stock of 
the Bohack Corp. can be given to its creditoi-s to satisfy it for all of 
the losses that they had prechapter XI. That's the objective. And the 
plan to be funded now requires one or two i-esolutions: one to take care 
of all the priority claims and administrative claims; and there are 
sufficient assets, we believe, to take care of all the administrative 
claims. 

We believe that to be certain. The priority claimants know it. It 
probably needs about $2.5 million. The major creditors of Bohack are 
now reviewing on a very, very wide basis, the suggestion that the 
plan be funded, either by its creditors, or allow Bohack to then go back 
to the public market under a rights offering, to raise what dollars it 
needs to pay its priority creditors, get it out of chapter XI, allow all 
the administrative creditors to be paid, and to go forward with a 
loss carry-forward of $90 million for 7 years as an ongoing company: 
unique, yes; possible, yes. Will it happen ? Only God knows. 

Mr. BUTLER. Your best asset is your loss; is that what you're saying ? 
Mr. SHAW. AS I say, it's unique; yes. 
Mr. BUTLER. Well, thank you. I really am sorry I asked the question 

now. [Laughter.] 
Judge Rifkind, I have the impression from what you're saying that 

you have tlie feeling that bankruptcy—the bankruptcy judge and the 
bankruptcy bar is pretty mediocre; is that true ? 

Judge RIFKIND. I do not share that view at all. I have known some 
very distinguished bankruptcy referees sitting in my district, of great 
quality and great distinction. And they were very proud to hold the 
office they held. 

Mr. BUTLER. That's certainly true. I had the impression from what 
you said that the quality of people we are presently able to attract to 
be referees in bankruptcy, or bankruptcy judges, is—I used the word 
"mediocre," you may use what word you want—of a lesser caliber. Is 
that your view ? 

Judge RTFKIND. I would say that it is easier to find people whom 
you'd be willing to appoint bankruptcy referees, than to find people 
whom you'd be willing to appoint district judges; I do believe that 
to be true. 

Mr. BUTLER. Do you believe this is a problem that we ought to be 
addressing ? 

Judge RIFKIND. In other words, a bankruptcy referee does not 
quite have to measure up to the stature, station, philosophy that we 
ought to expect from a district judge. 

Yes: I believe that to be the case, for the same reason that when ' 
you select a magistrate that you appoint to a district court, you 
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don't quite get the people or look for the people that you would look 
for if you were lookiuff for a district judge. 

That doesn't mean that they're not able, intelligent, good citizens. 
But we look for exceptional standing for a district judge; at least I 
hope so. 

Mr. BUTLER. In other words, you don't think that's a problem we 
ought to be addressing: elevating the quality of the judges on the 
bankruptcy bench ? 

Judge EiFKiNT). I'd be delighted to see the qualitj' lifted all through 
the entire governmental system; yes. of course, that's a fine ideal. 

But I must confess, it's hard to find top-quality judges. It will be 
harder to find them if you'i-c going to double the demand for them. 

Mr. BtrrLKR. Well, turning now to another area, is it yoiir view that 
the creation of the specialized Tax Court was a mistake ? 

Judge RiFKiND. Tax law presents a very special problem, there's no 
doubt about that. And I'm not saying it was a mistake. All I'm saying 
is that the tax law decisions by tlie Tax Court do not feed any streams 
of wisdom into the general body of law. If you will look at the opin- 
ions of the courts of appeal, of the district courts, of the United States 
Supreme Court, I'll bet you a quarter you will not find a citation of a 
Tax Court decision, except possibly in a tax case. 

Mr. BDTLER. You addressed yourself to a statement generally by 
following up on what happens when you get specialized courts and 
judges that you kind of get inbred. 

Judge RiFKixD. You c€itainly do. 
Mr. BtiTLEK. And I think the gentleman, Mr. Shaw, has also said 

this presently exists pretty much in the bankruptcy law. 
Judge EiFKixD. Xot quite. I will say to Your Honors, not quite. 
^[r. BUTLER. We have no honor here. [Langhtor.] ' 
Judge RiFKTND, Just a profcsional habit. But the tnith is that, to 

date, tlie bar is to some extent specialized. And you will find it spe- 
cialized particularly in the lowest order, all the small bankruptcy, 
no-asset case, and so on, they'll go to the fellow who files a rubber- 
stamp petition, and gets a rubberstamp discharge and so on. That's 
true. 

Mr. BUTLER. That's the bankniptcy ring we hear about. 
Judge RiFKiND, But as soon as you get into the field of important 

bankruptcy business, indeed, the kind that m}' friend. Mr. Shaw, has 
described, there you'll find the bars get lifted pretty wide, and every- 
bodv is in it: qualified people; sometimes unqualified. But the bar gen- 
erally is in it. And they're not at all serviced by so-called bankruptcy 
lawyers. 

I would say in the Penn Central case, which I attended for many 
months—maybe years^—I don't remember seeing a so-called bankruptcy 
lawyer in the courtroom at any time. All distinguished lawyers, 
all very' able, all had had experience in bankruptcy and reorganization. 
But they're not what we would call bankruptcy lawyers. 

Mr. BUTLER. Well, then, I guess my real question is: is the so-called 
inbred development—that's the word 1 used—the bankruptcy ring, 
is that a problem that we ought to be addressing in this legislation or 
not? 
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Judge R1PK.IND. As long as you keep the doors open, as long as the 
bankruptcy court is a part of the district court, supervised by dis- 
trict judges, as long as bankruptcy refei'ees are aides of the Federal 
iudges, I don't think you would need to face that problem. It at 
least can be handled by the judges in their respective districts. If you 
create a separate court, a little courthouse, then it'll be a problem. 

Mr. BuTUER. I pretty much have tlie impression with what you 
have said that the generalist judges—as opposed to the specialist 
judges—should be handling bankruptcy problems. 

Judge KiFKiND. Yes, sir. 
Mr. BUTLER. NOW, why don't you suggest—or why didn't you sug- 

gest—that it be handled by the district judges at the district court 
level instead of the lesser level ? "What is the reason for making that 
distinction? 

Judge RiFKiND. This is purely a matter of the division of labor. 
Now, as you very well know, at least until now—this is not a branch 
of the bill that I'm addressing myself to^a substantial portion of 
the work of bankruptcy referees has been vei'y administrative, sending 
out notices, calling meetings, holding first meetings of creditors, 
et cetera, et cetera, distributing checks; very administrative work. 
There's no reason why district judges should have to do that, anymore 
than they should do the work of the clerical system. A clerk's ofEce 
does a great many things of that kind. 

Then the referees perform the identical fimction that a magistrate 
performs for the judge. He assists the judge. Tlie judge says, here is 
a bunch of interrogatories and there arc objections to them. I'll refer 
them to the magistrate, to take the burden off my back. But it comes 
back to the judge if there's any problem about it, tlie problem arising 
if the lawyers don't acquiesce in a decision by the magistrate. 

Mr. BUTLER. The legislative judgment as to the division of labor; 
that's basically what you're saying? 

Judge EiFKiXD. Yes. 
Mr. BUTLER. What is your view about the pervasive jurisdiction 

which we in this bill  
Judge RiFKiND. The enlarged jurisdiction ? 
Mr. BUTLER. The enlarged jurisdiction along the lines of partic- 

ularly the complaints of Mr. Shaw ? 
Judge RiFKiND. I have not been authorized to speak on that sub- 

ject ; consequently, I don't want to represent the views of the American 
College of Trial Lawyers. 

All I would suggest to you is that it is a subject that requires 
very careful study for this reason: jurisdiction today is based upon 
many considerations, such as geography and fairness. The idea that 
because, a fellow has filed a petition in bankruptcy in the borough 
of Manhattan in the city of Xew York, he should be able to drag his 
adversaiy from California, bring him into Xew York, is one that de- 
Serves attention. 

Judge Huf.stedler in this report said ?ome things about tliat. She 
counseled caution on the subject. My view would be to simply counsel 
caution on that subject. 

You know, there's another problem there. Mr. Butler, let me refer 
to it. Ever since Eric v. TompJclns, 304 U.S. 64 (1038), the Federal 
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courts have been trying to apply State law in diversity cases, as you 
know. It hasn't been the great success that it was sometimes touted to 
be, because tliey do not have the power to make State law. 

Consequently, we've developed a doctrine of "abstention", to wait 
until the State court decides what the State law is that you're going to 
apply. Are you going to expand the jurisdiction of a Federal court— 
whether you call it a bankruptcy court or not, it would still be a 
Federal court—to try a thousand times more State cases. AVhat are they 
going to use for law? It's hard enough for the State judges to discover 
the laws of their States when they have the power to make it. 

Federal judges don't have the power to make State law. All I say is 
caution before you jump so fast. 

Mr. BUTLER. Thank you. You Icnow, I have some reservations about 
the power of Federal judges to make Federal laws. That's a legislative 
reaction. 

[Laughter.] 
Judge RrFKiND. That's a doubt I share with you. 
Mr. BTJTLEK. Thank you, Mr. Chairman. 
Mr. EDWARDS. The gentleman from Missouri, Mr. Volkmer. 
Mr. VOLKMER. I wish to first apologize for not being here for all the 

presentations, but I'd like to have the other gentleman's viewpoint 
on the matter being pursued by the gentleman from Virginia as to 
why we couldn't have the district court judges handle the bankruptcy 
cases and do away with referees. 

Judge REFKIND. Why can't they do it without referees? 
Mr. VOLKMER. I think you answered that, judge, pretty well, and 

I think you would object to that. 
I'd like to have the viewpoints of the other gentlemen. 
Mr. CHAUVIN. Mr. Chairman, one of the reasons that we asked 

for the time to study this matter is that while we were looking at the 
bankruptcy courts we heard in our task force many horror stories. 

So we urge caution. And the American Bar Association thinks 
that once many of the administrative matters are taken from the 
bankruptcy referee and once some of the problems of jurisdiction are 
solved, so at least they're all under the same roof, and manv of the 
problems that Mr. Shaw talked about with his case are simplified, and 
with the inauguration of the U.S. trustee system, which we urge be 
placed in the Administrative Office rather than the Justice Depart- 
ment, then Congress can decided how best to handle bankruptcy case. 
We l^elieve the U.S. trustees .should not be in the Justice Department 
because in our opinion their's a conflict if it's in the Justice Depart- 
ment. But in the Administrative Office, the U.S. trustee will do many 
of the things that the bankruptcy judge has done up to now, and so 
fortli. 

After all of these things have been taken care of, and the great 
problems of finding out which court you're in and how long you're 
going to be there, as well as these problems of review and iurisdiction, 
then it is possible, in my opinion, and in our opinion, that these cases 
could possibly be "feathered in" to the district court, or that there 
could be a division of the Federal court that could hear these cases. 

Because you see, we're not talking about tying up a TT.S. district 
court judge's time hearing a no-asset case; we're not talking about 
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tying up the district court's time by i-uling on some problem of juris- 
diction because the substantive part of your bill addresses itself to 
that. 

So it's the opinion of the task force—and I might add that I share 
this opinion—that once many of these problems, some of them by the 
law, some of them by custom, some of them by design—some of these 
problems have been erased. I think that many of the so-called big 
bankruptcy cases—I want to come back to that in just a minute— 
but many of tlie big bankruptcy cases could possibly be handled by 
the district judges themselves. For example, we had a race track and 
a brewery go under in my home district, and a special trustee was 
appointed although the case was handled by the district judge for all 
practical purposes. Under this act as envisioned by the House, the 
judge wouldn t spend any time hearing who goes bankrupt, and that 
kind of thing. Because tHie simplicity of it will make it much easier 
for the district judge to handle. 

I made the same slip. But I want to point out, if you're going 
bankrupt, the case is big, if they're going to come out and get your 
furniture that night, it's a big case; it's the biggest one you'll ever 
have. So I fall into the slot sometimes of saying, well, we're talking 
about big cases. But really, we really should give the same atten- 
tion to the wage earner who over extends himself and finds the prob- 
lem of more going out than is coming in. 

Mr. EDWARDS. DO you think it ought to be handled by an assistant 
judge if it's that important ? 

Mr. CiiATjviN. I personally think that any case that goes to any court 
at any time should be handled by a qualified judge. Many matters are 
routine; many matters are duplicates. We know what the law is on 
some of these things, but I tliink that to say that a matter is not im- 
portant because it doesn't involve a certain niunber of dollars is really 
to overlook what courts are for. 

Mr. VoLKMER. That's what starts to bother me. 
Mr. CHAUVIN. It bothers me. 
Mr. VoLKMER. Judge Rifkind, it seems to bother me a little bit too 

that according to one of your statements—the way I heard it—we 
don't have enough qualified attorneys in this country to be district 
judges, but if we add another couple of hundred, there aren't that 
many in the United States. 

Now I believe that's a condemnation of the judicial system or the 
legal profession, one of the two, of this coimtry. 

judge RiFKrND. All I'm saying is that it's hard to find the rare 
people, the gifted people. 

Mr. VoLKjCER. I disagree with that. For a person of your stature 
to say it—I guess that depends on what type of person you're looking 
for. 

Judge RIFKIND. I'm looking for the best that's available. 
Mr. VoLKMER. Who are they ? 
Judge RrFKiND. I don't know. 
Mr. CHAUVTN. I was going to say that a corollary to this is, we 

hear often in State courts—you don't hear it too much in Federal 
courts—"Well, it's a lower court." Well, let me tell you, if you're going 
to jail, that's the biggest court youll ever be around. 
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Mr. VoLKsrER. Most people see the little ones. 
Mr. CiiAuvix. Tliat's right. Maj'be 85 percent of the cases are han- 

dled by the "smaller" courts. Now, as we go along—and this is a 
good example of it—the Federal system may well be doing what the 
State system is trying to correct. Many States have divided their courts 
mostly by historical division into so many things such as road district 
courts, as you may have in ISIissouri. 

Mr. VoLKMKR. After January 1, 1979, we're going to have a three- 
tier basic system; two, really. It's a trial court system, and a supreme 
court. 

I\Ir. CHAUVIX. We start the same thing in Kentucky next month, 
our new system. The courts are either trial courts or appellate courts, 
and that's one of the reasons we urge that they go to the court or 
appeals. 

Judge RiFKixD. It will be a unified court. 
Mr. VoLKMER. We have a supreme court plus appellate courts. 

Basically on the trial level, the associate circuit judge or the circuit 
judge, either one, could try the same case; there won't be any question 
about it. 

Judge RtFKiND. That's what I want. 
Mr. VoLKMER. A circuit judge could end up trying a traffic case. 
Mr. CHAmiN. Specialization is a hard thing to have for lawyers in 

courts, too. 
Mr. VoLKiin;R. It doesn't hurt—I don't think it hurts sometimes for 

a circuit judge to try that traffic case. 
Mr. CiiAuvTN'. I think it's good. I remember the case of a lawyer 

who said, "I had a limited practice. It's limited to people who will pay 
me in advance, because I spenil more than I make." 

That's a form of specialty right there. 
Mr. VoLKMER. That goes right ])ack to how I feel about this whole 

thing a little bit, that maybe it wouldn't hurt a district judge some- 
times to sit in on a no-asset case. 

Judge RiFKiND. Of course. 
Mr. SiiAW. May I address myself to the question that you raised? 
INIr. VoLKsrER. The first question that I raised? 
Mr. SiiAW. The original question is whether the district court 

judges shouldn't really handle the bankruptcy cases. You've got to 
separate that. 

The way we've progi-essed in our society—no fault of anything but 
perhaps the system—is that the major banki-uptcies, the chapter XI's 
and the straight bankruptcies, have increased in leajis and bounds. 
And I venture to say that it may go higher and higher, and we have 
no idea as we sit here today what could conceivably happen. 

Mr. VoLKMER. ITSDO. 
Mr. SHAW. USDO ; others, I don't want to name them. [Laughter.] 
Because 5 years ago, when somebody said. Penn Central, or Penn 

Railroad, we would say, "You got to be kidding." And then when you 
Avent to Grant's and then when you get to their retail outlets, it may 
go higher than that. 

What about the real estate investment trusts ? 
Mr. VoLKMf:R,|.We've got land developers in Missouri doing the 

same thing. 
Mr, SHAW. I was on that case that you're probably referring to. 
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It was significant now. I sat in tliat courtroom arguing, and tlie district 
judge was sitting on the higher tier and Judge Jones was on a lower 
tier. And I said I couldn't really conceive what was being done, because 
what I did before Judge Jones would go on appeal, or review at that 
time, to the judge then sitting above him. And I questioned it. 

But it would bo impossible for a district court judge to do that with 
his workload today and because perhaps the judiciary is spending a 
tremendous time with the civil rights and criminal proceedings and 
getting them properly served, getting them before Justice and getting 
them tried as quickly as possible. Their workload is impossible today. 

Increase the judges to the district court, infuse 200 of what we now 
oall bankruptcy judges into the district court system. That's what 
you"re really doino; m H.K. 8200. You are now creating article III 
judges who have the constitutional power to hear general jurisdiction 
cases which affect bankruptcy cases. 

Aren^ you i-eally doing that by creating them? Yes; you are. 
Mr. VoLKJiER. We were doing that. 
Mr. SiiAW. And that's i>art of the purpose. You can only feel the 

pulse of the time in doing it. 
If the city of New York ever went into whatever we consider the 

ripple effect throughout the city, the State, the country will be tre- 
mendous. And then say, let's give it to district court judges. And let's 
get to that issue. 

The district court, tlie banlcmptcy judges, will be chosen the same 
way, by the nomination of the President of the United States to 
the Senate on advice and consent of the Senate, the same way our 
district court judges are chosen. And I've got to say, I think they've 
been pretty good. My own personal view is, I'd leave it tiie way it 
is, because that system has worked well. 

If we look at all the district judges and wo see the work bhey have 
put out—and, sure, they've been reversed by courts of appeals; sure, 
they've had errors in trials—but by and large, it is an excellent bench. 
All we're doing is expanding it. We're not minimizing the respect and 
the pi-estige; we're enlarging it. 

Mr. VoLKsrER. I'd like to ask Judge Rifkind if we should have 
referees for civil rights cases. 

Judge RiFKixD. Pardon me ? 
Mr. VoLKJiER. Should we have referees for ci\al rights cases ? 
Judge RIFKIND. Tlie judge can appoint a master if his calendar is 

burdened and he hasn't got the time to tiy the case. He can appoint a 
master in any case, 

Mr. VoLKJiER. How many times does he do it? 
Judge RIFKIND. Because he's a conscientious man, ho wouldn't do 

it. And I have tried many bankruptcy cases before judges because 
they took it without referring it to the referee in bankruptcy, many 
of tliem. 

I have been through McKesson d: Rohhim for 5 years. I don't 
think we were before the referee in bankruptcy five times in that 
experience. 

Xo: the judges are doing a job, and if we need more judg&s. we 
should have more judges. But they should have the assistance they 
get from the referees in bankruptcy. Let the referees in bankruptcy do 
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what referees in bankruptcy have traditionally done, hvA let us relieve 
them of the unnecessary administrative work which tliey are now 
doing so they'll be more effective. And when you do that, you appoint 
a clerk to do something that the referee has done. Wlien we appoint a 
referee, we let him do some of the things that a judge has done. That is 
all to the good. But let's face the fact that if you need more manpower, 
you should have it in tlie right place, and you ought not to dilute the 
judicial system we have successfully run for two himdred years by 
introducing this idea which I think is a bad one. 

Mr. VoLKsrER. Let me hear one more \aew, please. 
Mr. LEVINE. My •view is, I don't see what is so terrible about a 

sijecialized court if you imderstand what the purpose and the concept 
of the Bankinptcy Act is. 

What you have here is not the adjudication of relationsliips in a 
normal commercial situation. You have a deliberate interference 
with the normal commercial situation where a creditor can't get what 
he's entitled to unless the bankruptcy judge says he can. 

And the purpose of tliat is to rehabilitate the wage earner, the real 
estate investment tnist, or anybody else, the large corporation, to 
enable them to make some kind of an arrangement to take care of 
their debts and be discharged. 

Now, if you take that as a premise of what the bankruptcy law is 
about, there doesn't seem to be anything inherently wrong with having 
a court specializing in seeing that the purpose of that act is carried 
out, and of course, the substantive issues that will be raised in any 
other court will have to he. tried before such a specialized court, b\it 
once you liavo tlie basic assumption that you've got a legislative policy 
to be carried out, there's nothing wrong—and I suppose this may he 
an indication that maybe an article I court is a better vo^hicle than 
an article ITT court—there's nothing wrong with a specialized court 
whose purpose is to cari-y out the policy considerations of that act. 

I don't think specialization is harmful in that respect at all. 
Mr. VoLKMER. One of the practical efTects. if T may proceed for a 

brief period of time, Mv. Chairman one of the pratcical effects for 
those of us. T think, who are interested in the bill and saw it on the 
floor was that one of the basic arguments which most nonjudiciary 
members seem to go with—at least before the amendment of the gen- 
tleman from California and the gentleman from Tllinois, Mr. Rails- 
back—was that the bill was creating 200 judges. That was their argu- 
ment. That was it. This amendment was getting rid of those judges, 
and that was the argument. 

So if we don't provide for article III judges at all but just, leave 
it alone, the variety of bankruptcy cases will be handled by district 
judges, period. We are not creating any judges, if you get what I mean. 
It may be necessary later on. 

Mr. CHUVTN-. That was the part that bothered me. 
When Mr. Shaw made that statement, it may have been not his 

choice of words, but H.R. 8200 does not create 100-and-some district 
judges. It creates 100-and-some article III bankruptcy judges. It 
doesn't do anything for the district court. 

Mr. EDWARDS. But it makes them available. 
Mr. CHATTVIN. That's true. But the point is that I didn't want to be 

confused with what this is doing. 
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The primary obligation, of course, is going to be with the Bank- 
ruptcy Act. It isn't going to help on the problems on a speedy trial. 
It clo(>sii't do anything to help on the antitrust problems or securities 
problems. 

You know, there is something to be said about keeping a spot open 
in the court system for folks that just on occasion have to use it. Those 
folks right now are the ones that are suflFering the most, and are miss- 
ing the boat. The folks in any number of matters who aren't involved 
in criminal misbehavior or a bad marketplace or any number of things; 
just folks that need to use the courts once in a while. And I'll tell you, 
it's tought these days. 

Judge RiPKiND. I'm sure you wouldn't recommend a specialized 
criminal court or a specialized antitrust court or a specialized copy- 
right court and so on. 

I mean, nil of the arguments that have been advanced in favor of 
this particular priority can be applied, sometimes with more persua- 
s'ion, about the others. 

Mr. VoLKsiER. I'm just asking a question—not to make it necessarily 
a specialized court, not to even make it a di\dsion, but just to say that 
your district judge is going to handle them. 

Judge RiFKiND. That's the law today. 
Mr. VoLKMEE. Without referees. 
Judge RiFKiND. Oh, they have masters today; they have magis- 

trates ; why not referees today ? 
ilr. EDWARDS. The gentleman from Illinois, Mr. McClory. 
Mr. MCCLORY. Thank you, Mr. Chairman. 
I think we should recognize the dilemma that this committee finds 

itPelf in. 
The House of Representatives recently rejected the unanimous rec- 

ommendation of all of the members of the subcommittee supporting 
the creation of article Ill-typo bankruptcy judges to be named at the 
end of a 5-year transition period. 

It's true, as has been brought out here just recently, that there was 
no designation of any particular number of judges that might be ap- 
pointed at that time, and I don't think it is appropriate to assume that 
all of the existing referees would automatically be named by the then 
President of the United States, as bankruptcy judges. I don't think it 
follows at all. 

I think that we will determine what the need is at that time for 
bankruptcy judges. 

But I would say this with respect to the American Bar Association 
position and your statement, Mr. Chauvin, and that is that to defer 
until some later time the question as to the structure of the bankruptcy 
judiciary, I think, would be quite unwise on our part. 

It's very easy for us to do, to say that we're not going to do any- 
thing right now, but during a 7-year period we're going to study this, 
and we're going to find out at some later time and in some later 
Congress. 

And I think that would be a most unfortunate position to take. 
As a matter of fact, when you recommend that the bankruptcy 

judges, are going to assume the enlarged jurisdiction during the 5- 
year transition period, what you are really saying is that there is 
already authority for the Congress to establish these bankruptcy 
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judges witli this enlarged authority, and that we'll see how that kind 
of enlarged authority stands up. 

The problem, it seems to me, that we're dealing with here is really 
brought out very rapidly by the very fascinating and the very readable 
and tlie very illuminating statement of Mr. Shaw. He and Mr. Levine 
have given us an extemporaneous statement here, but their written 
statement makes a really fascinating narrative of the experience which 
a general practitioner of the law has with regard to a substantial 
bankruptcy case. 

And I would say that the need is great, as we recognized, to have 
bankruptcy judges available with the expanded authority to handle all 
or most of the types of problems that arise. 

You all seem to agree that you get into all kinds of different types of 
legal problems in bankruptcy and particularly in the reorganization 
cases, which we are trying to encourage. We're trying to encourage 
people to resolve and enter new arrangements and to continue in busi- 
ness, including the individuals who might otherwise file bankruptcy 
to discharge their obligations, to instead have them deferred and 
not have them rejected. 

So I think that if you could perhaps help us a little further—you 
see. the problem we met with in designating article III judges is that 
the Attorney Greneral and others have told us, well, the things that you 
will want to do you can only do through the creation of article III 
judges, and if that's the case, then we want to provide, it seems to me, 
if we're carrj'ing out the thesis, the concept of this legislation—we want 
to create that number of article III judges in addition to what we have 
now to carry out these functions. 

Now, if we are not going to do it and we're going to create another 
type of district court judge such as the American Bar Association 
appears to recommend, then we'd like you to tell us whether we can 
establish article I-type judges for a fixed period of years and get o& 
with this legislation. 

But to say that you're going to have referees or bankruptcy judges 
exercise enlarged jurisdiction sometime in the future and then some 
time in the future we're going to find out what kind of a court, we 
need, is not a good judgment, I don't think, for us to apply at this time. 

I would say this: There are many other things involved besides 
money. I Icnow and you know, who gets the money in a straight bank- 
ruptcy. But there are jobs when you reorganize and continue in busi- 
ness. And in the case of a municipality, why, there are a great many 
other things that are involved, too. 

So we're trying to resolve not only economic questions but social 
questions, as well. 

I just add one other thing, and that is, I think what we're doing is 
creating or trying to create new courts of rather general jurisdiction 
for general practitionei-s and get rid of the bankruptcy rings which 
we have heard so much about, and that's the specialized business that 
has such a questionable reputation now that we want to overcome. And 
that's a large part of the motivation behind the work of the Commis- 
sion in recommending these changes and the motivation behind the 
members of this subcommittee in trying to augment and enhance the 
role of bankruptcy which, as Mr. Levine has indicated, takes on larger 
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proportions all the time and affects so man}- hundreds of thousands of 
Americans every year and so many billions of dollars in assets. 

So I've appreciated the testimony. Maybe I've suggested some things 
to you. 

Excuse me for not asking any questions. 
Mr. EDWARDS. Thank you, Mr. McClory. 
Mr. Shaw, this process that you're going through must be pretty 

expensive, unnecessarily expensive. If the system were different, it 
wouldn't be costing the litigants, the company, the Government that 
much money; is that also your testimony ? 

Mr. SHAW. Absolutely, because we have 25 cases that we had to go 
to other jurisdictions, either Federal or State courts, because it would 
be impossible for the bankruptcy judge or referee to be able to hear 
these cases. 

Now, when you take it at that point, the legal fees—and respectfully, 
for all membei-s of the bar, there's one thing of earning the fee; there's 
one thing that the pleading is an estate of its major assets by the fees. 

I think it is duplicating effort. 
It is engendering the danger of the chapter XI going under. 
In addition to that, the expenses become enormous. You have 

specialized counsel going into the State courts, specialized counsel 
going into the Federal court. 

I give you one example of one matter. Tliere are others, others which 
we are now in the State courts, the legal fees and the time. 

Now, in bankruptcy, time is money, and I don't like to use the 
phrase, advisedly, but the sjieedier you dispose of an XI for reorgani- 
zation purposes, the more money is saved by the estate and its creditors 
and it flows through. 

So that, if you nave to wait either in a straight bankruptcy for the 
disposition—we have one now, a lawsuit in the State of Washington— 
before I can close out a straight bankruptcy, the amount of time, the 
money involved, and the expense involved makes it aln^ost prohibitive. 

So what do you have to weigh in your mind to make a recommenda- 
tion to abandon, if you will, that chosen action, because no matter 
what you get out of it, it's not going to be of great value to what you 
can do today, if you close the estate today and distribute it. 

That's a straight bankruptcy. 
Chapter XI, if you don't have the speed, you don't have the effici- 

ency—I think it was well said in the report of this committee that 
the patient is dying, or died, and you still haven't had a diagnosis yet 
Well, that's exactly what happens. It's tremendous expense. And that's 
where the bankruptcy ring respectfully comes in, because what they 
do is, they bleed on this. 

We can't afford to have that, and I just may, if I may, Congressman 
McClory, say one item. 

If we do have the article III judges, 300. wherever they come from— 
they come from the bankruptcy court or I'll stay with the svstem, the 
President making the nominations to the Senate^then the chief judge 
of the circuit court of appeals in that circuit can then take the,=e 
generalized judges and put them where they belong if there is a slack 
in the bankruptcy court, because now they are full judges. 
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Tlien you will see that the logjam that you create in the district 
court judges with the "speedy act" and all the problems that the 
district court judge has will be diminished, because then the chief 
judge who is in charge of that circuit can pick out if it's a slow month 
1 or 2 or 10 of the bankruptcy judges, wherever they may be, and put 
them where the logjam is and then make the speedy trials. 

So, in effect, what you're doing here today in discussing H.R. 8200 
is in effect creating more article III judges, which can help the system, 
as Congressman Volkmer said. It can help because, in effect, they will 
be district court judges who can aid in any one of the problems that 
face a district court judge—not only banlcruptcy—we believe it's 
needed now in the bankruptcy court—but if it's a district court judge 
with an article III count, he can readily be delegated to take care of 
some other matter that the district court has a logjam on. You will 
help. You are not hindering. You are helping the judiciary system by 
briiiging in more qualified people into our system and using them 
where they are needed. 

We believe they are needed here in the bankruptcy realm, but not 
necessarily eveiy month. Keports come in quarterly. We know which 
bankruptcy jud^e has a small calendar. We know which district court 
judge has a small calendar. We know where the logjams are. And you 
can break them throughout the country and then provide wiiat this 
committee is here for, the speedy, efficient determination of all judicial 
matters. And by doing that we will be giving due process not only to 
the debtors in possession, to the crimial defendants and their lawyers— 
but to all litigants who use the Federal courts. 

Mr. EDWARDS. Thank you. 
I think the record ought to be made clear that I know of no estimate 

that there would be as many as 300 bankruptcy judges. I think the 
highest estimate we have ever had was 200 m 5 years, and most es- 
timates are less than that figure. 

Now, Mr. Shaw's problem that he so eloquently described is not new 
to the Bankruptcy Commission, of which I was a member. We have 
been working on this matter for 6 years. 

The record is replete with cases such as Bohack throughout the 
country. 

Otherwise, we would be wasting our time if the bankruptcy situa- 
tion in the United States didn't need substantial improvement. 

There is a problem, though. You start talking about article I courts 
that the Commission recommended, then you have a constitutional 
{)roblem because we've enlarged the jurisdiction to perhaps such a 
ar<re extent that it would be unconstitutional. 

Also, with any kind of non-article III court, you'd immediately ge-t 
into jurisdictional problems and 4, or 5 years of appeals and lawsuits. 

Wouldn't you think that that would result from a court such as a 
article I court? 

Mr. SHAW. Yes. I think it would be counterproductive. I frankly 
believe that the article III court would be the better court, and I think 
that if you go back or utilize the article I procedui-es, I don't think that 
you are really resolving problems that exist, even in bankruptcy court 
or in the Federal judiciary system. 
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Mr. EDWAUDS. Well, how do we then, Judge Eifldnd, resolve the 
problem described by Mr. Shaw ? 

Judge RiFKiND. Well, the 25 cases tliat Mr. Shaw says he has to 
try elsewhere, where is he going to find the banlcniptcy judges to try 
them at the present time ? You're not going to multiplj^ the number of 
bankruptcy judges by three or four. 

If you assume that every referee's place will be filled by a judge, he'd 
have exactly the same problem. 

At the present time he gets helped by being able to go elsewhere, 
because ho certainly couldn't get his bankniptcy referee to try these 
25 cases and not be there forever. 

No. This is a division of labor. This is a salutory thing. 
But if jou ask me how to resolve the problem, all I say is, if we are 

short of manpower in the overall judicial system, let's increase the 
manpower in the overall judicial system. Let's enlarge it so that it is 
adequate to perform the task that it is designed to perform. 

Mr. BTJTLER. If the gentleman will yield—I think the problem, as 
Mr. Shaw stated it, was that even existing referees would have more 
time to resolve these differences if they did not spend 75 percent of 
their time and energy resolving the question of whether they have 
jurisdiction. 

Judge RiFKiND. I have no objection to your defining jurisdiction in 
your statute so that it is precise, clear and beyond dispute. That is a 
problem of legislative draftsmanship that has nothing to do with 
manpower. 

Mr. BUTLER. Then you agree, I think. 
Judge RiFKiND. I'm in favor of defining it, I agree. But there are a 

lot of disputes as to whether a claim is in bankruptcy administration 
procedure or in a plenary suit situation. 

And if you could so write the language so that tiie answer is clear 
and plain, I would applaud your efforts. But if your problem is that 
you think you have a shortage of manpower, you're not going to solve 
the problem by changing the title of the man doing the job. 

I say we have a good judicial system. If it is ijisufficiently large to 
digest all the materials that it has to deal with, then please, increase 
the number of Federal judges so that they can perform their job ade- 
quately. Give them some referees to assist them. 

That is what the system is designed to do. And you can do it ration- 
ally and effectively. You have a unitary judicial system which 
creates a body of civilized law for the American people. 

Let's not have a bankruptcy court and an antitrust c«urt and a 
copyright court and a patent court and a criminal court and so on. 
That's the way to disaster, in my opinion. I feel very keenly about that. 
And I know I'm advocating an unpopular cause with this committee. 

But Mr. Chairman, that's not the first time I've undertaken an 
unpopular cause. But I know I'm right. And T suggest to you. Your 
Honor.  

Mr. EDWARDS. I don't object to the term. FLnnghter.! 
Judge RiFKiN-D. Mr. Chairman, why is the Judicial Conference op- 

posed to this idea ? They're all composed of experienced judges from 
the highest level down. Why is everj' judge in the second circuit^—. 
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I'm told by Chief Judge Kaufman—opposed to tliis idea of a separate 
article III bankruptcy court. 

There must be a reason, and it's deep in the philosophy of a unitary 
system. You do not increase capacity by simply putting them in 
two biiildings instead of one building. 

Mr. MCCLORT. Would the chairman yield ? 
Mr. EDWARDS. I yield. 
Mr. McCixjRT. We are not looking for a popular or unpopular posi- 

tion. We're looking for an answer to a problem that we have. And 
increasing the number of judges, unless we increase their authority, 
miless we increase their jurisdiction, doesn't provide an answer to 
the problem. 

And you can't solve the problem by legislative action alone. You 
have to provide an answer through legislative action, consistent with 
the Constitution, and the problem we have is, that it would not be 
constitutionally possible for us to increase the number of judges and 
enlarge their jurisdiction unless we have article Ill-typc judges. 

Now, if there is a way to do that, then that's the purpose of these 
hearings. And we're looking for that answer. 

Judge RiFKixD. The district judges have all the jurisdiction they 
need. And if there's not enough of them, create more district judge- 
ships. You don't have to enlarge the jurisdiction of the referees. 

Mr. MCCLORY. The thing is, the district judges don't handle tlie 
regular bankruptcy problems, you see, unless we designate the dis- 
trict judges to handle those problems. 

Judge RiFKiXD. Of course, they handle the bankruptcy problems. 
^fr. I^ICCLORY. One very good reason why district judges don't want 

to change the system, I think wo must recognize, is that they enjoj' ap- 
pointing the referees, and they enjoy appointing special masters, too. 

Judge RiFKiND. Maybe they do. 
Mr JIcCiX)RY. I'm very .sorry to infringe on their very-long-time 

enjoyed prerogatives, but I think this is part of the problem we have. 
The specialists in bankruptcy, and tlie referees, and this kind of coterie 
of involvement in bankruptcy which is-  

Judge RiFKiND. Mr. McClory, the lesser of the evils would be, 
if you really think we need 200 more people with the full authority 
of a judge, in lieu of the present 200 referees who are now functioning 
in that capacity, then please create 200 more Federal judgeships and 
abolisli the referees. You would be doing a great deal better service. 

Mr. EDWARDS. Then would you suggest tliat if this is done— 
abolish the referees and appoint 200 district judges—that at the same 
time Congress should provide for divisions of the district judges that 
would handle-  

Judge RiFKiND. Only bankruptcies? No, Mr. Chairman; I would 
think that would be a grievous mistake. Let them handle the whole 
gamut of cases that they now handle. That's the way you create great 
judges, and it takes great judges to build a great judicial system. And 
it takes a great judicial system to produce a civilized system of law. 

We're dealing and talking about something that envisages a century- 
long or two-century-long development. iVnd what you're doing is 
counterproductive. It is incompatible with the course of American 
history from 1789 to today. 



51 

If what you thiuk is that the referees need judicial power in order 
to perform their function—which I doubt—but if you think so, 
then it would do less harm to create 200 more judicial posts, and have 
them become regular district judges, abolish the referees, and say, let 
the judges handle their own bankruptcy work. That's a feasible 
method. At least it would be coherent, and it would be compatible 
with the philosophy and spirit of ^\jmerican law. 

What we're doing now is to fragmentize the judicial system in a 
self-defeating program. 

Mr. EDWARDS. Does the gentleman from Missouri wish time? I'd 
like to yield to counsel. 

Mr. VoLKMEK. My only comment would be, that in the areas where 
the district judges use mastere, and the few times that they do. we 
don't have provision like we have in the law for appointment of 
standing masters. We don't have masters in other ca.scs, like we have 
referees in bankruptcy. 

Judge RiFKiJJD. Well, the volume of material obviously calls for 
standing masters in one field, and not standing masters in another 
field. 

But the principle is the same. We have standing magistrates today 
who handle a volume of business, because the business warrants it. 

Mr. VoiJiMER. Yes; in certain things. And I question that. I seri- 
ously question that. 

But I like your idea to give the district judges the power to deter- 
mine banki-uptcy cases. 

Judge KiFKTND. They have that power today. 
Mr. VoLKsrER. The referees, too. 
I'd like to point out one other thing, too. In our survey, when we 

were looking at the total judiciary, it became obvious to me that in 
certain areas, certain district courts were seen to be at least more 
specialized in certain fields, that certain cases like antitrust cases were 
being transferred to certain courts out of others. 

Now, tliat's specialization; within the district courts certain judges 
tend to take certain cases more often than other cases. And I can 
find that for you, too. 

Judge RiFKiND. That may be, but they're available for anj' kind of 
case on their calendars. 

Air. VOLKM>:R. I agree. But what you're finding is an area of special- 
ization, even though you are not calling it an antitrust division, a civil 
rights division, a court divison, or whatever it is. 

Judge RiFKiND. In most of the circuits today, Mr. Volkmor. we 
have a wheel which determines which judge is going to get which 
cases. If he gets an antitrust case, he stays with the antitrust case. They 
are sometimes removed to another district imder the congressional 
provision for convenience of parties and witnesses and interest of 
justice; but that's to a district, not to a judge 

The rotation through which judge gets a case in most districts is 
automatic and by lot. I mean, on a spinning wheel. 

Mr. EDWARDS. Mr. Siiaw. 
Mr. SirAW. Mr. Chairman. I'd like to point out one interesting 

factor in the State of New York. When Governor Rockefeller was the 
Grovemor of the State, there was a need for additional supreme court 



52 

judges in the State of New York. And he was unable to get the bill, 
as I understand it, across to increase the supreme court judges. And 
what he did w^as, under his power, had an increase in the niunber of 
court-of-claim judges which have the general jurisdictional powers of 
the supreme court Judges. 

Now, by doing that, then they were assigned as supreme court 
judges, and they did exactly what the supreme court judges did. And 
that lielped the logjam on narcotics cases and criminal cases. That's 
what the}' really were involved in. 

So they did by indirection what he couldn't do by direction. And 
I say that we are alluding t«, as Judge Rifkind is saying, is eliminate 
all the referees. Let's do it by indirection: put all new district court 
judges in, and then decide which bankruptcy cases have to go befoie 
them. You reach the same result. 

But what happens is, you lose the impact and the force and the 
knowledge and the experience of all of the bankruptcy judges—maybe 
not all or them—substantially all of them—that conceivably would be 
nominated by the President to go to the Senate to be appointed, and 
we don't think we want to do that. 

So what I say is, we shouldn't do by indirection, by creating all the 
district court judges. "\Miat we are aiming for and committed for, to 
do by direction; that is, to ease the burden, to create a system of bank- 
ruptcy law that's workable, that is eiBcient, and disposes of matters, 
particularly in chapter XI cases. So that time there is of the essence. 
If you do that indirectly, I think you are circumventing the game, 
and I don't think that's the intent of Congress or the act or this 
committee. 

Mr. EDWARDS. Counsel? 
Mr. LEVIN. Thank you, Mr. Chairman. 
Judge Rifkind, if we were to adopt a district court proposal, the 

creation of more district judges and elimination of the referee 
system  

Judge RIFKIND. I haven't proposed it, but I said that it would be a 
lesser evil than the creation of a separate bankruptcy court. 

Mr. LEVIN. If that were to happen, the Supreme Court as far back 
as Mr. Justice Story and as recently as Mr. Justice White, and the 
Congress through all the Bankruptcy Acts, have always emphasized 
that there is a need for speed in bankruptcy cases. I think Mr. Shaw 
emphasized that as well. 

Would you oppose granting some sort of special priority for 
bankruptcy cases, if they wore to be heard by general district judges? 

Judge RrFKiND. I would leave it to the particular circuit to decide 
amongst the judges themselves as to the nature of the problem in the 
particular circuit, which is a power they now have. That would be my 
preference. 

I would suppose that a really more rational system would be to 
increase the number of district judges to meet the requirements of the 
present day, to continue with a limited number of referew to assist 
them. But they should be people who assist and aid the judges, not a 
court of bankruptcy, separate and apart from the rest of the system. 

Mr. LEVIN. Judjre Rifkind. on that point, the Bankruptcy Rules' 
promulgated in 1973 by the Supreme Court under congressional au- 
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thorization state, in rule 102, "The clerk shall refer the case forthwith 
to a referee. Thereafter, all proceedings in tlie case shall be before the 
referee." 

Tlie rules also saj', "Unless notice of appeal is filed, the judgment 
of the referee shall become final." And rule 810 says, "The district 
court shall accept the referee's jfindings in fact, unless they are clearly 
erroneous." 

Judge EEFKIND. That's the same rule that applies to every special 
master. The Federal Rules of Civil Procedure (Rule 53(e) (2)) today 
provide that the findings of a special master shall l)e conclusive unless 
clearly erroneous; the same standard that applies to referees in 
bankruptcy. 

Mr. LEVIN. IS the judgment of the special master final? 
Judge RiTKiND. No; it is not. It is not. 
Mr. LEVIN. They are subject to approval, then? 
Judge RiFKiND. Yes. 
Mr. LEVIN. If we were to go with the district court idea, the general 

district court idea, would you favor limiting referees' powers so they 
would be just like special masters? 

Judge RiFKiND. I would prefer to keep the system as it is today, 
subject to review by the district court on the application of either 
party. In other words, if both parties are acquiescent in the decision 
of the referee, there's no reason why it should bo disturbed and why it 
can't be automatic. And indeed, that's wliat happens. 

If, however, any party feels aggrieved, he goes to the district court, 
which is an intermediate application. If you make this an appellate 
procedure, like you go to the court of appeals with the rules of finality 
and so forth, you would go crazy in bankruptcy. 

Mr. LEVIN. In other cases, general civil cases, the parties go before 
a magistrate only for preliminary matters, or if they consent? 

Judge RiTKiND. That's right. 
Mr. LEVIN. That's not true for bankruptcy cases. There is an auto- 

matic reference. Do you feel that's unfair to the litigants that they 
have to go before a master of a kind, rather than allowing, as all 
other Federal litigants, to proceed before a full judge? 

Judge RiFKiND. I regard the referees as being the arms of the 
judge. And I see nothing wrong with their being subjected to the 
system which now prevails, which is, that if the parties are agreeable 
to his decision, that's the rule of the case. 

If they are discontented, they go to the district judge, who has the 
final authority to make the decision. I see nothing wrong with that. 
It's a perfectly convenient system. 

Mr. LEVIN. Mr. Chauvin, I have a question I'd like to direct to you. 
If the subcommittee were to adopt the ABA proposal, should it 

place a provision in the bill that the transition period will expire by 
its own terms, and if not. is there a danger that the problem will not 
be addressed again for an indefinitelv long period? 

'Sir. CTIAUVIN. There was a considerable amount of discussion by 
the task force that .5 vears wa'in't lonsr enou<rh. Seven would be better. 

The answer is "ye<5". it should expire at the end of 7 years. Because 
I believe that if the legislation creates this, there will be a burden on 
it to get its work done. 
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I see no reason for any further extension. I think in all candor that 
it will take that long to make a final judgment on the status intended. 

We know the problem. We're looking now at the solution. 
Mr. LEVIN. If a sunset provision weren't in the law, would you fear 

that the system might be left intact, and the problem might never 
again be addressed for a substantially long period of time ? 

Mr. CiiATTviN. You mean the creation of an agency to review ? 
Mr. LEVIN. No, in the transition period for the court system, if 

there were no sunset law in the transition provision, would you feel 
that that would aid the ABA's proposal, or would defeat it ? 

Mr. CHAtrnx. I don't undei-stand the question. We want the matter 
studied. And I think that with the sunset provision, it'll get studied. 

The answer is, we're not trying to get rid of it. 
Mr. EDWARDS. During the transition period, where the bankruptcy 

judges are exercising this expanded jurisdiction, do you not see the 
possibility of a constitutional attack on these appointive arms of the 
district judge doing this expanded work? 

Mr. CiiAuviN. I honestly don't Mr. Chairman. I see no problem 
with it. 

;Mr. BuTLEK. Will you yield at this point, Mr. Chairman? 
Following up on the sense of that question, as I view your pro- 

posal, it is: at the end of 7 years; we don't know what we're going 
to do, but we're going to decide in the meanwhile. Would your 
requirements be satisfied if instead we phrased it. "The article Til pro- 
posal would come into effect unless there is a different judgment as 
a result of the proposal of your commission"? 

In other words, I don't just want this thing to drop. 
Mr. CIrAU^^:N•. I understand. 
Our task force had a great deal of problems with making it an article 

III court. We have very strong opinions on that, very strong opinions. 
I don't think, in my own opinion, the task force would say that if 

you said article III now and forever, unless otherwise changed, during 
the 7 years, that it would meet the requirements, because I don't think 
j'ou can decide today whether it should be article III. 

Think about it just a second. To put the matter at ease, I would 
have no problem coming back, if I knew what I could know after the 
rest of the bill had be*n put into effect. I would have no problem, if 
at that time it looked as though they should be article III; maybe 
they will, maj'be they won't. I honestly don't know. 

I have the nervous sensation, the fractionalization of the Federal 
court system, the historic excellence of both the trial and appellate 
bench. I think that if it were to go through, of course our own ABA 
standards against the creation of special courts would possibly be vio- 
lated. However, we alreadv have bankruptcy courts, so we're not 
creatin<T them; they're already in efTect. 

But I think you would find that if it became the law, there would 
be an inordinate amount of pressure for conservation courts and 
ecology- courts in some States. I think j^ou'd find it for antitrust. 
There's already some debate about whether the court system itself is 
big enough to handle the antitrust problem. The IBM case in New 
York has now gone to 2 million exhibits alrendv. and there are matters 
of bankruptcy, securities fraud. The Speedy Trial Act after all, for 
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all practical purposes, created a special division in the court because 
of the way it worked out. 

And I think you'd be openinjr the doors to something that without 
the study which this has required^—the impact which this would make 
on the system—I think, gentlemen, you'd be oj^ening yourselves to 
some problems in the future for you. 

Mr. BUTLER. Well, Ave recognize that, but wiiere are you going to 
leave us at the end of your 7 years? Where are you going to leave us? 

Mr. CHATJVIN. I'll trust the Congress. 
Mr. BTTTLER. We'll be in a hell of a shape. [Laughter.] 
Mr. CHAUVIN. I would ti-ust it. If you can't figure it out in 7 years, 

you can't in 70. And if we've come up with something bad, we've just 
got it, that's all. 

I think, though—it just runs against the grain of what I personally 
think. I imderstand the reasoning behind it. 

Mr. EDWARDS. Your task force did recognize all of the problems 
that Mr. Shaw described. 

Mr. CiiAtrviN. Oh, yes. I don't want to prolong this, but when I 
started as a memter of this task force—you know, all task forces are 
created for something. Two people on there were active practitioners 
in bankruptcy and of two others on there—one of them was a Federal 
judge and the other practiced a lot of Federal cases. Ahd I think today 
this seating is appropriate, where I am sort of in between, because 
I think tliat's why I got to lie chairman of that task force. I was not 
identified either way. And I learned more about bankruptcy than I 
ever really wanted to know, to tell you the truth. I couldn't believe 
some of these horror stories that we heard. I've never been that deeply 
into the practice of bankruptcy cases. 

Wo heard stories that you would not believe. And they were credible 
stories. 

So when we came down to resolving our problems, if you will take a 
look at it, I have no hesitancy to say the report represents all views. 

Mr. EDWARDS. That's also our problem. We've been listening to some 
of these horror stories for 6 years—at least I have. 

Mr. CHATTVIN. Former Senator Cook was on that committee. 
Mr. EDWARDS. Yes; he was; and Senator Burdick and Mr. Wiggins. 

Chuck Wiggins, a member of the JudiciaiT Committee. And we got all 
the horror stories, all the problems, and we recognized the importance 
of what we were trying to do. Yet wo don't get any real help from the 
district judges as to how to resolve the problem, or we get no help, really 
help, from the chief justice. Thev just sav, "Just keep the svstem as 
it is." 

Well, we have been charged by the leadership of the House and the 
Senate with trying to make some sense out of this mess, and it's really 
very difficult. 

I recognize Mr. Klee. 
Mr. VoLKMER. Mr. Chairman, can I make one inquiry? 
Is there anyone here that believes that the district court judges pres- 

ently overall would be capable or not capable of taking cai'c of bank- 
ruptcy cases ? 

Ju^ge RiFKiNT). Not capable ? 
Mr. CHAUVIN. They're perfectly capable. 
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Mr. VoLKMER. Not capable. 
Judge RiFKiND, They're capable. 
Mr. SHAW. I don't think there is any question, if they zeroed in on the 

problem of bankruptcy laws, they would be capable. 
Mr. VoLKirER. In other words, if they decided these issues, primarily, 

instead of referees, we wouldn't have any big problem, because they are 
not familiar with the law and everything. 

Mr. CHAUVIN. They'll get more capable, Mr. Volkmer, you'll find, if 
it becomes their responsibilities or under additional Article III Bank- 
ruptcy Judges. 

You'd be surprised. [Laughter.] 
Mr. EDWARDS. You're sure they wouldn't put it right back at the bot- 

tom of tlic pack and deal with it last ? 
Mr. Ijevine? 
Mr. LEVINE. I would like to enter a slight demurer on that. 
I think that there is a great disinclination on the part of district 

judges to take—have anything to do with bankruptcy, notwithstand- 
ing their capability. Their disinterest is astounding, and is reflected 
by their careful judicial review of the opinions of the bankruptcy 
judges. 

I think from the statistics in the report, they indicate that bank- 
ruptcy constitutes 1 percent of the caseload of the district court judges. 

And yet you know that there are 250,000 bankruptcies by the year. 
That means somebody's doing a lot of work that the district court 
judges aren't. And T think that disinterest will continue. 

Mr. VOLKMER. I'm not addressing myself to the disinterest; I'm ad- 
dressing myself to the capabilities. 

Are the district court judges capable of handling bankruptcy? 
Forget the number. What I'm talking about is quality. 
Mr. LEVINE. If you dismiss the issue of jurisdiction—bex-ause the 

jurisdictional issues are the most arcane and the most difficult in the 
bankruptcy litigation—if that is resolved, then there wouldn't be. 

Mr. SHAW. I miglit add that there are two very interesting matters 
that came up—and I'll jnst take a minute—to show the disinterest not 
onh' in the district court but in the circuit court. 

Tliero was a heavy docket and a heavy calendar for the day that we 
had to argue one matter on the court of appeals, and I think of all the 
cases, the bankruptc}' cases, absolutely, they just took it su i-esponde 
and put it away for about a month, and we just adjourned for the 
month—U.S. Supreme Court. 

Now, I make reference, Mr. Chairman, in my testimony in a major 
matter. The first thing that I think I learned in law school in consti- 
tutional law is that certiorari—you will have a verv good chance of 
it being granted in the Supreme Court if there is divergence on two 
separate court of appeals on the exact point of law. 

We had that in tlie second and in the first circuit on a question of 
brankruptcy. 

Would there be an administrative claim or an unsecured claim of 
severance pav in the event it is disposed of in bankruptcy? 

Two circuits on the same question came up with the same way. We 
went to the U.S. Supreme Court. Cert was denied. We only had three 
justices granting cert. We needed one more. We didn't get it. 
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It seems to pose a distinterest even though there is a question which 
should have gone before the U.S. Supreme Court. It was not as inter- 
esting as it should have been to them to grant cert, which in my view 
must have and should liave been granted. 

Mr. VoLKMER. May I pursue this a little further. 
\Vhat jurisdictional problems would we have—I know there are 

some—but would they be insurmountable if the district judges right 
now—let's say some are in one district—would start hearing the bank- 
ruptcy cases t 

Judge RiFKiXD. None wlmtever. No question about the power of the 
district courts to hear bankniptcy cases. 

Mr. VoLKjrEK. That's my point. If only wc could find more. If only 
we wait your 7 years. I've got a pilot project that could go on and we 
could find out how terrible all this is and everything. 

Judge RiFKixD. Mr. Volkmer, when I was m district court I had 
2 days a week of nothing but bankruptcy, because it was during the de- 
pression. Everj' week, 2 days a week, we heard bankruptcy in the dis- 
trict court. 

Mr. EowAims. How about you going back on ? 
Mr. VOLKMER. It didn't hurt you a bit, did it? But it didn't hurt 

anything. It isn't demeaning, is it ? 
judge RiTTCiND. Not in the slightest. 
And I said before that some of the referees in bankruptcy I prac- 

ticed before were distinguished men, and they commanded enormous 
respect, and they were treated with all the dignity that the office of 
referee commands, and it commanded an enormous respect. 

Mr. EDWARDS. Mr. Klee. 
Mr. KLEE. Thank you, Mr. Chairman. 
Judsre Rifkind, I would like to follow up on that question. 
Earlier you stated that it was not necessary for bankruptcy referees 

to have the same high stature as district judges; but under this bill, 
once the administrative functions are taken away from the bankruptcy 
judges and all the bankruptcy judges will be doing is resolving dis- 
putes, what will distinguish the work of those bankruptcy judges 
from the work of the district judges ? 

Judge RIFKIND. They will be, in a sense, indistinguishable. 
Mr. KLEE. SO the stature then of the bankruptcy judges should be 

the same as the stature of the district judges ? 
Judge RIFKIND. The work of magistrates is indistinguishable from 

the work of judges when they act in the area in which magistrates act 
in. But neverthele.ss, magistrates do not have quite the stature that 
judges do. That's part of the system. 

Mr. KLEE. Then let's talk about the division of labor. 
Wliat distinguishes the resolution of a dispute in a bankruptcy case 

from the resolution of a dispute in an antitrust case or a civil rights 
case or all of the cases that are adjudicated by district judges? 

Judge RIFKIND. It is not distinguishable. 
Mr. KLEE. Then why should it not be adjudicated by a district judge? 
Judge RIFKIND. I have no objection to its being handled bv a dis- 

trict judge, but I object to it being handled by a bankruptcy judge who 
is not a district judge. All I'm saying is, let's have a unitary system. 
Let's not have judges who are parochial and provincial and only dedi- 
cated to one branch of the law. 
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Mr. KLEE. I think that's a feasible system, but then we have to get 
to the issue that Mr. Shaw raised. He mentioned that in bankruptcy 
cases, time is of the essence. If you wait around in bankruptcy cases, 
the res dissipates. Ev^erybody loses money. 

Would you be willing to have a system that gave bankruptcy top 
priority in the district courts over criminal cases ? 

Judge Kn'KiND. Does the Congress want bankruptcy to have top 
priority ? If the answer is yes, that's what we'll have. 

I doubt that bankruptcy is entitled to top priority. 
But let me give you another example. 
Injunctions are more urgent than bankruptcy cases. District judges 

handle injimctions every day of the week, every hour of the day, 
Saturdays and Sundays included. I have not heard any complaint that 
they are not giv ing them prompt attention. 

Mr. KLEE. So you feel that if bankruptcy is not given top priority 
in the Federal district court system and the res is going to dissipate, 
then perhaps district judges should not adjudicate bankruptcy cases be- 
cause they cannot process the cases quickly enough ? 

Judge RiFKiND. I don't say anything of the kind. I say, if the Con- 
gress wants bankruptcy cases to receive priority as sigainst all other 
litigations which are demanding attention, then the Congress should 
say so, and the courts will obey the command. There isn't any doubt 
about it. I would express some doubt as to whether bankruptcy cases 
are entitled to topmost priority. 

Mr. KLEE. In light of your vast experience as a judge with bank- 
ruptcy matters, what do you say to Mr. Shaw who says that unless 
we cet into court right away, the case is dead and we have to liquidate. 

Judge RiFKiND. I had never had a situation in the district court 
when I was there when a bankruptcj' petition didn't get prompt 
and immediate attention, even before we had the automatic reference 
to the referees. 

INIr. LE\^N. Judge Rifkind, if I may ask a question about assigning 
it to the district judges. 

As the chart indicates, we are going to take a big jump in district 
judgesliips next year if the omnibus judgeship becomes law. Now, 
that's from 400 to about 500. 

We might need another 150 or so to handle the bankruptcy cases. 
That would be an increase over the next few years of 400 to 6,500. 
Do you feel that that would cause the same problems ? 
You've supported this system as a viable alternative but not the 

system where those 150 extra judges would have a different title 
because it would reduce the prestige of the district courts. Would that 
same problem happen if they were called district judges ? 

Judge RmciND. Look, if you increase the number of judges precipi- 
tously, it will have a diluent effect. There is no question about it. 

But it's a question of degree. 
If you double it and triple it within a very short space of time, then 

you're going to be in trouble. 
It's as if tomorrow we were going to increase the membership of 

the House of Representatives to 1,500. I think you would agree that 
there might be some diminution of distinction and status in that event. 

You'd have to build another courthouse, and that's exactly what's 
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going to happen. You have to have anothei* courthouse in every dis- 
trict of the Unit«d States if you adopt this program. 

Mr. LE\aN. The American Bar Association standards relating to 
court organization call for a "unified trial court," as you proposed. 

They go on to say: "the trial court should have jurisdiction of all 
cases and proceedings. It should have specialized procedures and divi- 
sions to accommodate the various types of criminal and civil matters 
within its jurisdiction." 

Judge RiFKiND. Of course, but the judges circulate through those 
di\'isions. That's the whole point. Of course, you have specialized 
divisions, but the judges circulate through them. They take a term, 
sit one term in civil cases; another in criminal cases. Now we have the 
imified centralized calendar, so each judge decides for himself. But 
when I was there we used to sit for 1 month in equity, 1 month in per- 
sonal injury, 1 month in criminal, and so on. We took turns. 

Mr. liviN. Mr. Chauvin, would you comment on that ABA stand- 
ard, please. 

Mr. CuAtmN. I think, overriding that is the matter of efficiency. 
The background of that is this: 
One can have subject courts without having subject judges. 
By that it's meant that you have a system—this is in State courts, 

for instance—where if you need to have criminal court in the same 
place each day because that's where all the prisoners are taken and 
the holdover is there, you probably need to have common pleas cases 
or jury cases in certain courtrooms because that's where the jury boxes 
are. You need to have juvenile matters where they can comply with 
the statute. 

So what that means is that the handing of all matters running 
through a trial bench should be adequate, and should be identifiable, 
and that there shouldn't be a preference for one court here, one court 
there, because you see you run the risk of poor management and selec- 
tive backlogs. I think maybe this is something that came up in our dis- 
cussion that's been overlooked—if article III judges are article III 
bankruptcy judges, that in a way is a limiting of the distinction of 
being a district court j udge. 

I had that come up when I served on the board of directors of the . 
Legal Aid Society in Louisville. A lady came into my office one day 
and said. "I came in to talk to you about this matter." 

I said, "You know, we have neighborhood legal aid offices." 
She said, "Yes; that's why I came to you. I went there; this is what 

he told me; I agreed with it, but I want to talk to a real lawyer." 
I said, "What is a real lawyer?" 
She said, "Well, you've got carpets on the floor, lamps hanging on 

the wall, books that's a real lawyer." 
And I think we run into that because we have these district judges 

who are bankruptcy judges that say, "Well, are you a real judge," 
and they say, "No; I'm a bankruptcy judge." 

"What's the difference between you and this other judge?" 
I think we're creating a problem. 
So I think my answer to you is that the standard which you read 

accurately reflects the thinking of the American Bar Association, that 

^ 
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there should be a uniform, integrated, unified court system giving 
full consideration to all matters, not giving consideration only to cer- 
tain matters. 

Mr. LEVIN. When a litigant goes before a referee, does he ask the 
referee, "Are yon a real judge?" 

Mr. CHAUVI'N. In some of the horror stories that we've had they 
could legitimately doubt whether he was. 

Mr. LKVIN. IS that an imiwrtant goal of this legislation, in your 
view, to make thcin look like real judges ? 

Mr. CiiAtrviN. I would say that all judges should be part of the sys- 
tem ; yes. 

I think yoTi'll find on some of this what you call cross-sitting in 
bankruptcy. If you liave a person who is an eminently qualified person, 
an article til judge appointed by the President—there still is a limit- 
ing factor if that person sits only in a criminal case. 

Call them all the same, but make that decision when you decide 
how much they have to do. 

Mr. EDWARDS. Mr. Klee. 
Mr. KLEE. Thank you, Mr. Chairman. 
Following up on that, Mr. Chauvin, the ABA Board of Gover- 

nors' Resolution recommends thi-ee alternatives: A division of the dis- 
trict court, vesting jurisdiction in the district courts, or having sepa- 
rate bankruptcy courts. 

Do anv of these contemplate a referee or adjunct system such as we 
have today ? 

Mr. CHAUVIN. Not really; no. 
Mr. Ki.EE. Do you think it's consistent with principle 1.10, which 

Mr. Levin was reading from, which recommends the reference cases 
to assistant judges or magistrates of cases in the nature of preliminary 
hearings, noncriminal traffic cases, small claims to refer bankruptcy 
cas&s in a similar fashion; do you feel that the resolution of bank- 
ruptcy disputes is in that cla,ss ? 

Mr. CHAUVIN. No. I think that the resolution of bankruptcy dis- 
putes is in a class that this legislation will cure because so many thinks 
are going to be administrative, and goodness knows, that would be a 
{>lus for any legislation, to take it out of the court system. I think a 
ot of these matters can be handled administratively. 

And the thrust of the Grovemors' Resolution is that it's consistent 
with the standards which you read. 

Mr. KLEE. Then do you think, to follow up on one of Mr. Butler's 
questions, if the bill contained a provision, at the end of the transition, 
vesting the jurisdiction in the district court without the possibility of 
reference to a r«iferee or special master, that would be acceptable to 
your task force? 

Mr. CHAUVIN. I think that would be awfully restrictive. It would 
be the only thing in the federal system that couldn't be referred to a 
special master or a referee. Anything else can be. 

Mr. KLEE. I think we are talking about permanent referees. 
Certainly in a specialized matter reference would be permissible; 

I am tnlking about reference by rule of the whole proceeding. 
Mr. OiiAuviN. I think the need for that would be obviated if that 

were to become the case. 
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Mr. KLEE. Did your task force make a recommendation to the Board 
of Governors on the issue of the article III court ? 

Mr. (>HATJViN. Did we make  
Mr. KLEE. Did the task force in its recommendation to the Board of 

Governors contain anything in its resolution concerning article III 
bankruptcy courts? 

Mr. CHAUVIN. Only that the matter be looked at at the end of 7 
years. 

Mr. KLEE. I see. 
Mr. CHAUTIN. We could not in good conscience make any recom- 

mendation until we knew how much of this matter is administrative 
and how much of it is going to remain in an adversary position. 

I tliink you make thai decision at the end of 7 years. 
But I think if you don't have a sunset provision in there, I think 

we'll go on all the rest of our natural lives. I think we've got to get it 
cut off somewhere. 

Mr. KLEE. Mr. Chauvin, does the recent creation of the Tax Court, 
and the granting of full constitutional status to the court of claims, 
the court of customs and patent appeals, and the customs court indi- 
cate that the trend is toward rather than away from specialized courts? 

Mr. CHAimisr. Yes, sir, it does. 
Mr. KLEE. Judge Rifkind, in your prepared statement you state that 

review by the district court of a trickle of bankruptcy cases is a suffi- 
cient supervision by the district courts 6f the bankruptcy referees. 

Would that kind of supervision also be satisfied by an independent 
bankruptcy court with review of a trickle of cases by the generalist 
courts of appeals ? 

Judge EiFKiND. Well, first of all, you have created a separated court. 
To me, that is a digression, incompatible with my conception of the 
American judicial system. 

But whereas review bj^ the court of appeals is an elaborate proce- 
dure, review by the district judge as occurs today is quite simple—no 
printed papers, no printed records, very short notice, both on inter- 
locutory orders and on final orders. Whereas the court of appeals gen- 
erally is govex'ned by program of finality. You've got to come there at 
the end of the case. 

It would be utterly impractical in that situation. 
Mr. KLEE. Judge Rifkind, do you think it's appropriate for a district 

court judge or a trial court judge of general jurisdiction to be hearing 
appeals of any kind ? 

Judge RmciND. If the Congress confers that power upon them, why 
not ? District judges sit in the court of appeals very frequently by des- 
ignation of the chief judge of the circuit. 

Mr. KLEE. But when they are sitting in tlieir capacity as a trial 
court, do you feel it is appropriate for them to hear appeals in that 
forum? 

Judge RrFKiND. Why not; if the Congress says so, why not? 
The grant of authority is not self-derived; it's by the grant of the 

Legislature of the United States. 
Mr. KLEE. Thank you, ^Ir. Chairman. 
Mr. EDWARDS. Any further questions ? 
Mr. BUTLER. Yes; if I may, one question. 

20-266—78 5 
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Mr. Chauvin, I have a reference to a sentence in your statement— 
"We do not support any restrictions on the enlarged jurisdiction it- 
self, such as having to prove detriment before a matter could be 
brought before the bankruptcy court." 

That, of course, has reference to the amendment which passed our 
body, and I think that's a very sound judgment on your part, and I 
would like to know if the rest of the panel agrex^ that jurisdiction by 
detriment is an inappropriate way to expand the jurisdiction of 
bankruptcy couiis. 

If you want to plead ignorance, that's all right. 
Mr. SiiAW. I'm trying to ferret out the meanings of that. 
Mr. BUTLER. The Danielson proposal, the amendment which was 

passed before, included with it a provision that the adjunct ssystem 
would remain; jurisdiction of district courts would be expanded to 
those cases in which detriment could be proven; pervasive jurisdiction 
would be limited by ability to prove a detriment before you could get it. 

Ml'. SHAW. Disagree with it completely. 
I'm taking the position that the American Bar Association has. 
Judge KiFKiND. If I were an English barrister, I would say that I 

have not been instructed on the subject. I would express some doubts 
on it. 

Mr. VoLKMER. I don't think you'd be in favor of that, either. 
Mr. BtTTLER. I can't find anybody really who favors it, and that's 

why I'm pleased with this report, because it represented to us in part 
that this ]urisdictional proposal had collateral American Bar support. 

Mr. EDWARDS. The subcommittee thanks the witnesses for most in- 
teresting and helpful testimony. 

The subcommittee will meet again tomorrow morning at 9:30 in this 
same room. 

We really thank you all very much. 
[Wliereupon, at 4:45 p.m., the subcommittee adjourned, to reconvene 

at 9:30 a.m., Tuesday, December 13,1977.] 
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TUESDAY, DECEMBEH 13, 1977 

U.S. HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS 

OF THE COMMITTEE ON THE JUDICIART, 

Washington, D.C. 
The hearing was reconvened at 9:30 a.m., in room 2226, Raybum 

House Office Building; Hon. Don Edwards [chairman of tlie sub- 
committee] presiding. 

Present: Representatives Edwards, Drinan, Volkmer, Butler, and 
McClory. 

Also present: Richard B. Levin, assistant counsel; and Kenneth N. 
Klee, consultant. 

Mr. EDWARDS. The subcommittee will come to order. We're continu- 
ing here today on H.R. 8200, the bankruptcy bill that we've been en- 
gaged in for many montlis—and some oi us, for a number of years. 

We have three distinguished witnesses, and the witnesses have 
consented to present their testimony, and then to sit at a panel for our 
questions. And we hope that the witnesses will ask us questions, too, 
because we have some very sticky problems that we would like to re- 
solve in here. 

But we're just delighted to have all of the witnesses here. Without 
further ado, we will proceed. 

Our first witness today is the Honorable Shirley M. Hufstedler, a 
Judge in the Ninth Circuit Court of Appeals from my home State 
of California, a most distinguished jurist. 

Judge Hufstedler, we welcome you. You may proceed with your 
testimony. 

[The prepared statement of Judge Shirley M. Hufstedler follows:] 

STATEMENT OF HON. SHIBLET M. HUFSTEDLER, IJ.S. COUBT OF APPEALS FOB THE 
NINTH CIBCUIT 

Mr. Chairman and members of the Stibcommittee on CiTil and Constitutional 
Rights of the House Committee on the Judiciary, my name is Shirley M. Huf- 
stedler. I am a Judge of the United States Court of Appeals for the Ninth 
Circuit. I am appearing before your Subcommittee in response to your Idnd 
invitation to ofter my views upon two issues arising from H.R. 8200, reorganizing 
the bankruptcy courts. First, I offer a proposed alternative structural design 
for the bankruptcy courts, and, second, I propose an alternative to the appoint- 
ment of United States Trustees. 

Accordingly, the first part of my statement is addressed entirely to the struc- 
tural design of the bankruptcy courts, and second is a brief description of my 
suggestion for the means of appointing United States Trustees. 

I.   BANKBUPTCT   COUBT   SYSTEM 
'. Iniroi.uction 

*i an effort to create a new bankruptcy court which provides the benefits 
^. ..i the proponents of Article III bankruptcy courts sought, while at the same 

(63)  --' 
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time avoiding the serious costs that the original H. R. 8200 design entailed, I 
propose a two-Oered banlsruptcy system that uses both Article I and Article III 
courts. The system is indeiJendent and at the same time integrated into the 
existing federal structure. Although the overall design is novel, each segment is 
drawn from older models. 

The liase of tlie structure is formed by the Article I bankruptcy courts, the 
judges of which serve In two different capacities, by reason of the bifurcated 
jurisdiction of those courts. The upper tier is composed of Article III courts, the 
judges of which also serve in two different capacities, trial and appellate, like- 
wise based on the twin jurisdictional functions of those courts. 

The organizational chart on the opposite page Is a diagram of the system 
showing its functions and relationship to other courts in the federal hierarchy. 

BANKRUPTCY   COURTS     ORGANIZATIONAL    STRUCTURE 
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B. Arlttle I Tier 
The Article I bankruptcy courts are the foundation of the system. (The Tax 

Court box on the organizational chart is Inserted to show that the first level of 
the systein is on a judicial hierarchical level with the Tax Court.) All of the 
jurisdiction conferred on H.R. 8200's Article III courts in this design is granted 
to the Article I courts, witli two exceptions; contempt and injunctive powers. 
Wltli respect to the latter, jurisdiction is conferred solely on the Article III 
tier, but the Article I judges can conduct both contempt and injunction proceed- 
injjs, acting as masters for the Article III judges.' 

The puriJose of retaining sole jurisdiction in Artcle III judges to issue con- 
tempt orders and to issue injunctions is to avoid the more serious constitutional 
olyectious. to using Article I judges in the bankruptcy courts having the ex- 
panded jurisdiction contemplated by H.R. 8200.' 

There arc two different bridges between the Article I bankruptcy courts and 
the Aritcle III bankruptcy courts: (1) the "reference" line which relates to the 
use of the Article I judges as masters for the Article III judges in conieuipts 
and injunctions, and (2) direct appeal as of right from the Article 1 to the 
Article III bankruptcy courts in respect of all other appealable orders and judg- 
ments of the Article I court. (The same duality is preserved in the access lines 
from the Article 111 bankruptcy courts to the Courts of Appeals, later de-scribed.) 

Tims, the base of tlie system would be composed of some 94 to 200 Article I 
judges, together with their administrative personnel, supporting staff, and the 
clerks' ollices serving the independent Article I courts. 
C. Article III Vankruptcy courts 

Tlie second tier is the Article HI court. (The detached box, "U.S. District 
Courts" is added to show that these Article III judges are on a hierarchial level 
with the existing federal district judges, and the lack of connecting lines 
illustrates the independence of the bankruptcy courts from those federal district 
courts.) 

The dotted vertical line indicates the division between the two jurisdictional 
functions of the Article III judges: (1) as appellate judges sitting in panels of 
three hearing api)eals as a matter of right from the Article I bankruptcy 
courts,' and (2) as single judges exercising original jurisdiction in- cases involv- 
ing contempt and injunctive powers. 

Article HI bankruptcy courts should sit in regions, the boundaries of which 
should encompass one or more United States Circuits, depending on considera- 
tions of geography and caseload. I propose six such regions, and, pending a 
sophisticated study, I hypothesize 30 Article III bankruptcy Judges, arranged 
as follows: 

y umber 
of juilget 

Region 1, 1st and 2d circuits  4 
Kegion 2, 2d and 4th circuits  8 
Region 3, 5tli circuit (as now composed)  6 
Region 4, 6th and 7th circuits  6 
Region 5, 8th and 10th circuits  4 
Region 6, 9th circuit  7 
D. Courts of Appeals 

Access to the courts of appeals is provided by two different routes, reflecting 
the dual functions of the Article HI bankruptcy courts: 

' For this limited purposp. the relationship bettreeii the Article I and Article III Judges 
reBpmbles that between federal district judges and special masters and between rtlstrlct 
lodges and magistrates exercising the expanded authority given to them under peqdlng 
legislation. 

• I have serious doubts about the expnnslvencss of the jurisdictional grant to the bunk- 
rnptcy courts as contemplated by H.R. S200, no matter how those courts are KtrMctiire<l. 
especially In respect of jurisdiction removed from the state courts and plunged Into the 
federal system. The removal disturbs sensitive fe<leral-8tate relationships, unnecessarily 
overloads the federal Judicial system, and generates constltnllonal concerns. Moreover. 
Bome of this Jurisdictional largesse, such as that concerned with state title questions, may 
require absorption of much more Article III Judge-tlrae than can be Justified. Moreover, I do 
Dot believe that every kind of civil case that can be tried In the federal district court should 
automatically wind up In the bankruptcy courts simply because It Is related to a bank- 
ruptcy case. 

«The use of multiple district Judges resembles the familiar 3-Judge district courts (minus 
a circuit Judge). 
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(1) Appeal as of right from appealable judgments and orders in contempt and 
Injunction cases. (Tliis route is identical to the existing system of appeals from 
federal district courts to the courts of appeals because the function of the Article 
III bankruptcy judge in these cases Is the same as that of existing federal 
district judges.) 

(2) Discretionary appeal by way of a petition for hearing in the courts of 
appeals. The form of review is in the nature of certiorari. With one appeal as a 
matter of right, further appellate review should be in the discretion of the courts 
of appeals.* 
B. Supreme Court 

Access to the Supreme Cout in bankruptcy cases is undisturbed. As is true 
today, petitions to the Supreme Court for certiorari to the courts of appeals will 
He from any final order or judgment of the courts of appeals within the Supreme 
Court's appellate jurisdiction. 

The proposed Article I-Article III structure should nevertheless reduce the cer- 
tiorari burdens of the Supreme Court in bankruptcy cases because the two-level 
appellate reviews availal>le in all bankruptcy matters, other than contempts and 
Injunctions, should satisfy all but the most fanatically disappointed litigants that 
the issues have been fully and fairly resolved. The degree of litigant satisfac- 
tion will surely be enhanced by reason of the expertise in bankruptcy cases de- 
veloped in Article I and Article III bankruptcy courts and the available review 
by the generalist courts of appeals. 
F. Comparative Advantage* 

The proposed design eliminates the bad features of the district court-adjunct 
model and the initial Article III court model of H.R. 8200, while preserving the 
primary benefits which the draftsmen of both sought to achieve. 

This two-tiered bankruptcy court is entirely Independent of the district court, 
thus fulfilling the oft-repeated purposes of relieving the overtaxed federal dis- 
trict courts of bankruptcy jurisdiction to which they were not always hospitable 
and of providing flrst-clas.s justice to the legions of consumer and business bank- 
rupts. Tlie proi)osal avoids the intolerable systemic costs of an unprecedented 
expansion of Article III courts with its concomitant adverse impacts on federal 
district courts and, even worse, on the beleaguered courts of appeals. The proposal 
perniUs a significant amount of elasticity to expand or to contract both tiers 
of the bankruptcy court over a reasonable period of time. Moreover, it has the 
added attractions, which none of the other designs embodies, of decreasing the 
appellate burdens of the courts of appeals and potentially diminishing some of 
the Supreme Court's load while not destroying access to any courts of the 
federal appellate system. 

11.   UNITED   STATES   TRUSTEES 

I do not addre.ss the merits of the provisions of H.R. S200 creating United 
States Trustees Iiecause my views on this subject are too immature to deserve 
your attention. I aasume for this discussion that Unite<l States Trustees will be 
created and that the only issue is the mechanism for selecting the trustees. 

For reasons that others have expresse<l and that I share, the appointment of 
Tnited States Trustees should re.side in the judicial branch. I reject the proposal 
that the appointing authority should I)e delegated to the courts of appeals, acting 
through the judicial councils of each Circuit or otherwise, for two reasons: 
(1) the courts of appeals are not tied closely enough to the work of the bank- 
ruptcy courts and are not suiilciently familiar with the performance of potential 
trustees within each district to exerci.se informed judgment; and (2) the courts 
of appeals are hard pressed to perform the tasks that they are already assigned, 
without adding any more. 

My suggestion Is that the power of appointment be delegated to the United 
States Judicial Conference, with express authority to the Conference to sub- 
delegate the appointing authority to such district courts as the Conference shall 
select upon such terms as the Conference shall prescribe. 

* No Jurlsdlctlonal aulhhilne Is engendered when a case Involves iRtiuea appealable as of 
rlctit and nrppftlnMe within thp discretion of the courts of appeals. The discretionary ele- 
ments can be slmplv treated as If they were pendent claims and the appeal can combine both 
the .Tppcal as of right and a petition for hearing of the pendent Issues. 
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This resolution is a happy one If Congress were to adopt some version of the 
proposed Article I-Article HI bankruptcy court structure because the district 
courts would be removed from any Involvement with bankruptcy and thus selec- 
tion of the trustees by tliese courts would not give the slightest appearance of 
conflict of interest or inappropriate connection with the appointees. Although the 
district courts have heavy workloads, the burdens of appointment can be spread 
among more judges than those available on the circuit courts and the district 
judges have greater opportunity than the circuit judges to observe the qualifica- 
tions of potential trustee candidates. 

TESTIMONY OF HON. SHIELEY M. HTTFSTEDLER, NINTH CIECUIT 
COUET OF APPEALS 

Judge HursTEDLER. Thank you very much, Mr. Chairman. 
Of course, as the chairman and the members of the subcommittee are 

aware, I speak only for myself, and not as a representative of my court 
or for any other institution with which I am associated. 

I'm pleased to be able to respond to the request by the chairman to 
present my views on an appropriate structure for the bankruptcy court, 
and to respond to the question concerning the appointment of tne U.S. 
trustees. 

From my prepared testimony, you will see an organizational chart 
wliich may, I thmk, be of some degree of help in this. 

On the right, you will see the U.S. district courts and the Tax Court, 
to which the bankruptcy structure is in no way bound; but, rather to 
indicate what the level of judicial hierarchy is in the structure which I 
propose. 

The base of the structure is going to be occupied, on this plan, by the 
bankruptcy judges, or "referees," as they are sometimes known, of the 
number of 94 to somewhere in the area of 200, depending on the number 
actually needed. 

I propose them to be article I judges, on a level with the Tax Court. 
And to nave as the article III level above it, a bifurcated jurisdiction. 
So tliat the Article I judges hear all bankruptcy matters as article I 
judges, except the contempt power, and the injunction power, by which 
I refer primarily to—if not solely to—the power of a court to enjoin 
anotlier court, the most sensitive area to be delegated to a nonjudi- 
ciarv-article court. 

Tiierefore, with respect to those matters, the article I judges sit as 
masters, not as article I judges. 

The article III bankruptcy court—and I will go into more detail 
about that later, if you wish—serves two functions. Those article III 
judges sit in panels of three hearing appeals as a right in bankruptcy 
matters from the article I courts. They also sit as district judges in the 
banki-uptcy "in contempt and injunction" matters. 

All appeals, as of right, are concluded with the article III court, 
except in those two areas of jurisdiction. And in those two, the appeal 
as or right goes to the U.S. courts of appeal, just as it does today from 
tlip district courts. 

On the otlier hand, appeals after determination of appeals as of 
right by the article III court, goes to the U.S. courts of appeals only by 
way of a petition for hearing. I describe that as being in the nature of 
certiorari, because I don't wish to call it certiorari for the reason 
that certiorari brings with it its own freight. Rather, I prefer to call 
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that a petition for hearing to indicate that there is discretionary re- 
view only from all appeals other than contempt and injunctions, from 
the article III bankruptcy court to the U.S. courts of appeal. 

Now, why this particular design? I have some strong reasons for it. 
In the first place, it gives the man^iower where it is needed, in the article 
I couits, without distorting the judicial hierarchy piesently existing. 

Second, it does create, as the 8200 sponsors wanted to have created, 
a bankruptcy court which is entirely independent of the district court. 

Third, the insertion of the article III layer permits relief to the U.S. 
coui'ts of appeals—which, as I've alre;idy indicated, are the most seri- 
ously overbuidened courts in the Nation—at least, tliey're tied for iirst 
place. And, therefore, we must find a moans to provide relief. 

At the same time, in my view, we should not have bankruptc}- courts 
wholly self-contained, so that there is no review by a generalist court. 
And we cannot have generalist review confined to the V.S. Supreme 
Court, because the Supreme Court itself cannot handle any more busi- 
ness. 

While I STiggested specifically and hypothetically that the article III 
court miglit have 30 judges, that number may be a 6it high. But we can- 
not tell exactly how many will be needed until the decision is made 
about the extent of jurisdiction to be conv^eyed to the bankruptcy court. 

In short, one can only find some guidance, statistically, from the 
existing bankruptcy figures; l)ecause everybody's proposal changes the 
jurisdiction in bankruptcy. All I can do now is to suggest that the 
proportion of judges from tlie existing figures in bankiuptcy is sub- 
stantially right, even though the numbei-s may not be. 

Of course, there are some restraints upon this, in the sense that we 
cannot have for any region—and j'ou will note that I have put to- 
gether circuits into "regions," tecause it would be manifestly foolish, 
for instance, to have a full panel of judges serving only the first cir- 
cuit, or only the District of Columbia Circiiit. each of which has rela- 
tively few bankruptcy cases. One constraint is that vou cannot have 
less than three judges, because you cannot put toget'her an appellate 
panel with less than three; nor, when we're talking about the third 
and fourth regions, putting together two circuits-—the fifth circuit 
potentially to be split has to have six, because if it's split, it needs 
three for each new region. 

Taking into account not only the geogrraphy, but also the volume of 
bankruptcy work which is generated withm those circuits, the ninth 
circuit, as usual, wins the sweepstakes in terms of having more bank- 
ruptcy than anybody else in the country—both business bankruptcy 
and, as Mr. Edwards knows very well indeed, consumer bankruptcies 
as well. 

Therefore, while I do not attempt to verify the number, I do suggest 
that tlie concept is an appropriate one. And the proportion of judges 
among the regions is certainly within the area of statistical probability. 

I will be glad, of course, to respond to any question about this par- 
ticular design that the members of the committee may have. I point out 
that it does appear to be a compromise, and in some sense it is, because 
it gives both article III courts and article I courts—it creates an inde- 
pendent court—but a court that is also integrated within the Federal 
judicial system. But it is a compromise which is not a sellout. It is a 
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compromise, not with virtue, but a compromise functionally, because 
each portion of this design has its own purpose, as I'm sure the mem- 
bers of the committee appreciate. 

I will not. at this time, turn to the matter of the U.S. trustees, unless 
the members of the committee wish to hear me on that topic. I limited 
my discussion to the question I thought that I was supposed to respond 
to, which was not the validity of the concept of the U.S. trustees, but 
rather the methodology which was appropriate for appointing the 
trustees—assuming, for this purpose, that the U.S. trustees would be 
appointed. 

I will simply conclude, at this time, with the statement that: For 
the reasons I mentioned in my prepared statement, it is my view that 
the U.S. trustees should be appointed by the U.S. Judicial Conference, 
who would subdelegate that power to tnose U.S. district courts which 
the U.S. Judicial Conference would designate. 

Thank you, Mr. Chairman. 
Mr. EDW.\RDS. Thank you very much. Judge. And thank you for 

your very innovative and thoughtful testimony, and interesting 
suggestions. 

Without obiection, your full statement will be made a part of the 
record, as will all of the full statements be made part of the record. 

We will mo\o, now, to the next witness. One of the bonuses—per- 
haps the greatest bonus—of being a member of the President's Com- 
mission on Reform of the Bankruptcy Laws was getting to know the 
chairman, Harold Marsh, of Los Angeles, who is not only a most dis- 
tinguished lawyer, but a former professor, and certainly one of the 
country'"s most outstanding authorities on bankruptcy law. 

Harold, we welcome you, and you may proceed. 
[The prepared statement of Harold Marsh, Jr., Esq., follows:] 

NOSSAMAN,   KRCEGEB &   MARSH, 
Los Angeles, Calif., November 25, 1977. 

Re H.R. 8200. 
Hon. DON EDWARDS, 
Chainnnn, Huhcommittee on Civil and Con^ttitutional  Rights,  Commitire on 

the .Ituiiciary, House of Representatives, Washington, B.C. 
DEAR JIR. CHAIRMAN: I nppreciate yonr Invitation to submit comments con- 

cerning the nbove mentioned Bill to enact a new bankruptcy law. I was the 
Chairman of the Commission on the Bankruptcy Law.s of the Ignited St'ites 
creatprt by Contrress in 1970, which was composed of two Senators, two Con- 
pressmen, two Federal District Judges and three other ix>rsons appointed b.v 
the President. The Commission rendered its Report to Congress, the Chief 
.liistice and the President in July, 1973. and reform of the bankruptcy law, as 
yon know, has been the subject of ongoing consideration by committees of the 
Senate nnd flic House since that time. 

I believe thiit it Is accurate to say that the Commission on the Bankruptcy 
Laws believed that there were three fundamental principles which should be 
observed in any revision of the bankruptcy laws: (1) That the Bankruptcy 
Court sliould he restructured as a separate nnd independent court to increase its 
status and prestige: (2) that the jurisdiction of the Bankruptcy Court should 
lie enlarged to include litigation relating to the estate between the trustee and 
third parties which is now required to be tried in a plenary action in other 
court;-!, with all of the calendar and other delays associated with .such litigation : 
but that both of these things should be done onln if (.3) the present comhiuntion 
of judicial and administrative functions In a single Bankmptcy Judge i.s elimi- 
nated, and the judge deciding conte.sted matters is confined essentially to that 
function so that the appearance of the prejudice (and without question the 
actuality of prejudice In some cases) is eliminated. 
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All three of these objectives were attempted to be achieved In the two bills 
which were Introduced In snccessive Congresses since 1973 (the bill drafted by 
the Bankruptcy Commission and that drafted by the National Conference of 
Bankruptcy Judges), although there was disagreement in the two bills over 
precisely what functions should be retained by the Bankruptcy Judges and the 
organization or institution to which those functions removed from the purview 
of the Bankruptcy Judge should be assigned. 

H.R. 8200 differs in major respects from the approach taken by both of the 
prior bills with respect to these matters. I will discuss these differences with 
relation to each of the principles which have been set forth above. Since the 
third principle raises the most serious questions regarding H.R. 8200, it will be 
taken up first. 

(3) The most serious criticism that has been levied against the existing system 
of bankruptcy administration over the years has been that the present system 
involves an inherent conflict of interests and the serious possibility of prejudice 
on the part of the official adjudicating controversies between the trustee (or 
debtor where no trustee is appointed) and third parties, and in any event the 
appearance of prejudice. The reasons for this criticism were twofold. In the 
first place, the judpe (formerly called referee) frequently appointed the trustee 
whose controversies with third parties he subsequently adjudicated. 

Second, the Intimate involvement of the Judge in the day-to-day administra- 
tion of the estate, and particularly the conduct of a business where a chapter 
proceeding is concerned, inevitably tends to make him appear to be the "partner" 
of the trustee in the attempt to work out a constructive solution to the various 
problems. The judge constantly receives Information in a nonadvisory con- 
test which may influence his judgment in a subsequent controversy between 
a trustee and a third party, although It may have been wholly inadmissable 
In that adjudication and in any event was received entirely without the oppor- 
tunity for cross-examination by the adverse i)arty. The judge presides at the 
first meeting of creditors and hears all kinds of assertions, both sworn and un- 
sworn, which may later be highly relevant in connection with some litigation. The 
judge must constantly authorize or approve actions by the trustee on an ex-parte 
basis concerning the day-to-day conduct of the procedelng. It is probably im- 
possible for him to completely purge his mind of tins mass of information, 
which he may have accumulated over a period of perhaps two or three years, 
when he is sitting on the trial of a case between the trustee and some third 
party. 

It should be emphasized that this situation is a fault of the system and not 
because any Bankruptcy Judge is doing anything Improper. On the contrary, 
these other activities are a part of his job, and he has no choice but to perform 
them. There is no one else to do so. Therefore, the only way in which this situ- 
ation can be corrected is to change the system. Giving the occupants of the 
bench life tenure will do nothing to correct this problem unless the sy.stem Is 
changed. It is my understanding that certain cases were transferred from the 
jurisdiction of the District Judge in charge of the Penn Central reorganiza- 
tion under Section 77 for this very reason—he could hardly be presumed to be 
an impartial adjudicator of disputes between the trustees and third parties 
when he had the responsibility for running the railroad. 

The Bankruptcy Commission and the National Conference of Bankruptcy 
Judges agreed that it was imperative that the basis for this possibility of 
prejudice, and in any event the appearance of prejudice, be removed as a con- 
dition to any enlargement of the jurisdiction of the Bankruptcy Court, al- 
though there was disagreement over the details of what should be labeled "ad- 
ministrative" and therefore taken from the judge and assigned to some other 
person. 

H.R. 8200 has removed the power to appoint trustees from the Bankruptcy 
Judge and vested this power In the newly created office of United States Trustee 
fSertion 701(a>, page 12.5. line 9—page ]2<>. line 5: Section ll(H(c), page 181, 

line 21—page 182. line .5).' However the Bill does absolutely nothing to change 
any of the other functions of the judge or to solve the problem of the combina- 

1 All "f tfip cltntloTis In this lottpr are to sections of the Bill. H.R. R200 ns Intr.iiliicprt. 
Bxpppt those to Title I of the Bill which are to sections of the new Bankruptcy Act contnlnprl 
therein. 
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tion of administrative and adjudicatory functions, wlilch in my judgment is a 
much more serious problem than tlie mere appointment of the trustee. 

There are only two provisions in the entire Biii that could remotely be con- 
sidered to change what the Judge in the bankruptcy proceeding will do from 
what he now does. Section 704(8) (page 129, lines 12-14) provides that the 
trustee shall file a final account of the administration of the estate with the 
court "and with the United States Trustee". Section 224(a) (page 252, lines 
4-6) provides that each United States Trustee shall establish, maintain, "and 
supervise" a panel of private trustees. No other provision of the BUI which I 
am able to find could even arguably be thought to vest iu the United States 
Trustee any of the present functions of the judge. 

Ci'rtaiuly, the fact that the trustee flies a copy of his final rejjort with the 
United States Trustee does not authorize the United States Trustee to perform 
any function which is not expressly conferred, and none is—not even to review 
or take any action respecting this copy of the report which he receive.s. Simi- 
larly, the power to "supervise" the "panel" does not confer upon the United 
States Trustee any power to issue orders to or approve action by or otherwise 
supervise the conduct of a particular trustee in an individual case, especially 
when under the terms of the Bill the functions and responsibility of the judge are 
not aflfected in the slightest in that respect. 

Since the Identical persons who are now running the system will be operating 
it for a period of five years after this Bill goes into effect, it is certain that they 
will not change in any respect the manner in which they have been oper.iting 
unless such change Is mandated by the legislation, nor. In my opinion, would 
they be authorized to do so. Nor will the lifetime judges who succeed them have 
any reason, or authority, to change a system which has been operating for five 
years. 

If it is desired to effect such separation of functions, the manner in which 
it can be done is simply to include in the statute a provision that the functions 
of the judge shall be confined to the adjudication of adversary proceedings and 
such other matters (for example, the confirmation of plans and the approval of 
the fees of trustees and attorneys), specifically listed, as are considered to be 
ps.sentlally judicial in nature even though there may be no adverse party con- 
testing what has been proposed. There should also be a specific provision iu the 
statute requiring that adversary proceedings be assigned to the Bankruptcy 
Judges in multi-judge courts on a rotation basis so that one judge doe.s not 
automatically adjudicate every one of a dozen or so contested matters relating 
to the same proceeding, where obviously the evidence heard in one case cannot 
be expelled from his mind when he hears the next one. 

If certain functions are removed from the judge, then obviously they must 
be assigned to someone else or abolished as unnecessary. The question of who 
this other person shall be, and who shall appoint and supervise him. is much 
less Important than that the separation be effected. The BiU proposes the crea- 
tion of a United States Trustee, although it gives him no function .specifically 
other than to create a panel of private trustees and appoint a member of that 
panel In individual cases, and vests the appointing and supervisory power over 
such United States Trustees in the Justice Department. However, I understand 
that the Justice Department does not want this responsibility, and it would 
certainly make no difference with respect to the principles being discussed if 
that appointive and supervisory function were lodged in the Supreme Court or 
the Administrative Office of the United States Courts or the Court of Appeals 
of each Circuit. Wherever it may be lodged, the Bill does propose the establish- 
ment of a new office to which there could be transferred the administrative func- 
tions that are removed from the responsibility of the Bankruptcy Judge, al- 
though the Bill in fact transfers nothing other than the appointment of trustees. 

It is true that the considerations that have been discussed above are much 
more significant in a reorganization proceeding or an asset bankniptcy than in 
It nn-as.set bankruptcy or a wage earner proceeding under Chapter XIII of the 
present law, because the extent of the Involvement of the judge in the admin- 
istration of a particular proceeding Is much greater In the former types of 
eases. The latter two categories comprise the vast bulk in numher of bank- 
ruptcy proceedings, but the 27 MlUon dollars in scheduled assets In pending 
bankruptcy cases (referred to on page 5 of the Staff Report of the House 
Subcommittee) were all being administered in cases of the former type. By 
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dcflnltion, no-asset bankruptcy cases and wage earner plans involve no assets 
whatever. Even in those cases, however, a litigant has the right to an impartial 
trilmnal. 

It would be tragic if the controversy over whether the court should be an 
Article I court or an Article III court (discussed in item 1 below), while un- 
deniably important, but perhaps only to lawyers (and judges), were permitted 
to obscure this crucial issue which is posed by H.R. 8200. H.R. 8200 has ac- 
quired the label of the "Bankruptcy Reform Bill"; but as it stands, in my judg- 
ment, it is revision without reform. I regret to say, after the labor of seven 
years (a good deal of which was mine), that If no improvement is made in this 
regard in H.R. 8200, I would have to recommend that Congress disapprove the 
Bill. 

(1) The bill drafted by the Bankruptcy Commission proposed the creation of 
a new Bankruptcy Court modeled primarily on the Tax Court, with the judges 
to be appointed by the President with the advice and consent of the Senate for 
a term of 15 years, rather thnn by the Federal District Judges as at present. 
However, the Commission recommended that appeals from the new Bankruptcy 
Court go initially to the Federal District Court as under the present law and 
only thereafter to the Circuit Court of Appeals. Judge Edward Weinfeld dis- 
sented from this recommendation of the Commission and preferred that the 
present method of appointment and the present tenure of the Bankruptcy Judges 
he retained. 

H.R. 8200, in provisions which have elicited the opposition of the Judicial 
Conference, provides that the new Bankruptcy Court will be created as an 
Article III court, with the judges being appointed by the President with the 
advice and consent of the Senate and having tenure during good behavior and 
with appeals from this court going directly to the Circuit Court of Appeals. 

The structure of the proposed new court was one of the most diflJcuIt <]ues- 
tlons debated by the Commission, and I think it is fair to say that the final 
recommendation of the Commission was a compromise designed to achieve the 
broadest support among the members of the Commission. The Commission initi- 
ally voted to recommend the structure which now appears in H.R. 8200 by a 
sharply divided vote. Thereafter, It reconsidered this matter and recommended 
the structure indicated al)ove, although, as also has been mentioned, Jtidge 
WViiifpld did not agree with the final reoommendntion. 

I think that all of the members of the Commission recognized that this was a 
rantter upon which reasonable men could and did differ and were trying to 
achieve a recommendation that would command wide-spread support. I person- 
ally favor the present provisions of H.R. 8200 giving the Bankruptcy Court Article 
III status, brit I would certainly not object to the structure recommended by 
the Commission as I did not at the time its Report was submitted. 

However. I recommend that, if your Subcommittee decides to return to some- 
thing along the lines recommended by the Commission, the model of the Tax 
Court be followed entirely and that appeals go directly to the Circuit Court of 
Appeals. I tielieve that the evidence indicates, as stated in the Report of the 
Staff of the House Subcommittee, that appeals to the District Court are largel.v 
a waste of time unless it is Intended to take the mater ultimately to the Circuit 
Court of Appeals. 

However this issue may be resolved, it Is urgently recommended tliat the 
provision in H.R. 8200 apparently restricting appeals to "final orders" (Section 
238, page 200. line 12), wliich is incongruously placed in a section dealing with 
appeals of interlocutory orders, be reconsidered. Appeals have always been 
permitted from interlocutory orders in bankruptcy proceedings—for the very 
good reason that the proceeding may go on for two. five, ten or even fifteen years. 

In conslrlering the question of the appropriate structure for the Bankruptcy 
Court, it Nlioulrt be kept in mind that the question is not whetiter a "sjiednliiied 
court" is to l)e created. "We have a specialized court now. the judgments of 
which are final unless appealed, even though the first appeal goes to another 
trial court. Xo one. so far as I know. Is recommending that that specialized court 
he abolished: certainly, no one recommended that to the Bankruptcy Commis- 
sion. The question is rather what is to be done with the specialized court we 
already have. 

Tlie Report of the vStaff of the House Subcommittee argues that, with the ex- 
panded jurisdiction of tlie Bankruptcy Court, it will be exercising tJie judicial 
power of tlie United States and that it would be unconstitutional to give this 
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power to any court other than one created under Article III. I think that this 
Is a strong argument, and it was a question which I raised in the deliberations 
of the Bankruptcy Commission. However, I am not as convinced as the Staff 
of the House Subcommittee that there is a clear answer to this issue. 

Assuming that the argument is sound tliat the Constitution requires that the 
Bankruptcy Court must be constituted as an Article III court in order to ex- 
ercise the expanded jurisdiction proix)sed to be given to it, there is a glaring in- 
consistency in H.R. 8200. The creation of the Article III court is to l)e delayed 
until October 1, 1983 (Section 402(b), page 292, lines 11-13), and in the mean- 
time the present court will continue to exist, which is obviously not an Article 
III court and from whose judgments there is only a right of appeal and in no 
case any trial de nnvo. However, the expanded jurisdiction will be conferred 
Immediately upon the present court with the same personnel (Section 405(b), 
page 297. lines 14-19). I know of no doctrine which would assert that It Is all 
right to be unconstitutional for an Interim period or trausitionally. 

(2) H.R. 8200 provides tliat the Bankruptcy Court shall have jurisdiction of 
all civil cases "arising under or related to" proceedings under the Bankruptcy 
Act (.Section 243(a), page 261, line 17—page 202, line 3). This does not differ 
in substance from what was recommended by the Bankruptcy Commission, al- 
though it seems to me that the phraseology is too vague for a provision confer- 
ring jurisdiction on a court. It does not even require, for example, that the 
trustee be a party to the litigation, as long as It can be determined to be "related 
to" the bankruptcy proceeding. Even though he is not, either party could remove 
a pending case to the Bankruptcy Court if it is determined to be somehow "re- 
lated to" the bankruptcy proceeding (Section 243(a), page 266, lines 8-15). 

I do not believe that anyone has questioned this objective of consolidating in 
the Bankruptcy Court tlie litigation relating directly to the estate. The differences 
of oi>inion which exist relate to the question of whether this provision alone 
should be enacted, even though there is no change in the status or structure of 
the Bankruptcy Court and even though there Is no elimination of the present 
combination of administrative and judicial functions in tlie Bankruptcy Judge. 
As I have Indicated above, the Bankruptcy Commission was unanimously of the 
view that no Increase of the jurisdiction of the court was justified unless the 
latter of these other objectives was simultaneously achieved. While .Judge Wein- 
feld dissented from the proposal to cliange the method of appointment and 
tenure of the Bankruptcy Judges, he supported the provisions recommended to 
achieve this separation of functions. Those lawyers who si)eclallze In represent- 
ing trustees, and who are therefore deservedly recognized as the leading "bank- 
ruptcy experts" In the United States, have, I believe, generally supported these 
otlier two objectives; but they have also been generally willing to sacrifice both 
of them to obtain only the expansion of jurisdiction. If that should happen, it 
would in my opinion he a serious public disservice. 1 suggest tliat your Sub- 
committee should carefully consider the interrelationship of the thre<! principles 
set forth above and should not approve any expansion of the jurisdiction of the 
Bankrnptcy Court unless the other two problems are satisfactorily resolved. 

There is one matter related to this expansion of jurisdiction upon which I 
would like to comment siwciflcally. That deals with the venue of actions initiated 
by the trustee under his new ability to .sue third parties in the Bankruptcy Court 
to collect money judgments. The Bankruptcy Commission re«)gnized that, while 
the jurisdiction of the Bankruptcy Court sliould be expanded, the normal right 
of a defendant to be sued in tlie district of liis residence sliould not be abridged 
merely because he is being sued by a trustee in bankrnptcy. It therefore recom- 
mended that unless tlie Bankruptcy Court had jurisdiction based upon the pos.ses- 
sion of property as under the present laws, a suit against a third part.v should 
be subject to the same venue rules which would have prevailed had the bank- 
rupt or debtor been suing the third party. 

H.R. 8200, on tlie contrary, gives the trustee the right to bring suit against 
a third party In the Bankruptcy Court where the proceeding is pending In all 
cases, except where he Is seeking to recover a money judgment of less than 
$1,000 (or a consumer debt of less than .$5,000) (Section 243(a) page 26.1, 
lines 3-11). Furthermore, even wliere he is suing for less than $1,000, if he in 
fact brings suit in tlie court where the proceeding is pending, although that may 
be in Los Angeles and the defendant may reside In New Vork, it is provided 
that the Bankruptcy Court may retain the action, even though It is tiled in tlie 
wrong district, "in the interest of justice and for the convenience of the partii.'s." 
(Section 243(a), page 265, Une 23—page 266, line 3.) It, of course, will always 
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lie for the convenience of the trustee, and for the convenience of the jnclRe \v)io 
Is f^tipervlsing the whole proceeding, to have all of the litigation heard there. 
Thesie provisions, in my opinion, are unjnst and should be revised to adopt 
the rei-omniendation of the Bankruptcy Commission. 

I appreciate the opportunity, Mr. Chairman, to submit these views to you 
and your Subcommittee. 

Resi)ectfully yours, 
EABOLD IklASSH, Jr. 

TESTIMONY OF HAROLD MAESH, JE., ESQ., FOEMEE CHAIRMAN OF 
THE COMMISSION ON THE BANKETJPTCY LAWS OF THE UNITED 
STATES, LOS ANGELES, CALIF. 

Mr. MARSH. Thank you, Mr. Chairman. 
I have, as you indicated, submitted a written statement, and I will 

confine my oral remarks merely to highlighting what seems to me to 
be the most crucial issue before the Congress, both in the House bill 
and in the Senate bill, in connection with reform legislation in the 
bankruptcy field. 

I think we should start out by asking ourselves: Why do we need 
to change the present system ? Unless there is some reason to change 
the present system, then it probably should be left alone. If there is 
a reason for changing it, then the changes must be tailored to accom- 
plish the purpose of that reason for change. 

Now, it seems to me that the main reason for changing the present 
system at all is the conflicts of interest inherent in the present struc- 
ture. If we did not have those conflicts of interests in the present 
court structure, I would not see any particular reason to institute 
any change at the present time. 

Therefore, I may be addressing myself only to the first level—or 
the lowest level—of Judge Hufstedler's proposed structure. But I 
think that has to be considered the most important. Because, obviously, 
only a tiny fraction of all decisions at the trial level are appealed; 
and however they may be appealed, and by whomever they may be 
heard, it is essential that we have confidence in the initial decision- 
making. 

I think it is fairly obvious, and I think if anyone would simply 
walk the corridors in any State bar association meeting for a few hours 
and raise the issue of bankruptcy, it would be obvious to him that the 
bar in general does not have confidence in the present court structure. 

Now, this may arise, in part, out of ignorance. I think it does. 
Certainly some of the extreme opinions that are heard from people 
who are not expert in the bankruptcy field are unjustified. But there 
must be a reason for that attitude to exist; and I think the reason 
that attitude exists is that the referee in bankruptcy—the bankruptcy 
judge, whatever you want to call the present judicial officer—is also 
charged with making decisions ex parte, in the same matter, without 
the benefit of any cross-examination on hearing. 

These decisions are not the same thing upon which he is called to 
adjudicate, but they frequently involve the same factual matters. 

I heard a very, very experienced bankruptcy lawyer in Los Angeles 
say that a bankruptcy judge there, after rendering a decision in an 
adversary proceedmg, had said to him: I can't recall upon what 
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evidence I based that decision—whether I heard it in chambers, in 
the corridor, or in the proceeding. 

Xow, this kind of setup does not generate confidence in the court. 
And I think the most crucial issue is to separate the adjudicatory 
function from this administrative fimction, as it sometimes has 
been called, or "supervisory function", over the liquidation of the 
estate, or the running of the business in a chapter proceeding, or what- 
ever may be involved in the proceeding. 

Now the question is: How has that been done—if it has been done 
at all. It is my view that it has not been done at all, in either H.R. 
8200 or S. 2266. Obviously it has not been done at all in S. 2266, because 
there is not even created an office to which any of these functions could 
be transferred. And, if there is no one else to perform them, then 
clearly the bankruptcy judge must continue to perform them. They 
are necessary functions in a bankruptcy proceeding. They cannot 
simply be abolished. 

As far as H.R. 8200 is concerned, I have outlined in my letter, with 
citations of specific sections as far as I could find any that were rele- 
vant to this issue, why I believe that there has been no separation of 
functions, with one exception. 

H.R. 8200 provides that the trustees shall be appointed by a U.S. 
Trustee, so that the combination of functions in appointing a trustee 
for the estate, and later adjudicating controversies to which he is a 
party, has been eliminated. 

That, however, in my opinion, is not by any means the most serious 
conflict of interest that arises in the bankruptcy judge's function. It 
is this constant supervision of the activities of the trustee, the constant 
approval of various requested actions that he wants to take. 

Now I have heard it said that H.R. 8200 solves this problem by pro- 
viding, in effect, for a default judgment. In other words, whenever the 
trustee wants to do anjrthing and no one objects, then he is entitled to 
it; and the judge should rubberstamp the order permitting him to do 
it, without reading it, or without considering it. 

No. 1, I don't tnink any judge would do that, without being told 
specifically in the statute to do that—which he is not. 

Second. I think it would be a very, very bad idea if it were done. 
I don't think you can solve the conflict of interest inherent in the 
official's position and function by simply turning loose private trustees 
to do anything they want, just Wiause no one objects. It is notorious 
that, in many, many proceedings, the creditors are totally uninter- 
ested. Rather than pursuing the matter in the bankruptcy proceeding 
to try to realize some return, they charge half of it to Uncle Sam and 
forget about it, and they figure that's the best way to proceed. 

But I think you're creating—if that, indeed, were mandated by the 
statute, that the judicial officer, administrative officer, or whatever he 
may be called, shall not supervise the activities of the trustees in the 
sense of approving any extraordinary actions by him, whether or not 
there is any objection—I think you would create a situation where 
there would be a great potential for abuse, and for scandal. 

I don't believe the trustees themselves that are in this area want 
that kind of freedom. They'd like to have a court order approving a 
proposed action, as a protection for themselves, or an order of some 
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public official who has the authority to issue that order after review- 
ing the proposed action—perhaps modifying it, certainly in some 
cases refusing to approve it. 

Tliere is one word in H.K. 8200 that possibly might confide this 
function to the U.S. tinistee, and that is: It says that the U.S. trustee 
shall, quote, "supervise," imquote, the panel of private trustees. 

In the light of 70 years of history, that is too much freight for one 
word to carry, Mr. Chairman. It simply will not result in any kind 
of action of that nature by tiie U.S. trustees, I don't believe, unless his 
functions are elaborated and specifically defined in the statute as 
to that power of "supervision." 

Let me close, if I may, by referring to a proposal which I assume 
the subcommittee has received contained in the report of the Ad Hoc 
Committee on Bankruptcy Legislation of the Judicial Conference. 

Tliere is, in the Judicial Conference report, a proposal that there 
indeed be created an official with specifically defined powers to act in 
these ex parte matters, and a general provision that the Judicial Con- 
ference may extend the mattei-s which this official is empowered to act 
upon. 

This creates a mechanism, at least, whereby this separation of func- 
tions can be established. Tlie proposal of the Ad Hoc Committee of 
the Judicial Conference suggests that the appointment of this indi- 
vidual—who is called an "administrator," rather than the "U.S. tras- 
tee"—^be made by the circuit courts of appeal. 

What he is called, and by whom he is appointed, to me is not the 
crucial issue. The question is: What functions is he given? And what 
functions are removed specifically by statute from the purview of the 
judicial officer who must decide controversies arising from bankrupt- 
cies? 

It was 30 years ago that the Administrative Procedure Act was 
passed that tried to separate this kind of combination of judicial and 
administrative function, even in administrative agencies, and yet we 
still have a court which has that same type of combination of func- 
tions existing. And unless that issue is solved, Mr. Chairman. I sug- 
gest that serious consideration should be given to leaving the present 
system alone. 

Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you, very much, Mr. ^larsh. 
Our next and last witness, is Mr. Louis Levit, of Cliicago who will 

£ resent the views of the Commercial Law League of America. Mr. 
evit, we welcome you. 
[The prepared statements of Robert B. Chatz, Esq., and Louis W. 

Levit, Esq., follow:] 

STATEMENT BY ROBERT B. CHATZ, TBESIDENT, COMMERCIAL LAW IJEAOUE or 
AMERICA 

Mr. Chairman and members of the Subcommittee, I am Robert Cliatz, Presi- 
dent of the Commercial Law League. Accompanying me is Mr. Louis Levit of 
Chicago, Chairman of the League's Special Committee on the National Baulc- 
ruptcy Act. 

W want again to express our sincere thanks to the Committee and its counsel 
for the many courtesies they have extended to the T^eague and its represent- 
atives, jiarticularly for the invitation to appear and testify in connection with 
H.R. 8200, the proposed bill to establish a uniform law on banliruptcies. 
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The Commercial Law League of America Is an organization fouuded in 1895, 
composed of almost 6,000 members, all of whom have an active professional 
interest in the area of debtor-creditor relations, including all phases of bank- 
ruptcy and insolvency proceedings. Approximately S5 percent of the members are 
practicing attorneys devoting a major portion of their time to commercial bank- 
ruptcy and related matters. The remainder of its membership consists of law 
professors, bankruptcy judges, and representatives of recognized commercial 
agencies and approved commercial law lists. 

The detailed studies and recommendations on belialf of tlie League with 
resjiect to the various proposals during the past 4 years to revise the bankruptcy 
law have been prepared by the committee chaired by Louis Levit, and he will 
present the recommendations of the League on H.R. S'20O, with particular refer- 
ence to the need for an independent bankruptcy court. 

STATEMENT BY LOUIS W. LEVIT, CHAIRMAN, SPECIAI. CostMirrEE ON THE NATIONAL 
BANKRUPTCY ACT, COMMERCIAL LAW LEIAOUE OF AMERICA 

The Commercial Law League of America has consistently held that mean- 
ingful revision of the Bankruptcy System can be accomplished only by tlie crea- 
tion of a functionally independent court of bankruptcy. At a minimum, such an 
Independent court must contain the following characteristics: 

L Fixed terms of sufficient length to insure independenoe of action, and to 
attract highly qualified members of the Bar. 

2. Full and complete jurisdiction of all bankruptcy proceedings and all con- 
troversies arising out of or in connection witli bankruptcy proceedings, with ade- 
quate provision for removal from non-bankruptcy courts. 

3. Right of direct appeal to tlie United States Court of Appeals or in the altern- 
ative to a special Court of Bankruptcy Appeals having equal status to the 
Court of Appeals. 

4. Adequate support staffs and library facilities. 
5. Separation of administrative and investigative functions from the judicial. 
H.R. 8200 as reported by  the Judiciary  Committee clearly  complied  with 

this standard and it.s proposed court structure was enthusiastically supported 
by the League. The Danielson-Railsback amendments, however, have substituted 
a so-called adjunct court with second-class status, and with jurisdiction even 
more severely restricted than under present law. In the opinion of the League, 
the adoption of H.R, 8200 with those amendments would be a step backward and 
would preclude the enactment of any meaningful improvement in the basic 
structure for years to come. The official position of the League in this regard 
was declared In a resolution adopted by its Board of Governors on November 21, 
1977, copy of which is attached as Appendix 1. 

The following arguments which have been advanced In opposition to an 
independent court do not. in our opinion, with.stand analysis: 

1. Cost, It liaM been contended that the instiuttioii of an independent court 
wonld involve nn incre.'i.se in costs of some $25 to ?30 million per year. At current 
census figures this amounts to about 15 cents per person—hardl.v a prohibitive 
price for the overhaul of an archaic system designed to meet the economy of 
1898. Furthermore, the bulk of this increase will go to provide the judges 
with law libraries, law clerks, and adequate support staffs—the need for which 
is generally recognized even by those who oppose an independent court.^ 

2. Fragmentation. It is argued that creation of a separate of bankruptcy would 
lead to "fragmentation" of the federal judicial system. The issue, however, is 
not whether there shall be a specialized bankruptcy court. We have a specialized 
court under the present Act, and would continue to have a specialized court 
under every proiwsal wliich lias been put before the CVingress, including the 
Danielson-Railsback amendment. The real issue is whether the specialized Court 
which hears bankruptcy cases shall be truly independent or shall continue to be 
a second class tribunal saddled with administrative and clerical duties and 
hampered by archaic and obscrure Jursidictional limitations. 

1 SPP for example stntpment of Grlffln B. Bell. Attornny General of the T7.S. before the 
Snbrommlttee on Improvements In Jnrtlcinl Machinery of the United States Senate Judi- 
ciary Committee. November 20.1077. page 9. 

20-205—7.S- 
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Under the existing restrictions, which would be not only continued but, if 
anything, actually aggravated by the Danlelson-Railsback proposal, a trustee 
or debtor-in-possession is frequently forced to litigate some matters in the 
bankruptcy court, other matters in the U.S. District Court, and still other matters 
In State or local courts. More often than not, the delay and expen.se incident to 
litigation over jurlsdictional issues has caused estates to forego substantial 
recoveries which would otherwise have benefited debtor and creditors alike. 
It Is precisely to prevent this type of fragmentation that a truly functional 
Independent court is an absolute necessity. 

The League is particularly distre.ssed with the provision found In tlie Danlelson- 
Railsback amendments which would preclude even the district court, in most 
instances, from entertaining those cases which today are clearly within its 
plenary jursidiction. The result would be that most of the most technical and 
difficult questions of construction of the new Bankruptcy Law (U.S. Code Title 
11) and particularly its fraudulent conveyance, preference, and "strong-arm 
provisions" would be submitted to the courts and juries of the 50 states. This 
would, in our opinion, be an intolerable form of fragmentation. 

3. Priority. It has been suggested that Bankruptcy cases are no more im- 
portant than other types of civil cases heard In the federal courts and therefore 
are not entitled to priority consideration. This argument also misses the real 
issue. The de facto specialized court now in existence was created In resiwnse 
to the special needs of bankruptcy administration—needs which a district court 
of general Jurisdiction simply is not equipped to fill. Bankruptcy and reorganiza- 
tion, dealing as they do with distress situaitons, invariably requre the type of 
prompt on-going attention, over a period of months and years, which is absolutely 
incompatible with the crowded schedule of our already overburdened U.S. District 
Judges. 

4. Dilution of prestige of District Courts—^Wlth deference we submit that the 
prestige of a judicial body is measured by the integrity, fairness and dignity 
with which it administers justice, and not by the exclusivity of its membership. 

We earnestly hope that H.K. 8200 can be again amended to restore the type 
of independent court which modem Bankruptcy Administration requires. Unless 
so amended, the Bill cannot be supported by the Commercial Law League of 
America. 

APPENDIX 1 

RESOLUTION ON BANKBUPTCT LEGISLATION ADOPTED BT THE BOAKD OF GOV- 
EBNORS OF THE COMMEBCIAL LAW LEAOUB OF AMEBIOA, NOVEMBER 21, 
1977 

Whereas, there are presently pending before the United States Senate and 
House of Representatives two bills designed to revise and make uniform the 
Bankruptcy Laws of the United States, which bills have been designated S. 22C6 
and H.R. 8200, respectively; and 

Whereas, these Bills are the latest In a series of proposals advanced for 
the revision of the Bankruptcy Laws; and 

Whereas, the Commercial Law League of America (CLLA) has actively par- 
ticipated in submitting written and oral recommendations with respect to Bank- 
ruptcy Law Revision, the most recent being the resolution of July 7,1977 dealing 
with the area of creditor control, which resolution Is hereby reaffirmed; and 

Whereas, prior to October 1, 1977 each of the various proposals introduced 
In the Congress provided for the creation of an independent bankruptcy court 
with complete jurisdiction over all Issues arising In or related to a bankruptcy 
or reorganization proceedings and contained provisions for the separation of 
administrative and judicial functions; and 

Whereas, every major organization, including the CLLA, experienced In the 
acjministratlon of bankruptcy and reorganization proceedings has viewed the 
establishment of such an independent bankruptcy court with full jurisdiction over 
all bankruptcy and bankruptcy related matters as an absolute prerequisite to any 
meaningful improvement in the administration of bankruptcy reorganization 
proceedings; and 

Whereas, the proposed Danlelson-Railsback amendments to H.R. 8200 recently 
adopted by the Committee of the Whole of the House of Representatives aad 
the present provisions of S. 2266 in the Senate have discarded the concept of 
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n functionally Independent court of bankruptcy, and have submitted therefore a 
proposed corps of "bankruptcy judges" within the U.S. District Courts, whose 
lowers and authority will be subject to virtually all of the archaic restrictions 
which impede administration under the present Bankruptcy Act; and 

Whereas, the adoption of this legislation in Its present form would not only 
full fo achieve any meaningful reform or improvement of Bankruptcy Admin- 
istration, but, in addltlou would in all probability preclude the possibility of 
any such reform and Improvement for many years to come: Now, therefore, 
be it 

Resolved, That H.R. 8200 and S. 2266 should be adopted only If revised or 
amended so as to restore the concept of a functionally independent court with 
full jurisdiction over Bankruptcy proceedings and controversies arising out 
of or in connection with such proceedings and with provisions for separation of 
judicial and administrative functions. 

TESTIMOF? OF LOUIS W. LEVIT, ESQ., CHAIRMAN, SPECIAL COM- 
MITTEE ON THE NATIONAL BANZRITPTCY ACT OF THE COMMEK- 
CIAL LAW LEAGUE OF AMERICA, CHICAGO, ILL. 

Sir, LEVTT. Thank you, Mr. Chairman. 
Two personal notes. First, I'd like to express the resets of the 

f resident, Robert B. Chatz, that he could not be here this morning, 
t was only a rather serious illness in his immediate family that made 

it necessary for him to remain in Chicago. 
Second, I want to express my personal thanks, and the thanks of 

the league, for the many courtesies that this committee, its chairman 
and staff, have shown me; and in particular, for the courtesy of in- 
viting me to appear this morning, and giving me the opportunity to 
appear on the panel with two such distmguished witnesses as Judge 
Huf stedler and Mr. Marsh. 

I would like to direct my remarks primarily, or exclusively, to the 
matter of court structure, and to the standards which the league 
has adopted and which we consider a minimum criterion for any 
meaningful improvement in the court structure. 

I might say, it's the position of the league that, although we agree 
with Mr. Marsh that there is a need for change, we agree that there are 
many substantive provisions in the law whidi require change, it is our 
position that a complete rewriting of the Bankruptcy Act is neither 
necessary nor advisable unless that rewritten Bankruptcy Act creates 
a court structure which is a marked improvement over the present 
structure. 

And, if we cannot have such a marked improvement, we would 
prefer to see the act left as it is, and to leave the matter of substantive 
amendments, or substantive changes to particular amendments in the 
statute dealing with the particular substantive areas. 

Now in our prepared statement, and in the resolutions we've adopted, 
we've tried to define what we think are the minimum standards of what 
we describe as a "fimctionally independent court of bankruptcy." 

We believe there must be fixed terms of at least sufficient length to 
insure independence of action that will attract highly qualified mem- 
bers of the bar. We supported enthusiastically the provision for article 
III courts with lifetime appointments, and we think that's ideal. We 
do not say that that's an absolute necessity, but certainly there must be 
terms of at least 15 years, or thereabouts. 
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We believe the court must have full and complete jurisdiction not 
only of bankruptcy proceedings, but of all controvereies arising out 
of, or in comiection with bankruptcy proceedings—the so-called "ple- 
nary proceedings''—and with adequate provision for removal from 
nonbankruptcy courts, as was provided not only in II.R. 8200, but if 
my memory serves me correctly, in evci-y proposal which vv-as sub- 
mitted to the Congi-ess up till at least 3 months ago, including the Com- 
mission proposal, and including the proposals submitted by the Na- 
tional Conference of Bankruptcy Judges. 

We believe there must be a right of direct appeal from the trial 
court, either to the U.S. Court of Appeals or, the alternative, to a 
special court of bankruptcy appeals which would have equal status 
with the court of appeals. 

We believe there should be adequate support staffs and library facili- 
ties so that bankruptcy judges can exercise tlieir full potential, as can 
other judges in the Federal judicial system. And we've agrecxl—cer- 
tainly in principle—with Mr. Mareh and the Commission that there 
must be separation of administrative and investigative functions from 
the judicial power and the judicial authority—although we do not, in 
every instance, agree either with Mr. Marsh's or with the Commission's 
original proposal as to the mechanics and the structure needed to 
create such separation. 

I would want to make one comment. We did support the provisions 
for U.S. trustee as defined in H.R. 8200, as originally introduced. 
We're aware of the Attorney General's reservations—which are shared 
by others—of a possible conflict if the U.S. trustee who may, on occa- 
sion, be contesting the Government on a question of priority, and so 
forth, is an official within the executive branch. 

In any event, however, it is the position of the league—and it is cer- 
tainly my position—that I don't see much choice between having no 
U.S. trustee, as proposed by Senate bill 2266, and having a U.S. trustee, 
as proposed under the Danielson/Railsback amendments where, if 
my memory serves me correctly, the U.S. tnistee would be appointed 
by the district court, and that he would be making the appointments 
of the individual trustees to serve in that court. 

I think one has to presuppose a high degree of naivete to assume that, 
under such a structure, there would be a true separation of the judicial 
and the appointive authorities. I just frankly cannot buy it. 

In our prepared statement we have tried to comment with regard 
to some of the objections that have been made to the independent 
court. The cost factor, in our opinion, the total costs, even as projected 
by the opponents, is really not too high a cost to pav for a truly inde- 
pendent court. And as we point out, many of the increases come not 
from the creation of an article Til court, or an independent court, but 
from the supplying of support staffs and library facilities, which I 
tliink everj'body agi-ees is essential, no matter what type of structure 
you have. 

We tried to direct our remarks to the so-called fragmentation argu- 
ment. I have to say—and I say it with respect to those distinguished 
persons, judges, and others who have advanced it—that the people who 
talk about—who oppose a specialized bankruptcy court, are at least 
60 yeare behind the times. 
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Tlie present, "bankniptcy court," is a specialized court in every 
sense of tlie word. It exercises what to me is clearly judicial power: 
It hears controversies, it entere judgments, it enters decrees—and those 
are final and enforceable unless somebody takes an appeal from them 
within a very short period of 10 days. 

Now, I would say that that is the essence of judicial power. It can 
exercise that power in every area of the law—certainly with the pos- 
sible exception of, perhaps, criminal law and domestic relations law— 
but certainly in every area of commercial law, including questions of 
title under ^tate law, questions of exemptions, questions or financing, 
and every other area dealing with transactions among individuals in- 
volving property or money. 

The bankruptcy courts deal with those questions. The jurisdiction 
of the courts is in no way circumscribed by the subject matter of the 
controvei-sy. 

The difficulty is that it's limited by archaic restrictions, going to 
qjuestions of possession, going to questions of consent, going to ques- 
tions of dealing with the court, which, themselves, have been the source 
of endless, extensive, and expensive litigation—which has been noted. 

I would like to comment with regard to the argument that the crea- 
tion of an independent bankruptcy court that might be on the level of a 
district court, would dilute the prestige and integrity of the district 
court. 

I believe the prestige and integrity of the district court is measured 
by the quality and integrity and the manner in which they conduct the 
business of their courts and administer justice, and not by the number 
of members on that court, or the number of persons within the Federal 
-Tudiciary, or by the fact that there is an independent court, adminis- 
tering an area of the law to which, for the past 80 yeai-s, the district 
courts have, with rare exceptions, paid little or no attention. 

For all those reasons, wo earnestly urge this committee and the 
Congress to adopt a proposal, or to adopt a bill which will provide for 
an independent bankruptcy court with those minimum characteristics 
to which I have referred. 

Just this morning I had an opportunity to read Judge Hnfstedler's 
statements and her suggested court. I found it very interesting. 

I certainly have not had an opportunity to make an analysis of it. I 
certainly can't speak on behalf of the league with regard to some of the 
verv interesting innovntions which were proposed, but I do have some 
comments and will be glad to make them in response to any questions of 
the panel; and, of course, I'll respond to any other questions which the 
chairman or the members of the staff or of the committee may have. 

Thank you. 
Mr. EnwARns. Tliank you. Mr. T^evit. 
If you do have some observations fresh in your mind, you may 

pi'orced. 
Mr. LKVIT. "Well, first, I was pleased to hear .Judge Hufstedler say 

that the limitation on the injunctive powers would be intended to refer 
primarilv. if not solely, to the power to enjoin another court. 

I would like to say that if I could accept it at all—it would be a lim- 
itation solely to the power to enjoin another court. If an article I court 
were created, I imderstand that there arc serious constitutional ques- 

J 



82 

tions about giving an article I Federal Court the power to enjoin an- 
other court. 

It is, as wo all know, extremely rare that such power is sought. It's 
even more rare that it's exercised by a district court today. So, I don't 
think that would be a serious interference witli the operation of an in- 
dependent court. 

1 would be very, very much hesitant about any provision wliich would 
in any way impose any other restrictions on the power of the bank- 
ruptcy trial court, if I may so so. Because the power to enjoin acti vities^ 
to enjoin interfeience with the administration of the estate, with the 
officers or individual officers of the bankrupt or debtor corporation, or 
the individual bankrupt, that power is absolutely essential to a work- 
able administration of the banki'uptcy laws. 

That virtually unlimited power is now given to the bankruptcy 
judges. I'm not talking about whether there should be restrictions on 
the extent of automatic stay, as a matter of substantive law; I think 
there should be. But certainly the court that is on the firing line, ad- 
ministering the bankruptcy case, deciding the issue. Tliat court should 
have every power of injunction available mider the bankruptcj- laws, 
with the possible exception of the power to enjoin another court. 

With regard to contempt, I have mixed feelings. I understand the 
constitutional problem, and j-ct I have to say—as a lawyer with no 
expertise in constitutional law—that it seems somewhat incongruous 
to me to say, as we say today: Mr. Bankruptcy Judge, you may lienr 
a case involving $10 million, and you may render a final adjudication; 
you may make a decision which will put hiuidreds of people out of 
work; you may make all kinds of decisions, and those are final deci- 
sions involving rights of many people, many thousands, millions, 
and even tens of millions of dollars; but. if somebody violates your 
order, or shows disrespect to your court, the most you can do is inijiose 
a fine of $250, and anything more than that has to be referred to a 
judge who really has nothing to do with the administration of the 
ca.se. 

I would like to think that there's some way mit of that dilemma. 
And I recognize that there is a constitutional problem. 

I would have to disagree with Judge Hufstedlcr's comments that 
were made both orally and in her prepared statement with regard 
to imposing limitations on the jurisdiction of the bankruptcy court, 
as far as matters of substantive law. for the reasons I have stated. 

All we're really doing is stating that, in all controversies involving 
trustees and receiverships, the new bankruptcy court must have the 
same subject matter jurisdiction that the present bankruptcy court 
now has in those areas where possession, or consent, or a statutory 
grant of authority is present. And I think that's absolutely essential. 

I do find—I'm not comfortable with the idea of a four-tier appellate 
structure. It would seem to me that there really is need for only one 
appeal as of right, and then one disci'etionarj' appeal to the Supreme 
Court. 

I would agree that perhaps, ideally, they should be heard by gen- 
eralized appellate courts; and it would seem to me—I don't recall 
what the volume is of appeals from bankruptcy cases; I think it's a 
relatively small amount, compared to the volume of appeals generally. 
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If tliat is an imposition on the present courts of appeal, perhaps there 
ought to be more judges. 

Perhaps the sohition is 12 or 13 circuits, instead of 9 or 10. If tliere 
is to be a special court of bankruptcy appeals, tlien I would say tliat 
anybody dissatisfied with the decision of tlmt particular coui-t, his 
only remedy ought to be certiorari to the Supreme Court of the United 
States. 

I do find I am more than a little disturbed by wliat I think is a con- 
scious attempt to still keep the bankruptcy court on a lower level. 
Even the reference to a "hierarchy," I think—I think tliat word carries 
a great deal of freight, and it disturbs me. 

It seems, perhaps, the bankruptcy court doesn't have to be on the 
same salary level as a district court; it doesn't have to have the same 
lifetime terms as the district court; but certainly persons litigating in 
the bankruptcy court are entitled to courts which are full-scale courts, 
and when they take appeals they're entitled to have that heard by a 
tribunal which has—if it's not the U.S. Court of Appeals itself—lias 
equal status to the U.S. Court of Appeals. 

And having said that, I come back and say that I think there's a 
great deal in Judge Ilufstedler's suggestions which deserve careful 
thought. 

Mr. EDWARDS. Thank you, Mr. Levit. 
Would you like to comment, Judge ? 
Judge HiiFSTEDLEn. Yes; I would. 
In the first place, the disturbance about the four levels of the court 

in this proposed design, reflects what is the fact today. There are 
presently four levels of appeal. 

Mr. LEVIT. HOW well we know. 
Judge HuFSTEDLER. And it seems to me that one cannot conscien- 

tiously pour all the appeals directly from the reorganized bankruptcy 
courts into the U.S. Courts of Appeals, witliout expanding the U.S. 
Courts of Appeals. 

j\jid that expansion creates its own problems. Because amonc other 
things, when you expand that tier, you also create, necessarily, the 
potential for even further intercircuit conflicts, with no place to take 
those except the U.S. Supreme Court, which cannot handle them now. 

Although many members of the committee are aware of the fart 
that I have supported the creation, for so many years, of a national 
court of appeals, that proposal is by no means dead aborning. But 
it is not on tlie immediate horizon. 

I also point out that this particular design has the merit of having 
specialized judges available through both levels, and I think that is 
an advantage. 

On tho other hand, I would not want to have the appeals go directly 
from the article III bankruptcy court to the United States Supreme 
Court, for two rea-sons: 

First, T think there should be access to a generalized court for 
that. And I think so because it is by no means rare that bankruptcy 
cases involve serious constitutional problems. 

Morciover, it is a fact that every specialized court, developed so far 
has had a tendency—regrettable though it is—to be overspecialized 
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in tlie sense of being unaware of the impact of some of the decisions 
in ot lier areas of the law. 

But tJie overall problem still is the matter of overburden. Now, Mr. 
Le\-it explained that he did not know wliat tlie appeal rate was. Those 
li{j\ae.s are available from an administiutive office of tlie courts. 

Mr. EDWAKDS. I l)olieve it's 300 a year. 
Judf^e HiFSTEDLER. Yes. But if—well, it depends upon whose figui-es 

you read. But, rouglily, 300 a year in the existing structure, from the 
district courts to the courts of appeals. I cannot be sure, of course, 
depending upon the extent of the jurisdictional grant, how many ap- 
peals will be generated by a reorganized bankruptcy court, but I can- 
not believe that they will be trivial in number. And, indeed, my as- 
simiption is that, with expanded jurisdiction, that appeals of greater 
complexity will be generated than there are today. 

And I simply do not believe that that group of appeals can appro- 
priately l)e assimilated in the existing court of appeals' structure. 

Now, on the matter of jurisdiction, I am not committed to a particu- 
lar jurisdictional design. T simply express my concern that under the 
broad language of the existing statute and the existing draft of 8200, 
I am concerned that matters now litigable only in the State court 
sj'stem will be put into the bankruptcy courts. 

Among otlier things, there is pending liefore Congress, as each of 
you is well aware, legislation to remove diversity jurisdiction, because 
there is increasing recognition that the Federal courts simply cannot 
handle the amount of litigation that's been poured into them. And it 
seems to me antithetical to that legislation to add via bankruptcy juris- 
diction those cases that, in my view, belongs in the State system. 

My se<^ond concern is that I simply do not want the bankruptcy 
tail to !>e wagging the antitrust dog, for example. 

It is }>y no means rare that antitrust defenses are involved in 
bankniptcy cases, and I do not think it appropriate that a specialized 
court, designed veiy particularly to deal with tJie specialization of 
bankniptcy. should alsol)e involved in antitrust litigation. 

Now. theio are devices by which that problem could be avoided, such 
as by having a removal power on petition of the person against whom 
the antitnist claim is made to remove that controverey to the Federal 
district court. 

T uif^ntion that. There are other devicx-s, as well. That is one. 
Wiiile I certainly agree thnt the existing juri.^diction of the bank- 

ruptcy coMit slioiild l>e expanded and to the extent possible we should 
avoid aiiv Iciiid of jurisdicticmal l)ickering. which is a terrible waste of 
time and money, at least some jurisdictional limitations cannot be 
avoided: because to me that is one of the burdens of having dual 
sovereignty. "Wo should not fail to defer in the Federal system to 
State systems and State concerns. 

In short. I don't believe that the extent of the jurisdictional grant 
is entirely defensible under the present draft. 

Thank you. Mr. Chninnan. 
'Mr. EnwAnDs. Thank you, Judge. Mr. Marsh? 
rVlr. ^MARSII. MV. Chainnan, could I comment briefly on this issue? 
It seems to me tihat the matter of jurisdiction should be divided into 

two separate categories. 
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I don't believe there is any controversy that cases arising under the 
Bankruptcy Act should be'heard in the bankniptcy court. And by 
those, for example, I mean a suit to recover a preference under section 
60, which can now only be tried in the bankruptcy court if there is a 
claim filed, and that's filed as a counter claim, or if the court has 
possession or the trustee has possession of the property which was 
the alleged subject of the preference. Also, a suit you recover a fraud- 
ulent conveyance under section 67(d) of the Bankniptcy Act. 

Again, present jurisdictional division is baswl upon either consent 
by the filing of the claim or otherwise or the possession of property, 
and that doesn't seem to make much sense, nnd I have really heard no 
one object to expansion of the jurisdiction of the banlcruptcy court to 
ruptcy court or, on the other hand. State court or Federal court. 

Now, I think that would take care of 90 or 95 percent of the problem 
that people have been in this bifurcated jurisdiction between the bank- 
ruT)tcy court or, on the other hand, State court or Federal court. 

Wlien you get into cases involving simplv a monetary claim against 
a third party by the estate or the trustee, if they are in possession, I 
think that the. sweeping nature of the conferral of jurisdiction in lI.E. 
8200 is much too broad—any case "relating to" the bankruptcy pro- 
ceeding. Tn my view, this could perhaps be solved, if not to the satis- 
faction of all, at least to the reasonable accommation of most \-iews 
by having a specific list of other types of cases that could be brought 
into bankruptcy court other than under the Bankruptcy Act. 

And I'm thinking, for example—and this is another issue that is 
frequently raised as to the problems of the present division of jurisdic- 
tion—of the collection of an account receivable by the trustee or the 
debtor in possession. 

At the pi-esent time this is very difficult because there is strictly no 
basis for jurisdiction in the bankruptcy court. Frequently the tnistee 
will send out a summons, hoping that the debtor doesn't have proper 
advice or perhaps even his lawj-er doesn't know when he gets this 
summons saying you are demanded to appear, that he can simply go 
down and say, "Forget it, I'm not going to appear; you sue me in the 
State court or in the Federal court if there's diversity jurisdiction 
to collect this $1,000 debt, which I don't deny at all. But I'm not going 
to pay it," because the debtor is in bankruptcy. And that's a frequent 
reaction of debtors of banknipts—that that disohfii'ges their debts, too. 
Well, of course, that's not in the act. [Laughter.] 

And I think that both Mr. Le\nt's objective and Judge Hufstedler's 
concern can be met by that kind of approach to the problem. 

As to the court structure, I might also just add here that generally 
I agie« with both the commendation of Judge Ilufstedler in providing 
an imaginative solution to the problem and some concerns about it. 
I think this is a problem without a solution. I don't believe there is 
any satisfactory solution to it. 

But I just make this comment. I think use of the figiires of how 
many appeals there are to the district court is misleading, because 
people take an appeal to the district courts simply on the basis of, 
why not, it's not going to cost us anything. And while it may not get 
\'ery serious consideration there, we might as well take a flyer at it. 
Whereas, they might never consider appealing to the circuit court of 
appeals, as if that was their only avenue of appeal. 
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Now, maybe that's bad, if you're suppressing a rijght of appeal, the 
sort of right of appeal that exists at the present time. 

I think, among bankruptcy practitioners, it's generally felt that the 
district courts do not give very informed consideration to these appeals 
from the bankruptcy courts, generally. 

Now, I know that my good friend. Judge Weinfeld says he does, 
and I know he does, because he gives informed and serious considera- 
tion to everything that comes before him, but I believe it is true 
that in many cases this present right of appeal to the district court 
is somewhat illusory, and I think in that sense this proposed structure 
would be an improvement, although I certainly share Judge Huf- 
stedler's concern that there be a generalist court at some point in the 
structure short of the U.S. Supreme Court. I think that you would 
otherwise invite too much of an ingrowing of the system. 

Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you, Mr. Marsh. 
The gentleman from Virginia, Mr. Butler. 
Mr. BtJTLER. Thank you, Mr. Chairman. 
I want to welcome the panel, and I appreciate your contribution 

today. 
I have a number of questions. As a matter of fact, my questions fol- 

low right along behind every comment now, so I may not catch up on 
all of them here before me. 

But there is a question, before we get into your comments toda}'; 
the House of Representatives, in its infinite wisdom, tentatively I hope, 
paased an amendment to H.R. 8200 sponsored by Mr. Danielson from 
California which would in effect impose an adjimct jurisdiction on 
the new bankruptcy court, accompanied by what I would describe 
as jurisdiction by detriment. 

I wonder if any of the panel has familiarity with that. I would ap- 
preciate your comments on the wisdom of that, or lack of it. 

Mr. LEVIT. Mr. Butler, I could say on behalf of the league that our 
resolution of November 21, which is appended to our prepared state- 
ment, was adopted primarily as a reaction to both the Danielson amend- 
ment and the somewhat corresponding provisions of Senate bill 2266. 

And as far as we are concerned, your word "detriment," although 
we didn't use it, is exactly the conclusion we came to. 

The league's position' is that as H.R. (8200 as now constituted, as 
amended by the Danielson amendment, should not be adopted. We 
would rather go along with the present act and take our chances on 
submitting, or having tlie Congress consider specific amendments to 
the substantive law and try in some future time to improve the court 
system than to buy the Danielson amendment. 

I am particularly concerned with the provision that's common to 
both bills—it's even a little stronger in the Danielson amendment— 
which appears to give the district court as a court of banlcruptcy com- 
plete iurisdiction but then takes it away bv saying that except where so 
provided by local rule, what we now consider primary jurisdiction shall 
not be exercised by district judges. 

And if I am correct, in the House version he goes further and says 
that the district judges shall not accept that jurisdiction except where 
there is an overriding, compelling need to haA'e the burden on a Federal 
court rather than a State court. 
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So the jurisdictional limitations under the Danielson amendment 
would be even worse and more severely restrictive than they are now. 

But BDTLER. The language to which I refer is what you say, 
Jurisdiction upon a showing of need to have the case heard In the district 

court to prevent a potential loss of assets or to avoid other adverse effects of the 
administration of the estate of the debtor. 

That is the language. 
Mr. LEVIT. When you combine that with the present criminal and 

civil dockets of the district court in general, I would think that the 
chances would be very rare that any case coming out of the bankruptcy 
proceeding would be heard by a Federal court. 

Judge HuFSTEDLER. As Mr. Butler is well aware, I am devotedly op- 
posed to creating article III bankruptcy courts across the board for all 
the reasons with which the committee is only too familiar. 
On the other hand, I simply do not support the adjunct concept in the 

amendment to which Mr. Butler has referred, because it makes bad 
problems worse without solving anjrthing. 

The difficulty is that it enhances the capacity to exhaust oneself in 
bankruptcy litigating about jurisdiction, and to me that is one of the 
more regrettable enterprises in which anybody should engage, even 
rich litigants. The ide-a of requiring poor litigants, bankrupt litigants, 
to litigate about jurisdiction, to me, is utterly unacceptable. 

If I could think of a way, to avoid the constitutional difficulties 
altogether to which earlier comment was addressed, I would be happy 
to dismantle the portion of this proposed design which involves having 
tiie article III judges sit as district judges for certain jurisdictional 
purposes. But my ingenuity has not been able to carry me across the 
constitutional line, there are problems—not as gross as those to which 
some of the commentators referred—in the earlier article III proposal, 
I do not thinlc that the constitutional concerns are by any means trivial 
in the areas which I mentioned. 

Now, then, this proposal also has the advantage, jurisdictionally 
speaking, of providing a constitutional escape hatch in the event there 
is any further constitutional challenge to the powers given under this 
proposal to the article I bankruptcy courts. 

It is true, there is not a perfect answer to this difficult set of problems. 
The best we can do is to create the least unsatisfactory answer while 
attempting to meet the major objectives of the proponents of this bill. 

IVfr. MARSH. Mr. Butler, if I might just comment, I am not familiar 
with the text of the Danielson amendment, but I am familiar with S. 
22fi6. And what it proposes is to permit each separate Federal judicial 
district to decide to what extent these easels will be heard by Federal 
district judges and to what extent they will be lieard by the bankruptcy 
courts, by rule or order. 

To me, this would be an absolute disaster. It would create 94 different 
systems in bankruptcy administration, and I don't think it's compatible 
with the Constitution for the Congress, who are enjoined to enact a 
uniform law relating to bankruptcy, to adopt that kind of a provision, 
that would undermine 1.5 years of work by the .Tudicial Conference on 
the Bankruptcy Rule^s to attempt to end the preexisting diversity in 
prorodnros and so forth. It would really be regressing to 1898. 

T don't think you can turn the clock liack 80 ye^irs. 
Mr. BUTLER. Thank you. 
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The Chairman, I will take my turn again. ; 
I'd like to say to the panel, I appreciate your contribution. Wliere 

were you when we needed you ? [Laughter.] 
Mr. MCCLOUV. If the chairman would just yield—I'm obliged to 

leave. 
The Attorney General has called me  
Mr. EDWARDS. The gentleman from Illinois is recognized. 
Ml". MCCLORT. I express my appreciation. I am a longtime friend of 

Bob Chatz. AVhen I practiced law I used to have some very cooperative 
dealings with him. So I do want to specially welcome the gentleman 
from Chicago. 

I might just say, Mr. ISfarsh has contributed so much to this whole 
subject. We'll give some very serious attention to the recommendations, 
the latter of which, I think, is really the crux of what our problem is 
now, and I certainly appreciate the recommendations and the views 
expressed by Judge Huf stetUcr this morning. 

And we do have a serious problem here which I think we must give 
attention to, get this bill back on the floor and get it passed. 

Mr. Chairman, thank you very mucli, and excuse me. 
Mr. EDWARDS. Thank you, Sir. McClory. 
The gentleman from Alassachusetts, Mr. Drinan. 
Jlr. DRIKAN. Tliank you, Mr. Chairman. I apologize to the people 

on the panel, that the flight was late from Massachusetts. 
Judge Ilufstedler, I read your paper, and I read what you said 

before. I have the most serious difficulties with your views. 
As you know, your name was used on the floor in connection with 

the Danielson amendment and at other times. I just want to Icnow 
your background in bankruptcy because you were quoted as. prac- 
tically speaking, with all your great prestige, for the entire Federal 
judiciary system. 

Just tell us, for the record your experience and background in 
banlvniptcy. 

Judge IIuFsi'EDLER. As a practitioner, I did a substantial amoimt of 
bankrutcy litigation in complex business cases during 11 years of 
practice. 

When I was a judge in the State system, I had only experience in the 
backwash of the bankruptcies, because we didn't have regular bank- 
ruptcy cases in the State system. 

As a judge of the U.S. court of appeals for a decade, I have heard 
dozens and dozens of banlcruptcy appeals. I can't give an exact figure. 

I also have attempted at all times to keep up with the literature 
in the bankruptcy field. In perhaps light terms, I am a bankruptcy 
buff. 

Mr. BUTLER. If the gentleman will yield—I hope the witness won't 
be intimidated because our good friend. Father Drinan, does not feel 
that anybody should be limited in their field. I would remind j'ou that 
ho has just written a book about freeing Israel. [Laughter.] 

So feel free to go beyond your assigned area. 
Mr. DRINAN. AS Mr. Butler says, where were you when we needed 

you? 
Judge HtTFSTEDi.ER. Well, Father Drinan. more specifically, you were 

suggesting. I think, a conflict between the views I'd earlier expressed 
and those I expressed today. And I assure you that that is not the fact. 
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Til both my testimony Ixifore another committee and my letters, I at all 
times supported an article I bankruptcy court. 

The more work I put into the subject, the more I became con- 
cerned about two problems to which I addressed myself earlier: one 
was the overburden potential of having all appeals go directly to the 
courts of appeals, and that was one of the reasons for the insertion of 
the article III bankruptcy court as an appellate court hearing bank- 
ruptcy appeals. 

My second reason was my earlier expressed concern that at least 
in the areas of contempt and limited areas of injunctions the reser- 
vations constitutionally expressed to using an article I court for that 
purpose are sufficiently important that I felt compelled to build in 
that portion of jurisdiction into an article III court. 

Mr. DRINAN. "What do you think of the contention made this morning 
that ultimately you want to keep the bankruptcy court as an inferior 
court, with less authority than the Federal district court? 

Judge IIoFSTEDLER. t don't see anything inferior about this design. 
Mr. DRINAN, Well, it's not an article III court, so per se it's inferior. 
Judge HuFSTEDLER. It is a court lower in judicial hierarchy than an 

article III court. 
Mr. DRTNAN. "Why do you want to keep that? That's your major 

premise. "V^^ly do you want to insist on that? The gentleman here 
has made the case that it should be an article III court? And we 
came to that conclusion and published a study, and your major premise 
that you have to validate is that somehow the bankruptcy court has 
to be inferior and not the equivalent of a Federal district court. 

Judge HuFSTEDLER. First, let us talk about the premise in terms of 
who has access presently to article III courts. There are vast numbers 
of litigants who do not have access today to article III courts. Father 
Drinan. The whole magistrate system, which processes tens of thou- 
sands of cases—really important cases, criminal cases  

Mr. DRINAN. I think that's a bad development, but go on. You can't 
justify all of those things. Now you know better than I, Judge, that 
bankruptcy is a very complicated matter. You had these cases; they're 
very complex. "Why are they inferior to the ordinary civil tort case ? 

Judge HuFSTEnLER. They aren't inferior. 
Mr. DRTNAN. They get an inferior judge. 
Judjre IIiTrsTEDi.ER. They do not get an inferior judge. They get a 

first-class article I judge in this system, and there is nothing denigrat- 
ing at all. I think we have to look at two things which justifies this: 
one you're dealing with a terribly high-volume court when you're talk- 
ing about the bankruptcy court today. And in talking about the bank- 
ruptcy court of the future, you are as well. It is not that it is in any 
respect inferior. 

My objections were twofold: first, that to build 200 article III bank- 
ruptcy courts would bend the Fcxleral judicial pyramid out of shape. 
I expressed the reasons for that at length in letters to Chairman 
Edwards and others. 

Mr. DRTNAN. "We have those letters. 
Judge HuFSTEDLER. Sccoudly—excuse me, Father Drinan. 
Mr. DRTNAN. GO ahead. 
Judge HuFSTEDLER. Secoudly, my other objection was, that under the 

article III design, it is not that you have an equal quality court; you 
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gave bankniptcy litigants priority on article III time that is not 
shared by any other class of litigants. It is not that bankniptcy litiga- 
tion is less important than other litigation. It is as important as other 
litigation, and I am treating it as important as other litigation. 

In fact in this design, bankruptcy litigants get an added benefit that 
other litigants don't get: they get their own specialized appellate court 
with still another review potentially in the comts of appeals. Other 
litigants don't get that. 

In short, I am building into this design benefits which other litigants 
don't get, but I structure it in a way to permit an expansion of the 
l)aukruptcy court to take on massive quantities of litigation which isn't 
possible if you make them all article III courts. 

Mr. DRINAN. Well, Judge, you've come in at the 11th hour or the 
13th hour. None of all the voluminous recommendations ever proposed 
this an-angement. I'm just at a loss. Wliere did this come from? 
Wliere did you get the estimate of 30 judges ? And why do you refer 
to the "intolerable systemic cost of this unprecedented expansion" 
in article III? What are the intolerable costs? Have you any docu- 
ments to suggest that this scheme which you are proposing is 
validated? 

I'm still not satisfied with the major premise, but my time has 
elapsed. I'd like the option to come back and talk about it, because 
that's the major premise. 

Mr. EDWARDS. The gentleman from Missouri. 
Mr. VoLKMER. I yield to the gentleman from Massachusetts. 
Mr. DRINAN. Isn't that nice? 
[Laughter.] 
Mr. DRINAN. HOW would you respond to what was powerfully sug- 

gested here by the representative of the Commercial I^w Tjcague, 
that in a very complex case, the bankniptcy judge makes all types 
of decisions affecting thousands of people anii millions of dollars, out 
doesn't have the power to cite for contempt if somebody defies that 
order ? He has to say, "Well, go to another judge." 

Judge HTTFSTEDLER. I don't consider that an intolerable burden. It 
is a relatively rare event, and I have designed it to have an article III 
judge to have that particular chore for the reasons of the constitu- 
tional reservations, which have been appropriately expressed by many 
outstanding legal scholars, all of wliich of course you are familiar 
with. 

Mr. DRINAN. Well, I am, and we've received these statements. We 
came to the conclusion that in the ordinary garden variety of bank- 
ruptcy court, the people who come into a Federal court should have a 
tenured judge. The only difficulty I hear is that there would then be 
too many Federal judges. There are 399 now, or whatever number it 
is, and it wouJd be increased by 100. But it's a nice closed club, and it 
was suggested openly here this morning that this is a systematic desire 
to keep the club small. We have turned up solid arguments which you 
concede the substance of that this judge should be tenured, lie sliouldn't 
be appointed by other judges, and I don't hear the rational rebuttal 
to that. I've talked with any number of Federal judges about 
this, and they're not keen about having their numbers multiplied, 
especially by this lower caste of people called bankruptcy referees or 
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judges. There's a conscious attempt—and this was the contention 
this moniing—quote unquote, "a conscious attempt" to keep the bank- 
ruptcy court on a lower level. 

If that's the conscious attempt, as I think it is, then the bank- 
ruptcy judge has to be on a lower level. So I'm coming back to the 
same thing. I'm sorry if I'm repeating, but we were through all this. 
We came to the delibsrate conclusion—and I assure you that we were 
born again; I didn't come into this with that preconception but came 
to the conclusion that article III judges should be appointed for the 
bankruptcy courts. 

Judge HtrrsTEDLER. Father Drinan, I can only tell you that I do not 
for a moment share notions of inferiority which have been suggested, 
nor do I believe that the Federal courts in any sense should be arro- 
gantly closed shops. I don't share those views at all. 

I am deeply concerned about the fact that judicial systems are rela- 
tively inelastic institutions: You cannot expand horizontally any level 
of a judicial system beyond t!he capacity of the level above it to absorb 
the added caseload. Tlie problem is, if you virtually add 200 judges 
to the article III structure, you accomplish two things, as I've said: 
First, you pour all of the appeals from those courts into the existing 
courts of appeals. We cannot handle the load we have now. 

What is going to happen to them is, t!hey simply add themselves to 
an unacceptable, intractable backlog that our courts have now. Can 
it be tolerable to add to the burden which litigants have today in my 
court, which means waiting—unless you have statutory priority—2i^ 
years in a civil case before you'll ever get heard ? 

Why, if you add tfhose additional bankruptcy appeals onto it, the 
delay would be intolerable. 

Mr. DRrNAN. So your solution is and I quote: This two-tier bank- 
ruptcy court is entirely independent of the district court." 

Judge HxJFSTEDLER. Ycs. 
Mr. DRINAN. A whole new animal ? 
Judge HuFSTEDLER. That's right. But that, I thought, was the major 

burden behind each one of the proposals on my right, your left. Father 
Drinan, for making an independent bankruptcy court. I think those 
arguments are sound. 

This proposal does create an independent bankruptcy court. 
Mr. DRINAN. All right, then, you go on and say: "Relieving the 

overtaxed Federal district courts of bankruptcj' jurisdiction to which 
they were not always hospitable"—that's an understatement—"and 
providing first class justice to the legions of consumers." But "first 
class," now that's not substantiated. Why is it first class, if it's a sec- 
ond-class judge? 

Judge HtTFSTEDLER. I dou't consider article I judges second-class 
citizens. Father Drinan. 

Mr. DRINAN. Why don't you give them life tenure? Then they would 
be first class. 

Judge HursTEDLER. You can give them life tenure if you want to, 
sir. I have said nothing about tenure in creating article I courts. You 
can appoint them for 30 years so far as I'm concerned, which, as a 
practical matter, is lifetime tenure for people of the quality that you 
seek. 
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Mr. DRTNAN. What kind of people would be attracted to your article 
I judge? Wliat kind of person is going to be a bankruptcy judge if 
the term is whatever it is? You Imow these arguments. Couldn't we 
five such judges life tenure by Presidential appointment, confirmed 

y the Senate. 
Judge HursTEDLER. I do not think that is necessary to attract able 

people. I suggest to you, sir, that the tax court is a court of article I 
design, and the people in that court are people of outstanding quality, 
thoroughgoing excellence, who take enormous pride in being very eflFec- 
tive judges. 

Mr. DRIXAN. But might they be more courageous judges if they had 
life tenure? 

Judge HuFSTEDLER. I doubt it. 
Mr. DRINAN. Well, that's the whole theory, Judge, and you keep 

skirting around the basic issue. We wanted to have bankruptcy judges 
who are just as fearless as you are. You have life tenure, and that's 
the essence of the system that the Founding Fathers devised. We still 
have it in Massachusetts. I know what it means when the judge has 
life tenure, and cannot be removed from that bench, no matter how he 
cites tlie cases and decides the issues. 

That's the type of person we should have on the Federal bench in 
a banlciuptcy court. That's the reasoning that we used, even tliough 
it is somewhat novel and new. I don't hear any rebuttal argument 
except to say that, well, bankruptcy is not really that important. We're 
still giving them first-class justice, although we don't give them a 
tenui-ed judge. 

I say the consumer interests and the interests of the poor should 
have the same type of first-class justice as they get from distinguished 
people like you. 

Judge HursTEDLER. Well, I do not share your convictions, sir, and I 
doubt that we're going to persuade one another. But I do point out 
that the persons are receiving—so far as I'm concerned—first-class 
justice under the magistrates. The jurisdiction of the magistrates has 
Deen expanded, and appropriately expanded. They are fine people; 
they are doing a first-rate job. And it ia in many respects the criminal 
problems, also shared widely by the poor as well as bankruptcy, that 
are being handled through the magistrate system, and very effectively. 

Mr. DRIXAN. Well, Mr. Volkmer's time is gone. Does anyone else 
want to yield? [Laughter.] 

Thank you very much. Judge. 
Judge HuESTEDLER. Thank you. Father Drinan. 
Mr. EDWARDS. I think we ought to bend the rules and recognize Mr. 

Volkmer. Do you have any questions ? 
Mr. VOLKMER. NO; I don't have any questions, thank you. 
Mr. EDWARDS. Did you want to ask him the question about the dis- 

trict judges? I'm interested in that. 
Mr. VOLKMER. Well, I've read over the judge's statement there, and 

from listening to the discourse with Father Drinan, I don't know that 
I want to try. [Laughter.] 

I don't faiow if it would be worth while. I dont want to take up a 
lot of the committee's time. 
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Assuming that we made all bankruptcy cases nonreferrable to 
referees, and did away with referees, which meant that the district 
judges would have to take care of bankruptcy cases as well as the 
civil rights, criminal, and antitrust cases and everything else, what 
would be your opinion on that? 

Judge HuFSTEDLER. Well, I would have precisely the same problem as 
I earlier expressed: In order to have the existing district court under- 
take bankruptcy, one must expand the district court by somewhere 
between 94 up to 200 judges. Then, of course, because the paper load 
is overwhelmmg, you would have to create bankruptcy referees, and 
in fact, you're back where you started from. I don't think that's a 
wholesome thing, and you end up with the same kind of distortion, 
the pyramidal structure of the Federal courts to which I earlier 
referred. 

Mr. Voi.KMER. What about making the requirement, if they are 
referred, that the only thing that could be referred are administra- 
tive matters? They could be done by a clerk or a trustee. Plenary mat- 
ters could only be heard before the district judge. 

Judge HuFSTEDLER. As I say. you're still bade to the same problem. 
You've still got to deal with the volume of complex cases. 

Mr. VoLKMER. Well, those would all be heard  
Judge HuFSTEDLER. Yes; but how many judges are we talking about ? 
Mr. Voi.KMER. Well, I'm not worried about that. 
Judge HrFSTEDLER. Well, I am, because I'm concerned about the 

generation of appeals and the whole matter of processing those. 
Mr. VoLKMER. Excuse me a minute: Are we worried, then, about how 

many appeals the court of appeals will he. hearing more than we are 
to make sui-e that the persons before the district court—if there are 
bankruptcy referees before the district court—are really getting as 
good justice as the persons that are there for civil rights and antitrust 
and criminal cases? They're going to get appeals if they want to ap- 
peal to tlie court of appeals. They don't have to go through the district 
court. 

Judge HuFSTEnrxR. My design gives them appeals; two, in fact. 
Mr. VoLKjiER. How alx)ut one ? 
Judge HtrrsTEDLER. You can do it by expanding the district court. 

But I have to remind you that what happens is. at the present time and 
for the foreseeable future, the rate of mcrease in district court btisi- 
ness is enormous. We have districts all over the United States today 
that now are trying nothing but criminal cases. That means that if you 
expand the district court and give it total jurisdiction including bank- 
ruptcy cases, you're going to find that bankruptcy cases will have to 
take their turn waiting in line with all the other cases in the existing 
district courts. 

You haven't created any plus, so far as the bankruptcy litigants 
are concerned. 

Mr. MARSH. Mr. Volkmer, would you mind if I commented on that? 
Mr. VOLKMER. I'm interested in your comments. 
Mr. MARSTI. I think the reason that it's really impractical to assign 

this jurisdiction to the district judges is simply a matter of the time 
element. The controversies arising in bankruptcies must be decided 
expeditiously, or the decision when it comes down relates to nothing 
because the asset has disappeared. 
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In most cases, if you delay putting a controversy on the calendar in 
the district court, and 2 or 3 years later you get a decision, it is more 
likely than not that whatever the parties arc fighting over will be 
worth much less, if anything, by the time the decision is handed down. 

You're dealing, really, with wasting assets in every bankruptcy 
proceeding. 

Mr. VoLKMER. I don't think anybody fails to recognize that. I think 
everj'one here recognizes that. All you're telling me is that the judge 
has to recognize that. 

Mr. MjvRSir. Xo, sir, I'm not. I'm saying that if you take the typical 
calendar of the district court, unless you create a specialized set of 
Federal district judges who only hear these bankruptcy cases, you put 
them at the end of the calendar. 

Mr. VoLKMER. We don't have the judge for injunctive relief. That's 
specialized. That's a remedy that's done speedily, but maybe not to the 
extent, of course, that bankruptcy is. 

Mr. MARSH. If you're talking about a temporary restraining order, 
preliminary injunction, these are given priorities. Is Congress pre- 
pared to give priority to the bankruptcy cases that go before the dis- 
trict court? I doubt it very much. 

Mr. VoLKMER. I don't think you'd have to. I really think that the 
judges will recognize the necessity of taking up  

Mr. MARSH. Whether they recognize it or not, they're commanded 
to entertain the criminal cases first that are pending before them, and 
other types of cases that are given statutory priority. 

So if it were not given any priority they cannot of their own voli- 
tion say, "I realize this bankniptcy wo have to hear in a hurry, so 
I'm going to promote it on the calendar." I don't think they have that 
authority without a provision in the statute saying what their priori- 
ties are to be. 

Certainly, preliminary injunctions will generally be given priority 
on the calendar, and therefore, certainlj' it is expeditious. But these 
are not matters tliat in most cases are simply decided on affidavits and 
(U'al arcfuments. Thoy are decided on full-scale trials and presentation 
of evidence. And if a particular judge has an antitrust case that's 
going to occupy the next 6 months, he can't stop and have a 2-week 
trial taking evidence in some bankruptcy pro<>eeding to decide that 
case, simply because he recognized that it had to be decided quickly. 

So I think tluit is the basic reason why our present specialized court 
grew up in the first place. The Federal district courts have jurisdiction 
over all of these matters. In 1898, and until the rules came in command- 
ing the general reference in eveiy bankruptcy proceeding, for 60 years 
thereafter. But they did not decide them. And the reason tliey did not, 
they realized that it should be assigned, wliich they had power to do, 
to the person who was originally contemplated as being sent to their 
administrative assistant because they couldn't get to them soon enough. 
I think that was a more basic reason than the fact that they thought 
this was too complicated for them to imderstand. 

It's not reallv all that complicated. I used to tell my students that 
at tlie outset of the course, that the lawyers generally have some kind 
of—I tliink their mothers were generally frightened by bankruptcy 
when they were pregnant, because lawyers generally are afraid to 
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death to go into bankruptcy court. There's absolutely nothing to that. 
It's no more complicated than any other field of law. 

But I think that they recognized that you needed this specialized 
adjudication of these controversies. And I would certainly hate to see 
us go back and have to repeat that whole process over again. 

Mr. LEVTT. May I also comment ? 
Mr. VoLKMER. My time is up. If the chairman will yield additional 

time? 
Mr. EDWARDS. Certainly. 
Mr. LEVIT. Parenthetically, in response to Mr. Butler's question as 

to where we were, that we were here in this room 2 years ago, before 
Chairman Marsh, and Mr. Edwards, and members of the Commission, 
4 years ago e.\pressing the.se same views as to tlie need for an inde- 
pendent court. So, it's not a new idea, as far as we're conceined, as well 
as many other organizations. 

Mr. VoLKMER. I recognize that. 
Mr. LEVIT. I would like to poijit out that, ^ust in the typical garden- 

variety business case—business reorganization case—that comes into 
our courts now under present law, there are almost invariably certain 
very critical questions. It is a rare case in which you do not have a 
debtor all of whose assets, including the so-called soft collateral—that 
is, receivables, inventory, are coUateralized, and you have two very 
conflicting interests: That of the debtor who must consume these 
assets if he's to continue operating: that of tlie secured creditor who 
is justifiably concerned about dissipation of collateral. 

Frequently vou have a conflict as to whether or not the present 
management should be retained, or a receiver or a trustee should be 
appointed. 

Frequently you have serious questions as to rights given to other 
property, and they're all just the type of questions which Mr. Marsh 
i-eferred to. 

If you don't decide them right away, then you're going to decide 
them about a corpse a month from now, much less 2 years from now. 

Mr. VoLKMER. OK, I'm the judge, and you've got the case  
Mr. LEI\IT. And if you're the judge, as it is now  
Mr. VoLKMER. No, let's just say I'm a district judge. All right? You 

file, right ? 
Mr. LEVFT. That's right. 
Mr. VoLKMER. You file. It gets assigned to me. 
Mr. LEVHT. And I prepare a motion, and you're in the middle of an 

antitrust trial, and that's been squeezed in before three or four other 
criminal cases which you are mandated to give priority, and you don't 
particularly like to get involved in bankruptcy cases, anyway. And per- 
haps, about this time, a new judge takes office, and there is a process of 
assigning to the new judge those cases that are on your calendar—and 
this IS one of them. 

I just can't believe that it will not be the rule, rather than the excep- 
tion, that Federal judges just will not find themselves either Teady, 
willing, or able to give these cases that kind of attention—particu- 
larly if you, as a judge, say to me: Well, Mr. Levit, how long is this 
case going to take? An hour? Two hours? Well, it may take a week^ 
your Honor. 
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And Fin just not going to get that week. 
Mr. VoLKMER. Most of our districts, we have some where we have— 

or we will, if we get this new judgesijip bill, we won't have any, at 
least statewide, that have only one judge. We will probably have some 
districts. 

Now, assuming that there are at least three judges in this district, all 
three of them are going to be tied up right at the same time for a trial 
that is presently taking a prolonged time—1 week, 1 month, 6 months. 
Is that the present history of our district courts? Every judge is tied 
up all the time, every day ? 

Mr. LEVIT. I can only say this: That in our district—and I'm sure 
it's true in Mr. Marsh's district—certainly, most major metropolitan 
districts, that any civil case at all has a difficult time getting heard. And 
the relatively few bankruptcy appeals which are now being heard by 
our district judges—which is a matter of reading briefs and render- 
ing a decision—I don't think any one judge has more than half a 
dozen bankiiiptcy appeals on his docket at any one time. I think that 
would be a lot. 

I know, in the Northern District of Illinois, the average waiting 
time, from the filing of appeal to rendering of a decision, is an3'where 
from 8 months to 11/2 years. And then, after all that's done, then you 
start all over again with the court of appeals, in most cases. 

Now, to expect that judicial system to absoi'b the burden of adminis- 
tering bankruptcy cases at a trial level, is just impossible. 

Now, if you took the same number of judges that were contemplated 
imder H.R. 8200 and added them to the district courts, and then said, 
"all I'ight, witliin each court tliere shall be a division of judges, and 
we suggest certain judges assigned to give priority to bankruptcy 
cases," tliat might solve tlie problem. 

But I don't think, other than in name, it would be much different 
f I'om the proposal that was envisioned by this committee. 

Mr. VoLKMER. It might be easier to get it passed, though; that's the 
difference. 

Mr. EDWARDS. Wliat would you think about that, Judge? 
Judge HtrFSTEDLER. It lias j^recisely the same jiroljlems that I ad- 

dressed earlier, Mr. Edwards. Namely, what you've done is to expand 
horizontally the Federal district courts in which the workload on 
appeal, goes to the only available courts, the U.S. courts of appeals, 
that are inti-actably backlogged today. 

The additional judge—if the omnib'us bill finally gets through—is 
going to provide some relief, but what it will do in our court is to 
permit us to stop drawing constantly upon the services of visiting 
judges from all over the United States. But, it will not reduce, in any 
serious way, the backlog we already have. 

In short, there are only two ways in which you can expand any 
judicial system. One is vertically; the other is horizontally. "Verti- 
cally" means, you add anotlier step to tlie ladder. The proposal I am 
suggesting is a vertical, a.s well as a horizontal expansion. If you 
expand the district courts, then you must expand the courts of appeals. 

The problem is, vou've only got one Supreme Court. "VVlien you're 
dealing with a Federal system, you have got much more intractable 
problems than you have in Stiite systems, because you've got 50 
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judicial pyramids to deal -with in 50 States. You've got <Mily on« 
judicial pyramid in the Federal courts. 

The Supreme Court cannot now properly supervise the entire struc- 
ture of the Federal judiciary, because it simply doesn't have enough 
decisional capacity to do it. And that problem is exacerbated by the 
horizontal expansion. 

Mr. MARSH. Mr. Chairman, it seems to me that Judge Hufstedler's 
primarily concerned—at least in her remarks—with the burden on the 
court of appeals. And I would suggest that this is a separate issue 
from the status of the trial court. You could have, without changing 
her system at all except by adding three roman numerals to the bot- 
tom, an article III court. That is, a trial court, and an intermediate 
appellate court, that would relieve the burden on the court of appeals. 

And I would suggest that, if that were contemplated rather than 
a new court, consideration might be given to the type of review, or 
"appeal," if jou want to call it that, that exists in the Tax Court, and in 
some other courts. And that is, after a single judge has rendered a 
decision, an entire panel of judges—at least in those districts or States 
that have a number of bankruptcy judges—reconsider that, and render 
a decision, as a type of appeal. 

This, of coui-sc, goes way back to the Court of Queens Bench, and 
the Court of Common Pleas in England, where the individual judge 
decided a case on the circuit, and then it was heard by tlie entire court 
as a first appeal, in effect. 

But, whether or not you think that would be superior to creating 
a new court in and of itself, I think the two issues should probably be 
separated—as to whether something should be done to avoid this 
burden that Judge Hufstedler foresees on the circuit courts of appeal, 
and the status of the trial court. 

Judge HuDSTEDLER. If I may respond, Mr. Chairman, very briefly, 
I'm not only concerned with the burden on the courts of appeal. "What 
I'm talking about is the burden on the litigants, not simply on tlie 
courts themselves. It's a question of getting the cases heard. 

Th? second problem in the design which !Mr. Marsh just addressed 
is that you then liave made a cxjngi-essional decision that you are go- 
ing to give priority on article III time to bankruptcy litigants wliich 
no other class of litigants has, except the defendants in criminal cases. 

Now, that's a decision for you to make, but that's the net product 
of what you do. 

Mr. EDWARDS. There is a lot to be said for that decision. Hasn't it 
been recognized for a long time that there are circumstances in many, 
many bankruptcy cases that would encourage the court to give im- 
merliate attention to important business? 

For instance, yesterday we had a very persuasive witness from New 
York who represented the Bohack Corp.—a huge chain of stores— 
with debts of over $60 million, and the bankruptcy judge really met in 
the warehouse. That's how it practically started out. That's where 
his quarters were—his "courtroom." 

Aiid in one instance, the bankruptcy judge issued a restraining 
order to an auctioneer, ordered him not to sell certain items; and the 
auctioneer, knowing that the bankruptcy judge was limited by law t» 



'assessing A fine of $250, went right ahead and feold the goods, and said, 
"I've done this before and I haven't gone to jail yet." 

I think that your contribution here has been major, Judge. Wliat 
we have run into is that most of the district judges, and certainly 
our esteemed Chief Justice and the Attorney General, are willing 
to let the present system continue, even though all the evidence has 
piled up that we are taking certain Americans, certain litigants, and 
saying that they're really not good enough, as privileged as other 
litigants. So, therefore, they're going to have their money, or their 
businesses, or their livelihoods handled in a second-class court. 

And any way you look at it, the evidence piles up that it is a second- 
class court. Tliat's why we spent 6 years examining this. The horror 
stories are infinite. And I want to give you credit that you certainly 
have offered an innovative solution. 

Then, I compliment Mr. Marsh as to what he just said then. It's a 
fcig help to us. 

Judge HtiFSTEDi.ER. May I just add one final comment? I think 
there's a great deal of concern Avith labels, which I do not think is 
appropriate. "We have, technically speaking, nothing but inferior 
courts in the United States, under the Constitution, other than the 
Supreme Court of the United States in the Federal system. 

In the State systems, we have multiple-level courts. Sometimes 
they're called municipal courts, superior courts, and then the appellate 
strufture. Tlie names are not identical, hut the structure is the same. 

We do not believe that litigants in State courts are second-class 
dtizens, or that they're getting second-class judges. For example, in 
California courts are divided jurisdictionally, but that does not mean 
that we think that they're going to get second-rate justice, or that 
they're going to a second-rate court when jurisdictional limitations 
mean that the litigant goes to a municipal rather than a superior court. 
Tliafs not true. 

In this design, I am by no means suggesting that they're getting 
second-class judges, or that they're going to second-class courts. They 
are going to different courts, because the jurisdiction is different. But 
in no respect are they getting second-class treatment. 

Mr. EDWARDS. The evidence is different. They don't even have clerks. 
They have no libraries  

Judge HuFSTEDLER. Mr. Edwards, I'm not defending the present 
system, at all. If I defended it, I wouldn't have attempted to design a 
different system. 

I think the present system is wrong. It's a failure. ; 
Mr. VoLKMER. Mr. Chairman ? ' 
Mr. EDWARDS. Mr. Volkmer. 
Mr. VoiJiMER. I'd like to ask the judge just one question. By sitting 

here and listening, maybe I'm wrong—if I am wrong, I want you 
to dispel my impression that I have received. 

Is your main concern the overloading of the court of appeals ? 
Judge HuFSTEDLER. No. My main concern is that I want to see 

bankruptcy litigants get a full and fair, prompt hearing on all of 
their cases. And I want to do that at the. trial level, and I also 
want to give them access to prompt disposition of their appeals. 
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It is not an overburden, as such, on the judges, although it is true 
that they are overburdened. But I don't know how to give prompt 
attention on eacli level to bankruptcy litigants unless we build a 
structure something along the design which I have suggested. 

Mr. VoLKMER. Basically, a separate structure, then, for bankruptcy. 
Judge HTJTSTEDLEK. It is both separate and integrated. Just as the 

Tax Court is. 
Mr. EDWARDS. The gentleman from Virginia, Mr. Butler. 
Mr. BTJTLER. Thank you, Mr. Chairman. 
If you'i-e wondering what that chart is there, "Proposed Bankruptcy 

Court Structure," "proposed" is not the word I would use, but it is 
my handiwork, because I was trying to figure out if we were stuck 
with an adjunct system what would we like to add to it, in the course 
of the legislation, that would make it acceptable ? 

I do not like to use the word "proposed." I think that probably 
should be titled: If we're struck with tne adjunct system, what do we 
want to put in it? And I won't ask you to comment on that, since the 
unanimous recommendation of that panel is getting away from the 
adjunct system. 

I would appreciate j'our suggestions as to how you would improve 
that—recognizing that it is not my "proposal," but it's just a way out 
if we're in too deep into this thing. 

I would like to turn, if I may, to the question of pervasive juris- 
diction. Mr. Marsh—and I use "pervasive jurisdiction" as a broad 
grant of jurisdiction in H.E. 8200—I judge from your testimony, 
was the recommendation of the Bankruptcy Commission less per- 
vasive tlian what is in H.R. 8200 ? 

Mr. MARSH. I believe that it probably was, although there was a 
final clause in the proposed section that we suggested which could 
be interpreted as being as broad as what is in 8200. 

I don t want, at this late date, to dissent from the report. [Laugh- 
ter.] 

But it was adopted over mv arguments to the contrarj*. At least we 
had the list of things, which \ think is a different proposition. 

Tliere is still the doctrine of ejusdem generis, which says if you list 
10 things, then anything else must be of that general nature, that 
maybe you're not granting as broad a jurisdiction as if j'ou say "any- 
thing related to the bankruptcy proceeding, pei'iod," without any 
sucgestion of what you're thinking about. 

I have said that under that, probably, a pending divorce proceed^ 
ing could be removed to the bankruptcy court. Now, maybe the bank- 
ruptcy court wouldn't take it; I would certainly hope not; but theo- 
retically the bankruptcy court has no power not to prevent the removal 
in the first place. 

The litigant simply goes to the court where it's pending and says, 
"This case is removed." The bankniptcy court then has to say, "Wait 
a minute; we're going to send that back; we're not going to accept 
jurisdiction on that." 

So, I was never in favor of that kind of approach, basically, to the 
grant of jurisdiction. I think it's possible to enumerate what we have 
in mind, and I think we allayed a lot of fear. And specifically, as 



Judge Hufstedler says, if the question repeatedly comes up—^What 
about an antitrust suit? Tlie trustees said this business was wrecked 
by the violation of the Eobinson-Patman Act by this competitor. So 
he sues the competitor in bankruptcy court, and the bankruptcy pro- 
ceeding happens to be proceeding in Nome, Alaska. The competitor 
is located in South Carohna. 

So, the competitor has to go to Nome, Alaska, to defend that law- 
BTlit. 

Mr. BuTUEH. You're not suggesting that antitrust cases are always 
conveniently tried for the defendant ? 

Mr. MARSH. Not when brought by the Government, certainly. 
[Laughter.] 

Mr. BxTTLER. Well, really  
Mr. MARSH. I'm not suggesting that is has to be always convenient 

to the defendant, but I think tliere should be some venue provision 
other than simply wherever the bankruptcy proceeding is located. 

Mr. BTJTLER. The venue we have is protective of the smaller, not the 
larger defendant; that's true. 

Well, I just wanted to get the benefit of your views on that. Does 
the Commercial Law League have any strong feeling in that area ? 

Mr. LEVFT. Yes, we do. First of all, it's always easy to conjure up 
the nightmare situation^—the divorce case, the bitter divorce case 
that's going to be heard by the bankruptcy judge, or the antitrust 
case  

Mr. BUTLER. DO you think one bitter divorce case would cure the 
bankruptcy judges from getting involved in it any more? [Laughter.] 

Mr. LEVIT. I have to say, Mr. Butler, fortimately it's been so long 
since I had anything to do with any, that I have absolutely no knowl- 
edge of the subject. 

Let's talk about antitrust. The fact is, right now if you have the 
reverse situation, if you have a situation where an antitrust claim 
would be asserted against a bankrupt estate and threatened, if allowed, 
to consume all the assets, the court that will hear it—unless it declines 
to do so, under—I think it's 57 (i) —-is the bankruptcy court. 

Because, as we said before, the test isn't the subject matter. The test 
is the question of possession. If a domestic relations judgment is ob- 
tained, it can be proved in a bankniptcy proceeding today. It's true 
that in that case the bankruptcy courts would not go behind the merits. 

There are many instances, however, in which the case is coming out 
of a bankruptcy, particularly cases of exemption, cases of relative 
rights of property, cases of transfers between spouses, which are very 
directly related to a bankruptcy proceeding and may also be directly 
related to a domestic relations problem. 

I can't say that I would oppose the sort of suggestion made by Mr. 
Marsh. Namely, that you give complete jurisdiction, as everybody has 
agreed, to matters within the bankruptcy case, or to suits by a receiver, 
or trustee, imder the Bankruptcy Act. and presumably under a related 
State statute providing for setting aside preference for fraudulent 
transfers, as well as a long shopping list of other cases, and exclud- 
infr certain types. That wouldn't disturb me too much. 

On the otJier hand, I would think I would prefer to have it handled 
by the manner you suggested. That is, giving the parties the right to 



bring it into bankruptcy court. Giving the ripht of removal, but giving 
the bankruptcy court the right to decline—but having it couched in 
language—^the reverse of the Danielson amendment. 

In other words, that the bankruptcy court may decline, when there is 
a showingthat it would be an undue fiurden on the bankruptcy court to 
hear and to determine that question. 

Mr. BUTLER. That's in the present one, isn't it ? II.R. 8200 ? 
Mr. MARSH. Mr. Butler, just one comment. I think the illustration is 

a little bit unrealistic. If the bankrupt has successfully violated the 
antitrust laws, he wouldn't be in bankruptcy. [Laughter.] 

Mr. EDWARDS. Mr. Drinan. 
Mr. DRINAN. Thank you, Mr. Chairman. 
Judge Hufstcdler, one further point that you make. You assert that 

under the bill that we have proposed, that you would give priority on 
article III time to bankruptcy litigants, and you raise them to the 
status of criminal defendants. [Laughter.] 

I suggest that that is not so. that there's a lot of people who, as 
you put it, have priority access to article III time such as in an anti- 
trust suit. They cannot be relegated to a magistrate or a master. 
They have a right under the law. So, I don't think that's really so, but 
even if it is so, bankruptcy cases, at least some of them, have a time 
element. There is an emergency situation, where they need an article III 
judge to decide cases and allow the litigants, if need be, to appeal. 

Judge HuFSTEDiJ'.R. I have never doubted for a moment that bank- 
ruptcy cases are important and that they require urgent attention. The 
question is, jurisdictionallv, Avliere should that attention be first paid? 
I don't wish to be tautological, but it seems to me that the design 
I have suggested, using article I judges, provides them that kind of 
attention. 

Mr. DRINAN. Wliy is article III time so precious ? Couldn't we create 
more article III time? Why should anybody have preference? Let's 
create enough article III time so that everybody has access to it. 

Judge HuFSTEDU-R. Well  
Jlr. DRINAN. That's what we're trying to do. 
Judge HcTFSTEDLER. We come back to the same problem. Father 

Drinan, which is, everybody wants to treat article III time as his or her 
personal homeplate. Everybody wants it. Everybody is contesting 
priorities. 

There was a bill proposed to erase statutory priorities because it's 
become, by and large, meaningless in the civil area simply because the 
court calendars are so congested that, in effect, nobody can be heard 
first. And now the situation is that criminal cases occupy the entire 
calendar time of many of our courts, both State and Federal. 

The question is: How much do you really want to pour into the Fed- 
eral courts? And it isn't a question of bankruptcy litigants being less 
important, but I fail to see how they are more important than sex and 
race discrimination cases under title 'V^II. Those cases are extremely 
important, and thev are also being delayed, not simply months but in 
many instances years. 

Tlie problem is the relative inelasticity of the Federal structure. 
Mr. DRINAN. Yes: but all those cases get an article III judge. They 

may have to wait a bit. All we're saying is that the bankruptcy litigants 
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should have equality, and if there is an emergency, there should be an 
article III judge there to decide things so tliat millions of dollars are 
not lost. 

Judge HursTEDLER. I fail to see at the moment why an article III 
judge has become so critically important, instead of article I judges. 

Mr. DRINAN. Let's give sex discrimination cases to article I judges. 
How about that? Get them out of the courts. Have a separate struc- 
ture for sex discrimination cases and race discrimination. Gret them 
off into a separate court. 

Judge HuFSTEDij2R. I think tliat is not correct, Father Drinan. 
Mr. DRINAN. Why? 
Judge HuFSTEDLER. Bccause we're not dealing with the same volume 

of litigation at all. We are dealing with a relative handful of cases 
in the overall load. 

Mr. DRINAN. Suppose they increase—and they are increasing—and 
become very burdensome. Could we give those to an article I judge? 

Judge HuFSTEDLER. I dou't know why not, if Congress chose to. 
Mr. DRINAN. Would you recommend it ? 
Judge HCFSTEDLER. No. 
Mr. DRINAN. Why not ? 
Judge HuFSTEDLKR. Well, if you hypothesized that they're going to 

reach tlie volume of bankruptcy cases and if they liave same pioblems, 
then I might say sure. But they don't. The large volume of bankruptcy 
cases involve consumer bankrupts. They are people who need prompt, 
efficient attention. But they are primarily administrative problems 
that do not require lengthy trials that title VII cases do. 

Mr. DRINAN. HOW about giving felony cases to article I judges? 
Judge HuFSTEDUER. You have the same constitutional problem which 

I have identified in this structure and have given them the equivalent 
of Federal district courts. 

Mr. DRINAN. Well, one specific question. Judge. Do von have any 
facts to support the conclusion that your proposal avoids the intoler- 
able systemic costs of this expansion of article III courts? Article I 
judges are just as expensive. 

Judge HuFSTEDLER. I'm not talking about tlie dollars-and-cents 
costs. 

Mr. DRINAN. You're talking about systemic costs. 
Judge HuFSTEDLER. Systemic costs. I am referring to the whole 

problem of the structural design of the courts. I am simply saying 
that a vertical elongation of the ladder is the only practical way I 
can perceive to maintain the pyramidal structure of the courts. And 
that is a matter of volume. 

Mr. DRINAN. All right. So you have no cost. This is just speculation 
on your part? 

Judge HuFSTEDLER. No, sir; I don't believe it's a speculation on 
my part. Wliat I did is take the figures from the latest report of the 
Federal Administrative Office to determine the number of bankruptcy 
cases which are "appealed" today to the Federal district courts, and 
I also took into account, from the figures in the Federal Administra- 
tive Office, the number of bankruptcy appeals filed in the Federal 
courts of appeals, as identified by that office. 
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I then attempted to project those figures—guessing, to be sure— 
what amount of expansion of the jurisdictional grant which would 
ultimately be delivered under 8200 to the altered bankruptcy courts. 
And I made an estimate of the number of appeals that we were talk- 
ing about, and it appeared to me, from those, that we would have a 
serious problem in attempting to absorb into the courts of appeals the 
entire "appellate" load of the existing district courts, together with 
the burden we already have. 

Mr. VoLKMER. Would the gentleman yield ? 
Mr. DRIXAN. I'd be happy to yield. 
Mr. VoLKMER. On that point, I'd like to know if you believe that if 

the bankruptcy judges are article III judges, that there'd be the same 
number of appeals from those judges to tTie court of appeals as there 
are presently from the referees to the district couits. 

Judge HuFsi"EDtj:R. I cannot estimate that. I have no basis for know- 
ing it. 

Mr. VoLKivrER. Well, when you figured it in, you figured it in there. 
Judge HTTFSTEDLKR. I estimate that the appeal rate will not be less, 

and I have difficulty believing how it could wl>en you add the contem- 
plated jurisdictional expansion, which by and large I endorse. I dont 
see how it's going to be less. 

Besides, the appeal rates have been going up constantly in the 
United States. The appeal of appealing has reached astronomical pro- 
portions, and I cannot believe that bankruptcy litigants are any less 
inclined to that particular addiction than otlier civil litigants are. 

Mr. EDWARDS. The time of the gentleman from Massachusetts has 
expired, and we do want to give time to counsel. 

Air. VoLKsiER. I'd just like to ask Mr. Marsh, would your answer be 
the same to the question—the number of appeals ? 

Mr. MARSH. I have no real basis for making that judgment. But 
my guess would be that they would be fewer than the present reviews 
or appeals to the district court, simplj' because it's more expensive, 
and the very delay discourages. 

That's perhaps an unfortunate thing, that we have a court system 
where people don't want to appeal because it takes so long: they 
figure they d better just forget it. But it's true. So, my guess would 
be, given the present system, tliat the additional exists and the addi- 
tional delays would discourage a lot of the appeals that now go to the 
district courts. 

Mr. LEVIT. I would think that under the type of structure proposei 
by H.R. 8200 that the number of appeals, taken from that independent 
court to the court of appeals would be slightly higher, but not much 
higher than the nmnber of appeals that now go from the bankruptcy 
judges all the way to the court of appeals. 

I think that those appe^ils that are now taken just to the district 
courts tend to be those appeals which are not that serious. 

I know in my practice—I'm sure Mr. Mareh would say the same 
thing and just judge Hufstedler would from the time when she was 
in private practice—^when you're .serious about a bankruptcy appeal, 
you advise your client that you'd better be prepared to go all the way 
to the court of appeals, regardless of what happens. 
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Mr. EDWARDS. Before we go to counsel, I want to assure Mr. Marsh 
that we are concerned with his observations on the conflict-of-interest 
contents of the legislation. Mr. Marsh thinks that the bill has a strong 
opinion that the bill does not separate the administrative functions 
and the judicial fimctions adequately; is that correct ? 

Mr. MABSH. Yes, sir. 
Mr. EDWARDS. It was intended to substitute, in a way, tlie U.S. 

trustee for the Administrator tliat was established by the Commis- 
sion's bill. We do want to consult with you on that subject, and we 
appreciate your observation, Mr. Marsh. 

Mr. Levin ? 
Mr. LEVIN. FollowinjE: up that qiiestion, Mr. Chairman, the question 

dii-ected to Mr. Mai-sh, does placement of the U.S. trustee or a bank- 
ruptcy administrator, as the Judicial Conference proposes, in the 
judiciary, with the power to enter orders as the Commission and the 
Judicial Conference proposed, lay the groundwork for another referee 
in bankruptcy system as the system develops over the next few years, 
witli the bankniptcy judgas, whatever they be, delegating more and 
more disputed matters to the administrators to be decided in tlie first 
instance? 

Mr. MARSH. Xot substantially, if they have no such power to dele- 
gate in the fii-st place. That can hardly develop if they cannot delegate 
to the administrator the decision of disputed adversary proceedings 
or other controversies arising in bankiniptcy. 

I would urge that the statute say exactly that. So, you say, this 
may develop; it only develops if you pcnnit it to develop, and it should 
not lie permitted. 

Mr. LEVIN. I tliink the development of the referee system over the 
last 80 years has been aided by pressures from the judges charged 
with hearing the ca,ses to amend the statute, and the statute has Iwen 
amended periodically to permit that. 

Mr. MARSH. It's true, because they had other matters they perhaps 
considered more important, or at least they enjoyed handling better. 
These bankruptcy judges will have only bankruptcy adjudications 
to take care of, and there will certainly not be the same inclination, 
unless they just want to go fishing, to assign those functions to some- 
l)ody else tliat they are given by statute. 

^ir. LEVIN. One other question I'd like to direct to all the members 
of the panel. The basic difference, it seems, between the article I pro- 
posal there and the H.R. 8200 proposal, leaving out for a moment 
tlie intermediate court of appeals which could easily be added to 
H.E. 8200, is the issue of tenure of the judges. 

The Constitution states in article III that the judges, both of the 
Supreme and inferior Courts, shall hold their offices during good 
behavior. 

The question I have of the panel is how do you interpret that, and 
has there ever been a nationwide system of article I or non-article III 
courts created to hear cases within the States not concerning 
litigation involving the Grovernment, or would this set a unique 
precedent ? 

Judge HuFSTEDLER. It sets a imique precedent, in a sense, although 
we have had a number of specialized courts—the Court of Claims, the 



Court of Customs and Patent Appeals—whicTi, if memory SM-ves m6 
•right, did *iot start as an article lll'cofurt in the first instance. 

But it is true that, as far as I know, the design that I have proposed 
-is niiique, although it has elements that ai-e drawn from older 
'systems, and it is not wildly different, if you will, from a 
structure of existing courts using magistrates, which do not have the 
status of even article I judges. 

But this gives bankruptcy article I judges who are provided with 
the degree of security that Tax Court judges have. 

With respect to your first question, there's been a great deal 
of writing and discussion about what that means. But pri- 
marily it has been interpreted to mean, reinforced by the provisions of 
impeachment, that one cannot remove an article III judge without 
impeachment; good behavior has been interpreted primarily by 
circuit counsels to date in trying to encourage people who wera 
no longer able adequately to fulfill their offices due to senility and 
things of this kind, to retire. 

Mr. LEVIX. My question is more directed to what it means as to 
what Congress may do when it establishes inferior courts. 

Judge IltrFSTEDLEU. Are we really addi-essing aiticle I or article III ? 
Mr. Lirvix. I'm asking whether that injunction in the Con- 

stitution, that the judges of the inferior courts shall hold office 
during good behavior, in any way restricts Congress' power to create 
a court with other than good behavior tenure. 

Judge Hui-STEDLEK. I don't see that there's a problem here, because 
Congress has also got the power to create article I courts. If you're 
going to create article III courts, of course, you have all of the con- 
straints which article III builds in. If you don't create an article III 
couit, you obviously don't have those constraints. 

Mr. LEVIN. Mr. Marsh ? 
Mr. MARSH. I would say there is a precedent for—^you ask whether 

there is a precedent for this type of court. There is a precedent—the 
bankruptcy courts today. They are obviously not article III courts. 
They are separate courts. There is no one who can try de novo a deci- 
sion tliey have made. True, if there is an appeal, it goes to another 
district court. 

Now, if you say that that is really sort of part of a district court, 
the only way you can derive that conclusion is to say, by virtue of their 
appointment by a district judge they somehow draw virtue from him 
and are able to exercise the judicial power merely because he appoints 
them. 

I find that hard to accept. Wliether or not, constitutionally, you can 
have an article I court exercising this type of jurisdiction'is, to me, 
an unanswered question. I find the argument in the House report very 
persuasive, that you cannot, because it does not follow the pattern, as 
you suggested, of either a controversy where the Government is a 
party or some regulation or imposition upon a citizen whicTi is th* 
subject matter of the controversy, such as the tax court, court of 

' customs, and patent appeals, et cetera. 
And I think it's a very serious constitutional question. The answer, 

:perhaps. to that is, why doesn't it apply to the present l»nkruptcy 
•courts ? And my only reply would be, perhaps it does. 
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Mr. LEVIN. Mr. Levit? 
Mr. LEVIT. Mr. Marsh virtually stole my answer, because that was 

precisely the observation I was going to make. 
I think it's interesting that, when you look at the present bank- 

ruptcy rules promulgated by the Supreme Court and approved at 
feast by an action of Congress, in talking about appeals it talks about 
appeals from the referee to the district court. That is certainly de 
facto recognition of the separate nature of the bankruptcy court as it 
now exists. And I can't state one argument against an article I court 
other than, perhaps, the references to enjoining other courts, which 
would not apply with equal force to the court that we have today. 

Mr. LEVIN. One c^uick question for all the membere of the panel, also. 
If tlie Congress ultimately did create an article I court or perpetuated 
in some form an adjunct system along the lines of the bankruptcy 
eourt structure on the chart, would there be—whatever you think 
©f the ultimate outcome of tlie litigation—would there be litigation 
over the constitutionality of either of those systems? And what effect 

. would it have on processing bankiiiptcy cases for the 3 to 5 years it 
would take to settle that litigation ? 

Mr. MARSH. My response would be that anj'time I represented a 
defendant in that court, one of the defenses would be that the court 
itself is unconstitutional and has no power to adjudicate the con- 
troversy. And I imagine that all other cases would have that defense 
in them until such time as the Supreme Court said yes or no to that 
proposition. 

As to what effect it would have on the bankruptcy proceedings, it 
would dej)end on how soon you could get a decision from the Supreme 
Court. It could conceivably be obtained witliin a time frame that the 
bankruptcy proceedings would not liave been concluded anyway. But 
some of them, obviously, miglit be held up for a period of tijne mitil 
til at issue is i-esolved. 

Mr. LEVIN. Mr. Levit ? 
Mr. LEVIT. I'm sure there would be such litigation, with the results 

Mr. Mareh lias indicated. 
Judge HuFSTEDi^K. I have no doubt that ingenuity of coimsel would 

not be absent in raising constitutional issues. I can also say that I 
would have not the slightest doubt that an attack upon the constitu- 
tional jurisdiction would lie put on the fast track for expedited appeal 
all the way to the top. This was true with respect to the constitutional- 
ity of the reorganization of the courts in the ten-itory of Guam. 

Second, I don't perceive that it would require any serious problems 
on an interim basis if the structure were designed the way I have sug- 
gested it. In the interim, while the appeals were pending, the article 
III courts could simply put on tlicir district judge hats and refer all 
interim business to the article I courts as masters, pending the adjudi- 
cation of constitutionality. There need be no interruption at all. 

Mr. EDWARDS. Sir. Klee? ... . 
Mr. KLEE. Thank you, Mr. Chairman. 
Mr. Levit. it seems that we have two jurisdictional alternatives 

offered here this morning. 
One is to have Congress or some other body in its wisdom draft a 

laundry list of what jurisdiction bankniptcy courts sliould have and 
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leave it to the lawyers to argue what is and what isn't ejusdem generis 
with respect to that list. 

The other is to have the bankruptcy court have pervasive jurisdic- 
tion and have the lawyers come in and argue for abstention and to pos- 
sibly have a decision not to abstain appealable. 

From the standpoint of judicial administration and concerning the 
time of the bankruptcy courts, which of those two models do you find 
preferable ? 

Mr. LEVIT. Let me start out, Mr. Klee, by saying, I only  
Mr, MAESH. Might I interrupt by saying, you misstated my position. 

The final clause m the Bankruptcy Commission's proposal I would 
delete, so it would not be a question of somebody arguing about what 
is or is not ejusdem generis with the list; it would be whether it was 
on the list. 

Mr. KLEE. Mr. Levit, then, I don't want to have you answer a ques- 
tion that hasn't been posed. 

Take the alternative with a pen^asive jurisdiction with abstention 
vereus a specific jurisdictional list that is drafted by mortals. 

Mr. LEVIT. Mr. Klee, I only hope that within the foreseeable future, 
tltat we get to the point where that's the main issue with regard to the 
pending bankruptcy bill, because I would have to say, although I 
would prefer the pervasive jurisdiction with the right to abstani, I 
personally—and I think I can speak, well, for the League as a body^ 
would be more than happy with a court tliat conformed in all other 
respects to our specifications and had the so-called shopping list. 

Mr. KLEE. Take Mr. Marsh—and I should address this to him. As 
the former chairman of the Commission he has proposed an alterna- 
tive jurisdictional standard. In his testimony he has supplemented 
tliat by saying that we have to add a list for things like collections 
of accounts receivable. 

Yet I would ask Mr. Marsh what effect his proposed jurisdiction 
would have on the 1970 dischargeability amendments, actions to move 
against the debtor on discharged debts, actions to move against the 
debtor's exempt property, things of that nature. 

It would appear the the bankruptcy court would not have jurisdic- 
tion under your proposal, as drafted. 

Mr. MARSH. Initially, I should say that I didn't make this suggestion 
as chairman of the Commission; I ceased being that in 1973. I made it 
purely on my own. 

But I am not prepared to debate with you whether one or two 
matters that sliould have been included was left out of the list that was 
included in the Bankruptcy Commission's draft statute. 

We never considered that that was not going to be amended by Con- 
gress, although we in our wildest dreams never thought that what has 
happened to it would happen. 

Mr. LE\Tr. Certainly, Mr. Klee, in my answer I presupposed that 
such matter as you refer to which are now clearly within the exclusive 
summary jurisdiction of the bankruptcy court would remain in that 
jurisdiction, and I so understood Mr. Marsh. 

Mr. KLEE. Thank you. 
Mr. Marsh, there has been some question raised this morning about 

the separation of administrative and judicial fmictions. The chairman 
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lias indicated a desire toHaveH.R. 8200 amended to iiiake things more 
clear in that respect. 

Is the problem that there are specific administrative functions in 
H.R. 8200 that are vested in the bankruptcy judge, or is it a problem 
that the administrative functions are not clearly vested anywhere? 

Mr. MARSH. I think the problem is both. 
I think there are clearly items, such as presiding at the first meeting 

of creditors, specifically vested in the judge which should not be vested 
in the judge. 

On the other hand, I think it is also a problem that there is not 
specified that duties this trustee has. I don't think you can create a 
public official and expect him to assume duties that are not specified 
more than simply saying he is to supervise somebody else. But that's 
all I can find in the bill that says what the trustee should do, and 
appoint trustees in individual cases, whicli is a specific function. 

Mr. KLKE. Well, taking if for granted that the bill does not say that 
the judge presides at the first meeting of creditors but rather leaves 
that vague, are there any functions vested in the judge in the bill 
that you would want specifically removed to the U.S. trustee ? 

Mr. MARSH. My basic proposition, if you want to call it that, what 
I think is necessary to accomplish this sepai-ation of functions is that 
all uncontested matters, with specified exceptions, be vested in the 
administrator or trustee, whatever you want to call him, by whomever 
he is appointed. 

The specified exceptions would, for example, be perhaps—and these 
•were included in the Commission's bill—the approval of fee applica- 
tions by attorneys, the confii-mation of plans of reorganization even 
though no one has appeared to contest them. 

I certainly would not object to including in the judge's function 
certain uncontested matters. But I think that the starting point ought 
to be that an uncontested matter is not a matter to be considered by the 
judge but should be handled by somebody else, and then to make ex- 
ceptions to that proposition to whatever extent it is thought to be 
necessary or wise. 

Mr. Ki^E. Mr. Marsh, I think there would be concurrence with that. 
My fear is that the administrator or the trustee will start resolving 
disputes that the judge considere unimportant, and in fact para- 
graph 4 of the judical conference proposal that you endorsed envisions 
the allowance and disallowance of claims or exemptions or discharges 
for determining the priority of claims, all these bonafide legal dis- 
putes to be resolved in the first instance by the U.S. trustee. "Why 
should those disputes not be resolved by the court ? 

And if some disputes are going to be resolved by the trustee, then 
don't you share Mr. Levit's fear that more disputes of a less important 
nature will be delegated? 

Mr. MARSH. AS I read their proposal, this action by the administra- 
tor is not and cannot be the resolution of a dispute. 

He makes the preliminary determination, gives notice of it, and then 
anyone who wants to dispute that action has the right to, as they say 
in their draft, trial de novo before the judge. 

So that how you bring up the issue or the question as to whether 
there is a dispute or there isn't a dispute is a matter of mechanics. You 
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can have a preliminary determination maHe, and if anybody who Va-rttIS 
to dispute it—then you would go to the coiirt. 

If you want to give notice before anybody malces any kind of deter- 
mination and say, if there is any dispute, it will go to the court with- 
out any preliminary determination by the administrator, I would have 
no problem with that. I think it might be better to do it that way. 

Ml". KLXE. Judge Hufstedler, it seems to me that we have established 
certain things with respect to the court, structure this morning. 

Let's assume that the 300 bankruptcy appeals are tripled to 900— 
that's about three tliree-judge panels for the entire country—or if vou 
think it's going to be more because of the expanded jurisdiction, Jet's 
assume that there is an intermediate court of bankruptcy appeals so 
that in one way or another bankruptcy appeals ^-ill be solved, whether 
it's intermediate between the bankruptcy court and the circuit court 
or whether it goes from the court of appeals to the Supreme Court. 

Let's just assume away that problem. 
It seems to me, then, we're left with the proposition that bankruptcy 

disputes in the new court which will not be the administrative matters 
under present law but will be bona fide legal disputes on a par with 
civil rights disputes, antiti-ust disputes, securities disputes, ought to be 
heard by a judge of equal stature as an article III judge. 

Now, you yourself this morning have referred to a judicial hier- 
archy. You have referred to article III time. 

Why are you reluctant to create more article III time by creating 
more article III judges either in the district courts with a priority 
for bankruptcy cases so they can be processed within the existing struc- 
ture or in a separate article III court,, if that's necessary' ? 

Judge HUFSTEDLER. Wliat we have done in this hypothesis is to 
erase the problem, because you have assumed that we don't need to 
worry about anything other than the basic trial level. If that's all you 
have to worry about, there isn't any problem about expanding the 
basic trial level in any judicial system in the coimtry. 

Mr. KLEE. Fine. Assuming you approve article III judges at the 
trial level, if the appeals proolem can be solved—let's turn to the 
appeals problem. 

Would an article III court of bankruptcy appeals between the bank- 
ruptcy court, the independent article III bankruptcy trial court, and 
the c«urt of appeals solve the appeals problem; and if not, why not? 

Judge HUFSTEDLER. It might. 
Now, of course, you still have the same difficulty I mentioned earlier; 

that is to say that either you create a specialized article III court or 
you add to the existing district judges enough judges to undertake 
that load. 

Tliose are the two options on article III. Tliere aren't any others. 
If you create a specialized court which is a specialized district court, 

you then do create the situation I earlier criticized, that is to sa}', un- 
like any other civil litigant you have given total priority to Federal 
district court time that no other litigant has. And I say I don't see how 
that can be justified. 

Mr. KLEE. TO tlie contrary. I think it depends upon the approach 
from which we're looking at the problem. 

All other Federal litigants with important litigation have their dis- 
putes resolved by Article III judges. Your analysis should picsuppose 
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.» new bankruptcy court whore the predominant judicial function will 
be the resolution of disputes of a complicated nature. These aren't 
traffic cases. These are every bit as complicated as antitrust cases or 
civil rights cases. Bankruptcy cases going to have litigants that are 
entitled to have those disputes resolved by judges of equal stature as 
hear all those other cases. 

Tlie only way they, are going to be of equal stature is if they are 
given life tenure, because I don't think you re stating the proposition 
liere this morning, that tlie article I judges or the bankruptcy referees 
have the same stature and prestige and regard by the bar as the district 
judges. 

Judge HTTFSTEDLER. I don't think you can say that with respect to 
the Tax Court, for example. 

To say that the regard is not there for the existing system of 
referees is certainly true. I have never endorsed that system. I do not 
endorse it now. But it is tnie that every otlier civil litigant in the 
structure you liave just stated, every other civdl litigant, must take 
his or her place in line. 

Mr. KLEE. Except where time is of the essence, and bankruptcy is 
one of those cases. 

Juds;e HUSTEDI-ER. Even when time is of the essence they still have 
to wait. We ha\e Federal district couits in the ninth circuit that 
liiiven't heard a single civil case, not a single one, for months. 
,  Mr. KLEE. Mr. Chainnan. may I yield to Mr. Levin. 

Mr. BUTLER [presiding]. If Mr. Levin has a question. 
Mr. LEVIN. Judge Hufstedler, it seems to me what you are saying— 

and please correct me if I am misinterpreting this—is that you are 
willing to gi-ant the bankniptcy cases a separate court  
,   Judge HUFSTEDLER. Yes. 

Mr. LEVIN. Would you wish to compensate in some way by not grant- 
ing article III status? Therefore, bankruptcy litigants would have the 
])riority that otlier litigants have who would have a different status, 
and I'm not going to say lower or liigher, but a different status judge 
than other litigants have. 

Judge HUFSTEDLER. They have different status from some other liti- 
gants but not all other litigants. All kinds of other litigants have 
access not to article III judges at all, whether we're talking about 
the enormous system of quasi adjudicatory powers given to the Federal 
administrative agencies or whether we're talking about all of the litiga- 
tion which has nourcd now into the magistrates laps. 

It isn't that. What I'm saying is, in order to preserve the pyramidal 
system that we have and to preserve the hope of a prompt and speedy 
appeal to every litigant who seeks one, that the only way I can seek 
to accomplish that and still create an independent court is to have a 
vertical elongation of the ladder. 

Mr. LEVIN. I was assuming that. 
Judge HUFSTEDLER. Yes. And that's precisely the reason for it. 
Xow, of course, if you were able to resolve the matter of the appeals 

without bending the rest of the structure out of shape, fine. 
I am not saying this is an ideal resolution. I agree that there isn't 

an ideal resolution. But it seems to me that it permits horizontal 
elongation by adding to the vertical structure without pressing out 
qf sliape the rest of the Federal design. 
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But it is not because it's second-class litigation. It isn't second-class 
litigation. Neither is the processing of Federal habeas petitions by 
magistrates, in my view, second-class litigation. Of course, it isn't 
second-class litigation. There are constitutional rights of people who 
are in prison. I don't treat that as trivial. 

Mr. LEVIN. Thank you, Judge Hufstedler. 
Mr. BTJTLER. Mr. Klee. 
Mr. KLEE. Judge Hufstedler, I have one last question for you. It has 

to do with a proposal that has been advanced by other parties advo- 
cating appointment of judges by the judicial coimcils rather than 
by the courts of appeals. 

I think its well established that judges are inferior officers of the 
United States—certainly, bankruptcy judges are if clerks of court 
are, and the Supreme Court has decided that clerks of a court are. 

Do you think there is any significance to judicial councils appointing 
bankruptcy judges rather than courts of appeals sitting as a court 
of law doing that for constitutional purposes? 

Judge HUFSTEDLER. NO ; I don't. 
But I don't agree with the proposal, and I have indicated that I 

do not agree with it. 
I don't agree with it for two reasons that have nothing to do with 

constitutionality. As a matter of fact, in our court we sit simultane- 
ously as court and council, so I think the distinction is a distinction 
without a difference. 

Mr. KLEE. Certainly, though, if the judges were meeting at the coun- 
try- club and they were making appointments not as a judicial council 
but just as a body of judges, do you think wlien the Constitution says 
inferior officers may be appointed by courts of law, it means the 
members of that court of law in any context ? 

Judge HuFSTEDLFJt. No; I cannot imagine a situation in which we 
would be appointing anybody at a countrj' club. 

But, in any event. T don't believe that tliere is a constitutional prob- 
lem there. I tliink it's a distinction witliout a true difference. 

But I don't agree with having the court of appeals, whether they 
sit en banc in a courti-oom to do it or wliether thej- sit in a conference 
room bearing the label "cireuit council" and perform that task. I 
do7\'t agree that they should do it in either event. 

In the first place, the problem is again overburden. We have more 
work that we can possibly do now, and the addition of another dutj' 
is not a welcome task. 

But, more important, we don't have any particular reason to do a 
good job at it. We cover an enormous geographical territoi"y. We sim- 
ply don't have access, nor staff, to acquire enough information to en- 
able us to do a good job. 

So that, again, in my design, if you're going to do any appointing, 
if you separate the whole structure from the district court, giving 
that power by delegation to the district court se«ms to me to be a 
good idea. Tliey are on the scene, and I think they can do a much bet- 
ter iob than we can. 

So in either event. I don't agree with the fundamental premise that 
tlio courts of anpeal should be doing it at all. 

Mr. KLEE. ^Yhat about giving it to the President ? 
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•   Judge HtJPSTEdiER. I don't think the President -welcomes ain^ lur« 
ther responsibilities, either. 

He Mould have to delegate it, and I'm not cominced that the ad- 
ditional duties of appointing hundreds more judges is a particularly 
welcome one. Of course, if they are article III judges, there isn't any 
choice. There's a constitutionardictate. 

Mr. Kiaae. You state that there is no difference between the judicial 
council and the courts of appeals, or it's a distinction -without a dif- 
ference. 

Judge HuFSTEDLER. It's a distinction without a constitutional dif- 
ference. 

Mr. Ku5E. On what basis do you draw that conclusion ? 
When circuit judges are out of the court setting, when do they cea8& 

to be a court of law, for constitutional purposes ? 
Judge HuFSTEDLER. I have never thought that we were really talk- 

ing about geography. What I'm talking about in terms of circuit 
council is a meeting attended by all of the judges of my court when we 
sit as circuit council. During the same meeting, in fact, in the same 
place precisely we also take votes on mattere with respect to hear- 
ings en banc. 

In short, we don't move an inch physically, and we're doing pre- 
cisely the same thing. 

Mr. KLEE. Thank you, Mr. Chairman. 
Mr. BUTLER. I thank the panel for a productive session. You have 

been very helpful in our problpm of the organizational structure of 
the courts and related problems, and we tliank you very much for 
your time. 

We will return at 2 o'clock. 
[Whereupon, at 12:06, the subcommittee recessed for lunch.] 

AFTERNOON   SESSION 

Mr. EDWARDS. The subcommittee will come to order. This afternoon 
we are continuing consideration of the bankruptcy bill, and we have 
the honor and pleasure of welcoming the representatives from the Judi- 
cial Conference of the United States, the Honorable Wesley E. Brown, 
Chairman, Judicial Conference Ad Hoc Committee on H.R. 6; my 
good friend and former colleagiie on the Commission, the Honorable 
Edward Weinfeld, who is a district judge in Xew York City, and 
Chairman of the Judicial Conference Committee on Bankruptcy Ad- 
ministration; and the Honorable Ruggero Aldisert, Judge of the 
United States Court of Appeals for the Third Circuit. 

Am I right, sir ? 
Judge ALDTSERT. Yes. 
Mr. EDWARDS. We're certainly all delighted and honored to have 

you here. Without objection, the written statements will be made a 
part, of tlie record, and you may proceed. 

[The prepared statement of Judge Wesley E. Bro^vn follows:] 

STATEMENT OF JUDGE WESI-EY E. BROWN, CHAIRMAN, JITDICIAT, CONFEBEITCE AD HOC- 
COMMITTEE ON BANKRUPTCY LEOISI.ATION 

Mr. Chnirman. I greatly appreciate your kind Invitation to nppenr today to- 
present the views of the Judicial Conference of the United States on the court 
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organizational and structural provlslona of H.R. 8200, the bill to revise the banlc- 
ruptx-y laws of the United States. I would like, first of all, to extend our com- 
jilimentB to the Snbcommlttee for tlie magnificent effort it is making to modernize 
the suljstantive law of bniikniptcy and tx) improve bankruptcy administration. 
Most statutory provisions relating to the law of bankruptcy date back to the 
Bankruptcy Act of 1898; others date from the extensive revisions made by the 
Chandler Act in 1938. Although those venerable laws have served us well, eircum- 
stiinces have changed. A complete revision of the bankruptcy laws is long over- 
due. I know that 1 speak for all federal judges in commending you, Mr. Chairman, 
and all the members oi the Subcommittee, for the time and effort you have 

•devoted to this work. 
The Judicial Conference, as you know, has taken no position regarding the 

•changes in stibstantive law proposed in Title 1 of H.K. 8200, since they involve 
matters of policy for the determination of tlie Congress. I,ast March, however, 
the Conference did consider the changes in court structure and juristiiction con- 
tained in Title II of H.R. 6 and voted to recommend agaln.st their enactment. A 
Hpecial Ad Hoc Committee, of which I was named Chairman, was appointe<l to 
develop an alternative to Title II, consistent with the objectives of H.R. 6 and 
the reconunendations of the Commission on the Bankruptcy Laws, to be presented 
to the Congress for it.<! consideration. Tlie repwrt of the Ad Hoc Committee setting 
forth its recommendations for changes in Title II was approved in principle by 
a mail vote of the Judicial Conference last month. That report is attached to 
this statement as Appendix A. If I may. Mr. Clmirman. I would like to request 
that it be 9o incorporated in the record and then proceed to a discussion of the 
basic recommendations contained therein. 

Mr. Chairman, the basic issue is whether the creation of a separate court sys- 
tem for bankruptcy cases is really necessary to provide the citizens of this nation 
witli as respon.sive a sy.stein of justice as they expect and deserve. Proponents of 
a s«>parate court maintain that bankruptcy is a specialized field of law, that 
district court docket-s are backlogged and caimot accept additional jurisdiction 
in bankruptcy matters, and that centralized control in one court of all cases and 
prf>cee<Uug8 in banknipU'y is required for efficient administration. In our view 
those arguments are not sound. 

First of all, i)ankruptcy cjises are unique only in their admlni-strative and 
proceflural aspects. Except for procedural que.stions. questions relating to dis- 
<'harges and the effect of discharges, and questions of statutory interpretation 
involving the Bankruptcy Act it.self, any questions which might arise in I)ank- 
ruptcy ca.ses or proceedings might also arise in oUier cases brought under tlie 
existing jurisdiction of the district court.s. The exceptional issues are both limited 
in niunlwr and not difficult to handle. Furthermore, if there is to be a separation 
of judicial and administrative functions, as provided in H.R. 8200, the judges of 
the new court will be removetl from the day-to-day administration of bankruptcy 
I)roceedings and the greatest nee<l for expertise in proce<lure and administration 
will be experienced l)y an administrator, subject only to judicial review. 

Secondly, the expande<l jurisdiction authorized by H.R. 8200 relates most 
Blgnilicantly to the transfer into the new court system of "plenary suits", now 
handled in the district courts and state trial courts. Plenary suits are common 
law suits, the daily work of state and federal trial court.s. They involve no 
issues of bankruptcy law. The only distinguishing characteristic is that one of 
the parties is a representative of an estate in bankruptcy. H.R. 8200 authorizes 
the removal of any type of case "related to" a Imnkruptcy proceeding to the 
new court. A securities case, a patent case, or a civil rights proceeding, pending 
on til© docket of a district court, could be transferred to the new court system. 
The practical effect, therefore, would be to give the new court juri.sdiction over 
any type of civil action now within the jurisdiction of any state or federal 
<^urt. if the case were related to the bankruptcy proceeding. Rather than being 
"specialized" judges in a .specialized field of law, the judges of the new court 
would have to l)e "generalized" judges in the ftill field of general juris<liction. 

Thirdly, a new court structure per se will not obviate or eliminate delays 
In administering liankrupt e.«tates; expedition of cases depends on the avail- 
ability of judicial resources. If these resources can be provided for a new court 
system, they can just as ea.slly—and far more expeditlously—be provided for the 
«slsting court system, at substantially less expense to the taxpaylng public. 
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n. 

As I previously indicated, we do not believe the reasons advanced on behalf 
of a separate court are sound. We believe the existing district courts can—and 
should—assume additional jurisdiction over "plenary suits" in banlcruptcy. The 
Judicial Conference so recommends. The undesirable consequences to good 
judicial administration of having two separate trial covirts in each district are 
readily apparent. Almost two of everything would be retiuired; two clerks* 
offices, with two separate sets of records; two jury systems; two financial 
accounting systems for fees and registry funds; and perhaps even two court- 
houses. All of this would be extremely costly. Furthermore there would be au 
overlapping jurisdiction, which would inevitably lead to disputes and forum 
shopping. 

Less than four years ago the American Bar Association Commission on 
Standards of Judicial Administration sought to avoid or overcome precisely 
those problems in its recommendations relating to court organization. The 
Standards relating to Court Organization, which were approved by the House of 
Delegates of the American Bar Assoication in February of 1074 contain the.se 
provisions: 

"Standard 1.10. Unified Court System: General Prlnicple. The aims of court 
organization can be most fully realized in a court system that is unified in it.s 
structure and administration, staffed by competent judges, judicial officers, and 
other personnel . . ." 

"Standard 1.12. Court of Original Proceedings. The court of original pro- 
ceedings should be organized as a single court. 

• •••••• 
"(b) Judges and judicial officers. The court of original proceedings should 

have a single class of judges ... To assist the judges, the court should have a 
convenient number of judicial officers performing such functions as committing 
magistrate, court commissioner, bearing officer, and full-time referee." 

ni. 

Mr. Chairman, If I may, I would now like to turn to the jurisdiction, venufr 
and removal provisions recommended by the Judicial Conference. Let me point 
out that the language we have used is based upon similar language in H.R. 8200 
with reflect to a separate court. 

In regard to juris<llctlon over plenary suits, we have used the term suits "by 
or against" a representative of the debtor's estate, rather than suits "arising 
Tinder or related to" the pending bankruptcy procee<ling. We believe the sug- 
gested langtiage Is more precise in defining tlie scope of jurisdiction and should 
avoid litigation over the meaning of the term used In the bill. We could not 
conceive of a suit "arising under or related to" the pending bankruptcy proceed- 
ing to which a representative of the estate was not a party. If there were a case 
relating to liankruptcy in which the estate was not a party, we do not see why 
the parties would want to bring the case into a bankruptcy court, unles.s they 
were seeking to obtain some personal advantage unrelated to the bankruptcy 
case. 

The venue provisions we suggest are also similar to those in H.R. 8200. Minor 
changes in language, however, are suggested to adapt these provisions to those 
presently contained In the general venue statute. 

The removal provisions of H.R. 8200 would permit removal by any party. We 
have suggested provisions permitting removal only by the trustee or representa- 
tives of the bankruptcy estate. Thu.s, If the trustee elects to file a plenary suit 
in a state court, the defendant could not remove from that state court. 

IV. 

Mr. Chairman, the Judicial Conference recmnmends most emphatically that 
the system of referees, or bankruptcy judges, be retained as an adjunet of the 
district court. The existing system has. overall, worked well. As you personall.v 
have noted, Mr. Chairman, the existing system "Is basically sound", and the 
record shows that the increa.sed volume of bankruptcy litigation In recent years 
has been handled comjietently by the judicial officers chargetl with the respon- 
sibility for bankruptcy administration. While we believe that n>cord fiilly evi- 
dences the need not to enact a complete restructuring of the court system, we 
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also believe that several changes in existing law would be wise. In 1960 the Jtidl-* 
cial Conference first asked that the term of oflBce for bankruptcy referees be 
Increased from 6 to 12 years, and that retirement benefits also be increased. Those 
recommendations were, for years, reiterated, were presented to the Commission, 
and are now renewed in the Ad Hoc Committee's report which we file here today. 

Additionally, the Conference recommends that appointment of bankruptcy 
judges be made by the judicial councils of the circuits. The bill submitted on 
behalf of the National Conference of Bankruptcy Judges, and introduced in the 
93rd and 9-tth Congresses, contained a similar provision. The Bankruptcy Com- 
mission believed there was an aiJi)earance of a conflict of interest when the de- 
cision of an appointed judicial oflicer was made reviewable by the appointing 
authority. While we know of no case where this was so, the Judicial Conference, 
nonetheless, recommends appointment of bankruptcy judges by the judicial coun- 
cils of the circuits. 

VI. 

The Bankruptcy Commission, as you know, Mr. Chairman, strongly recom- 
mended a separation of the judicial and administrative functions of bankruptcy 
judges. To accomplish a separation the Commission reconuuended the creation 
of a separate bankruptcy administration. H.R. 8200 provides for a separate United 
States trustee system under the Attorney General Mr. Danielson's amendment 
to H.R. S200 retains the United States trustee system, but places it under the 
Judiciary S. 22(5(1 upgrades the method of apiwinting trustees, but a bankruptcy 
judge would continue to make appointments of trustees. 

Consistent with the concept of separation, the Judicial Conference recom- 
mends the creation of the otllce of "bankruptcy administrator" in eadi dis- 
trict court. The bankruptcy administrator would take over tlie administrative 
duties of liankruptcy judges, including the apijointment i>t trustees wlien re- 
quired. The bankruptcy judge would then be free, as a judicial officer, to con- 
centrate on the resoltion of controversies arising in the adniinistralidn of 
bankruptcy estates. The Conference also recommends that liankruptcy admin- 
istrators be appointed by the judicial councils of flie circuits for terms of five 
years. Thus, the bankruptcy judge would not be in the position of reviewing 
administrative decisions of a bankruptcy administrator whom he appoints, 
and tlie bankruptcy judge would not apopint trustees in a liquidation or dclitor 
relief proceeding under Chapters 7 and i:{. The language of the proposal con- 
tained in the Ad Hoc Committee report defines in general terms the duties to be 
performed by a bankruptcy administrator. 

Those, Mr. Chairman, are the Judicial Conference's basic recommendations 
relating to the structure and organization of the federal courts to more effi- 
ciently administer bankruptcy cases, wliich we understand to be the subject of 
these hearings. If tliere are qtiestions pertaining to these .suggestions, or any 
other suggestions contained in the report we have submitted, we shall be pleased 
to comment upon them. 

Again, I would like to express our appreciation for your courtesy in permitting 
us to present our recommendations. 

REPORT OF THE AD Hoc COMMITTEE ON BANKBTJPTCY LEGISLATION 

To the Chief Justice of the United States, Chairman, and Memlwrs of tlie Judi- 
cial Conference of the United States : 

Your Ad Hoc Committee on Bankruptc.v Legislation met in Washington, 
D.C. on Noveml)er 11 and 12, 1977 to continue its review of bankruptcy legisla- 
tion landing in the Congress. AH members of the Committee were in atten- 
dance except Circuit Judge Ruggero Aldisert and District Judges Thomas Mac- 
Bride, Joseph Lord, and Raymond Pettine, ail of whom were unable to be 
present. 

STATUS OF PENDING LEGISLATION 

During the two-month interval since the last session of the Conference there 
have been two important developments. Ilrst. the bankruptcy bill, H.R. 8200, 
as reported by the House Judiciary Committee, was brought to the flour of 
the House of Representatives on October 27 for two hours of debate before 



the Gommittee of the Whole House on the State of the Union. On the follow- 
ing day an amendment to the bill, offered by Mr. Danlelson of California, and 
strongly supported by Mr. Railsback of Illinois, was adopted by the Committee 
of the Whole by vote of 18.3 to 158 with one member voting present. This 
amendment retain.s jurisdiction of bankruptcy cases in the district courts, 
increases the jurisdiction of the district courts over plenary suits, and provides 
for salaried trustees in bankruptcy under the judiciary rather than the At- 
torney General. In most respects it Is consistent with the principles set forth 
in the Third Preliminary Report of your Committee approved by the Conference 
in September. After this amendment was adopted In the Committee of the 
Whole consideration of the bill was halted on motion of Mr. Edwards; however, 
the bill remains on the House calendar and can bo called up for further con- 
sideration in the next .session. At that time the Daniel.son-Railsback amend- 
ment is subject to a further vote before the full House of Representatives 
on the amendment adopted by the Committee of the Whole. 

Secondly, on October 3l8t Senator DeCoucinl (for himself and Senator Wallop) 
introduced in the Senate S. 2266, a bill which is similar to H.R. 8200 in regard to 
amendments to the substantive law of bankruptcy, but which follows the provi- 
sions of the Danielson-Railsback amendment with r&spect to retaining bank- 
ruptcy jurisdiction in the district courts. S. 2266, however, contains no provision 
for "United States trustees", as would the House bill, as amended. Instead S. 2266 
provides for the creation of panels of private tnistees to be established under reg- 
ulations of the Director of the Administrative Office. 

Hearings on S. 2266 are schedule<l for November 28-30 and representatives of 
the judiciary have been invltinl to appear and testify. Additionally, hearings have 
l»een reopened in the House of Representatives and various judges are being asked 
to appear and testify on December 12 and 13 on the question of "the status of 
bankruptcy judges." 

REPORT OF THE DRAFTING  SUBCOMMITTEE 

Prior to November 10 the drafting subcommittee submitted to the full Ad Hoc 
Committee specific amendments to Title II of H.R. 8200, the title which deals 
primarily with the organization and jurisdiction of courts .sitting In bankruptcy. 
The drafting subcommittee also submitted suggested amendments to the transi- 
tional provisions contained in Title IV of H.R. 8200. 

In view of the legislative posture of H.R. 8200, the Committee decided to cast 
proposed changes in Titles II and IV of the legislation in terms of amendments to 
the Senate bill, S. 2266. The Committee felt that this approach would be appropri- 
ate since the provisions of Title II of the Senate bill with respect to court or- 
ganization and jurisdiction are similar to the Danielson-Railsback amendment to 
H.R. 8200. The draft amendments to S. 2266, recommended by the Committee, are 
«et out in Appendix A. A copy of S. 2266 has been previously sent to every member 
of the Conference. 

SUMMARY OF TITLES II AND IV OF S.  2266 AND PROPOSED AMENDMENTS 

A. Title II—Amcndmenti to Title 28 of the United States Code and to the Federal 
Rules of Evidence 

Sec. 201 of Title II of S. 2266 adds a new chapter 50 of Title 28 which creates the 
office of "bankruptcy judge"; provides for appointment of bankruptcy judges by 
tliB judicial councils of the circuits for terms of 12 years; authorizes the Judicial 
Conference to determine the number of po.sitlons to be created; grants bank- 
ruj>tcy judges the imwcr to cond\iot all proceedings In bankruptcy eases and, to the 
extent authorized by the district court, the power to conduct trials and other pro- 
ceedings of "plenary" suits; provides authority for facilities and the payment of 
exiienses, and for the temporary assignment of bankruptcy judges to sit in other 
districts; and fixes the compensation of bankruptcy judges at the rates currently 
fixed for referees in bankruptcy. This section is similar to a corresponding pro- 
vi.sion in the Danielson-Railsliack amendment to H.R. 8200. 

Your Ad Hoc Committee recommends only minor changes in Sec. 201 of Title II 
of S. 2266: 

1. That the term "referee in bankruptcy" be substituted for the term "bank- 
ruptcy judge" as the preferred title for the Judicial officer authorized to conduct 
proceedings In bankruptcy cases; 



2. That provision be made In { 771(e) for the termination of a position which 
is no longer needed; 

3. That the language of S 775(d) pertaining to contempt of court be clarified ; 
4. That I 777 pertaining to employees be stricken since It is covered generally in 

the following section. See also the proposed new provision for a banlcruptcy ad- 
ministrator discussed below; and 

5. The Insertion of { 778 and $ 779 pertaining to training and dockets. 
Sections 202 to 204 of Title II of S. 2266 would amend the basic jurisdiction. 

venue, and removal sections of Title 28 to cover proceedings under title 11 and 
plenary suits to which the trustee or representative of the debtor's estate is a 
party. The Committee recommends approval of these provisions of the Senate bill 
with the insertion of the phrase "case or" In S 1391(h). 

Section 205 of Title II of S. 2266 would amend 28 U.S.C. 455 to substitute "bank- 
ruptcy judge" for "referee in bankruptcy". The Committee recommends deletion of 
this section. 

Sections 206 to 208 of Title II of S. 2266 are technical amendments. 
Section 209 of Title II of S. 2266 would provide for the creation of a panel of 

private trustees in each district under regulations to be adopted by the Director 
of the Administrative Ofliee. The Committee is recommending in lieu thereof the 
appointment of a Bankruptcy Administrator in each district court by the circuit 
council for a term of five years. The bankruptcy administrator would oversee 
the administration of bankruptcy cases and relieve tlie referee of many admin- 
istrative duties. This propo.sal is consistent with the concept of separating the 
judicial and administrative functions of referees in bankruptcy advocated in tJie 
reports of the Commission on the Bankruptcy Laws. The jwwers and duties of 
the bankruptcy administrator are set out in a proposed new § 906 to Title 2.S. 
The principal function of the bankruptcy administrator would l)e the supervision 
of trustees whom he would appoint (rather than the referee). Determinations 
mado by the administrator would be subject to review by the court, either by 
the referee or the district judge. 

Sections 210 to 213 of Title II of S. 2266 would add a referee (bankruptcy 
judge) and a TTnlted States magistrate to memljership on the Board of tlie 
Federal .Tudicial Center. Tlie Conference previously disapproved the proposal 
contained in H.R. S200 to place two bankruptcy judges on the Center's Board. 
Your Committee recommends that these sections be deleted from S. 226C. 

Sections 214 to 218 of Title II of S. 2266 are teclinical amendments. 
Section 218 of Title II of S. 2266 would amend chapter 123 of Title 28 to add 

a new section relating to fees to be charge<l in bankruptcy cases. 
Section 220 of Title II of S. 2266 would increase the retirement benefits for 

referees, but would also increase the payment to be made into the Civil Service 
Retirement fund. 

The Ad Hoc Committee also recommends a new j! 210 to Title II to amend 28 
U.S.C. 634(a) jiertaining to the salaries of magistrates to clarify the reference 
to the Bankruptcy Act. 
B. Title ir—Tran»ition 

Section 402 of Title IV of S. 2266 provides that the effective date of the Act 
shall l)e .Tuly 1, 1979. To assure an appropriate interval between the date of 
enactment and the effective date tiie Committee is recommending an amendment 
to assure a minimum interval of ISO days and is further recommending that the 
effective date commence at the beginning of the government's fiscal year. 

RECOMMENDATIONS OF THE COMMITTEE 

The Committee recommends as follows: 
1. That the Judicial Conference approve in principle Titles II and IV of S. 226C 

with (he anicndnieiits set forth in the nttache<i Appendix A : 
2. That the Committee be authorized, consistent with this report, to make 

other suggestions to the Congress of any needed changes in tlie bill which mnv 
come to the attention of the Committee: and 

3. Tliat the Committee he authorized to release this report to the Congress 
and other iiitprested jiersons. 

Respectfully submitted, 
WESLEY E. BROWN, Chairman. 



''••• APPEXDIZ A 

PBOPOSED AMENDMENTS TO TITU^S II AND IV OP S. 2206. 95TH OONOSESS, A 
BnX To E6TAULI6H A USITOBM LAW ON THE SUBJECT OF BANKBUPTCIES 

TITLE II—AMENDMENTS TO TITLE 28 OF THE UNITED 
STATES CODE AND TO THE FEDERAL RULES OF 
EVIDENCE 
SEC. 201. Title 28. t'nited States Code, Is amended by Inserting Immediately 

after chapter 49 thereof the following new chapter: 

"Chapter 50.—REFEREES IN BANKRUPTCY 
"Sec. 
"771. Appointment; qualifications; tenure; oath; removaL 
"772. Practice of law. 
"77:i. Numbers and locations of referee* In bankruptcy. 
"774. Compensation ; henellts. 
"77.'S. Powers of referees In bankruptcy. 
"776. Temporary assignment of referees In bankruptcy. 
"777. Kxpenses ; facilitleii. 
"77S. Training. 
"778. Dockets. 
*§771. Appointment; qualifications; tenure; oath; removal 

'•(a) APPOINT.MENT.—The Judicial Council of each circuit .«hall appoint referees 
In bankruptcy to serve in each district court of the circuit, iuclucling territorial 
di.ftrict court.«i. in sucli nuinl)ers and at such locations within each district as 
tlie Judicial Conference of the United States may determine pursuant to tliis 
chapter. The appointment, whether an original appointment or a reappointment, 
shall be by the concurrence of a majority of all the judges of the Judicial CounciL 
If there is no majority, appointment shall he made by the chief Judge of the 
circuit. Where the Conference deems it desirable for the expeditious and effective 
administration of tlie banlvruptcy laws, a referee in bnnltruptcy may lie apiwinted 
to serve in more than one judicial district within the circuit or in more than 
one judicial district situated in different circuits. An appointment of a referee 
In bauliruptcy to serve in two or more circuits shall be made by a majority vote of 
tlie judges of the Judicial Council of eacli circuit in which the referee in banlv- 
ruptcy is appointed to serve. 

"(b) QUALIFICATIONS.—No individual may be appointed or reappolnted to 
serve as a referee in bankruptcy unless— 

"(1) he has been a memlierof thebarforat least five years and is currently 
a member in good standing of the bar of the higliest court of the State in 
which he is to serve, or, in the case of an individual api>ointed to serve— 

"(A) in tlie District of Columbia, a meml)er In good standing of the 
bar of the T'nited States District Court for tlie District of Columbia; 

"(B) in the Commonwealth of Puerto Rico, a member In good standing 
of the bar of the Supreme Oiurt of Puerto Rico, and in territorial 
district courts, a member In good standing of the bar of the district 
court of the territory ; or 

"(C) in two or more districts extending Into two or more States, a 
meinl)er in good standing of the bar of the highest court of one of those 
States; 

"(2) he is determined by the judicial council of the circuit to be competent 
to perform the duties of the office; 

" (3) he Is not related by liiood or marriage at the time of original appoint- 
ment to a judge of the court of appeals of the circuit, or to a judge of the 
district court in wliich he is appointed to serve; and 

"(4) he meets .such other qualification standards as may he pre.scribed 
from time to time by the Judicial Conference of the I'nitetl States. 

"(c) TENURE.—Each individual appointed as a referee in bankruptcy under 
this chapter shall serve for a term of twelve years and may hold no other civil 
or military ofBoe or employment under tlie United States: Provided, however. 
That retired officers and retired enlisted personnel of the Regular and Reserve 
components of the Army, Navy, Air Force. Marine Corps, and Const Guard. 
memi)ers of the Army National Guard of the United St.ites. the Air National 
Guard of the United States, and the Naval Militia and of the National Guard 
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of a State, territory, or the District of ColnmWa, except the National Guard 
disbursing oflScers who are on a full-time salary basis, may be appointed and 
serve as referees in bankruptcy. An Individual appointed as a referee in banlt- 
ruptcy may not serve under this chapter after having attained the age of seventy 
years": Provided, however. That upon the unanimous vote of all the judges of the 
judicial council of the circuit, a referee in banlcruptcy who has attained the 
age of seventy may continue to serve for the remainder of his term, or for such 
jutrtion thereof as the council may deem appropriate, and may be reappointed 
under this chapter. 

"(d) OATH OF OFFICE.—Each individual appointed as a referee In bankruptcy 
under this section shall before performing the duties of his office talie the same 
oath of office as a district court judge. The appointment .shall be entered of record 
In the district court, and notice of the appointment sliall be given to the Director 
of the Administrative Office of the United States Courts by the clerk of that 
court. 

"(e) REMOVAL OF .V REFERF-E IX BANKRUPTCY.—Removal of a referee in bank- 
ruptcy during the term for which he is appointed sliall be only for incompetency, 
misconduct, neglect of duty, or physical or mental disability; but a referee'8 
office may be terminated If the Conference determines that the services per- 
formed by his office are no longer needed. Removal shall be by the judicial 
council of tlie ciroiit in which the referee in bankruptcy serves, but removal 
sliall not occur unless a majority of all the judges of such circuit council concur 
in the order of removal. Before any order of removal shall be entered, a full 
specification of the charges shall he furnished to the referee in bankruptcy, and 
he shall be accorded an opportunity to be heard on tlie charges. Any cause for 
removal of any referee in bankruptcy coming to the knowledge of the Director 
shall be reported by him to tlie chief judge of the circuit in which he serves, 
and a copy of the report shall at the same time be transmitted to the circuit 
council, to the judges of the district court concerned and to the referee in buuk- 
riiptcy. 

"§ 772. Practice of law 
"A referee in bankruptcy may not engage in the practice of law and may 

not engage in any other business, occupation, or employment inconsistent with 
the expeditious, proper, and impartial performance of the duties of the office. 
"§773. Numbers and locations of referees in bankruptcy 

•'(a)  SCBVEYS BY THE DlKECTOR.  
"(1) Tlie Director of the Administrative Office of the United States Courts 

shall make continuing studies and surveys of conditions in the judicial dis- 
tricts to determine^ 

"(A) the number of appointments of referees in bankruptcy required 
to be made under tliis diapter to provide for the esiieditiouB and effec- 
tive administration of justice, and 

"(B) the locations at which such officers shall serve. 
"(2) In the course of any survey, the Director shall take Into account 

local conditions in each judicial di.strict, including the areas and the popu- 
lation to be served, the transportation and communications facilities available, 
tlie numlters and types of liankruptcy cases tiled, and any other material 
factors.   The  Director  shall  give  consideration  to  suggestions  from  any 
interested parties, 

"lb) DETEBMINATIO.V BY THE COXFEBENCE.—Upon the completion of the surveys 
required by subsection   (a)  of tliis section, the Director shall report to the 
district courts, the judicial councils, and the .Tudicial Conference of the United 
States his recommendations concerning the number of referees in bankruptcy 
and their respective locations. The district courts shall advi.se their respective 
judicial councils, stating their recommendations and the reasons therefor: the 
judicial  councils  shall  advise  tlie  Conference, stating their recommendations 
and the reasons therefor, and .shall also report to the Conference the recommenda- 
tions of the district courts. The Conference shall determine, in the light of the 
recommendations of the Director, the district courts, and the judicial councils, 
the number of referees in liankruptcy to be appointed in each district court and 
the locations at which they shall serve. 

"(c) CHANGES IN- XUMBEB AXD LOCATIONS.—Except as otherwise provided 
In this chapter, the Conference may, from time to time, in the light of the 
recommendations of the Director, the district courts, and the judicial councils, 
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ctaanfte the immbere Hnd locattors of referees In bankmptcy as the expeditious 
adminiBtration of Justice may retiulre. 

"(d) VACANCIKS.—A vacancy in the ofiSce of referee In banltruptcy may be 
filled by the circuit council after approval of the position by the Judicial Con- 
ference or a recommendation by the Director tliat the position be continue*!. 
§ 774. Compensation; benefits 

"(a) COMPENSATION.—Each referee in bankruptcy shall receive as full com- 
pensation for his services a salary of $48,500 per annum, subject to adjustment 
in accordance with section 225 of the Federal Employees Salary Act of 19C7 
and section 4(tl of this title. 

"(b) BENEFITS.—All referees in bankruptcy, and all clerical and secretarial 
assistants employed in the office of a referee in bankruptcy, shall be deemed to 
be otHcers and employees in the judicial branch of the United States Government 
within the meaning of subchapter III (relating to civil service retirement) of 
chapter 83. chapter 87 (relating to Federal employee's group life insurance), and 
chapter 89 (relating to Federal employee's health benefits program) of title 5. 
"§ 775, Powers of referees in bankruptcy 

"(a) PowEBS.—Each referee in bankruptcy serving under this chapter shall 
have— 

"(1) the power to conduct all procectlings under title 11; 
"(2) to the extent authorized by rule or order of the district court, the 

power to conduct trials and other proceedings In actions under section 
1334(b) of this title; and 

" (3) the power to administer oaths and affirmations. 
"(b) APPEALS.—A person aggrieved by an order or Judgment of a referee in 

bankruptcy in a case or proceeding under title 11 of aggrieved by a Judgment 
entered in a case heard by a referee in bankruptcy under subsection (a) (2) of 
tills .section, may, within ten days after the entry thereof or within such extended 
time as tlie court may allow for good cause shown upon petition filed within stich 
ten-day period, file with the referee in bankruptcy a ijctition for review or appeal 
such order or judgment by a judge of the district court and serve a copy of such 
petition upon the adverse parties who were represented at the hearing or trial. 
Such petition shall set forth the order or judgment complained of and the alleged 
errors in respect thereto. Unless the iwrson aggrieved shall petition for review 
of such order or Judgment within such ten-day period, or any extension thereof, 
the order of the referee in bankruptcy shall become final. Upon application of 
any party in lntere.<t, the exec-utkm or enforcement of the order or Judgment 
complained of may be suspended by the court upon such terms as will protect 
the rights of all parties in interest. 

"(c) INJUNCTIONS.—Notwithstanding any other provision of law to the con- 
trary, a referee in bankmptcy may not enjoin a court. 

"(d) CONTEMPT.—In a proceeding before a referee in bankruptcy, any of the 
following acts or conduct .shall constitute a contempt of a district court for the 
district in which the referee in bankruptcy Is sitting: 

"(1) disobedience or resistance to any lawful order, process, or writ; 
"(2) misbehavior at a hearing or other proceeding or so near the place 

thereof as to obstruct the same; 
"(3) failure to produce, after having been ordered to do so, any pertinent 

document; 
"(4) refusal to appear after having been subiienaed or, upon appearing, 

refusal to take the oath or affirmation as a witness, or, having taken the oath 
or affirmation, refusal to be examined according to law; or 

"(5) any other act or conduct which if committed before a judge of the 
district court would constitute contempt of the court. 

A referee in bankruptcy may impose a fine for contempt of court not in exce.ss of 
$250. Upon the commission of any act warranting imprisonment or a fine in ex- 
cess of .?250. the referee in bankruptcy shall forthwith certify the facts to a 
Judge of a district court. Any person whose behavior is brought into question 
under this sub.sectlon shall be sorved with an order to appear before a judge of 
that court to show cause why he should not be Judged in contempt by reason of 
the facts so certlfietl. A judge of the district court shall thereupon hear the evi- 
dence of the act or conduct complained of and. If warranted, punish such person 
in the same manner and to the same extent as for a contempt committetl l>efore 
a Judge of the court, or commit such person upon the conditions applicable in the 



121 

case of defiance of the process of the district court or misconduct In the presence 
of a ^dge of tbat conrt. 
"% 776. Temporary assignment oi referees in banltniptcy 

"(a) iNTKACiBcuiT.—The chief judge of a circuit may temporarily assign a 
referee in bankruptcy appointed to serve in a district court within the circuit 
to perform duties In any otlier district within tlie circuit The assignment shall 
be entered of record in the office of the clerk of the district court to which the 
referee in bankruptcy is assigned. 

"(b) INTEBCIECUIT.—The chief judge of a circuit may, with the consent of the 
chief judge of another circuit, temporarily assign a referee in bankruptcy ap- 
pointed in the other circuit to perform duties in any district court within the 
circuit. The assignment shall l)e entered of record in the office of the clerk of the 
district court to which the referee in bankruptcy is assigned. 

"(c) AssioNMENT OF A BETIKED REFEBEE IN BANKEUPTCY.—The chief judge of a 
circuit, with the approval of the Director, may temporarily assign a retired ref- 
eree in bankruptcy to perform the duties of referee in bankruptcy in any judicial 
district when there is a vacancy in the office of a referee in bankruptcy, a referee, 
in l)ankruptcj' is absent, or when the expeditous transaction of the business of tlie 
court may require. The retired referee in bankruptcy shall lie considered a 
reemployed annuitant within the meaning of the civil service laws and during 
the period of his service shall not engage in any other activity inconsistent with 
the performance of the duties of the office. 

"(d) A referee In bankruptcy shall di-seharge all judicial duties for wliich he is 
designated and assigned under this section. He shall have all the powers of a 
referee in bankruptcy for the district to which he is assigned for the period of 
such assignment. 
"§777. Expenses; facilities 

"Referees in bankniptcy serving under this chapter shall be allowed their 
actual and necea'sary expenses incurred in the performance of their duties, includ- 
ing the compensation for necessary secretarial and other necessary supporting 
Iiersonnel. Such expenses and compensation shall l)e determined and paid l\v tlie 
Director under such regulations as the Director sliall prescriiie with the approval 
of the Judicial Conference. The Administrator of General .Services shall provide 
referees in bankruptcy with nece.ssary courtrooms, office space, furniture, and 
facilities in buildings owned or occupied l)y departments and agencies of the 
United States, or should snitalile courtroom and office space not be availal)le. the 
Administrator of General Services, at the request of the Dir€>ctor, shall procure 
and pay for suitable courtroom and office .space, furniture, and facilities in an- 
other l)uilding, but only if such request has been approved as necessary by the 
judicial council of the appropriate circuit. 
•^ 778. Training 

"The Federal Judicial Center shall conduct periodic training programs and 
seminars for referees in bankruptcy, Including an introductory training program 
for new referees. 

"Tlie Director shall furnish referees In bankniptcy adequate docket books and 
foi-ms prescril)ed by the Director. 

SEC. 202. The table of chapters of part III of title 28 of the United States Code 
Is amended by inserting immediately after the item relating to chapter 49 the 
following: 
"50. Referees in Bankruptcy     771. 

SEC. 203. Section 1334 of title 28, United States Code, Is amended to read as 
follows: 
"^ISSI. Cases and proceedings under title 11; related civil proceedings 

"(a) The district courts shall have original jurisdiction, exclusive of the courts 
of the States, of all cases and proceedings under title 11. 

"(b) The district courts sliall have original, Iwt not exclusive, jurisdiction of 
all civil proceedings by or against a debtor in possession, a trustee, or other rep- 
resentative of the estate of a debtor appointed under title 11 to administer the 
debtor's estate.". 

VENUE 

SEC. 204. Section 1391 of title 28, United States Code. Is amended by inserting: 
immediately after subsection (f) thereof the following new subsections: 
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•"(g) Except as provided in subsection (i) of this section— • • ...    . 
"(1) (A) a case under section 1334(a) of tliis title may be brought only ia 

the judicial district in which the debtor has resided or has had his domicile 
or principal place of business, or in which his principal assets have been 
located, for the longest ix)rtlon of the one hundred and eighty-day ijeriod 
immediately preceding the commencement of the case: or 

"(B) in which there Is pending a case under title 11 concerning snehi 
debtor's affiliate, general partner, or partnership. 

'•(2) a proceeding under 1334(a) of this title may be brought in the Judicial 
district in which the case is pending, or if tlie case is closed, the judicial dis- 
trict in which the case was pending when closed. 

"(h) A case or proceeding under section 1334,(b) of this title may be brought 
only in accordance with the provisions of subsections (b) through (f) of this 
section. 

"(1) A ca.se under section 304 of title 11 may be brought only in the judicial 
district in which the principal place of business of the debtor in the United States- 
Is located, or the principal assets of the estate in the United States are found, 
except that— 

"(1) a case to enjoin the commencement or continuation of an action or 
proceeding in a State court, or the enforcement of a judgment, may be brought 
only in the judicial district embracing the court in which is pending the 
action against which the Injunction is sought; and 

"(2) a case to enjoin the enforcement of a lien against property or to 
require the turnover of property of the estate, may be brought only in the 
judicial district in which such property is found." 

SEC. 205. Section 1441 of title 28, United States Code, is amended by Inserting 
Immediately after subsection (d) thereof the following new subsection: 

"(e) A debtor In possession, trustee, or other representative of the estate of 
the debtor, appointed In a procee<ling under title 11. may in accordance with 
subsection (b) of this section remove a civil action of which the district courts 
have original jurisdiction under subsection 1334(b) of this title brought in a 
State court to the di-strict court embracing the place where such action is pendiug- 
upon a showing that removal would prevent a potential loss of assets or avoid 
other adverse effects on the administration of the estate of the debtor: Provided. 
That the petition for removal is filed in accordance with the requirements of 
section 1446(b) of this title, and provided further, that no civil action by a 
governmental unit to enforce such governmental unit's police or regulatory power 
may be removed under this subsection. A decision to authorize or not authorize 
removal is not revievvable.". 

SEC. 206. (a) The heading for section 460 of title 28 of the United States Code 
is amended by striking out ''Alaska,". 

(b) The item relating to section 400 in the table of sections of chapter 21 of 
title 28 of the United States Code Is amended by striking out "Alaska,". 

SEC. 207. Section 526(a) (2) of title 28 of the United States Code is amended— 
by striking out "and receivers in bankruptcy" and inserting in lieu thereof 
"in cases under title 11". 

SEC. 208 Section 604(a) of title 28 of the United States Code is amended— 
(1) by redesignatlng paragraph (13) as paragraph (14) ; and 
(2) by inserting immediately after paragraph (12) the following: 
"(13) Lay  before Congre.ss,  annually,  statistical  tables  that  will  ac- 

curately reflect the business transacted in cases and proceedings under title 
11 or actions related thereto;". 

SEC. 209. (a) Title 2« of the United Stfltes Code Is amended by inserting: 
Immediately after chapter 55 thereof the following new chapter: 

"Chapter 56.—BANKRUPTCY ADMINISTRATORS 
"SPC. 
"001.  Bankruptcy adminlstrntors. 
'•902.  AKtilstnnt bankruptcy administrators. 
"00,S.  Oath of office. 
"904.  Offlclnl stations. 
"i>n% Vnrancjos. 
"906. Powers and duties. 
"907.  Salaries. 
'•908. Staff and expeoses. 
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"§ 901. Bankruptcy administrators 
"(a) There is created in each judicial district the office bankruptcy adminis- 

trator. 
"(b) The judicial council in each circuit by the concurrence of the majority 

of all the judges thereof shall appoint in each judicial district a bankruptcy-' 
administrator. Wlien there is no such concurrence, the api>ointment shall be by 
Oie chief judge of the circuit. A bankruptcy administrator so appointed may,' 
at the direction of the circuit council, serve as bankruptcy administrator fOr 
more than one judicial district. 

"(c) Eacii bankruptcy administrator shall be appointed for a term of five 
years. Vyton expiration of such term, the bankruptcy administrator shall con- 
tinue to perform the duties of the office until a successor is appointed and quali-' 
fles. 

"(d) Each bankruptcy administrator is subject to removal for cause upon the 
concurrence of a majority of tlie judges of the judicial council of the circuit in 
which the bankruptcy administrator is serving. 
"§ 902. Assistants to the bankruptcy administrator 

"(a) The Judicial Conference shall determine the number of a.sslstantR re- 
quired by the bankruptcy administrator to cari-y out the duties prescribed under 
title 11 and under rules promulgated by the Conference. Such assistants to the 
bankruptcy administrator shall be appointed by him. 
"§ 903. Oath of office 

"Each bankruptcy administrator before taking office, shall take an oath to exe- 
cute faithfully the duties prescribed for such office. 
"§ 904. Official stations 

"Tlie Judicial Conference shall determine tlie official stations of the bank- 
ruptcy administrator within the judicial districts for which they are appointed. 
"§ 905. Vacancies 

"The chief judge of each circuit may appoint an acting bankruptcy adminis- 
trator whenever a vacancy exists in such office in any district within the circuit. 
The individual so appointed may serve until the earlier of 90 days after such 
appointment, or the date on which the vacancy is filled by appointment under 
§ 901(b) of this title. 
"§ 906. Powers and duties 

"(a) Each bankruptcy administrator, within his district, shall— 
"(1) Establish, maintain, and supervise a panel of private trustees com- 

posed of individuals in the various communities in the district who nifet 
qualification standards prescribed by the Judicial Conference of the Unitecl 
States to serve as trustees in cases under chapter 7 of title 11 and select 
from such panels trustees to i)erform the functions re<iuired under chap- 
ter 7 of title 11; 

"(2) Establish, maintain, and supervise a panel of trustees who meet 
the quallflpation standards prescril>ed by the Judicial Conference of the 
Vnited States to serve as trustees in cases filed under the reorganization 
chapters of title 11; 

"(.S) Audit, or cause to be audited, the accounts of trustees appointed 
to serve in cases under title II and supervise the deposit and investment of 
all moneys received by such trustees in the performance of their duties: 

"(4) Allow or disallow any claims filed or exemptions claimed, grant or 
withhold di.scharges, and determine the priority of claims, provided that 
prompt notice shall be given to all intereste<l parties of nny such determina- 
tions made by the bankruptcy administrator. Any such determinntion is 
subject to review de novo by the court upon petition filed within ten days 
by an interested party, or within any extension thereof granted by the court 
upon cause shown within such ten-day period. The bankruptx'y ndniin- 
istrator may, upon notice to the parties, refer any issue to the court for its 
determination; 

"(5) Conduct the first meeting of creditors in cases filed under title II, 
provided that upon the recjuest of any affected party the first meeting of 
creditors shall be conducted by the court; and 
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"(6) Perform such other administrative duties in cases under title H as 
,  may be prescribed under rules and regulations adopted by the Judicial 

Conference. 
"(b) If the number of cases under chapter 13 of title 11 commenced in a par- 

ticular judicial district so warrants, the bankruptcy administrator for such 
district may, subject to the approval of the Judicial Conference, appoint one or. 
more individuals to serve as standing chapter 13 trustees. The banliruptcy ad- 
ministrator shall supervise any individual appointed as a standing chapter 13 
trustees in the performance of the duties of the office. 

"(c) The Judicial Conference shall prescribe by rule the qualifications for 
membership on the panels established by the banltruptcy administrator pursuant 
to subsection (a)(1) of this section, and the qualifications for appointment 
under subsection (h) of this section to serve as standing chapter 13 trustee. 
The Judicial Conference may not require that an individual be an attorney in 
order to qualify for appointment under subsection (b) of this section to serve 
as a chapter 13 trustee. 

•'(d) (1) A standing trustee appointed to administer cases filed under chapter 
13 of title 11 shall, in accordance with rules and regulations adopted by the 
Judicial Conference of the United States, receive from the debtor's estate personal 
comijcnsation and reimbursement for actual and necessary expenses as may be 
fivetl by the court which together shall not exceed 10 percent of the total amount 
of funds disbursed under the plan : Providfd. however. That the compensation of 
a trustee may not exceed five percent of the funds disbursed under the plnn. 
No trastee appointed under suitsection (b) of this section may reecive total 
compensation in any one year which exceeds the lowest annual rate of basic 
pay in effect for grade GS-16 of tlie General Schedule prescribed by section 5332 
of title 5. 

"(2) Any funds collected by a tru.stee appointed under subsection (b) of this 
sprtion which exceed the percentage llmitfttions set forth in subsection (1) shall 
be paid by him to the clerk of the court for dei)osit in the Treasury. 
"§ 907. Salaries 

"The Judicial Conference shall fix the salaries of bankruptcy administrators 
at rates of coinpensntlon not to exceed the lowest annual rate of basic pay in 
ofTect for grade GS-10 of the General Schedule prescribed under section 5332 
of title 5. 
"§ 908. Staff and expenses 

"Each bankruptcy administrator ser%-ing under this chapter shall be allowed 
actual and necessary expenses incurred in the performance of his duties, includ- 
ing compensation for necessary secretarial and other necessary supporting per- 
sonnel. Such expenses and compensation shall !« determined and paid by the 
Director of the Administrative Oflice of the United States Courts under such 
regulations as he shall prescribe with the approval of tlie Judicial Conference. 
The Administrator of General Services shall provide bankruptcy administrators 
with necessary office space, furniture, and facilities in buildings occupied by 
TTnited States district courts. If suitable space is not available in such biUldlngs, 
the Administrator of General Services, at the request of the Director of the 
Administrative Office, shall procure and pay for suitable office space, furniture, 
and facilities in other buildings." 

"(b) The table of chapters of part III of title 28 of the United States Code Is 
amended by inserting immediately after tlie item relating to chapter 55 the 
following: 
"56. Bankruptcy administrators    901" 

SEC. 210. Section 631 (c) of title 28 of the United States Code is amended— 
(1) by striking out "of the conference, a part-time referee in bankruptcy, 

or" and inserting in lieu thereof "of the conference" ; and 
(2) by striking out "magistrate and part-time referete in bankruptcy" and 

inserting in lieu thereof "magistrate and". 
SEC. 211. Section 634(a) of title 28 of the United States Code is amended by 

striking out "for full-time and part-time United States magistrates not to exceed 
the rates now or hereafter provided for full-time referees in bankruptcy, respec- 
tivel.v, referred to in section 40a of the Bankruptcy Act (11 U.S.C. 68(a)). as 
amended" and inserting in lieu thereof "not to exceed $48,500 per annum, subject 
to adjustment in accordance with section 225 of the Federal Salary Act of 1967 
and section 461 of this title." 
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SEC. 212. Section 959(b) of title 28 of the United States Code Is amended by 
striking out "A" and insert;ing in lieu thereof "Except as provided in section 
1165 of title 11, a". 

SEC. 213. Section 1360(a) of title 28 of the United States Code i.s amended by 
striking out "within the Territory" and ini^ertlng in lieu thereof "within tlie 
Stftt^' 

SEC* 214. Section 2075 of title 28 of the United States Code Is amended by 
striking out "under the Bankruptcy Act" and Inserting in lieu thereof 'in cases 
under title 11". 

SEC. 215. Section 2201 of title 28 of the United States Code is amended by 
inserting "or a proceeding under section 505(c) or 1146(d) of title 11" im- 
mediately after "the Internal Revenue Code of 1954". 

SEC. 216. Rule 1101 (b) of the Federal Rules of Evidence is amended by striking 
out "the Bankruptcy Act" and Inserting in lieu thereof "title 11, United States 
Code". 

SEC. 217. (a) Chapter 123 of title 28 of the United States Code is amended by 
Inserting Immediately after section 1929 the following: 
"§ 1930. Bankruptcy fees 

"(a) The parties instituting a case under title 11 .shall pay to the clerk of the 
court a filing fee of $60. An individual instituting a voluntary case or a joint case 
under title 11 may pay such fee in installments. 

"(b) The Director of the Administrative Office, with the approval of the 
.Tudicial Conference, many precsribe additional fees to be assessed under title 11, 
including fees computed upon estates In cases under chapter 7 or upon moneys 
and other consideration paid or to be paid to creditors or other claimants (other 
than for costs of administration) in cases under chapters 11 and 13: Provided, 
That such fees shall not exceed $100,000 in any one ca.s'e. The Director, with the 
approval of the Conference, may make, and from time to time amend, rules and 
regulations prescribing the procedures for assessing tliese additional fees. 

"(c) Upon tJie filing of any separate or joint notice of appeal or application for 
appeal or upon the receipt of any order allowing, or notice of the allowance of, 
an appeal or a writ of certiorari $5 shall be paid to the clerk of the court, by the 
appellant or petitioner. 

"(d) Whenever any bankruptcy case or proceeding Is dismissed in any court 
for want of jurisdiction, such court may order tlie payment of just costs. 

"(e) The clerk of the court may collect only the fees prescribed under this 
section.". 

(b) The table of sections of chapter 123 of title 28 of the United States Code 
Is amended by adding at the end thereof the following: 

"1930. Bankruptcy fees". 
SEC. 218. (a) Sectlon8339of title 5, United States Code, is amended— 

(1) by inserting in subsection (f), immediately after "subsections (a)- 
(e)",thefoUowing:"and (n)": 

(2) by inserting In subsection (I), Immediately after "subsections (a)- 
(h)". the following: "and (n)"; 

(3) by inserting In subsections (j) and (k) (1). immediately after "sub- 
sections (a)-(l)", each time It appears, the following: "and (n)": 

(4) by inserting in subsection (1), immediately after "subsections (a)- 
(k)", the following: "and (n)"; 

(5) by inserting in subsection (m), immediately after "subsection (a)- 
(e)". the following: "and (n)": and 

(6) by adding at the end thereof the follo^ving: 
"(n) The annuity of an employee who is a referee in bankruptcy is computed 

with respect to service as a referee in bankruptcy by multiplying 2% percent of 
his average annual pay by the years of that service.". 

(b) The first sentence of section 8334(c) of title 5. United States Code, is 
amended by adding at the end thereof the following new schedule: 
"Referee In bankruptcy 

2%    Augu.?t 1.1920, to June 30,1926. 
3%    July 1,1926. to .Tune 30,1942. 
6   July 1,1942, to June 30,1948. 
6   .Tnly 1,1948, to October 31,1956. 
6%   Novemberl, 1956, to December 31,1969. 
7 January 1,1970, to June 30,1979. 
8  After June 30,1979. 

20-265—78 9 
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(c) Section 8341 of titTe 5, United States Code, is amended— 
(1) by inserting in subsection (b)(1), immediately after "section 8339 

(a)-(l)", the following: "and (n)":and 
(2) by striking out of subsection (d) "section 8339(a)-(f) and (1)" and 

insert in Ueu thereof the following: "section 8339(a)-(f),  (1), and (n)". 
(d) Section 8344(a) (A) of title 5. United States Code, is amended by strik- 

ing out "and (i) "and inserting in lieu thereof "(i), and (n)". 
(e) Section 8331 of title 5, United States Code, is amended— 

(1) by striking out "and" at the end of paragraph (20) : 
(2) by striking out the period at the end of paragraph (21) and insert- 

ing in lieu thereof "; and" : and 
(3) by adding at the end thereof the following new paragraph : 

"(22) 'referee in bankruptcy' means a referee appointed under chapter 50 of 
title 28, United States Code.". 

TITLE IV—TRANSITION 
BEPEALEB 

SEC. 401. (a) The Bankruptcy Act is repealed. 
(b) Section 3 of the Act entitled "An Act to amend an Act entitled 'An Act to 

establish a uniform system of bankruptcy throughout the United States', ap- 
proved July 1, 1898, and Acts amendatory thereof and supplementary thereto", 
approved March 3,1933 (47 Stat. 1482; 11 U.S.C. 101a), Is repealed. 

(c) Sections 3, 6, and 7 of the Act entitled "An Act to amend an Act entitled 
'An Act to estal)lish a uniform system of bankruptcy throughout the United 
States', approved July 1, 1898. and Acts amendatory thereof and supplementary 
thereto", approved June 7, 1934 (48 Stat. 923, 924; 11 U.S.C. 76a, 203a, 205a), 
are repealed. 

(d) The sentence beginning "Said section 74" in section 2 of the Act entitled 
"An Act to amend an Act entitled 'An Act to establish a uniform system of 
bankruptcy throughout the United States', approved July 1, 1S9S. and Acts 
amendatory thereof and supplementary thereto", approved June 7,1934 (48 Stat. 
922; 11 U.S.C. 202a), Is repealed. 

(e) Subsection (b) of section 4 of the Act entitled "An Act to amend an A^t 
entitled 'An Act to establish a uniform system of bankruptcy throughout the 
United States', approved July 1. 1808, and Acts amendatory thereof and supple- 
mentary thereto", approved June 7, 1934 (48 Stat. 924; 11 U.S.C. 103a), Is 
repealed. 

(t) Spction 2 of the Act entitled "An Act to amend the Act entitletl 'An Act 
to establish a uniform system of bankruptcy throughout the United States, 
approved July 1,1898, as amended and supplemented", approved June 5, 1936 (49 
Stat. 1476; 11 U.S.C. 93a). is repealed. 

(g) Section 3 of the Act entitled "An Act to amend the Interstate Commerce 
Act. as amended, and for other purposes", approved April 9, 1948 (02 Stat. 167; 
11 U.S.C. 208), is repealed. 

EFFECTIVE  nATES 

SEC. 402. (a) Except as otherwise provided in this .section, this Act shall take 
effect either 180 days after enactment or upon commencement of the first day of 
the fiscal year following 180 days after enactment, whichever is later. 

(h) Referees in bankruptcy in office on the date of enactment of this Act shall 
continue to serve in ofllce for the term for which they were appointerl: Provided, 
That if the term for which they were appointed would expire prior to July 1, 
1981. 

SAVINGS PROVISIONS 

SEC. 403. (a) A case commenced under the Bankruptcy Act, and all matters 
and proceedings in or relating to any such case, shall be conducted and deter- 
mined under such Act as if this Act had not been enacted, and the substantive 
rights of parties in connection with any such bankruptcy case, matter, or pro- 
ceeding shall continue to l)e governed by the law applicable to such case, matter 
or proceeding as if this Act had not been enacted. 

(b) The repeal made by section 401(a) of this Act does not affect any right 
of a referee in bankruptcy, or survivor of a referee in bankruptcy to receive any 
annuity or other payment under the civil service retirement laws. 
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(c) The amendments made by section 312 of this Act do not affect the appli- 
cation of chapter 9, chapter 96, section 2516, section 3057, or section 32S4 of 
title 18 of the United States Code to any act of any person— 

SEC. 404 (a) The rules prescribed under section 2075 of title 28 of the United 
States Code and in effect on June 30,1979, shall apply to cases under title 11 of the 
United States Code to the extent not inconsistent with such title 11, with the 
amendments made by this Act, or with this Act, until such rules are repealed or 
superseded by rules prescribed and effective under such section, as amended by 
section 215 of this Act. 

(b) Pending the promulgation of new fees and charges by the Director pur- 
suant to section 1930 of title 28 of the United States Code, tlie additional fees 
and charges in effect on the effective date of this Act shall continue to apply in 
cases liled thereafter, except that in cases under chapter 11 of title 11 the per- 
centage rate prescribed pursuant to section 40 of the Bankruptcy Act for cases 
under chapter 11 of the Banliruptcy Act shall be applicable to all cases under 
chapter 11 of title 11 and shall be computed upon money or other consideration 
paid or to be paid to all creditors and other claimants (other than for costs of 
administration) in confirmed plans: Provided, That such fees shall not exceed 
$100,000 in any one case. 

TRANSITION   STUDY 

SEC. 405. The Director of the Administrative Office of the United States courts 
shall conduct and complete a study to determine the number of bankruptcy 
judges that will be needed after July 1, 1981. 

TESTIMONY OF HON. WESLEY E. BROWN, CHAIRMAN, JUDICIAL 
CONFERENCE AD HOC COMMITTEE ON BANKRUPTCY LEGISLA- 
TION 

Judge BROWN. Mr. Cliairman, I'm Wesley E. Brown, U.S. district 
judge in the district of Kansas- 

I appreciate the opportunity to appear before you today with my 
colleajrues, Jndce Aldisert and Judsre Weinfeld, to discuss with you 
H.R. 8200. a bill to revise the bankruptcy laws of the United States. 

I would like, first of all, to extend our compliments to the sub- 
committee for the work which you have put into this bill, and the 
mafrnificent effort you are making to modernize the substantive law of 
bankruptcy, and indeed to improve bankruptcy administration. 

In addition to our prepared statement, we have furnished the com- 
mittee with a copy of our report to the Judicial Conference. 

If I may, Mr. Chairman, I would like to have that report included, 
as you said it would be, in the record of these hearings, and I'd like the 
report to be made a part of my statement. 

Mr. EnwARDS. Without objection, so ordered. 
Judge BROWN. I would like to summarize briefly the recommenda- 

tions contained in the report. 
As you well know, Mr. Chairman, we're opposed to the creation 

of a separate court for the administration of bankruptcy cases, be- 
lieving that the establishment of a separate court is imnecessarv, and 
will be very costly, and that the district courts can and should con- 
tinue to handle bankruptcy cases. 

The report, nevertheless, attempts to meet some of the criticisms of 
the existing arrangement, as pointed out by the Commission on 
Bankruptcy Laws of the United States, and by the witnesses before 
your committee. 

We've agreed to the expansion of jurisdiction of the district courts 
in bankruptcy cases to include all plenary suits, and tlie jurisdictionaJ 
provisions we are proposing still provide for plenary suits. 
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Our jurisdictional proposals are based, in large part, on the juris- 
dictional provisions of H.R. 8200 which, under the bill, would have 
been made applicable to a separate court. 

We've also proposed a separation of the judicial and administrative 
functions of the referees, or bankruptcy judges, which was strongly 
recommended by the Bankruptcy Commission. 

We propose to accomplish this—agreeable, of course, to the Con- 
gress—by the creation of separate offices of bankruptcy administration. 

We've met the problem of having the appointing authority also act- 
ing as a reviewing authority by placing the appointing power of the 
bankruptcy administrators in the judicial council of the circuit. Simi- 
larly, the bankniptcy judges now, of course, appointed by the district 
courts, would be appointed by a circuit council, so that the reviewing 
authority of district courts would not be the appointing authority. 

In short, Mr. Chairman, we believe that the suggested amendments 
to S. 2266 contained in the committee report, satisfactorily met, the 
objections made to the existing system. 

Again, we would like to compliment your committee for the effort 
it has made to revise and improve the bankruptcy law and bankruptcy 
administration, and we ask, of course, that our suggestions be given 
your consideration. 

That, briefly, is my report. If there are any questions, I'll do my best 
to answer them, together with my colleagues, Judge Aldisert and 
Judge Weinfeld, and hopefully assist you in any way we can in your 
efforts to improve and facilitate the administration of the banki'uptcy 
laws of the United States for the people of the United States, which 
I'm sure is your purpose and certainly is ours. 

Mr. EDWARDS. Thank you, judge. 
Judge Weinfeld ? 
[Tlie prepared statement of Judge Edward Weinfeld follows:] 

STATEMENT   OP   JTJDOE   EDWARD   WEINFELD,   CHAIBMAN,   CoMMrrrEE   ON   THE 
ADMINISTRATrON   OP   THE   BANKBUPTOT   STSTEM,   JUDICIAL  CONFEEENOB OF  THE 
UNITED STATES 

Mr. Chairman, I was indeed pleased to receive your Invitation to testify today 
on the iM-ovislons of H.R. 8200 relating to both the structure and organization 
of the federal courts and the processing of proceedings arising under the bank- 
ruptcy laws. 

My name is Edward Weinfeld. I am now In my 28th year as an active United 
States District Judge for the Southern District of New York, having been ap- 
pointed in liKO. For the last 21 years I have been a member of the Committee 
on Bankruptcy Administration of the Judicial Conference of the United States 
and have served as its chairman since 1967. In 1971 I was appointed a member 
of the Commission on the Bankruptcy Laws of the United States and, in par- 
ticipating in the deliberations of that Commission, had the rewarding experience 
of working with you, Mr. Chairman, your colleague, Mr. Wiggins, and the other 
Commission members on many of the problems which H.R. 8200 is now designed 
ti> remedy. In March of this year I was asked to serve as a member of the Judicial 
Conference's Ad Hoc Committee on Bankruptcy Legislation of which Judge 
Wesley B. Brown, who is here today, is chairman. 

You will recall, Mr. Chairman, that, as a member of the Commis.sion, I dis- 
sented from the Commission's recommendation for the creation of a separate 
Article I court for bankruptcy eases. I believed then, as I do now, that there is 
no need to establish a separate court system. 1 stated in the Commission Report 
my genuine belief that: "the referee system has worked well and efficiently 
through the years and I find no justifiable reason for change which would add 
another tier of judges to the federal Judicial system." I also observed that the 
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reasons advanced for the establishment of a separate bankruptcy court were 
based upon erroneous assumptions which were contrary to my experience as a 
United States District Judge. At that time my experience as a judge had spanned 
almost a quarter century. The detailed reasons for my views were carefully 
presented in my dissenting opinion. I am firmly convinced that the views then 
expressed were sound and I fuHy adhere to them. A copy of that opinion is at- 
tached to this statement for the convenience of the members of your Suliconiinlt- 
tee, and I would request that it be included as an appendix to my remarljs in 
the record. 

It should be emphasized that my opposition was directed to a legislative or 
Article I court which the Commission in effect recommended. It did not propose, 
and the bills Introduced in the 93rd and 94th Congresses, did not contemplate, an 
Article III banlsruptcy court. 

I might add that .since that time the vast majority of all federal judges in 
their councils and conferences have expressed strong opposition to tlie concept 
of a separate court either under Article I or Article III of the Constitution. The 
circuit and district judges in nine of tlie eleven judicial circuits, after having 
considered the question in meetings of tlie judicial conferences for their particu- 
lar circuits, have all adopted resolutions opjKising the concept of a separate court. 
As you also Irnow, Mr. Chairman, the .ludieial Conference last March adopted a 
unanimous resolution In opposition to the creation of a special court. 

The Conference-approved Ad Hoc Committee report which we file with you 
today contains an alternate proposal which I believe meets the problems which 
were identified by the Commission. The recommendations contained in our report 
would retain jurisdiction over banliruptcy matters in the district courts, increase 
the jurisdiction of the district courts over plenary suits, separate the judicial and 
administrative functions of banliruptcy judges, and authorize the appointment 
of judicial officers and bankruptcy officials l)y someone other than the direct 
reviewing authority. In my view this approach, although some may differ on the 
details of implementation, is eminently sound and workable and meets tlie crit- 
icisms of the existing system in a fully satisfactory manner. 

If I may I would like to say a word about the functioning of the Judicial 
Conference's Committee on Bankruptcy Administration In relation to past pro- 
posals for a new bankruptcy law. We of cour.se monitored developments in Con- 
gress so that, at the appropriate time, we would be In a position to make recom- 
mendations to the Judicial Conference on the legislation. As a small committee of 
jiidges. however, with other pressing duties to perform, we were in no position 
to draft our own legislation. Nor did we then believe it necessary—or wise—for 
us to comment upon the several proposals then being considered by Congress. 
Until this year, there were at least two bills under consideration in each house 
of Congress. Early on I took the position as Chairman of the Committee, that 
wo should await the consolidation of views into one draft bill, anticipating that 
when it was decided which version of which bill would be pursued, we would 
have an opportunity to comment appropriately thereon. The fact is that, ex- 
pecting the Introduction of a single bill, I appointed a subcommittee chaired by 
Judge David Dyer of the Fifth Circuit, so that the committee would be in a posi- 
tion to act promptly on any request by either the Hou.se or the Senate committee. 
X believed then, and I now believe, that this was the proper and only course wi? 
could follow. Any other course would have been a wasteful and futile effort and a 
drain on judicial manpower. Time has proved that judgment correct. I offer this 
exjilanatinn so that you may be aware of the thinking in my Committee. 

The solidiflcation of ideas into one draft bill did occur with the introduction 
of H.R. 6 in the Congress last .Tanuary. It contains, as you know Mr. Chairman, 
one provision that is substantially different from any projwsals colntained in the 
bills in the House and Senate in the 93rd and 94th Congresses, i.e., for the crea- 
tion of an Article III l)ankruptcy court. Tlie Judicial Conference was advised 
concerning the bill and its provisions at its March session. Having been Informed 
that mark-up sessions on the bill were imminent, the Conference authorized the 
appointment of an Ad Hoc Committee, having the sole responsibility for con- 
sidering the legislation. Judge Rol)ert DeMascio of Detroit and I, who are mem- 
bers of the Committee on Bankruptcy Administration, were asked to serve on the 
Ad Hoc Committee as liaison between the two committees. 

In the consideration of this legislation, both in the House of Representatives 
and the Senate, questions have arisen regarding the administrative support 
presently given to bankruptcy Judges and which should be provided for them 
in the future. This matter also requires an explanation. 
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rnder existing provisions of law, the bankruptcy system is self-supporting 
from filing fees and administrative charges levied against bankrupt estates. 
Deficits however can be made up out of the general funds of the Treasury. In 
the early years following passage of the Referees Salary and Expense Act of 
1946 the revenues from bankrupt estates were insufficient to cover expenses and, 
at the outset, deficits were incurred. As the volume of bankruptcy cases increased 
these deficits were overcome to the extent that, by 1965, a surplus exceeding $10 
million was built up in the special account in the Treasury. Since tlien revenues 
have been insufficient to meet expenses. By 1971 the surplus was exhausted, and 
thereafter the system has operated at a deficit of from $3 to $5 million a year. 
The reasons are runaway inflation, increased salaries for bankruptcy judges 
and supporting stafT, and no increase in the portion of the filing fee paid into 
the fund since it was set in 1946. Realizing how difficult it would be to increase 
the statutory filing fee, and recognizing that an increase in "additional fees," 
I.e., iiercentage charges, would place an inordinate burden upon bankrupts and 
the assets of bankrupt estates, the Judicial Conference, in 1969, recommended the 
al>olition of the Referees Salary and Expense Fund. 

In the meantime, however, the Bankruptcy Committee and the .Tudicial Con- 
ference have been operating under a statutory mandate to administer bankruptcy 
on a self-sustaining basis, without incurring deficits. As I indicated previously, 
this has not been pos.sible in recent years, and the result has been that it has 
been simply impossible to provide everything tliat may be de-sirod in the way of 
8ervi<'es. Bankruptcy judges, for example, have used central libraries in those 
courthouses in which central libraries have been established, and have shared 
lawbooks otherwise available to district and circuit judges. Nevertheless a recent 
inventory of the books in the po.ssossion of 180 of tlie 225 bankruptcy judges 
disclo.sed tliat there were over 48.000 volumes in the custody of ISO bankruptcy 
judges, and that those volumes were fully serviced with updating materials as 
required. In recent years referees have asked that provision be made for law 
clerks. The number of adversary proceedings conducted by bankruptcy judges 
has, of course, increased, particularly with the expansion of Jurisdiction in sum- 
mary proceedings provided for in tlie Act passed in 1970. Until recently the offices 
of i)ankruptcy judges operated efficiently and well without the need of law clerks. 
In view of the anticipated revision in the bankruptcy laws, and the requirement 
of a self-sustaining system, no funds have been requested for law clerks for 
bankruptc.v judges. 

I will not attempt to discuss all the problems which have come to my Committee 
from time to time. But I would like to point out that in the years I have been a 
member of the Bankruptcy Committee of the .Judicial Conference, the number of 
full-time referee positions has increased from 77 to 214 and that the cost of operat- 
ing the system has increased from $1,227,829 to $31,660,000. AVe have tried through 
the years to meet the needs of operating the bankruptcy system within the con- 
straints of existing law, and I believe our success is evidenced by the fact that 
hundreds of thou.sands of bankruptcy cases have been processed through the sys- 
tem without major difficulty. We believe we have done a competent job. This, of 
course, would not have been possible without the competent help of the fine men 
and women who have been selected by the district courts to serve as banltruptcy 
Judges. We hope that the enactment of a new bankruptcy bill will enable us to 
Improve bankruptcy administration. 

I would like, Mr. Chairman, to express my gratitude to you and other members 
of the Subcommittee for your gracious invitation to appear here today. Yours has 
been a difficult task and I hope that my testimony has been helpful. Thank you. 

APPENDIX 

SEPARATE STATEMENT OF JUDGE EDWARD WETNEEI-D 

I nm in agreement with the substance of the Commission's report which recom- 
mends that the administrative and judicial functions now performed by referees 
In bankruptcy be separated and that the administrative functions be tran.sferred 
to nn administrative agency. I dls.ient. however, from the proposal that as to the 
judicial functions a separate bankruptcy court be established with judees to be 
appointed by the President, with the advice and consent of the Senate, for terms 
of fifteen years. I would retain the present referee system for the performance of 
the judicial functions required under thp proposed new Act. The referee system 
has worked well and efficiently through the years and I find no justifiable reason 
for a change which would add another tier of judges to the federa' jiuHfial system. 
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It is not without interest that the majority notes: "In light of the dramatic in- 
crease of personal banliriiptcies and wage-earner cases since World War II, with- 
out any commensurate increase in personnel, the referees in lianlcruptcy and their 
clerical staffs have made commendable efforts to cope with the demands made on 
them to handle the huge caseload of the last 25 years. The backlog of cases 
awaiting trial that is the bane of l)0th federal and state courts in most of the 
country's metropolitan centers does not embarrass the banlvruptcy system."' 

The reasons advanced by the majority for the establishment of a separate bank- 
ruptcy court and for the appointment of judges by the President in lieu of the 
present referee system are based upon erroneous assumptions which are contrary 
to my experience as a United States District Court Judge for almost a quarter of 
a century. A principal reason advanced for establishing an independent court 
structure is that it will correct alleged deficiencies in the present system. Gener- 
ally, the majority accepts the view that attorneys who specialize in bankruptcy 
law and appear regularly before referees, as well as trustees who receive their 
appointments from referees, refrain from filing petitions for review from referees' 
orders because of fear of reprisal by referees. This assumption is without factual 
suppot. The majority also accepts the view that the relationship between the 
referee and a reviewing district court judge tends to undermine the integrity of 
the judicial process; that a district court judge is unlikely to reverse an appointee 
and so reviews or appeals are discouraged. This premise, based upon "impression 
or belief,"' again is groundless and improperly gives credibility to an argument 
that a United States District Judge will render decisions on review based on his 
relationship to the referee whose decision is under review rather than on the 
merits of the issues before him. The assumption has as little force to it as would a 
claim that the court of appeals would hesitate to reverse a district court judge 
because he was known to the members of the panel. 

The suggestion advanced by the majority that the current low volume of 
appeals is tlie result of reluctance of counsel to risk offending the referee by 
seeking reversal of his rulings—that counsel are deterred from seeking review 
because of concern that any challenge to a referee's decision may adversely affect 
their own professional effectiveness and compensation in future cases dissolves 
upon analysis. The slight numl)er of appeals is readily accounted for. The report 
indicates that over a two-year period there was an annual average of approxi- 
mately 688 reviews from referees' orders and relates the reviews to an annual 
average of approximately 192,000 bankruptcy filings to show a very low volume 
of reviews from referees' determinations. This reference does not tell the true 
story and is somewhat misleading. 

Based on the latest statistics of bankruptcy cases closed [i.e., fiscal year 
1969), 56.3% of these cases were no asset proceedings in which the very lack 
of assets suggests that a review of a referee's order would be an exercise in 
futility. Another 12..5% are nominal-a.sset cases (with an average realization 
of only $122) In which a decision to incur attorneys' fees to review a referee's 
order would be questionable. 

Thus in 68.S% of the cases (which do not Include 15.3% of wage-earner 
proceedings) it is extremely unlikely that reviews would be filed, since there 
would be little or no money involved In the case to warrant the expense of 
review. 

I do not believe, based on my experience in my own busy metropolitan district, 
which has seen full-time referees, that attorneys are supine or that any repu- 
table attorney would forbear to file what he considered a meritorious review of 
a refereee's order for fear of incurring a referee's displeasure. Equally groundless 
are the as.«!umptions which attribute to referees and judges lack of impartiality 
ba8e<l on the pre.sent method of appointment. 

A basic erroneous assumption is that the referee is appointed by the judge. 
Under section 84 of the Bankruptcy Act appointments of referees are made by 
concurrence of a majority of the judges of the court or. if no concurrence, by the 
chief judpre. Thus, in the greatest number of judicial districts the selection of 
the referee is not solely by a judge who may sit in review, but by the court— 
and It Is incorrect to state that a referee is a personal appointee of any one judge 
in a majority of the district courts—he is the appointee of the court. 

UnqTiestionably the judges of the district court appoint referees on the basis 
of their competency, merit and fitness for the position. And while Judges are 

' rommlsBlon Report. Chapter IV, at 7-8. 
• See CommlBsion Report, Chapter IV, at 28. 
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aware of the competency of individual referees when reviewing their orders, this 
circumstance would appear to be no more a factor in making their decisions on 
review than the resard for the competency of district judges by the circuit 
courts on appeal from decisions of district court judges. 

Finally if we are to be guided by experience, appointment of the bankruptcy 
judge by the President, with the advice and consent of the Senate, would result 
In undue delay in refilling positions when vacancies occur. Appointments of 
United States District Court Judges take much longer to complete than the 
procedure now In effect for the appointment of referees—that is, by the district 
court followed by a four to six-week pre-appointment investigation by the 
Federal Bureau of Investigation. 

Statistics in the Administrative Office of the United States Courts reflect 
that on the average it takes 10.9 months to fill a district court vacancy. When 
here is senatorial disagreement, the period before a vacant judgeship Is filled 
often runs beyond several years. Referee vacancies, on the other hand, are filled 
promptly, frequently within as little as two months of the date the vacancy 
occurred under the present system. 

The present system has worked and it has worked well and efficiently. It 
can readily be geared into the proposed new Act with complaints initiating pro- 
ceedings filed with the Clerk of the United States District Court as district court 
cases and automatic referral to the bankruptcy referee. This would keep the 
stnicture entirely within the existing system without the need for another 
court in the federal judicial system. 

I would, of course, favor, as the Bankruptcy Committee recommended to the 
Judicial Conference of the United States and as the Conference has advocated 
for more than ten years, a twelve-year term for full-time referees with a retire- 
ment system similar to that proposed by the Commission. 

TESTIMONY OF HON. EDWARD WEINPELD, CHAIRMAN, COMMITTEE 
ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM. JUDI- 
CIAL CONFERENCE OF THE UNITED STATES 

Jud^c WEINFEIJD. Mr. Chaiiman. I was indeed jile.n.st^d to receive 
your invitation to testify today on the provision.s of II.R. 8200 relat- 
ing to both the structure and organization of bankruptcy courts, and 
the processing of tlie proceedings arising under bankruptcy laws. 

My name is Edward Woinfeld. I am now in my 28th year as an 
active U.S. district judge for the southern district of New York, 
having been appointed in 1950. 

For tlie last 21 years I have been a member of the Committee on 
Bankruptcy Administration of the Judicial Conference of the United 
States, and have served as its chairman since 1967. 

In 1971 I was appointed a member of the Commission on the Bank- 
ruptcy Laws of the United States and, in ])articipating in the delibera- 
tions of that Commission, had. I must say, a most rewarding expe- 
rience of working with you, Mr. Chairman, and also your colleague, 
Mr. Charles Wiggins, and the other Commission members, on many 
of the problems which H.R. 8200 is now designed to remedy. 

In March of this year I was asked to serve as a member of the Judi- 
cial Conference's Ad Hoc Committee on Bankruptcy Legislation, of 
which Judge "Wesley E. Brown—who has just addressed you—is the 
chairman. 

You will recall. Mr. Chairman, that as a member of that Cnmmis- 
.sion T dis.sented from tlie Commi.ssion's reconmiendation for the crea- 
tion of a separate article I court for bankruptcy cases. 

I believed then, as I do now, that there is no need to establish a 
separate court, svstem. I stated in the Commission report my genuine 
belief that—and I'm quoting: 
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The referee system has worked well and eflSciently through the years and I 
find no justiflable reason for change which would add another tier of judges 
to the Federal judicial system. 

On tliat occasion, I also observed—and stated at length in the re- 
Cort—that the reasons advanced for the establishment of a separate 
ankniptcj court were based upon erroneous assumptions -which were 

contrary to my experience as a U.S. district judge. 
At that time, my experience as a judge had spanned almost a quarter 

of a century. The detailed reasons for my views were carefully pre- 
sented in my dissenting opinion. I am firmly convinced, as the years 
have gone by since that dissent was filed, that the views then ex- 
pressed were sound, and I fully adhere to them. A copy of that opinion 
IS attached to this statement, for the convenience of the members of 
your subcommittee, and I respectfully reriuest it be included as an 
appendix to inj- remarks in the record. 

Jlr. EDWARDS. "Without objection, it will be made a part. 
Judge WEixn'LD. I would like to emphasize, at tJiis time, that my 

opposition was directed to a legislative, or article I couit, which the 
Couiniission in effect recommended. It did not propose—and the bills 
introduced in the 93d and 94tli Congresses did not contemplate—an 
article III bankruptcy court. 

T might add that since that time, the vast majority of all Federal 
judges, in their circuit councils and conferences, have expressed strong 
opposition to the concept of a separate court either, under article I or 
article III of the Constitution. 

The circuit and district judges in 9 of the 11 judicial circuits, after 
having considered the question carefully in meetings of the judicial 
conferences for their particular circuits, have all adopted resolutions 
opposing the concept of a separate court. 

And as you also know, Mr. Chairman, the Judicial Conference last 
]March adopted a unanimous resolution in opposition to the creation 
of a special court, to which reference has been made, and the staff re- 
ports have been filed with you. 

The conference-approved ad hoc committee report, which we file 
with you today, contains an alternate proposal which I believe meets 
the problems which were identified by the Commission. 

The lecommendations contained in our report—which Judge Brown 
luis just referred to—would retain jurisdiction over bankruptcy mat- 
ters in the district courts, increase the jurisdiction of the district 
courts over j)lenary suits, separate the judicial and administrative 
functions of the bankruptcy judges, and authorize the appointment of 
judicial officers and bankruptcy officials by someone other than the 
direct reviewing authority. 

In my view, this approach—although some may differ on the de- 
tails of implementation—is eminently sound and workable, and meets 
the criticisms of the existing system in a fully satifactory manner. 

If I mav. I would like to say a word about the functioning of the 
Judicial Conference's Committee on Bankruptcy Administration in 
relationship to past proposals for a new bankruptcy law. I address 
this remark. l)ecaHse at several places in tlie staff report the Con- 
ference and the committee of the Conference appear to be chided 
because they did not submit reports with respect to legislation pending 
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in the 93d and 94th Congresses. I think a word is justified in explana- 
tion of that. 

We, of course—^that is, the committee—monitored the developments 
in Congress so that, at the appropriate time, we would be in a position 
to make recommendations to the Judicial Conference on the legisla- 
tion. 

As a small committee of judges, however, with other pressing duties 
to perform, we were in no position to draft our own legislation. Nor 
did we then believe it necessary, or wise, for us to comment upon the 
several proposals then being considered by Congress. 

Until this year, there were at least two bills under consideration 
in each House of the Congress. Early on, I took the position, as chair- 
man of the committee, that we should await the consolidation of views 
into one draft bill, anticipating that, when it was decided which ver- 
sion of which bill would be pursued, we would have an opportunity 
to comment appropriately thereon. 

The fact of the matter is that, when the separate bills were intro- 
duced, theie were efforts afoot—of which I was fully awaro—of an 
attempt to accommodate the different versions of the different bills, and 
get the best provisions of each into a single unified bill. 

The fact is that, expecting the introduction of a single bill, I ap- 
pointed a sulxjommittee chaired by Judge David Dyer of the fifth 
circuit court of appeals; so that the committee would be in a position 
to act promptly on any request by either the House or the Senate 
committee. 

I believed then, and I now believe, that this was the proper and only 
course we could follow. Any other course would have been a waste- 
ful and futile effort and a drain on judicial manpower. Time has 
proven that judgment correct, and I offer this explanation so that 
you may be aware of the thinking in my committee. 

The fact of the matter is there is a reference in the staff's report 
to a letter sent by Mr. Berkley Wright, of the Administrative Office, 
to iVIr. Westphal, of the Senate committee, pointing out that there 
really would be no purpose in considering a bill which had not actu- 
ally been formulated and presented for serious consideration before 
either House. The subcommittee of the Bankruptcy Administration 
Committee was prepared to act promptly upon tliie submission of a 
single bill. 

Now, the consolidation of ideas into a single draft bill did occur 
when you, Mr. Chairman, introduced H.R. 6 in the Congress last 
Januai->'. Howe%'er, that bill contained one provision that is sub- 
stantialh' different from any proposal contained in the bills in the 
House and Senate in the 93d and 94th Congresses—that is, the creation 
of an article III bankniptcy court. 

The Judicial Conference was advised concerning the bill and its 
provision at its March session. Having been informed that markup 
sessions on the bill were eminent, the Conference authorized the ap- 
pointment of an ad hoc committee having the sole responsibility for 
considering the legislation. Judge Robert DeMascio, of Detroit, and T, 
who are members of the Committee on Bankruptcy Administration, 
were asked to serve on the ad hoc committee as liaison between the two 
committees. 
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In the consideration of this legislation, both in the House of Rep- 
resentatives and in the Senate, questions have arisen regarding the ad- 
ministrative support presently given to bankruptcy judges, and the 
support which should be provided for them in the future. I must say, 
wliile some of these matters, in my own individual, respectful judg- 
ment, do not go to the essence of tne substance of the basic proposal 
presented by your committee, nonetheless they require an explana- 
tion—and I am prepared to provide it. 

Under existing provisions of laWj the bankruptcy system is self- 
supporting from filing fees and admmistrative charges levied against 
bankruptcy estates. Deficits, however, can ha made up out of the 
general funds of the Treasury. 

In the early years following passage of the Referees Salary and 
Expense Act of 1946, the revenues from bankrupt estates were insuffi- 
cient to cover expenses; and, at the outset, deficits were incurred. 

As the volume of bankruptcy cases increased, these deficits were 
overcome to the extent that, hy 1965, a surplus exceeding $10 million 
was built up in the special account of the Treasury. 

Since then, the revenues have been insufficient to meet expenses. By 
1971, the surplus was exhausted. And thereafter, the sj'stem has oper- 
ated at a deficit of from $3 to $5 million a year. 

The reasons are runaway inflation, increased salaries for bankniptoy 
judges and supporting staff, and no increase in the portion of the 
filing fee paid into the fund since it was set in 1946. 

Realizing how difficult it would be to increase the statutory filing 
fee, and recognizing that an increase in '^additional fees"—that is, per- 
centage charges—would place an inordinate burden upon bankrupts 
and the assets of bankrupt estates, the Judicial Conference in 1969 
recommended the abolition of tbe referees salaiy and expense fund. 

In the meantime, however, the Bankruptcy Committee and the Judi- 
cial Conference have been operating under a statutory mandate to 
administer bankruptcy on a self-sustaining basis, without incurring 
deficits. 

As I indicated previou-sly, this has not been possible in recent years, 
and the result has been that it has been simply impossible to provide 
e\ei"ything that may be desired by way of services. 

Bankruptcy judges, for example—and I make reference to this 
Ix'cause. as I sn\\ wliile I consider many of these items irrelevant, they 
have been rnised by others—have used central libraries in those court- 
houses in which central libraries hn ve been established, and have shared 
lawbooks otherwise available to district and circuit judges. 

Nevertheless, a recent inventory of the books in the possessioTi of 
180 of the 225 bankniptcy judges disclosed that there were over 48.000 
volumes in tlie custody of 180 bankruptcy judges, and that those vol- 
umes were fully serviced with updating materials as required. 

In recent years, referees have asked that provision be made for law 
clerks. The number of adversary proceedings conducted by bankniptcy 
judges has, of course, increased, particularly with the expansion of 
jurisdiction in summary proceedings provided for in the act passed in 
1970. 

Until renpptlv, the offices of bankruptcy judges operated efficiently 
and well without the need of law clerks. In view of the anticipated 



136 

re\-ision in the bankruptcy laws, and the requirement of a self-sustain- 
ing system, no funds have been requested for law clerks for bank- 
ruptcy judges. 

And let me add that serving in a district which has a number of 
referees, some of whom I'm prepared to say, without contradiction are 
among the most outstanding in tlie counti-y, I have yet to hear one of 
them ever express the need for a law clerk. But, if there is demon- 
strated need, of course tliat presents another problem, and there is no 
reason why they should not be supplied if the need does in fact exist. 

I will not attempt to discuss all the problems which have come to my 
committee from time to time. But I would like to point out that, in the 
years I have been a member of the Bankruptcy Committee of the Judi- 
cial Conference, the number of full-time referee positions has in- 
creased from 77 to 21+, and that tlie cost of operating the system has 
increased from $1,227.829 to $31,660,000. 

We Iiave tried, through the years, to meet the needs of operating 
the bankruptcy system within the constraints of existing law, and T 
believe our success is evidenced by the fact that hundreds of tliousands 
of bankruptcy cases have been processed through the system without 
major difficulty. 

We Ijelieve we have done a competent job. This, of course, would not 
have been possible without the competent help of the fine men and 
women who ha^•e been selected by the district courts to serve as bank- 
ruptcy judges. We hope that the enactment of a new bankruptcy bill 
will enable us to improve bankruptcy administration. 

INIr. Chairman, together with my colleagues here, T would like to 
express my gratitude to you and other meml^ers of the subcommittee 
for vour trrarious invitation to appear here today. I am fully aware 
of tl'e difficult task you have, and I hope that my testimony will be 
helpful. Thank you." 

Mr. EDAVARDS. Thank you. Judge Weinfeld. 
Judge Aldisert. 
Judge ALmsKRT. Mr. Chairman, T am Euggero J. Aldisert, a U.S. 

Circuit Judge from Pittsburgh, Pa. 
I have no formal statement to make. T accepted the invitation to ap- 

pear here today under the assumption that tlie subcommittee might 
liave questions to ask of a circuit judge member of the ad hoc 
committee. 

Rather than take up the committee's time with any statement of my 
OAvn, I'm just here to answer any questions that mav be put to us. 

Mr. EDWARDS. Tlie gentleman from Illinois. INIr. McCloi-y. 
Mr. MCCLORV. Thnnk you very much. Mr. Chairman. 
Are you. Judge Aldisert, supporting the statement here of Conrad 

Judge ALDISERT. Mr. Congressman, I am a member of the ad hoc 
committee, and I'm supporting the statements made by our chair- 
man. Judge Brown. 

Mr. MCCLORY. I see. Let me ask you a couple of quesMons then. 
You have taken a position as members of the Judicial Confer- 

ence—before the Concress regarding the constitutionality of the vari- 
ous proposals—wouldn't you feel inclined to disqualify yourself if the 
question ever arose in yoiir court, or would you feel that you would 
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be able to give a fair hearing to both sides in that kind of a dispute 
wliere the question of constitutionality arose, since you question the 
constitutionality, do you not? 

Judge BROWX. I don't understand your question, if it's directed to 
me, Mr. Congressman. 

Mr. MCCLORY. The question is whether or not a separate bankruptcy 
court could constitutionally carry on all of the functions which II.R. 
8200 would invest in it, unless it's an article III court. 

I think you take the position, do you not, that you question tlie 
constitutionality of some of those functions ? You certainly don't feel 
that all of the functions could be vested in an article I type of separate 
bankruptcy court, do you ? 

Judge BROWN. I'll let Judge Aldisert answer the question for you 
with respect to our views. It's directed to the plenary jurisdiction 
which you expect to assign to the district courts under the bill, as 
distinct from summary jurisdiction, and I'll give this to Judge Aldisert 
in just a minute. Our conclusion was that there was no reason why 
we can't dispose of summary jurisdiction under our present system of 
district judges and bankruptcy judges or referees in bankruptcj'. 
I'll ask Judge Aldisert, if he wishes, to conament on that if he would, 
please. 

Judge ALDISERT. Mr. McClory, I will state our position. Our posi- 
tion is that we accept as needed the increase in jurisdiction as reflected 
by your subcommittee's report. We believe, however, that the bank- 
ruptcy judge need not be an article III judge to perform those func- 
tions. And I'll tell you why I feel that way. 

As I indicated, I'm a judge in the U.S. Court of Appeals for the 
Third Circuit. Our circuit includes the States of Pennsylvania, Dela- 
ware, and New Jersey and the U.S. Virgin Islands. The judges in 
the U.S. Virgin Islands are article I judges. They hear jury trials, 
they issue writs of injunction, they issue writs of execution, and they 
exercise, in my view, powers that are broader than those that are 
being vested in the bankruptcy judges under the Bankruptcy Act. 

Mr. MCCLORY. Of course there are article I judges in the District of 
Columbia, but vou don't take the position, do you, that we could 
create article I judges with authority to grant injunctions, say for in- 
stance, injimctions of a State court proceedings or other district court 
proceedings, or to hold parties in contempt and sentence them, do you? 

Judge ALDISERT. Let me say this: I would say that, on that point, 
the officials position of our committee was that since the subcommit- 
tee is so concerned about that, our recommendation to this subcom- 
mittee was that the bankruptcy judge not be given powers to enjoin 
another court. If that be necessary, it could be referred to the district 
judge. We would recommend that, the banki-uptcj- judge not be given 
power to punish for criminal contempt not committed in his actual 
presence; that too could be referred to the district judge. And, finally, 
we would recommend that the bankruptcy judge not be given power to 
punish for criminal contempt warranting a punishment of imjirison- 
ment or a fine of more than $250. You will see that the recommendations 
of our committee track exactly those powers which, under the pres- 
ent bill, your committee felt should not be given to tlie bankruptcy 
judge until article III status is given. 
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Mr. MCCLORT. You're in general supportive of the Danielson-Rails- 
back amendment then, are you ? 

Judge ALDISERT. I would think so, yes, sir. 
Mr. MCCLORT. Could I just ask one question of you, Judge, as 

Chairman of the Judicial Conference Ad Hoc Committee ? 
Did you have a vote on that, among the members of the Judicial 

Conference? If so, what was the vote in support of the proposition 
opposing 8200? 

Judge BROWN. Tlie recommendation of the ad hoc committee, which 
was approved by the entire Judicial Conference by a vote of that con- 
ference, was to approve in principle titles II and IV of S. 2266, 
with amendments which were set forth in attachment A, and that the 
ad hoc committee be authorized, consistent with its report, to make 
other suggestions, if Congress felt they needed changes in the bill 
which may come tx) the attention of the committee, and the committee 
be authorized to release the report to you. That's what we've done. 

We have had a mail vote, and have written confirmation of it, 
except for the 10th circuit, which I represent on that committee. I am 
also a member of the Judicial Conference of the United States—as is 
the chief judge of that circuit, who advised me over the phone that 
they approved that report, and asked that it be submitted to this sub- 
committee, to your subcommittee, if it could be. 

Mr. MCCLORY. Mr. Chairman, I thank you for yielding to me, 
knowing that I have another conrunitment. 

Mr. BDTXER. Would you yield for just a moment. 
Mr. MCCLORY. I yield to the gentleman from Virginia. 
Mr. BuTMiR. Judge Brown, your statement says, the report of an 

ad hoc committee was approved in principle by mail vote. Do you 
have minutes? Do you keep minutes of the ad hoc committee? 

Judge BROWN. NO ; we have really no formal minutes of that, if you 
want to know; but we do have the letters now from all of the members 
of the Judicial Conference, except the 10th circuit which I mentioned 
to you, and they're available to you if you need them. 

Mr. BUTLER. Did your ad hoc committee ever meet? 
Judge ALDISERT. Perhaps, Congressman Butler  
Mr. BUTLER. Let me rephrase the question. To be sure, I want to 

find out what your views are. But you're representing the views of an 
ad hoc conmiittee. 

Judge BROWN. That's correct. 
Mr. BUTLER. And I want to Imow, just for sort of my own informa- 

tion, did you have delibei-ations like Congress does and sit down and 
talk about these things? Did you meet and did you keep minutes of it? 

Judge ALDISERT. Of course. 
Mr. BUTLER. Did you keep minutes of it ? 
Judge ALDISERT. Of course. Although we did not have a reporter, we 

prepared a report of each meeting; and sir, when the reference is 
made to the mail vote, that is not a vote of the ad hoc committee, but 
of the Judicial Conference. The question was the acceptance of the re- 
port of the ad hoc committee by the Judicial Conference of the United 
States. And, sir, because they were not in session—they only meet 
twice a year—the report was mailed out to each member of the Con- 
ference with instructions to report to Mr. Spaniol by telephone or by 
letter. 
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Mr. BtjTLER. All right, gentlemen, I thank you very much. But 
you don't have any minutes of the ad hoc committee meeting for usi 

Judge BROWX. We have the report. 
Mr. BUTLER. All we know is the conclusions you reached you put 

in the report. 
Judge BROWN. Three reports, if you want them. We had a first pre- 

liminary report, a second preliminary report, a separate report, and 
a third preliminary report, all of which were circulated. I think all of 
them are available to you. 

Mr. BUTLER. We got them from time to time; yes, sir. 
Judge BRO^VX. I hope you did. We wanted to be of such help as we 

could. 
Mr. BUTLER. Since this is not my time, I can't pursue this issue. 
Mr. EDWARDS. Tlie gentleman from Massachusetts, Mr. Drinan. 
Mr. DRINAN. Thank you, Mr. Chairman. I thank the three witnesses. 
I'd ask Judge Brown this question: The Judicial Conference says 

that it wants to retain the bankruptcy function as an adjunct of the 
district court. It is contended that we have made it into a separate 
court. 

I'm not entirely certain that that is so. This is a difficult play with 
words here, but we have made it a coequal court with the district court 
itself. The bankruptcy judge is to be fungible with the Federal dis- 
trict court judge. And if there are no bankruptcy cases aroimd, he can 
try criminal cases. He is of the same caliber. 

So we really have integrated it more than it is now. You say that 
you want to keep it as an adjunct. We say that that is undesirable for 
several features. But we have not made it a separate court, as you 
suggest. 

Now I wonder, Judge Brown, would you feel that judges in bank- 
ruptcy cases should be just as qualified as Federal district court 
judges? 

Judge BROWN. Well, having appointed all of the bankruptcy judges 
in the district of Kansas, that is, as the chief judge with the concur- 
rence of my other judges, I can certainly tell you that we have picked 
the most competent men we know. 

Mr. DRINAN. And you do that because you know that they're going 
to be discussin^r and deciding the full range of issues that come before 
a Federal district court judge? 

Judge BROWN. NO; they're going to discuss the full range of those 
matters which can occur in a banki-uptcy issue which is presented to 
them. 

Mr. DRINAN. If you want them to be as qualified and as competent 
and as independent as Federal district court judges, how can that be 
done when they get only a period of 6 years or more to serve ? 

Judge BROWN. Well, since 1960, Congi-ess has recommended that 
they be appointed for 12 years. 

Mr. DRINAN. Even 12 years is a period of time that they live really 
by sufferance of this district court. But that means that people who are 
older might aspire to be a Federal bankruptcy judge or a referee. And 
all of us know the pattern: an individual who is 30 or 3.5 is not going 
to give up private practice and take a 12-year or 6-year appointment, 
knowing that that is not renewable. If it is renewable, he will have to 
do what the district court judges say. 
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We have striven in tliis bill to make the judge independent. And 
that is the essence of the reconnnendations that came to us from all of 
the studies that preceded us and from all of the hearinfrs. 

And under the situation where, as you put it, the banki-uptcy sys- 
tem is adjunct, how can that in any sense be an independent court ? 

Judge BROWN. GO ahead. 
Judge WEINFEID. Congressman, I may have misundei-stood the en- 

tire thrust of this bill, H.R. 8200. The underlying rationale of it, it 
seems to me—in the committee report, and also from the Commission 
rei)ort—was the creation of a specialized court. And this is emphasized 
in the report. 

May I call j'our attention to one item. 
Mr. DRINAN. Specialized but not separate. 
Judge WEiN'iT^rji. Well, it's a separate court. 
Mr. DRINAN. But the judges ciin do anything. The judges arc not 

assigned to the bankruptcy court forever. 
Judge WEiNFJxn. Well, there is a provision which suggests that 

thev can be available in other areas of law. But if the underlying 
rationale of this proposal is to draw upon the specialized technique 
of these men, if that is the purpose are you not creating a specialized 
court ? 

Mr. DRINAX. It's a specialized court now, Judge, without any of the 
indices of independence. 

Judge WEINFELD. It operat&s under the jurisdiction of the district 
court. 

Mr. DRINAN. If you want to make it an adjunct, the Federal district 
judges will do that. But you need 200 judges right away. 

Judge WErNFELD. Congressman, I was jiist suggesting this: in 
everj'thing I have seen about this proposal, the emphasis has always 
been that this is a specialized area of law needing specialists. 

Now. may I just read this to you for a moment. 
Mr. DRINAN. I don't think that we're differing. Judge. We want to 

make the specialized court independent. My suggestion to the 
Judicial Conference—not to you—that they have failed to appreciate 
what we have tried to do, and what all the experts have recommended. 

Judge WEINFEU>. Congressman, if you are intent on appointing 
people who are not specialists in banln-uptcy law, then if there, is this 
expanded jurisdiction, all you need do is to create the additional 
places that are referred to in the pending bills before the Judiciary 
Committee now. 

I just wanted to read this one item from the staff report to yon. 
[Reading:] 

As the system has evolved district jndRes have removed themselves further 
and further from the consideration of bankruptcy matters. The area has become 
too specialized and requires too much expertise to be bandied on an ad hoc basis 
by a generaUst. 

Now, I don't agree with that statement at all. But that is the basic 
theory on which this separate court is being advocated. 

May I say this one word, and I think we ought to meet it head 
on, because it's been unplicit in so many items that I've seen—I've read 
some of the debates on this thine. 
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There has been the suggestion tliat the opposition of the judges is 
sort of an ego trip on the part of the judges; that they're holding on to 
their power—a jealousy of their power. 

I mentioned before that I'm rounding out 28 years on this court, 
and it's clear that I don't have many more years to go. By a curious 
coincidence, my professional life has been divided equally between 
ray practice as a lawyer—28 years as a lawyer—and 28 yeare as a 
judge. 

I have always felt—and I'm measuring my words now—that the 
greatest court in the United States of America, is the district court, 
the Federal district court. And what I've just said, I said publicly 
in the presence of two men—whom I was privileged to call close 
friends, and probably two of the most respected members of the Fed- 
eral judiciary—on an occasion when different lawyers of the Federal 
judiciary were called upon to speak. 

I'm speaking of Judge Learned Hand and Mr. Justice John Harlan. 
The reason I felt, as a lawyer—and my feelings were confirmed by 

my years of service on the bench—that the U.S. district court is the 
greatest court in the country, bar none, is because it is a general court 
which, within the embrace of its jurisdiction, handles every conceiv- 
able type of matter that Congi-ess delegates to it. 

And all these items are specialist items. Take for example, first; 
the general jurisdiction civil and criminal. Then you take the civil 
field, you have antitrust cases, patent case^, and copyright cases. 

In recent decades; you have the cases imder the securities law, and 
in recent years, the varied and complex problems that come before 
the courts—under the environmental program that Congress has 
passed, but where judges are called upon to act. 

This has been the greatness of the court, that these men and women 
are called upon to perform these services. This is not a matter of an 
ego trip; it's a jealousy of a court that has stood the test of time. 

And I'm suggesting to you that a fragmentation of this court, by 
creating a separate court, does a disservice to the greatest court in the 
country. 

Mr. DRINAN. Judge, we agree with you. It's not a fragmentation 
or a separation. It's an integration. 

If I may come back to my question to the Judicial Conference: 
you state here, in your testimony. Judge Brown, that we're creating 
two of everything. But if you'll read the bill carefully, we're con- 
solidating the clerks' offices, so that there won't be a separate bank- 
ruptcy court and a district court. These are going to be consolidated 
insofar as possible. 

That's why it's necessary and most appropriate to have all the 
judges be the same. We don't feel that it's appropriate for a bank- 
ruptcy division, so to speak, to be continued as a lesser court than the 
Federal district court, as you put it, an adjunct. We have equalized 
them: we have elevated bankruptcy, looking back through all of the 
years that the Federal courts simply couldn't handle the bankruptcy 
work. They gave it a second-rate status; they appointed referees. We 
want to give the bankruptcy work, involving billions of dollars every 
year, equal  status with  all  of the  other work that the  Federal 
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courts do. We are not subdividing it, creating two of everything. We 
are trying to rectify what the Federal courts imderstandably did 
years ago. We feel like article I judges are not appropriate there, and 
that article III judges should be increased. 

Would you want to react to the philosophy behind H.R. 8200 ? 
Judge BROWN. Perhaps we don't understand your pliilosophy as 

being in H.R. 8200. We, of course, do approve of a combination or the 
clerks' offices, and our recommendations go to that. 

I think our only difference comes to this: if you want to create article 
III judges out of bankruptcy judges and referees, instead of retaining 
their general status as assistants to us, as district judges in ad- 
ministering the bankruptcy law, which was assigned to us by Congress 
under section 1334, why then, there's nothing we can say about it. 

We just think that if you do that—I'll say this advisedly—it would 
be fine. And the President can appoint them, the Senate can approve 
them  

Mr. DRIN'AN. You'll be grateful, I assure you. 
Judge BROWN. Well—do you want to be called Mr. Drinan, or 

Father? 
Mr. DRINAN. I'm like the lawyer who says, I don't care what they call 

me as long as they call me. 
[Laughter.] 
Judge BROWN. "When you wear that collar I'm inclined to call you 

Father, if you don't object to it. 
Mr. DRINAN. Let me just conclude: I'm certain that my time has 

expired. Judge Aldisert, you reminded me of one of the great dreams 
and fantasies that I've had all my life, being on the first circuit. I 
would settle to be an article I judge in the Virgin Islands, I think. 

[Laughter.] 
Judge ALDISKRT. You know, Father Drinan, sometimes the dictates 

of public service require circuit judges to go down to the Virgin Islands 
and sit in January. 

[Laughter.] 
Mr. DRINAN. And February and March. 
Mr. EDWARDS. The gentleman from Virginia, Mr. Butler. 
Mr. BUTLER. Thank you, Mr. Chairman. 
Judge Weinfeld, I'm a little stunned by the comments that we've 

received from time to time which indicate—and I have one of the 
reports hero—one of the preliminary reports the special committee 
for the Judicial Conference—that the Judicial Conference wasn't 
given an opportunity to study adequately this legislation. 

Now, Judge, from what you said this morning, you kept yourself 
pretty well advised as to what we were doing, but you waited until 
we got through with all of our work, and then you were ready to let 
us know your view. Was that a fair statement ? 

Judge WEINFELD. Yes, Congressman Butler. I was fuUv aware that 
after the Commission bill had been introduced—I believe Oongressman 
Edwards introduced the bill shortly after the Commission ended its 
labors—both he and Chuck Wiggins had very optimistic expectations 
that this bill, because of their services on the committee, would move 
alone: more expeditiously than most bills would. 

Well, of course, certain national events were not foreseen, and the 
bill was in the 93d Congress, and at the same time the National Con- 
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feronce of Bankruptcy Referees—or bankruptcy judges, whichever 
you prefer—introduced their own bill. 

Now, there were two bills with differing provisions; and then, of 
course, there was the National Bankruptcy Conference that had views 
differing on both. Now, I was fully aware that there were discussion 
going on in an effort to reach an accommodation, under which the 
best provisions—the so-called best provisions—of each bill would be 
drawn and a single bill presented. It didn't seem useful to work on— 
well—the two separate bills in each house, not knowing which one 
would really come out as the one being sponsored for passage. 

And just this one word; in anticipation that we would be called 
upon—and recognizing that this was a burden to—I recognize the 
time that was spent on this Commission—I appointed a subcommit- 
tee, headed by Judge Dyer, in readiness to go forward. I 
should add parenthetically—and I don't think it's of much im- 
portance—that I disqualified myself from sitting on the committee 
because I filed a dissent in this report. 

Mr. BUTLER. Well, I thank you for that. But then, it would be fair 
to say that the criticism which the Judicial Conference seems to have 
leveled at this committee for not consulting the Judicial Conference is 
unfairly placed. 

Judge WEINFELD. NO; you must excuse me. Congressman, it's in 
reverse. I say that the committee—your staff—has criticized the Con- 
ference, and that's what I'm objecting to. 

I'm saying that's an unfair criticism. I haven't criticized the con- 
gressional committees at all. 

Mr. BUTLER. That's what I read, that: 
Neither the judicial conference nor any of Its committee has had an oppor- 

tunity to study adequately the organizational and operational features of the bill, 
nor has the conference or any of its committees dealing with the court or admin- 
istration been afforded an opportunity to be heard on this most comprehensive 
legislation. 

Now, that, sir, is just not a fair statement, and I'm pleased to know 
that you are not identifying yourself with it. 

Judge WEINFELD. But what I am saying to you is, as long as these 
bills were going through the congressional gristmill—and that's in the 
letter that was sent to Mr. Westphal, saying that I saw no purpose in 
presenting views until we knew what bills were being presented. 

Mr. BUTLER. I guess what you're saying is that when the committee 
finallv makes up its mind, then you'll let us know how we feel about 
it 

I'm going to go on to another point. 
I feel like we've cooperated with everybody. I don't know of any 

committee in Congress that has ever made a real greater effort to con- 
tact all areas involved, to get input into legislation, as we did on the 
bankruptcy biU. 

So, there's no use continuing this dialog, because we have limited 
time, and we want to know what you know, because that's our real 
problem. 

Judge Brown, one other question I want to ask you. You refrained 
from commenting on some aspects of the bill because they involved 
matters of policy for the determination of the Congress, yet you have 
commented on other aspects of it. 
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I wonder if you'd tell me what limitations you think there are on the 
Judicial Conference or its members getting involved in the details of 
the legislative process, as a matter. What are the limitations on what 
you should or should not do ? 

Judge BKOWN. Well, for instance, we talk about procedural matters 
as distinct from the matters of what the Congress wants to do sub- 
stantively. I can't really speak completely on what we should or should 
not do. 

What we should do and what we hope you'll let us do is call upon 
the Judicial Conference to have its committees review matters which 
you want us  

Mr. BTJTLER. I think that's an appropriate function. I just wonder if 
there's any limitation in your mind on individual judges providing for 
legislation once the judicial conference takes a view on it. 

Judge BROWN. Well, individual judges, I suspect, are like individual 
Congressmen: they don't always agree on everything. 

Mr. BUTLER. Well, we don't have life tenure. That's one of the 
problems. 

Judge BROWN. NO. And I'm, of course, grateful that Congi'ess saw 
fit to give us life tenure. 

Mr. BTJTLER. You're sort of grateful we don't have it? [Laughter.] 
Judge BROWN. There are little things, for instance, such as wMiether 

the term of referee of bankruptcy or bankruptcy judges should be 12 
or 15 years. This is a congressional matter. The matter of their 
pay, the matter of the benefits that they get—we've recommended 
that the benefits of the referee or bankruptcy judge be increased. We're 
here to carry on through the district courts as best we can the assign- 
ments which Congress has given us. They gave us 41 new areas to 
dispose of in the last decade. 

We are perfectly able to do it. We will do it. We have done it. And 
we've done it, I think, with tremendous credit to the Congress which 
has created the district courts. 

Mr. BUTLER. Am I out of line in being critical of judges outside the 
Judicial Conference who have called the members of Congress to com- 
plain about this particular piece of legislation ? 

Judge BROWN. I don't know that you are. You certainly can't get 
me to tell you that the first amendment rights of a Federal judge can't 
exist. Although a difficult problem that we have is that we like to go 
through the entire process of getting, as near as we can, a cooperative 
view. 

One reason j'ou have district courts in the powers vested by their 
localities; then they can adjust to the problems which are faced by 
them in each district. 

If you're just asking me, can a Federal judge comment to his Con- 
gressman about legislation—if the Congressman asks him, lie cer- 
tainly can. 

Mr. BUTLER. Congressmen don't make that mistake very often out- 
side the judicial process. 

Judge BROWN. You're awfully courteous to us. and we're very grate- 
ful. I Jfrankly have appeared before committees like this one only once 
before. If it's anv help to you, I have always been scared to death when 
I've been here. But I want to tell you what I can and do whatever I 



145 

can to lielp j'ou get a bill which will expedite the resolution of the prob- 
lems which are placed in the courts by the Constitution and the bank- 
ruptcy law. That's what we're here for. 

Mr. BtrruE^j. All right, sir. 
Jud^e BROWN. At me least expense possible. 
Mr. BUTLER. Perhaps you can stay for dinner. [Laughter.] 
We have here—I'm working, trying to figure out what's the best— 

what the people who don't see the light as clearly as I do, for the need 
for the article III judges, what we can do to satisfy them. Aiid I've 
tried to i>ull together some of the aspects of it, and I would invite your 
attention to this list. 

If I may take a few minutes, Mr. Chairman ? 
Mr. EDWARDS. Yes. 
Mr. BUTLER. For example, maybe the independence of the bank- 

ruptcy courts would be strengthened if they were adjuncts to the 
courts of appeals, as opposed to the district court. Do you have any 
view of that, Judge ? 

Judge BROWN. Yes; my view is that they are not appellate courts. 
We've provided that the judicial council of the circuits can appoint 
them now to get away from any question of the appearance of any 
evil, which I don't tliink exists. But we've provided for that and 
recommend it. 

Mr. BUTLER. Do you have any strong feeling ? I mean, that is your 
recommendation. Do you think that's essential, that it be an adjunct to 
the disti'ict court, or can you see some virtue in that approach ? 

Judge BROWN. Creating  
Mr. BUTLER. Making the courts adjimct to the courts of appeals. We 

have a school of thought that says derivative powers from an article 
III court are pretty strong in the referee and that he's got a lot of 
things that he can do—derivative powers. Now, if they derived those 
powers from the courts of appeals instead of from the district courts, 
as they do presently, certainly it would strengthen their independence 
from the district courts. 

Do you have any views—do you have any strong objections to that ? 
Judge BROWN. I haven't studied the theory that you're talking about, 

but if Judge Aldisert wishes to comment on it, I'd be glad to have him. 
Judge ALDISERT. I haven't thought about it. Congressman Butler, 

but I would say my visceral reaction is that a district judge has much 
more power than a circuit judge and that if you would put a proposed 
bankruptcy judge as an adjunct to the power of a circuit judge, you 
would Ije diminishing his power. A district judge is the most power- 
ful Federal judge. An individual district judge has more power than 
a Jiistice of the U.S. Supreme Court. 

Mr. BUTLER. That's why it concerns me when they start lobbying. 
Well, have you any views on this ? 
Judge BROWN. I don't know who's lobbying, but I don't want to be in 

that position. 
Mr. BUTLER. NO, sir; you're not. 
Judge BROWN. I want to be in the position of helping when we can. 
!Mr. BUTI.ER. Yes; I'm not critical of you, sir. But we have that 

experience, and other members of the committee, and that's one of 
the reasons why I wonder how deeply involved you want to get in 
making legislative suggestions. 
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Now, coming to the terms of the judges, judging from what yon 
said, that you nave no strong feeling about how long the bankruptcy 
judges would be appointed, adjunct judges  

Judge WEINFELD. AS a matter of fact, it was a committee of the 
bankruptcy conference as far back as 1959—and Father Drinan may 
be interested in this—Judge Bailey Aldrich who was then a district 
court judge before he became the chief judge of the court of appeals, 
and Judge Albert Bryan, who then was a senior judge in Virginia, who 
was also a district court judge before he became a judge of the court 
of appeals, and this speaker were a subcommittee of three. It was our 
subcommittee that reconmiended at that time, in 1959, that the terms of 
the bankruptcy referees be extended to 12 years, with the idea of at- 
tracting more qualified people to the court. 

And also we had recommended increased annuity benefits at the 
time, and an increase in salary. Now, that goes back a long time. Now, 
the opposition to the bills that were then introduced came principally, 
as I remember, from the Civil Service Commission, for some reason. 

But, as I say, we made a recommendation 12 years ago, going 
back quite a number of yeai-s. So, that's the answer, and the Conference 
is on record repeatedly as passing that resolution. 

Mr. BUTLER. I understood that. 
Turning now to item No. 9 there, the administrative control over 

the bankruptcy courts by the bankruptcy judges. That is a matter of 
concern. Was that an area in which we would have disagreement on 
putting in the legislation complete administrative control of the bank- 
ruptcy judges over their courts? 

Judge BROWN. We have tried to separate the administrative and 
judicial functions of the referees—and when I use the term "referee" 
I always refer to our referees—I appointed them as referees but I 
always refer to them as judges. When I do it individually, I do that. 
I'm just trying to keep the record straight. 

Mr. EDWARDS. Judjre, I believe the resolution that you sent recom- 
mended very emphatically that they be called "referees." 

Judge BROWN. The bill that we recommended did recommend that 
they be called "referees"—but we were given some latitude in this com- 
mittee, and I'm not trying to make that an issue in this case. 

Mr. BtTTLER. No, judge. The thing that concerns me is. I think, that 
that's reflective of some sort of a second-class status that we accord 
referees in the existing systems. 

Judge BROWX. Of course, I was a referee for 4 years, nnd I don't 
think I was a second-class citizen when I was a referee. I wns there 
from 1958 to 1962 before I became a Federal judge. 

Mr. BtTLER. Was promoted. [Laughter.] 
Judjre ALDISERT. May I respond to your observation. Mr. Chairman ? 

Mr. Chairman, our committee has been in constant sessions, and we 
have clianffpd onr positions since our original position recommending 
that the name be preserved as in the statute—"bankruptcy referee." 

We have moved away from that position. We have taken positions 
along the line of Mr. Butler. We do not believe that Federal judges 
should advise Congress what title should be given to these offices. 
That's entirely inappropriate, and we withdraw entirely from any 
positive or negative reference. 
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Judge BROWN. I hope I'm answering your question, witli Judge 
Aldisert and Judge AVeinfeld's help, specificially enough, because we 
want to do that. 1 hat's wliy we're here, Congressman Butler. 

MI-. BUTLER. Yes; I understand, I'm just trj'ing to find out what we 
can dc. 

Judge BROWN. You're talking about administrative control over 
bankruptcy courts by bankruptcy judges. We got off on a tangent a 
little bit because of me. I'm sorry. 

Let me say to you that, under our present system, generally sj>eaking 
the judicial conference has the responsibility for the operation of the 
court system. This was done because Congress gave it that respon- 
sibility. The judicial officers and supporting pereonnel don't have that 
responsibility. Those decisions giving administrative responsibility to 
the Conference and to the circuit councils were made by this body. 

In the district courts, the conference committees are the ones that 
are to supervise. And I really think we've done a pretty good job with 
it. I hope we have. We've tried awfully hard. 

Mr. BUTLER. To the extent, tlien, with reference to what a bank- 
ruptcy judge can do in his own court, turning then to the items I have 
as 10 and 11, the power to appoint and remove his own court clerks— 
does that disturb you ? 

Judge BnowN. It disturbs me only insofar as district judges don't 
remove their own court clerks. The clerk of the court does it. 

We're for them getting all the help that's necessary to operate their 
courts, and this is a matter of pure administration. I think that we, 
under our recommendations—we have proposed a bankruptcy ad- 
ministrator, and the bankruptcy judge would have a secretary and 
clerical help  

Mr. BUTLER. A law clerk ? 
Judge BKOWN. It's a good question. Let's let Judge Weinfeld go to 

that. 
Judge WEINFELD. I've already indicated, if there was a demonstrated 

need—and I haven't been satisfied up to now that there is a demon- 
strated need—and I related to you the fact that the referees we have 
in our court, the bankruptcy judges, carry as heavy a caseload, both 
in terms of the nature and complexity of cases, that one can imagine. 
Yet, never a one of them has suggested that there was a need for a 
law clerk. 

But Mr. Butler, I would say, if they are needed, one couldn't quarrel 
with it. 

Mr. BUTLER. Accepting the need is our hurdle here. 
Judge WEINFELD. Some of these items. I must say in all candor. I 

have some difficulty in understanding how they come up in connection 
with this bill, which has its major thrust with respect to the creation 
of a different type of court. These are administrative problems, and 
I think in a sense they're a digression from the basic issue which the 
Congress has to face with respect to this measure here. 

Mr. BUTI^ER. Well, the basic policy decision before the Congress 
was. how do we improve the status of the bankruptcy courts and the 
justice they administer, the problems they meet, and much of the tes- 
timony—all of the testimony indicated a need for an independence, 
a need for broadening of the jurisdiction, and as an incident to that, 
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of course, you've got a step-up in quality of those who accompany 
the judgeship: tlie law clerics, the court reporters, tlie law libraries, 
access to other libraries. All these things seem to me to be part and 
parcel of the same package, the same policy decision which the Con- 
gress wants to make, and that is to improve the quality of the justice 
as administered in the bankruptcy area. 

But I guess I've taken too much of my time, but let me ask one 
more question. With reference to the pervasive jurisdiction, which 
was recommended in H.R. 8200, which was pretty broad as to all mat- 
ters related to a bankruptcy case—and I'm sure that you're quite 
familiar with that—is it your view that this is not a necessary step, a 
necesary advancement, or that this is not necessary ? 

Judge BROWX. NO; we agree that you can give that to the district 
courts, and we can handle it. We can take care of it. We will, through 
tlie district courts. And we think that the plenary and summary juris- 
diction aspects of it, we can do it under the powers which we now 
have. 

Judge AiJusERT. I think tliat when Judge Brown is saying "we"—^lie 
is talking about the bankruptcy judge^s. I think that's the question. 
The question as to the increased jurisdiction, of course, is a policy 
matter for Congress, and we believe that if we had our druthers, we 
would like to see the bankruptcy judge get these increased jurisdic- 
tional features. 

Mr. BUTLER. That's why it's in the proposal of the ad hoc committee, 
I snsDcct. to increase the jurisdiction of the courts over plenary suits, 
and that's the jurisdiction by detriment that we talked about. 

That's what vou're referring to in vour statement. Judge Wein- 
feld? 

Judge WEIKFF-LD. Yes. 
Mr. BUTLER. NOW, where did that come from? I know it came from 

the judicial conference, but did it spring fullblown ? 
Judge ALDISERT. May T respond to that. Mr. Butler, because again 

this is another situation where the ad hoc committee has refined its 
views. 

We had a concern about the number of State cases that might enter 
the federal system, simjily because a tnistee was a party. We were con- 
cerned that, for example, in a negligence case, at any time a trustee 
could elect to stop the State proceedings and come into Federal court. 
And so we made the recommendation simply because we believe that 
it's appropriate for the Federal judiciary to report to the Congress our 
views nn the impact of legislation on the Federal courts as distin- 
guished from the substantive matters of policy. 

We were conceiTied. so we suggested a restriction that, in order to 
remove—in order to remove from the State courts, the person desir- 
ing to remove had to show—to give a reason whv the estate of the 
debtor or tlie bankrupt was being prejudiced, and also that the mo- 
tion for removal be timely made. 

And, Mr. Butler, we had also earlier made a recommendation which 
we have since withdrawn, as to original cases, plenary cases. If we use 
that expression "detriment," to mean a showing of detriment to the 
estate of the debtor or bankrupt, we would not require that for an 
original case in the Federal court but only where a cuse is to be re- 
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moved from the State court system would there have to be a show- 
ing of detriment and a showing that the request was timely made. 

Judge BROAVX. It has a great deal to do, also, with our Federal-State 
comity. You don't want to remove a case from a State court to have 
it dealt with effectively. The way we presented it to the trustees in- 
volved, if it's timely removed, why, it can come in before the district 
courts and we can dispose of it, and we will. 

Judge ALDISERT. And Mr. Butler, one of the reasons why we changed 
our position is that we made a detailed study. We developed informa- 
tion that last year there were approximately .541 plenary suits, and 
we believe that the present system could absorb that increased caseload 
without requiring any special showing to get it into the Federal courts 
under this increased jurisdiction. 

Mr. BUTLER. Are the refinements which you suggested today, are 
they reflected in this report dated November 1977? 

Judge BROWN. Yes; that's the last report which we filed, to which 
we attached a copy of amendments to the Senate bill. 

Mr. BUTLER. Yes, sir. 
Judge BROWX. Yes; it is there, and we have it there for you. 
Mr. BUTLER. IS that a change that was adopted because of the Dan- 

ielson amendment? Is that suggestion reflected in the Danielson 
amendment? 

Judge BROWN. Well, as I read the Danielson amendment, I thinlc 
what we said follows somewhat the Danielson amendment, but we have 
had some minor changes in it, I guess. 

Mr. BuTT^ER. This legislative proposal was written up after the 
Danielson amendment was considered? 

Judge BROWN. That's right. I don't remember the exact time. 
Judge WETNFELD. It's a refinement. 
Judge BROWN. That's a good word—refinement. 
Mr. BUTLER. Well, now  
Mr. EDWARDS. The Judicial Conference thinks the Danielson amend- 

ment is really pretty good? 
Judge WEINFELD. I don't have any idea what the Judicial Con- 

ference thinks about the Danielson amendment, but this report reflects 
the Judicial Conference view, that is the ad hoc committee's report. 

Mr. BUTLER. How about the question on loss—I'll see if I can find it. 
The jurisdiction by delegation—yes, the seven powers of referees in 
bankruptcy. Each iTferee in bankruptcy—that's been changed. 
Each—whatever it is in bankruptcy—serving under this chapter shall 
have—on page 261—"to the extent authorized by rule or order of the 
district court, the power to conduct trials and other proceedings in 
bankruptcy." Each referee in bankruptcy—that's Ijeen changed by 
your testimony here this afternoon. It was suggested that the effect of 
this was to create jurisdiction according to the rule of each of the some 
04 districts. And then, instead of having a uniform law of bankruptcy, 
we would have 04 rules of bankruptcy. 

Would you all like to respond to that criticism ? 
Judge ATJJISERT. I think that it's a very important point, Congress- 

man, and I confess that I dont know the answer. Again, this is a 
policy judgment that your committee has to make. 
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The question of whether the power should be delegated to existing 
bankruptcy judges depends on the quality of those judges. It was felt 
that there might be some question about the quality of tlie holders 
of some of those offices. It was felt that until there has been some expe- 
rience with the present personnel under the new structure, that the 
delegation of official jurisdiction should be by local rule, and then some 
experience recorded. If it were found that, in general, there was suf- 
ficient satisfactory experience, then a rule could be made uniform in 
nature. That was just a suggestion imtil the increased jurisdiction 
would have some experience. 

Judge BROWN. It also gives some flexibility. 
Judge ALDISERT. Flexibility, of course. 
Judge BROWX. Flexibility in the event there is a ruling that would 

create a problem in what work is transferred to the bankruptcy judge 
by the district court, in his capacity as a judicial officer of the court. 

Mr. Bui'LER. Well, I guess I'm too much of a gentleman to say that 
the basis of what you're suggesting supports the argument that the 
quality of the referees in bankruptcy is not always Uie highest in 
this country. 

Judge BROWX. I can't agree with that, Mr. Chairman. 
The referees that we have, or the bankruptcy judges, are fine, capa- 

ble people. 
Mr. BT:TTIJ;R. That's been my experience, but not our testimony. 
Judge BROWN. I don't know whose testimony you're getting that 

from, but if they want to challenge any referee that I've had, I'm per- 
fectly willing to meet that challenge any time on their honesty, integ- 
rity, and capability of performing the functions that were given to 
them. 

Judge WEINFELD. Mr. Chairman, if I may add a word on that—I 
really don't underetand the basis of it anyway, attacking the referees 
in terms of their performance or their abilities. I'm speaking again 
from personal experience. I was the chairman of the district court 
committee, my southern district court committee, that was in charge 
of appointing referees. I can say to you, without any fear of con- 
tradiction, that every appointment that was made was made on the 
basis of fitness, merit, and qualification. Two outstanding referees 
in the countrv—maybe this isn't wise to say—I'll mention their names— 
were personally persuaded by me to come to the court. One was Ref- 
eree Asa Herzog. Anotlier was a man by the name of Roy Babbitt, 
wliom I persuaded to leave another important Government post to un- 
dertake a referee's position. 

Interestingly enough, when we talk about expertise in this area, 
one of the arguments that he advanced to mo against giving up his 
Government post was that he had no experience at all in bankruptcy. 
I took the position with him then that I've always taken in respect to 
his position in our courts: You get a good, sound general lawyer who 
will apply himself to his work, and he will bring to bear the best 
qualities that a man can in the discharge of his duties. 

Roy Babbitt is an outstanding referee. There are referees here 
today, and I don't think one of them would dare challenge my stAt<»- 
ment with respect to either of these two men. There's been some talk 
about the difficulty of persuading men to come to these jobs. We have 
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never had any difficulty. "Whenever there's been a vacancy, there are 
more applications of outstanding men applying for these positions 
than you can imagine. 

One man, several years ago, gave up a practice of $100,000 to come 
to our court, and I don't imderstand these references when they talk 
of these men as second-class citizens, which I hear every now and then. 
It just isn't a fact. 

Mr. BUTLER. Thank you, Mr. Chairman. My time has expired. 
Mr. EDWARDS. We must move along. "We have two more witnesses 

today. AVe arc in a quandary, of course, because for the last 5 or 6 years 
we have been hearmg witnesses—banks, commercial law representa- 
tives, merchants, busmess people, and the general public—complain- 
ing about the- referee system. Actually, we have not had one witness, 
except you gentlemen, except the district judges, who have said that it's 
working well and that we should be proud of it. I include the bank- 
ruptcy judges in there—we haven't had a single bankruptcy judge 
that's ever told this committee or the commission, Judge "Weinfeld, 
that the changes as contemplated in H.R. 8200 would not be the best 
that could happen to the bankruptcy situation in the United States 
now. 

The conflict of interest, where the bankruptcy judge is doing admin- 
istrative work and the judicial functions at the same time, where they 
are mixed up—now, how do we answer that ? 

Judge ALDISERT. I think that we subscribe to the division suggested 
by your bill. We subscribe to that division. 

Judge BROWX. We also have  
Judge ALDISERT. We believe that that's very important, and we 

certainly endorse it. 
Judge Bnowx [continuing]. We have recommended a bankruptcy 

administrator who we suggest be appointed by the circuit council, and 
tliis would take away much of that and would keep tlie bankruptcy 
judge from being involved in the clerical work or being his own clerk 
of the court. 

Mr. EDWARDS. But he still is working—he is still an assistant judge 
to a district judge, taking his appeals to the person who appointed 
!iim. 

Judge Br.owx. Not under our new provisions. His appeal would not 
come to us. 

Judge ALDISERT. He would not be appointed bv the district iudge. 
Mr. EDWARDS. NO. But it's the same system of judicial council in a 

particular judicial district, the same circuit, the same area of circuit 
judges and district judges. They're very closelj^ connected because of 
the chief nidge of the circuit making all the rules and so forth; isn't 
that correct ? 

Judge ALDISERT. With great respect, I would wish to differ with you, 
Mr. Chairman. 

For example. I'm a member of the third circuit. The chief judge 
makes no rules in our circuit. That is, the rules are made bv the mem- 
bers of the council. That's everv active circuit judge. And I would say 
that, a.s a circuit judge stationed in Pittsburgh, I know very little about 
the bankruptcy judge down in Delaware. 
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Mr. EDWARDS. HOW would you be qualified, or how would your coun- 
cil be qualified to select, a bankruptcy judge? 

.Judge Ai-DisERT. I suppose the suggestion came from meeting the 
objection of having tlie district courts name the bankruptcy judge, to 
go to one layer beyond. Now, whether that person be appointed by the 
court of appeals as an entit}', or the circuit council, it's the same per- 
sonnel. I won't get into that. 

But I suppose the idea was adopted because the circuit council ap- 
points the circuit executive who serves all over the circuit and the cir- 
cuit council appoints the Federal public defender in a given district. 
Congress has created that method upon recommendation of the dis- 
trict court. Then, it was felt that if you Avere going to have an ap- 
pointing power, removed from the district judge, that would be one 
layer removed because it does remove the immediacy, the close 
relationships. 

Mr. EDWARDS. Thank you. 
Judge BROWX. Mr. Chainnan, in the last 10 years, have there 'leen 

any real appeals? We have a system whereby if anyone objects to the 
ruling of the bankruptcj^ judge, the district judge reviews it. If they 
think that it's wrong there, they can go to the circuit court of appeals. 

I know of no challenge that's ever been made to the integrity of the 
judicial process in this coimtry in the last 10 yeai-s. If there has, it 
would be in ruins. 

^fr. EDWARDS. ^Mr. Levin. 
Mr. LEVTX. Thank you, Mr. Chairman. 
Judge Brown, I have a question. In the interest of time, T have a 

question of Judge Weinfeld, but while I'm asldng that question, I 
would ask you to look at that chart, because I'd like to ask you a ques- 
tion about that chart while I'm asking Judge Weinfeld a question, 
because we are running a little late. 

Judge Weinfeld, following up on something you brought up earlier, 
I'd like to read a very brief passage from the testimony of Judge 
Simon Rifkind of New York on behalf of the American College of 
Trial Lawyers, and the testimony submitted by the Attorney Cien- 
oral of the United States, who will be appearing here tomorrow 
morning. 

Judge Rifkind said: 
The first practical consideration, that is, the problem of creating a specinlizMl 

banlfruptcy court, is the significant increase in tlie number of article III jndKes 
contemplated by the proposed law would dilute the significance and pre.stige 
of district judges. 

Trestige is a very important factor in attracting highly qualified men and 
women to the Federal bench from more lucrative pursuits. 

He went on to say: 
The proponents of the specialized bankruptcy court have argued that tlie con- 

version of referees Into article III judges would make that post more pres- 
tigious, and thus make it possible to attract more qualified men and women. 

That is undoubtedly true, but I do not believe that there has been any prob- 
lem in attracting qualified candidates to accept appointments as bankruptcy 
referees. The benefits which might flow from increasing the prestige in that 
post would be far outweighed by the dangers brought by loss of prestige of 
Federal district judgeshlps. 
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The Attorney Greneral said: 
To erect parallel to our district courts a system of article III bankruptcy 

courts would almost certainly operate to diminish the prestige and influence 
of our district courts. 

From that you said earlier to Mr. Butler, I take it that you disagree 
with both of those statements? 

Judge WEINFELD. I doivt disagree with those statements at all. I 
think any proliferation of the court diminishes its strength in terms of 
public prestige. I don't disagree with that at all. I was taking excep- 
tion to the remark that we were engaged in some kind of an ego trip. 
As a matter of fact, it was Mr. Justice Frankfurter who said—and he 
said it many years ago: 

A strong judiciary is a small judiciary. There is no reason why, if there 
is need for tliis specialized type of work under the enlargement of the juris- 
diction, that it can't be encompassed within the district court. 

I tried to point out to you the very many areas here that require 
really expertise and knowledge, whether you're trying an antitrust 
case and go down to the steelmills, as I did in deciding one case, or 
you get into the intricacies of science, chemistiy, or these problems 
you have in the environmental field today. This has been the strength 
of the district courts. 

I agree with him completely. 
Mr. LEVIN. If you agree with him, sir, would you say then, that it 

is easier to attract more highly qualified individuals to the district 
bench because of the increased prestige than it is to attract bank- 
ruptcy judges to an adjunct system? And do you have any comment 
about tiie different qualifications necessary for a bankruptcy judge- 
ship or a district judgeship ? 

Judge WEINFELD. The answer is, in experience there has been ab- 
solutely no difficulty at all in attracting thoroughly competent men 
who have a background of experience to serve as bankruptcy referees. 
And if a vacancy came today in a single district in the United States, 
I assure you there will be more men applying than can possibly be 
considered for the position, and I don't care what district it is in this 
country. 

Mr. LEVIX. I imderstand that to be the case from earlier testimony. 
Judge WEINFELD. The fact of the matter is, there are justices of the 

highest courts in the States of this Union that have offered to give up 
their positions to become bankruptcy judges. There is no problem 
attracting men, even to this limited area which serves as an adjunct 
to the district courts, as you termed the expression. 

Mr. LE^^N. Thank you, Judge Weinfeld. 
Judge Brown, my question about the chart was, is there any items 

on there that you personally or the ad hoc committee of the Judicial 
Conference or the Judicial Conference itself would vigorously oppose 
or would be generally opposed to ? 

Judge BROWN. Mr. Counsel, to put in front of me 22 questions and 
then ask a question like that, without giving us an opportunity to 
study them and see how they fit into our program, is just  

Mr. LEVIN. Judge Brown, if I could ask, then, if we have this on an 
81/^ X 11 sheet, could we give it to you and ask you to submit comments 
on that? 
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Judge BROWN. Of course. We're here to help you if we can, and I 
hope we do. 

[The information referred to follows:] 

PBOP08ED  BANKBUPTCT   OotTBT   STBTTCTUKB 

1. Adjunct to (a) courts of appeals, (b) district courts. 
2. Bankruptcy judges appointed for 15-year terms. 
8. Appointment by the President with the advice and consent of the Senate. 
4. Reappointinent at expiration of term (a) Tax Court model (senior status 

If there is fnihiro of reatvpolntment). (b) District of Oolumhia Superior Courts 
model (reappointment unless a Commission recommends against It). 

5. Removal for cause only. 
6. Salary of .?.54..')00. 
7. Improved retirement benefits, modeled after, but lower than, retirement 

benefits for Tax Court Judges. 
8. Determination of number of bankruptcy judgeshlps by Congress. 
9. Administrative control over bankruptcy courts by bankruptcy Judges. 
10. Power to appoint and remove court clerks. 
11. Provision of law clerks and court reporters. 
12. Full legal libraries, or access to shared libraries with other Federal 

Judges. 
13. Pervasive Jurisdiction over all civil matters related to a bankruptcy case, 

derived through the (a) courts of appeals, (b) district courts. 
14. Full power to act in all cases and matters over which the bankruptcy 

court has Jurisdiction. 
1.5. Appeals to (a) courts of appeals, (b) district courts. 
Ifi. Limited contempt power. 
17. Limited injunctive iwwer. 
18. Power to issue writs of habens corpus. 
19. Power to conduct Jury trials in plenary matters. 
20. Membership on the .Judicial Conference. 
21. Full participation in the Judicial conferences of the circuits. 
22. Membership on the Board of the Federal Judicial Center. 

ADMINISTBATTVE OFFICE OF THE UNITED STATES COHBTS, 
WashingtOTi, B.C., January 16,1978, 

Mr. RICHARD LE\IN. 
Counsel, Suhcomtnittee on Civil and Constitutional Rights, 
Washinr/ton, B.C. 

DEAR RICH : In accordance with the agreement we reached during our tele- 
phone conversfltion last week, I am transmitting the enclosed document pre- 
senting .Tudge Brown's response to the group of 22 items presented during your 
Hearings on December 13. 

Within tlie past 10 days each member of the Ad Hoc Committee has had the 
opportunity to review the enclosed document and discuss it fully with Judge 
Brown. This morning, the Judge directed me to forward the material to you, 
for inclusion in your Hearing Record. 

On behalf of Judge Brown, and all members of the Ad Hoc Committee, let 
me express our appreciation for the opportunity to address the 22 items in this 
fashion. 

Sincerely, 
WnxiAM JAMES WEIXER, 

Legislative Liaison Officer. 
Enclosure. 

RESPONSE OF JUDGE WESLET B. BROWN, CHAIRMAN OF THE JUDICIAL CONFERENCE 
AD HOC COMMITTEE ON BANKRUPTCT LEGISLATION, TO THE QUESTION BY COM- 
MnTEE COUNSEL ON THE VIEWS OF THE COMMITTEE ON TWENTY-TWO ITEMS 
RJXATINO TO A "PBOPOSED BANKRUPTCY COTTBT STEUCTUBE" 

Mr. Chairman, in accordance with the permission granted by your Subcom- 
mittee, I am pleased to respond herewith In writing to the general question by 
committee counsel on the views of the Judicial Conference Ad Hoc Committee 
with regard to twenty-two Items relating to a proposed bankruptcy court struc- 
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tnre. My comments with respect to each of these Items are Intended to be con- 
sistent with the overall recommendation contained in the report of the Ad Hoc 
Committee which has been submitted to your Subcommittee and which has been 
made a part of the record of tlie hearings held on December 13th. 

The basic recommendations contained in the report of our Ad Hoc Committee 
are these: (1) That jurisdiction over bankruptcy cases continue in the United 
States district courts; (2) That the jurisdiction of the district courts be enlarged 
to embrace all cases and controversies involving the estate of the debtor—so- 
called plenary jurisdiction; (3) That Bankruptcy Judges continue as judicial 
ofllcers in the district courts with additional powers and responsibilities, par- 
ticularly in plenary suits, but that they be appointed by the circuit councils 
rather than district judges; (4) That, consistent with the concept of separating 
the administrative functions of Bankruptcy Judges from their judicial functions, 
there be established in each district court a new office of "Bankruptcy Admin- 
istrator"; and (5) That the "Bankruptcy Administrator" be appointed by the 
circuit council rather than the district court. 

With this background my comments with respect to each of the twenty-two 
items are as follows: 

1. ADJTrWCT TO   (a)   C0UBT8 OF APPEALS  OB   (b)   DISTRICT COURTS 

The Ad Hoc Committee recommends that bankruptcy cases continue to be 
under the jurisdiction of the district courts, with appointment of bankniptcy 
judges by the circuit councils. The Committee sees no need for a separate 
court system which would inevitably create jurisdictional conflicts and would 
be very costly. 

2.  BANKRUPTCY  JUDGES  APPOINTED  FOR   15-YEAR  TERMS 

The Committee believes that the terms of office for bankruptcy judges should 
be increased. In 1960 the Judicial Conference first recommended that the term 
of office be increased from 6 to 12 years. Consistent with that recommendation 
the Committee has suggested that the term of office be set at 12 years. 

8.    APPOINTMENT    BY   THE    PRESIDENT    WITH    THE    ADVICE    AND    CONSENT 
OF  THE  SENATE 

In view of the recommendation that a separate bankruptcy court not be 
created, the Committee sees no need for Presidential appointment. The Com- 
mittee recommends appointment by the circuit council. 

4.   BEAPPOINTMENT  AT EXPIRATION  OF  TERM   (a) TAX COURT   MODEL  OB 
(b)    D.O.   SUPERIOR  COURT 

We would suggest that reappointment be left to the judicial council of the 
circuit Except for special circumstances, we would anticipate that reappoint- 
ment would be a normal procedure. Courts are reluctant to replace appointees 
of knovs-n and demonstrated ability, particularly in an area such as bankruptcy 
law. 

S.  REMOVAL  FOR  CAUSE  ONLY 

The Committee recommends the continuation of the present provisions of law 
authorizing the removal of a bankruptcy judge for cause. In addition the Com- 
mittee has suggested an additional provision permitting the termination of a 
position no longer needed. Although the volume of bankruptcy cases has increased 
through the years, significant fluctuations have occurred and the future is 
unpredictable. To protect against having positions authorized, which in fact 
may not be needed, the Committee believes there should be an appropriate way 
of coping with such a contingency. 

6. SALARY OF ^S^.SOO 

The committee believes that the existing annual salary of .$48,500 is suffi- 
cient to attract qualified applicants. The present salary already exceeds the 
salary paid to justices and judges of the highest courts in many states. No diffi- 
culty has been experienced in recruiting men and women of the highest calibre 
to serve at the existing salary. 
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7. IMPBOTED BETIBEMENT BEI7EFITS, UODEUS AFTER, BUT LOWIS THAR, 
EETIBEMENT BENEFITS  FOB TAX  COITBT JUDOES 

la 1960 the Judicial Conference recommended Increased retirement benefits 
for bankruptcy judges. Both H.R. 8200 and S. 2266 contain provisions to increase 
retirement benefits for existing bankruptcy judges. The Committee supports 
the general concept of increasing retirement benefits. 

8. DETEEMINATION   OF   NUMBEB   OF   BANKBUPTCT   JUDGE8HIP8   BT   THE   C0NGBE8S 

Within the structural framework for the administration of bankruptcy cases 
recommended by the Committee the number of bankruptcy positions should 
be administratively determined based upon workload and other factors set out 
in the existing Bankruptcy Act. This system has worked well. To require legis- 
lation to change the number of positions may entail delay which would be 
Inimical to bankruptcy administration. 

9. ADMINISTKATrVE   CONTROL   OVEE   BANKBUPTCT   COURTS   BT   BANKRUPTCT   JUDGES 

Bankruptcy judges should have complete administrative control over the 
personal staffs assigned to them for the discbarge of their functions, similar 
to the personal staffs assigned district judges. It seems to the Committee that 
those responsible for the overall administration of the district court, namely 
the judges of that court, should have administrative control if they are to dis- 
charge their duties properly. 

10. POWER TO APPOINT AND  REMOVE  CLERKS 

The committee has addressed this question only in relation to the creation 
of a separate oflSce of "bankruptcy administrator." With a separation of judicial 
from administrative functions, the bankruptcy judge would be a judicial officer 
having no need for a clerical or administrative staff. The bankruptcy adminis- 
trator would appoint his own staff to assist him in the discharge of his responsi- 
bilities and the clerk of the district court would continue to be the fiscal officer 
for the court and would have responsibility for keeiiiug the records of the court 
to assure public access to them. 

11.   PROVISION OF   LAW   CLERKS   AND   COURT  BEPOBTEBS 

If the need is demonstrated, bankruptcy judges should be provided with law 
clerks to assist them In the discharge of their judicial responsibilities. Similarly, 
court reporter services should be made available to bankruptcy judges and 
will be required if they are given additional responsibilities In "plenary suits". 
The Bankruptcy Act now makes provision for reportorial services as an expense 
of the administration of bankruptcy estates. 

12. FULL LEGAL LIBRARIES,  OR ACCESS TO  SHARED LIBRARIES  WITH OTHER FEDERAL 
JUDGES 

It is our view that bankruptcy Judges should have available. In chambers, 
those standard legal works which they need to consult on a regular basis. To 
the extent that libraries or collections of law books are available in buildings 
in which bankruptcy judges have chambers, they should be shared, and separate 
libraries should not be furnished. In any event bankruptcy judges should have 
reasonalile access to the legal publications required for the performance of 
their duties. 

13. PERVASIVE  JURISDICTION  OVER  ALL  CIVIL   MATTERS   RELATED  TO  A   BANKRUPTCT 
CASE,   DERIVED THROUGH  THE   (A)   COURTS  OF APPEALS,   (B)   DISTRICT  COURTS 

The report of the Ad Hoc Committee advocates that jurisdiction of bankruptcy 
cases and cases related thereto be placed In the district courts to be exerci.sed 
by district judges and bankruptcy judges. This position Is eon.sistent with the 
Standards of Judicial Administration advocated by the American Bar Associa- 
tion. As Indicated above, the Ad Hoc Committee report recommends an increase 
In the jurisdiction of the district courts over "plenary suits". 
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' 14. FULL FOWXB TO ACT IS ALL CABES AI70 MATTERS OTEB WHICH THE BANKBT7FTCT 
COtTBT   HAS  JUBI8DICTI0N 

The recommendations of the Ad Hoc Committee provide that the district 
court, acting through the district judge or the banltruptcy judge, have full 
power to act in all bankruptcy matters. The only exceptions would be In the 
exercise of certain contempt and injunctlve powers which, as explained below, 
would be reserved to a district judge. 

16. APPEALS TO (A) COtTBTS OF APPEALS, (B) DISTRICT COlTRTa 

The ad hoc committee report recommends that the initial review or appeal of 
decisions of bankniptcy judges be heard by district judges. Direct appeals to 
courts of appeals of decisions of bankruptcy judges would entail delay and con- 
siderable additional expense which is undesirable. 

16. LIMITED COSTEMPT POWER 

Title IV of H.R. 8200 limits the contempt powers of bankruptcy judges to acts 
commltteed within the presence of the bankruptcy judge and not warranting 
punishment exceeding a fine of $250. The report of the ad hoc committee adopts 
this restriction on the contempt powers of bankruptcy judges which the com- 
mittee agrees are appropriate. 

17. LIMITED INJUNCTH-E POWER 

The ad hoc committee recommends that bankruptcy judges be authorized to 
exercise injunctlve powers in bankruptcy cases and in proceedings relating to 
bankruptcy, except that the bankruptcy judge not be permitted to enjoin a court. 
This proposal is consistent with the provisions respecting bankruptcy judges 
contained in the transitional provisions of H.R. 8200. 

18. POWEB TO ISSUE WRITS OP HABBllS CORPUS 

Bankruptcy Rule 913 now provides for the issuance of writs of habeas corpus 
by bankruptcy judges. The substance of rule 913 might appropriately be included 
either in the statute or remain in the rule. The ad hoc committee expressess no 
preference. 

19. POWER TO CONDUCT JUEY TRIALS IN PLENAET MATTERS 

Based on Its study the Ad Hoc Committee concluded that bankruptcy judges, 
who are judicial officers in a district court, could conduct jury trials of plenary 
suits arising out of bankruptcy cases. Judge Ruggero Aldisert, a member of 
the ad hoc committee, addressed this question in testimony before both the 
House and Senate Judiciary Subcommittees. 

20. MEMBEBSHIP ON THE JUDICIAL CONFEBENCE 

The ad hoc committee recommends against expanding membership on the 
Judicial Conference of the United States to include bankruptcy judges. United 
States magistrates, or other officers in the Federal Judiciary. The work of the 
Conference is analogous to that of the President's Cabinet in the overall admin- 
istration of the Judiciary. Final decisions should be made by those in whom is 
placed the responsibility for administration and further, should be based upon 
suggestions and recommendations of the officers and employees of the Judiciary. 
To expand membership beyond the present 25 members of the Conference would 
tend to impair its effectiveness as a working body. 

21. FULL PARTICIPATION IN THE JUDICIAL CONFERENCES OP THE CTBCUITS 

The statute, 28 U.S.C. 332, presently restricts official attendance at circuit 
conferences to the judges of the circuit. Members of the bar may be Invited 
but must attend at their own expense. From time to time clerks of court, bank- 
ruptcy judges. United States magistrates, Federal Public defenders, and chief 
probation officers have requested peruii.«.sion to attend circuit conferences, but 
their requests have been denied for lack of statutory authority except in special 
circumstances justifying individual attendance beyond mere presence at the 

20-26S—78 H 
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conference. The question of attendance Ijy officers and court attach^ involves 
considerations of tlie appropriate size of these conferences, their intended pur- 
poses, their effectiveness and the cost thereof. The Ad Hoc Committee, noting 
the.se problems, haji recommended against any enlargement of circuit conferences 
at this time. 

22. MEMBEBSRIP ON THE BOABD OF THE FEDERAL JUDICIAL CENTER 

The Board of the Federal Judicial Center now consists of a small group of 
seven persons who review proposed research projects, appoint the Director of the 
Center, consider problems concerning the internal organization of the Center's 
staff, and set policy in the areas of research and training. This small Board is 
authorized by law to meet quarterly. Educational and training programs, which 
are the largest part of the activities of the Center, are designed by program 
committees. In the area of bankruptcy law and procedure the program commit- 
tees consist mostly of bankruptcy judges who, for the most part, serve as faculty 
members and discussion leaders. This procedure is similarly followed in de- 
signing and executing training seminars for clerks of court, probation officers 
and United States magistrates. The Ad Hoc Committee is convinced that the 
existing organization of the work of the Center fully takes Into account the views 
of those having an interest in the work of the Center and that no reason exists to 
alter the structure of the Board. 

Judge BROWN. I think we just want to help, gentlemen. We know 
that you have all kinds of problems, and we're grateful that you gave 
Tis the opportunity to appear before you because we think it's im- 
portant that you see our views and that you—I Imow vou'll give them 
con.sideration. For that, we're grateful. We can't ask ior anymore. We 
don't want anymore. 

Mr. LEVIX. Thank you, Mr. Chairman. I have no further questions. 
Mr. EDWARDS. Mr. Klee ? 
!Mr. KLEE. Thank you, Mr. Chairman. 
Judge Weinfeld. article II, section 2, clause 2 of the Constitution 

indicates that inferior officers of the United States are to be appointed, 
among othei-s, by courts of law. Your proposal has the bankruptcy 
referee, or judge, wlio, in light of the Supreme Court opinion hold- 
ing that a court clerk is an inferior officer of the United States, would 
certainly be an inferior officer of the United States, appointed not 
by the courts of appeals, but by the judicial councils. 

Do you think that for the purposes of the Constitution, the judicial 
councils are courts of law within the purview of the Constitution? 

Judge WEINFELD. I would think if the district court judges could 
appoint a bankruptcy referee or bankruptcy judge, clearly, the court 
of appeals would have the same power to make the appointment. 

I think, as was pointed out, there are appointments being made 
now by the court of appeals. 

Mr. KLEE. My question was may the councils rather than the courts 
of appeals make the appointments ? 

Judge WEINFELD. I tliink this is—really, the use of the terms is a 
distinction without a real difference. After all, the court or appeals 
and the circuit council are the same. The3''re composed of the active 
judges in the court of appeals. This is nomenclature now. 

Mr. KLEE. I respect that position. If judges meeting in a eoUegial 
body such as a judicial council other than a court are, nevertheless, 
considered to be a court for constitutional purposes, and, as you say, 
it's a distinction without a difference, then do you think that the 
opinion by the judicial councils with respect to the constitutionality of 
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• the proposed adjunct court system constitutes an improper advisory 
opinion ? 

Judge WEINFEIJ). The judicial council wouldn't be rendering an 
•opinion. The court of appeals would be rendering an opinion. 

Mr. IvLEE. You just told me that was a distinction without a differ- 
•ence. 

Judge WEINFELD. But the appeals go to the court of appeals. I 
tliink we're dealing with statutes here, not with hypothetical situations. 

Mr. KLEE. Thank you. Judge Brown ? 
Judge ALDISERT. Ooidd I add to that ? 
yiv. KLEE. Certainly. 
Judge ALDISEKT. I want to make it clear, Mr. Chairman, that if the 

-committee has a problem on this that we would change our recom- 
mendation from appointment by the circuit council to appointment 
by the U.S. court of appeals. 

This would be no problem. 
Now to answer your question, Counsel, speaking from personal 

•experience, the Judicial Council of the Third Circuit passed a regula- 
tion regarding a matter in the district of New Jersey. It was chal- 
lenged through the courts. When it came up to the Court of Appeals 
for the Third Circuit, the active judges constituting the circuit council 
all refused ourselves, and the Third Circuit Court of Appeals found, 
sitting with their judicial hats on, that the Third Circuit Council was 
wrong. 

Judge BROWIJ. This happens all the time. 
!Mr. Kr,EE. Thank you, Judge Aidisort, how do you feel about Presi- 

dential appointment of bankruptcy judges ? 
Judge ALDISERT. Well, I can onl}'—if you're asking me as a philo- 

«opliical matter—I would be very cautious of Congressman Butler's 
inquiry as to the propriety of Federal judges making recommenda- 
tions as to substantive law. Let me respond only from the standpoint of 
the impact on the courts. If having a judge appointed by the Presi- 

•dent would create another court with appeals to the courts of appeals, 
as a circuit judge I would say that that would give the court of appeals 
additional work, and we are already overworked from the standpoint 
of caseloads. 

It has been suggested by the distinguished Professors Carrington, 
]\roador. and Roscnberger, in their book, "Justice on Appeal," that the 
figure for the number of fully briefed cases on the merits that each 
active circuit judge should handle in a year is 225. 

Right now in our court each active judge is handling about 260 to 
270 cases. From the standpoint of responding to the question of an 
impact on the court of appeals, I would say that I would be opposed to 
that. I would prefer to have the appeals go to the district court, which 
Rcts as a filtering device. 

Mr. KT.EE. Judge Brown, it seems to me that the issue here is 
whether the bankruptcy court, with pervasive jurisdiction that will no 
longer be doing administrative work, but that will be resolving real 
<li«putes iust as complicted as other disputes passed on by article III 
judges, whether tliat court should afford its litigants the same ouality 
of iustice before judges with the same prestige as antitrust litigants, 
•civil rights litigants, and securities litigants have. 

._J 
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I take it from what Judge Weinfeld said that you would not be 
adverse to returning jurisdiction to the district court and to having 
district judges hear bankruptcy cases. But I take it in light of tlie 
fact that time is of the essence in bankruptcy cases, that would 
lequire a priority to require bankruptcy cases to be heard before the 
res dissipates. 

In your view, would that be a desirable system and, if not, why not? 
Judge BROWN. Well, in my view, the handling of those matters in 

the district court, which requires the adjudication by the jud<re, can 
l>e done by the district judges with the help of the bankruptcy judges 
in processing the cases when they come up. 

There isn't any second-class citizenship connected with this. 
We can appoint special masters to hear matters, and then they're pre- 
sented to us, and sometimes we have to. 

ilr. KLEE. Special masters may not enter final orders. 
Judge BROWN. Special masters may not enter final orders, but they 

may grant recommendations for the orders before us. Nobody says 
tliat because that approach is used, that litigants don't get a proper 
consideration of the merits. 

As a matter of fact, I see no problem with that. 
Mr. Kx.EK. Judge Brown, the jurisdictional proposal contained in 

the Judicial Conference proposal leaves a gaping loophole that I'm 
not sure was intentional. I think it would undo the effect of the 1970 
discliargeability amendments by failing to give the bankruptcy court 
jurisdiction over a third party, moving on a debt that, arguably, has 
been discharged in bankruptcy after the case is closed, or a creditor 
moving against exempt property that has been set aside in a previous 
bankruptcy. 

Is that your intention, to carve that out of the Bankruptcy Code ? 
Judge BROWN. NO ; of course not. 
Judge WEINFELD. That 1970 Dischargeability Act, of course, was a 

verv important one. It certainly wasn't our intention to do that. 
^fr. EDWARDS. Gentlemen, thank you very much for your assistance 

and for yoiir excellent testimony. 
Judge BROWN. Mr. Chairman, may we thank you for your courtesy. 

We'i'e grateful. 
Mr. EDWARDS. Our next witnesses, representing the National Con- 

ference of Bankniptcy Judsres, are the Honorable David Kline, dis- 
tiict of Oklnhoma—Judge Kline is the president of the National Con- 
ference of Bankni]>tcy Judges; the Honorable Conrad Cyr of the 
district of Maine, the immediate past president; the Honorable Joe 
Leo. district of Kentucky; and Arthur Moller, Esq. 

Gentlemen, we are delighted to have you with us. Also, the witness 
following those representinff the National Conference of Bankruptcy 
Jndores will be Mr. John W. Tngraham, vice president of Citibank 
of New York, representing Robert Morris Associates. 

All of these witnesses have kindly consented to make up a panel 
after the formal statements are made. 

So, Mr. TuTTaham, you may also come to the table. We're delighted 
to have you all. Proceed. 

[The prepared statement of Judge Conrad Cyr follows:] 
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STATEMENT OF HON. CONRAD K. CTR, U.S. BANKRUPTCT JcnoE FOR THE DISTRICT 
OP MAINE ON BEHALF OF THE NATIONAL CONFEBENCE OF BANKRUPTCY JUDGES 

I am Conrad K. Cyr, U.S. Bankruptcy Judge for the District of Maine. I nm 
the immediate past president of tlie National Conference of Banlvruptcy Judges, 
Eilitor in Chief of the American Banliruptcy Law Journal and Chairman of the 
Legishitlve Committee of the National Conference of Bankruptcy Judges. It is 
my privilege to appear here today, along with my colleagues, at the reque.'st of 
the Subcommittee on Civil and Constitutional Rights, on behalf of the National 
Conference of Bankruptcy Judges. My colleagues and I deeply appreciate this 
further opportunity to appear before the Subcommittee to offer our views in 
connection with the establishment of new court and administrative systems for 
the bankruptcy courts of the future. 

With me today are Bankruptcy Judge David A. Kline of Oklahoma City, 
Oklahoma, I'resident of the National Conference of Bankruptcy Judges; Bank- 
ruptcy Judge Joe I.«e of Lexington, Kentucky, a former president of the Natinnal 
Conference of Bankruptcy Judges and the principal draftsman of H.R. 32, a 
foreriuiuer of H.R. KiOO; and Arthur Moller, Esquire of Houston, Te.xas, a 
former bankruptcy judge and a prominent member of the bankruptcy bar. 

Judge Lee and I have submitted formal written statements for the record. 
1 shall touch briefly upon the liighlights of my statement in respect to the estab- 
lishment of a new bankruptcy court. Judge Lee will discuss the creation of a 
new trustee system. We will then attempt to respond to any questions put to 
US by the Subcommittee. 

INTRODUCTION 

The bankruptcy court system requires modernization if it is to comport with 
sound principles of judicial administration. Tlie apparatus presently in use is 
the protluct of neither judicial nor legislative design, but of decades of ex- 
lierimentation at the bankruptcy trial court level. The present bankruptcy 
court has simply evolved in response to the Inherently specialized nature of its 
subject matter jurisdiction' and the fitful fluctuations and territorial spotti- 
ness of its caseload. The emerging maturity and indei)endence of the bankruptcy 
court are natural consequences of two essentially unrelate<l phenomena—HIP 
preoccupying enlargement of the general jurisdiction of the federal district 
courts and tJie staggering growth in credit and its companion phuomeuon, in- 
solvency, since World War II.' 
Current system inefflcient 

The sine qua non of any sound bankruptcy system, expeditious administra- 
tion, is legislatively obstructed under current law by arbitrary jurisdictional 
Impediments which severely deplete the estate available for distribution in 
liquidation and reduce the prospects of effective debtor rehabilitation In arrange- 
ment proceeding.?. 

In view of the great volume, magnitude and importance of bankruptcy litiea- 
tion. it has become an Increasingly intolerable inefficiency to permit the con- 
tinued adulteration of bankruptcy court jurisdiction in deference to over- 
crowded state and federal courts of general jurisdiction. The economies which 
would result from elimination of the serious delays, waste and uncertainty 
caused by the present jurisdictional limitations would almost certainly exceed 
the increased costs of funding an Article III bankruptcy court system. 

' Thf current rtebnte us to whether the hankruptc.v court Is or should be a Bperl.illiod 
court Is mooted by the fact that the bankruptcy court has been a specialized court since 
at least 193S. It must be recojrnlied that the present bankruptcy courts have evolved Into 
speolall7ed courts bemuse they are engaped prlfuarll.v In the resolution of money disputes. 
where delay effectlrely diminishes or extlnjrulshes the res In lltlcatlon. The specbillri'd 
nature of the present bankruptcy court, as well as that o fthe future. Is dictated, by the 
need for prompt disposition of bankruptcy lltljratlon which cannot be accommodated wllliln 
the framework of courts of general jurisdiction aloDf; with their other civil and criminal 
lltlCTtlon. 

' Consniner credit ontstandlni; In HM,") amounted to a mere $5.« MUlon dollars. H.R. 
Rep. 1040. 90th Con«.. Ist Sess.. at 10 (1967). Ser also Note. 71 Colum. I-. Rev, 90.') (1071), 
At present consumer Installment credit ontstandlni: totals $2ns.2 billion dollars. Nntlonnl 
Consumer Finance Ass'n., Finance Facts (Nov. 1977). at .1. Of course, commercial credit 
exceeds consumer credit, thouch It has been predicted that the latter may soon siir;>iiss 
commercial credit In the United States. See Address of Georce XJ. Falstltch. .Tr., Annual 
Convention of American Bar Assoc. (Miami Beach, Fla. Oct. 31, 1970), at Fig. 4. 
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Reform efforts 
Bankruptcy judges have sought to assist the current bankruptcy reform effort, 

led by the Subcommittee on Civil and Constitutional Bights. The National Con- 
ference of Bankruptcy Judges applauds the Herculean efCorte of the Subcom- 
mittee and its staff, as a welcome replacement for the more familiar practice 
of tinkering with the makeshift machinery of the bankruptcy system. Con- 
gressional commitment to bankruptcy reform has come none too soon, however, 
particularly in view of the increasingly important responsibilities being reposed 
in the bankruptcy courts, responsibilities which strain its capacity to function 
relevantly and with the desired efficiency and effectiveness. 
Reform jeopardized 

Ten years after it began, there are hopeful Indications that the long-delayed 
reform effort may at last produce concrete results. There is widespread agree- 
ment that bankruptcy reform is long overdue. There is an emerging consensus 
among the principal participants In the process concerning the substantive and 
procedural changes needed. There is even substantial agreement as to the gonl-< 
of structural reform. But the entire reform effort has been slowed and may 
even be Jeoiiardized becau.se of the controversy concerning reform proposals for 
restructuring the bankruptcy court and the trustee system. A clearer recognition 
of the common aims shared by those engaged in the debate may enable a lower- 
ing of voices and suggest some slight alteration in legislative course to accom- 
modate the legitimate interests of all concerned. 
Reform goals 

A successful reformation of the bankruptcy system must maximize the actual 
and apparent quality of justice available in the bankruptcy court, in accordance 
with a legislative formula that Is constitutional and achievable. While the 
functional components of a sound structural design may be somewhat nebulous, 
it is a relatively simple matter to Identify them and to fashion responsive 
proposals. 

The ultimate puriwses of any structural reformation of the bankruptcy court 
and trustee systems include : 

(1) A functionall.v Independent court constitutionally vested with complete 
oricrinnl trial jurisdiction over all Title II cases and proceedings and all civil 
proceedings related to bankruptcy cases [subject to limited discretionary ab- 
stention only] ; 

(2) A trustee system that maximizes the separation between the judicial and 
administrative functionaries involved in the bankruptcy system, by minimizing 
the administrative responsibilities of the trial judge. 

The frustration of either of these fundamental objectives would work a for- 
feiture of meaningful bankruptcy reform. It Is readily demonstrated, moreover, 
that H.R. 8200. among all pending propo.sals. best assures adequate bankruptcy 
trial court jurisdiction and independence.' In our discussion of possible alter- 
native proposals, It is important, therefore, that the basic purposes of H.R, 
8200. if not Its precise design, be preserved. 
The appearances of justice 

There are imiMrtant respects In which the present court structure Is deficient 
In terms of prevailing standards of judicial administration. There is little, if 
any. dissent from the proposition that the appearances of justice are less than 
desirable in the bankrujitcy courts, for two primary reasons: 

(1) The umbilical dependence of the bankruptcy judges upon the district 
courts which appoint and review them : 

(2) The appearance of accommodation that results from the supervision and 
to a lesser extent the appointment by the bankruptcy judge of the trustee in 
bankruptcy and other fiduciaries who regularly appear as litigants In the bank- 
runtcv court." 

It Is an actual dependence on the part of the bankruptcy Judges upon the 
district courts, not merely Its perception, which prompts unflattering misgivlnes 
from the decisions of the bankruptcy judge are taken to the district court. The 
bankruptcy judge Is appointed by the district court for a limited six-year term. 

« ."'•<• AnnPiidlT T Clinrt I intrn, 
" .Turtcp L<><> will discuss these matters In connection with the establishment of a new 

trustee system. 
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The bankruptcy judge is likewise removable by the district court. Appeals 
from the decisions of the bankruptcy judge are taken to the district court. The 
trial jurisdiction of the bankruptcy judge is dependent upon local district court 
rule. Punishment for contempt of the bankruptcy court's orders is a matter for 
the district court. The availability of physical facilities, personnel, equipment 
and library depends largely upon the personal relationships between the bank- 
ruptcy judge and the district judge. 

The overwhelming preponderance of district judges exercise their ultimate 
responsibility for the bankruptcy court with a view to every appropriate con- 
sideration Involved, notwithstanding the fact that they are reluctant participants 
in the governance of a court with whose affairs they have little inclination and 
less time to familiarize themselves. The time has come to recognize that there 
is no legitimate basis for permitting control of the bankruptcy court to remain 
with the district courts, which devote less than 1 percent of their time to bank- 
ruptcy matters, to the virtual exclusion of bankruptcy judges who devote 100 
percent of their time to bankruptcy matters. 

We are aware of no .serious reform proposal which does not contemplate widen- 
ing the separation, to one degree or another, between the bankruptcy court and 
the district court. We believe that the record demonstrates compellingly that a 
total separation would best serve the interests of both courts, as well as their 
litigants. 

AN INDEPESDENT BANKRUPTCY COURT? 

Serious distortion usually develops at the very outset of the independent court 
debate. At the present juncture, however, when the legislative record is replete 
with evidence and testimony as to the need for an independent bankruptcy court, 
further discussion should proceed from the Inquiry—why not establish an in- 
dependent bankruptcy court? 

We submit that nothing approximating a functional ground Was ever been 
advanced In opposition to the creation of an Independent bankruptcy court. On 
the contrary, objections have almost invariably centered either on the cost of 
such a system or its perceived tendency to dispart the federal court system. The 
debate over the cost.s of an Independent bankruptcy court has proceeded larprely 
on self-serving conjecture, due to the fact that it is impossible to project with 
accuracy the manpower and other needs of such a system without some actual 
experience under Its expanded jurisdiction.* We further suggest that there would 
be no disruption whatever of the federal court system, such as might in any way 
Impede the effective delivery of judicial services, eitlier in bankruptcy or other 
proceedings. Rather, more effective judicial services would become available for 
dealing with bankruptc.v litigation, long the stepchild of the federal court case- 
load, notwithstanding the fact that it regularly exceeds 200,000 new cases an- 
nually and involves the individual financial problems of scores of thousands of 
American families, as well as staggering sums.' 

For far too long the stepchild status of the bankruptcy court as an adjunct of 
the district court has endured because of irrelevant institutional apprehen.sion8 
on the part of those not as concerned with the bankruptcy court and its litigants 
as with the perpetuation of the federal court caste system, which demeans the 
bankruptcy court, as well as Its judges, without regard to the importance or 
effectiveness of their function. It is time to identify the functional needs of the 
bankruptcy court in designing a new court system and to recognize that systemic 
tinkering has gone as far as it can go. It is now time to structure a bankniptcy 
court system whose function, as a forum for insolvency litigation, controls its 
design, rather than permit its design limitations to continue to dictate its func- 
tion. 

The stepchild treatment accorded the bankruptcy court has contributed sub- 
stantially to the functional irrelevance of the present adjunct apparatus. Further- 
more, because virtually every important advance by the bankruptcy court In 
recent years has met with determined resistance from j)owerful elements withiu 
the higher federal judiciary, only some compelUng functional rationale for re- 
taining a dependent bankruptcy court system would warrant perpetuation of the 
serious shortcomings that are bound to result 

' W/-P thp tfTtnnl fliociisalnn pnHtlpfl "Npprt For More Annwers". infra. 
•There were 27 billion dollars worth of assets anrl 42 billion dollars In liabilities Involved 

In cases pendlnp In the bankruptcy courts In 1975. See Report of Subcomm. on Civil tt 
Constitutional   RlRhts  of   Hon<:p   Comm.   on   the   .Tudlciar.v.   "Constitutional   Bankruptcy- 
Coartg" (Committee Print), 95th Cong., 1st Sess., No. 3, App. I. at 39 (June 1977). 
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A Jonfcrttptoy HivMon of the district cowtf 
The suggestion has been advanced that the future bankruptcy trial court should 

be constituted as a division of the TJnited States district court and presided over 
by a United States district judge siip<'ifically designated to preside in the bank- 
ruptcy division at the time of Iris appointment to the Itencli." 

It must be conceded that such a bankruptcy court would be more "independent" 
than "separate." The adoption of the 'divisional court' concept would lead to a 
bankruptcy court "separate" only in the sense that it would no longer be sub- 
ordinate to the district court. Unfortunately, while it is entirely ai>propriate 
that the future judges of the bankruptcy court should not he subservient to 
district judges, there is little basis for confidence that the subject matter of the 
baukrtiptcy court's jurisdiction would not soon become subordinated to tine other, 
more alluring, litigation of the federal district courts, which seems constantly 
to be enlarging In both volume and scope. 

The principal lienefits of the divisional court concept are said to be that It 
would sub.stautially elevate the status and image of the bankruptcy court, while 
preserving the necessary judicial specialization which the nature and volume at 
bankruptcy ca.ses require. Another important advantage attributed to the divi- 
sional court proposal is that the district judge in bankruptcy could ser\'e inter- 
changeably with other federal district judges in non-bankriiptcy matters. Flex- 
ibility in the use of judicial niani)ower is unquestionably advantageous from 
the standpoint of processing the crowded calendars of the district courts. Bin 
the goal at hand is the modernization and improvement of the bankruptcy 
system. It Is difficult to appreciate tlie overriding benefits of this propcsal from 
the perspective of the bankruptcy courts. 

In our judgment the powerful forces in response to which the referee s.vstem 
evolved will not diminish in the future. The federal district courts deteruilne 
many of the more important and prominent issues of our time. There .seems 
little likelihood that either the volume, scope or importance of the general 
jurisdiction of the federal district courts will be restricted appreciably in the 
foreseeable future.' The prominence and importance universally attributed to 
much of the litigation overcrowding the doeketjs of the federal district courts 
cannot be compared to the much less glamorous gruel of tbe bankruptcy court. 
It seems all too predictable that tlie time and attention of the district judge of 
the bankruptcy division would soon be diverted to non-bankruptcy cases to 
such an extent that bankruptcy litigation would become a distinctly secondary 
concern. The unremitting demands of tJie enormous volume of large and small 
Insolvency ca.ses" would then require reference by the district judge of the banlc- 
ruptcy division to magistrates or .special masters appointed to hear and report. 
It is very likely that it would not be long after the establishment of such a 
system that we would have come full circle—back to the referee system, with 
the probable additional disadvantage that the future "referees" would be gen- 
eralists, rather than specialists.* 

•The propoanl referred to Is that adopted In lilTO and 1971 by resolutions of The Na- 
tional Bnnkmptpy Conference. In response to reeommendntlons of Its Committee On An 
Independent Bnnkruptcy Court. The National Bankruptcy Conference retreated from that 
position In 1072. 

' This view Is persnaslvely supported by the former Chairman of the Senate Subcom- 
mittee on Improvements In .Tudlclal Machinery : 

"The law explosion folIowlnK the connluslon of World War II was a concomitant of an 
Increased population and an acceleration in the soclo-wonomic affairs of this nation. 
Neither factor can reasonably be expected to decrease In the near future. While derisions 
on what Is a rational basis for federal :lurlsdlctlon are required, such decisions will not 
eliminate the present problems of our federal appellate courts. The volume of civil riphts 
and hal>eas corpus lltlcatlon of the past decade may well be exceeded by consumer and 
ecolopleal litigation In the next decade." Burdlek. "Federal Courts of Appeals : Radical 
Surcery or Conservative Care." 60 Ky. U .T. 807. 815 (1872). 

" fee note K2 in Ira. 
•Presentlv nnder study by the .Tudlclal Conference of the United States la a recom- 

mendation of Its Ad Hoc Committee on Bnnkruptcy liCfflslatlon contained In the Senarate 
Report of the Ad Hoc Committee on Bankruptcy Leglslntion ConcernlnB the Interc'>anKe- 
able r'se of Referees In Bankruptcy and ITnlted States Mneistrates. recently submitted to 
the Chief .Tnatlce of the United States and the Judicial Conference. In actuality, this Report, 
•which fairly covets the judicial positions of the more than 200 bankmntcy Judges who 
might be diverted (as have many of their clerks In consolidated clerks' offlcesl from bank- 
ruptcy court responsibilities, now at the heaviest level in their history, to maclstrats 
duties In aid of the district courts (soon to be authorij;ed more than one hundred addi- 
tional jndKeshlps). If only the position of bankmntcy judee. as such, could be eliminated 
and bankruptcy court duties, kM ve''. as all magistrate functions, could be entrusted to 
maxistrates. 
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The lessons learned from decades of experience In the administration of bank- 
ruptcy proceedings must not be disregarded In designing the future bankruptcy 
court system. Real improvements in the bankruptcy court system can be achieved 
only if Its design is as strongly Influenced by the mistakes and accomplishments of 
the past as by the demands of the future. 
Digtrict Court adjunct aystemf 

Complete elimination of the dependence of the bankruptcy court upon the dis- 
trict court cannot be accomplished within the framework of a district court ad- 
junct system, except at the expense of restricting bankruptcy court jurisdiction 
to the point of forfeiting the primary purposes of structural reform, simply be- 
caase that would require withdrawal of the trial and appellate jurisdiction and 
the appointive power of the district courts. Constitutional difBcultles would ap- 
pear to be raised by the delegation of Article III judicial power to a non-Article 
III Judge, absent retention of the power to review by the Article III court 

Unless there is some legitimate basis for continuing to append the bankruptcy 
court to tlie district court, with all the real and apparent problems Inherent in 
that approach, court reform proijosals, even of the adjunct variety, ought to 
adopt some more relevant functional design. 
Court of Appeals adjunct system t 

The courts of appeals are the other obvious repositories of original trial Juris- 
dii-tion in bankruptcy matters and of the power to appoint bankruptcy judges. 
There ma.v be problems with a court of appeals adjunct system as well, however. 
Tlie power to appoint and to review are once again lodged with the same authority. 
In fact it would appear that further difficulty may be posed by vesting original 
trial, as well as original and final appellate, jurisdiction in the courts of appeals 
under this approach. If it be suggested that appellate jurisdiction be vested in 
the district courts, the anomaly of having the orders of the bankruptcy trial 
Judge, a delegate of the court of appeals, reviewed by the district court cannot 
be ignored. 

All pending adjunct court proposals either peri)etuate the dependence of the 
bankruptcy judge upon the district court or raise constitutional problems to the 
extent that the jurisdiction of the non-Article III bankruptcy judge is expanded 
as renuired for meaninsful reform. It is difficult, if not impossible, to fashion a 
constitutional adjunct system which Imports the essential expansion of juris- 
diction to the bankruptcy judge, wltliout conferring original bankruptcy juris- 
diction and hence first-level appellate Jurisdiction upon the circuit courts of 
appeal 

It may be that original and exclusive trial jurisdiction in all Title II cases and 
proceedings can he reposed constitutionally In the courts of appeals and by them 
automatically delegated to bankruptcy courts established as functionally in- 
dejiendent adjuncts of tlie courts of appeals and whose orders are subject to 
review either by the court of appeals it.self or indirectly by the district court 
acting as the delegate of the primary appellate jurLsdiction of the court of appeals. 
Tlie constitutional integrity of such an adjunct system would remain substantial- 
ly intact as measured against the present s.vstem, with the significant advantage 
that the appointing authority would be one step further removed by the Interposi- 
tion of the district court as the first-level appellate court. 

Xevertheless, the anomaly of imi>osing the appellate function In specialized 
hankniptcy matters uijon a trial court of general jurisdiction cannot be ignored. 
By the .same token the relative convenlenc-e and accessibility of the district courts 
as trial courts In bankrupte.v. matters, especially in consumer case appeals, is an 
attribute of the present system which merits recognition. But why, it must be 
flskod. do we look to either the district courts or the courts of appeals, overbur- 
dened as they both are. to appoint future bankruptcy judges, or to handle appeals 
from their decisions, particularl.v in light of the long tradition favoring presi- 
dential appointment of federal judges? 
An Adjunct System Apart From the District Courts and the Courts of Appeals? 

The appointive power need not be lodged in either the district courts or the 
courts of appeals absent some sound functional Justification. The power to 
appoint federal Judges traditionally has been reposed in the President, acting 
hy and with the advice and consent of the Senate. There can be no donlrt 
whatever that the bankruptcy Judges who staff the bankruptcy court of the 
future, vested with complete Jurisdiction of bankruptcy cases and bankruptcy 
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delated civil actions, will be federal judges In every sense of the word. Their 
appointment, like other federal judges, should be lodged in the President, 
acting by and with the advice and consent of the Senate. 

For all these reasons, if an adjunct system is to be established, it would 
appear preferable that it be separate from either the district court or the 

•courts of appeals. 
United States Court of Bankruptcy 

The Congress should establish the United States Court of Bankruptcy as a 
separate Article III court The United States Court of Bankruptcy might com- 
prise three divisions, an appellate division, to be known as the Court of Bank- 
ruptcy Appeals; a trial court division, to be known as the United States Court 
of Bankruptcy, Trial Division; and an administrative division, headed by the 
Clerk of the Court of Bankruptcy, in which all administrative duties of the 
United States Court of Bankruptcy might be reposed." 
Court of Bankruptcy Appeals 

Tlie Appellate Division of the United States Court of Bankruptcy would be 
staflfed by Article III judges, appointed by the President, by and with the advice 
and consent of the Senate. The Article III judicial power which may be needed to 
enable the United States Court of Bankruptcy to exercise the broad grant oC 
trial jurisdiction contemplated by H.R. 8200 would be conferred by Congress upon 
the United States Court of Bankruptcy and automatically delegated by its 
Article III judges to the judges of the Trial Division, subject always to an 
appeal of right from the decisions of the trial judges to the Court of Bankruptcy 
Appeals. 

Constitutional Considerations 
There appears to be little question but that its supervening legislative pre- 

rogatives in the field of bankruptcy law " sufficiently empowered the Congress 
to confer exclusive jurisdiction over bankruptcy cases and proceedings, as well 
as civil actions arising out of or in connection with bankruptcy cases, upon 
an Article III court. Constitutional diifleulties seem to worsen with any attempt 
to preserve the broad equitable powers of the present bankruptcy court, while 
expanding its jurisdiction, outside the framework of an Article III tribunal. 

There is little agreement as to the constitutional status of the present office 
of referee in bankruptcy." Nevertheless, ns a practical matter referees in bank- 
ruptcy have been exercising almost all of the powers of the United States 
district courts in bankruptcy cases for forty years. There can be no question 
of the power of Congress to create "inferior" cotirts pursuant to Article III 
and to invest them with the requisite jurisdiction in bankruptcy cases. The 
Important consideration for our purposes is that, provided the bankruptcy court 
of the future is established pursuant to Article III- it can receive an exercise, 
directly or by delegation, the "judicial power of the United States," so Ions 
as its Article III judges retain appellate review powers over the decisions of 
the non-Article III judges. 

We are of the view that Congress can establish an Article III 'United States 
Court of Bankruptcy' and confer upon it all of the powers and jurisdiction pres- 
ently vested in the United States district courts sitting in bankruptcy, as well as 
whatever expanded powers and jurisdiction are deemed appropriate, including 
those contemplated by H.R. 8200. 

The 'United States Court of Bankruptcy' might comprise an 'Api)ellate Divi- 
sion" and a "Trial Division,' as well as an '-Administrative Division.' The judges 
of the 'Trial Division,' by automatic delegation from the Article III judges of 
the 'Appellate Division', would be vested with whatever jurisdiction and powers 
are required for the efflcient conduct of a functionally independent bankruptcy 
trial court possessed of the clearly defined, enlarged jurisdiction needed to permit 
expeditious and effective, full-fledged, one-stop bankruptcy service. The 'Appel- 
late Division' would retain the right of appellate review of all decisions of the 

" f'ee Apppndls: III infra. 
" r.R. Const, art. I. { S. cl. 4. 
^Srr, e.g.. Bondurnnt. The BanJcruptcv Court at a Conititutional Court, 4!5 Am. Bankr. 

L. .T. 2.^!.") (11)711 ; Broiule. The Referee Tn Bankruptcy An An Article T Judge: A Reply 
To Mr. Bondurnnt, 4R Am. Bankr. L. .T. SO (1972). Bee nlno PetPrson, The Federal Maqif. 
tratet Act: A New Dimension In the Implementation of Juatice, 56 Iowa L., Rev. 62, 91 a. 
126 (1970). 
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non-Article III bankruptcy trial court judges. In tliis manner tlie troublesom,e 
constitutional uncertainties which may otherwise intrude in the congressional 
selection of the most suitable bankruptcy court system are substantially reduced 
if not altogeher eliminated, without wharping the future court system in dis- 
regard of its functional requirements. Moreover, the Congress can thereby 
retain the requisite flexibility with which to select the most appropriate method 
of appointment, tenure and emoluments of office of the bankruptcy trial judges, 
with a view toward attracting the most qualifled judges available. 
Territorial jurisdiction of the bankruptcy trial court 

Greater flexibility in prescribing the territorial jurisdiction of the Individual 
bankruptcy trial courts would significantly advance many long-standing ob- 
jet-tives of sound bankruptcy administration. 

Tlie torritorinl jurisdiction of the bankruptcy trial court judge under the 
system we propose need not be contined within present district or circuit bound- 
aries, particularly if those judges are appointed by the President of the United 
States. Should the Congress decide to provide for appointment by the Judicial 
Councils of the Circuits, their territorial jurisdiction could coeitend symmet- 
rically with that of the appointing authority. 

The convenience of litigants as well as the courts would be better served by 
affording a more accessible bankruptcy forum, which would enable the defini- 
tion of territorial boundaries without the present rigid regard for district and 
circuit boundaries." A better balance in the distribution of caseloads could be 
achieved among the various bankruptcy judges. The impact of the sometimes sub- 
stantial and seldom predictable gyrations and spottiness in bankruptcy case 
filings could be reduced. Greater flexibility in territorial juri-sdietion would 
almost surely enable the achievement of anotlicr of the more important goals 
in judicial administration, whicli has also been the most stubbornly resistant 
to practical sohition over the years—avoidance of the need for part-time judges. 

Another per.sisteut problem in bankruptcy administration is traceable to the 
complexion and mix of Its caseload. Numerically, more than 83 percent of bank- 
rui)tcy cases are filed by consumer debtors. The remainder are the larger, and 
often huge, mercantile insolvency proceedings. The mix is not consistent, how- 
ever. Large metropolitan areas receive a disproportionately high percentage of 
business bankruptcies, arrangements and reorganizations, whereas the com- 
plexion of the caseload in most areas is more consistent with the national aver- 
age. By freeing the individual bankruptcy trial courts of present restrictions on 
their territorial jurisdiction, a much greater capability to utilize the si)ecial 
•feel' and commitment of the various Individual bankruptcy judges, whether in 
consumer or business bankruptcy or rehabilitation proceedings, would result. 

Congress could work substantially similar results by other means, e.g., the 
statutory realignment of judicial di.strict and circuit boundaries." But we l)elieve 
these improvements are likely to come about more promptly through legislative 
change specifically designed with the bankruptcy court system in mind, rather 
than as a result of proposals embracing the federal courts generally, whose 
problems are not the same. 
Appointment and Term of Office of Bankruptcy Trial Judgea 

In the Wei Dynasty, A.D. 220, a Chinese philosopher, Sin-Tu, complained: 
"[t]he imperial rater of nine grades seldom grades men according to their 
merlt.% but always according to his likes and dislikes." 

Since long before the Wei Dynasty societies have vexed over various schemes 
for securing the most meritorious men to judicial service. At this moment in 

" Neither district nor circuit court boundaries were drawn with the bankruptcy courta 
In mind. These are many Instances of InefBdency In the parcellnR of bankruptcy cases 
nniong the courts mused by district and circuit court boundaries. Because Cincinnati, 
wlilch has two resident bankruptcy judees, is In Ohio, cases filed by the residents of Us 
'twin city," CovlnRton, Kentucky, must be brought before our colleague. Judge Lee, who 
Is the only bankruptcy Judge in Eastern Kentucky. .ludee Lee resularly travels long dis- 
tances to hold court In Coviugton. But for the constructions of district l>oundarleB. either 
of the Cincinnati judges could hear Coviugton urea cases without leaving the Cincinnati 
courthouse. A few miles down the Ohio River we have an example of the circuit harrier to 
efficient use of judicial resources. Two bankruptcy judges are headquartered at Louisville, 
Kentucky (Sixth Circuit). None Is headquartered In New Albany. Indiana (Seventh Cir- 
cuit], directly across the Ohio. Although New Albany area bankruptcy cases could be 
conveniently heard In Louisville, the bankruptcy judge at EvansviUc must now travel 
several hours each court day to hear those cases. 

" Hut sec Burdlck. Feilernl Courta of Appeals: Radical Surgery or Conaervative Care, 
60 Ky L. J. 807, 812-13 (1972) 
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our history when public confidence In our judicial system Is ebbing, but the 
societal burdens challenging the judiciary are at an all time high, the commit- 
meut to quality and independence in the judicial selection process is more 
vital than ever." 

The objective must be to secure for the new bankruptcy court the requisite 
status to enable it to perform its important duties free of present constraints 

•upon its independence, except those which tend to promote the high calibre 
of judicial conduct and competence which litigants, attorneys and the public 
rightfully expect. 

The proposal contained in H.R. 8200 that future judges of the bankruptcy 
court be appointed by the President, by and with the advice and consent of the 
Senate, contemplates tenure during good behavior and compensation not subject 
to diminution. These safeguards were designed to insure judicial independence 
and are synonymous with Article III judicial power. In this connection attention 
Is invited to the fact that there would appear to be no obstacle, except an 
absence of precedent, to preclude the Congress from creating an Article IH 
bankniptcy trial court whose judges would be appointed by some authority 
other than the President. " The only requisites of Article III judicial status are 
that the court be created by the Congress and that its judges lie entitled to serve 
during good behavior without diminution of their compensation. It is also 
deserving of mention that appointment by the President, by and with the advice 
and consent of the Senate, need not be 'during good behavior' and therefore need 
not confer Article III judicial status." 

It now appears somewhat problematic whether the proponents of a separate 
and independent Article III bankruptcy trial court can muster the necessary 
legislative support. For this reason, we suggest that Article III status be con- 
ferred only upon the handful of Appellate Division judges of the United States 
Court of Banlruptey and that its Trial Division judges he appointed hy the Presi- 
dent, for fifteen-year terms, hy and with the advice and consent of the Senate. 

One objection to the proposal that bankruptcy judges be appointed by the 
President, by and with the advice and consent of the Senate, derives from the 
Inordinate delays which often accompany that process." The problem is particu- 
larly acute where the bankruptcy courts are concerned, ina.smuch as they are 
charged with the jurisdiction of the more than 200,000 bankruptcy cases filed each 
year, many requiring immediate judicial action to avoid irreparable loss or injury 
to parties in the interest. The nature and volume of the bankruptcy court ca.se- 
load Is such that extended delays in the filling of positions vacated by death, 
resignation or retirement, which annually amount to as much as eight to ten per 
cent of the bankruptcy bench, would be intolerable. We would propose that any 
vacancy left unfilled for more than 120 days be filled through appointment by the 
Judicial Council of the Circuit and that incumbents be permitted to continue to 
serve until a successor has qualified. 

APPELLATE JtmiSDICTION IN BANKRUPTCY PROCEEDINGS 

Current commentary on the appellate process in bankruptcy proceedings Is 
critical of the fact that appellate jurisdiction is reposed in the district courts, in 
part because of the fact that the district courts appoint the bankruptcy judges 
whose decisions they review. The more seriously deficient aspect of this archaic 

'^"[An] essential of a sound judicial system Is. of course, a corps of judges each of 
them utterly Independent and beholden only to the law and to the Constitution thorouehly 
grounded In his knowledge of the law and of human nature, IncludinR Its political mani- 
festations, experienced at the bar In either trial or appellate work and preferably in both 
of such a temperament that he can hear both sides of a case before making up "his mind' 
devoted to the law and justice, industrious, and, above alt, honest and believert to be 
honeiit." iBmphaaia supplied.) Vanderbllt The Essentials Of A Sound Judicial System, 48 

'»It is expressly so provided in Article III. Section 2 of the Constitution. See note 43 
infra, 

" The term of office of the judges of the Tax Court, who are appointed hv the President 
.by and with the advice and consent of the Senate, is fifteen years. See 2fi tJ.S C   i 744-1 

" As one experienced authority in the field of bankruptcy administration hns stated'- 
"If ... a recommendation is made, it should include some method of appointing referees 

in bankruptcy other than by Presidential nomination, with confirmation bv the Senate Time 
Is of the essence in bankruptcy administration, and pending cases cannot w.ilt months or 
years while a ponderous system decide.s who Is to be appointed to fill vacancies In referee 
f?n o-o^VtoTV^v       • "Bankruptcy Administration Then and Now," 45 AM. BANKE. L. J. 



appeUate procedure lies In Its real or apparent threat to the judicial Independence 
of the banlcruptcy trial court judges." 

But the problem is not one dimensional. Appellate review of the decisions of 
bankruptcy specialists by judicial generalists originated and endures not because 
it is any less desirable or important that expedition and expertise be encouraged 
at the appellate level, but because the docket pressures brought on by bankruptcy 
appeals have never developed to the proportions necessary to prompt the pro- 
nounced changes in the appellate process that we have witnessed at the trial 
court level.'" We must be alert, however, to the possibility that increasing case- 
loads and the contemplated broadened jurisdiction of the bankruptcy courts 
conld increase those pressures significantly. 

In repairing the structure of the bankruptcy courts appropriate attention should 
be given to the need tor an independent bankruptcy trial court and to providing a 
specialized appellate tribunal for bankruptcy appeals. We are aware that there 
are some highly competent federal judges at all levels of the federal judiciary 
who are knowledgeable in bankruptcy law and practice. We note, however, that 
the available empirical data " strongly suggest that neither the opportunity nor 
the commitment required to develop or maintain expertise in bankruptcy law and 
practice is likely to exist on the part of most of the otherwise overburdened fed- 
eral judges. We believe that considerable benefit would redound to the federal 
district courts, the courts of appeals and the bankruptcy court from removing the 
responsibility for appellate review of the decisions of the bankruptcy trial court 
from the federal district court to a newly created Court of Bankruptcy Appeals. 
We recommend the establishment of a court of bankruptcy appeals for a number 
of reasons. 
Vniformity 

The Court of Bankruptcy Appeals would enhance the prospect for achieving 
greater uniformity in judicial decision-making under the Bankruptcy Act. The 
realization of greater uniformity is particularly important in this field of the 
law which so closely relates to the flow of interstate commerce." The goal of 
increased uniformity in this field has been extremely difficult of realization 
for several reasons. The Bankruptcy Act, although itself federal, respects local 
law in a number of important respects. As state law varies from one district to 
another, the uniform application of the provisions of the Bankruptcy Act is 
substantially Impeded. But as commercial legislation itself becomes more uni- 
form, such as the Consumer Credit Protection Act and the Uniform Commercial 
Code, this obstacle to uniformity can be expected to recede In importance. 

The more important factors inhibiting promotion of more uniform bankruptcy 
laws are rooted in the low silhouette of bankruptcy law. The promotion of uni- 
form bankruptcy law and practice is now the ultimate responsibility of the 
United States Supreme Court and the Congress. With the relatively How priority 
and narrow application of bankruptcy law these are inadequate to insure any- 
thing approaching the desired uniformity. 

As the pace of change and the growth in consumer and commercial credit 
accelerate, the importance of a more readily accessible appellate monitor for our 
insolvency system becomes more critical. The establishment of a special court, 
with appellate jurisdiction limited to the review of decisions of the bankruptcy 
trial courts, is strongly indicated. Moreover, the court's technical expertise in 
bankruptcy law should serve as a more effective buffer against regional fragmen- 
tation in the case law of the various circuits. Finally, the Congress could insure 
uniformity In bankruptcy law per se by making the Court of Bankruptcy Appeals 
the court of last resort, except for local law and constitutional questions." 

» "[Anl essential of a sound Judicial system Is, of course, a corps of Judges, each of them 
utterly Independent and beholden only to the law and to the Constitution. . . .'• Vander- 
bllt. The EstentiaU Of A Sound Judicial 8v»tem, 48 NW, U. L. REV. 1   3 (1953) 

» See note 24 injra. 
" The paucity of appeals from bankruptcy court decisions leaves little doubt that very 

few district or circuit court Judges are often exposed to such litigation. Bankruptcy appeals 
now account for less than 2% of the total cases appealed to the circuit courts, and less 
than one-half of 1% of the district court caseload. See note 26 infra. See al»o Stanley & 
Girth. BANKRUPTCY: PROBLEM—PROCESS—REFORM (Brooklngs Institution 1971). 
at LW-SS. 

" The constitutional mandate to the Congress Is "to establish uniform laws on the sub- 
ject of bankruptcies." U.S. Const, art I, | 8, cl. 4. 

"» See Appendix II. Chart D. 

9n.9ii!(  n . ?• . 
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Expedition and economy 
Statistical data suggest tliat the comparatively liglit volume of reviews and 

appeals in bankruptcy proceedings could be conveniently and expeditiously 
decided by not more tlian three (three-judge) appellate panels riding circuit. 

In flscail year 1970 there were only 302 appeals taken from the decisions of the 
district courts to the circuit courts of appeals; in 1977 there were 303." In 1976 
the courts of appeals disposed of 210 bankruptcy appeals, more than half after 
hearing or submission; in 1977, 320 bankruptcy appeals were disposed of by the 
courts of appeals." Bankruptcy appeals constituted slightly over 25 percent of 
the total number of appeals commenced in the courts of appeals in 1971;* 
whereas in both 1976 and 1977 the figure was less than 2 percent." There were 
586 petitions to review decisions of referees in bankruptcy filed in the United 
States district courts in fiscal year 1971, and another 791 filed in 1972." In 1977 
there were a total of 125? appeals to the district courts from the decisions of the 
bankruptcy judges." 

In sharp contrast to the relatively stable volume of bankruptcy appeals com- 
menced during the years from 1971 through 1977, the total volume of all types 
of appeals cases commenced in the courts of appeals jumped from 12,788 in 19 fl •" 
to 19,118 in 1977,"' almost a 50 percent increase. Even more significant is the 
fact that in 1972 there were 182,968 bankruptcy cases commenced in the bamc- 
ruptcy courts, compared to 214,339 cases in 1977,"" yet the increase in appeals 
reaching the courts of appeals was a negligible 4 cases, notwithstanding the fact 
that the appeals from the bankruptcy court to the district court during the same 
period jumped from 586 to 1257, more than a 100 percent increase. Even in fiscal 
year 1975, when the all-time high of 254,484 new bankruptcy cases occurred, 
there were only 246 appeals taken to the courts of appeals." 

Once again it is important to point out that, due to the nature of the res in 
litigation in the bankruptcy courts, extended appeals are anathema, since time 
is money and, for the most part, the litigation before the bankruptcy courts in- 
volves money disputes. 

Two principal themes emerge from an analysis of the appellate caseload 
emanating from the bankruptcy courts. First, the volume of bankruptcy appeals 
presently reaching the courts of appeals is so relatively insignificant that it would 
be an egregious error, as some have suggested, to design the future bankruptcy 
court system with a primary view to minimizing the burdens of the courts of 
appeals. The bankruptcy cases appealed to the circuit courts annually through- 
out the nation are less than sufficient to occupy one three-judge appellate panel 
on a full-time basis." Secondly, the appellate needs of the bankruptcy courts 
and the constitutional demands of uniformity in bankruptcy law are best met by 
as convenient and expeditious an appeal process as is practicable before a special- 
ized court of bankruptcy appeals. 

Although statistical averaging is an especially crude tool with which to evaluate 
such varied judicial proceedings, it may be somewhat helpful in projecting the 
judicial resources required to establish a specialized bankruptcy appeals court. 
In fiscal year 1977 the average pending workload of each three-judge panel of the 
courts of appeals amounted to 478 cases.'" All other considerations being equal, 
jvhich they are not," such calculations hint that no more than two appellate 
judges would be required to process the entire 270 bankruptcy appeals pending 

" See 1976 .\nnunl Report of thp Director of the Administrative Office of U.S. Courts 
[hereinafter Anniinl Reportl. TaMeBI. at 1-2 : 1977 Annncl Report. Tahle Bl. at A-2. 

It Is intereatlng to note that in flacal 1971 there were 259 bankruptcy appeals taken from 
the decisions of the district courts to the courts of appeals : In 1972 there were 299 such 
appeals. 1971 Annual Report. Table Bl. at 241 : 1072 Annual Report. Table Bl, at A-1. 

» 1976 Annual Report. Table Bl. at 1-2 ; 1977 Annual Report, Table Bl, at A-2. 
" 1971 Annual Report, Table B3. at 247. 
" See note 25 supra. 
" Courtesy, Bankruptcy Division. Adm. Off. of U.S. Coarts. 
» 1977 Annual Report. TaWe C2, at A-14. 
" 1971 Annual Report. Table Bl. at A-1. 
» 1977 Annual Report. Table Bl. at A-2. 
« 1972 Annual Report. Table Fl. at A-72 : 1977 Annual Report, Table PI. at A-110. 
=" Annual Report. Tables Fl & Bl. at A-78 & A-2, respectively. 
" See 1977 Annual Report, at 2. 

« Major differences result from the fact that the Court of Bankruptcy Appeals should 
ride circuit to keep bankruptcy appeals as convenient and accessible as reasonably prac- 
ticable. Another Important factor, of course. Is that the more numerous appeals now pro- 
ceeding to the district courts would go Instead to the new Court of Bankruptcy Appeals. 
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before the courts of appeals at the end of fiscal 1977." In addition, of course, 
there were the 1257 appeals from the decisions of bankruptcy judges lodged in 
1977 with the district courts pursuant to Bankruptcy Rule 801 * If it were to be 
assumed, which seems improbable, that aU bankruptcy a'ppeals to the district 
court would be as time consuming for the new appellate tribunal as are the 
appeals now lodged with the courts of appeals, this would point to the need for a 
total complement of from between 7 to 9 appellate judges on the basis of pending 
appellate workloads in fiscal 1977." 

There are many factors to be taken into account in projecting the costs of 
any new appellate system, but there are certain significant constants in the 
equation. Among the constants is the fact that virtually the same number of 
judicial man-hours would be freed by the removal of appellate responsibility 
from the district and circuit courts, as would be required to staff the new Court 
of Bankruptcy Appeals. 

Considerable additional travel would be required on the part of the judges 
of the Court of Bankruptcy Appeals." But it is entirely possible that the greater 
familiarity which the bankruptcy appeals court would have with the technical 
aspects of bankruptcy litigation might conserve considerable judicial time in 
the disposition of such appeals. 

Consideration should also be given to the fact that the present procedures for 
prosecuting an appeal from the district courts to the courts of appeals do not 
differentiate between bankruptcy cases and other appellate litigation within 
the ambit of the jurisdiction of the courts of appeals. B\Dr example, In "small" 
consumer bankruptcy or rehabilitation proceedings there is no appropriately 
simple, inexpensive and expeditious means presently provided for appealing the 
decisions of the district courts, such as there Is for the review of the decisions 
of bankruptcy Judges by district judges. It would seem entirely appro- 
priate and desirable that the Court of Bankruptcy Appeals establish appropri- 
ately convenient appellate procedures for this category of cases." 
Organizational and Structural Flexibility 

We recommend elsewhere the creation of the office of Clerk of the United 
States Court of Bankruptcy Appeals," which would be charged with prescribing 
and auditing administrative records and procedures in the bankruptcy trial 
courts, the supervision of the clerical staff of the bankruptcy trial courts, and 
responsibility for the administrative processing of the caseload of the Court of 
Bankruptcy Appeals. We also suggest the possible creation of one or more de- 
partments within the Office of the Clerk of the Court of Bankruptcy Appeals; 
e.g., for the supervision of certain trial court administrative personnel, possibly 
including the official trustee. 

The Bankruptcy Division of the Administrative Office of the United States 
Courts, adequately funded and staffed, could become the primary administrative 
arm of the new court, while the more general support facilities of the Admin- 
istrative Office of the United States Courts could continue to serve the new 
bankruptcy court system as required. 

The present bankruptcy courts are effectively denied representation in the 
pollcymaking of the Judicial Branch of Government by virtue of the prohibi- 
tion against membership on the part of non-Article III judges in the Judicial 
Conference of the United States and the adamant resistance which has long pre- 
vailed against permitting bankruptcy Judges to become members of the Com- 
mittee on Bankruptcy Administration, although membership on the various com- 
mittees of the Judicial Conference can and does include practicing attorneys, 

" 1977 Annual Report. Table Bl, at A-2. 
» See 1977 Annual Report. Table C2. at A-14. Of course, the annual appeals burden on 

the Court of Bankruptcy Appeals would be that presently Imposed on the district courts. 
" This number could be substantially reduced were consumer bankruptcy appeals made 

the responsibility of one-Judge appellate panels. 
" It may be adrlsable to consider the adoption of somettrinE akin to Rule 26 of the 

Rules of Practice for the Tax Court of the United States, which contemplates the selec- 
tion of places for holding tax court sessions "to alford a taxpayer reasonable opportunity 
to try his case with as little Inconvenience and expense as is practicable." Rule 26 pre- 
scribes places where tax court sessions will be held at the request of taxpayers. If court 
business warrants and facilities are available. 

" There would seem to be sound justification for requiring one-judge appellate panels to 
hear consumer case appeals at the site of the bankruptcy trial court which entered the 
decision. 

" See Appendix III <n/ra. 
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profeBSors and magistrates. This pcses a very serions Institutional problem 
for any future bankruptcy court system and it does not appear likely that it 
will yield to anything short of legislative solution. 

The Chief Judge and an Associate Judge of the Court of Bankruptcy Appeals 
should be ex ofBcio members of the Judicial Conference of the United States. 
The Chief Judge should be ex offlcio chairman of the Committee on Bankruptcy 
Administration of the Judicial Conference and a member of the Board of Di- 
rectors of the Federal Judicial Center. Trial Judges of the United States 
Court of Bankruptcy should comprise a majority of the membership of the Com- 
mittee on Bankruptcy Administration. 

APPOINTMENT,   TENUUC AND  CONaTrTITTIONAL  STATUS OF THS  JUD0B8  OT  THK  C.B. 
CODBT or BANK8UPT0T 

Appointment 
Appointment of the judges of the Court of Bankruptcy Appeals would be made 

by the President, by and with the advice and consent of the Senate. The absence 
of any precedent for the delegation of the power of appointment of judges of 
Article III courts, although seemingly permissible," strongly militates in favor 
of presidential appointment. 
Tenure 

In view of the manifold advantages to the establishment of an Article III 
court, especially a very small one, we would suggest that the judges of the Court 
of Bankruptcy Appeals bold oflSce during good behavior and that their com- 
pensation not be subject to diminution. Of course, the greatest single advan- 
tage to this approach is that the creation of such a tribunal would permit the 
establishment of a functionally independent bankruptcy trial court with su£B- 
clently expanded jurisdiction, without the need to confer Article III status on 
the trial judges themselves. 
Constitutional status 

Earlier we broached some of the constitutional considerations involved in re- 
modeling the bankruptcy court structure. We postulate that the requisite judi- 
cial power can be conferred by Congress upon a bankruptcy court whose appellate 
judges are appointed during good behavior and whose compensation is not subject 
to diminution while in oflSce and that the Congress can direct the automatic 
delebation of the trial jurisdiction and powers of the Article III judges to non- 
Article III judges as required for the effective conduct of the trial functions 
of the bankruptcy court, subject to the right of review. 

BUMMABT  OF  RECOMMENDATION 

The Congress can create the United States Court of Bankruptcy as an Article 
III court. Congress can prescribe by statute that various divisions by established 
within the Court of Bankruptcy, including an Administrative Division, an Ap- 
pellate Division and a Trial Court Division." 

All administrative responsibilities could be reposed in the Clerk of the Court 
of Bankrutpcy, who would head the Administrative Division of the court. 

The Appellate Division of the Court of Bankruptcy would be known as the 
Court of Bankruptcy Appeals; presided over bj a Chief Judge and associate 
judges with Article III judicial status. 

The judges of the Trial Division of the Court of Bankruptcy would be ap- 
pointed by the President of the United States by and with the advice and consent 
of the Senate, for 15-year terms. The statute should provide for the automatic 
delegation from the Article III judges of the Court of Bankruptcy Appeals to 
the non-Article III judges of the Trial Division of the Court of Bankruptcy 
whatever Article I and/or Article III judicial powers are requisite to the ac- 
complishment of the congressionally mandated mission of the Bankruptcy Trial 
Court. Appeals from the decisions of the Bankruptcy Trial Court 
would proceed exclusively to the Court of Bankruptcy Appeals and from 
there to the courts of appeals as a matter of right where constitutional or local 
law issues are involved. 

"". . . the ConcT'^s may hv Law vest the Appointment of such Inferior Offleers. tin they 
think proper. In the Prenlilent alone. In the CourtB ot Law, or In the Heads of Departments. 
U.S. Const, art. II. « 2. cl. 2. 

•• See Appendix III infra. 
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Need for more answera 
Comparative analysis of tlie various court and administrative reform pro- 

posals can proceed only so far before it becomes apparent that tlie empiricai 
evidence with which to verify that analysis is utterly lacking. 

Who can predict with confidence the cost of an Article III bankruptcy court, 
or the impact of the new court system on the courts of appeals without first know- 
ing the size of the caseload and the number of judges required? What would 
the U.S. Triistee system cost? Can panels of trustees under centralized supervi- 
sion function as well as the U.S. triistee system? How many U.S. trustee ofllces 
would be required? No amount of effort can enable reliable forecasts about these 
vital matters. Yet the important decisions involved in preferring one particular 
court or administrative system over another presume answers to these critical 
questions, despite the fact that rational debate over competing reform proposals 
is ended before it begins because conjecture about these important issues satis- 
fies no one, not even its proponents. 

It can hardly be doubted that transition experience under the expanded juris- 
diction of the new bankruptcy court is the most reliable means of determining 
the number (and locations) of bankruptcy judgeships required under any new 
court system. Transition offers practically unlimited opportunity for acquiring 
other important experiences needed to enable sound decisionmaking, not only 
as to the number and locations of personnel required under any new system, 
but, more importantly, selection of the most suitable system for the future. 
Final selection either of the court or of the administrative system of the future 
should not be made before reliable answers are available in respect to each of 
the competing reform proposals, for these fundamental questions: 
Court 

(1) Constitutionality? 
(2) Cost? 
(3) Efficiency? 
(4) Effectiveness? 

Trustee system 
(1) Cost? 
(2) Efficiency? 
(3) Effectiveness? 
Experience in the actual operation of the various competing systems can pro- 

vide needed answers to these basic questions. In the absence of reliable evidence 
as to their comparative costs, efficiency and effectiveness, should the Congress 
select any particular court or administrative reform proi>osal over any other? 
Transition Framework 

A meaningful surv-ey of bankruptcy court experience under the expanded Juris- 
diction contemplated by H.K. 8200 requires a transition period extending for a 
minimum of five to six years. It would seem reasonable to anticipate that a 
somewhat longer period, perhaps seven years, would be required to measure 
and analyze the comparative advantages and disadvantages of the several com- 
peting court and administrative reform proposals. 

The advantages attendant upon the adaption of a broader transition focus 
ore readily apparent. The need to separate the administrative from the judicial 
functions in bankruptcy is almost universally acknowledged, but serious dis- 
agreement persists as to the appropriate means for doing so. The proposed 
placement of the Office of U.S. trustee in the Department of Justice has caused 
controversy because of apparent conflicts of interest. On the other hand, the 
placement of the Office of U.S. trustee in the Judicial Branch is strongly opposed 
in some quarters because of the belief that it would receive insufficient public 
support to enable it to perform its functions effectively. These hypotheses could 
t>e put to the test in transition. U.S. trustee offices could be established In se- 
lected pilot districts and their relative cost effectiveness could be compared with 
pilot districts in which expanded administrative responsibilities were assigned 
to panels of private trustees supervised by the Administrative Office of the 
United States Courts. 

We respectfully recommend that the Congress consider utilizing transition 
to full advantage, by conducting pilot tests of the various competing proposals 
with a view toward probing their relative advantages. 
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APPENDIX II 

Chart A 

Appellate Process - Alternative I* 

U. S. Supreme Court 

Court of Bankruptcy Appeals 
(Appellate Division) 

+ 
* 
+ 

Trial Division 

Legend; 

Discretionary Review: 

Appeal of Right: + 

+ 

"Appeals involvlue all but constitutional questions. 
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APPENDIX II 

Chart B 

Appellate Process - Alternative II* 

U. S. Supreme Court 

Circuit Courts of Appeals 

+ 
+ 
+ 

Court of Bankruptcy Appeals  , 
(Appellate Division) 

+ 
+ 
+ 

Trial Division 

Legend: 

Discretionary Review: 

Appeal of Right: 

•Appeals involving all but constitutional questions, 

+ 
+ 

L 
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APPENDIX II 

Chart E 

Appellate Process - Alternative III C* 

U, S. Supreme Court 

Circuit Courts of Appeals 

Court of Bankruptcy Appeals 
(Appellate Division)     ' 

+ 
+ 
+ 

Trial Division 

Legend; 

Discretionary Review: 

Appeal of Right: 
+ 
+ 

+ 

•Appeals involving bankruptcy law questions. 
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APPENDIX III 

STRUCTURE FOR AN ADJUNCT BANKRUPTCY TRIAL COURT 
sEfkRWTJm lubtPtubtm 6P THE DISTRTCT ^m~srm^:T COURTS 

CONGRESS 

[Pursuant to Art. I, §8, cl. t i  Art. Ill] 

UNITED STATES COURT OF BANKRUPTCY 
~^ [Article fin       T 

Trial 
Division 
(Non-Art 

III Judges) 

Appellate Division 
(Art. Ill Judges) 

Administrative j 
Division 

Cou 

+ 
+ 
+ 
+ 

''Bankruptcy Trial Courts 
I 

ourt of Bankruptcy Appeals 
^  [Art. Ill Status] 

Clerk of Court of Bankruptcy* 

Clerk of Bankruptcy Trial Court 

•  [Ex officio Clerk of Court of 
D.inkrui tcy Appeals & Chief 
Clerk, Bankruptcy Trial Court] 

*• Exercisi; Art. Ill power by delegation. 

Legend: 

Appeal of Right: 

Note: Appellate route alternatives are depicted In Appendix II. 
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TESTIMONY OF HON. CONKAD CYK, IMMEDIATE PAST PKESIDENT, 
NATIONAL CONFEKENCE OF BANKRUPTCY JUDGES, ACCOMPA- 
NIED BY ARTHUR MOLLER, ESQ., HOUSTON, TEX. 

Judge CYR. Thank you, Mr. Chairman. 
Mr. Chairman, my name is Conrad Cyr. I am a bankruptcy judge in 

Maine. I am delighted to appear here along with my colleagues at 
the request of the subcommittee on behalf of the National Conference 
of Bankruptcy Judges. 

We deeply appreciate this further opportunity to appear before 
the subcommittee to offer our views in connection with the establish- 
ment of new court and administrative systems for the bankruptcy 
courts of the future. 

With me today are Bankruptcy Judge David A. Kline, the president 
of our conference; Bankruptcy Judge Joe Lee of Lexington, Ky., a 
former president; and Arthur Moller, Esq., of Houston, Tex., a former 
bankruptcy judge and a prominent member of the bankruptcy bar. 

Judge Lee and I have submitted formal written statements for the 
record. I shall touch only briefly upon some of the structural alterna- 
tives and proposals in respect to the establishment of new bankruptcy 
courts. Judge Lee will discuss the creation of a new trustee system. 
We will then attempt to respond to any questions you may have. 

Mr. EDWARDS. We also hope that since you were in the chamber 
when the Judicial Conference witnesses appeared, that you might 
comment on some of the statements that were made during that 
testimony. 

Judge CTH. Thank you, Mr. Chairman. 
Before I get into my own remarks, with the chairman's permission, 

I would like to comment on the very emphatic statements that were 
made by a preceding witness, who stated without qualification and 
most firmly that there was absolutely no problem whatever with 
attracting qualified bankruptcy judges to the court today. 

I would like to remind this committee—although I don't really be- 
lieve that this committee needs reminding—that in 1974, or thereabout, 
roughly 18 of the most outstanding bankruptcy judges in the country 
left the bankruptcy bencJi because for some 4 yeare prior to that time 
their salaries had been frozen at the insistence of the Committee on 
Bankruptcy Administration on the Judicial Conference. 

It was, in fact, this committee which was most helpful in rectifying 
that problem. The salary of bankruptcy judges today is entirely 
adequate, in my judgment, and we're very grateful for that. 

I would suggest that if there is no lack of qualified applicants for 
this position today, it is due more to the efforts of this committee than 
it is to the Committee on Bankruptcy Administration, whose primary 
responsibility it was and has been all these years. 

Now Mr. Chairman, I would invite the conunittee's attention to the 
charts which appear as appendixes at the end of my statement, merely 
to call your attention to the fact that I have attempted to lay side by 
side six of the proposals which have either appeared prior to this time 
or are currently involved in the debate as to the bankruptcy court 
structure. 

20.J65   O - 78 . 
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Unfortunately, I was not familiar with Judge Hufstedler's pro- 
posal this morning, so I haven't rated it along these grounds. But it 
IS, I might note, quite similar to the proposal which we are offering 
here today as an alternative to a straight article III court. 

I'd like to make it clear from the beginning that H.R. 8200, as pres- 
ently drafted, is clearly the best choice. We believe tliat one of the large 
problems which has developed here is an attempt to warp the function 
of the bankruptcy court to suit available structural accommodations 
for it. 

We believe, rather, that what should concern us is what this com- 
mittee did earlier when it proposed H.R. 8200, which was to identify 
the function to be performed. Then it designed a structure and a sys- 
tem to meet that function. 

We believe that's still the way to approach the problem. 
We're also aware that there's a problem of achievability and that it 

may be somewhat problematic at this time whetlier or not H.R. 8200, 
as presently drafted, can receive the required legislative support. 
In the interest of tr3'ing to be constructive, we have put forth an 
alternative proposal which we hope lends itself to the more important 
goals essential to any meaningful reform. 

That structure is essentially set out in appendix 3 of the statement, 
and it involves, basically, the conferral of article III power upon a 
U.S. court of bankruptcy, which would then be comprised of two 
divisions: a trial division, staffed by non-article III judges; and then 
an appellate division, staffed by article III judges. 

It is also submitted that it might comprise an administrative divi- 
sion. Wo believe that if the present system is at all comfortable consti- 
tutionally, and we confe.ss to not having the final word on this, then the 
alternative system we propose would surely be so. It would involve 
the delegation by the Congress of the article III power to the article 
III judges who sit on the court of appeals of the bankrupt<;y court, and 
from them to the article I trial court judges, who would always be 
subject to review as a matter of right by the article III judges. 

In this fashion, we feel that we could accomplish one apparently 
desirable goal: that is, minimizing the number of article III judges 
required. 

We are of the view that that has been a major obstacle in connection 
with H.R. 8200, the aversion to too many more article III judgeships. 

Mr. Chairman, I don't intend to go beyond that in connection with 
my statement in view of the time and in view of the fact that I'm sure 
that any areas which you may be interested in could be probed more 
effectively through your questions. 

I wouid turn the matter over to Judge Lee at this time for his 
remarks concerning the administrative system. 

Mr. EDWARDS. Judge Lee ? 
[The prepared statement of Judge Joe Lee follows:] 

STATEMENT OF HON. JOE LEE, BANKEUPTCY JUDGE, LEXINGTON, KT. 

I wish to propose altprn<)tives to the tnistee system provided for in H.R. 8200 
and to the systems heretofore proposed by others during the course of the long 
proceedings to revise the bankruptcy laws of the United States. 

While acknowledging there are a number of deficiencies in the bankruptcy 
system which can be remedied by the creaUon of some type of official trustee, 
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the Attorney General opposes the placement of the U.S. Trustee system in the 
Department of Justice as proposed in H.R. 8200. Moreover, the Attorney General 
has not endorsed wholeheartedly the U.S. Trustee system provided for in the 
Danielson-Railsback amendment of the trustee system proposed in S. 2266, 
although he finds these alternatives preferable to the placement of the U.S. 
Trustee in the Department of Justice. The Attorney General has suggested that 
the official trustee might be located within the Judiciary as an independent 
establishment much like the Federal Judicial Center. 

The Ad Hoc C!ommlttee on Bankruptcy liCgislation of the Judicial Conference 
of the tnited States has advocated creation of the office of "bankruptcy admin- 
istrator" in each judicial district as a means of separating the judicial and 
administrative functions in bankruptcy administration. Under their proposal a 
"bankruptcy administrator" appointed in each district by the circuit council 
would assume responsibility for the creation of panels of private trustees and 
the supervision of the work of trustees. The bankruptcy administrator would 
select trustees from the established panels to serve as trustee in liquidation 
cases and would also appoint the standing trustee in Chapter XIII cases. The 
iKinkruptcy administrator would conduct the first meeting of creditors, allow 
or disallow claims, set aside exemptions, determine the priority of claims, grant 
discharges, and perform such other duties as may be prescribed under regula- 
tions adopted by the Judicial Conference. Disputes arising in the administration 
of estates would be referred to the referee in bankruptcy or the district judge 
for Judicial determination. 

The proposals of the Ad Hoc Committee illustrate the continuing confusion 
involved in delineating the administrative and judicial functions in bankruptcy 
administration. 

It is our view, that an administrator should not be involved in the allowance 
or disallowance of claims, the setting aside of exemptions, or the granting of 
discbarges. 

The bankruptcy rules provide that claims shall be deemed allowed as filed for 
purposes of distribution unless objection is made by a party in interest. Rule 
306(b). Consequently there is no need for an administrator to allow claims. The 
trustee has an affirmative duty to object to claims, unless no purpose would be 
served thereby. Rule 306(a). Some types of objections to claims may be presented 
by motion. Rule 914. For example an objection to a claim as not having been 
timely filed is classifiable as a contested matter and can be raised by motion. 
Other types of objections are considered adversary proceedings and must be 
presented by a complaint. The rules specify that a proceeding to determine the 
validity, priority, or extent of a lien must be commenced by a complaint. Rule 
701. Also, an objection to a claim if joined with a demand to recover money or 
property must be in the form of a complaint. Rule 306(c). Obviously, the drafters 
of tiie Rules of Bankruptcy Procedure concluded quite correctly that an objec- 
tion to a claim whether classifiable as a contested matter or as an adversary 
proceeding is a judicial matter appropriate for determination by the court. 
Some of the most involved litigation in bankruptcy cases may be commenced as 
an objection to a claim. 

Also, traditionally it has been the duty of the trustee to set aside exemptions 
claimed by the bankrupt. Rule 403(b). If no objections are filed within the time 
permitted by the rules, the trustee's report of exempt property is deemed ap- 
proved by the court. If an objection to the report is filed either by the bankrujit 
or a creditor such an objection is considered a contested matter appropriate for 
resolution by the court. Consequently, there is no need for an administrator to 
set aside exemptions. « 

The Bankruptcy Rules provide that on expiration of the time fixed for 
filing a complaint objecting to discharge the court shall forthwith grant the 
discharge unless a complaint objecting to discharge has been filed. Consequently, 
the granting of a discharge is a ministerial function which appropriately may. 
be performed by the clerk of the bankruptcy court. There is no need for an 
administrator to i)erform such function. And, of course, if a complaint object- 
ing to the discharge of a debtor or to the dischargeabillty of a debt is filed such 
an adversary proceeding mu.st be determined by the court. 

I have dealt with these matters in some detail merely to illustrate that when 
we bankruptcy judges speak of separating administrative and judicial functions 
we are primarily concerned with being relieved of the duty of appointing and 
supervising trustees. That is our major administrative function; that is the 
aspect of the present system that creates the appearance of unfairness and 
reflects on the character of the court 
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With respect to the matter of who should preside a the first meeting of credi- 
tors, our view is tlxat it would be preferable for the interim trustee rather Uian 
an administrator to preside at the first meeting of creditors. In those districts 
where the court sits at several locations the trustee is liltely to be resident at the 
place of holding court and would not liave to travel at government expense. Also, 
if the administrator is bogged down holding first meetings of creditors he will 
have 8ul>stantially less time to devote to supervising trustees. There would 
appear to be no need for both the administrator and interim trustee to be present 
at the first meetings. 

We are not particularly pleased with the method of appointment. Job descrip- 
tion or title of the "bankruptcy administrator" as proposed by the Ad Hoc Ck)m- 
mittee. The method of appointment and title suggest the 'bankruptcy adminis- 
trator" is subject to the control of the court, a connotation we wish to avoid. But 
it is not our purpose to be overly critical or negative; we are here to offer con- 
structive suggestions. 

The following proposal is a combination of the proposals of the Ad Hoc Com- 
mittee and the Attorney General. The proposal probably would be acceptable to 
the National Bankruptcy Conference in that it dislodges the apparatus for ap- 
pointing and supervising trustees from the Administrative Office of United States 
Courts. The proposal is acceptable to the National Conference of Bankruptcy 
Judges because it (1) relieves the bankruptcy Judge of the responsibility for 
appointing and supervising trustees, and (2) accomplishes a separation of ad- 
ministrative and Judicial functions without conferring upon a Supervising Trustee 
duties which are inherently Judicial. 

There could t>e established within the Judicial Branch of Government an inde- 
pendent agency known as the United States Trustee. The agency should have a 
board of directors, but the directors probably should not be chosen from among 
members of the judiciary as are the directors of the Federal Judicial Center. 
Service by meml)er8 of the Judiciary on the board of directors would be inappro- 
priate because the United States Trustee will be supervising litigation in the 
Federal Courts. The memliers of the Board of Directors should be aiH>ointed by 
the President with the initial appointees being appointed for staggered terms. 
The directors in turn should be authorized to employ a director and assistant 
director to manage the agency and carry out the policies of the board. 

The board would establish policies and develop programs for the United States 
Trustee in conformity with the objectives of the Bankruptcy Act, and should be 
required to submit periodic reports to the President, Congress and the Judicial 
Conference. 

The United States Trustee could be authorized to appoint a Supervising Trustee 
for each Judicial district The Supervising Trustee would establish, maintain, 
and supervise a panel of private trustees to serve in bankruptcy cases. He would 
appoint the interim trustee from the panel of trustees at the outset of a case or 
would serve as interim trustee if none of the persons on the panel of private 
trustees were willing to serve as trustee in a case. 

Except for the differences in the appointive process and the composition and 
location of the supervisory apparatus this proposed system would function much 
like the United States Trustee system proposed in H.R. 8200. 

An alternative scenario for a trustee system might be as follows. There could 
be created within the Judicial Branch of Government a body corporate known as 
the Official Trustee in Bankruptcy. The Ofliclal Trustee should have perpetual 
succession and could, in its corporate name, acquire, hold or transfer any prop- 
erty and sue and be sued. This would obviate the problem of bonding trustees, or 
appointing successor trustees. The Official Trustee would have a board of direc- 
tors appointed l)y the President. None of the directors should be members of the 
judiciary. The directors should be authorized to employ a director and assistant 
director to manage the affairs of the Official Trustee. 

Uiwn the filing of a petition in bankruptcy the estate of the bankrupt would be 
administered by the Official Trustee. 

To assist in the administration of e-states the Official Trustee would establish 
in each district a panel of private attorneys to perform the duties of the trustee 
and to represent the Official Trustee In bankruptcy cases. 

The Official Trustee would maintain an office in each district with personnel 
responsible for appointing attorneys for the trustee on a rotating basis from the 
panel of attorneys. The personnel in this office would be clerical type rather than 
professional type employees and would be responsible for auditing the accounts 
filed by attorneys for the trustee and responsible for closing cases. 
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The Official Trustee would maintain at Its headquarters a legal section, manned 
by attorneys who would be available to advise and consult with attorneys on 
the panel of attorneys representing the Official Trustee in the field. This arrange- 
ment would eliminate the necessity for a lawyer-type government employee in 
each district to appoint and supervise the trustee and therefore could be sub- 
stantially less expensive than the trustee system proposed in H.R. 8200. 

The Official Trustee would be suwwrted in large part l>y assessments against 
estates under administration. Attorneys for the trustee would be paid by the 
Official Trustee on the basis of services rendered In much the same manner as 
private attorneys serving as public defenders are now paid. 

Under either of these systems the creditors would retain the right to elect a 
trustee. 

Trustee systems similar to those herein proposed were suggested by us to the 
Commission on Bankruptcy Laws of the United States as long ago as 1972. We 
believe the time may be ripe for reconsideration of these projxjsals. 

TESTIMONY OF HON. JOE LEE, BANKRUPTCY JUDGE, 
LEXINGTON, KY. 

Judge LEE. Would it be appropriate for me to comment on some of 
the other testimony that has been given yesterday and today ? 

Mr. EDWARDS. Yes, please. 
Judge LEE. Yesterday, Judge Rifkind suggested that the bankruptcy 

judges were supporting the article III court proposed in H.R. 8200 be- 
cause we expectexi to be appointed article III judges. That's not the 
reason we're supporting an article III court. 

As you know, originally, we proposed an adjunct system of appoint- 
ments by the judicial council of the circuit. Then we had to face up to 
the fact that there was a constitutional problem involved in the ad- 
ministration of the bankruptcy laws under such systems. In fact, we see 
a constitutional problem in the way the bankruptcy court is structured 
today. 

In recognition of that problem, intellectual honesty requires us to 
support an article III bankruptcy system. That's why we support it, 
and not out of expectation of being appointed bankruptcy judges. 

Judge Hufstedler said that she could not thinlc of any reason why 
bankruptcy matters should be given first call on article III judicial 
time and she couldn't see any reason to creating an article III court to 
handle bankruptcy matters specifically. 

But the Supreme Court has several times said that one of the goals 
of the Bankruptcy Administration is a speedy lic[uidation of estates. 
That's what an article III court would accomplish and it would be 
consistent with the pronouncements of the Supreme Court on this sub- 
ject, as I see it. 

Judge Weinfeld has explained why the Judicial Conference waited 
until now to become involved in the hearings process on this leg- 
islation. But it will be noted that the ad hoc committee has in the 
course of their involvement in this process and even during their tes- 
timony in here today, changed their position on several matters. 
They've changed their position on title, they've changed their posi- 
tion on expande-d jurisdiction, and we think that if they had gotten 
involved sooner, they might be where you are today as members of 
this committee concerned with the constitutional problems involved 
in the structuring of bankruptcy court. 

I think it's unfortunate that they did not get involved in this process 
sooner. 
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Another aspect of this is the frequent reference to ABA standards 
about a single trial court. Those ABA standards were adopted for the 
State court systems and not the Federal court system. When you apply 
those standards in the Federal court system, you run up against consti- 
tional problems. In referring matters to referees and magistrates, the 
court is confronted with jurisdictional limitations imposed by the 
Constitution. I don't think that anyone would argue that ABA stand- 
ards should take precedence over the Constitution of the United States 
in structuring a bankruptcy court. 

That's been a matter of concern for us. 
Now with respect to the problem in bankruptcy administration of 

separating the administrative and judicial functions with which my 
statement is concerned, we support the trustee system proposed in 
H.R. 8200. We want to make that clear. We were simply asked to 
give some possible alternatives to that system. 

We disagree with Mr. Marsh's statement that H.R. 8200 does 
not acxjomplish the .separation of judicial and administration func- 
tions. We think it does. We think that the proposal of the ad hoc 
commitee of the Judicial Conference on the separation of administra- 
tive and judicial functions really doesn't come to grips with what is ad- 
ministrative and what is judicial. 

The bankruptcy judges have already been relieved of many ad- 
ministrative functions by the operation of the bankruptcy rulei, whii-h 
provide that claims are allowed as filed unless objected to. 

So we don't need an administrator to allow claims. The rules pro- 
vide that the exemptions are automatically approved unless objected 
to, so we don't need an administrator to approve exemptions. And if 
a contest arises in these areas, obviously, it's appropriate for a court 
to resolve those conflicts. 

We have taken the recommendations of the ad hoc committee of the 
Judicial Conference and of the Attorney General and combined 
them. We are proposing that there be created in the judicial branch 
of Government some sort of body corporate or board like the Federal 
Judicial Center, which would serve to supervise trustees in bankruptcy. 

It would be our view that members of the judicial branch, the judi- 
ciary, should not serve on this board as they do on the board of the 
Federal Judicial Center, because this board or this body would be 
supervising trustees wlio litigate in the Federal courts and, therefore, 
it would be inappropriate for bankruptcy judges or district judges or 
circuit judges or Supreme Court Justices to serve on that body. 

We think it should be some sort of separate board. The members of 
the board of directors would not necessarily have to be full-time ap- 
pointees. They could serve on a pro bono basis or an interim basis of 
some sort and be compensated only for their expenses. 

The board would employ a director and an assistant director who 
would, in turn, appoint supervising trustees in each Federal judicial 
district and supervise the supervising trustees who would, in turn, 
8uper\'ise the members of the panel of pi-ivate trustees. We're propos- 
ing an alternative 

Another alternative we propose is very similar, except that the 
trustee would be a body corpoi-ate and would automatically take title 
if you will, to assets of bankrupt estates, and then, instead of hav- 
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ing a panel of trustees in each district, we have a panel of attorneys 
in each district who would be appointed on a rotating basis to represent 
the official trustee in the bankruptcy cases. 

So the official trustee would not necessarily be present in person in 
bankruptcy courtrooms, but would be present in spirit and by counsel. 
Such a system might be less expensive because it's easier to feed a 
spirit than it is a person. It could reduce the cost of the system 
somewhat. 

We're recommending those as alternatives, but we want to make 
clear that we do not object to the trustee system as it is in the bill at 
the present time. 

Mr. EDWARDS. Thank you, Judge. Judge Kline? 

TESTIMONY OF HON. DAVID KLINE, PRESIDENT, NATIONAL 
CONTEEENCE OF BANKETJPTCY JUDGES 

Judge KuNE. May I make just a few comments directed to some 
remarks made by the ad hoc committee? 

The record fairly indicates that the principal interest of the ad hoc 
committee in bankruptcy legislation arose at the time they discovered 
in a practical way that there was meaningful bankruptcy legislation 
pendmg creating article III judges. I don't say this overly critically, 
but I believe that the fact that the ad hoc committee in the short 
period of time it's been involved here has noticeably modified its 
original position is a real indication that initially there had not been 
an understanding of or a coming to grips with the basic problems. 

While I might be wrong on this, I respectfully suggest that it is 
entirely possible that at the time the resolution of the judicial con- 
ference was passed in March opposing H.R. 6, that probably many, if 
not all, of the judges had not even read the bill. 

If I'm wrong on that, I would be delighted to be corrected. But I 
truly suspect such is true. This goes to the point of whether or not 
there is basically a disposition, a predisposition, to keep, to retain 
a condition which is apart and distinct from what really makes sense, 
or to urge full support has been given the referees. 

Certamly, generally, we have no problem with our individual dis- 
trict judges. We wouldn't be here if it weren't for their support. And 
our appointments have been a very wonderful opportunity, which I 
acknowledge. 

But the suggestion that the bankruptcy court does not operate 
in a stepchild way, or to attempt to indicate that "a fine referee 
system'' exists, is totally unrealistic. 

For example, how could any court appropriately operate without 
a regularly assigned court reporter? How any judge in this country 
could seriously urge that anything that approached a court system 
could exist without a court reporter attached, and that all reasonable 
efforts had been made to upgrade the system—why, it's unbelievable. 

As to the law clerk situation: It might be that in some districts 
you haven't needed individual law clerks for eacli bankruptcy judge. 
In my district, for example, I think with the two judges of us working 
closely there together, very candidly now without expanded juris- 
diction, probably one law clerk would have been adequate. But there 
were no law clerks provided for bankruptcy courts period. 
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The suggestion that some real eflfort had been made to furnish 
libraries and books: Look at Judge Weinfeld's figure given here of 
some 48,000 volumes shown to be checked out to the oankruptcv courts. 
That's about 270 books per bankruptcy judge. That would not be 
enough for one Fed. Supp. set. It doesn't give you Fed. Second, it 
doesn't give you U.S. Code, it doesn't give you the U.S. Reports, 
UCC reports or the state reports, for which there's a need. 

That, to me, is just illustrative of the problems with which we're 
dealing. No genuine, consistent interest to upgrade has existed. 

On the question of consolidated clerks' offices: There's no reason on 
principle why a consolidated clerk's office couldn't probably work if 
there were a spirit to make it work, to make it work lairly and reason- 
ably. But we do suggest that there is evidence of record that, for the 
most part, no consolidation which has taken place—and we believe 
there nas been an increased interest in consolidating offices since the 
passing of the resolution against H.R. 6—has been done for the benefit 
of or with the good in mind of the bankruptcy court. 

We can cite individual instances where bankruptcy court control 
has been lost, and where there is absolute confusion between the two 
operations. The present function and responsibility of the bankruptcy 
clerk is so distinct and separate from the general operation of the U.S. 
district court clerks, that in most districts, very sensibly, there has been 
an agreement and accord between all interested parties not to mix the 
two. 

And even where—for example, in Houston, where consolidated 
offices have worked pretty well, I understand—it's been kept separated 
physically. There's a geographic separation and there's an appreciation 
for what's being done in each office. 

Now all we're saying is this: The suggestion, the repeated implica- 
tion, that bankruptcy is not operating in the shadow of the district 
court in a very real way, and intended to be kept there, just ignores the 
facts. 

Really, I don't want to be personal on this, but I did hear Judge 
Brown testify two weeks ago before the Senate sulKommittee, and he 
has somewhat modified on his views on law clerks. Then he was asked, 
"What do you think about bankruptcy judges' need for law clerks?" 
He replied, in substance, "Why should they have them? That's why 
we appointed them." 

I'm not critical of the Judge. That is the position he holds. I say 
basically he holds it because he was a referee clerk clear back in '58 to 
'62. Respectfully, I suggest that the only person right now in principle 
that is more difficult to deal with than a person who knows nothing 
about bankruptcy, and realizes it, specifically the way the bankruptcy 
practice has developed, particularly since 1970, is, with all due respect, 
a person who actually feels that he knows all about it. when he doesn't, 
because there's no real way to get at him, to modify him. 

The suggestion of the willingness to call referees bankruptcy judges 
goes to the point made by the chairman of the bankruptcy committee 
of the suggested high i-egard held for appointees in his district. I 
personally can say that I know Judges Hcrzog and Babbitt very well. 
I've sen'ed on numerous seminars with them. To me Judge Asa Herzog 
is "Mr. Bankruptcy" in the United States. And I don't intimate this is 
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in New York's Southern District but I did get it on what I consider to 
be reliable information that at the time the bankruptcy rules in '73 
were passed, there was a very serious question for some period of time 
whether or not the bankruptcy judges were going to be permitted to 
use the title "bankruptcy judge". After some jockeying around, such 
was permitted. Here a man, Judge Herzog, who has been a judge in 
fact longer than we can all imagine, was then finally and apparently 
reluctantly granted the permission to be called such. 

We are talking about a very real, a very practical thing of acceptable 
court status and the matter of coming to grips with it. 

Mr. EDWARDS. Mr. Moller ? 
Mr. MoLUER. I don't plan any opening statement. I'm here simply 

to answer the questions that the committee wishes to put to me. 
Mr. EDWARDS. Thank you, Mr. Moller. 
Mr. Ingraham, would you introduce your colleagues and proceed? 
[The prepared statement of John W. Ingraham follows:] 

STATEMENT OP .TOHN W. INOBAHAM ON BEHALF OF THE ROBEBT MORRIS ASSOCIATES, 

THE NATIONAL ASSOCIATION OF BANK IIOAN AND CREDIT OFFICERS 

Mr. Chairman and members of the Committee. I am John W. Ingraham, Vice 
President of Citibanii, N.A. and a member of The Robert Morris Associates Task 
Force on Bankruptcy. 1 am accompanied by George Wade, Esq. of the law 
firm of Shearman & Sterling of New York, who represents Citibank, N.A. and 
by John J. Jerome, Esq. and Herbert P. Minkel, Jr., E!sq. of the law firm of Mil- 
bank, Tweed, Hadley & McCloy of New York, who represent The Chase Manhat- 
tan Bank, N.A. Messrs. Wade and Minkel have acted as counsel to The Robert 
Morris Associate Task Force. 

We appreciate the opportunity to appear before your Subcommittee to offer our 
comments with respect to Title II of H.R. 8200 governing the structure of the 
Bankruptcy Court under the proposed revision of the bankruptcy act. 

INTRODUCTION 

The Robert Morris Associates Is a national association of over 6,000 bank loan 
and credit oflScers who represent about 1,650 banks holding 78 percent of all U.S. 
commercial banking resources The Association, founded in 1914, was named after 
the American patriot who was a signer to the Declaration of Independence 
and was largely responsible for financing our Revolutionary War. Subsequently 
Robert Morris helped establish a banking system for the new nation. 

The Association is essentially educational in its activities and is concerned 
with sound commercial bank lending practices. Given the fact that banks today 
lend over $190 billion of funds to commercial and industrial firms on both a 
secured and an unsecured basis, the Association is interested in the legislation 
which has been introduced in the House and the Senate which could substantially 
affect lending practices In this country. 

posmoN WITH RESPECT TO COURT STRUCTURE 

Members of the Robert Morris Associates Task Force have previously testi- 
fied before this Committee concerning H.R. 31 and H.R. 32 and have testified 
on November 29, 1977 with the American Bankers Association before the Sub- 
committee on Improvements in Judicial Machinery of the Senate Committee on 
the Judiciary. While the greater part of our prior testimony was devoted to cer- 
tain of the technical aspects of the pending legislation, we have throughout the 
legislative process supported what we consider to be the paramount goals of the 
Bankruptcy Reform Act. namely upgrading the status of the Bankruptcy Court 
and streamlining the jurisdiction of that C^urt. 

I must confess that Initially I wondered whether it was appropriate for a 
banker to address Issues of court structure, particularly In light of the strong 



194 

views articulated on tlils subject by the Judicial Conference of the United States, 
various members of the Federal Judiciary, the American Bar Association, and 
the American College of Trial Lawyers. Upon reflection, however, I recall that 
there is a precedent for a banker, and, in fact, a banker from the State of New 
York, to involve himself in a debate concerning the structure of Federal courts. 
Some years ago a New York banker wrote, "The complete independence of the 
courts of justice is peculiarly essential in a limited Constitution ... If, then, the 
courts of justice are to be considered as the bulwarks of a limited Constitution 
against legislative encroachments, this consideration will afford a strong argu- 
ment for the permanent tenure of judicial offices, since nothing will contribute 
so much as this to that independent spirit in the judges which must be essen- 
tial to the faithful performance of so arduous a duty." The author of those 
words signed his name as Publius and while much has changed in the 200 years 
since Alexander Hamilton, founder of the Bank of New York and architect of 
the National Banking System, wrote those words, the issue of the appropriate 
position of judicial officers, their status, and metliod of appointment. Is the very 
issue which dominates these hearings. It is an issue which is of grave concern to 
commercial lending institutions throughout the country since they are as much 
parties in interest in proceedings filed under the Bankruptcy Act as the debtors 
who seek relief thereunder. 

We are appearing today at the invitation of the Subcommittee because we are 
alarmed by the controversy which has been generated by Title II of H.R. 8200 
and the proposed creation of the Office of the U.S. Trustee In the Justice 
Department. 

We, as bankers, are not experts in judicial administration but we are daily 
participants in bankruptcy proceedings with a unique. If perhaps subjective, 
view of the system as it presently exists. While we respect the rights of others 
to differ, we do not believe that court reform can be addressed simply in terms 
of salary, law clerks, libraries, and tenure. The issue of status is inextricably 
bound together with the issues of separation of administrative from judicial 
functions and expansion of the jurisdiction of the Bankruptcy Court. 

On this point, we agree with Harold Marsh, the former Chairman of the 
Commission on the Bankruptcy Laws of the United States, that the Bankruptcy 
Court should be restructured as a separate and independent court and the 
jurisdiction of the Bankruptcy Court should be enlarged to include litigation 
between the bankruptcy trustee or debtor in possession and third parties. But 
we are opposed to expanding the jurisdiction of the court if the present com- 
bination of judicial and administrative functions in a single bankruptcy judge 
Is not eliminated. Throughout the past 4 years of discussions concerning bank- 
ruptcy reform, we have supported the creation of a system which would facil- 
itate the reorganization of debtors within reasonable periods of time. We have 
repeatedly articulated our feelings that the existing structure for reorganiza- 
tions, particularly Chapter X, overwhelms most corporate debtors, with the 
result that corjjoratious which could be reorganized die under the surgeon's 
hand during the pendency of such proceedings. We are also aware of the prob- 
lems posed by the existing limitations on the jurisdiction of the Bankruptcy 
Court and are concerned about the delay created in many reorganization cases 
while issues of jurisdiction are litigated at length well before the court has had 
an opportunity to hear the merits of the controversies before it. 

In many areas, H.R. 8200 is quite vague and gives the bankruptcy judge con- 
siderable di.scretlon in applying specific provisions. Our support of this legisla- 
tion in the face of these uncertainties has been largely predicated on our expecta- 
tion that Congress would create a bankruptcy court with the stature of the 
district, and which would function as an impartial tribunal free of the 
ex parfe contacts which arise out of the existing administrative role of the 
bankruptcy judge. We In the lending community fear that the proposed revision 
of the bankruptcy laws is on the verge of becoming a revision of substantive 
bankruptcy law which revision will not be well received unless accompanied 
by the promised reform of the bankruptcy court system. 

On the basis of prior testimony before this Subcommittee, it should be clear 
that the existing Bankruptcy Act creates an environment in which creditors 
with claims adverse to the estate often seriously doubt the fairness and Impar- 
Itality of the bankruptcy court, as presently constructed. We have taken the 
liberty of attaching to onr statement a letter from Bankrupcy Judge Robert L. 
Ordln to Senator DeConcini which describes the problem with admirable candor. 
As Judge Ordln states: 
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"The Bankruptcy Court Is a departure from the traditional Anglo-American 
concept of a trial court; an impartial arbiter who receives evidence in accord- 
ance with procedural and evidentiary rules of ancient vintage; and who receives 
no evidence or communication except on the record and in the presence of both 
counsel. The administrator-Judge does not and cannot fulfill this image." 

Quite frankly we were dismayed by the support received by the Danielson- 
Railsback amendment in the House and we were even more dismayed by the 
nature of the criticism which has been directed to the proposed creation of an 
Article III bankruptcy court We understand that the oi>po8ltlon to the Article 
III court is based, in part, upon the belief that such a court: (1) would reduce 
the status of Federal judges by increasing the number of persons entitled to be 
addressed as Federal judge; (2) would be contrary to the trend of judicial ad- 
ministration which favors generalized, as opposed to specialized, courts; (3) 
would reduce the prestige of the Federal district court by removing from that 
court jurisdiction over bankruptcy cases while creating a more prestigious 
court by virtue of vesting in the bankruptcy court both bankniptcy and general 
federal jurisdiction; and (4) would give Article III status to existing bank- 
ruptcy judges who do not meet the standards of the federal bench 

It is hard for members of the banking community with hundreds of millions 
of dollars Invested in debtors who have invoked the jurisdiction of the Bank- 
ruptcy Court, to sympathize with the positions taken by opponents of Article 
III status. We believe that improvement of the status of the Bankruptcy Court 
would not reduce the stature of the District Court but rather would increase 
public esteem for the Federal judiciary generally. 

As a banker who has been involved with substantial cases under the existing 
Bankruptcy Act, I am not in a position to comment with respect to trends of 
judicial administration. However, even a banker can recognize that today the 
Bankruptcy Court constitutes a separate court system. Bankruptcy judges exer- 
cise jurisdiction over all straight bankruptcy cases and all Chapter XI, Chapter 
XII and Chapter XIII cases. In some districts Chapter X cases are automatically 
referred to bankruptcy judges and in those districts where district court judges 
retain jurisdiction, many matters are referred to bankruptcy judges for deter^ 
mination. Bankruptcy judges may issue injunctions and final judgments and a 
bankruptcy judge's findings of fact are binding upon the parties unless "clearly 
erroneous." 

Whether or not bankruptcy judges are technically classified as judicial oflBcers 
of the United States, they are perceived as such by litigants who appear before 
them. To the extent that they are capable and fair, rule judiciously and write in 
a lucid and scholarly fashion, bankruptcy judges reflect credit on the Federal 
judiciary. In those cases where a litigant does not get a fair hearing, it is not 
merely the prestige of the bankruptcy court which suffers, but that of the entire 
Judiciary. 

As to the objection that H.R. 8200 would tenure judges who don't meet the 
standards of district court judges, we understand that the bill does not tenure 
presently-serving bankruptcy judges. We would hope that highly qualified bank- 
ruptcy judges would be nominated by the President to serve on the proposed 
Bankruptcy Court, but we expect that all persons nominated as bankruptcy 
Judges will meet the high standards against which nominees for the Federal 
bench have traditionally been judged. 

A review of the issues presented to bankruptcy judges in the course of cases 
In which we have been involved strongly suggests that the Bankruptcy Court Is 
today a forum for the adjudication of matters the complexity and impact of 
which is at least equal to those heard by any other court. One needs to look no 
farther than the Issues which are currently being litigated in Chapter XII 
cases to recognize the Bankruptcy Court is constantly called upon to define the 
very relationship between the power of Congress to legislate and the rights of 
individuals to adequate protection in respect of their property 

In our opinion, the evolution of bankruptcy courts since Congress enacted the 
Act of 18»8 has produced a separate highly specialized court with jurisdic- 
tion over controversies touching on all a.spects of federal and state law. We be- 
lieve that the time has arrived to recognize the special status and responsibil- 
ities of the Bankruptcy Court and to provide the judges of that court with the 
tenure and prerequisites associated with an Article III court. 

1 have been informed by counsel that there are precedents for Congress estab- 
lishing non-tenured Article I courts in special circumstances such as in the terri- 
tories of the United States and in the District of Columbia. In order to better 



196 

understand the issues I have read the letters of various legal scholars addressed 
to Chairman Rodino concerning the court structure proposed in H.R. 31 and 
H.R. 32. Alhough my understanding of these Issues is only that of a layman it 
appears to me that there is sul>8tantial agreement that the question presented 
concerning the coostitutionality of an Article I bankruptcy court is an extremely 
difScult one and the legal precedents in this area are "horribly murky". Beyond 
that point of consensus, there appears to be little agreement on the issues under 
discussion. As a banker I have followed this debate over court structure for 
several years and as a banker, I am persuaded that prior hearings held before 
this subcommittee amply demonstrate the need for full constitutional status 
for the Bankruptcy Court if it is to exercise pervasive jurisdiction. I am also 
persuaded that the creation of an Article I bankniptcy court will lead to extended 
litigation concerning the constitutionality of that court. Until these issues are 
resolved by the courts, such litigation will unquestionably paralyze the rehabilita- 
tion process. We hope the Judiciary Committee will impress on other members 
of the House the constitutional problems posed by establishing in the United 
States for the first time in our history a permanent non-tenured Federal court 
of general jurisdiction and will push for ultimate approval of reform legis- 
lation which includes a tenured court removed from administrative responsibility. 

On behalf of The Robert Morris Associates, I would like to thank the Com- 
mittee for aftording us the opportunity to put before you our thoughts concern- 
ing the pending bankruptcy legislation. 

Los ANGELES, CALIF., Augugt SO, 1977. 
Re H.R. 8200. 
Hon. DENNIS DECONCINI, 
Chairman, Subcommittee on Improvements in Judicial Machinery, 
U.S. Senate, Washington, D.C. 

DEAB MR. CHAIBHAN : I urge the Subcommittee to reject H.R. 8200 in its present 
form. 

In taking this position, I am not unmindful of the years of intensive effort 
and study which have been expended in the preparation of the proiwsed legisla- 
tion. Dissatisfaction with specific provisions in the Bill would not justify rejec- 
tion of the Bill in its entirety. However, my objection is addressed to a funda- 
mental premise upon which the new statute is based: the grant of pervasive 
jurisdiction to an administrator-judge who retains the inherent conflicts of the 
"Referee in Bankruptcy". 

An understanding of the unique characteristics of the bankruptcy court, as 
we know it, is e.ssential to a proper evaluation of the structure of the court con- 
templated by H.R. 8200. This unique quality is derived from the fact that (i) 
the bankruptcy referee performs the dual function of administrator and judge; 
and (ii) the bankruptcy court is a court of limited jurisdiction. An examination of 
these facets of the court may prove useful. 

1. TBE DTTAL FUNCTION or THE REFEBEE 

a. The administrative functions 
The administrative duties of the referee cover a wide range of activities. The 

following, while not an exhaustive list, will give some idea of these administra- 
tive functions: 

(i) Examination of the Bankruptcy Schedules and Statement of Affairs. 
(li) Presiding over the first meeting of creditors. The banknipt is under a 

statutory duty to submit to examination by the trustee or creditors. That exami- 
nation relates to the conduct of the business, the cause of bankruptcy, dealings 
with creditors and others, the nature, amount and whereabouts of property and 
all matters which may affect the administration of the estate. 

(ill) Appointment of the trustee. 
(iv) Hearing objections to claims. 
(v) Determining exemptions and hearing disputes with respect thereto. 
(vi) Hearing objections to discharge. 
(vli) Determining which creditors' claims are nondischargeable. 
(viii) Conducting sales of assets of the bankrupt. 
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(Ix) The appointment of receivers, accountants, auctioneers, appraisers, 
and attorneys for trustees and receivers. These appointments are made on written 
applications which must set forth facts justifying the appointment. 

(X) Examination and approval of accounts and reports filed by these court 
appointees. 

(xl) Fixing fees to be paid to receivers, trustees, accountants, auctioneers, and 
appraisers. 

(xll) Determining whether assets should be abandoned as burdensome and 
of Inconsequential value. 

The referee's relationship to the Chapter proceeding is, perhaps, more initlmate. 
At the outset, certain crucial determinations must be made, viz. (i) should the 
debtor's business be operated or should it be shut down; (11) should a receiver 
be appointed to take possession of and operate the business (this involves dis- 
placement of management to some extent) ; and (ill) should the debtor be re- 
quired to post an indemnity bond against erosion of creditors" equity during the 
Chapter proceedings. Such determinations cannot be made without a hearing, 
without making inquiry Into the nature of the business, its tinanancial affairs 
and condition, the experience, honesty, technical capabilities and general char- 
acteristics of management and the causes which led It into the bankruptcy court. 
This Inquiry frequently Involves a review of operating statements and financial 
data and the receipt of considerable input concerning the history of the debtor 
and Its relationships with the business community. 

Most Chapter proceedings will also Involve: 
(I) The review of periodic reports concerning the operating condition and 

financial status of the debtor; 
(II) Formation of a creditors' committee and the appointment of counsel for 

the committee; 
(Hi) The relationship between secured creditors and the debtor. While secured 

crcKlitors are not affected by the Plan of Arrangement as such, It Is an unusual 
Chapter proceeding In which a secured creditor does not seek leave of court to 
permit foreclosure of a lien described in its security Instrument. 

(Iv) A proposed Plan of Arrangement Is filed in every successful Chapter 
proceeding. A hearing must be held to determine whether the Plan should be 
confirmed. If anyone objects to the Plan, an extended hearing may result. 
b. The trial Judge functions 

Litigation In the bankruptcy court is generally cla.sslfie<l either as "adversary 
proceedings" or "contested matters". Adversary proceedings Involve the more 
Important kinds of litigation In the bankruptcy court. Including actions to: 

(I) Recover money or property. 
(II) Determine validity, priority or extent of a lien or interest In property. 
(III) Sell property free and clear of Hens. 
(Iv) Object to or revoke discharges and determine dischargeabillty of debts. 
(V) Obtain injunctions or relief from the automatic stay. 
A streamlined version of the Federal Rules of Civil Procedure governs the 

conduct of this litigatloin. The term "contested matter" describes all other litiga- 
tion In the bankruptcy court. While the same procedural rules can be made to 
apply to contested matters, they are frequently handled on a more Informal basis. 

The Interplay between the administrative and judicial functions of the referee 
Is a routine, ongoing characteristic of the job. The administrative functions can- 
not be performed without receipt and examination of a continuous flow of data 
concerning all phases of the affairs and assets of the bankrupt or debtor; the 
trial of adversary proceedings and contested matters Is likewise part of the 
routine. 

2.  THE BANKBUPTOT COtTBT IS A COURT OF UMITXD JUBISDICTION 

It Is an axiom of bankruptcy philosophy that one cannot be compelled to litigate 
a claim in the bankruptcy court unless (1) the dispute relates to an asset In 
possession of the bankruptcy court, or (11) the adverse party consent to jurisdic- 
tion. However, the failure to make timely objection to the jurisdiction of the 
bankruptcy court constitutes "consent" under existing statutes, rules and case 
law. The careless, the unlearned, the unwary frequently find themselves "trapped" 
in the bankruptcy court as a result of conduct never fully understood nor In- 



198 

tended to have that result. Generally, however, the objection to jurisdiction is 
the tliresbliold issue; tlie first line of defense. It would be difficult to exaggerate 
the colossal dissipation of time and energy devoted to the search for an answer 
to the endless question "Does the bankruptcy court have jurisdiction over this 
controversy V" The monumental effort to avoid the jurisdiction of the bankruptcy 
court must be regarded as the norm, the usual, the expected in bankruptcy 
litigation. It is appropriate to ask why this is so. 

One need not look far for the answer. The office of "Referee in Bankruptcy" 
defines a continuous state of tension between its administrative functions and 
its judicial functions. The conflict is inherent and inescapable. 

For example, a Chapter XII proceeding was pending before me in which the 
assets of the Los Angeles-based debtor included several apartment buildings in 
Texas. A trustee had been appointed. There was a negative cash flow and the 
trustee desired to employ a local manager for the apartment units in Texas. He 
had made arrangements with a realty management company which was willing 
to undertake management with a one-year, renewable contract It was proposed 
that the management company would collect the rents, deduct their fees and remit 
the balance of the Income to the trustee. The trustee sought permission to enter 
Into such an agreement. An examination of the proposed contract disclosed 
(i) the trustee would have to institute suit in Texas if a dispute arose over the 
deductions made by the management company; and (ii) if the Chapter pro- 
ceeding aborted during the term of the management contract the estate might 
be subject to an administrative claim for breach of contract. I suggested to the 
trustee that the proposed contract be amended to provide that the bankruptcy 
court in Los Angeles would have jurisdiction over any dispute between the trustee 
and the management company and, further, that the management company 
waive any claims for damages in the event of adjudication during the term of the 
contract. As amended, the contract was approved. I had fulfilled my function as 
chief administrator. Query : To what extent did I compromise my judicial capacity 
to hear any dispute which thereafter arose between the trustee and the manage- 
ment company? Obviously, I would have disqualified myself. Does disqualification 
effectively deal with the conflict inherent in my position ? 

In a pending Chapter XI a creditor had filed an application for the appoint- 
ment of a receiver. It was resisted by the debtor. A hearing was held, at wbidh 
the debtor testified as to the expertise and qualifications of management and 
suggested that the appointment of a receiver would serve no useful purpose. On 
cross-examination, it developed that the witness was on probation, having plead 
guilty to a felony complaint for issuing checks on behalf of the debtor without 
sufficient funds. In addition, management was accused of illegally withdrawing 
inventory and seizing customer lists of the debtor and using the lists and inven- 
tory to create a competitive enterprise. At the conclusion of the hearing, I was 
satisfied that the accusations of mismanagement were fully sustained. Query : In 
future adversary proceedings in which the debtor's position depended upon 
testimony of management as to the operative facts, could the debtor receive a fair 
trial before me? 

Another problem area suggests Itself. When a hotel flies a Chapter proceed- 
ing and a receiver is appointed, he must have that capacity to Install in the 
premises reliable personnel having the requisite operating experience and knowl- 
edge to supervise the operation of the debtor; people who can run the bar, 
operate the restaurant and handle the logistics of the front desk. Similarly, 
when the proceeding Involves a manufacturer with a large, ongoing operation, 
the court must have immediate access to persons with the technical knowledge 
necessary to comprehend the dynamics of the business and deal with its operat- 
ing problems. We do not have a highly organized creditor body in our com- 
munity (such as, I am advised, is the case in New York City). 

Fortunately, a corps of experienced receivers and trustees has developed in 
this community. These professionals maintain, and have available on short notice, 
personnel with the various kinds of technical, business and accounting skills 
necessary to meet the needs of the bankruptcy system. Referees rely heavily 
on these professionals because experience has taught us that they can be depended 
upon to preserve the ongoing value of the business and to operate In accordance 
with the mandates of the Bankruptcy Act. They are geared to furnishing immedi- 
ate and constant accounting data and up-to-date reports of business operations. 
Above all, their loyalty is to the court. While this makes good sense from an 
administrative point of view, it has the gravest Implications in the Judicial 
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context When a contest arises between the debtor (operated by a court-appointed 
receiver) and a stranger to the estate, should that case be tried before the judge 
who appointed that receiver and who has learned to trust and rely on that 
receiver and his staff over a i)eriod of years? 

Small wonder that the nonbankruptcy lawyer has developed a deep and abid- 
ing distrust for the bankruptcy court and a disinclination to litigate claims 
before the referee. The objection to summary jurisdiction is the first rule of 
survival. It Is an outgrowth of the lawyer's Instinct to shun an arena in which 
the judge may already be aware of the facts and circumstances surrounding 
the transaction and dispute. 

The bankruptcy court Is a departure from the traditional Anglo-American 
concept of a trial court; an impartial arbiter who receives evidence in accord- 
ance with the procedural and evidentiary rules of ancient vintage; and who 
receives no evidence or communication except on the record and in the presence 
of both counsel. The administrator-judge does not and cannot fulfill this image. 

I agree with those who believe that the bankruptcy system would be improved 
by the creation of an Independent court with pervasive jurisdiction. However, 
a precondition to the creation of such a court must be the redefinition of the 
functions of the referee and the elimination of Its dual capacities as administrator 
and judge. 

Historical analysis of the evolution of the present bankruptcy system may 
explain its defects and shortcomings. By and large, it Is a good system and works 
reasonably well. We have learned to live and deal with its shortcomings, not the 
least of which is the waste associated with disputes over jurisdiction. We have 
even learned to accept and endure the distrust and suspicion manifest In the 
attitudes of the bar towards the bankruptcy court. It is, after all, a court of 
limited jurisdiction, not part of the mainstream of our legal system and the 
experience of our citizens. Such complacency may well be dispelled by the 
"pervasive jurisdiction" of H.R 8200. Litigants and counsel long accustomed to 
the traditions and practices of the "outside world" will now be compelled to 
litigate all controversies with the bankruptcy estate before the administrator- 
judge. This cannot but undermine that faith and confidence in our legal system 
which has been the hallmark of the American experience. 

I urge the Subcommittee to reject H.R. 8200 unless It Is amended to provide 
a technique whereby the administrative aspects of bankruptcy administration 
are separated from the function of the bankruptcy judge. 

Respectfully yours, 
ROBERT L. OBDIH. 

TESTIMONY OF JOHN W. INGRAHAM, VICE PRESIDENT, CITIBANK, 
NEW YORK, N.Y., ACCOMPANIED BY HERBERT MINKEL, EStt., NEW 
YORK, N.Y., AND GEORGE WADE, ESQ., NEW YORK, N.Y. 

Mr. INORAHAM. Mr. Chairman, members of the committee, I am 
John Ingraham, vice president of Citibank and a member of the 
Robert Morris Associates Task Force on Bankruptcy. I'm accom- 
panied by George Wade, on my left, of the law firm of Sherman & 
Sterling in New York; and Herbert Minkel of the law firm of Mil- 
bank, Tweed, Hadley & McCloy of New York, who represents the 
Chase Manhattan Bank on my right. 

Mr. DRINAN. Mr. Chairman, might I welcome Mr. Herbert Minkel 
here, a very distinguished son of Ma.ssachusetts, a part of our brain 
drain and the son of a very distinguished physician in Boston. 

Mr. INORAUAM. AS a footnote, Mr. Congressman, I am from Ded- 
ham,Mass. [Laughter.] 

We appreciate the opportunity to appear before your subcommittee 
to offer our comments with respect to title II of H.R. 8200 governing 
the structure of the bankruptcy court imder the proposed revision oi 
the Bankruptcy Act. 
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Mr. Chairman, we strongly support that part of H.R. 8200 which 
would grant article III status to the bankruptcy judges. 

I must confess that initially I wondered whether it was appropriate 
for a banker to address issues of court structure, particularly in light 
of the strong views on the subject by the Judicial Conference of the 
United States, various members of the Federal judiciary, the American 
Bar Association, and the American College of Trial Lawyers. 

Upon reflection, however, I recall that there is a precedent for a 
banker and, in fact, a banker from the State of New York, to involve 
himself in the debate concerning the structure of Federal courts. 

Some years ago a New York banker wrote: 
Complete independence of the courts of justice is peculiarly essential in a 

limited constitution. If, then, the courts of justice are to be considered the bul- 
warks of the limited constitution against legislative encroachments, this con- 
sideration will afford a strong argument for the permanent tenure of judicial 
oflSces, since nothing will contribute so much as this to that Independent spirit 
in the judges which must be essential to the faithful performance of so arduous 
a duty. 

The author of those words signed his name as "Publius," and while 
much has changed in the 200 years since Alexander Hamilton, founder 
of the Bank of New York and architect of the national banking sys- 
tem, wrote those words, the issue of the appropriate position of judi- 
cial officers, their status and method of appointment is very much 
the issue which dominates these hearings. It is an issue which is of 
grave concern to the commercial lending institutions throughout the 
country, since they are as much parties in interest in proceedings filed 
imder the Bankruptcy Act as are the debators who seek relief there- 
under. 

We are here today appearing before the subcommittee because we 
are alarmed at the controversy which has been generated by article 
II of H.R. 8200 and by the proposed creation of the Office of U.S. 
Trustee in the Justice Department. But we are daily participants 
in bankruptcy proceedings, if perhaps subjective viewers of the system 
as it presently exists. 

While we respect the rights of others to differ, we do not believe 
that court reform can be addressed simply in terms of salary, law 
clerks, libraries, and tenure. The issue of status is inextricably bound 
together witli the issues of separation of administration from judi- 
cial functions and expansion of the jurisdiction of the bankruptcy 
court. 

On this point, we agree with Harold Marsh, the former chairman 
of the Commission on the Bankruptcy Laws of the United States, that 
the bankruptcy court should be restructured as a separate and in- 
dependent court and the jurisdiction of the bankruptcy court should 
be enlarged to include litigation between the bankruptcy trustee or 
debtor in possession and third parties. 

But we are opposed to extending the jurisdiction of the court if 
the present combination of administrative and jurisdictional func- 
tions in a single bankruptcy judge is not limited. 

Throughout the past 4 years of discussion concerning bankruptcy 
reform, we liave supported the creation of a system which would facil- 
itate the reorganization of debtors within reasonable periods of time. 
We have repeatedly articulated our feelings; particularly, chapter 10 
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overwhelms most corporate debtors. Most corporations that; could be 
reorganized will die under the surgeon's hand during the pendancj- of 
such proceedings. 

We are also awai-e of the problems posed on the existing limitations 
on the jurisdiction of the bankruptcy court and are concerned about 
the delay created in many reorganization cases while issues of juris- 
diction are litigated at length, well before the court has had an op- 
portunity to hear the merits of the controversies before it. 

In many areas, H.R. 8200 is quite big and gives the bankruptcy 
judge considerable discretion in applying specific provisions. Our 
support of this legislation in the face of these uncertainties has been 
largely predicated on our expectation that Congress would create a 
bankruptcy cotirt with the stature of the district court, which would 
function as an impartial tribunal, free of the ex parte contacts which 
arise out of the existing administrative role of the bankruptcy judge. 

We in the lending community fear that the proposed revision of 
the bankrujjtcy laws is on the verge of becoming a revision of substan- 
tive bankruptcy law, which revision will not be well received unless 
accompanied by the promised reform of the bankruptcy cflurt system. 

On the basis of prior testimony before this subcommittee, it should 
be clear that the existing Bankruptcy Act creates an environment in 
which creditoi-s with claims adverse to the estate often seriously doubt 
the fairness and impartiality of the bankruptcy court as presently 
constnicted. 

Quite frankly, we were dismayed by the support received by the 
Danielson/Railsback amendment in the House and were even more 
dismayed by the nature of the criticism which ha.s been directed to 
the proposed creation of an article III bankruptcy court. 

We understand that the opposition to the article Til court is based, 
in part, upon the belief that such a court, first, would reduce the 
status of Federal judges by increasing the number of persons entitled 
to be addressed as Federal judge: second, it would be contrary to the 
trend of judicial administration, which favors generalized as op- 
posed to specialized courts: third, would reduce the prestige of the 
Federal district court by removing from that court jurisdiction over 
bankruptcy cases by creating a more prestigious court by virtue of 
vesting in the bankruptcy court both bankruptcy and general Fed- 
eral jurisdiction: and fourth, would give article Til status to existing 
bankruptcy judges who do not meet the standards of the Federal 
bench. 

It is hard for members of the banking communitv, with hundreds 
of millions of dollars invested in debtors, who have invoked the iuris- 
diction of the bankruptcy court, to sympathize witli the positions 
taken by opponents of article III status. 

We believe that improvement in the status of the bankruptcy court 
would not reduce the stature of the district court, but rather, would 
increase public esteem for the Federal judiciary, generally. 

As a banker who has been involved with substantial cases under 
the existing bankruptcy act. I am not in a position to comment with 
respect to trends of judicial administration. However, even a banker 
can recognize that today the bankruptcy court constitutes the separate 
court system. 

20-263—78 ^-14 
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Whether or not bankruptcy judges are technically classified as judi- 
cal officers of the United States, they are perceived as such by litigants 
who appear before them. To the extent that they are capable and fair, 
rule judiciously, and write in a scholarly fashion, bankruptcy judges 
reflect credit on the Federal judiciary. 

In those cases where a litigant does not get a fair hearing, it is not 
merely the prestige of the bankmptcy court which suffers, but that of 
the entire judiciary. 

As to the objection that H.R. 8200 would tenure judges who don't 
meet the standards of district judges, we understand that the bill does 
not tenure presently serving bankruptcy judges. 

We would hope that highly qualified bankruptcy judges would be 
nominated by tne President to servo on the proposed bankruptcy 
court. But we expect that all persons nominated as bankruptcy judges 
will meet the high standards against which nominees the Federal 
bench have traditionally been judged. 

A review of the issues presented to the bankruptcy judges in the 
course of cases in which we have been involved strongly suggests that 
the bankruptcy court is today a forum for the adjudication of matters, 
the complexity and the impact of which is at least equal to those heard 
by any other court. 

One needs to look no further than the issues which are currently 
being litigated in chapter 12 cases to recognize the bankruptcy court 
is constantly called upon to define the varied relationship between the 
powers of Congress to legislate and the rights of individuals to ade- 
quate protection in respect to their property. 

In our opinion, the evolution of bankruptcy courts, since Congress 
enacted the act of 1898, has produced a separate, highly specialized 
court with jurisdiction over controversies touching on all aspects of 
Federal and State law. 

We believe that the time has arrived to recognize the special status 
and responsibilities of the bankruptcy court and to provide the judges 
of that court with the tenure and prerequisites associated with an 
article III court. 

As a banker, I have followed the debate over court structures over 
several years. And also as a banker, I am persuaded that prior hear- 
ings held before this subcommittee amply demonstrate the need for full 
constitutional status for the bankruptcy court, if it is to exercise per- 
vasive jurisdiction. 

I'm also persuaded that the creation of an article I bankruptcy 
court will lead to extended litigation concerning the constitutionality 
of that court. 

Until these issues are resolved in the courts, such litigation will un- 
questionably paralyze the rehabilitation process. 

We hope the Judiciary Committee will impress upon other Mem- 
bei-s of the House the constitutional problems posed by establishing iji 
the United States for the firet time in our history a pennanent, non- 
tenured Federal court of general jurisdiction, and will push for ulti- 
mate approval of the reform legislation, which includes a tenured 
court removed from administrative responsibility. 

On behalf of the Eobert Morris Associates, I would like to thank 
the committee for affording us the opportunity to put before you our 
thoughts concerning the pending bankruptcy legislation. 
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Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you very much, Mr. Ingraham. That's an excel- 

lent statement. 
I wish, while questioning was going on, that you would thmk of 

how you would answer this question a little more specifically. "What 
kind of problems are you running into with the present system ? 

I know we're going to be interested in that. 
Do your colleagues have a statement ? Mr. Minkel ? 
Mr. MiKKEL. No, Congressman. We would be prepared to answer 

questions. 
Mr. EDWARDS. The gentleman from Massachusetts. 
Mr. DRIITAX. Thank you, Mr. Cliairman. I thank all of you for 

your comments. I see the process, too, going on in which we, it seems, 
now are educating the Judicial Conference and some other people. 
I'm happy to say that the American Bankers Aasociation has long since 
been educated and that they are now our allies. We welcome them, 
because if we failed to educate our Brothers Danielson and Railsback, 
I say, Mr. Chairman, let's go with the bankers. 

We haven't liad this type of support now for a long time, with all 
due respect to the bankruptcy judges and the distinguished judicial 
conference. 

I would hope, as the chairman has suggested, that, Mr. Ingraham, 
you could give us a parade of the horribles about the death at the sur- 
geon's hands here on page 6. This stirs my blood, and I'd like to hear 
more about the corporate debtors who died under the surgeon's hands 
because the bankruptcy court doesn't have jurisdiction to settle all of 
their debts. 

I welcome your display of rlietoric here and your background of 
facts. 

I wonder if you could tell us, 3klr. Ingraham and the other fine people 
in the industrial world, were they also as dismayed as you were at tlie 
passage of the Danielson/Railsback amendment ? 

Mr. INGRAHAM. Yes, sir. 
Mr. DRINAX. Perhaps you would like to name them for the record. 

We need their support. 
[Laughter.] , 
Mr. IxGRAHAM. I represent the Robert Mon-is Associates, and I 

speak only for tliat association of loan cre<lit officers. That association 
represents about 80 percent of the commercial lending in the United 
States. It represents almost 2,000 banks, large, medium, and small. It 
is not an organization of, you might say, tokenism led by a few large 
banks. It is an organization rooted in, frankly, a lot of middle-market 
banks. And these are the problems that the bankers, lending officers 
who are faced with the extension of credit eveiy day, are concerned 
with. 

My job at Citibank is as a senior credit officer. It is to look at a 
Tarietv of credits, both in the United States and abroad. And I worked 
with the lending officere of many banks throughout this country. And 
this represents a very broad view, not just that of a limited number 
of people. 

I might add further that we have a well-organized task force wliich 
has created a great deal of interest in the banking community, and I 
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have a lot of bankers from all over the countrj' that are in continuous 
contact with me that are interested in following this legislation. 

In answer to the question: Yes, there is broad interest in the bank- 
ing world as to having an article III court. 

Mr. DRINAN. That I welcome and we—at least I—didn't know that 
we had this type of support out there in the real world when the 
Danielson amendment passed. I tended to feel tliat article III courts 
were a fantasy that we created, because, logically, that seems to fol- 
low from all the positions we took. I welcome the support that you 
give us. 

We had suppoit earlier today from the Commercial Law League of 
America. I hope that that support can be concretized in ways that 
•will tell our brothers on the floor when we bring this back that a re- 
versal of the Danielson amendment would serve the purposes of 
justice. 

I welcome your report, and I want to thank Judge Conrad Cyr for 
your excellent testimony, all of which I have read, and we welcome 
you back. I know that this is taking a long time, but you have helped 
me a great deal by the arguments in your excellent comprehensive 
statement. I want to thank the others, too, for their statement. 

I hope that we can pass as soon as possible the dream that you 
people share with us. 

Thank you very much. 
Mr. EDWARDS. Mr, Butler. 
Mr. BUTLER. Thank you, Mr. Chairman. 
I am concretized for the moment. [Laughter.] 
But I'll get over that. 
I am grateful for the testimony we have received today. T had 

anticipated that these hearings would come forward with an accept- 
able alternative plan which we would have to come up with in the 
face of the expression of the memilx>rship that indicated that article 
III courts and what we had tried to do with H.R. S200 was not gen- 
erally accepted. But it seems to me that as we come up with alternate 

Elans, each one of them is far less acceptable tlian what we had to 
egin with. And to find the broad support that we have is quite 

encouraging. 
And I guess collaterally I'll have to admit that I'm firmed up in 

my view that it is a fonn of professional jealousy on the l)ench that 
we are fighting here. 

I am really pleased that you are all firm in your position. Judge Cyr 
and Referee Cyr. and that you continue to support that position. 

I really take issue with only one thing, ^Ir. Ingrahani. since we 
have gotten so provincial here in Massachusetts and so forth. 

I think the architect of the Federal Reserve System was Carter 
Glass. We feel that way in mv district, where he was a i-ejiresentative 
years ago. And I think you cleared that up with your oial statement, 
nut I want the record to be sure that that correction was made—and 
not Alexander Hamilton. 

Mr. INORAHAM. Mr. Butler, I stand corrected, and page 4 will be 
so amended to reflect the national banking system as opposed to the 
Federal Reserve System. 

Mr. BtiTLER. Thank you very much. I am deeply grateful for that. 
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And really, Mr. Chairman, I hate to bring these people in here 
and not ask them a lot of questions, but I tliink they liave been sup- 
portive of the point of view that we have taken, so I yield back to 
counsel for wliat questions they have. 

Mr. EDWAUDS. YOU yield to me. 
[Laughter.] 
ilr. BuTi.EK. Excuse me. 
ilr. EDWARDS. Well, I'd like to get back to why you feel this way; 

•what happens to you and your member banks on a day-to-day basis 
that results in your going to all of this trouble of writing this excellent 
stati'inent and coming liere? 

Judge Weinfeld says that the present system is really excellent, it's 
been working for years, and the other 3udges said the same thing. 
Vou nmst differ with that. You must have some problems that they 
don't recognize or certainly don't admit to. 

(,\*in you give me one or two ? 
Mr. ixGKAiLVM. Mr. Chairman, I wonder if I could have also the 

particii)ation of Mr. "Wade and Mr. Minkel. 
Mr. P^invAiiDs. "We're delighted, yes. ^I 
Mr. iNGiiAUAM. ^Ir. "Wade. ^ 
Mr. "WADE. There are two things, Mr. Edwards, that I think ought 

to l)e brought to the couunittee's attention right off the bat. 
The fii-st is. one can make statements about distinguished bank- 

ruptcy judges—and there are such—^and one can malie statements 
about distinguished opinions that have emanated from bankruptcy 
courts in the United States—and tliere are sucli—but the fact of the. 
matter is. on the overall, day-to-day basis they are severely hampered' 
and. therefore, we as litigants are severely hampered. 

The second areii is one of appeals, and this is why I was most 
interested in hearing Mr. Butler say that some of the alternative pro- 
posals did not seem to strike him as being terribly workable. ' 

One of the major problems we have is the seriatim appeal problejir. 
Only la.st week I was threatened—"threatened," I will expunge that 

from the record—I was told by an indenture trustee that unle,ss the 
bank went along with a certain argument, that he would appeal it 
to the district court, who would sit on it for a certain period of time, 
until he imderstood it. and then he would appeal it to the cojiit of 
appeals, who woidd sit on it until a cei-tain period of time had 
elapsed and they had understood the problem. And although the in- 
denture trustee gave a nearly zero chance for prevailing on his point 
of view, we would be there for a year and a half. 

Meanwhile, out there in the real world is a debtor witli a business 
which is operating imder couit sujjervision and at the suffrance of his 
trade creditoi-s. not to say of our usual clients, the banks. 

So that one of the things that I would like to'bring to an article ITT 
court argument is that while we don't want to race through major 
reorganizations in 2 weeks, we do need speed, and we do need efficiency. 

And finally, I think the banks on a level of the smaller case find 
that tliere is an attitude in tlie bankruptcy couit created by the con- 
fusion of the administrative and the judicial functions in which, 
especially when he leaves his own district, his own home base, that 
he does not believe that he is in a fair court. Pie may be in a fair court, 
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and it may be that no bias exists or it may be that a bias exists only 
unconsciously, but the confusion of the roles has led many members 
of the Amei-ican Bankers Association and of the Robert Morris Asso- 
ciates to complain of the type of justice that can be meted out in a 
bankniptcy court context. 

Mv. EDWARDS. DO you think that having an article III bank- 
ruptcy couit would automatically take care of that? 

Mr. WADE. NO, sir; but the combination of the U.S. trusteeship, the 
combination of the separation of the judicial and administrative func- 
tions with the article III status accorded the person one meets in the 
judicial robe in the bankruptcy court, we think, would together go a 
long way toward the acceptability of justice. 

Mr. MiNKEL. Congressman, I think one of the things that's very 
much in the minds of t!lie banking institutions is the fact that with 
the proposed consolidation of the reorganization proceedings, they are 
leaving what has been, at least for secured creditors, a relatively simple 
situation in chapter XI where in many cases they could avoid the 
proceeding entirely and work out some form of arrangement with the 
debtor outside of the court and then leave the debtor to attempt to work 
out an arrangement with the unsecured creditors. 

And they are going into a world where H.R. 8200 gives considerable 
discretion to a court in terms of providing adequate protection. As 
presently drafted, it permits for a certain period of time the use of 
collateral, accounts receivable, and inventoiy which in many of these 
cases represents scores of millions of dollars. 

In this particular environment the banks are, needless to say. quite 
Tincomfortable. One reason that they have been supportive of H.R. 
8200 with the hope of perhaps working out certain details in the bill, 
and of a consolidated reorganization proceeding is that in large cases 
they have to eitlier live with the completely unsatisfactory situations 
in chapter X or tlie completely unsatisfactory situations of negotiating 
with tlie SEC in chapter Xt cases involving public companies as to 
wliat will be necessai-y before the Securities and Exchange Commis- 
sion will withdraw a transfer motion or what will be required in terms 
of treatment of holders of securities which are subordinated to banks 
in order that an SEC transfer motion will not be filed. 

In that kind of an environment, many of the banks realize that a 
consolidated reorganization proceeding makes a great deal of sense. 

On the other hand, we also know that in many cases they don't feel 
as secured creditors they have been treated fairly, or at least they feel 
that the balancing process has been more favorable to debtors than 
perhaps the reorganization purpose of the statute would necessarily 
i-equiiT. And they have been comforted b}'- the fact that they are not 
goinjT to deal with tlie bankruptcy judges of old. and more impor- 
tantlv. that they are not going to have to deal with the traditions of 
old. They are going to deal with the traditions which have existed over 
time at the district court level. 

We attached to our statement a letter from .Judge Ordin, in which 
he talked about the American system of jurisprudence in terms of 
conversations between judges and litigants being on the record. 

I think that has been true in the district court. The cases have been 
decided on the basis of evidence, and all mattei-s were put on the 
record. 
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Tlie year tliat I clerked for the Federal district court judge, even 
where there were conversations with coimsel in chambers, a court re- 
porter was brought in to record all that. 

I think the bankers generally feel this is the appropriate way to 
resolve controversies in these cases. 

There is much in the reorganization provisions of H.R. 8200 which 
frightens bankers. On the other hand, if they felt they had a fair fonim 
in which to argue their efforts, they would be satisfied with the 
legislation. 

I think it perhaps is too often thought that the bankers are against 
reorganization. 

As Mr. Ingraham previously testified to this subcommittee in the 
context of the hearings on H.R. 31 and H.R. 32, banks by and large 
try to work these problems out out of court. It's only when a second 
chance fails that bankers favor a bankruptcy proceeding. "When the 
second chance has failed, generally, there's a track record which shows 
some real problems which the reorganization chapter may be spe- 
cifically attimed to take care of. In many cases the banks have agreed 
to restructure their debt. But there's problems in restructuring the 
debt of other creditors. 

H.R. 8200 addresses these points and those banks which are reg- 
ularly involved in attempts to restructure and maintain going concern 
values in and out of proceedings, I think, accept this. But in their 
minds their acceptance was in part the direct result of a fully ad- 
judicatory court system. 

Mr. EDWARDS. In other words, there are parts of the bill that you're 
not very crazy about, but you wouldn't object to those substantive 
changes too much if you did get the protection of a tenured judge. 

Mr. MiNKEu I think there will be a continuing dialog concerning 
those areas where there are substantive problems. 

Mr. EDWARDS. All right. 
Mr. Levin ? 
Mr. LEVIN. Thank you, Mr. Chairman. 
Mr. Ingraham, and your counsel, also, I would like to ask you to 

elaborate on two tilings that you said in the prepared statement. 
One, you said that the issue of status is essential to any meaningful 

court reform. I'd like to loiow why you feel that such things as law 
clerks, libraries, adequate staff, adequate facilities, salary, and those 
matters are not adequate. 

And, also, I wonder if you would elaborate on why you feel that 
the elevation of the banlcniptcy court to article HI status would 
increase the prestige and image of the Federal judiciary generally. 

Mr. INGRAHAM. George ? 
Mr. WADE. Let me take the second first, just to be contrary, I 

suppo.se. 
I do not think that the elevation to article III status is going to 

change the view that (a) a sophisticated banker or (b) a person who 
is around the courts a lot has of the Federal judiciary as a whole. 

But there are quite a number of cases in which the only appearance 
before the court other than a traffic court of a person commercially or 
privately is before a bankruptcy iudgo. and it does seem to me that 
some of those appearances in which banks take part and in which 
banks very often have a major role are not up to the caliber that we 
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would like to have from our Federal judiciary and in general that 
the vast majority of cases get from our Federal judiciarj'. 

On tliat point, also, the notion that is currently in the Bankruptcy 
Act—one has to make aji appeal of anything he doesn't like to a dis- 
trict judge before he can get a circuitwide opinion on the subject— 
does tend to limit the acceptability of the bankruptcy judge's decision. 

Tliis then leads into tlie first question that you asked: Why is the 
status, law books, law clerks, the fact that he is on the second floor 
in the back corner, have anything to do with the quality of justice 
administered i 

I think that is an acceptability problem as far as the bankers are 
concerned. 

If I take a matter before Judge Weinfeld, and he decides it and 
he writes an opinion on it for or against me, I can go to my client 
and say, ''Ijook, you're just not going to do any better, fella." I can 
say that this is a distinguished jurist who had a law review member 
working with him who has written a ]()-page opinion on this i>oint of 
law, and the chances of its being any different on the 17th floor, which 
is tlie second circuit, are quite remote. 

On the other hand, that is not generally the attitude of the bar or 
of tJie banking community with resijoct to many of the bankruptcy 
judges' decisions, and I think that level of acceptability is needed if 
some of the complexities of commercial life which are dealt with in 
the bankruptcy courts are to be given the acceptability. 

I'm not talking about tiie inherent quality of those decisions; I'm 
talking about acceptability. 

Mr. LEVIN. A question that I'd like to address to the bankruptcy 
judges and also ask the Robert Morris peojile to comment on is: Ik) 
you feel that the constitutional uncertainty surrounding earlier pro- 
posals for an article I court would also suri-ound an adjunct system; 
and what would the practical effect of that be in administering bank- 
ruptcy cases until that was decided ? 

Finally, will the scope of the jiu'isdiction the bill gi-ants to an ad- 
jimct make any difference to your answer? 

Judge CTR. Again, to be contrary and answer the second first. I 
would certainly think that the problems increase to the extent you 
extend the jurisdiction of the court to comprehend all plenary pro- 
ceedings as II.R. 8200 does. 

The only constitutional comfort I have in the proposal that I put 
foin\-ard in my statement and that, which was basically similar that 
came from Judffe Hufstedler this morning is that 40 years of actual 
operation of the present system may be worth something. I don't 
know how to quantify that, of course. But I am inclined to believe 
that, in this morass of constitutional uncertainty, if we can't go the 
article Til route plain and simple, which is what we believe is the pre- 
ferred route, that it would be better to lepattern the court after some- 
thinc that has survived for the past 40 vears. 

Mr. LKVIX. AS to the workability of the court while a constitutional 
issue is beinc decided ? 

Judce Cm. T think that Jud<re Hufstedler put it extreinelv well this 
morning. I think that would be put on a very fast track and would 
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get througli the appellate process to the Supreme Court and be re- 
solved very, very soon. 

There would be a period of uncertainty, but I don't think it would 
extend for years. 

Mr. LEVIX. Are there any other comments on that ? 
Mr. MorxER. In the meantime, of course, once the issue has been 

raised, it would put in doubt all of the rulin^rs of the Court, and therein 
lies a tremendous block. Everybody thinks that it would be given an 
accelerated opinion, but you still ai-e talking about 1 year or more. 

Judge KLIXE. At the risk of going what I know is pretty much up- 
stream to the attitude present here—mine may be identified as a "West 
of the Pecos"' point of view. I have felt that gaining popular approval 
for the establishing of 200 more lifetime judges in bankruptcy, or 
otlicrwise, is almost next-to-the-impossible. In fact, there is common 
conversation on how to get a little bit of a closer rein over the exist- 
ing tenured judges. That's not said in a critical way personally because 
I don't agree with the suggestion. I'm fiimly convinced of their need 
for independence. I'm pretty well federalized myself and firmly per- 
suaded that the principle of judiciary independence must remain. 

But we do sorely need expanded bankniptcy court jurisdiction. We 
need an upgraded court. And if article III is not feasible in a practical 
way, I earnestly urge that it is practical, as well as constitutional— 
that if the Congress makes it very clear that there will be a separate, a 
functionally independent bankruptcy court of stature, one way or 
another, and draws the line, and runs it through the fedei-al judicial 
system, giving the federal cnnvt the chance to very carefully—althoush 
on a fast track—consider whether or not what is proposed is constitu- 
tionally acceptable, it will be solved one of two ways. 

Article III isn't the only way to do it—although constitutionally 
certainly it's the preferred, safest way to do it. I'm now talking about 
the real world in which we live. And if we think we have problems 
now, it's just my suggestion that if tliis point is not made, if the bank- 
ruptcy court does not become a court of stature and become function- 
ally independent regai'dless of what kind of an Article identification 
you put on it. I dare say tliat neither we nor the system will be in as 
good a shape as we are right now when things are all over. This will 
not remain static. 

This thing, bankruptcy court upgrading, in my judgment, must {xo 
foi'ward in a meaningful way legislativelv. now, or there really will be 
"trouble in River City." 

Judge LEE. May I conmient on that? We have a transition period of 
a years or so before these article I judges would be appointed. And 
I take it. the article I judges would have to be appointed, and a decision 
would have to be made by one of them before we can really get to the 
constitutional issue. 

Because, otherwise, it would be hynothetical—only a hypothetical 
constitutional issue, unless we had a decision by one of those judees. 

And then, you would have a whole raft of bankruptcy judges 
appointed to article I courts, with this underlying constitutional 
problem. T don't know whether people would take those jobs, because 
they might lose them if the initial article I appointment might be 
followed by an article III appointment. 
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We would have that kind of problem, and I don't think it could 
be tested as constitutional until we were beyond the transition period. 

Mr. JIiNKEL. I have to differ with certain of the bankruptcy judges 
on this particular point. I have heard repeatedly over the past few 
weeks, that an article III court is not possible and I have been en- 
couraged to take a moderate position on this point; but to us an article 
III court represents a reasonable and flexible point of view. 

What those that counsel moderation on this point fail to understand 
is that if there is not an article III court, so long as tliis bill contains 
pervasive jurisdiction, there arc going to be some very sevei-e prob- 
lems with this bill passing. 

There are financial interests, who have been largely silent, who 
really cannot afford to have reorganization efforts delayed while 
constitutional issues arc litigated. You cannot confinn a plan without 
determining the feasibility of the plan and feasibility will depend on 
judgments rendered by the bankruptcy court which will be appealed 
until the constitutional issues are resolved. In the context of reorgani- 
zation cases, this will be most imsatisf actory. 

People have made statements about "fast track" appeals. A niunber 
of cases have made their way to the Supreme Court in a rather fast 
timeframe. The speed in which the issue was placed liefore the Court 
reflected the importance attached to the issue. But that didn't mean 
that the Justices of the Supreme Court, in their abundant wisdom, 
managed to clarify the issues. 

They rule on the case, and remand it for further action. Another 
case comes up, and they take another position on the facts of that 
particular case. 

There's no reason to believe that there's going to be any real clari- 
fication of the constitutional issue for a period of years. There's no 
reason to think it couldn't be 5 years, seven years, or ten years before 
the issue is resolved. Meanwhile instead of litigating plenary versus 
summary jurisdiction, we will litigate the question of whether or not 
the expanded jurisdiction is unconstitutional. And I am sure, in that 
context, we will litigate whether or not the existing jurisdiction of 
the bankruptcy court is constitutional. If I had a crystal ball, and that 
crystal ball told me clearly that, within weeks of H.R. 8200 being 
enacted the constitutional question could be posed, and the court 
would find that the expanded jurisdiction for an article I court was 
constitutional, I would still say that it's inappropriate for Congress 
to establish for the first time in the United States a non-tenured court 
of general jurisdiction. 

Judge Aldisert mentioned the Virgin Islands. I certainly think the 
Virgin Islands, and the District of Columbia, are distinsniishable in 
terms of our constitutional history, from the States of the Union. 

To establish this court, to make it less than an article Til court, 
is about as reasonable as passing a law which provides for all Federal 
cases to be drawn by lot by magistrates, and to be tried by those 
magistrates with findings to be reviewed by a handful of district 
court judges, with the right of appeal to the court of appeals. 

If that was suggested by this Judiciary Committee, I suggest that 
there would be considerable opposition bv Federal judges in this 
country. And I'm somewhat surprised by tlie fact that they are sug- 
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pestinfT something which, philosophicall.y, cannot be distinguished 
from that. 

Judge CYR. Mr. Chairman, I would simply like to comment that 
I really don't believe there's any great difference in the view that 
Mr. Minkel has just expressed, and our own view. 

We merely don't profess to be accomplished in what's either politi- 
cally achievable or constitutional. Wliat wo do say is that, in effect, 
if the system is sinking, we would much prefer an H-foot rope to none 
at all. "VYe would much prefer a 10-foot rope, but if there's nothing else, 
we will tiike the 8-foot rope. 

^Ir. EDWARDS. Are there further comments? 
Mr. INORATTAM. Mr. Chairman, it seems, in banker's language, maybe 

one point might be inserted for the record. There's also the question of 
jobs, and social cost. And it seems to me that, when you present the 
final vei'sion of H.R. 8200 to your colleagues in the House, and with 
the usual jockeying that will go back and forth as to whether article 
III courts stays in or stays out, there's a very practical question that 
I hope some o^ your colleagues remember. 

And that is: If you look at the U.S. economy, and the expansion 
and the contraction that takes place periodically, and the fact that 
some companies just don't make it, but we do try to give—at least in 
the financial community—a borrower, or a company that gets into 
trouble, a second chance. But it's very difficult, in some cases, to give 
them an effective second chance—which may mean that some com- 
panies, in the next business cycle, may go out of business. 

Particularly, if you have a cumljei-some, lengthy, process. And I am 
not going to predict when the next downturn in the business cycle is 
going to occur, but we are already into the 33d or 34th month in the 
upsweep of the cui-rent business cycle, and the typical business cycle 
nms around 30 months. 

So, whether it's this year, or next year, or whenever, you have the 
problem of some companies getting into trouble. And I know jobs and 
employment are a significant item that every congressman, eveiy one 
in the ITnited States is thinking about. 

We do try to help a company, but sometimes it's darn difficTilt, par- 
ticularly if you see, from a financial standpoint, that putting new 
money at risk to a company that gets into difficulty, and where you're 
going to h& tied up in knots, and waltzed ai-oimd the mavpole on ap- 
peals, and this and that, that sometimes the existing pi-ocedure becomes 
self-defeating. 

That's sort of putting it into maybe, I hope, a very human 
perspective. 

Mr. EDWARDS. Tliat's very helpful, and that's very persuasive insofar 
as Meinbers of Congress are concerned, because that hits back home, 
and that's what we're talking about. The votes are really determined 
back home, and not here in Washington. 

Mr. LEVIN. One final question for tlie Robert Morris representatives: 
The bankruptcy jtidges indicated that they agreed with the separation 
of administrative and judicial functions "proposed in H.R. 8200, and 
tlint it was adequate. 

You indicated that you agreed with Harold Marsh that it was nec- 
essary. But I don't rex-all if you said that you felt that H.R. 8200 was 
adequate, or whether more should be done. And if so, what? 
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Mr. IMiXKF.r.. I indicated that the provisions of 8200, in that particu- 
lar respect, give us pause insofar as much is to be left to the rules. We 
trust that the niles will help to establish a system of practice in bank- 
ruptcy cases whereby the ideal of separation of administrative and 
judicial functions will be maintaine<l. 

I think that there is some concern over section 10-2(1), which de- 
fines—"after notice and a hearing". Many people ap{)ear not to have 
focused on wiiat that phrase means, as defined. I'm sure that the report 
highlights, and I'm sure that there will be additional efforts to make 
people aware of the way the proposed administrative system is sup- 
posed to function. 

Professor Marsh noted that he was concerned that, witliout having 
the courts themselves supervise the trustees, that this would somehow 
lead to foul play by the trustees. 

I hope that a distinguished person will be appointed as the head of 
the office of U.S. trustees, and that rather than having courts super- 
vising the trustees, that a standard of conduct will Ije established in 
that system, so that the corrective mechanism would operate outside 
the judicial system. I think that would go far toward reducing the 
pressure perceived by bankrupfcy judges to get involved in the ad- 
ministrative aspects of the case, so as to make sure that nothing hap- 
pens in a case in which they are involved which they would not want 
to be personally associated with. 

If a proper system of administration is created, the bankniptcy 
judges can do what they should be doing under H.R. 8200, and that is 
adjudicating controversies. 

Mr. LEVIN. Thank you, Mr. Chairman. 
Mr. EDWARDS. You're more interested in reorganization cases than 

in liquidation cases, I presume? 
Mr. MiNKKL. We have a small bankruptcy case back in Xew York 

by the name of "W. T. Grant." and that's a straight bankruptcy case, 
find is illustrative of the fact that we're concerned with all cases. 

Mr. EDW^\RD8. Most of the reorganization cases would be with a 
debtor in possession, and you would be going to tlie court rather than 
to the trustee. Is that correct, most of the time ? 

Mr. MiNKKL. We would hope that under a consolidated reorganiza- 
tion chapter that unless there was strong i-eason for a reorganization 
trustee being appointed, a debtor-in-possession would be allowed to 
run their business. And if the court felt it necessary, an investigator 
would be appointed. 

If the debtor in possession is not conducting himself properly. I can 
assure you that parties involved in the proceeding will find their way 
to the courthouse. 

Mr. EnwARDs. Are there further questions ? 
Mr.Klee? 
Mr. KLEE. Thank you, Mr. Chairman. 
Judge Cyr, earlier today Congressman Butler referred to a prop- 

osition advocated by the Judicial Conference which he termed 
"jurisdiction by delegation," and also, "jurisdiction by detriment.*' 
Do you object to the jurisdiction contained in the Danielson-Rnilsback 
amendment, insofar as it commits each of the district courts in the O-t 
districts to determine what part of the plenary jurisdiction is to be 
delegated to the bankruptcy court ? 
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Judge CTR. I can see no reason to disrupt the uniformity, which I 
expect we all strive to obtain in this system, merely for the purpose of 
letting a given local district court continue to determine whether or 
not the bankruptcy judge would or would not hear these plenary mat- 
ters. 

I fail to see any justification for it. 
Mr. KLEK. And vou think the jurisdiction should be pervasive, sis 

advocated by H.R. 8200 ? 
Judge CYR, Indeed. 
;Mr. KLEE. What does Robert Morris Associates think on those two 

points ? 
Jlr. MixKEu Would you repeat the question for me ? 
Mr. KLEE. Yes. There were two questions. 
First, do you favor jurisdiction by delegation as contained in the 

Danielson-Railsback amendment, whereby tiie local district courts 
would determine what part of the plenary jurisdiction would be dele- 
gated to the bankruptcy courts^ 

Mr. MixKEL. I think that, quite plainly, the amendment doesn't 
solve the problem presented in the Commission Report, and subse- 
quently carried forward in the history of this legislation, for doing 
away with the plenary suimnary jurisdiction dichotomy. 

Under the Amendment, we will undoubtedly litigate the question 
of detriment, in the same way that we are now litigating the question 
of whether or not there's a substantial adverse claim. 

Mr. KLEK. The secontl (lucstion was: Do you support tlie grant of 
pervasive jurisdiction given to the bankruptcy court in H.R. 8200? 
Again, that is premised on the fact that it's an independent article III 
court. 

Mr. MiNKEL. Premised on that fact, we support it. I have to say 
also, it gives me pause, as Professor Mai-sh commented this morning, 
as to what kind of cases, which are not really controversies between 
the debtor and third parties might be brought into bankruptcy court. 

I don't think the bankruptcy court should be the fonun for the 
adjudication of securities law actions which more properly should 
be brought in another fonun by creditors against such third jjarties 
as they feel appropriate. 

I don't know that it really should be a part of the business of 
bankruptcy courts to litigate these cases and proceedings. In that re- 
spect, I think the present system seems to work fairly well. 

Mr. KLEE. Thank you. 
Mr. WADE. I would just add one thing to that. I don't think you 

will ever get rid of all litigation over jurisdictional matters. 
On the other hand, the article III proposal embodied in 8200 does 

have the benefit of. I think, minimizing it by making the distinction 
much sharper and much clearer. And I think some of the combination 
proposals raise the same sorts of constitutional questions, raise the 
same sorts of fuzzy-ended questions that have driven us to distraction 
for a long time. 

Mr. MoLLER. Regarding the point that was raised by ]Mr. ilinkel, 
it seems to me that implicit in the pervasive jurisdiction is the very 
heavy consideration of absention by the bankruptcy courts in appro- 
priate cases. 
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It is not compelled to take on every one of the cases, and I think you 
can certainly depend on the court to exercise that abstention at their 
discretion quite wisely. 

Mr. KLEE. Judge Cyr, my last question for this afternoon focuses 
on footnote 43, found on page 41 of your statement. Tliis is a small 
point, but it's such an excellent statement that I did want to clarify 
this for the record. 

You seem to indicate that the power of appointment of judges of 
article III couils could be done other than by the President by and 
with the advice and consent of the Senate. 

That assumes, perforce, that an article III judge would be an infe- 
rior officer of the United States, rather than an officer of the United 
States.,I wonder if that conclusion was reached after due deliberation ? 

Judge CYR. I'm afraid it wasn't, and it's too late in the day for me to 
give that deliberation. I'd be glad to look into it. 

Mr. KLEE. Thank you, Mr. Chairman. I have no further questions. 
Mr. EDWARDS. Are there further questions? 
(No response.] 
Mr. IJDWARDS. All members of the panel are thanked. You've helped 

us a lot. 
Tlie subcommittee will meet again tomorrow in this room at 9:30, 

and we're adjourned. 
[Whereupon, at 4:55 p.m., the hearing was adjourned, to reconvene 

at 9:30 a.m. Wednesday, December 14, 1977.] 
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House Office Building; Hon. Don Edwards [chairman of the subcom- 
mittee] presiding. 

Present: Representatives Edwards, Drinan, Butler, and McClory. 
Also present: Richard B. Levin, assistant counsel; and Kenneth N. 

Klee, consultant. 
Mr. EDWAHDS. The subcommittee will come to order. 
This morning the subcommittee will continue its work on H.R. 8200, 

the bankruptcy reform bill. We are pleased that the distinguished 
Attorney General of the United States, Griffin B. Bell, is our first 
witness. 

Mr. Attorney General, we welcome you, and we look forward to your 
testimony. And I yield to the gentleman from Virginia. 

Mr. BUTLER. I just want to join in welcoming the Attorney General, 
and we appreciate this interest in our legislative process. 

Mr. EDWARDS. Proceed, sir. 
[The prepared statement of the Hon. Griffin B. Bell follows:] 

STATEMENT OF HON. GRIFFIN B. BELL, ATTORNEY GENERAL, DEPARTMENT OP JUSTICE 

Mr. Chairman and members of the subcommittee, I am pleased to respond to 
your request to testify on the judicial and administrative structure aspects of 
banlcruptcy reform. Indeed, it is the Judicial and administrative structure por- 
tion of this Subcommittee's bill, H.R. 8200, with which I am most concerned. My 
statement will examine two provisions in H.R. 8200—the creation of Article III 
bankruptcy courts and the placement of the proposed United States Trustees 
within the Department of Justice. 

JCDICIAL STRUCTURE 

As reported by the House Committee on the Judiciary, title II of H.R. 8200 
would create a United States Bankruptcy Court for each judicial district' con- 
sisting of bankruptcy judges, appointed by the President, by and with the advice 
and consent of the Senate,' who would hold office during good behavior.* These 
proposed United States bankruptcy judges would not only receive the same 
salary as United States district judges' but would be authorized to sit, by deslgna- 

» Propospd 2a U.S.C. l,"il, I 201(a), H.R. 8200, as reported with an amendment and com- 
mitted tr> the Committee of the Whole House on the State of the Union, September 8 1977. 
All subsequent referenees to H.R. 8200 will be to this version of the blU. 

»Id. nt proposed 28 tl.S.C. 1.'52. 
• Id. at proposed 28 I'.S.C. 1.-53. 
* Id. at proposed 28 U.S.C. 154. 

(215) 
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tion, on district courts and drcnit courts.' Decisions of the proposed United States 
bankruptcy courts could be appealed directly to the United States courts of 
appeals." 

Although this Subcommittee considered such an Article III court in the 
Ninety-fourth Congress,' legislation proposing such a court was not Introduced 
until "the beginning of the Ninety-fifth Congress.' Karlier proposals"" would have 
established a system of bankruptcy courts under Article I of the Constitution. The 
staff of this Subcommittee has concluded, quite correctly I believe," that there is 
substantial doubt whether an Article I bankruptcy court "could be constitution- 
ally permitted to exercise a complete grant of the powers necessary to adjudicate 
bankruptcy cases." " The full Judiciary Committee has agreed with this analy- 
sis." 

This Subcommittee's decision to propose an Article III bankruptcy court pre- 
mised that the baukruptc.v court should be separate and independent from the 
district court." I continue to believe, on the other hand, that the bankruptcy 
court should remain an adjunct to the district court, and that an examination of 
the reasons advanced by proponents of a sopsirate and independent bankruptcy 
court, will show that needed reform can be implemented without the drastic step 
Of creating Article III bankruptcy courts. 

One argument for a separate and independent bankruptcy court is that present 
bankruptcy judges are not assured of adequate clerical help, law clerks, and 
access to law libraries." I, of course, would support whatever hmguage is neces- 
sary to insure that bankruptcy judges are provided with adeiprnte facilities and 
control m-er bankruptcy court personnel." But adequate support for bankruptcy 
judges can surely be provided without creating a separate sy.stem of bankruptcy 
conrts. 

Another argument for an Independent bankruptcy court is that such a court 
would attract better people to serve as bankruptcy judges." Tliere are of course 
many excellent people presently serving as bankruptcy judges. An upgraded 
court with judges app<Mnted by an authority other than the district judge and 
with appointments for terms of substantial duration, would. I believe, assure 
bankruptcy judges of the highest caliber. TTnder the amendment to H.R. 8200 
which paased in the Committee of the Whole," the judicial council in each circuit 
would ai)point bankruptcy judges to fifteen year terms." The bankruptcy reform 
bill being considered by the Senate .ludiciary SulK-ommittee on Improvements in 
Judicial Machinery would have the judicial council In each circuit appoint bank- 
ruptcy judges to twelve year terms." Although I have no preference with respect 
to twelve year or fifteen year terms. I do think that the appointment of bank- 
ruptcy judges by the judicial council in each circuit is a commendable change. 
Not only would a judicial council appointment meclmnism serve to upgrade the 
status of bankntptcy judges, but it would also separate the appointment authority 
from the reviewing authority.'' 

• Section 205. n.R. S200. 
« Swtimis 2.17-240. H.R. 8200. 
' .MthniiRh the teruilnoloffy Is sompwhnt IncjtHpt. T RhaH rofpr to n court established 

nndiT Article III. section 1. of the Constitution ns nn Article III court. The jurtses of such 
a ennrt are required to have life tenure nntl protection from (ilmlnutioD of compensation. 
Similarly. I shall refer to a court established pursuant to a Congressional grant of power 
under Article I of the Constitution as an Article I court. The judges of such a court would 
Dot I'e required to have tenure or compensation protection. 

•* nenrlncs on H.R. .SI and H.R. R2 before the House .Tudlclarv Kubcommlttee on Civil and 
Constitutional Rights, 94th Cong., 1st and 23 Sess., Part 4 (1975-76)  [hereinafter cited as 
Honse Hearlncsl. 

•H.R. 6.95th Cong., Ist Sean.. ; 201 (1077). 
" H.R. .SI, 94th Cong,, Ist Sess., { 2-102 (1975); H.R. S2. 94th Cong.. Igt Sess., i 2-102 

(197.-.I. 
n See Letter from Assistant Attorney General Patricia M. Wald to the Honorable Peter VV 

Rortlno. .Tr.. Chairman. House Committee on the .Tndielnrv. July 14. 1977. 
'• Scihciimraittee on Civil and Constitutional Rlehts. House Committee on the .Tddlclarv, 

Constitutional Bankruptcy Courts, Committee Print No. 3, 95tl» Cong., 1st Segs. p. 38 
t»77). 

>• House Committee on the .Tudlclary. Bankruptcy Law Revision. H. Rpt. No. 95-595, 
95th Cong., 1st Sess., p. 52 (1977)  [hereinafter cited as House Report]. 

"See e.g., Honse Hearlncs, supra note S at TttH. 
'• See e.er.. proposed 2.9 TT.S.C. 772. S. 234fa). H.R. S200. 
" .'^ee e.c House Report, stinra note 3.S nt 16-1R. 
" 123 Cone. Rec. H117fl3-RS (dallv ed. Oct. 28. 1977). 
" Id. at Hn7n.S (proposed 2S U.S.C. 771). 
" S. 2266. 9r,th Cone.. 1st Sess.. < 201 at proposed 28 U.S.C. 771 (1977). 
" See e.g.. House Report, supra note 13 at 17. 
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A third arnniment for an independent liankruptcy court is that lianltruptoy 
canes are increasingly complex, Involvlnft larger iiiiuis of luonc.v. with more iiui)act 
on tlie commuuity."' We must reuieraljer, however, that the great hulli of bank- 
rui>tcy cases continue to be uucontested nonluislncsa cases."'' An upgraded bank- 
ruptcy court operating as an adjunct of, and in conjunction with, the district 
court can ade<iuately handle the remaining admittedly c-oaiplex cases that occur 
in liquidation and reorganization jiroceedlngs. 

Next, it has been argued that the bankruptcy courts need expanded jiidisdlc- 
tion in order to ftiuctlon eificientiy and exi)editiously and that sucli expanded 
jurisdiction requires a separate and independent court." I agree that the dis- 
tinction between summary and plenary jurisdiction in the l)ankruptcy courts is 
cumliersome, outmoded, and inetticient^ and that resort to such legal Actions 
as jurisdiction by "consent"' should end in favor of explicit autliority in the 
district court to take jurisdiction over the affairs of the estate.^ The Judiciary 
Committee bill would give the bankruptcy court original and exclusive juris- 
diction of all cases under title 11, and original, but not exclusive, jurisdiction 
of all civil proceedings "arising under title 11 or arising imder or related to cases 
under title 11."" A party would be able to remove any civil cause of action, 
other than a proceeding before the United States T^x Court or an enforcement 
action by a governmental unit, to the bankruptcy court having jurisdiction over 
that cause of action.• 

Although this grant encompasses jurisdiction as broad as can be conceived.• 
1 would not object to it. if the words "district court" were substituted for the 
words "Hankruptey court," and a mechanism established to insure that the bank- 
ruptcy court is delegated the power to exercise the jurisdiction granted to the 
district court.*" It is not necessary to create a separate and independent court to 
provide bankruptcy courts with as broad a jurisdiction as they nee<l. 

The jurisdiction provisions of the Senate bill, while narrower than those of 
the Hou.se bill, also have merit. The Senate proposal would grant the district 
courts original jurisdiction of title 11 i)roceedings which would be exclusive with 
regard to state courts." It would also grant the district courts original, but not 
exclusive, jurisdiction of all civil proceedings l)y or against the representative of 
tl)e delitor's estate."^ The Senate bill's removal provisions would only be applicable 
to state court proceedings, and then only upon a showing of detriment to the 
estate." 

Again, although I would not object to a complete conferral of Jurisdiction 
upon the district c-ourt, this Subcommittee may wi.sh to consider a narrower 
grant of jurisdiction with a view toward increasing it If our exi)erience with the 
new upgraded courts indicates a need for even broader jurisdiction. 

My point is that an upgrading of the existing i)ankruptcy court system by 
having the judicial council in each circuit appoint bankruptcy judges to twelve 
or fifteen year terms, by giving the bankruptcy judges control over their own 
employees and facilities, and by giving the bankruptcy court increased jurisdic- 
tion through the district court, would satisfy the major arguments for a sepa- 
rate and independent bankruptcy court system. 

In my view a s^arate and Independent bankruptcy court is simply not needed. 
The existing bankruptcy courts work and they work well, and they are probably 

a Id. at 10. 
= .^pproxlmntelr 90 percent of all bankruptcy filings during the last decade were non- 

business cases. Anmlnlstratlre Ofllre of the United States Courts. Tables of Bankniptcy 
Statlstles. 4 (1975). AmonK the 2S7.79S cases closed In 197B. onl.v 25.154 were asset cases; 

24.711 were nominal asset cases, 119.618 were no asset cases. 457 were Chapter XI ca.ses, 
10.799 were Chapter XIII eases. Ifi were chapter X eases, and 11 were Chapter XII rases. 
KlBnres supplied by Division of Bankruptcy, Administrative Office of the United States 
Conrtt. 

"See e.g.. House Report, supra note 13 at 13; Report of the Commission of the Bnnk- 
niptey Laws of the United States. H.R. Dor. 93-137, 93d Cong., Ut Sess., Pt. I at ch. 4 
(1973) : House Hearings, supra note 8 at 140-154. 

^ See e.g.. House Hearings, supra note 8 at 179. 
" See e.g.. id. at 140-154. 
" Promised 28 U.R.C. 1471. I 243(a), H.R. 8200. ' 

»Id. at proposed 28 U.S.C. 1478. 
* House Kepi>rt, supra note 13 at 445. 
«• See. e.g.. proposed 28 U.S.C. 775(a). I 201. S. 2268. 
<" Proposed 28 U.S.C. 1334(a). t 202, S. 2266. 

•"Id. at proposed 28 U.S.C. lSS4(b). I understand that the Senate Snhenmmlttee's Juris- 
diction formula may not have Incorporated the 1970 amendments to the Bankniptov .\ef 
whirh gave the bankruptcy court jurlsdletlon to grant a judgment on an nndlscharged 
debt. PL. 91-467. 84 Stat. 92 (1970). This, of course, wonld be a simple matter to correct 

» Section 204. S. 2206. 
20-260—78 15 
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one of the few components of our Judicial system in which there is no appreciable 
backlog." Of course this does not mean that we should not move quick^ to cor- 
rect deficiencies as they appear; it does mean, however, tliat we should not 
hastily embrace a proposal for creating a novel and expensive nationwide system 
of separate, Article III bankruptcy courts. 

In 1788, the First Congress determined that the judicial power of the United 
States under Article III of the Constitution should be exercised by a system of 
courts of general jurisdiction, the United States district courts." With few ex- 
ceptions for small specialized courts such as the United States Court for Customs 
and Patent Appeals, we have maintained for 200 years this nationwide system 
of courts of general jurisdiction. These courts, the United States district courts, 
are the core of the Federal judiciary. They have adapted successfully to their 
increasing and changing responsibilities which have paralleled the changing life 
of the nation. We do not have tax judges or antitrust judges, or civil rights 
judges or criminal law judges. To erect, parallel to our district courts, a system 
of Article III bankruptcy courts, which under H.R. 8200 would have even 
broader jurisdiction than the district courts," would almost certainly operate to 
diminish the prestige and influence of our district courts. As Attome.v General I 
have tried to insure the optimal use of our district judges by supporting legis- 
lation which would not only expand their numbers but whicli would also 
diminish the call on their services by the use of magistrates and alternative 
dispute resolution mechanisms. 

In summary, an Article III bankruptcy court is unwise as well as unneeded. 

ADMINISTRATIVE  STBUCTTJRE 

H.R. 8200 would also create a system of United States Tru.stees, with a United 
States Trustee for each judicial district appointed by the Attorney General to a 
seven year term." A tenth Assistant Attorney General position would be created 
for the ijerson who will assist the Attorney General in supeirising the U.S. 
Trustee system." Although the duties of the U.S. Trustee would vary with the 
chapter under which a ease is filed, he would generally act as trustee in no asset 
ca.ses and supervise private trustees in certain other cases." In Chapter XIII 
Individual repayment plan cases, the U.S. Trustee, rather than the bankruptcy 
judge, would have the primary responsibility for the conduct of the case." 

I support the establishment of a system of oflScial trustees; It would have at 
least three beneficial effects on the pre.sent system of bankruptcy administration. 
First, the official trustee's authority to appoint and supervise private trustees 
would eliminate the current appearance of unfairness caused by the bankruptcy 
Judge ruling on the actions of the trustee who is his appointee. Second, an official 
trustee could take over many of the supervisory responsibilities presently borne 
by the bankruptcy judge, thereby freeing the bankruptcy judge to concentrate his 
efforts on his Judicial duties. Third, an official trustee could act as trustee in those 
cases, such as no asset or nominal asset cases, in which there is a minimum of 
credit control, thereby a.ssuring that the case is handled in the public interest. 

However, the Department of Justice, as attorney for the Federal Government, 
a major creditor in many bankruptcies, has concerns about any major role in 
bankruptcy administration. While I realize that the proposed U.S. Trustees 
would most often act as trustee in those cases in which there is no creditor 
Interest, the appearance of a conflict of interest will always be present; and, of 
course, the appearance of a conflict of interest is just as harmful to our judicial 
system as the actuality of a conflict of interest. In legislation which seeks to re- 
move apparent conflicts of Interest in the current bankruptcy judge appointment 
mechanism and the trustee appointment mechanism, it would be ironic to cre- 
ate another apparent conflict of interest—the attorney for a major creditor being 
responsible for the supervision of the bankrupt's estate. 

»* S« Administrative Office of the U.S. Courts, supra note 23 at 10. For the ten year 
period endloE In 1075 the number of cases filed during each year approximates the number 
of cases closed during each year. 

M The Judiciary Act of 1789. 1 Stat. 73. 
" The removal provision, proposed 28 U.S.C. 1478. when read with the broad jurisdiction 

frevision, proposed 28 tJ.S.C. 1471. would authorize the removal of litigation from the dls- 
rlct courts and other Federal courts, such as the Court of Claims. 
" Proposed 28 IT.S.C. !581. { 224 (a), H.R. 8200, 
" Section 218, H.R. 8200. 
"• House Report, supra note 13 at 101-102. 
«>/<t. atl05. 
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I believe that the oflSclal trustee should be placed In the Judicial Branch. One 
alternative, proposed by the Dauielson-Railsback amendment," would be district 
<'Ourt appointments of the official trustee; another alternative would be to place 
the official trustees under the supervision of the Administrative Office of the 
United States Courts. A third possible location would be within the Judiciary as 
an independent establishment much like the Federal Judicial Center." Any of 
these alternatives would be preferable, in our opinion, to the placement of the 
United States Trustees in the Department of Justice. 

Mr. Chairman, I wish to close my statement by commending this Subcom- 
mittee and its staff for producing a bill which, if enacted, will be the first major 
revision of the bankruptcy laws since the 1938 enactment of the Chandler Act." 
H.B. 8200 Is basically sound, much needed, legislation. Deletion of the provisions 
for Article III bankruptcy courts and Department of Justice control of U.S. 
Tru.stees would satisfy this Department's main objections to this most impor- 
tant legislation. 

TESTIMONY OF HON. GRIFFIN B. BELL, ATTORNEY GENERAL OF 
THE UNITED STATES, ACCOMPANIED BY PATRICIA WALD, 
MICHAEL DOLAN, AND THOMAS NEWKIRK 

General BELL. Mr. Chairman, Mr. Butler, I am pleased to respond 
to your request to testify on the judicial and administrative structure 
aspects of bankruptcy reform. 

Indeed, it is the judicial and administrative structure portion of the 
subcommittee's bill. H.K. 8200, with which I am most concerned. 

My statement will examine two provisions in H.E. 8200: The crea- 
tion of article III bankruptcy courts; and the placement of the pro- 
posed U.S. trustees within the Department of Justice. 

Turnt first to judicial structure. As reported by the House Corn- 
bankruptcy court for each judicial district consistinff of bankruptcy 
jud^^. appointed by the President by and vrith the advice and consent 
of the Senate, who would hold office diiring good behavior. 

These proposed U.S. bankruptcy judges would not only receive the 
same salary as U.S. district judges, but would be authorized to sit, by 
designation, on district courts and circuit courts. Decisions of the pro- 
j)osed U.S. bankruptcy courts could be appealed directly to the U.S. 
Courts of appeals. 

Although the sulxiommittee considered such an article III court 
in the 94th Congress, legislation proposing such a court was not intro- 
duced until the beginning of the 95th Congress. 

Earlier proposals would have established a system of bankruptcy 
courts under article I of the Constitution. The staff of this subcom- 
mittee has concluded, quite correctly I believe, that there is substan- 
tial doubt whether an article I bankruptcy court could be constitu- 
tionally permitted to exercise a complete grant of the powers necessary 
to adjudicate the bankruptcy cases. The full Judiciary Committee has 
agreed with this analysis. 

This subcommittee's decision to propose an article III bankruptcy 
court premised that the bankruptcy court should be separate and 
independent from the district court. 

I continue to believe, on the other hand, that the bankniptcy court 
should remain an adjunct of the district court, and that an examina- 

" 123 Cong. Rec. H11765 (dally ed., Oct. 28, 1977). 
" See 28 U.S.C. 620 et get). 
" Act of June 22,1938, 52 Stat. 840. 
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tion of the reasons advanced by proponents of a separate and inde- 
pendent bankruptcy court will show that needed reform can be imple- 
mented •without the drastic step of creating article III bankruptcy 
courts. 

One arprument for a separate and independent bankruptcy court 
is that present bankruptcy judges are not assured of adequate clerical 
help, law clerks, and access to law libraries I, of course, would support 
whatever language is necessary to insure that bankruptcy judges a;-e 
provided with adequate facilities and control over bankiiiptcy court 
personnel. But adequate support for bankruptcy judges can surely be 
provided without creating a separate system of bankruptcy coui-ts. 

Another argument for an independent bankruptcy court is that such 
a court would attract better people to serve as bankruptcy judges. 
There are. of course, many excellent people presently 3er\ingas bank- 
ruptcy judges. An upgraded court witli judges appointed by an au- 
thority other than the district judge and with appointments for terms 
of substantial duration would, I believe, assure bankruptcy judges of 
the highest caliber. 

I don't mean to imply by that that we don't have high-caliber bank- 
ruptcy judges now. I know many bankruptcy judges. Under the 
amendment to H.R. 8200 which passed in the Conwnittee of the 
AMiole, the judicial council in each circuit would appoint bankruptcy 
judges to 15-year tenns. The bankruptcy reform bill lieing considered 
by the Senate Judiciary Subcommittee on Improvements in the Judi- 
ciary machinery wouldliave the judicial council in each circuit appoint 
bankruptcy judges to 2-year terms. 

Although I have no preference with respect to 12 or 15 years, I do 
think that the appointment of bankniptcy judges by the judicial 
council in each circuit is a commendable change. Not only would a 
judicial council appointment mechanism serve to upgrade the status 
of bankruptcy judges, but it would also separate the appointment 
authority from the reviewing authority. 

A third argument for an independent bankruptcy court is that 
bankruptcy cases are increasingly complex, involving larger sums of 
money with more impact on the community. We must rememlier, 
however, that the gi-eat bulk of bankruptcy cases continue to be un- 
contested. nonbusiness cases. An upgraded bankruptcy court operat- 
ing as an adjunct of, and in conjimction with, the district court can 
adequately handle the remaining admittedly complex cases that occur 
in liquidation and reorganization proceedings. 

Next, it has been argued that the bankruptcy courts need ex- 
panded jurisdiction in order to function efficiently and expeditiously ; 
that such expanded jurisdiction requires a separate and independent 
court. 

I agi-ee that the distinction between summary and plenary jurisdic- 
tion in the bankruptcy courts is cumbersome and inefficient, and that 
resort, to such legal fictions as jurisdiction by "consent" sliould end in 
favor of explicit authority in the district court to take jurisdiction 
over the affairs of the estate. 

The Judiciarj- Committee bill would give the bankruptcy court 
original and exclusive jurisdiction of all cases under title IT, and 
original but not exclusive jurisdiction of all civil proceedings arising 
under title II or arising under or related to cases under title H. 
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A party would be able to remove any civil cause of action, other 
than a proceeding before the U.S. Tax Court or an enforcement action 
by a governmental unit, to the bankruptcy court having a jurisdiction 
over that cause of action. 

Although this grant encompas.ses jurisidiction as broad as can be 
conceived, I would not object to it if tlie words "district court" were 
substituted for the words "bankruptcy court" and a mechanism estab- 
lished to insure that the bankruptcy court is delegated the power to 
exercise the jurisdiction granted to the district court. It is not neces- 
sary to create a separate and independent court to provide bankruptcy 
courts with as broad jurisdiction as they need. 

The jurisdiction provisions of the Senate bill while narrower than 
those of the House bill also have merit. The Senate proposal would 
grant the district courts original juris<;Uction of title II proceedings 
which would l)e exclusive with i-egard to State courts. 

It would also grant the district courts original, but not exclusive, 
jurisdiction of all civil proceedings by or against the representatives 
of the debtor's State. 

The Senate bill's removal provisions would only be applicable to 
State court proceedings, and then only upon a showing of detriment 
to the State. 

Again, although I would not object to a complete conferral of juris- 
diction upon the district court, this sulx'/)mmittee may wish to con- 
sider a naiTower grant of jurisdiction with a view toward increasing 
it if our experience with the new upgraded courts indicates a need 
for even broader jurisdiction. 

My point is that an upgrading of the existing banlcniptcy court 
system by having the judicial council in each circuit appoint bank- 
ruptcy judges to 12- or 15-year tenns, by giving the bankruptcy judges 
control over their own employees and facilities, and by giving the 
bankruptcy court increased jurisdiction through the district court, 
would satisfy the major arguments for a separate and independent 
bankruptcy court system. 

In my view, a separate and independent bankruptcy court is simpiv 
not needed. The existing bankruptcy courts work, and they work well, 
and they are probably one of the few com{>onents of our judicial sys- 
tem in which there is no appreciable backlog. 

Of coiirse, this does not mean that wp should not move quickly to 
cori-ect deficiencies as they appear. It does mean, however, that we 
should not hastily embrace a proposal for creating a novel and expen- 
sive nationwide system of separate article III bankruptcy courts. 

In 1787, the first Congress determined that the judicial power of the 
United States under article III of the Constitution should be exercised 
by a sA'stem of couise of the general jurisdiction. U.S. district courts. 
I want to stop thei-e for a monient to say .something. 

Judge Friendly's book on the Federal coiirts. speaks of district 
courts being courts of general jurisdiction. We can't be confused bv 
that because when you talk and compare to the State courts of general 
jurisdiction, they're not courts of general jurisdiction. They have 
just such jurisdiction as Congress imposed on them. 

In the State system the trial courts are courts of general jurisdic- 
tion. They have everything. But I think when we use the term here 
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•we're talking in terms of a general jurisdiction as compared to 
specialized courts: tax court, bankruptcy court, and the like. 

AVith few exceptions for small specialized couils such as the U.S. 
Court for Customs and Patent Appeals, we have maintained for 200 
years this nationwide system of courts of genei-al jurisdiction. These 
courts, the U.S. district courts, are the core of the Federal judiciary. 
They have adapted successfully to their increasing and clianging re- 
sponsibilities which have paralleled the changing life of the Nation. 

We do not have tax judges or antitrust judges or civil rights judges 
or criminal law judges—I want to modify that to note that we do have 
tax judges: We do nave a tax court. To erect parallel to the district 
courts a system of article III bankruptcy courts, which under H.ll. 
8200 would liave even broader jurisdiction that district courts, would 
almost certainly operate to diminish the prestige and influence of our 
district courts. 

As Attorney General, I have tried to insure the optimal use of our 
district judges by supporting le^gislation wliich would not only expand 
their numbers, but whicli would also diminish the call on their services 
by the use of magistrates and alternative dispute-resolution mechan- 
isms, such as arbitration. 

In sumai-y an article III bankruptcy court, in my judgment, is un- 
wise as well as urmeeded. 

Now, the balance of my testimony is very short. I'll just go head and 
read it. It's just three pages. It has to do with trustee problem. 

H.R. 8200 would also create a system of U.S. trustees, with a U.S. 
trustee for each judicial district, appointed by the Attorney General 
to a 7-year term. A 10th Assistant Attorney General position would be 
created for the person who will assist the Attorney General in super- 
vising tlie U.S. trustee system. Although the duties of the U.S. trustee 
would vary with the chapter under which a case is filed, he would 
generally act as trustee in no asset cases and supervise private trustees 
in certain other cases. In chapter XIII individual repayment plan 
cases, the U.S. trustee, rather than the bankruptcy judge, would have 
the primary responsibility for the conduct of the case. 

I support the establishment of a system of official trustees. It would 
have at least three beneficial efi"ex?ts on the present system of bankruptcy 
administration. First, the official trustee's authority to appoint and 
supervise private trustees would eliminate the current appearance of 
unfaimeas cau.sed by the bankruptcy judge i-uling on the actions of the 
trustee who is liis or her appointee. 

Second, an official tinistee could take over many of the supenisory" 
responsibilities presently borne by the bankruptcy judge, thereby free- 
ing the judge to concentrate his efforts on his judicial duties. 

Third, an official trustee could act as trustee in those cases such as 
no asset or nominal asset cases, in which there is a minimum of credi- 
tor control, thereby assuring that the case is handled in the public 
interest. 

However the Department of Justice, as attorney for the Federal 
Government, a major creditor in many bankniptcies, has concerns 
about any major role in bankruptcy administration. "VVhile I realize 
that the proposed U.S. trustee would most often act as trustee in those 
cases where there is no creditor interest, the appearance of a conflict of 
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interest will always be present. And of course the apperance of a con- 
flict of interest is just as harmful to our judicial system as the actuality 
of a conflict of interest. 

In legislation whicli seeks to remove apparently conflicts of interest 
in the current bankruptcy judge appointment nieclmnism and the 
trustee appointment mechanism, it would be ii-onic to create another 
apparent conflict of interest—the attorney for a major creditor being 
responsible for the supervision of the ban&rupt estate. 

I believe that the official trustee should be placed in tlie judicial 
branch. 

One altei-native proposed by the Danielson/Railsback amendment 
would be district court appointments of the official tnistee. Another al- 
ternative would be to place the official trustees under the supervision 
of the Administrative Office of the U.S. Courts. 

A third possible location would be within the judiciaiy as an in- 
dependent establishment much like the Federal Judicial Center. Any 
of these alternatives would be preferable, in our opinion, to the place- 
ment of the U.S. trustees in the Department of Justice. 

I'd like to say at that point that as Attorney General I don't want to 
be kept in a role of trying to block thinks and trying to shirk responsi- 
bility. If the committee were to look at all of these alternatives and 
finally decide that the Justic Department is the best place, I suppose t 
would che«rf uly go along with it and set it up the best I could. I don't 
know if these alternatives are the best. 

I have an idea that the court administrative office would be the best 
place to put the trustee. They have quite an administrative set-up. 
For example, they keep up with all the wiretaps granted even in the 
State courts, and they publish an annual report on that. So they have 
some other duties. 

But I'd be glad to come back again and meet with the committee and 
the staff sometime and talk about it, if you get to the point where 
you think the Justice Department really ought to do it. 

I wish to close my statement by commending this subcommittee and 
its staff for producing a bill which, if enacted, would be the first major 
revision of the bankrujrtcy law since the 1938 enactment of the Chan- 
dler Act. H.R. 8200 is basically sound, much needed legislation. Dele- 
tion of the provision? for article III bankruptcy courts and Depart- 
ment of Justice control of U.S. trustees would satisfy this Depart- 
ment's main objectia/is to this most important legislation. 

Mr. Chairman, I think that concludes my statement. I'd be glad to 
try to answer any nucstions. 

Mr. EDWARDS. Thank you, Mr. Attorney General, and thank you 
^   for your offer of cooperation with regard to the final decision on the 

f)lacing of the U.S. trustee. That is not our largest, problem. "We can 
ive with that trustee being in different places. We can handle that 

OK. 
The bill—more than 300 pages—has an amazing amount of support. 

There's hardly anybody who doesn't say that all 30O pages are, good. 
And yet there are some really revolutionary reforms in the bill— 
in addition to whatever we might decide about the court system, or 
the trustee system—and yet it has support throughout the United 
States. 
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However, we are in a catch-22 position with regard to the court 
s^rstem. Much of the support will melt away—we have found that out 
with recent witnesses—if the system such as you suggest, or certainly 
in the Danielson-Railsback proposal is made a part of the bill. We 
really won't have much support tliroughout the United States for 
this. 

For example, the banks testified yesterday—representing literally 
hundreds and hundreds of banks aiound the United States—say- 
ing there are provisions in the bill that are not to their advantage, 
insofar as credit is concerned, foreclosures, secured creditors, and so 
forth, perhaps indicating that portions of the bill favor the debtor 
more than these large creditors would like. 

However, they are willing to go along with those changes only on 
the condition that they have a better forum for their luige problems 
regarding insolvency—hundreds and hundreds of millions of dollars 
involved on a yearly basis, for which they have to go to referee in 
bankniptcy. 

The referee's order—how do they know how good it is? If thev 
went to a tenured judge, an article itl judge, the lawyers for the bank 
would say, "yes, we can count on that. We can move ahead; not just 
the fii-st step down the road." 

And we've had much testimony over the la.st 3 days saying that we 
don't want any more specialized courts. Well, we've got a specialized 
court, right now. The bankruptcy judges are a court, only they do all 
the work. We've got a specialized court. All we're tiying to do is make 
it an effective court. And it is a problem. 

We're losing bankruptcy judges, too. Just last, year, or the year 
before, we lost 15 to 18 of the best bankruptcy judges in the country. 

I recognize the gentleman from Virginia, Mr. Butler. 
Mr. BUTLER. Thank you, Mr. Chainnan, and thank you, Mr. Attor- 

ney General, for your very concise statement and careful analysis. 
I guess I detect some mellowing on the question of the U.S. trustee, 

and I appreciate the concern with this problem and the basis for your 
questioning our earlier decision in this regard. 

Greneral BFXL. Let me say right now, I recognize that that is a 
problem. I've been practicing law a long time. I expect I have l)een in 
bankruptcy court long before any of the members of this committee. 

And when I was a young lawyer, an old lawyer said the bankruptcy 
court was run for the benefit of the referee and the trustee, and the 
referees' pension fund. That was just a general comment. And he 
said, "no creditor ever gets anything.'' And sometimes, that seemed 
to be true. But there's bipen a tremendous upgradins: of the caliber of 
the bankruptcy referee, now "judge," and the whole system has been 
upjrraded over the years. 

I've seen it improve with my own eyes. But the trustee part is a 
problem. People wonder who ,<Tots all these trusteeships. Whose friends 
tire they ? Wlio supervises them ? Thnt sort of thi ug. 

And I don't want to be cast in the role of not trying to solve the 
problem. I'm certainly a problem solver, and I'd like to help however 
T cnn. That's what T meant. 

Mr. BUTLER. Yes, sir. Well, I appreciate that. 
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As a matter of fact. I feel that, throug^liout this, you have pretty well 
stated the problem. There are wily slight differences on the solutions, 
from time to time. That's helpful. 

To understand your view with reference to, for CKample, the extent 
to which your jurisdiction—as I judge, you liave some views—but not 
with reference to the extent to which we would eximnd the jurisdiction 
of the bankruptcy court, that you're not adamant in this view. 

And I judge that you are familiar, of course, with the Danielson 
amendment. I would like to share with you some views about this 
jurisdiction by detriment, which is the etl'ect of that. 

It's just been my view that, instead of improving the situation, that's 
one more problem for jurisdiction that would take the energ\' of the 
court, and the time of the litigants, without really advancing tlie qual- 
ity of the justice. 

And I wondered if you had some thoughts on that ? 
[Pause.] 
General BELL. Yes, I know what it is  
Mr. BUTLER. I will read you the section. 
(leneral BELL. Read me that, if you will. 
Mr. BuTi^R. The section is: 
An original action, ander this snbsection, may be filed only with the consent of 

the district court upon the MhowiuR of nee<l to have llie case heard in the district 
court to prevent a pf)tential loss of assets or to avoid otlier adverse effects up<in 
the administration of the estate of the debtor. Tlie decision of the district court 
denyluK consent to the filing of such an original action shall not be revlewable by 
api)eal or otherwise. 

General BELL. I don't favor that. 
I'm not getting into any part of the bill except the two points that 

T mentioned. Now, if you want me to say something alx)ut that, I would 
not favor that because it would add another hearing in the district 
court; we can't handle all the hearings we have now. And we ought to 
have jurisdictional statements spelled out. 

Tliere is a jurisdictional problem in the Federal court. Experienced 
lawyers know that it's verv hanl to tell the difference between sum- 
mary and plenary jurisdiction. 

yir. Brri^ER. Well, it's a great source of litigation. I guess we've got 
to keep the lawyere busj'. 

General BELL. "Well, we've got more lawyei"s than ever. 
Mr. Brn.ER. That's right. I think we produce them fast. 
General BELL. WO have a lot of things in the law. though, that can 

be analogized to this. In a Supreme Court decision—I think it's BeJf v. 
Jlood—decided l.') or 20 years ago, at least, the Supreme Court, for the 
first time, recognized that oftentimes you take jurisdiction to see if you 
have jurisdiction. That's what this would be. 

Take jurisdiction to see if you have jurisdiction. If you don't, then 
you release your case. But that would add another step. 

So, I wouldn't favor adding a step like that. 
Mr. BFTI.EU. I appreciate that view. 
There's one other thing that disturbs me in the Danielson amend- 

ment. And that is the provision which wotikl. in effect, have each dis- 
trict court set its own rules as to—we call that "jurisdiction by delega- 
tion" as a shorthand method—"and each bankruptcy court shall serve 
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under this chapter and shall have the power to conduct proceedings 
authorized by rule or order of the district court." 

The effect of that, we felt, I think, would be to have a different system 
of jurisdictional criteria for each of the U.S. district courts. And then, 
we questioned whether that was a uniform bankruptcy system. 

I'd like your views on that. 
General BEIX. Well, as I understand that, the district court would 

have the jurisdiction at all times. The question would be whether the 
district judge would handle it, or would refer it to a bankruptcy judge. 

So, in that sense, it doesn't seem to me it would be any hardship. 
You'd have the litigant, or the applicant, who would always have that 
jurisdiction available. 

Mr. BUTLER. The jurisdiction would be in the district court. 
General BELL. Right, so it would be available. 
Mr. Bun^R. The question would be whether it would be delegated or 

not, and the answer would be different in each district according to the 
rules of the court.. 

General BELL. That might seem, on the face of it, like a difference, 
but it really isn't a difference. Because we think of it in terms of "the 
court." The jurisdiction is in the court. The district judge would just 
have to exercise himself, rather than get the bankruptcy judge to do it. 

I don't really perceive that to be a big problem. 
Mr. BUTLER. All right, sir; thank vou. 
We felt^and I still feel—that it is. 
General BELL. It might be. 
Mr. BUTLER. It's a lack of uniformity. 
General BELL. It is that. 
Mr. BUTLER. Because there's no uniform jurisdiction in the bank- 

ruptcy courts, and you don't know whether you're going to wind up in 
a bankruptcy court, or a district court. 

General BEI>L. I wouldn't want to be drawn in a hard position on 
either side on that question, if I can avoid it. 

Mr. BUTLER. I'll try to avoid that. You're pretty charitable in this 
regard, so we won't push it too far in that regard. I thank you. 

I have endeavored to figtire out what was the most we could do if 
we were stuck with the adjunct system of bankruptcy courts. The 
caption is a "proposal." It's not a proposal; it's kind of a fallback posi- 
tion, as far as I'm concerned, but there are a number of items there. 

I think, on the basis of what you said that you don't have, 
really, argument with many of them—and I won't hold you to that at 
the moment, but we will give you a copy of that list and ask you to 
review it in terms of whether you really have any strong objections to 
the features of the adjunct court that we would try to impose. 

General BELL. Well. I am just glancing over it. Let me say some- 
thinar. You know. I used to be a Federal judge  

^[r. BuTr>T:R. I heard about that. [Laughtei*.] 
General BELL fcontinuing]. And I resigned. Wlien I resigned. I 

received nothing. I was able to got the money back that I paid into the 
widow's pension fund, but no pension of any sort. 

Wlien the bankniptcy judge retires, he can get a pension when that 
time runs out. Tliey can serve for 15 years—be 35 years old when they 
go on the bench, quit at 50, get a pension, and go practice law. Tliat 
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•way, it's a more desirable job than a Federal district judge, or a circuit 
judge, because in those positions you can't get out. 

The judge system is fixed where they keep vou—I don't want to say 
it's slavery, but it's awful hard to leave.' [Laughter.] 

Mr. BuTLESR. That's the reason so many Federal judges resign and 
take the referee's job? [Laughter.] 

General BELL. I liaven't hoard of a referee resigning who went on 
pauperage, either. I know of bankruptcy judges who've resigned be- 
cause law practices are very good these days. There's an advantage to 
this system. 

Every Federal judge—not every Federal judge, but many Federal 
judges—would like to be put on a lo-year plan so they'd have that 
option, that you could quit if you wanted to. A lot of Federal judges 
would even go along with standing for reconfirmation, if they knew 
thev could get the pension. 

So, this system is not all bad. Now, of course, in life, you pay a lot 
of attention to honor—it would be an honor, I guess, to be an article 
III judge. But you can give tlie bankruptcy judges all of these things— 
everything that an article III judge has, except life tenure. And as a 
tradeoff, they get disability to quit and draw a pension. So I don't 
tliink they're in bad shape, from that standpoint. 

Surely they ought to be supplied with their own law clerks, court 
reporters, and such things, and I would think that most of them do. 

I think the basic problem is that, in some districts, the bankruptcy 
judge may be treated almost like, or feel like a second-class judge. Of 
course, he's around there in the same courthouse as the district judge— 
lie's a]>pointed by the district judge, instead of being appointed by 
some outside group. And he probably feels his status needs uparrading. 

The same would be true, eventually, with the magistrates. ^Vliat we 
get down to in the end is: What kind of court system—overall court 
system—do we want! 

I was on the American Bar Commission on Standards of Judicial 
Administration for .5 years. Judge McCree, incidentally, was on the 
same Commission. We got out three volumes, and one of them was on 
court organization. And we decided, instead of all the Stat« court 
systems, and the Federal system, it was a better system to have a trial 
court of somewhat general jurisdiction, and then have people in that 
court called ludicial officers who handled the specialized matters. 

In the Federal system, we've got bankruptcy judges and we have 
magistrates. I haven't heard anylx)dy say anything about the title of 
magistrates vei-sus judges. I think eveiybody's pretty satisfied with 
tliat name. But that's a system. And in that sense, they're all in the 
same court system. 

You can't liave them appointed differently. As you know, in the 
maofistrate's bill, you get a little different appointment system. 

I think the way we stand now, tlie district judges can recommend 
]ieople. If they're to be approved by the Judicial Council, you can 
get some kind of different appointments system, in itself, that bi-ings 
alx)ut a little different status. But T do favor the system where you're 
all in the same court, and most of tJie tune you have the same clerk's 
office. 
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It's completely iinnecessaiT, in my judgment, to liavo a separate 
bankniptcy court clerk's office. You've got all tJiese people worlang in 
tlie clerk's office in most places. 

Mr. BuTLFji. I think pix>bal)ly the problems would arise from the 
suboi-dinate position of the referees, and the subordinate position of 
tlie clerks. 

General B>xi.. Tt gets down to stfltus. If you have status, you have 
power; if you don't have status, you don't have the jjower. I think tliat 
they think they're being mistreated, and I'd stop that, because these 
are important positions tliey hold; they're important courts; and 
anything the committee can do to change that ought to be done. 

I tiiink tliat maybe one error, or fault, in the system, has been 
that tlie Judicial Council has never l)een charged with looking into 
what goes on in a Ininkniptcy court. I know, as a member of the 
Judicial Council for the P'ifth Circuit, we didn't have too much to 
do. We'd have some hard problems come up sometimes—pi-oblems of 
discipline, and those sorts of things that we could handle—but we 
didn't send somebody ai-ound to see what the morale jjroblems were; 
how efficient these vai'ious courts were—we left that completely to the 
district judge, and for a very good reason. 

Tlip district judges picked those bankruptcy judges, and picked tlie 
magistrates. I Jmd. one time in my own State, a district judge who 
selected a magistrate. I heard he selected one that didn't suit me too 
well. I went to see the circuit judge in tlie State. I found out there 
was nothing T would do alwuf it. Those sort of things are prol>]pms. 

But I don't think tlie prol)lem is article III versus sometliing else: 
it's a stnicture in the system. If it would turn out some day tfhat we'd 
have to take this question up again, of coui'se we'll debate it again. But 
I think you're making so much prr^ress in tliis bill, that I wouldn't 
want it to fail because we're arguing al>ont article III versus a 15-year 
tei-m, full-pensioned selection by the Judicial Council. 

Mr. BTJTLER. Selection by tlie Pre.sident of the United States of 
bankruptcy judges? Would that disturb you? By the President? 

General Bi:ix. It would not. It would l)e a little different from what 
we're doing now. I gnos.s—we're doing it the same way. We have a 
lot of these apiwintnients. 

As you Iniow. I've b<>en having a lot of problems with TJ.S. attorneys. 
That seems to be a big problem in selecting judges. I guess it's more 
political. 

^fr. BTTLKR. Tliose are the folks who seem to do pretty well when 
they quit. too. 

General BELT.. If the Congress wants to do that, we could handle 
that.. 

You might be charged with giving the party in power more patron- 
age. You have to recognize, if you have a sykem where the Judicial 
Council, or even the district judge recommending to the Judicial 
Council, that they be selected, you have less of a political svstem. 
Because some judges are Democrats, some are T?epublicans. 

If you want to give it all to tho Democrats, we'd—we, being in power 
right now, I guess I couldn't object to it. 
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Mr. BuTLKR. Patronage is a "bui-den" of power, I think, in my 
observaition. 

[Laughter.] 
(ieneml BFXL. It is a buiflpn, I think. It really is that. I wouldn't 

qnaiTel with yon if yo»i think that's the way to do it, 
Mr. BuTLKR. Thank you, Mr. Attorney General. My time has expired. 
Mr. EDWARDS. Mr. Drinan. 
Mr. DRINAN. Thank you, Mr. Chairman, and thank you Mr. Attor- 

ney General for coming ont-e again to help us. I was glad to 
hear you say that you didn't want the bill to fstil because of the con- 
troversy over article T and article III judges. 

But it apr)e!ii-s to me—and I reflect the opinion of the sulx-ommit- 
tee—that this is really a crucial thing. The point was made yester- 
day that never in the liistory of the Reptiblic has Ck)ngress appointed 
article I judges for oontixnersies in Federal courts involving two 
litigants and not the Goveniinent. The specialized courts that I've 
cited, such as the tax court involve the sovereign. Therefore, they 
ai"e specialized courts in the technical .sense. 

Consequently, I am persuaded that if bankruptcy is going to remain 
as it is between two divisions in the Fetleral court, article III judges 
arc required by the Constitution. If we don't put in article III judges 
there's going to l)e litigation that will go on for years and years as 
to the constitutionality of article I judges, adjudicating these disputes. 

Xow ultimateily^ in almost every statement that we have received, 
they come to the point tiiat you cx>me to on page 9: that somehow the 
appointment of moie article III bankruptcy judges would almost cer- 
tainlv operate to diminish the prestige and influence of our district 
courts. 

"Well, I try to analogize that to the Congress. Suppose that 100 more 
Members of the House were going to be added, and we were going to go 
from 43.5 to 035. I'm certain all of us would say this diminishes our 
prestige and influence. 

But I don't think the argument in this case, of course, has sub- 
stance because these people are now doing this work. It seems to me 
if we elevate the positions but not the individuals holding them we 
make no commitment to any referee that he's going to have a job as a 
judge. It seems to me that would add to the prestige and influence of 
oui' Federal courts. 

General BKI,I-. I disagree. I don't think the bankruptcy judges, 
engaged as they nve in very specialized work, really ai*e doing the 
same thing as district judjres. A district judge has to be a person, or 
should be a person, of wide knowledge. exv>erienced in many phases 
of the law; much more so thnn a bankrui^tcy judge. That doesn't 
meaji that bankruptcy judge couldn't do it. 

But I would suggest that if any bankruptcy judge wants to be a 
district judire, we've got a lot of vacaucips now. And as you know, 
if we're going to have 125 more. So I think they ought to apply 
to be district judges if they want to W district judges. 

Of course, that's what they're reiilly doing. You can call it some- 
thing else if you wnnt to. But you provided that they can sit on the 
-circuit court of appeals; they can sit on it interchangeably with the 
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district judges. So why not let them apply to be district judges? 
Let's go and find us some bankruptcy judges. People that are happy 
doing that. And there are a lot of people who are happy doing this. 

ilr. DRINAN. But you have the image that everyone has: that some- 
how bankruptcy courts are really not as importajit as the district 
courts. As you put it yourself, there's a certain prestige element. 
In many districts, and I'm quoting you. the bankruptcy judges are 
treated as inferior. Article I status would mean that they're still in- 
ferior. As you say, quote unquote, it gets down to status, and that 
the judges understandably say, this diminishes our prestige. 

But I insist that it diminishas the prestige of bankruptcy when 40 
years ago the Federal district judges said, listen, get this stuff out of 
here. This is too complicated. This is specialized. We want to reverse 
that decision and say that a bankruptcy case is just as important as a 
tort case or antitrust or anything else. 

General BELL. Before I would agree to have article III bankruptcy 
judges, I would first agree to abolish the bankruptcy courts. I'm 
not certain that we need bankruptcy courts in the sense that we 
have them now, anyway. The district judges can be bankruptcy 
judges. They do many things now more complex than handling 
bankruptcy cases. Back 40 years ago they didn't. It was a sinecure 
to be a district judge, until about the sixties, the beginning of the 
sixties. 

So we haven't looked at that. I'd be glad to get into that myself, if 
you want to get into it. Just do away with the bankruptcy courts 
altogether. Use judicial officers, use masters, and whatever you need, 
and specialized clerks. 

You know that you don't need any judge now in chapter XIII 
for the wage earner plan. Every place has got a standing trustee; 
some lawyer there is handling them. A lot of these complex corpor- 
ate reorganizations a district judge could handle. They handle things 
now that complex. 

Under title VIIF, equal employment opportunity they've got nearly 
every major corporation in America in a present level of receivership. 

Mr. DRINAN. Mr. Attorney General, you're saying precisely what 
the thnist of this bill is: That we want to get away from the "bank- 
ruptcy court as it has operated namely, sort of a second tier, and in- 
ferior status court. We want to do precisely what you've just said, 
and we've gone about it in the most realistic way we can. 

We say that article III judges should preside over the ultimate 
decisions that are made in bankruptcy cases, and that lesser judicial 
officers or the trustees should in fact be administering the technical 
aspects. 

We're doing precisely what you just suggested. We can't do that 
with article I judges, because that perpetuates the parallel system, the 
subordination and the second class status of the bankruptc,v 
proceedings. 

General BELL. I don't favor article I. I just favor judicial officei-s 
who are adjunct to the district court, just part of that same court. 
That's my testimony. 

And I don't object to any bankniptcy judge being made a district 
judge. I'm just trying to hold it to district judges. I just don't want 

^V 
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to have two classes of article III judges; one bankruptcy, one district 
judges. And tlien, later on, we'll get the magistrates in, and they will be 
another class. That would be bad. 

Mr. DRXNAN. You're saying precisely what this bill says, that these 
coui-ts may be parallel in the sense that certain people are specialists 
or become specialists in bankruptcy, but that a Federal district court 
judge is a Federal district court judge. If in Montana the so-called 
bankruptcy judge doesn't have enough to do, then he can sit on any 
case that comes before that Federal district court. 

General BELL. I'm not saying that. I'm saying that there should be 
just one class of judges, district judges, and we do away with bank- 
ruptcy judges. Period. If we need another 100 district judges, let's 
get them. 

Mr. BUTLER. Would the gentleman yield on that point? 
Mr. DRINAN. Yes. 
Mr. BUTLER. What you're saying is that you would prefer an expan- 

sion of the jurisdiction of existing district courts, with perhaps the 
additional provision for a division, a bankruptcy division, at that 
level, rather than separate article III bankruptcy courts? 

Genei'al BELL. Precisely. 
Mr. BUTLER. DO you have a view with reference to assigning a pri- 

ority in the statute so that we can expedite hearing bankruptcy cases ? 
Gfeneral BELL. If I had to start over, if you asked me to be the 

master and come in here and get up some sort of a plan for you, if 
it looked like we had a choice of setting up a bankruptcy court as an 
article III court, I would just say that I would add district judges. 
I would say to the district judges, "You're the bankruptcy judges, just 
like you're the title VII judges and all these other statutes that wo 
have, judges. You handle it" 

Now, what they will do most likely would be appoint somebody 
known as the judicial officer. It would be—I guess in the end we would 
have bankruptcy referees again. We would come full circle. But they 
would have somebody doing that work. 

But we'd just have one set of judges. They'd be called district 
judges, and they'll handle all of these things. That's my idea about 
the masristrate's bill. They just serve under the district judges. 

The litigants can decide if they want to use a magistrate. First the 
judge decides. 

Mr. DRINAN. Mr. Attorney Greneral, that was precisely the archi- 
tecture of this bill. But we didn't realistically think we could just 
wipe out all the trustees in the whole bankruptcy system as it works 
now. 

So we have devised a system to do precisely what you're suggesting. 
That the U.S. Trustee, and these other individuals, will do the work 
that is not judicial, the administrative work of carrving forward the 
estate. So I think we're saying the same thing. I welcome you, in that 
you too, like the subcommittee, have been born again. 

General BELL. I hope you don't think that, because I'm not agreeing. 
[Laughter.] 

I'm not agreeing to making any bankruptcy judges article III 
judges. 

Mr. DRTNAX. We don't say that in the bill. We say that these people 
who are now referees or judges can sit there and hope and pray 
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that they'll be appointed by the President as a judge. But they have 
absolutely no right to that. 

General BELL. Whoever gets appointed will be called a bankruptcy 
judge: that's what T object to. 

Mr. DRINAN. We're not going to call them that. We're going to call 
them judge. 

General BELL. I^et's call them U.S. district judges. 
Mr. DniNAK. We'll call them that. 
General BELL. With full duties. 
Mr. DRINAN. Article III life tenure. 
General BELL. Full duties. 
Mr. DRINAN. My time has expired. I'm very grateful for your 

testimony. 
Mr. J^DWARDS. The gentleman fiom Illinois, Mr. McClory. 
Mr. MCCLORY. Thank you. Mr. Chairman. 
I've examined your statement, Judge Bell, and have listened atten- 

tively through to the respon.ses to various questions. 
I don't interpret your views here this morning the same as my 

colleague from Massachusetts. Father Drinan, does. And I rather feel 
that you are not agreeing with what his interpretation of your testi- 
mony is. 

General BELU I think Father Drinan knows that I'm not agreeing 
tx>it. 

Mr. MrCLonr. I'd like to point out that I came on the siibcomniittee 
and got into this subject of bankruptcy at about the same time that 
voii became Attorney General. So we're starting off about the same 
time-frame as far as untlerstanding what this legislation is endeavor- 
ing to do. 

However, I think it's extremely unfortunate that you come here 
this morning and. in n»y view, don't contribnte to our resolution of a 
dilemma which the committee is experiencing. 

In other words, the subponuiiiftep ununinumsly op^xised the Daniel- 
son/Railsback amendment with which yon appear to be in general 
agreement. 

General BELL. I wrote a letter saying I was in agreement with the 
Danielson/Railsback amendment. 

Mr. McCixiRY. You were in agreement? 
General BEIJ.. I have not changed. 
Mr. McCix>RY. And I think it's unfortimate that yon hold to that 

position in this effort that we're undertaking here for a substantial 
improvement, I would say. of the law with regard to bankruptcy. 

In my own case—I initially was of the view that we should not 
have article III judges. And I argiied that and went through the 
whole thing, but came finally to the conclusion that if we want to do 
what tliis amendment to the bankruptcy law undeitakes to do. that we 
would be frustrating our own efforts by endeavoring to continue this 
type of role for tlie bankruptcy judge or referee or whatever title he 
might have. 

And recognisiing the vast amount of assets that arc involved each 
3'ear in bankruptcy, and the extreme importance of this to the economy 
and to our society, this whole subject of haukru))tcy. it seems to mo 
that we have to develop a baiikiniitcy court which has greatly ex- 
panded authority and which—and your letter which I saw—an earlier 
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letter that you wrote—the bankruptcy judges could not exercise con- 
stitutionally—unless they were article III judges. 

I do have a couple of questions. 
One, is there any authority for the appointment of bankrupcy 

judges by judicial councils, if judicial councils were to undertake this 
authority ? What would be the constitutionality of that ? Wliat article 
of the Constitution would authorize it? What majority would be re- 
quired on the judicial council in order to name bankruptcy judges 
under the Danielson/Railsback type of amendment ? 

And I suppose, do you feel that such judges, if appointed, could ex- 
ercise all of these powers, including limited contempt power and 
limited injunctive power? 

General BELL. Well, the first question: Does the judicial council 
liave authority to make such appointments? 

No; the answer is no. The statute could so provide, though. If you 
want to give the judicial council that power. 

I've not Iwen asked about that. Based on my experience, if the com- 
mittee would ask me how to handle that, I would say quickly that the 
way to handle it is for the district court to make the appointment 
subject to the approval of the judicial council. The judicial council 
won't know anything about who these applicants for jobs in, say At- 
lanta are. They're going to call the district judges and ask them to tell 
them; that's where they're going to get the names anyway. 

So wliy not let the judges make nomination or selection subject to 
the approval of the judicial council. That's really all you need. And 
that can be easily done by statute. 

The judicial council has more power, but that's not in the law. That's 
the answer to that question. 

Now, the second question, you're talking about jurisdiction. My 
theory, which is not an article I court but an adjunct court, the 
jurisdiction is in the district court. Now, that needs to be clarified. The 
law is so unclear in the area of summary versus plenary jurisdiction. 
And these conflicts where State courts somewhere have assets and 
bankruptcy courts are trying to protect them. 

I don't know about the contempt power and the injunctive power. I 
know that bankruptcy judges would feel better if they had some con- 
tempt power. I wouldn't object to giving them some small amount of 
contempt power. I'm not much on judges having contempt power, 
period. 

I have the usual trepidation of any lawyer who appears before a 
judge. I've been a judge too, so I worry about abuse of power. But 
T don't object—they've got to have some way to maintain order in the 
courtroom. There are some obstreperous lawyers. So I'd give them 
something. 

And the same might be true as to injunctive power. There'd be some 
things where you wouldn't want to go get the district judge to rehear 
the injunction. 

So that's something—all those things can be handled. You're not 
asking me for advice. You're saving that I'm not helping. I'm glad to 
help. I'm on the Hill all the time. People call me and ask me to give 
advice on something, to mediate. I do it all the time. 

Mr. MCCLORY. I would say that my own view is, we're not really 
working together today or at this time. I think we're working at odds. 
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General BELL. We're working at odds on article III courts. 
Mr. MCCLORY. XV.S the good Father said, that's rather the crux of 

what's involved here. Could I encourage j^ou to study and consider 
an alternate position, a perhaps compromise position which your 
office and this committee might be able to work together to resolve 
this? 

It has been suggested to use that perhaps converting the whole 
referee system into district judges, which has been desciibed here 
by some without knowledge of the subject that this was going to add 
200 or 300 district judges, which is not the case at all. In the legis- 
lation, there's no specific number of judges that would be added. 

But would you consider that we might designate, say, 30 addi- 
tional district judges to serve as the district bankruptcy judges, with 
this broad authority which we would like the bankruptcy judges to 
have so they could handle all of the aspects of a large reorganization, 
all of the questions of labor law, including injunctive authority and 
titles and equitable interests and all kinds of different subjects which 
are involved in almost a typical reorganization plan? 

General BELL. Well, I'^ be glad to do that. 
Mr. MCCLORY. And then have augmented authority for this second 

tier of district judges, which would handle the more routine bank- 
ruptcy subjects. 

General BELL. Transfer the railroad reorganization from district 
judges over to the banlonptcy judges? You know that banlmiptcy 
judges now are not allowed to handle railroad reorganization. There's 
a judge in Pliiladclphia who hasn't done anything for 2 or 3 years but 
work on the Penn-Central RaUroad case. 

I mean, I cite that to prove that district judges do have intelligence 
enough to handle some matters that arc akin to bankruptcy. So I don't 
know if you need to go out and pick 30 people and say, "We're going 
to call you a bankruptcy judge," and though they have some unusufu 
power or ability. 

I would work with the committee to set up what I thought would 
be a good system, and just say, we're going to transfer these things 
into the district court; the district judge is responsible for them; 
we'll add more district judges; bankniptcy judges who want to be 
district judges can apply. And the district judges would have a few 
legal officers of some sort to handle some of the things. That's the 
way it would finally work out, and reall v might be better. 

You see, any time you get two parallel sj'stems, you've got trouble. 
Because you haven't got accountability. And one—the district judges 
have more power than bankruptcy juclgcs, by hiring people and that 
sort of thing. So I don't blame the bankruptcy judges. I feel I know 
what they really feel about the situation. And they want to get some 
relief. And I want to help in that regard. 

Mr. MCCLORY. Judge, my time is up. But I judge, too, that you're 
reluctant to consider and recommend this alternate proposal. 

General BELL. I am, sir; yes. 
Mr. EDWARDS. Thank you, Mr. McClory. Mr. Levin? 
Mr. LEVIN. Thanlc you, Mr. Chairman. 
Judge Bell, I would like to pursue for a moment something you 

said earlier to Father Diinan, and that is that you would have no 
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objection to eliminating the referee system and creating, additional 
district judgeships to handle bankruptcy cases. 

We heard testimony in the last few days that bankruptcy cases are 
handled somewhat differently tlian ordinary civil cases. They are 
an ongoing proceeding wibli many matters coming up during the coui-se 
of the proceeding. And there is a certain need for speed because of 
dissipating assets and so on. 

I'd like to read from the court organization standards tliat you 
mentioned in the unified court system. 

It says, "The trial court should have specialized procedures and 
divisions to accommodate the various tj-pes of criminal and civil mat- 
ters within its jurisdiction." 

If the subcommittee were to decide to create the additional district 
judgeships to handle bankruptcy court cases, would you favor creating 
some kind of specialized procedure or division to handle bankruptcy 
cases separate from title VII cases or antitrust cases? 

General BELL. I'm not certain I would. I'd have to think about that, 
because we have so many specialized modalities now in the Federal 
court that I don't know if you need to do tliat, because a matter of 
administration is all it is. 

You probably have an administrative system in the clerk's office 
who would really be the clerk of the bankruptey division, and you 
might be able to assign judges to the banlcruptcy division on a rotating 
basis. 

I'd have to think about that a little bit. 
But I don't believe it's an insurmountable problem. 
It could well be more efficient to assign somebody as a bankruptcy 

judge for 2 or 3 yeai-s, if he wanted to do that. 
The trend in recent yeare has been for the case to be assigned to 

district judges on a rotating basis, the so-called wheel system. 
Mr. DRINAN. If counsel will yield: Judge Bell, there's 250,000 

bankruptey cases every year. That s double all the cases that come into 
Federal court. So I don't tliink it's very realistic to say that you 
don't want a specialized division. The specialized division is there. 
In assets and in volume of cases, the docket is overwhelmingly larger 
than the regular Federal district court. 

General BELL. I had this checked out further, and 85 percent of 
those cases are not cases; they are really nonasset filings and chapter 
13's, and there is no bankruptcy judge that I've ever seen who can't 
handle a chapter 13. They're routine. They might talk to somebody 
occasionally. But we don't call those cases. 

So that's been the problem from the beginning. They'll be using 
that kind of testimony over in the Senate. We had 245,000 cases. 
"Cases." I don't know who started that, but it's just simply completely 
an unrealistic way to approach the problem. 

One of those figures  
!Mr. BUTLER. It's a footnote on page 5 of your testimony. 
General BELL. I'd have to say though, in fairness to you. Father 

Drinan, that even in the mix of Federal cases in the district courts 
now, there is a vast difference. The court administrative officers had 
to come up with something called a weighted case load index, and they 
say an antitrust case counts as one, and a habeas corpus might count 
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a quai*ter. They try to balance it and see what the caseload is in one 
district as compared with another district. You can do tlie same thing 
in these bankruptcy cases. 

Mr. DRINAN. Except that the law that we have proposed, the 
chapter 13, will be greatly expanded. The wage earner will become a 
small business. "VVe encourage rehabilitation rather than liquidation. 
So I think that we put a whole new accent on it, and the number of 
cases that are prolonged may well increase. We want it to increase 
rather than just have liquidation. 

I yield back to counsel. 
Mr. LEVIN. Thank you, Father Drinan. 
Judge Bell, I only have one other question. 
If the subcommittee decides for structural reasons, constitutional 

reasons, whatever, that the U.S. trustee system should not be in the 
judicial branch but should be in the executive branch, would you 
£ refer that it be placed in a separate agency or a new agency or a 

ifferent department or agency tlian the Department of Justice? 
Judge BELL. I'm not certain about that. 
I might prefer that it be in the Department of Justice. 
I'm not trying to expand the Department, but we have so many 

parts of the Department of Justice now that I might be able to 
insulate it in some way to remove the appearance of any impropriety. 

I don't know. I'd like to get back to you on that. I'd like to talk to 
my people some about that. 

Mr. LEVIN. Thank you. Judge Bell. 
Thank you, Mr. Chairman. 
Mr. EDWARDS. This subcommittee is assisting you in reducing the 

workload of the Department of Justice, we have been cooperating 
with the FBI for a number of years in reducing their domestic 
intelligence load. [Laughter.] 

General BEIJ>. I'd have to say that we just about finished that project. 
There's very little left.. 

Mr. EDWARDS. Mr. Klee. 
Mr. KxEE. Thank you, Mr. Chairman. 
Mr. Attorney General, I might point out that in the few bankruptcy 

cases that are big cases, you often have up to 500 litigated matters. 
So those cases might be akin to several more than just one case. That's 
another aspect in which the statistics are misleading. The point that 
has been made by previous witnesses, though, is that because bank- 
ruptcy involves an estate, a res that is in a sense a wasting asset, an 
asset that will dissipate unless it is distributed promptly, Siat if you 
restored bankruptcy jurisdiction to the district courts, you either have 
to be prepared to give it priority over criminal cases to insure that it 
will be heard in a timely fashion or you have to be prepared to create a 
separate division with judges either assigned to that division or rotated 
into that division to insure that prompt attention will be paid to the 
bankruptcy cases. 

This bill proposes to separate the administrative and judicial func- 
tions so that all the bankruptcy judges will be doing is resolving dis- 
putes, doing judicial matters, no more first meetings of creditors 
and things like that. 

Based on that premise, if the jurisdiction were returned to the 
district court, would you prefer giving bankruptcy cases priority over 
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criminal cases and retaining bankruptcy jurisdiction -with the district 
judges or would you prefer creating a separate division of the district 
court? 

General BELL. You've got me in a no-win position in that case. 
Why don't you just go anead and ask me if I've stopped beating 
my wife? [Laughter.] 

You know I can't say I wouldn't give priority to criminal cases 
or the American public would want me to resign. We've got to try 
criminal cases. 

My answer is that we're supposed to have enough capacity in the 
court system to try all cases. I would also worry about some widow 
whose husband got killed and she can't get her money, or about a 
civil rights case where people are being discriminated against and 
can't get a hearing. So the debate is not between criminal cases and 
bankruptcy cases; it's between handling all the cases. 

Mr. KLEE. Except  
General BELL. I want to handle all cases. I don't want to deny any- 

one justice. You know, the banks may think they've got some special 
priority to get into the bankruptcy courts as creditors, and somebody 
else over here might think tliey have a better case than the banks. 
Now. who is it the bankniptcy courts are helping? 

Mr. KLEE. They are helping the entire public interest, as the banks 
pointed out yesterday. The only reason that they are willing to live 
with the bankruptcy system is because it has the potential of working 
reasonably well. They are not going to make loans to businesses and 
give them workouts if they have a terrible bankruptcy court system. 
They are going to refuse to roll over the loans and put people out of 
jobs and put businesses down the drain unless they have a reasonable 
court system under which they can save their money. 

General BELL. I have been a bank lawyer off and on all my life, 
and I'll guarantee you that the bank would have more confidence 
with the district judge handling the bankruptcy cases than they 
would under the present system. 

So if you want to make the business people feel good, turn them 
over to the district judges. 

Mr. KLEE. Thank you. Sir. Attorney General. 
Thank you, Mr. Chairman. 
Mr. EDWARDS. Mr. Attorney General, thank you very much for 

very helpful testimonj'. Wo appreciate your coming up here today. 
And we also thank you for your offer of cooperation. 

General BELL. Let me know anything I can do. I'll be glad to do it. 
Mr. EDWARDS. Thank you. 
Our next witnesses represent the National Bankruptcy Conference. 
Will you all proceed to the witness table? 
Mr. George M. Treister, Esq., Los Angeles; William Rochelle, Jr., 

of Dallas; Professor Frank Kennedy, University of Michigan Law 
School—Professor Kennedy was the heart of the Commission, and 
we're just delighted to have you, Frank, here—and our old friend, 
Professor Vern Countryman of Harvard Law School. 

We're loaded with authors today. The gentleman from Massa- 
chusetts, Mr. Drinan, has written a bestseller, "Save Israel," and 



238 

Mr. Countryman has written a bestseller that I've just purchased—I 
must say, for $18  

[Laughter.] 
Mr. EDWARDS [continuing]. On the opinions of Justice Douglas. 

It's really a beautiful book. Congratulations on a very interesting 
book. 

And then, of course, Professor Lawrence King, of New York 
University Law School who helped us so much on chapter IX that we 
were sucx^essful in getting through we got spoiled there. 

Professor KING. Slaybe it will set a good precedent, Mr. Chairman. 
Mr. EDWARDS. Although I remember one or two nights that people 

worked all night on it. 
Professor KINO. Any good product requires that kind of work. 
Mr. EDWARDS. We're glad to have you all. And who's going to speak ? 
[The prepared statement of the National Bankruptcy Conference 

follows:] 

MEMOEANDUM OF THE NATIONAL BANKBUPTCT CoNrEKENCE RE II.U. 8200 

This statement is submitted by Oie following persons on behalf of the Na- 
tional Bankruptcy Conference: 

Vem Countryman, Vice-Chairman, National Banliruptcy Conference, Profes- 
sor of Law, Harvard Law School. 

George M. Treister, Vice-Chairman, National Bankruptcy Conference, Stut- 
man, Treister & Glatt, Los Angeles. 

Franlc R. Kennedy, Chairman, Drafting Committee, National Banliruptcy 
Conference, Professor of Law, Michigan Law School. 

WilUam J. Rochelle, Jr., Rochelle, King & Balzersen, Dallas. 
The National Bankruptcy Conference ("NBC") is a nonprofit, unincorporated 

organization composed of representatives of different groups who are interested 
in the administration of bankruptcy law, including bankruptcy judges, full-time 
professors of law and practicing attorneys who specialize in this area. There are 
58 full members and 11 associate members and all areas of the country are repre- 
sented among the membership. Since about 1932 the Conference has devoted 
Itself to the Improvement of the bankruptcy law and Its administration. Since 
the filing of the Report of the Commission on the Bankruptcy Laws of the 
United States, the Conference has devoted itself to studying Uie Report and all 
the bills following it introduced In both the House and Senate with a view toward 
assisting in the passage of an Act which would substantially improve and 
reform the present law. 

No aspect of bankruptcy reform is as Important as the subjects of today's 
subcommittee hearings—the questions of bankruptcy court structure and the 
separation of the administrative and Judicial functions. 

The NBC for many years has supported the concept of an Independent bank- 
ruptcy court, one that is not subservient to nor an adjunct of the District Court. 
It is clear from our collective personal experiences that such a court is needed if 
bankruptcy cases are to be processed with fairness as well as with eflSciency and 
dispatch. As has been amply demonstrated during previous hearings before 
thus subcommittee, the bankruptcy court has already developed into a specialized 
court. It now deals with matters equal in Importance to those dealt with by any 
other trial court. Yet due In large part to its present relationship with the 
District Court—one that not unreasonably has been referred to as a stepelilld 
position—the bankruptcy court cannot attract sufficient numbers of lilghl.v 
qualified appointees to its bench. An outstanding lawyer does not customarily 
aspire to be someone else's assistant. 

Recognizing this, the NBC has proposed or endorsed various dIfCerent versions 
of an independent bankruptcy court. At one time, we proposed that the bank- 
ruptcy court be a separate division of the District Court, so long as the presi- 
dential api)olntment of judge or Judges was made specifically to that division 
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(to insnre that the bankruptcy business of the court did not again become rele- 
gated to stepchild status). When the Commission on the Bankruptcy Laws of the 
United States recommended an independent bankruptcy court of Article I 
status, on the Tax Court model, the NBC supported, and stiU would support, such 
a proposal. 

Of course, the NBC strongly supported, and still supports, the H.R. 8200 
proposal for a full Article III bankruptcy court. Perhaps H.R. 8200 is the best 
of all the possibilities, for its avoids the presently apparent problem of creating a 
special division within a court that can be expected to be hostile to the concept, 
while achieving the prestigious stature of a constitutional court. 

In any event, current proposals such as the Danielson-Railsback amendment 
which leave the bankruptcy court in an adjunct status do not accomplish the 
needed reform. For one thing, a court that derives its jurisdiction and powers 
through another court is not of equal stature with the court upon wliich the 
jurisdiction is initially conferred. It is plain that proposals that would keep the 
banliruptcy court essentially in its present place, even with expanded jurisdiction, 
will not attract the judicial talent to which the court is entitled. 

There is a need, also, for the pervasive grant of jurisdiction to the new bank- 
ruptcy court as contemplated by both H.R. 8200 and the Bankruptcy Commission. 
Otherwi.se, the objectives of dispatch, efficiency and economy in bankruptcy ad- 
ministration cannot be attained. Virtually everyone knowledgeable in the bank- 
ruptcy field would agree that the present summary-plenary jurisdiction distinc- 
tions spawn litigation and cause unneeded delay and expense. Unless the jurisdic- 
tional lines are drawn much as H.R. 8200 draws them, or in some equivalent 
manner, the wasteful litigation can be exiiected to continue. 

An abstention provision contained In H.R. 8200's proposed 28 U.S.C. Section 
1471(c) Is the best way to remit litigation to another forum when the estate's 
interest is Insufficient to justify the bankruptcy court's exercising Its expanded 
jurisdiction. The approach to this problem of proposed Section 1334(c) of the 
Danielson-Railsback amendment predictably will generate as many if not more 
jurisdictional disputes than are being experienced under present law. 

In summary, the NBO believes that the following are minimum requirements If 
the new bankruptcy court Is to have the Independence, power and prestige suf- 
ficient to achieve the reform goals : 

Appointment of bankruptcy judges by a prestigious appointing power, 
preferably Presidential appointment subject to Senate confirmation. In no 
event should appointment be by another trial court. 

A minimum 15-year term of office. 
Adequate salary, retirement benefits and emoluments. 
Control by the bankruptcy court over its own adequate supporting staff, 

Including clerks, law clerks, secretaries and reporters. 
A voice of bankruptcy judges in the budgeting process for their courts 

and In the bankruptcy aspects of the work of the Administrative Office of 
the United States Courts. 

Pervasive jurisdiction of the bankruptcy court over all litigation in which 
the bankrupt estate has an Interest. 

Ade<iuate powers In the bankruptcy court to enforce its orders and judg- 
ments. 

Appeals from the bankruptcy court should nm directly to the Court of 
Appeals. It is anomalous, and detracts from the dignity of a trial court, for 
appeals from its orders to run to another single judge court, particularly 
if that court is essentially a trial court itself. 

II 

The present combination of administrative and judicial duties in the bank- 
ruptcy court is perhaps the most glaring defect in the system. This fact has been 
thoroughly documented in the record of the earlier hearings before this subcom- 
mittee. The NBC has long been in favor of separating the functions to the greatest 
practical extent. To this end, we supported both the Bankruptcy Commission's 
concept of an Independent administrative agency and the U.S. Trustee system 
contemplated by H.R. 8200. 

The placement of the administrator or official trustee within the existing 
branches of government is a matter of some difficulty. What seems clear, if the 
separation of functions la to be achieved, is that the placement should be as 
far as is possible from the bankruptcy court. Thus, appointment of the U.S. 
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Trustee by the District Court, as contemplated by the Danielson-Railsback 
Bmendment, plainly appears undesirable. 

As a matter of logic, the U.S. Trustee system would seem to belong in the 
executive branch. The U.S. Trustee would be an administrator or a supervisor 
of private administrators; he or she would not make orders or decide disputes. 
The U.S. Trustee's role In the courts would not be as an assistant to the court 
but as a party or amicus curiae. There is some similarity here to the U.S. At- 
torney's office. 

The proposal of H.R. 8200 that the U.S. Trustee system come under the Jus- 
tice Department therefore seems reasonable. Moreover, the prestige of the Jus- 
tice Department is such that placement under this department would tend to 
attract highly qualified i)ersonnel to this Important new office. We do not be- 
lieve that any conflict of interest would arise as a result of this placement, at 
least no more than a theoretical one. In view of the private trustee sy.stem of 
H.R. 8200, it is unlikely that the U.S. Trustee would be serving as trustee in any 
case involving significant assets; these are the cases where a dispute concerning 
a government claim would be apt to arise. If a true conflict did arise, the U.S. 
Trustee could always appoint a private trustee to represent the estate. 

If the Department of Justice is unwilling to assume the new responsibility, 
however, it should be noted that the NBC has also recommended in the past 
that the administrative system be created as an independent agency in the judi- 
cial branch, independent of both the Judicial Conference and the Administra- 
tive Office, as the Federal Judicial Center is independent of them. Tlie NBC 
has disapproved suggestions that the bankruptcy administrative agency be part 
of the Administrative Office of the U.S. Courts. That office's function is a house- 
keeping one for the courts; it serves courts. As has been noted, the administra- 
tor or U.S. Trustee concept is not that of an aide to the bankruptcy court. If 
the placement is to be in the judicial branch, an independent agency is required 
because no other existing judicial agency or office has similar responsibilities. 

Finally, the NBC supports the provisions of H.R. 8200 respecting the manner 
of appointment and terras of office of the U.S. Trustee. However, if placement 
of the agency is not to be in the Department of Justice, the NBC favors a system 
of presidential appointment for a similar term. 

TESTIMONY OF GEORGE M. TREISTEE, LOS ANGELES, CALIF.; WIL- 
LIAM EOCHELLE, JR., DALLAS, TEX,; FRANK KENNEDY. UNIVER- 
SITY OF MICHIGAN LAW SCHOOL; VERN COUNTRYMAN, HAR- 
VARD LAW SCHOOL; AND LAWRENCE KING, NEW YORK UNIVER- 
SITY LAW SCHOOL 

Mr. TREISTER. I'm Greorge M. Treister of Los Angeles, Calif. 
I practice insolvency and bankruptcy law there and teach at the 

University of Southern California and Stanford University Law 
Schools. 

Mr. EDWARDS. Incidentally, without objection, all of the statements 
are made part of the record, and I do hope that all of the witnesses 
will comment on what the Attorney General said and the ideas that 
we heard yesterday—Larry, you were here when we had the pleasure 
of the Judicial Conference of the United States testifying. We'd like 
to get into that testimony, too. Proceed. 

Mr. TREISTER. We have a written statement, Mr. Chairman. 
And if I may just smiomarize it briefly, and then make all of ns 

available for your questions, I'd like to proceed in that way. 
Just by way of general comment, we agree with much of what the 

Attorney General has just said, but disagree with many of his con- 
clusions on the points that we're about to address—not all of them. 
Some of them, I think, are in agreement with our views. 
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The National Bankruptcy Conference has long favored an inde- 
pendent bankruptcy court. We think it has to De independent. It 
cannot be an adjunct of or subservient to another court. 

AVithout the independence, we don't think that the bankruptcy court 
can attract the quality of judicial talent to the bench that people expect 
of Federal courts. 

I think it is a fact that if an appointment to the district court were 
offered to lawyers in any given community, there would be a large 
number of the most talented lawyers eager to accept that job. The 
office of referee in bankruptcy or any adjunct judicial office—if that 
office were offered, it would be lucky if qualified people applied. That 
is a problem in our present system. 

I think the Attorney General is correct when he speaks of the 
prestige of the district court. The banks would rather try their cases 
before district courts rather than before bankruptcy judges because of 
the quality of the judicial talent. It's not the title that they're con- 
cerned with. It's the personnel who will be deciding their cases. 

The bankruptcy court has developed into a specialized court over a 
period of years as a matter of history. If we were starting from scratch, 
maybe we wouldn't make it that way. But we do have the specialized 
courts as a fact, and the question is whether we're going to have a good, 
high-quality specialized court, or one of lesser stature. Without the 
independence, you don't have the stature, you don't have the power, 
you dont have the prestige, and the court can't do as good a job. 

The National Bankruptcy Conference has supported different ver- 
sions of an independent court. I think our first recommendation before 
the Bankruptcy Commission reported was for a separate division 
of the district court. That was our first proposal. 

We specified that the President would make the appointments to that 
division specifically, because we would fear that if we just tlirew bank- 
ruptcy matters back into the district court, exactly what the Attorney 
General predicted would happen. The district courts would relegate 
bankruptcy to stepchild status, and over a period of years we would get 
our present system back. But if special division of the district court 
were created, if the President appointed a district judge specifically 
as a bankruptcy judge, that would be the judges prime responsibility, 
and we thought that was a workable system. 

Then when the Bankruptcy Commission recommended an inde- 
pendent article I bankruptcy court, on the Tax Court model, we sup- 
ported that, also. 

H.R. 8200 may be the best of all. The court it contemplates has the 
prestige of an article III court, and it certainly has the independence. 

But we think the main point is independence, not adjunct status, and 
that's why we think that the Danielson/Railsback amendment is im- 
fortunate. The amendment does not achieve the reform goal that H.R. 
8200 without that amendment would achieve. 

I think that almost everybody who is familiar with the present sys- 
tem, at least on a technical basis, knows that the present jurisdictional 
lines of the bankruptcy court are impractical. They stimulate too much 
litigation. To the extent the court lacks jurisdiction, the system can't 
do a good job of collecting the assets of the estate. And we think H.R. 
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8200's approach, the pervasive grant of jurisdiction, is the proper 
approach. 

Now, when you create the complete grant of jurisdiction, there will 
be some matters within the jurisdiction limits that are only incidentally 
related to bankruptcy and that the bankruptcy court should not get 
involved with. We think H.R. 8200's approach to that problem is a 
proper one, the abslension doctrine. We don't think there's a risk that 
tlie bankruptcy courts will actually exercise jurisdiction when it 
shouldn't. 

Under the present ^stem, where bankruptcy courts have jurisdic- 
tion over a number of things, by accident usually, the record shows that 
they abstain many times in the cases where they should abstain. In 
the dischargeability litigation, for example, when the merits of the 
nondischargeable claim, gets too unrelated to bankruptcy, the bank- 
ruptcy courts now defer to other courts. They huve developed their 
own abstention doctrine under present law. 

We think the appeals from this new bankruptcy court should not 
run to a single judge trial court. We disagree with the Bankruptcy 
Commission's recommendation in that respect. 

The National Bajikruptcy Conference agrees with H.R. 82(X)'s ap- 
proach to the problem of appeals. If that creates too big a burden 
on the Courts of appeals, then I think we ought to approach the ap- 
pellate problem directly and see how we can solve it. We don't think 
the answer is to run appeals to the district court. That tends to demean 
ooie trial couil, to have another trial court reviewing its judgments. 

And then, finally, the National Bankruptcy Conference has long 
emphasized that there has to be a separation of the judicial or dispute- 
deciding function in bankiniptcy from the atlministrative role of the 
present court. The Bankruptcy Commission's proposal in this respect 
was a satisfactory proposal. The U.S. trustee system of H.R. 8200, 
particularly as its operations are explained in the House Judiciary 
Committee report, also appears to be a satisfactory system, and so 
we support that, tco. 

And I was pleased to hear the Attorney General indicate that per- 
haps the Justice Department would be the place for the overall 
sujwi'vision of the U.S. Trustee sy.stem because that is the National 
Bankruptcy Conference's recommendation, also. 

The prestige of the Justice Department would tend to make it a 
better system if the U.S. Trustee is under the overall supervision of 
the Attorney General. 

That is a summary of the National Bankruptcy Conference posi- 
tion on the subjects of today's hearing, and we'd be more than pleased 
to attempt to answer any questions you may have. 

Mr. EDWARDS. Thank you. 
Do any other members of the panel desire to be heard ? 
Professor Kennedy ? 
Professor KENNEDY. I would just like to address myself to some 

of the things that the Attorney General recently observed. 
He made an important point in his argument that we do not need 

this innovative article III court to have expanded bankruptcy juris- 
diction. But he improperly separates his view of the court from his 
recognition that we ought to eliminate this expensive, time-wasting 
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litigation over jurisdictional distinctions and these things are con- 
joined. If we are going to give this comprehensive jurisdiction to this 
bankruptcy court, it is very important that we have a court with the 
authority and the status to handle all of that responsibility, and you 
just cannot separate the expansion of tlie jurisdiction from tlie view 
that we have to have an article III court. And I believe the Attorney 
General does not really follow throiigh some of his own views when he 
says, yes, we should have a bankruptcy judge but he shouldn't have 
comprehensive contempt power. He's still thinking of a bankruptcy 
judge with an inferior position when he says we don't want a bank- 
ruptcy judge with comprehensive contempt power. "What we want 
is a judge with prestige and the responsibility so that he can conduct 
jury trials, can impose contempt sanctions appropriate to the oflfense, 
and that would have the confidence of people who are adverearies of 
the trustees. 

Mr. McCix)RY. Would the chairman yield for a question just to 
clarify this? 

I asked the Attorney General what the constitutional authority was 
for appointment of these judges by judicial coimcils. He did not 
answer that question. He said that he wanted recommendations. I 
gather finally he said that the district judges would make recom- 
mendations to the judicial councils. 

I think—these arc circuit councils. Tliese are not—this is not the 
national judicial conference. These are circuit judicial councils, as I 
understand this—circuit judicial councils—under the Danielson/Rails- 
back bill. 

Would you address yourself to the question as to what kind of 
constitutional authority there is for this ? 

Professor KENNEDY. I don't think there is any constitutional au- 
thority for appointment by council. There is constitutional authority 
for appointment by courts.'District judges would be courts. The courts 
of appeals would be courts. 

But I think it's not possible to rationalize constitutionally the ap- 
pointive power in the judicial council. I assume that the Attorney 
General meant was that really what you would have then would be 
appointment by the district judges, who are courts, and ratification 
would be maybe a veto or a confirmation. But the appointments would 
then be by a court. 

In any event, I quite agree with the import of your question, that 
there isn't any constitutional authority for vesting the authority to 
appoint in a council. It doesn't have constitutional status. 

Mr. TREISTER. Tliat comes from the bankruptcy judges bill, one of 
the predecessors of this legislation. They had suggested originally 
that the judicial councils appoint—I guess their theory is, well, judi- 
cial councils are composed of the same judges as the court of appeals, 
so it's a court. I don't know how sound that is. I think that's where 
the Danielson-Railsback amendment comes from. 

Professor KENNEDY. If I may continue on another point I have a 
great deal of difficulty with the Danielson-Railsback amendment—I 
think it's garbled in the version that I have, so it needs some changes 
in any event. But it appears to me that it cuts back very substantially 
even on the U.S. district court's jurisdiction in bankrupt cases. 
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Fii-st, it gives exclusive jurisdiction of cases or proceedings under 
title 11 to 3ie district courts exclusive of the States. Then, it gives 
original but not exclusive jurisdiction of all civil proceedings by or 
against a debtor in possession or trustee or other representative. And 
then it comes along and says that an action under "b" shall not be 
brought in the district court without the consent of the court, and 
not even then unless there would be a prevention of a potential loss 
of assets or avoidance of other adverse effects. 

Well, there is a great deal of difficulty for me in distinguishing be- 
tween proceedings that are subject to exclusive jurisdiction and those 
civil proceedings that are subject to nonexclusive concurrent juris- 
diction. In any event, it appears to me that all of the jurisdiction 
that the bankruptcy court and the district court now has, based on 
consent of actions under the preference, fraudulent transfer, and 
other avoidance sections will not be in the district court unless the 
court consents and unless it can be shown that there will be no loss to 
the estate or prejudice. 

It seems to me there is a tremendous cutback, and there is also tliis 
very troublesome, litigious issue, what is an adverse effect? Wliat is 
potential loss of an asset? This seems to me to be fleeing from the fry- 
ing pan into a very hot fire of litigation. This would be a very objec- 
tionable change in the jurisdiction of the court. 

Mr. BUTLER. If the chairman would yield just a minute—I judge 
that without burdening the panel with the opportunity or requirement 
of repeating what you said, that this is substantially the views of the 
other members of the panel who have had an opportunity to examine 
the Danielson-Railsback amendment? 

Professor COUNTKYMAN. Yes it is. 
Mr. BtJTi^R. The effect of it, as you read it, is to cut back the juris- 

diction of existing courts? 
Professor KENNEDY. Tremendous cutback. 
Mr. BUTLER. It also creates the further burden of the jurisdictional 

dispute, which arises as to whether it's a detriment or not. 
Professor IVENNEDY. A worse issue than the ones coining before the 

court now. 
Mr. BUTLER. Do you classify this, then, as a step backward ? 
VOICES. Yes. 
Mr. BUTLER. NOW, I'll ask the panel one more question. 
Do you have a comment on the jurisdiction by delegation provisions ? 
Professor KENNEDY. Yes. I quite agree with the implication of the 

question that there will lie a great variation across the coimtrj- in the 
scope of the jurisdiction that can be exercised by the bankruptcy judge. 
Jn some places the bankruptcy judge will be able to conduct jury trials. 
In some plac&s presumably he may have jurisdiction that will handle 
the whole case. In others he won't be able to render a judgment; the 
judgment will have to be certified up to the district couit, and the dis- 
trict court will have to approve or reject, treating bankruptcy judge as 
a master. There will be a great variation. 

Now, I rather think that the project of writing the rules for the 
various systems that would be extant across the country, would be 
tremendous. 

Professor KING. Could I give one example of what happened in the 
past in an analogous situation. Some years ago the Advisory Commit- 
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tee on Bankruptcy Rules with respect to the chapter X rules proposed 
in a rule that chapter X cases should be automatically referred to the 
bankruptcy judges, just as almost all other cases under the rarious 
chapters of the Bankruptcy Act. 

That rule was approved finally by the Advisory Committee after the 
rules had been submitted to the bench and bar for comment. There was 
some disagreement with respect to that rule. 

The final wording of the rule, however, because of the intervention 
and suggestions of the Standing Committee on Rules of Practice and 
Procedure, was that that was a matter that should be left for local 
nile of the district court; the district court could adopt a local rule 
automatically referring chapter X cases to the bankruptcy judge, but 
in the absence of such a local rule, a chapter X case would go before the 
district judge as provided in chapter X of the Act. 

My imderstanding of what has happened in the time since those rules 
became effective—and I think it was August of 1975—is that in some 
few districts there is a local rule for automatic reference, and in other 
districts there is not. And there is, therefore complete lack of uniform- 
ity with respect to this one little matter. 

NoTv, in the amendment, the Danielson-Railsback amendment, you 
could end up with precisely the same situation. 

Mr. RocHELLE. If I may speak, Mr. Chairman, to a pragmatic as- 
pect of our problem, which you touched upon earlier in your con- 
versations with the Attorney General. I am flanked by four profes- 
sors [Laughter.] 

I plead guilty to trying to teach on occasion, but basically I am a 
practitioner in this field, and in my 30 years of experience in the area, 
I have appeared in bankruptcy courts in more than 20 states, and 
through my work in the conference and my attendance at annual con- 
ferences of bankruptcy judges, I have come to know the great majority 
of them and have come to have a very high regard for a great many of 
them. And I express the fear to this group that unless we get the 
reform, the upgrading in status contemplated by 8200, we're going to 
lose some of our very best judges who are just now hanging on in the 
hope—indeed, in the expectation—that wcHl get an 8200 type of 
reform. 

Xow, unfortunately, I fear that we will not lose those that perhaps 
we'd be just as well off without. We're going to lose some of our very 
best ones unless their status is upgraded. I'm greatly concerned about 
this. 

Mr. EDWARDS. Do they expect that if 8200 becomes law that they can 
look down the road in 5 years to becoming an article III judge? 

Mr. RociTELLE. Of course, they have no guarantee of that, but I 
think they feel, as all of us feel, that this vast reservoir of excellent' 
expertise and talent which we have in many of these judges will not 
be wasted when appointment time comes in 5 years. 

But even if they are not made bankruptcy judges in 5 years, still 
their present and current status will be that which we would expect 
a competent person to want before he takes the job, 

Mr. EDWARDS. I understand. 
Are there any further comments on the subject ? 
Mr. Drinan ? 
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Mr. DRINAN. NO. I'd like to hear Professor Countryman. I'm sure 
he has sometliing to say. [Laughter.] 

Professor COUNTRYMAN. You know me well, Father. [Laughter.] 
I listened with great interest to the Attorney General's testunony. 

I was delighted to hear him apparently take the position that if the 
subcommittee should conclude that U.S. trustees should not be put 
in the judicial branch, the best place to put them would be under the 
supervision of the Department of Justice. 

I liappen to think that that's the best place to put them in any event. 
But I listened with some amazement to the balance of his testimony 
where it seemed to me ho came in proposing article III courts and 
went out endorsing the present system, going right down to referrees 
in bankruptcy agam. 

I found it difficult to reconcile his position there with his alterna- 
tive suggestion that it's all right to make bankruptcy judges article 
III judges as long as you call them district judges instead of bank- 
ruptcy judges. 

I hardly think that that matter of labels raises any real constitu- 
tional question or any policy question either. And to the extent that 
he recognized that it would be a good thing to make the judges who 
handle bankruptcy article III judges, I believe our organization fully 
supports him, and we do not care much what title you give that judge, 
although I think it would be a little more clarifying and easier to un- 
derstand if they were called judges of bankruptcy courts. 

Mr. DRINAN. Mr. Chairman if I may. Would you feel, therefore, that 
the Attorney General really was persuaded to our point of view in 
different words, that he was really saying the same thing as the whole 
thrust of our bill ? 

Professor COUNTRYMAN. I thought he was, until you pointed out to 
him that he was. [Laughter.] 

Mr. DRINAN. He's halfway on the road to being born again. He's 
resisting the grace of the Lord. [Laughter.] 

Mr. KocHELLE. One point the Attorney General made I completely 
fail to understand. When he said a parallel system is bad because there 
is no accountability, I simply don't follow that. If the case is filed in 
the bankruptcy court, then the bankruptcy judge is accoimtable for 
it. If it's a civil case or a criminal case, then the district judge is ac- 
countable for it. 

The Attorney General's argument in that regard is something that 
I simply can't follow. 

Mr. BUTLER. Mr. Chairman, may I ask a question of the panel ? 
Your statement says—and I think in your telescoping of it you 

had said you proposed that the bankruptcy court at one time be a 
separate division in the district court so long as the presidential 
appointment of the judge or judges were made specifically to that 
division and to assure that the bankruptcy business of the court did 
not again become relegated to the stepcliild status. 

Then, of course, you got preempted by a higher order there or 
something. I wish you would enlarge a little bit on that. I have the 
impression that the Attorney General thought it would be preserved 
if that was the decision of the Congress. 

Mr. TREISTER. That original proposal, which I suspect would meet 
with a lot of hostility from the present district judges now—and 
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that's why we have welcomed another article III approach—we were 
concerned that if you merely said that there's a special division of the 
district court called the bankruptcy division, one, the least impres- 
sive judge to happen to be aroimd at the time would be assigned to it. 
I've had that kind of personal experience with district courts in the 
bankruptcy context. Or when things got busy and the criminal cases 
or whatever pressed for attention, the bankruptcy business would be 
ignored or put into a stepchild position again. 

Our proposal was that if the President were to appoint a judge 
to the bankruptcy division of the court, then that appointee would 
be the bankruptcy judge; he would be someone who accepted that 
appointment because he knew the bankruptcy business would be his 
main occupation on that court, and he would tend to consider bank- 
niptcy to be an important function. And we thought that might work. 
It was truly a bankruptcy division—one or more bankruptcy judges 
in the division who are always available to handle litigated bankruptcy 
matters. 

Now, I don't understand the Attorney General's proposal that way. 
The way I understand tlie Attorney General's proposal is that we will 
have a district court bench and if something really important, like the 
reorganization of Penn Central comes along, we'll have a district 
judge handle it. Other than that, we're going to have some assistant 
to the district judge, a magistrate or a referree in banki-uptcy, handle 
that litigation. 

Now, to the parties involved, that is not an acceptable solution. 
That is what I think the banks are afraid of: 

You propose to give the bankruptcy court great jurisdiction. We 
liave millions of dollars at stake in litigating in that court. We're en- 
titled to a topflight judicial officer to decide our rights. Don't delegate 
it to an assistant, someone who does not have the qualifications of that 
article III judge. 

Mr. BUTLER. If I may interrupt, I understand that your proposal 
was basically that we would have exactly the system that we're con- 
templating iiere, except with the article III judge under H.R. 8200 
being fungible, is the word we used. You would simply say he goes 
on to the existing bench, but he's designated an article III U.S. district 
court judge for the bankruptcy division, or something of that nature. 

Mr. TKEISTER. I think H.R. 8200 is a better solution of the problem 
because it insures that you're not going to lose your bankruptcy judge 
to some other judicial chore. 

Mr. BUTLER. It's better insurance against the erosion of the inde- 
pendence of the bankruptcy division. 

Mr. TREISTER. Than's my personal opinion. 
Professor KENNEDY. I may say that Harold March and I along with 

George Ti-eister were on the committee that made the recommendation 
to the National Bankruptcy Conference, that we have a bankruptcy 
court that would be a division of the U.S. district court, but during the 
later consideration of this matter by the Commission on Bankruptcy 
Laws the record shows a concern on the part of Harold Marsh as the 
chairman and of others that this bankruptcy division would become a 
sort of stepchild of the U.S. district court. 

And something else that's happened along the way—there has been 
a consolidation of bankruptcy court clerical offices with United States 
District Court offices in some places, and that experience has, in several 

J 
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instances, been very unsatisfactory from the viewpoint of the orga- 
nization of the business of tlie bankruptcy clerk. Consolidation has 
left the paper^vork and the office work of the bankruptcy part of that 
office treated in a very unsatisfactory way. So, the Conference thinlcs, 
and the Commission thought, too, that there has to be a separation 
with an ability to control that bankruptcy business, which is volumi- 
nous and requires expeditious and efficient treatment. 

Mr. BUTLER. Any compromise of independence is the beginning of 
a turn back to the system which we're trying to dismantle. 

Professor KING. Yes; I'd like to make a comment on that, Congress- 
man Butler. 

I think that one of the faults or a major fault of the suggestions for 
some type of an adjunct system really maintains what we presently 
have and what is very much needed is a break from the past and the 
present traditions, that is, keeping the bankruptcy court in the sort of 
stepchild position. 

Frank ]ust mentioned one aspect of that, currently the consolidation 
of the clerk's office. 

I'd like to pick up one little point that was mentioned yesterday 
by Judge Weinfeld, when he indicated, in response to a question, that 
as far as he saw in the southern district of New York it was not neces- 
sary for bankruptcy judges to have law clerks because none had come 
and requested them. 

I think there are two answers to that. One is—and I don't know 
this for a fact because I don't call and make those requests—that prob- 
ably they wouldn't make the request because they would have the 
feeling that it would be denied out of hand. 

But second, I do Icnow for a fact that they need law clerks. They 
come to me. The bankruptcy judges come to me personally every year, 
and ask mc to send them students from the law school on a volunteer 
basis, for no pay, no credit, nothing except a learning experience, to 
work as clerks. And oitrs is not the only law school that tries to help 
out. They go to other law schools in the city. And I'm sure that our 
experience in New York is repeated in various parts of the country. 

But the fact is, it seems to me, from the testimony that was 
received from the ad hoc committee, that there's a failure to recognize 
what is happening in the bankruptcy courts, what has happened in 
the past, and a failure to go out and get tlie information to do anything 
about it. 

In another forum T heard testimony that on the various committees 
of the judicial conference, there are persons such as lawyers, public 
defenders, deans of law schools and the like, persons other than district 
or ciruit court judges. But on the bankruptcy committee there has 
never been a bankniptcy judge. And yet, the work of that committee 
directly affects the bankruptcy bench. 

Professor COTTTTTRTMAN. I have had precisely the same experience 
that Larry lias had with bankruptcy judges in Boston, bankruptcy 
judges calling me and asking me if I couldn't get some student to com© 
down and work as a clerk on a pro bono basis because they needed 
the help. 

Also. I'd like to remind the subcommittee that when the Attorney 
General was explaining how this appointment of judges by the judicial 
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council -would work, he, in effect, admitted that members of the judicial 
council would have little basis for qualification for selecting bank- 
ru))tcy judges. 

So his proposal was that the recommendation come from the district 
court, which is almost back where we are right now. 

Mr. MCCLORY. Mr. Chairman? 
Mr. EDWARDS. Yes, Mr. McClory. 
Mr. MCCLORY. I would just like to ask this question. W© are back 

here again after having had the bill on the floor because of the prob- 
lem that we experienced with regard to the Danielson/Railsback 
amendment. And I think we're all in agreement that if we could have 
H.R. 8200 witli the article III judges, we would be able to have this 
special type of bankruptcy court with all the authority and preroga- 
tives that we think it can have. 

Now, you don't come out and say you want article III judges in your 
statement here beginning on pages 5, 6, and 7. I agree with all of the 
things that you recommend that you want for the banlcruptcy judges. 
But tell me this: Can we provide legislatively, in your opinion, for 
this kind of authority, including, "adequate powers in the bankruptcy 
courts to enforce its orders and judgments," perhaps maybe the appeal 
authority, without vesting—well, of course, you say a minimum 15- 
year term, so I assume that would be an article I-type judge. 

Can we establish article I judges under article I with all of this 
authority and all of these prerogatives, or are you doubtful about it? 

Mr. EocHEUj;. I suggest, sir, that you have asked us a question 
which, ultimately, must be answered by the Supreme Court of the 
United States, and we don't know. But we fear  

Mr. MCCLORY. We want your recommendation now as to what we 
should do. I don't know whether we should go back with what we had 
before and give it another try. We don't know that. 

We're going to get into a huddle here, I imagine, very soon to deter- 
mine that. We have had some rather unusual alternatives and kind of 
a double-tiered banlcruptcy court and a double-tiered court of appeals 
for bankruptcy cases, which seems to be just too complicated to try 
to translate into legislation and put across. But we had one suggestion, 
I think yesterday, that we should have sort of the lower tier of article 
T-type district or bankruptcy judges, and then have approximately 30. 
bankruptcy or district court judges in a division of bankruptcy which' 
would have all these prerogatives. So that when we got into these hard 
problems, the judges would be there to exercise the kind of juris- 
diction  

Mr. TREISTER. Essentially, to create a new article III bankruptcy 
appellate court, and then make the bankruptcy trial courts adjuncts of 
the appellate court. 

Mr. MCCLORY. So you could immediately refer the case and not argue 
out the iurisdictional question. 

Mr. TREISTER. Well, just speaking for myself, the National Bank- 
ruptcy Conference must have thought that an article I court was consti- 
tutional because we approved and recommended the Bankruptcy Com- 
mission's recommendation, which contained the pervasive grant of 
jurisdiction, plus an article I court. And we—at least I—have read 
the various opinion lettere that appeared in the House Judiciary Com- 
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mittee report, and I don't think anybody can be sure, but the ones that 
seem most jiersuasivo to me are the ones that conclude—particularly 
Professor Shapiro's letter—conclude that the article I court would be 
constitutional. 

Now, my own feeling is that if the present system is constitutional, 
where you have nontenured bankruptcy judges exercising the judicial 
power of the bankruptcy court than an independent article I bank- 
ruptcy court would also be constitutional. It is only paper shuffling to 
say that the present untenured bankruptcy judges are not the bank- 
ruptcy court. Their orders are final if they're not appealed within a 
given period of time. 

They have a limited contempt power, but they do enforce their 
orders by execution under the bankruptcy rules. 

Now, if that system is constitutional, which everybody starts out 
assuming it is, then I don't see why this article I system wouldn't be 
equally constitutional. But I agree with Professor Wright: no one is 
going to know the answer to that until the Supreme Court tells us. 

And I think if the article III court is not attainable, then I think it's 
a reasonable approach to go the other way. But the article III court is 
preferable. 

Mr. MCCLORT. The Attorney General really thwarts our effort by 
telling us that the kind of authority that we want the bankruptcy 
bench to have is not constitutional. He has written to us to that effeet. 
And that if we want to grant this authority, it must be article III. 
So it's so frustrating to have that adverse opinion at a time when we 
would like to go on with this hope and expectation that what you have 
recommended would be constitutional. 

Mr. BUTLER. I judge you're arguing that it is constitutionality by 
adverse possession. 

Mr. l"^EiSTER. By historical need. And that's probably the reason 
that legislative courts developed at all. 

Mr. EDWARDS. Wouldn't you be inviting, if an article I court were 
established, much litigation for a number of years to determine its 
constitutionality ? 

Mr. TREISTER. In view of the history that's gone on in considering 
this legislation, the thing that I think is so remarkable is that no one's 
challenged the present system before. But in view of this history, you 
just Icnow someone is going to raise that the first chance out, and I 
think we will find out quickly. 

Mr. EDWARDS. If 8200 were enacted in its present form, during the 
transition period with the bankruptcy judges—the present bench— 
exercising expanded power, would you anticipate much litigation? 

Mr. TREISTER. I don't know if it would decide the question, because 
I think even if a permanent article I court is unconstitutional, it 
might very well be constitutional to have it during a 5-year transition 
period. 

Now, I don't know that the correct lawsuit could be brought until we 
really get down to the real court. 

Mr. MCCLORT. Could I ask one more question, Mr. Chairman ? 
The American Bar Association bankruptcy committee came before 

us, and they recommend that we have a 7-year transition period. I don't 
know whether you've read their statement. They want a 7-year transi- 
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tion period. They don't want us to do anything now about the restruc- 
turing of the bankruptcy court. 

We have this transition period, and at the end of 5 years, and 
with 2 years remaining, then we would determine what kind of a bank- 
ruptcy court we were going to have. 

I criticized tliat. I tliink all that's doing is deferring something that 
needs to be done, in the hope that we're just passing the buck to a later 
Congress. 

What do vou think about delaying; you know, just going in and 
saying, "Well, we'll have the transition period, and then we'll author- 
ize this restructuring at the end of 3,4, or 5 years ?" 

Professor COUXTEYMAN. I don' think that would make the resolution 
of the constitutional question a bit easier. 

I would like to point out, coming down on the plane last night, I 
again read the opinion letters whici you solicited from a number of 
constitutional law experts, and I took a little inventory. And I noted 
that the vast majority of them, even those who said it ought to be an 
article III court, conceded that if the committee were to make detailed 
findings of specialized need for an article I court to handle this job, 
that that determination would very likely carry great weight with the 
Supreme Court when it came to decide the constitutional question. 

Now, I believe all of us on this side of the table would, for policy 
reasons, like to have an article III court; reasons with which you re all 
very familiar. But if it's your decision that that is not feasible, then we 
would certainly prefer to go with the article I court, with detailed 
findings of specialized need, than to fall back to anything like what 
is proposed in the Railsback amendment, or by the Attorney General. 

Mr. DRINAN. Would the gentleman yield for a question ? 
Would that be the first time in the histon^ of the country when the 

Congress would have proposed an article I court for important liti- 
gation involving two citizens, and not involving the Government as a 
Et^nt? 

Professor COUNTRYMAN. I believe the territorial courts and the Dis- 
trict of Columbia courts have that sort of jurisdiction in civil cases. 

Mr. DRINAN. Isn't there a constitutional distinction, though? 
Professor CouNTRYStAN. The constitutional distinction is made by 

people who find it by pointing out that that was geographical. Then, 
when we get to something else, we're told, well, that's because the Gov- 
ernment is a litigant. But I know of no very persuasive authority that 
says if it is not geographical, and if it doesn't involve a special Gov- 
ernment interest—where the Government is, in fact, one of the liti- 
gants—that that's as far as you can go. 

Professor KENNEDY. Congressman Drinan, do you regard the pres- 
ent bankruptcy court as an article I court or as an article III court? 

Mr. DRINAN. I'm hoping that someone will challenge it, and will 
win. 

Professor KENNEDY. Today, there can be disputes between a creditor 
and a debtor under the dischargeability provisions of 17(c), and the 
bankruptcy judge, is he's an article I judge, is determining the issues in 
the dischargeability suit, and the court renders a judgment on the 
nondischargeable claim against the third party. And the bankruptcy 
judge, who maybe is an article I judge, is rendering a final judgment. 

J 
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Mr. DRTN-AJT. Help my ignorance. Has there ever been a constitu- 
tional challenge to that whole system? 

Professor KENNEDY. Yes. 
Mr. TRDSSTER. To the present system? 
Professor KENNEDY. Yes; there was a challenge out in Judge 

Stephen Covey's court, and there was a ruling that the present system 
is constitutional. I think Judge Morgan in Peoria ruled that it's consti- 
tutional. Incidentally, tlie referee there joined with the challenger. H© 
thought that the system was unconstitutional. But the district judge, 
Judge Morgan, held that it was a constitutional system. 

Mr. DRINAN. Was it appealed? 
Professor KENNEDY. To the district court. I heard it went up to the 

court of appeals, but I never did find any published opinion on it. The- 
Administrative Office is familiar with that case. I have seen extensive 
briefs on the question presented. 

Mr. DRINAN. Maybe the bankers or the Commercial Law League 
could manage to have a suit brought in the next month or two. It 
would be very helpful. [Laughter.] 

Mr. TREISTER. I think the people who say the article I court pro- 
posed by the Commission would not be constitutional assume 
that the present system is constitutional. The Attorney General, in 
one of his letters to this committee, I believe, took that position. 

Mr. RocHELLE. Mr. McClory asked the group, I think, a question 
that none of us have answered; and that is, what would you have us 
do? Of course, we cannot speak for the Conference on this point, 
because the Conference has not made its suggestion. I can speak only 
for myself. 

And that is, I would like to see you go back to the House with 8200 
as it is. And if some compromise down the road is necessary, in the 
conference committee or whatever, be that as it may. But the consti- 
tutional implications of an article I court with per^'asive jurisdiction, 
full contingent power, are serious. 

As Professor Krattenmacher saj^s, "The precedents are horribly 
murky, doctrinal confusion abounds, and the constitutional text is by 
no means clear." 

Mr. MCCLORY. Then you have the Attorney General telling us. in 
advance, that in his opinion it's unconstitutional. That's the thing- 
that bothers me more than anything else. 

Mr. RocHEiXE. And how tragic, after we have been working under 
a system, and perhaps have billions of dollars in property rights sup- 
posedly vested, if we find out that the system is imconstitutional. That 
would be tragic. 

Mr. DRINAN. Sir, if I may. 
We have this option when we get back to the floor in January or 

February: that we can seek, just before final passage, for another vote 
on the Daniel son amendment. That's permitted under the rules. But 
before we do that, we have to have a good deal of support. We have 
support now from the Commerce Law League, which said yesterday 
that it would withdraw its support from the bill unless the Danielson 
amendment is washed out. 

The American Bankers Association yesterday, in effect, said that 
they want article III judges. They were very distressed with the 
Danielson amendment. 
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I"m wondering if the Jfational Bankruptcy Conference could ob- 
tain, by mail or otherwise, a vote that would go to the same point. 

Professor KENNEDY. We submitted, the day the Danielson/Rails- 
back amendment was voted on, a statement that had the unanimous 
support of all the members of the Conference in attendance. And that 
statement was hand-distributed over here on the Hill. That letter was 
very strong in opposing the Danielson/Railsback amendment, and in 
favor of H.R. 8200 as written. 

Professor COUNTRYJIAN. That was approved unanimously. 
Mr. DRINAN. That had slipped my mind. 
So tliat we do have your support. 
Professor KENNEDY. Yes. 
Mr. TREISTEK. This statement in here is critical, the one we sub- 

mitted in connection with these hearings. 
Mr. DRINAN. So there's nothing further that we need to get the full 

support of your organization. 
Mr. TREISTER. In opposition to the Danielson/Railsback amend- 

ment ? Xo doubt about that. 
Mr. DRINAN. All right. 
Professor KINO. A^d there is a statement in our written statement 

that was filed today that the NBC strongly supported, and still sup- 
ports, tlie H.R. 8200 proposal for a full article III banla-uptcy court. 

Mr. DRINAN. I assume that you're testifying to that point in the 
Senate I 

Professor KJNG. Yes. 
Mr. DKIXAN. All right. 
Mr. BcTLER. [presiding]. Mr. Levin? 
Mr. LEVIN. Thank you, Mr. Chairman. 
Some witnesses have told tlie subcommittee that the present system 

is working well. It seems to process an enormous volume of cases with 
reasonable dispatch. Is it working well—I should say, is it working at 
all ? And if so, why do we need to change it? 

Mr. TREISTER. Let me try to respond to that. 
Tlie present system does process a large volume of cases remarkably 

well, for what they've got to work with. But it is not working well, in 
my opinion, and 1 think in the opinion of the National Bankruptcy 
Conference, on an overall view. Because too many people, particularly 
those outside the system, feel it is working unfairly. 

It appeal's to be an unfair system. And in many cases, it is actually 
an unfair system in my view. There is a bias in favor of the estate. It 
arises in a number of ways, and your House Judiciary Committee re- 
port very accurately documents it. 

So my conclusion is, it is not working well. It's not working as badly 
as it could work. But there's much room for improvement, and I 
think that H.R. 8200 would go a long way toward improving the 
system. 

Mr. LEVIN. A witness yesterday suggested that improving facili- 
ties, improving staffing, improving libraries, and increasing terms, was 
not adequate to have the kind of court system we need. The Judicial 
Conference suggested it was. The Attorney General, though not un- 
equivocal, also suggested it was. 

DO you feel there is something more than staff and facilities that 
is involved here ?> 
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Mr. TREISTER. Well, I think there are two main needs: One, to sep- 
arate the administrative from the judicial, which H.R. 8200 does, and 
does very well. The other one is to see that this court becomes a high- 
class Federal court, and not a court which is not as good as litigants 
experience when they deal with district courts. 

Professor KENNEDY. And everybody seems in favor of expanding the 
jurisdiction to eliminate this wasteful, time-consuming litigation over 
the difference between summary and plenary jurisdiction. The At- 
torney General said he was all in favor of eliminating that. Wlien we 
expand that jurisdiction, we have to have this kind of prestigious 
court. 

Mr. TREISTER. You may get some highly qualified people accept- 
ing bankruptcy judges' appointments under an adjunct system. It's 
probably true you get some. But in numbers, you won't get many, 
because the best lawyers, when they make the financial sacrifice that it 
takas to go on the bench—and it is a financial sacrifice—^the best law- 
yers don't want to be somebody else's assistant. 

That's why I think you need the independent court. 
Professor COTTNTRYJIAN. May I just emphasize one thing? 
The bankruptcy judges don't have to approve my salary. I agree 

with what Bill Rochelle said earlier. There are some very good present- 
ly inciunbent bankruptcy judges, but there are also some terrible ones. 
And in some districts, they're all terrible. 

We really need to elevate the status of this court so that we can 
attract better people. It would be a catastrophe if, as the Attorney 
Greneral indicated he was willing to do, all the present bankruptcy 
judges would bo appointed to the new court. We would have lost at 
least half of what we're trying to do. 

Mr. LEVIN. Professor King, you heard Judge Rifkind on Monday 
afternoon state that an adjunct system would attract highly qualified 
individuals, but that it was simply not necessary that bankruptcy 
judges be as qualified as people we appoint for district judgeships. 

Would you comment upon that ? 
Professor KING. Well, it goes back to what I said before I think. It's 

bankruptcy court. He doesn't seem to have any idea with respect to the 
type of litigation, and the need for that judge to adjudicate veiy. very 
important matters which are as important as the matters that come up 
in the district court. 

It's inconceivable to me at this time, at the end of this study, we 
should not come out with a resolution that the bankruptcy judges have 
to be as qualified as district court judges. 

I think other points were made by other witnesses to the effect that 
so many of the persons in this country who have any exposure to the 
judicial sytem have that exposure in a bankruptcy court rather than 
in any other court, and they should come up before a person who cer- 
tainly is as highly qualified as a district court judge. 

Mr. BxjTLER. Mr. Klee? 
Mr. KLEE. Thank you, Mr. Chairman. 
Mr ROCHELLE Excuse me. 
Mr. BUTLER. Certainly. 
Mr. ROCHEIJ>E. Mr. Levin says he heard the remark that the pres- 

ent system is working fairly well. 
Mr. BDTLER. I think he was baiting you. [Laughter.] 
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Mr. RocHEixE. It's like Henny Youngman: "How's your wife?" 
''Compared to what?" Compared to the fee system, when the referees 
earned a percentage of the cases, of course this system works far bet- 
ter than it did. And to Professor King's point, I simply i-efer you 
to page 10 of the very excellent report of this committee where it out- 
lines the variety of legal issues encountered in bankruptcy courts and 
by bankruptcy judges. I know of no other field of the law where there 
must be the expertise required of a bankruptcy judge. I'm sorry. 

Mr. KLEE. Professor Countryman, point 19 on our chart refers to 
the power to conduct jury trials in plenary matters. Much of the differ- 
ence between an article I court and an article III court is focused on 
the contempt power and the power to enjoin another court. 

But the jury trial question has not received, really, the analysis that 
it sliould have. 

In your opinion, does the right to a jury trial under the Constitution 
mean trial by a judicial officer such as an article III judge, or would 
the i-equirement be satisfied by trial before an officer not exercising 
the judicial power of the United States ? 

Professor COUNTRYMAN. At this moment, off the top of my head, I 
can only say what my colleague, Professor Shapiro, said when ho 
wrote to you about this: that while he Icnows of no authority on the 
point, he reads the seventli amendment to require a jury trial, but not 
to require it before any particular kind of a judge. 

Now that, as I say, is based on nothing so far as case law is con- 
cerned. But this is a very serious question which, if you would like, I 
would be happy to try more deliberately to formulate an answer to 
and send to you. 

Mr. TREISTER. Of course, under the present statute, a referee can 
preside at a jury trial. 

Professor COUNTRTTMAN. I guess Congressman Butler would say 
we're claiming jurisdiction by adverse possession. 

Mr. BUTLER. We have no objection to that, but the magistrates seem 
to be trying jury cases right now with no authority that I know of, 
except maybe, I think, lazy judges. I don't know. But they're doing if. 

Professor COUNTRYSIAN. Yes; they are. 
Mr. BUTLER. I guess if you get a good verdict, why, you don't argue 

about it. All right. 
Mr. KLEE. Just to follow that up. Professor Countryman, it may be 

necessary, too, to distinguish between an administrative court with an 
article I judge and a magistrate or referee who, arguably, may be 
exercising a delegated judicial power of the United States. 

Professor COUNTRYMAN. That is one theory which is used to explain 
the constitutionality of the present bankruptcy judges. 

Mr. KLEE. Thank you, Mr. Chairman. I have no further questions. 
Mr. MCCLORY. NO? Thank you all. I'd like to express the gratitude 

of the entire committee for tliis expert group that has come before us 
this morning. I think they have shed more light on the whole subject 
of the whole problem that we're struggling with right now than any 
other testimony that we've received. 

As one member of this subcommittee, I'm very, very appreciative of 
your forthright and very helpful statements. 

Thank you, Mr. Chairman. 
Mr. BUTLER. Thank you. 
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The chairman asked me to express his appreciation. He had a 
sudden call. An emergency arose which he had to take care of. But 
•we do appreciate your contribution. 

Professor King, you've been here for the four hearings. You know 
that they've been very productive hearings. And we'll review our 
thinking and keep you posted, and we do appreciate your interest 
and your attention. 

Thank you. 
These hearings are adjourned. 
[Whereupon, at 11:40 a.m., the hearings in the above-mentioned 

matter concluded.] 
[Additional material received for the record follows:] 

U.S. DISTRICT COURT, 
DiSTEICT  OF  MAIXE, 

Bangor, Maine, Decemier il, 1977. 
ConKressman DON EDWARDS, 
Chairman, Suhcommittee on Civil and Constitutional Righta, 
Washington, D.C. 

DEAR MR. CHAIRMAN : During the course of the most recent bearings conducted 
on H.R. 8200 before your Subcommittee on Civil and Constitutional Rights, on 
December 14. 1977, Attorney General GrlfBn Bell expressed the opinion that no 
appreciable judicial time was required in chapter XIII cass. At the risk of 
burdening the legislative record I must take respectful exception to that view, 
which is all too commonly shard among those with little experience or famil- 
iarity with the workings of our bankruptcy courts. 

I am forwarding under separate cover a sampling of chapter XIII case opin- 
ions (.300 pins pages), entered in this court in recent years, As you will readily 
note, the issues involved are both complex and of great importance to the indi- 
viduals and families involved, as well as to their creditors. 

In virtually every chapter XIII case the court must rule upon the validity, 
perfection, priority and amount of each secured claim, as well as determine the 
acceptance and feasibility of the plan. Since chapter XIII presents the prospect 
that creditors may Indeed receive payment of their claims, disputed claims 
applications to reject executory contracts and allowance of discharges under 
section C61 commonly require formal disposition by the court. 

I Invite your attention particularly to In re Truman et als., which represents 
the culmination of fifteen years of litigation between the chapter XIII trustees 
and small loan company creditors in this district, involving hundreds of thou- 
sands of dollars worth of claims disputed as usurious, arising in thousands of 
chapter XIII cases. Litigation of the issues presented in those cases alone easil.v 
Involved the equivalent of five full years of judicial time. Similar litigation. 
Involving Morris Plan banks, has also consumed huge amounts of judicial 
time. 

I liope that the impression conveyed by the testimony of the Attorney Gen- 
•eral may in some measure be corrected hereby. 

Respectfully, 
CoNABD K. CYR, 

U.S. Bankruptcy Judge. 

STATE UwrvEESiTT OF NEW YORK AT BUFFALO, 
FACULTY OF LAW AND JURISPRUDENCE, 

Buffalo, N.Y., December SO, 1977. 
Be: Reconsideration of H.R. 8200. 
Representative DON EDWARDS, 
Chairperson, Subcommittee on Civil and Constitutional Rights, Bouse Com- 

mittee ott (Tie Judiciary, The U.S. Bouse of Representatives, Washington, 
D.C. 

DEAR REPRESENTATIVE EDWARDS: I am submitting this statement on behalf 
of David T. Stanley and myself. We appreciate this opportunity to present our 
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views on H.R. 8200 to the subcommittee. As our earlier testimony' Indicated, I 
was formerly a research associate at the Brooklngs Institution and co-authored 
its nationwide study of the administration of the bankruptcy laws. Mr. Stanley 
directed that study, which resulted In the book entitled Bankruptcy: Problem, 
Process Reform, (1971) and was a senior fellow at Brooklngs until his retire- 
ment last year. He currently is a consultant and writer on public administra- 
tion. The opinions expressed below are our own and are not necessarily shared 
by others at the Brooklngs Institution or the State University of New York 
at Buffalo. 

We wish to comment briefly on two proposals in H.R. 8200: 

1.  THE tr.S.   TRUSTEE  BT8TEM 

"We strongly support the proposal for a salaried U.S. trustee system, to be 
used when creditors do not elect a trustee In liquidation cases, as well as In 
those chapter 13 cases for which a standing trustee is not available (§224). 
This proposal has attracted widespread support as a means of providing the 
trustees with Independence from supervision and compensation by bankruptcy 
judges, who may later have to decide contested issues in the cases which the 
trustees are administering. Among the entitles currently under consideration 
for supervision of the U.S. trustee system, we prefer the Administrative Office 
of the U.S. Courts, because its staff would not face the potential conflict of 
interest which the Justice Department perceives if It supervises the trustees.' 
If the Administrative Office is selected as the supervising entity, we urge that 
It be assured adequate staff for that added responsibility. 

2.   THE PBOPOSED   BTSTEM  OF  BANKBtTPTCT  COtTBTS 

We continue to feel that the creation of a separate system of bankruptcy 
courts is unncessary. because contested issues occur in such a small proportion 
of bankruptcy cases.' However, If your committee feels that such a system is 
unavoidable, we prefer the term judgeshlps provided in § 2-102 of H.R. 31 to 
the lifetime judgeshlps provided in § 201 of H.R. 8200 as reported by the 
committee. 

Every effort should be made to minimize the costs of any new layer of 
judicial Involvement In the bankruptcy system. We feel that creating possibly 
two hundred lifetime bankruptcy judgeshlps would have the opposite effect by 
maximizing the public cost for staff and beneflts. We understand that such 
judseships might be used to ea-se the heavy workload of the existing U.S. dis- 
trict judges, but recommend dealing with that problem directly by adding more 
U.S. district judges rather than Indirectly In the context of reforming the bank- 
rulptcy system. 

Whichever court structure may be selected, we urge you to retain H.R. 8200's 
appellate route directly to the circuit courts of appeal. (§ 237) We are not per- 
suaded by mere asserdons that "accessibility" will be denied excessively If the 
normal appellate route is followed. Those who seek to except bankruptcy 
appeals from normal processing should be asked to supply data which prove 
that travel costs are the determining factor in whether appeals will be taken. 

We appreciate this additional opportunity to present our views to you and 
would, of course, be willing to answer any questions which you have for us. 

Sincerely, 
MARJOBTE GIRTH, 

Associate Professor of Law. 
DAVTO T. STANLEY, 

Consultant. 

• Our parller testlmOBy ean be found In "Bankruptcy .\ct Revision". Renrlnirs heforp 
the Snbpommlttpe on Civil nnd Constitutional Rights. TJ.S. House Committee on tlic 
Judiciary. (94th CODR.. Ist Sess.), Part I. p. 361. et leq. 

'See proposed 28 U.S.C. 58S (c). (d). and (e), included In H.R. R20O. 5 224rn). for 
the committee's reoonimendatlon that the U.S. Attorney General be responsible for 
simervlslnK the trustee system. 

' Onr findings on this Issue appear In "Bankruptcy Act Revision", op. cit., note 1, 
pp. 363-367. 



258 

HABVABD LAW SCHOOL, 
Cambridge, Mats., Deoemher 19, 1977. 

RicHAKD IiBviN, ESQ. 
Subcottvmittee on Civil and Constitutional Rights, 
Committee on the JvHoiary, 
U.S. House of Representatives, Washington, D.O. 
KENNETH N. KLEE, Esq.. 
Shutan <t Trost, 1880 Century Park East, Los Angeles, Calif. 

DEAR RICH AND KEN : I thouKht yon might like to see how General Bell's 
system would work. Neither Gabriel nor his closest contender, Duffy, have 
had any bankruptcy experience. 

Best regards, 
VEEK COUNTRYMAN. 

Enclosure. 
[From the Boston Globe, Dec 14,1977] 

GABRIEI. NAMED TO BAWKBUPTCY JDDOESHIP 

(By James H. Hammond) 

Former U.S. Attorney James N. Gabriel of Cambridge yesterday was ap- 
pointed by a majority of the five U.S. District Court judges to the newly-created 
$48,500-a-year Federal bankruptcy judgeshlp In Massachusetts. 

Gabriel, a former assistant attorney general under then Massachusetts Atty. 
Gen. Edward W. Brooke and former Massachusetts Atty. Gen. Elliot L. Rich- 
ardson, had headed the U.S. attorney's office in Massachusetts for four years. 
He was replaced by Edward F. Harrington, a Democrat, as U.S. attorney 
Aug. 1. 

The bankruptcy judgeship has remained vacant since Sept. 1. Gabriel, one 
of the finalists for the post, had the backing of Brooke, who is now a U.S. 
Senator. 

There was no indication of how the judges voted yesterday, simply that a 
majority of them voted to appoint Gabriel. 

Reportedly, U.S. Sen. Edward M. Kennedy, had supported the candidacy 
of William B. Duffy Jr., a former Assistant U.S. Attorney in Boston in 1963. 
Duffy is now with a Boston law firm. 

The district court judges' order was signed by all five active members. An- 
drew A. Caffrey, chief judge, and by W. Arthur Garrity, Jr., Frank H. Freedman, 
Joseph L. Tauro, and Walter Jay Skinner. 

Gabriel will be sworn in some time before Dec. 19, the date when his appoint- 
ment for six years becomes effective. 

Informed of his appointment Gabriel said: "This is indeed pleasant news. I 
want to thank the court for their confidence in appointing me. I'm looking for- 
ward to getting back into government service." 

The jKjst was authorized by Congress last summer to ease the bankruptcy 
case backlog in central and western Massachusetts. 

The three other bankruptcy judges are Paul H. Glennon, Harold Lavien and 
Thomas W. Lawless. 

The appointment of Gabriel is expected to clear the way for U.S. Senate 
hearings on the appointment of Judge David Mazzone of the Massachusetts 
Superior Court to a vacancy on the Federal District Court in Boston. 

JUDGING BANKRUPTCY JUDGES 

Despite a cnishing workload and backlog of bankruptcy cases, a new bank- 
ruptcy judgeship for Massachusetts has gone begging for more than six months. 
Chief US District Judge Andrew A. Caffrey. who opposes a top nominee, has 
stjilled a vote on the issue, which has led to public accusations that the normal 
politics of selection have sunk to an unusually low level But the problem is more 
witJi the process than with the judges, and the process should be refined. 

The district judges fill bankruptcy positions by majority vote. They have inter- 
viewed 10 candidates from the more than 40 applicants for the six-year, $48,500- 
a-year job. At least two of the candidates, former US Atty. James Gabriel and 
William Duffy, a former assistant US attorney, have powerful political support. 
Gabriel is being supported by Sen. Brooke, Duffy has the backing of Sen. Kennedy. 
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Because the district judges are nominated for their own jobs by one or the 
other US senator, they are vulnerable to political pressure and may feel inclined 
to endorse a nominee who has been proposed by their own sponsor. 

Ideally, the judges would resist naming hacks to bankruptcy judgeships or to 
any of the otlier positions that they have the statutory responsibility of filling, 
regardless of the nominee's backing. 

In reality, however, there is no Insulation between judges and the political 
process of nominating and promoting candidates for judicial positions such as 
bankruptcy judgeships and magistrates. Judge CafPrey wants his fellow judges 
here to change that process. 

Taking his lead from Sen. Kennedy, who used a blue-ribbon screening committee 
to identify and evaluate candidates for the three or four new US district judge- 
ships which Congress is now considering. Caffrey would like to establish a panel 
at least to weed out nonunees who lack sufiieient qualifications for administrative 
judgeships. Although such a proce.ss would not eliminate politics, it would surely 
reduce tJie likelihood of an unacceptable candidate being forced upon the Fetleral 
bench. 

The role Caffrey has played in delaying a call for the vote on the new bank- 
ruptcy job should not taint his proposal. The judges may feel confident that they 
have a pool of qualified applicants for the existing vacancy. If so, they should not 
be denied a chance to vote. But the unseemly maneuvering of the past six months 
should indicate that it is time to refine the process of finding and selecting ad- 
ministrative judges. 

CAFFBEY MAT STAIX BANKEUPTOT JUDGESHIPS 

Former US Atty. James N. Gabriel and Atty. William B. Duffy, Jr., head a list 
of 10 candidates for the new bankruptcy judgeship scheduled to be appointed 
today by the five US District Court judges here. 

The two attorneys are considered the leading candidates for the $48,400-a-year 
position authorized by Congress to case the bankruptcy backlog in central and 
western Massachusetts about which Chief Judge Andrew A. Caffrey has been 
complaining. Nearly 50 lawyers applied for the position which was widely ad- 
vertised several months ago in Lawyers' Weekly and several other law pub- 
lications. 

The other finalists chosen by Caffrey and his judges are Asst. US Atty. Mary 
Brennan; Atty. Joseph A. Lena of Boston, a former asst. US attorney; Hertz N. 
Henkoff of Barron and Stadfeld; James F. Queenan, editor-in-chief of the Mass. 
Law Quarterly ; Rol)ert Robinson of Widett, Widett, Slater and Geldraan; Louis 
J. Shrair. former law partner of Judge Benjamin GargiU; John J. Sullivan, who 
lias his own law practice; and Eleanor F. Taylor, chief clerk of the Bankruptcy 
Court. 

Today's vote was scheduled by Judge Caffrey on Oct. 19 after he and the four 
as.sociates judges of the Federal court completed their Interviews with the 10 
flnnlists. 

At today's session. Caffrey is expecte<l to ask his colleagues to throw out the 
list and set up a screening committee to propose new candidates. The weakness In 
the chief judge's 11th hour postponement bid Is his questionable motives. 

His delaying tactics during the six months or so that the bankruptcy opening 
has existed have l)een so transparent that his pitch for starting all over for what 
he considers better qualified applicants lacks credibility. An.v further delay In the 
deliberations will give the chief judge control over the appointment, and that Is 
precisely what Oaffrey wants. 

Caffrey Is opposed to Gabriel and has been maneuvering behind the scenes for 
months in a desperate effort to block the ex-Federal prosecutor, because he be- 
lieves that the three judges appointed by Sen. Edward W. Brooke (judges Freed- 
man. Tauro and Skinner) plan to vote for him. 

It is doubtful that .Judge Caffrey's colleagues will go along with his move for a 
screening panel at this late hour. 

Caffrey's latest ploy surfaced only after he failed to get Sen. Edward M. Ken- 
nedy to expedite the appointment and seating of his nominee (Superior Court 
Judge A. David Mazzone) for the vacancy created last July 15 when Judge Frank 
J. Murray retired and took senior status. 

To his credit. Sen. Kennedy resisted Caffrey's hurry-np exhortations and stayed 
out of the bankruptcy deliberations by letting the process of screening and nom- 
inating his new nominee for the bench take Its normal course. 
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Caffrey's strategy was based on the premise that If Mazzcme was sitting as the 
sixth judge, he would be able to control the bankrujitcy vacancy—since in the 
case of a tie vote, the vote of the chief judge counts double, and Caffrey's choice 
would prevail. 

If Gabriel gets the nod from the so-called Brooke judges, it will be because of 
their personal knowledge of his capabilities. Judges Freedman and Skinner both 
worked closely witli liim as as.wistant attorneys general. And he served as first 
asKistant under .ludge Tauro when the latter was US attorney. 

Gabriel performed so well during Brooke's terms as an assistant A.G. that the 
senator's successor, Elliot L. Richardson, made him chief of the eminent domain 
division immediately after he became Attorney General in 1967. That was the 
division which had to pick up the pieces following the widespread scandals In 
land damage cases "settled" by the state earlier In that decade. 

In his four years as Federal prosecutor, Gabriel established the region's first 
political corruption unit, which has triggered the formation of similar units by 
Gov. Michael S. Dukakis, Suffolk County Dlst. Atty. Garrett H. Byrne, and others. 
The DiCarlo-Maekenzie and Mason Condon cases top the list of some 15 success- 
ful political corruption investigations launched by Gabriel's unit. 

To his credit, the former Federal prosecutor has remained far in the back- 
ground on the bankruptcy proceedings. Unfortimately, Chief Judge Caffrey's 
power play at the expense of clearing the backlog of bankruptcy eases in the 
Worcester-Springfield area Uas tainted the prestigious Federal court. 

DiSSENTlON   ON   A   JUDOESHIP   FOB   GABRIEL 

Former US Attorney James N. Gabriel may be allowed to assume a $48,500 
per year Federal bankruptcy judgeship with no outside review of his legal quali- 
fications because of a vote here last week by the five US District Court judges. 

In a meeting Nov. 7, the judges voted down a proposal by Chief Judge Andrew 
A. Caffrey to submit the name of Gabriel, or whomever the judges nominate for 
the bankruptcy vacancy, to a bar review panel which would rule on the candidate's 
legal competence. 

The bankruptcy position is actually a quasijudgeship, much on the level of 
a Federal magistrate's job. As a result, these positions have never been turned 
over to the public screening committees and judicial review boards that weigb 
the qualifications of other state and Federal-level judges. 

Instead, bankruptcy judges and Federal magistrates are chosen by a vote of 
the local US District Court judges. 

Critics of this selection process charge it is vulnerable to political pressure, with 
each Federal judge expected to vote the preference of his political sponsor. In 
this case, US Sen. Edward W. Brooke is backing Gabriel, a longtime protege, 
while Sen. Edward M. Kennedy Is supporting William B. Duffy, Jr. 

Duffy is a former Amherst College football player, a graduate of Harvard 
Law School, and a longttlme Kennedy supporter who was named an assistant 
US Attorney In Boston in 1963 by the late Robert F. Kennedy, who was US 
Attorney General at that time. Duffy is now with the Boston law firm of Johnson, 
Clapp, Ives and King. 

Caffrey was not able to get a majority on the question of merit review, and 
the other judges Involved—Walter Jay .Skinner. Joseph U. Tauro, Frank Freed- 
man and W. Arthur Garrity—refused to disclose their votes or even discuss the 
Usue of judicial review panels. 

With mounting pre.ssure by the American Bar .\ssn. and state and local bar 
associations to set up merit selection procedures for all judgeshlps, few judges 
are willing to go on the record as being against the idea. 

Caffrey was reluctant to talk about the meeting or the actual vote on his 
proposal for fear of violating the confidentiality of a judicial consideration. 

The only formal order coming out of the meeting—which occurred Nov. 6— 
was an order to send Gabriel's name to the FBI for a clearance. 

Many members of the Boston legal community say that usually this meai\s 
that the judges have formally voted to approve Gabriel for the bankruptcy judge- 
ship. Sources close to the situation pay however that although it Is a departure 
from tradition, this Is not the case. 

In fact, the order is only for the FBI clearance, and Gabriel will not be con- 
sidered for the ofilclal nomination until after the clearance comes hack from the 
FBI. 
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As things stand now. Gabriel lias the support of the three judges who owe 
their own appointments to Brooke—Tauro, Skinner and Freedman. Duffy is sup- 
ported by Caffrey and Garrity. 

The wild card in the selection process is the pending confirmation of Judge A. 
David Mazzone, who is awaiting approval by the President, the US Senate and 
the Justice Department before he can step into the vacant sixth Federal judgeship 
here. 

If Mazzone can be confirmed before the Gabriel question comes up for a 
vote, he Is exi)ected to vote for Duffy, creating a tie vote which would be 
broken because extra weight is given to Caffrey's vote as chief judge. 

Kennedy's oflBce has said that it will stay out of the matter, though It has the 
power to exi)edite the decision on Mazzone, expected to take at least three more 
weeks. The FBI clearance for Gabriel would normally take four to six weeks, 
but may come more quickly since he is a former US Attorney. 

Sources on Gabriel's side say that Gabriel is qualified and that the judges 
•were right to vote against a bar review panel on the Gabriel nomination since 
it was an obvious political ploy by Caffrey to stall until Mazzone can l>e seated 
as a Federal judge. 

Legal sources on the other side, however, say that although this is obviously 
a very political situation, they oppose Gabriel not just on the basis of politics, 
but because they consider him unqualified for the very technical position of 
bankruptcy judge. 

Although the bankruptcy Job was once virtually no more complicated than a 
clerk's position, It has grown enormously in importance in the last decade with 
the decline of the American economy and the increased acceptance of the bank- 
ruptcy process by both Individuals and large corporations. 

There also is legislation In Congress this year which would upgrade the 
bankruptcy position to a full Federal judgesMp, and although it is not expected 
to pass during this session, it is certain to come up again. 

Gabriel applied for a Federal magistrate's job only last year, but he was 
not chosen for either of two openings. 

Gabriel said he did not feel it would be appropriate for him to comment 
on his qualifications or on the desirability of a merit selection review panel 
since he is a candidate for the job. 

Sources close to Caffrey say that whatever happens in the Gabriel situation, 
he is serious about the need for some sort of bar panel to rule on the qualifica- 
tions of future nominees and will soon resubmlt such a proposal. 
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