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LEGAL SERVICES CORPORATION 
REAUTHORIZATION 

WEDNESDAY, JULY 19, 1989 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL AFFAIRS, 
COMMITTEE ON JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10 a.m., in room 

2226, Rayburn House Office Building, Hon. Barney Frank (chsiir- 
man of the subcommittee) presiding. 

Present: Representatives Barney Frank, Dan Glickman, Harley 
O. Staggers, Jr., Beiyamin L. Cardin, Craig T. James, Lamar S. 
Smith, and Larkin I. Smith. 

Also present: Janet S. Potts, chief counsel; Belle Cummins, assist- 
ant counsel; Cynthia Blackston, chief clerk; and Roger T. Fleming, 
minority counsel. 

Mr. FRANK. The hearing will convene. We will have opening 
statements after we reconvene, but at this time, so Mrs. Byron will 
not have to make a second trip, we will hear from our colleague, 
Mrs. Byron. 

Your statement will go in the record. 

STATEMENT OF BEVERLY B. BYRON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MARYLAND 

Mrs. BYRON. Let me thank you for holding this hearing, because 
I think this opportunity to testify before the subcommittee on the 
reauthorization of Legal Services is a very important one from my 
perspective. 

I am here this morning to relay what happened to a thriving 
fruit growing industry in my district in western Maryland as a 
result of over-zealous lawyers with the Maryland Legal Aid 
Bureau, a Legal Services Corporation grantee. 

I would also like to explain two bills which I recently introduced 
to attempt to address those problems. Although I cannot bring 
back the orchardists, I hope that the situation in my district will 
not be repeated in your districts. 

Let me state that I do not object to the existence of a publicly 
funded Legal Services Corporation. Legal counsel should not be 
contingent on who can pay for it. Unfortunately, in the case of 
western Maryland fruit growers, the unbounded enthusiasm of the 
State Legal Aid Bureau exceeded the public-spiritedness of the 
Legal Services Corporation. 

(1) 



Between 1983 and 1985, the Maryland Legal Aid Bureau began 
what I feel was an unprecedented attack on six orchards. Over 155 
complaints and 15 lawsuits were filed against the growers. Visions 
of substandard housing, unfair compensation and worker mistreat- 
ment immediately may come to mind. 

But those were not the problems. Instead, Legal Aid pursued the 
growers on claims of discriminatory preemployment tests emd the 
growers' use of the Department of Labor's H-2 program. 

For example. Legal Aid said that a ladder test was not a fair 
test. Since a ladder is needed to pick the fruit from the trees, I do 
not think it is unfair for a grower to see if a potential employee 
can carry and climb a ladder. 

The effects of this legal assault were devastating to the fruit 
growers. The extensive legal bills and the promise of continued 
legal action ruined the industry. The once active Washington 
Ck)unty Fruit Growers' Association is out of business. Maryland's 
apple production has gone from 2.5 million bushels in the early 
1980's to less than 1 million bushels last year. Three hundred 
people are out of work, and one grower, simply unable to withstand 
the stress, committed suicide. 

Again, I know I cannot bring back the orchards. But I tell you 
this to call your attention to what has happened to the spirit of the 
Legal Services Corporation. 

On Monday, I introduced two bills which may return Legal Aid 
to its intended purpose: To represent those unable to adfford a 
lawyer. One bill would encourage mediation and conciliation prior 
to bringing suit. The other bill would address the matter of attor- 
ney's fees if the judge determines the complaint is unwarranted. 

The bills are deliberately narrow so as not to erode the strengths 
of the program. Yet, they offer some hope to the farmer interested 
in resolving the case without having to resort to bankruptcy in the 
process. 

These are merely suggested remedies which I would ask you to 
consider during your hearings on Legal Services this year. I hope 
we can work together to resolve what I perceive and know from 
firsthand experience in my district is a real threat to the integrity 
of a program that I think is extremely worthwhile. 

I would like to submit for the record three articles backing up 
what has happened to western Maryland, to the orchard 
industry  

Mr. FRANK. Without objection, they will be included. 
[The prepared statement, with articles, of Mrs. Byron follows:] 



HONORABLE BEVERLY B. BYRON 

TESTIMONY BEFORE THE JUDICIARY SUBCOMMITTEE ON 

ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

Room 222S Rayburn House Office Building 

July 19, 1989 

Thank you for the opportunity to testify before the 

Subcommittee on the reauthorisatlon of the Legal Services 

Corporation. I am here this morning to relay what happened to a 

thriving fruit growing Industry in my district in Western 

Maryland as a result of over zealous lawyers with the Maryland 

Legal Aid Bureau, a Legal Services Corporation grantee. I would 

also like to explain two bills which I recently introduced to 

attempt to address those problems. Although I cannot bring back 

the orchardists, I hope that the situation in my district will 

not be repeated In your districts. 

Let me state that I do not object to the existence of a 

publicly funded Legal Services Corporation. Legal counsel 

should not be contingent on who can pay for It. Unfortunately, 

in the case of Western Maryland fruit growers, the unbounded 

enthusiasm of the State legal aid bureau exceeded the 

public-spiritedness of the Legal Services Corporation. 

Between 1983 and 1985, the Maryland Legal Aid Bureau began 

what I feel was an unprecedented attack on six orchards. Over 

155 complaints and 15 law suits were filed against the growers. 



visions of substandard housing, unfair compensation and worker 

nistreatnent immediately may come to mind. But those were not 

the problems. Instead, Legal Aid pursued the growers on claims 

of discriminatory pre-employment tests and the growers' use of 

the Department of Labor's H-2 program. For example. Legal Aid 

said that a ladder test was not a fair test. Since a ladder is 

needed to pick the fruit from the trees, I do not think it Is 

unfair for a grower to see if a potential employee can carry and 

climb a ladder. 

The effects of this legal assault were devastating to the 

fruit growers. The extensive legal bills and the promise of 

continued legal action ruined the industry. The once active 

Washington County fruit growers' association is out of 

business. Maryland's apple production has gone from 2.5 million 

bushels in the early 1980's to less than 1 million bushels last 

year. Three hundred people are out of work, and one grower, 

simply unable to withstand the stress, committed suicide. 

Again, I know I cannot bring back the orchards. But I tell 

you this to call your attention to what has happened to the 

spirit of the Legal Services Corporation. 

On Monday, I introduced two bills which may return Legal Aid 

to its intended purposes to represent those unable to afford a 

lawyer. One bill would encourage mediation and conciliation 

prior to bringing suit. The other bill would address the matter 



of attorney • fee* If the judge determines the complaint la 

unwarranted. 

The bills are deliberately narrow so as not to erode the 

strengths of the program. Yet, they offer some hope to the 

farmer Interested In resolving the case without having to resort 

to bankruptcy In the process. 

These are merely suggested remedies which I would ask you to 

consider during your hearings on IjOgal Services this year. I 

hope we can work together to resolve what I perceive as a real 

threat to the Integrity of this worthwhile program. 

Thank you. 
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Lawmakers angered, sympathetic 
Bills sponsored to help orchard industry stay alive 
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Mrs. BYRON. I appreciate the chairmein's courtesy. 
Mr. FRANK. We appreciate you truncating your testimony so we 

can vote. I appreciate this. 
Mrs. BYRON. A very weighty vote. 
Mr. FRANK. I wasn't able to guess the exact roll call schedule. 

We will be back in 20 or 25 minutes or so. 

OPENING STATEMENT OF CHAIRMAN FRANK 
Mr. FRANK. The hearing wUl come to order. We, as a result of a 

reorganization of the jurisdictions of the subcommittees of the Ju- 
diciary Committee this year, acquired jurisdiction over the Legal 
Services Corporation. For some time now, there has been no au- 
thorization of the Corporation. It has been dealt with by 
appropriations. 

At the urging of members of the Appropriations Committee, par- 
ticularly Mr. Smith of Iowa, the chairman of the relevant commit- 
tee in the House, we are going to undertake an authorization 
process. 

As is often the case in the House and in the Senate, no one can 
be sure how it ends. I should add that the practice of proceeding 
without an authorization is hardly confined to Legsd Services. For- 
eign aid, other important governmental functions have proceeded 
that way. 

It was last year or I believe the year before when we in fact pro- 
ceeded without a defense authorization. So that there is nothing ir- 
regular about the process, but it has been the feeling of the Appro- 
priations Committee, which I share, that we would be better served 
if we would at least begin an authorization process. 

I must say that I am somewhat disturbed at present to have had 
no indication from the President of the United States or anyone 
within his ambit that he is aware of the existence of such an 
entity. I trust that someone in the White House will read the 
papers if we make them tomorrow, and it may be that they will 
become aware that there is a Legal Services Corporation. 

We had a hard time trying to find out if they were in favor of 
any budget for the Legal Services budget. The President has the 
right to nominate people to serve on the Board. He could nominate 
the sitting people, nominate new people. He could do whatever he 
wished. 

We sought the advice of the Justice Department in this matter, 
and we were informed that that wasn't their job. So Legal Services 
Corporation has been abandoned by the Bush administration, 
either positively or negatively. That seems to me to be frankly a 
grave error on the part of the President. He may well at some 
point feel that actions are taken which diminish the right of the 
executive to have an input, but we cannot subject the President of 
the United States nor will we try to get him to tell us what he 
thinks about Legal Services. He has had opportunities. 

No one from the administration wanted to testify at this hearing. 
We urged them to do something about Legal Services. In particu- 
lar, I should make it clear, while we are ready to go ahead with 
authorization, I do not think we will succeed in getting an authori- 
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zation statute nor will I be inclined to try if the President has not 
nominated people to serve on the Board. 

The President has the right and the Senate has the right on con- 
firmation, but I do not think that the Hoiase or the Senate will be 
moved to send the President a statute without some indication that 
there will be a duly appointed Board to run it. 

So, we await some expression of interest from the White House 
in what is, it seems to us, a significant area of public policy. If 
others have—if Mr. James has an opening statement, Mr. Smith, 
do you have any opening? 

Mr. SMTTH of Texas. No comments except to say that in regard to 
the silence of the Corporation with regard to the Legal Services 
Corporation, from their point of view, no news may be good news. 

Mr. FRANK. I am prepared to ignore the administration if that is 
their choice, but I did want to make it clear that we have invited 
input and have received none. 

Mr. James. 
Mr. JAMES. I am looking forward to the testimony of witnesses. I 

am delighted that they are here to assist us. 
Mr. FRANK. Thank you. 
We will begin with Mr. Wallace, who is the Chairman of the 

Board of Legal Services. Mr. Wallace, welcome. 
Mr. WALLACE. Thank you. Glad to be here. 
Mr. FRANK. After this, we will hear from the American Bar As- 

sociation, the Massachusetts Legal Assistance Corporation and 
then the Bar Leaders for Preservation of Legal Services for the 
Poor and UAW-65, National Organization of Legal Service 
Workers. 

STATEMENT OF MICHAEL B. WALLACE, CHAIRMAN OF THE 
BOARD, LEGAL SERVICES CORPORATION, ACCOMPANIED BY 
TERRANCE J. WEAR, PRESIDENT, LEGAL SERVICES CORPORA- 
TION 
Mr. WALLACE. Thank you, Mr. Chairman. It is good to be here 

again. I want you to know that you are not alone in not having 
heard from the White House on this issue. I don't know whether I 
am part of the administration or not. That is one of the odd things 
about this agency. It is technically not a Government agency. But I 
don't know the President's position, and there is no way I can give 
you any insight into it. 

I can tell you my position. This is a day that I have looked for- 
ward to for the AVz years I have been on the Board. I was tifraid 
that it would never get here. As you said, there hasn't been an au- 
thorization bill since 1977. 

When I came aboard in 1984, I took over as head of our Regula- 
tions Committee, and I immediately got a ton of mail from Con- 
gress on what we ought to do on our regulations. I said then, and I 
say now, that weighing mail from Congress is no way to determine 
congressional intent. The Reauthorization Bill is the best way to 
determine congressional intent. 

I wrote the gentleman from Massachusetts who now chairs this 
subcommittee over 4 years ago to ask for this bill to come up, and I 
truly hope that a bill will be produced from this process. I truly 
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hope that the President of the United States will support it and 
sign it. I am gratified that you are ready to undertake this task. 
Congress in the last 2 years has approached in principle some seri- 
ous reforms, and I think now we can get on to apply the lessons of 
the last 12 years. 

Those lessons seem to me to fall into two broad categories. First, 
the Federal provision of legal services to the poor is here to stay, 
and it should be. 

Second, the Federal provision of legal services to the poor should 
be reformed, and it can be. I don't have to spend much time with 
this subcommittee on the first point. Your support for legal serv- 
ices is well known. I have reminded my fellow conservatives from 
time to time that while this program may have originated with the 
Great Society, the recognition of the need did not. Centuries ago, 
the prophet Amos warned in no uncertain terms of the conse- 
quences of public injustice to the poor. 

From the best evidence we have available to us from our moni- 
toring, many of the programs we fund are doing a fine job of fight- 
ing injustices as best they can. They deserve our support, and 
whether they believe it or not, they have mine. 

Reforms are needed in the current sjrstem, I will not go over the 
reforms that I suggested during my testimony earlier this year, I 
would refer you to my testimony. I do think we ought to abolish 
the Board, both for management and for constitutional reasons. 

The Legal Services program would be run better if it had one 
person in charg'e instead of 11 part-time people who try to run it on 
a part-time basis. I also urge that you make the usual Federal stat- 
utes governing waste, fraud and abuse applicable to the receipt and 
expenditure of LSC funds. 

As the information we gave you after the last heeu-ing indicates, 
we cannot get Federal prosecutors to deal with these matters, be- 
cause they are unsure as to whether those statutes apply. This is 
Federal money; Federal officers ought to have the ability to enforce 
the laws. 

And finally, I wish to reiterate my view that there is no demon- 
strated need for the continued direct funding of State and national 
support centers. Their history shows without doubt that they were 
originally established for the purpose of achieving "law reform" 
through lobbying and impact litigation. I see no evidence that they 
have changed their purpose over the years. My view is that "law 
reform" should be the province of Congress, not of Federal grant- 
ees and contractors. Such funds as Congress makes available for 
legal services should go directly to the local level to pay for the 
representation of poor individuals. 

This morning I want to talk about the subject that engaged most 
of our time after the completion of my prepared testimony on our 
last visit. We discussed at some length the question of who should 
control the particular groups who receive Federal funds and deliv- 
er legal services at the local level. 

Since my testimony. Congress, through the Supplemental Appro- 
priations bill, has endorsed for the second year in a row the use of 
competition to select the recipients of Legal Services funds. I am 
persuaded, based on my W^ years experience, that some sort of 
change is necessary. Our monitoring program has convinced me 
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that many of our local programs are conscientious in their efforts 
to follow the law, although a handful remain who are still devoted 
to the agenda of the late 1970's and early 1980's which led to the 
abuses uncovered during the first Reagan administration. 

Too many programs, however, seem to simply rock along, know- 
ing that their funding is secure under the act. I believe that compe- 
tition will light a badly needed fire under local providers of leged 
services. Whether or not you have confidence in my judgment and 
experience, it appears that Congress for the last 2 years has intu- 
itively realized that the current system of guaranteed funding is 
not doing the job. 

Just as Justice Holmes noted that it is not a satisfactory defense 
of a rule of law to say that it was laid down at the time of Henry 
II, so, too, it is not a satisfactory defense of Federal funding to say 
that the programs now receiving the money were first in line at 
the time of Sergeant Shriver. We need a better system, and I thir'- 
competition will provide it. 

As I stated the last time I addressed this subcommittee, my own 
preference would be that the Legal Services programs be adminis- 
tered through Federal grants to State agencies, like many Federal 
aid programs. As far as I am concerned, anything that spends 
public money is political, and it ought to be run by politicians, 
whom I define as somebody the voters can remove from office. I un- 
derstand the problems of potential conflicts of interest, which 
members of this subcommittee raised last time, but such problems 
are endemic in a democracy. 

Any politician, including the Members of this House, has a cer- 
tain amount of oversight over himself and his fellows. This House, 
I think, has done a good job of policing itself I am not worried 
about State governments. I have as much confidence in them as I 
do in this House. 

If you have reservations about the use of State governments, try 
State bar associations. I have suggested that to some of the bar 
critics who have appeared before us. I have asked them, would you 
take the money and run the program in your State? Nobody has 
taken me up on it. But this Congress obviously has confidence in 
bar associations. 

The McCoUum Amendment requires that bar associations ap- 
point the majority of the members of a local program's Board. I 
would give them, or at least the committee should consider giving 
them, the responsibility to go with that right of representation. 

It makes more sense to me to have one program in each of 50 
States run by people in whom Congress has confidence than the 
mishmash of 300-some-odd programs we have now. I think we could 
do a better job of monitoring if we were auditing 50 Statewide pro- 
grams than the present mishmash. 

If you don't want to do those two things, it seems to me the only 
alternative is some sort of competition which has been in the Ap- 
propriations Bill 2 years now. It is in the Combest bill that was 
dropped in the hopper here in the last week. 

The process of peer review of the applications which has been 
proposed by the LSC staff is similar to other agencies, Justice, and 
agencies that buy mind power instead of hardware. I feel confident 
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that the details can be filled in by our successors if the President 
appoints them. 

We will be happy to do it if the Congress has confidence in us. 
But we think that the legitimate concerns can be addressed and we 
can be sure that new applicants have an opportunity for funding. I 
think the real objection, that people have to competitive bidding is 
that some people don't trust the members of this Board. I suppose 
there are a lot of reasons for that. Some did not trust the President 
who appointed us, although none of us agrees with his original po- 
sition that the Corporation should be abolished. 

There is also a structural problem. We speak with 11 voices. Any 
director can make enemies for the Corporation simply by stating 
his own personal views. The rest of us get stuck with them. We 
seem to multiply our enemies that way, even when those views 
aren't Board policy. 

I think if we had a single administrator we could solve that prob- 
lem. You would then have an administrator appointed by a Presi- 
dent you trust and confirmed by a Senate you trust. Then that ad- 
ministrator could make commitments to the Congress and the pro- 
grams and he could keep them. 

There is no doubt that an administrator may make competitive 
awards that some Members of Congress will disagree with. Con- 
fress knows how to rifle shot particular grants that it wants to 

eep alive or particular grants that it wants to kill. It happens in 
the appropriations process every year. It can happen with legal 
services. 

What we have now is a blanket grandfather clause that funds 
the bad programs along with the good. The system doesn't work. It 
is time for trust, and it is time for change. 

Let me mention briefly before I close, some side benefits of com- 
petition. If we can choose the people we fund, we are going to have 
less need for regulations. I have heard complaints ever since I have 
been on the Board about the burden of regulations. I know that 
every rule involves some burden, and any burden is a nuisance for 
a good program that doesn't need the rule. But the regulations are 
designed to control the programs, the few bad ones that would oth- 
erwise get out of line. "The nature of rules is that they fall on the 
just and unjust alike. 

Given the opportunity, I prefer to manage people rather than 
rules. Coach Bryant said, "You win with people, and if you have 
the right people, all you need is the do right rule. Do good or be 
gone. If we can have some choice in the selection of our grantees, 
we don't need tons of rules that we have adopted over the last 4 
years. 

Competition overseen by Congress will move us in that direction. 
One rule is the statutory prohibition against the taking of fee gen- 
erating cases. That was originally put in the statute, as I under- 
stand it, to protect the private bar from publicly subsidized compe- 
tition. At our hearing on competition last month, a member of the 
private bar came before us. 

He wants to bid for the service, and he takes the following posi- 
tion, with which I tend to agree. If the private bar is entitleid to 
bid, entitled to compete for public grants, there is no reason to pro- 
tect them from competition from whoever wins that competition. I 
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think that more private attorneys will be willing to compete for 
grants and to devote more of their resources to the task if they be- 
lieve that doing good will help them to do well. 

I endorse the testimony that we heard at our hearing on compe- 
tition. It makes sense to me. And if we can get competition and if 
we do abolish the fee generating restriction in the statute, I would 
urge the Board to repeal its regulation on the capture of attorney's 
fees, since the whole point of that regulation was to enforce the 
"no fee generating cases" provision of the statute. Finally, we 
cannot forget that these local programs are federally funded enti- 
ties, and one of the public sources of resentment against the Corpo- 
ration is that people who become defendants realize they are up 
against the Federal Treasury. 

It seems to me that the Legal Services program ought to be 
bound by the same protection Congress gives in the case of other 
expenditures of Federal money. We ought to apply the Equal 
Access to Justice Act to those who have been sued by Legal Serv- 
ices programs without substantial justification. I am glad to see 
that the Combest bill does that. 

Another complaint is that it is not fair for one party to receive 
legal services because he doesn't have to pay his lawyer. That 
lawyer can work you to death while you are trjring to pay your 
own. Some of the sting can be removed from that by a system of 
copayments requiring the client insofar as he or she is able, to 
make some contribution to his own defense. That not only expands 
resources and aids in the efficient allocation of resources, it also 
recognizes the client's own dignity, that this is my case, my lawyer, 
and I aia contributing to my own welfare. 

Many cannot afford anything. But under the current system, if 
you are at 124 percent of poverty, you don't have to pay anything. 
At 126 percent, you have to pay it all. There ought to be some 
room for a sliding scale of copayments in there some where. 

I remind you these views are simply my own. They are not the 
Corporation's. You won't know the Corporation's views until you 
have all 11 of us here before you at once. But I encourage you to 
ask, to solicit the views of my fellow directors. We agree on more 
than you might think, and you would profit from the perspectives 
that all of us have. 

As you go about your task, please feel free to call upon me or the 
LSC staff for information and assistance. After 12 long years, we 
want you to succeed. 

Thank you, Mr. Chairman. 
Mr. FRANK. Thank you, Mr. Wallace. 
[The prepared statement of Mr. Wallace follows:] 
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PMPARKD STATKHKNT OF MicHABL B. WALLACE, CHAIRMAN OP THE BOARD OP 
DIRECTORS, LEGAL SERVICES CORPORATION 

' Good •omin9, Kr. Chaiinun and aeabers of the Subconitta*. 

X •• Nichaal B. Wallaca, Chalnan of tha Board of Directors 

of th« Legal Services Corporation. It is good to be with you 

again ^oday. 

This is a day to %rtiich I have looked forward throughout ay 

four and one-half years on the Board, and it is a day which I had 

begun to fear would never coae. As you Icnow, there has not been 

an authorization bill for the Iiegal Services Corporation since 

1977. Nhen I assuned ay meaOMrshlp on our Board and becaae 

Chairman of our Operations and Regulations Conaittee, I was 

boabarded with correspondence froa Meabers of this House on all 

sides of every issue before us. It was apparent to ae froa the 

outset that the will of Congress is properly deteralned, not by 

covmtlng ay aail, but by the process of considering and adopting 

legislation. 

I first wrote to the Gentleaan froa Massachusetts who now 

chairs this Subcoaalttee over four years ago urging that the 

Judiciary Coaalttee report an authorization bill to the House 

floor. I aa gratified by this Subcoaalttee•s decision to 

undertake this task, and I aa confident, especially in light of 

the reforms already approved in principle by this Congress and 

its predecessor, that there can now be agreement on the 

application of the lessons of the last 12 years. 
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Thoss lusona to ne seen to fall Into two broad categories. 

First, th« Federal provision of legal services to the poor is 

her* to stay, and it should be. Second, the Federal provision of 

legal services to the poor should be reformed, and it can be. 

I need not take too auch tiae to convince this Subcomnittee 

of the first point. Your support for the legal services program 

is well Icnown. I do have to remind my fellow conservatives from 

time to time that, while the Federal program may have originated 

with the Great Society, the recognition of the need did not. 

Centuries ago, the prophet Amos warned in no vmcertain terms of 

the consequences of public injustice to the poor. From the best 

evidence available from our monitoring, many of our local legal 

services programs do a conscientious job of fighting those 

injustices. They deserve our support, and, whether they believe 

it or not, they have mine. 

This morning, I will concentrate on the reforms needed in 

the present system. I will not dwell on the points I made in ay 

testiaony before the Subcommittee earlier this spring. I will 

merely remind you of ay view that the Corporation should be 

converted to an ordinary Federal agency and our Board should be 

abolished. You are aware of ay vie%ni on the constitutionality of 

the present structure. Of equal practical iaportance is the 

adainistrative difficulty of managing a $300,000,000 Federal 

program with an ll-aeaber Board, each or whom, to some extent. 



thinks h« or she should b« running ths show. Nalthsr th« 

Corporation's President nor I can COBS to Congress and sake any 

commitments with any confidence, although many seem to think we 

can. Only the Board, in its meetings, can sake final decisions 

that will stick. Congress, the local legal services programs, 

and their clients deserve more certainty in the conduct of our 

affairs. 

I also urge that Congress apply the ordinary Federal 

statutes governing waste, fraud, and abuse to the receipt and 

expenditure of LSC funds, both by the Corporation and by the 

legal services programs. The information we submitted after our 

last hearing clearly establishes that Federal prosecutors will 

not undertake enforcement efforts because of their doubt that 

Federal statutes apply. That information also shows that we have 

been remiss in past years in failing to refer more matters to 

State prosecutors. Whatever our failings in this regard, it 

simply does not make sense that the Federal government should 

have to rely on State and local governments to police the use of 

Federal funds. Federal law and Federal law enforcement officers 

should be able to oversee the use of Federal money and to 

prosecute wrongdoing when it occurs. 

Finally, I wish to reiterate my view that there is no 

demonstrated need for the continued direct funding of State and 

national support centers.  Their history shows without doubt that 
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tiMy were oirlginally aatabllshed for the purpose of achieving 

"law refora" through lobbying and Inpact litigation. I see no 

evidence that they have changed their purpose over the years. My 

view is that "law refora" should be the province of Congress, not 

of Federal grantees and contractors. Such funds as Congress 

•aXas available for legal services should go directly to the 

local level to pay for the representation of poor individuals. 

I want to focus this morning on the subject that engaged 

•ost of our tine after the completion of my prepared testimony on 

our last visit. He discussed at some length the question of who 

should control the particular groups who receive Federal funds 

and deliver legal services at the local level. Since my 

testimony. Congress, through the Supplemental Appropriations 

Bill, has endorsed for the second year in a row the use of 

competition to select the recipients of legal services funds. I 

aa persuaded, based on my four and one-half years experience, 

that some sort of change is necessary. Our monitoring program 

has convinced me that many of our local programs are 

conscientious in their efforts to follow the law, although a 

handful remain who are still devoted to the agenda of the late 

1970s and early 1980s, which led to the abuses uncovered during 

the first Reagan Administration. 

Too many programs, however, seem to simply rock along, 

knowing that their funding is secure under the Act.  I believe 



that coapatition will light a badly needed fire under local 

providers of legal services. Whether or not you have confidence 

in ay judgment and experience, it appears that Congress for the 

last two years has intuitively realized that the current system 

of guaranteed funding is not satisfactory. Just as Justice 

Bolaes noted that it is not a satisfactory defense of a rule of 

law to say that it was laid down at the tine of Henry II, so too 

it is not a satisfactory defense of Federal funding to say that 

the program now receiving the money was first in line at the time 

of Sargent Shriver or Jimmy Carter. 

As I stated the last time I addressed this Subcommittee, ay 

own preference would be that the legal services programs be 

administered through Federal grants to State agencies, like many 

Federal aid programs. Anything that spends public money Is 

political, and it ought to be run by politicians, whoa I define 

as somebody the voters can remove from office. I recognize the 

problems of potential conflicts of interest, which members of 

this Subcommittee raised last time, but such problems are endemic 

in a government of, by, and for the people. This House has 

potential conflicts of interest in adopting and enforcing its o«m 

ethics rules, but, based on my experience as a member of the 

staff here, I think the House generally does a good job. I see 

no reason to think that the people of the fifty States cannot do 

as well. Certainly, democracy is a flawed system, but, as 

Churchill said, it is better than all the others. 
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If Congress continues to have reservations about the 

involvaaant of State govemaent In the delivery of legal services 

to the poor, it seens to have no such reservation about the 

involvement of State bar associations. Indeed, under the 

McCollun Anendnent, bar associations representing a majority of 

the practicing lawyers in a program's service area have the right 

to appoint the majority of the members of the program's board of 

directors. Certainly, our administrative problems would be 

simplified if we could simply delegate to State bar associations 

the responsibility for the program along with the right to make 

board appointments. I have often asked State bar presidents who 

have appeared before our Board to criticize our policies if they 

would be willing to take one check from us and run the program in 

their States. No State bar president has yet accepted the 

challenge. Still, it makes more sense to me to have fifty 

programs, run by people that Congress trusts, Instead of our 

present system of over 300 haphazardly arranged local programs. 

He could make immense administrative savings at the Federal level 

if we had only fifty programs to monitor and audit, instead of 

more than six times that number. 

The only remaining alternative is to continue to use private 

contractors, but to introduce competition into the selection 

process. This is the system that Congress has now twice 

endorsed.  The process of peer review of applications, which has 
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been proposed by the LSC staff, is slailar to that used by other 

Federal agencies, such as the Department of Justice, the 

Departaent of Education, and the Hational Institute of Health; 

all of trtiich buy nind-power, instead of hardware. There is no 

doubt that details need to be filled in, and I an sure they will 

be. I feel confident, however, that the competitive awards 

system adopted by our successors will address the legitimate 

concerns of current grantees while, at the same tine, ensuring 

that new applicants have a real opportunity to obtain funding. 

The real source of the fear of competition is that some 

people do not trust this Board. Some did not trust the 

President who appointed us and, although none of us agrees with 

President Reagan's initial view that the Corporation should be 

abolished, some people suspected a hidden agenda behind every 

Board action. There is also the structural problem that we speak 

with eleven voices. Any one director can make enemies for the 

whole Board simply by stating his own views, even when those 

views are not Board policy. As I have already noted, people can 

mistake communication from the Chairman or the President as a 

commitment from the Corporation, and they feel betrayed when the 

Board does not adhere to those supposed commitments. I think 

these problems have been more common them I would have liked over 

the last four and one-half years. 

These problems can be largely alleviated by placing the 

7 
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program und«r th* control of a aliigl* Adainiatrator, appointad by 

a Praaldant you truat, and conflraad by a Senate you trust. That 

Adnlniatrator can make conmitBents to Congress and to the 

prograiw, and he can keep thea. There is no doubt that an 

Adainiatrator will aake particular awards to particular prograas, 

and that Heabers of Congress will disagree with the awards. A 

Congress that, through its appropriations process, regularly 

second-guesses executive agencies on research grants for catfish 

faraing is surely capable of exercising proper oversight over the 

procedures used in aaking legal services grants. The problea 

with the current systea is that, in guaranteeing refunding for 

all programs. Congress protects the bad along with the good. 

That systea just does not work. It is tine for trust, and it is 

tiae for change. 

Let ae briefly aention soae of the side benefits of 

conversion to a systea of competition. If LSC can choose the 

prograas it funds, it has less need for regulations. I know that 

•very rule involves soae burden, and I know that any burden is a 

nuisance for our good prograas, but the regulations are designed 

to control the conduct of prograas that would otherwise get out 

of line. The very nature of rules is that they fall, like rain, 

on the just and unjust alike. Given the opportunity, I prefer to 

aanage people rather than rules. As Coach Bear Bryant said, you 

win with people. If you have the right people, all you need is 

Bear Bryant's do-right rule: Be good or be gone.  Coapetition, 
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carafully ov«r«««n by Con9r«as, will aaxlMiz* th« nuaibar of good 

peopl* and •inlBlza tha naad for rulaa. 

OiM ml* Z beliava we can diacard is tha atatutory 

prohibition againat tha taking of faa-ganarating caaaa. The 

original purpoaa of that rula, aa I underatand it, waa to protect 

tha private bar froa public coapatition. At our Coaaittae 

hearing on competition laat month, we heard from a member of the 

private bar who wanta to compete for our funda. He aaid, and I 

tend to agree, that aa long aa the private bar can compete 

equally for UC granta, it ahould not be protected from 

competition from LSC granteaa. Indeed, more private attorneys 

will be willing to compete for our granta and to devote more of 

their own reaources to the taak if they believe that doing good 

will help then to do well. If the restriction on fee-generating 

cases is removed as part of the Introduction of competition, then 

I would urge the Board to repeal its regulation adopted this year 

on the recapture of attorneys' fees, since the chief purpose of 

that regulation waa to enforce the restriction on fee-generating 

cases. 

Nbatever the mode of delivery, we cannot forget that tha 

local legal services programs are, in fact. Federally funded 

entities. One of the sources of public resentment againat the 

programs Is that their adversaries realize that they are not up 

against poor people; they are up againat tha Federal Treasury. 
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Congress long ago recognized that Individual litigants should not 

be oppressed by the financial power of the Federal Treasury. I 

see no reason that the legal services program should be any 

different. It la tine to apply the well-established protections 

of the Equal Access to Justice Act to those who have been sued by 

legal services programs without substantial justification. 

The most connon complaint I hear from the public is that it 

is not fair for one party to receive free legal services, because 

that lawyer can work you to death without his client having any 

concern for the cost. Congress can take some of the sting out of 

this complaint by initiating a program of co-payments by clients, 

insofar as they are able. A system of co-payments has the 

additional advantages of increasing the total resources available 

for legal services and of allocating those resources more 

efficiently; it would permit poor clients, like most Americans, 

to vote with their dollars. I realize that our poorest clients 

have too few dollars to participate, but surely there are many 

clients who can afford it and who deserve the dignity of helping 

to meet their own needs. It simply does not make sense for a 

client whose income is 124 percent of the poverty level to make 

no contribution to his own case, while an individual whose income 

is 136 percent of the poverty level must pay for it all. 

I remind you that the views I express today are entirely my 

own.    You  will  not  gat  the  Corporation's  views  on 

10 
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raauthoricatlon unless you have all alavsn dlrsctors bafore you 

at one*. Still, I ancouraga you to solicit the views of ay 

fellow directors as you go about your task. He agree on more 

things than the press would have you believe, but we each have 

different perspectives which can be valuable to this 

SubcoBHittee. As you go about your task, please feel free to 

call upon Be or any aeaber of the LSC staff for information and 

assistance. After twelve long years, we want you to succeed. 

Mr. Chairman, it has been ay pleasure to appear before you 

today. I would be pleased to answer any questions you or the 

other aeobers of the Subcomittee aay have. 

U 
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Mr. FRANK. I do not anticipate having all 11 members of the 
Board here  

Mr. WALLACE. I didn't think you would. 
Mr. FRANK. We did ask Mr. Wear to testify. Your request was 

that we accommodate that. So we didn't think we were doing any- 
thing unforward. We thought we were accommodating you. 

You talk about a sliding scale, that interests me. Would you have 
it that people would start paying who are now eligible or people 
now at the cutoff point, we would allow the Legal Services Corpora- 
tion to begin to take some of them in on a sUding scale? 

Mr. WALLACE. My own sense is that even below the 125 percent 
level, people are capable of making some contribution and probably 
should. "They do it in the area of Medicaid. I don't see why they 
couldn't do it for legal assistance. 

Mr. FRANK. HOW low would you go? I will tell you, 125 percent of 
the poverty level is still pretty poor, it seems to me. I like the idea 
of a sliding scale, but it depends on whether you use that to get 
money from people. Would you now say that we should go above, I 
gather, you said if you Eire at 126 percent, you get cut off. So you 
would allow people not eligible for any service to get some subsidy 
of service? 

Mr. WALLACE. I would be willing to consider it, Mr. Chairman. I 
think that the British system does—you do the consideration, I am 
not 100 percent opposed to the idea. 

Mr. F^iANK. You said it is not fair at 126 percent to be cut off. I 
assume—I mean, I hope you are not proposing that people at 125 
percent and below have to pay something, but the people above 125 
percent don't pay anything? 

Mr. WALLACE. I didn't come in here with details. I don't have de- 
tails. But it seems to me that there might be some room for people 
over 125 percent. 

Mr. FRANK. You also referred approvingly to the current lan- 
guage of the bill with regard to competition. Are you supportive of 
that language? I hadn't thought so. 

Mr. WALLACE. As I said, I told you the other options that seemed 
to appeal to me more; but based on my testimony last time, they 
don't seem to appeal to the committee. I like competition better 
than what we have now. 

Mr. FRANK. NOW, the language about competition in the Appro- 
priations Bill and the supplemental, you seemed to refer to that ap- 
provingly. Should we continue that when we do the appropriations? 
Pretty soon we are going to be doing the appropriations for the 
next fiscal year. Since you like it, I assume we should just keep it 
in there. 

Mr. WALLACE. If you do reauthorization, you ought to try to give 
more attention to detail. 

Mr. FRANK. FOCUS on my attention. 
Mr. WALLACE. I am. 
Mr. FRANK. YOU have had a chance to say what you wanted. 

Well, before we could do a reauthorization, there will have to be a 
fiscal 1990 appropriations. You have referred—there is no way we 
will pass an authorization between now and the first of October. I 
guarantee you. 
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The next question is what should be in the Appropriations Bill, 
say, with regard to competition? You just referred approvingly to 
the language that was in the appropriations part of L^al Services 
in the supplemental. 

Mr. WALLACE. Yes. 
Mr. FRANK. SO I take it you would have no problem if we contin- 

ued that forward? 
Mr. WALLACE. There are two parts to that language, Mr. Chair- 

man. One says, "we ought to have competition." I am for that. The 
other part says, "we ought to wait until there is a new Boju-d." I 
don't know when that is going to come. I am here to tell you that 
we are not going to do anjrthmg crazy. I think you can trust us. If 
we are still here in October, we would like to be able to implement 
competition. 

Mr. FRANK. So you don't like the Appropriations Act. You don't 
want us to continue. You would not be in favor of continuing it. 
You invoked the appropriations language as supportive of your po- 
sition a little more enthusiastically than you feel. I would like to 
get the whole record out there. 

Just a couple of other points. Equal access to justice. I think that 
there is a reasonable case for that, and I will bie asking the people 
who testify after you to address that. I will also tell you that based 
on some of our conversations, I have asked the sttiff to b^in devel- 
oping language which would put criminal sanctions against any 
conversion to personal use of Legal Services funds. I don't want to 
criminalize what might be a legitimate jurisdictional dispute. 

We have had questions about accepting older Americans' funds. 
If they were to accept that and spend it on older Americans, I don't 
think criminal sanctions would be appropriate to deal with that. 

But to the extent that there have been instances of people con- 
verting the funds to personal use, enriching themselves and living 
in an inappropriate luxurious manner, that is appropriate for 
criminEd statutes. 

We don't want to say that it is only criminal under Federal law. 
We don't want to knock the States out of this altogether. I just 
want to tell you that based on your suggestions there, I have asked 
the staff to begin drafting such a statute. We will be glad to get 
your input on criminalizing this. 

The last point, the opinion that Mr. Cooper rendered, how much 
did that cost us? 

Mr. WALLACE. I will have to defer to the President on that. 
Mr. FRANK. Mr. Cooper, I believe the former counselor, wrote an 

opinion, or was he the head of the Office of L^al Counsel of the 
Attorney General? He wrote an opinion sa3dng that you were un- 
constitutional. How much did you pay him to tell you you were un- 
constitutional? How much did you pay him for the opinion? 

Mr. WEAR. The total effort amounted to approximately $77,000. 
The actual writing of the opinion amounted to $29,000. 

Mr. FRANK. And the rest was research? 
Mr. WEAR. Some of it was research on other issues. We started 

our relationship with Mr. Cooper by looking at some other issues. 
Mr. FRANK. What other issues? 
Mr. WEAR. One of the issues was how independent was the 

Corporation. 
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Mr. FRANK. Of whom? 
Mr. WEAR. Of both the Congress and the executive. 
Mr. FRANK. And how much did you pay him to research that? 
Mr. WEAR. I don't know. 
Mr. FRANK. I would like a breakdown on that. Did he conclude 

that that wasn't finished? 
Mr. WEAR. His conclusion  
Mr. FRANK. Let's take this issue. You said he was paid some 

amount of money to research how independent you could be of the 
Congress and the President, I gather. What was his conclusion with 
regard to that? 

Mr. WEAR. His conclusion was that the Corporation was not inde- 
pendent of the Congress. 

Mr. FRANK. Did he write that out? 
Mr. WEAR. NO. I didn't pay for a written opinion. 
Mr. FRANK. YOU paid him to do the research, but you didn't pay 

him to write it down? 
Mr. WEAR. NO, it was clear to me at that point that we didn't 

need to proceed further. 
Mr. FRANK. I asked you how much you paid for the opinion. You 

said $29,000 to write the opinion, the rest you paid him you told me 
to do other stuff. One of the things you said he did was to do re- 
search on whether or not you were independent. 

You did pay him to do that research; correct? 
Mr. WEAR. Yes, I did. 
Mr. FRANK. But you told him not to write it down? Why not? 
Mr. WEAR. No. What happened was this: As we proceeded down 

that road, the law firm did some research on that question. It ap- 
peared that the Corporation was not independent of the Congress 
and  

Mr. FRANK. SO you abandoned that? 
Mr. WEAR. Yes. 
Mr. FRANK. That route to accomplish your objective, you ditched 

it and went on to something else. 
Mr. WEAR. I don't think that is accurate. 
Mr. FRANK. HOW much did you pay him to tell you that you were 

supposed to follow the dictates of Congress? What other issues be- 
sides that and constitutionality? If you paid him $29,000 to find out 
that you were unconstitutional—I assume that he ruled it was 
legal to pay him? 

Mr. WEAR. I didn't ask him that question. 
Mr. FRANK. I wonder if he decided whether it was constitutional 

to pay him. I would think that the result would be that you didn't 
have the authority to pay him. 

Mr. WEAR. I didn't raise that question and to my knowledge, he 
didn't either. 

Mr. FRANK. He accepted the money? 
Mr. WEAR. AS best I know. 
Mr. FRANK. One issue was constitutionality, $29,000. One issue 

was independence. Any other issues? 
Mr. WEAR. There may have been one or two small things. 
Mr. FRANK. If you paid him $29,000 to do just the opinion or the 

research? 
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Mr. WEAR. That was to write the opinion. I think that there was 
some research separate and apart from that. The total bill was ap- 
proximately $77,000. 

Mr. FRANK. We understand that. Now, $29,000 was just to write 
the opinion? 

Mr. WEAR. AS I recall. 
Mr. FRANK. What was the hourly compensation fee; do you re- 

member? 
Mr. WEAR. It varied. There were a number of people in the firm 

involved. 
Mr. FRANK. HOW long was the opinion? 
Mr. WEAR. We sent you a copy, Mr. Chairman. I don't know how 

many pages it was. 
Mr. FRANK. Twenty-six pages. So $29,000 just for the writing, it 

seems like. The research was separate. You don't know how much 
the research was? 

Mr. WEAR. Mr. Chairman, I suspect that some of the research 
was included in that. 

Mr. FRANK. That leaves us about $48,000 unaccounted for, and 
the only research you can tell me that might have accounteid for 
that was telling you whether or not you were independent. I mean, 
I am disappointed if you paid him $48,000 to conclude that you 
should—that you weren't independent of Congress and the execu- 
tive branch. You cannot remember any other issue that he re- 
searched? When did he complete this research? 

Mr. WEAR. The opinion was delivered to the Corporation some 
time in April. 

Mr. FRANK. The opinion only dealt with the constitutionality? 
Mr. WEAR. Yes, sir. 
Mr. FRANK. We have $29,000 for the constitutionality. We have 

$48,000 unaccounted for. One of the issues was that you had him 
check on whether or not you were independent. What other issues 
did he look into? This is not so long ago. You put out that kind of 
money, it would seem to me that you could remember. You paid 
him something, and you cannot remember the subject? 

Mr. WEAR. NO, I don't think that is accurate. 
Mr. FRANK. What besides the constitutionality and the independ- 

ence did you pay him for? 
Mr. WEAR. I believe those were the primary issues that he looked 

at. 
Mr. FRANK. What were the secondary issues? 
Mr. WEAR. I would have to go back and look at the bill. 
Mr. FRANK. You cannot remember any other issues other than 

whether or not you were independent and whether or not it was 
constitutional? 

Mr. WEAR. I don't remember any other main issues. 
Mr. FRANK. Any other secondary issues. If this were 10 years 

ago, I would understfmd your problem. But we are talking about 
the last 6 months. Can you remember what your lawyer told you 
on—whether there were any other secondary issues? 

Mr. WEAR. Not of any great consequence. 
Mr. FRANK. SO you paid him $77,000 for this. You paid him a lot 

of money to tell you that you weren't independent, and then didn't 
ask him to write it down. I think you should be more specific. 
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Is it your impression that the $29,000 was most of what he paid 
on constitutionality? I am still unclear. Some of it was research? 
Was there an additional amount for research on constitutionality? 

Mr. WEAR. I would need to go back and review the bill. 
Mr. FRANK. I would ask you to do that; exactly how much did 

you pay him and for how much work on each subject. It seems to 
me in my oversight capacity rather a poor use of money, particu- 
larly that you paid him what must at least be tens of thousands of 
dollars to tell him that you weren't independent. 

Why didn't you use your (Jeneral Counsel? 
Mr. WEAR. The General Counsel was very much involved in this. 

He was also involved in a number of other projects at the time. It 
was not possible to get all of it done in a time frame  

Mr. FRANK. Did he tell you that? I understand General Counsel 
disagrees with the decision. 

Mr. WEAR. I believe that is accurate. 
Mr. FRANK. Did he have time to review this? You can assure me 

that the reason that you asked Mr. Cooper and not the General 
Counsel is because you didn't think the General Counsel wouldn't 
give you the answer you wanted? 

Mr. WEAR. That is not correct. He was involved in this early on. 
I got a draft opinion that I circulated to General Counsel and asked 
for his comments. 

Mr. FRANK. What were his comments? 
Mr. WEAR. He didn't have any at that time. He started to dis- 

agree with the opinion after the fact when some members of the 
Board began to criticize it. 

Mr. FRANK. YOU think the CJeneral Counsel was unduly influ- 
enced by Board members in his conclusion? 

Mr. WEAR. I don't know. 
Mr. FRANK. IS that what you are suggesting? 
Mr. WEAR. I don't know. I am not suggesting that. I note the con- 

nection between the events, that is all. 
Mr. FRANK. OK. 
Mr. James. 
Mr. JAMES. AS far as accountability, the last time you were here 

we were concerned about accountability. Have you made any head- 
way on accountebility of individual corporations to determine what 
quality and nature of cases they are in fact pursuing? 

Mr. WEAR. We are making some headway on that, Mr. James. In 
response to your suggestions in our hearing in March, we are re- 
vamping what we call the CSR report, the case report that we use, 
to try to get more definitive information about what programs are 
actually doing. 

In addition, as I mentioned in my prepared statement, we are 
looking at the issue of timekeeping, again, to try to determine what 
programs are doing and also in an attempt to measure the quantity 
of work that is being done and the amount of time. 

Mr. JAMES. At this point in time, you have drawn no conclusions 
as to what the corporations are doing out there, percentage wise or 
time wise? 

\        Mr. WEAR. That is accurate, Mr. James. We have not. I have not 
\    had enoiigh time to develop that yet, but your point is well taken, 
\   and I do intend to get that result. 
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Mr. JAMES. I have heard both at this hearing and earlier in this 
conversation and in your testimony and Mr. Wallace's, in fact, I 
will address my question to Mr. Wallace, if I may, the issue of com- 
petitive bidding. I notice in this bill that there are some guidelines, 
but it still doesn't explain what standards you are going to use. 

The bill gives you the elements that you were to consider, but 
does it set up in a perfunctory way or in dollar standards, time 
standards or experience standards in detail as to how you would 
submit this on a competitive bid? Insteed it delegates that to a 
matter of rules or regulations. That is the way I read it. 

What would you think the rules or regulations would say as far 
as getting competitive bids from corporations? What would be your 
guess or best estimate? 

Mr. WALLACE. Mr. James, at this point I cannot give you a best 
estimate. We have had one committee hearing on this. I don't 
know to what extent it will be possible to have objective standards 
to which everyone can agree. I do not consider that an insurmount- 
able obstacle because other Federal grant agencies that I cited in 
my testimony are capable through the peer review process of fairly 
distributing grants without having an objective, numerical sort of 
standard. 

We may be able to obtain it, but I cannot tell you how we will do 
so. 

Mr. JAMES. IS it a misnomer, then, to say how do you bid on 
something if you don't have standards? 

Mr. WALLACE. Bidding may be a misnomer. I wouldn't anticipate 
it being bid in an area of dollars as you would if you were bidding 
for a paving contract. It is competition through the peer review 
process, as I say, is fairly common in the Federed Government. 

Mr. JAMES. Well, I think it is common any time you hire an atr 
tomey, period. You select who you want, but you don't have to be 
subjected to standards, perhaps, but to no prescribed set of reg[ula- 
tions. But does not that bill suggest that you have prescribed 
regulations? 

Mr. WALLACE. I think the bill does make that suggestion. I saw it 
for the first time this morning when I got to Washington, so I have 
not read it in detail. I hope we can make it as objective as possible, 
but I don't think you will ever remove subjectivity from what is es- 
sentially a subjective process of choosing individual talents. 

Mr. JAMES. That is one of the problems I have, and in that con- 
text, because it is a particular talent or service, that is hard to 
measure. As desirable as it may be to have these guidelines or 
rules, still you would be subject to an evaluation or—based on sub- 
jective standards. 

Mr. WALLACE. Mr. James, if I may say, I think we can make it 
more objective than the original grants were. The original grants 
10 years ago were entirely subjective and have been grandfathered 
in. We want to see if we can make it more objective and open 
things up. I cannot see any defense for the current system where a 
subjective, initial selection is grandfathered into place forever. 

Mr. JAMES. In all fairness, do we have a model anywhere in the 
Federal Government whereby you would have competitive bidding 
for attorneys' fees? 
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Mr. WAIXACE. I don't know the answer to that. I think attorney 
services are comparable to other services in scientific research, 
educational research, that are on the basis of talents of individual 
people. That is what you are buying here, the talents of individual 
people. 

Mr. JAMES. My point is this, you don't have any guidance from 
looking at any other agency that has rules to hire attorneys; is that 
correct? 

Mr. WALLACE. I don't know of any. The staff may, but I don't. 
Mr. JAMES. When you hired your attorney to give you a specific 

report, how was he selected? Did you have rules or regulations as 
to how you were to select your own attorney that wrote this 
report? 

Mr. WALLACE. I don't know how that was done. That was done 
before I became chairman, so I cannot tell you. 

Mr. FRANK. Mr. Wear might want to answer that. 
Mr. JAMES. I am not trying to be facetious. 
Mr. WEAR. We selected Mr. Ckwper because of his prior experi- 

ence in the Feder£il Government. Prior to joining his law firm, he 
was head of the Office of Legal Counsel in the Department of Jus- 
tice, the Division of Justice Department that passes on, among 
other things, the questions of constitutionality that are posed by 
the President with r^ard to various statutes. 

Mr. JAMES. YOU wanted to get the most knowledgeable, best 
person you could? 

Mr. WEAR. Yes, sir, I think that is right. 
Mr. JAMES. SO why don't we use that standard in this case of se- 

lecting corporations to render service for the poor? 
Mr. WEAR. I think that that sort of standard would come out in 

the proposal that we are looking at. We hope to try to find the best 
providers for the money. The people who can give us the most bang 
for the dollar in those proposals. We have a draft proposal pub- 
lished in the Federal Register on Friday, May 26, it is volume 54, 
number 101, page 22787. 

Mr. JAMES. How do you know that the Board initially didn't get 
the best bang for the dollar when they hired the Corporation? 

Mr. WEAR. They may have in some cases. But I think by institut- 
ing this competitive system—this is not aimed at nor wiU it pre- 
clude the existing grantee from successfully competing for the 
grant. The grantee may, through the competitive process, be the 
one that is selected. 

Mr. JAMES. HOW long will they have a contract, for example? 
Have you envisioned that? When you decide you have the best 
bang for the dollar. 

Mr. WEAR. The proposals that we are looking at  
Mr. JAMES. Counsel said 3 years? 
Mr. WEAR. I think it says up to 5 years. It gives the administra- 

tor some discretion in that. One of the things that came out of our 
hearing in Chicago was comment that perhaps a 3-year period was 
not long enough. The Corporation in its proposal on competition 
had suggested 3 years. We are certainly not wedded to that 3-year 
number. If there are good reasons to make it longer or good rea- 
sons to make it shorter, we could move in that direction. 
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Mr. JAMES. What bothers me is—in a sense we are talking about 
a different animal than going out and hiring an attorney. You are 
dealing with a corporation, they are not even attorneys, are they, 
the corporate officers who are hiring the young attorneys to do the 
job; is that correct? 

Mr. WEAR. It varies program to program. Most of the executive 
directors of these programs are attorneys. I think  

Mr. JAMES. I am talking about the Corporation itself. 
Mr. WEAR. Most of the programs are organized as nonprofit cor- 

porations. They are usually headed by an executive director who is 
a lawyer. 

Mr. JAMES. But he is not accepted as an officer when he is hired. 
The nonprofit organization of directors, at least that is the way it 
is in Florida, as I recall. 

Mr. WALLACE. Those boards must be 60 percent lawyers. There 
are nonlawyers on these boards also. 

Mr. JAMES. Be that as it may, since it is not 100 percent lawyers, 
you are not in fact dealing with a legal entity, the Corporation is 
not a lawyer, per se. It is a nonprofit that is only partially directed 
and controlled by lawyers. 

I have more than 5 minutes worth of questions, perhaps. I will 
just finish now and come back in a few minutes. 

So you are not really dealing purely with a lawyer but with a 
corporation that hires lawyers? 

Mr. WALLACE. That is correct. 
Mr. JAMES. There is a question that I want to get into, suits in- 

volving agriculture. The concern that I have had or at least that 
has been expressed to me that you hire young competent attornejrs 
and the Corporation has the b^t motivation at heart, let's assume 
that. They cfo an absolutely superb job for a particular corporation, 
let's assume that. 

For the purpose of this question, let's say that is the case. What 
bothers me is the incentive situation for the attomejrs who are 
hired in fact on the agricultural cases where you go out to a 
farmer, violation of a Migratory Workers Act. It is a fee producing 
case in the first place, the attorneys pay their own stdary, and 
there is no risk factor. 

You could win 1 out of 100, and it would not—it would not direct- 
ly afFect that attorney or the client. There is no negative impact on 
the client to lose. All to gain and nothing to lose, whereas the 
person accused has everything to lose because he haa to pay attor- 
neys' fees and devote his time and business to this undue leverage. 

Unlike in a private case where the attorney is controlled by the 
mere fact that he will oftentimes lose his advance cost and waste 
time paying his overhead and the Government is not paying for 
any private practice. So you have the economic, at least an econom- 
ic weight in the private sector whereas you don't in the public 
sector. That bothers me. 

It seems to have caused in many cases—allegations of frivolous 
lawsuits, if not frivolous lawsuits. So all of a sudden we find our- 
selves funding what in many quarters is perceived to be harass- 
ment of the American farmer. 

Now, it would seem to me that you might consider paying attor- 
neys' fees to the loser, I mean, the loser paying attorneys' fees if 
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you £ire going to have it so that if the Government loses, the Gov- 
ernment would have to pay the attorneys' fees to the man they 
sued and cost. 

Mr. WALLACE. That is precisely what I have proposed in my testi- 
mony. You apply the Equal Access to Justice Act which permits re- 
covery of attorneys' fees when a Grovemment agency proceeds with- 
out substantial justification, I think, are the magic words. 

Mr. JAMES. That is an arbitrary standard. I wouldn't—that won't 
work. It hasn't in my State where you have the right to file suit for 
having a—basically a frivolous suit. The judges never find that to 
be the case and award damages. 

What I am suggesting is that you lose, you pay. Because the stat- 
utes they are using require the payment of attorneys' fees if he 
loses to the defendant. 

So to keep it balanced, you might consider making attorneys fees 
automaticedly payable by the Government if the suit is lost. 

Mr. WALLACE. I don't think this Board could do that, but Con- 
gress could. 

Mr. JAMES. It seems to me that that would take perhaps much of 
the argument away from that t3T)e of suit or it might. 

Mr. WALLACE. Yes, sir. 
Mr. JAMES. Thank you. We have to go vote. 
Mr. FRANK. Mr. Smith. 
Mr. SMITH of Mississippi. I would like unanimous consent to 

submit questions to the panelists since I have a conflict in coming 
back. 

Mr. FRANK. We will hold the record open and make it a part of 
the record. 

[The information follows:] 
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OOESTIONS FOR LSC 

1. I understand that the Corporation jointly sponsored a study 

of a variety of aodels for the delivery of legal services In San 

Antonio, Texas. Here there significant differences In the 

quality of legal services provided by these nodels? If so, 

%K>uld a conpetltlve grant awards system be one way to force 

legal services prograns to aaxlalze the quality of service 

provided? 

A: During 1985-1988, ISC and the American Bar Association co- 

sponsored a study of the legal services provided In connection 

with certain family law cases In San Antonio, Texas. In this 

study, prospective clients were given a choice between two or 

•ore providers of legal services. As part of the study, the 

legal services that were dispensed were evaluated by three Texas 

State Bar certified family law experts. The study's project 

director concluded that, although each of the three service 

delivery model* was sub-standard, the staff attorney model's 

performance was significantly below that of the other two 

alternatives — the private contract and voucher models. 

However, the report noted that the presence of an outside review 

panel apparently had a positive effect on the performance of each 

of the delivery models. The report concluded that an external 

system for peer review of program performance should be utilized 
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in connaction with any legal servicas program, Whether or not it 

is conpetitively bid. 

2. Are you aware of any studies that support the competitive 

bidding of Federal grants for legal services? If so, please 

explain. 

Ai Several recent studies of the Federal legal services prograa 

have identified problems that could be resolved through 

competitive bidding for legal services grants. 

A forthcoming American Enterprise Institute study, conducted 

by Douglas J. Besharov, finds that the Legal Services Corporation 

lacks the "necessary management tools" to ensure efficient use of 

taxpayer funds. AEI analyzed the case closure data of legal 

services programs from 1975 to 1984 and discovered a substantial 

decline in productivity, even as the funding for legal services 

programs was climbing. 

The same data also indicate that the priorities of the 

legal services programs, in terms of cases accepted and closed, 

vary considerably from the priorities and needs of their indigent 

clients. For example, the AEI study reports that the percentage 

of cases devoted to family law issues, including child support, 

actually declined from 35 percent of total caseload in 1975 to 

39.2 percent in 1984, a 17 percent decline. According to the AEI 

report, "at a time when the poverty caused by family breakdown 
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ia at an all-tima high, LSC prograas aee« to be spending leaa 

tlaa on faallv Matters." 

The AEI report also states that the currant systeD of legal 

services funding, under which grantees who currently receive LSC 

grants are guaranteed future funding, provides little Incentive 

for legal services prograns to Improve their performance or even 

to be responsive to the needs of their clients. For these 

reasons, AEI concludes: "The LSC should develop a politically 

neutral plan to competitively fund grants...." Competition, AEI 

says. Is "a major way to encourage the adoption of more efficient 

and Innovative practices." 

Another recent study, cosponsored by the American Bar 

Association and the Legal Services Corporation and conducted by 

Steven R. Cox, compared three legal services programs in San 

Antonio, Texas, to assess their relative cost efficiency and 

quality effectiveness. The three programs Included a voucher 

program, a competltlve-bid contract program, and the traditional 

staff attorney program. The ability of each of these programs to 

provide accurate and professional legal services was evaluated by 

a peer review panel composed of local attorneys experienced in 

the kinds of cases handled by the programs. The study found 

that, of the three programs, the staff attorney program was the 

most costly and was rated lowest in terms of quality of 

performance by the peer review panel. The report concluded that 

without the stimulus provided by competition, "there is no 

guarantee of maximum cost efficiency and quality service." 
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Tha author of tha raport. Dr. Cox, racantly tastlfiad bafora 

the Provisions Comalttee of the LSC Board of Directors on his 

findings. He said, "the current funding allocation system 

creates monopoly markets with a single seller being a staff 

program." The best means of achieving the objective of providing 

quality service to as many poor people as possible, according to 

Cox, is "by creating as much competition bet%reen two or mora 

•arvica providers as possible." 

Both these studies show that many of the problems inherent 

in the current funding system, such as lack of quality or 

responsiveness to clients' needs, could be remedied by 

competitively awarding grants for legal services. 

3. Has the Corporation's recent announcement of competitive 

bidding elicited any interest among members of the private bar or 

other groups that might seek funding to provide legal services to 

the indigent? 

A: In response to a single announcement (in the premiere issue 

of the Corporation's newsletter. The LSC Record) LSC has received 

over 420 requests for information about the competitive awards 

system and how to participate. These requests have come from 

practically every part of the country and from a variety of 

groups and individuals; such as UC recipient programs, private 

attorneys and law firms, law schools, pre-paid legal plans 

already  serving  clients,  nonprofit groups,  and legal 



corporations. The Corporation continues to receive requests for 

inforaation daily. 

Vhi* response demonstrates that there are many aembers of 

the private bar and other legal groups that are interested in 

obtaining grant funds to pay for the provision of legal services 

to the indigent. 

4. Have any other federal agencies successfully instituted 

competitive bidding? 

A: Most federal grants are competitively awarded and the grant 

process is governed by an extensive body of federal grant law. 

At a conference sponsored by the American Enterprise Institute in 

1986 on the subject of "Maximizing Access to Justice for Poor 

Persons," one participant reported on the Department of 

Education's successful initiation of competitive grantnaklng and 

the benefits derived from it. Robert Preston, former Deputy 

Assistant Secretary, Office of Research and Improvement of the 

Department of Education, reported on the experience of 

implementing competition for the National Institute of Education 

(HIE) grants. 

According to Preston, research grants to non-profit 

organisations similar to legal services grantees were originally 

awarded on an annual basis by the National Institute of Education 

without scrutiny or adequate evaluation of the past performance 

of prior grant recipients. 
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The Mational Instltut* of Education decided to open the 

process to conpetition, despite opposition from the then grantees 

and their Congressional supporters. HIE, however, established a 

series of blue-ribbon panels of educators and created a two stage 

peer review. The competitive process disclosed that some 

existing programs were very good, while other programs were not, 

and some were, in the words of Mr. Preston, "worthless, almost 

corrupt." These latter programs were not funded because their 

o%m peers rated them very poorly in comparison to more worthwhile 

programs. Mr. Preston reported there were no complaints about 

the competition or the partiality of the decisions. 

NIB'S experience with competition allowed it to weed out 

those existing programs that abused or wasted taxpayer funds. 

Preston concluded that it "is vitally important, that [a 

program]..., however institutionalized and entrenched it is, 

ought to come up for review every so many years as a scheduled 

and expected thing." 

5. What changes would have to made in the LSC Act to 

accommodate competition for grant funds? 

A: The Legal Services Corporation Act itself would require 

several minor amendments to implement competition. The Act 

should be amended to make clear that current recipients do not 

have refunding rights under Section 1011 of the Act, 42 U.S.C. 
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f2996j, during a oe^Mtltlv* award procaaa. Any new grantee that 

•ay be aelectad would also not have refunding rights. 

The currant appropriations Act, Pub. L. 100-459, contains 

restrictions on LSC's authority to award grants under the Legal 

Services Corporation Act. As an exanple, under the Legal 

Services Corporation Act, LSC Is authorized to sake grants to 

State and local governments. The current appropriations Act, 

however, precludes LSC from exercising this authority In that It 

authorizes the award of grants or contracts only to attorneys or 

to nonprofit corporations. 

6. Nhat purpose would a nominal copayment for legal services 

serve? Are copayments required for any similar programs? 

A: A copayment mechanism for legal services clients would 

serve at least two purposes. A required copayment, even If 

nominal, would help to Improve client self-esteem, making the 

client a partner In the legal action. 

A copayment would also help to decrease frivolous requests 

for representation when cases lack merit. Copayments would thus 

assist programs in concentrating their resources on those most In 

need. In case of emergency (spouse abuse, etc.) or dire 

financial need, a copayment could be waived. 

The federal government currently allotrs States to Impose 

nominal levels of cost-sharing (copayments) for some selected 

services, for example, in Nedlcaid.  There are also legal aid 



prograns in operation, such as th« Coamunity Law Center in 

California, which routinely and auccessfully use a copayaent 

arrangeaent with clients. 

7. The Massachusetts, Maryland, and a recent national study of 

the legal needs of the indigent all astiaate that roughly 85% of 

the legal needs of the poor are going unserved. How do these 

studies denonstrate this unmet need? According to your analysis, 

what percentage of the needs of the poor are currently being aet 

by the Federal legal servrioes prograa? 

In 1986, the Massachusetts Legal Assistance Corporation 

conducted a study of the "legal needs" of the poor in that State. 

The study was designed to fulfill three tasks. First, it was to 

quantify the legal needs of the poor in Massachusetts. Second, 

it sought to take an inventory of the existing resources 

available for meeting those needs. Finally, the study made 

reconnendations for a "Plan for Action" to be inplenented by 

State, local, and Federally funded providers of legal assistance 

to help satisfy the "unmet" legal needs of the poor. The study 

concluded that less than 15 percent of the legal needs of the 

poor was currently being aet. 

The study, which reports the results of a telephone survey 

of 1082 households, divides legal need into two categories: 

recognized legal needs and unrecognized legal needs. Recognized 

legal needs are defined as instances in which the respondent or 
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a Beab«r of th« respondent's faaily had either taken someone to 

court, been taken to court, or had a problem at sone point in 

tine during the five year period covered by the survey that the 

respondent felt required legal assistance.  Unrecognized legal 

needs are defined as those problems respondents did not realize 

an attorney might be able to resolve.  While the survey for 

recognized needs appears to have some merit, the attempt to 

quantify "unrecognized legal needs" raises a number of questions 

about the design of the survey questionnaire and the validity of 

its results.  Sample questions asked for purposes of Identifying 

unrecognized needs Included: 

O Bought something that didn't work when you brought it home? 
O Ever pay for repairs that you felt were not dona right? 
O Here unable to get credit cards, loans or Insurance? 
O Had a problem where heating and plumbing did not work? 
O Had a problem with roaches, rats, or other pests? 
O Have not gone to a doctor or hospital because you couldn't 

afford It? 
O Been discriminated against In getting loans or credit? 
O Owed money to anyone you could not pay? 

These  questions  alone were  used to  Identify  1,076 

unrecognized legal problems, or 21 percent of the total problems 

reported.   Among the "most serious unrecognized legal needs" 

if*r«i 

O 215 households, or 19.9 percent of the households surveyed, 
answered that they had experienced situations In which they 
"Owed money that could not be paid". 

O 15.4 percent of those surveyed reported having experienced 
utility cutoffs. 

O 7.5 percent of the households surveyed experienced problems 
with rats, roaches, or other pests. 

O 11.9 percent of the households surveyed had a problem with 
getting or remaining eligible for food stamps. 
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The results of the survey of "unrecognized legal problems" 

Indicated that 10 percent of the respondents reported no 

"unrecognized needs." The average nunber of unrecognized needs 

for the five year period was 4.7 per household, which on an 

annual basis equals .94 unrecognized legal problens per household 

per year, under the design of the study. 

The .94 figure derived from the survey saaple was then 

•ultiplied by the 1980 census of poverty for the Connonwealth of 

Massachusetts, or 340,250, to arrive at roughly 320,000 

unrecognized or unnet legal needs per year. 

While one sight agree with the "recognized needs" portion of 

the survey, the "unrecognized needs" conponent renders the study 

neaningless as a measure of "unnet" legal needs of the indigent. 

Consider the differences in results if we analyze the 

question another way. He know that the respondents in the study 

reported 173 recognized legal problems for which, for a variety 

of reasons, they did not obtain legal assistance. To generate a 

relevant number, we divide the 173 recognized but untreated legal 

problems by the 1,082 respondents to get a figure of .16 

recognized but untreated legal problems per household over five 

years. We then divide .16 by 5, in order to annualize, and get 

.032 recognized but untreated legal problems per household per 

year. Finally, to put this into real case tents, as the study 

does for its version of the measure of unrecognized problems, we 

multiply .032 by 340,250 (the poverty population) to get 10,880 

10 
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recognized but untreated legal problens, significantly smaller 

than the 320,000 unmet needs reported by the study. 

It should be noted, however, that of the total "unmet" 

needs, respondents reported that they would have been better 

served with the assistance of an attorney in only 66 percent of 

the cases, reducing the actual number of total unmet needs 

actually reported by survey respondents to 7,186, versus the 

320,000 reported by the study. 

8. Does the current grantmaking system provide the most 

•fficient and effective legal services to clients? 

Ai Current LSC recipients enjoy "presumptive refunding," 

regardless of how well or how poorly they provide services to 

their communities. This monopoly on available funds means that 

prospective providers who do not currently receive LSC grants are 

essentially precluded from obtaining funds to serve the poor. 

Even in cases where actual waste or abuse of federal funds is 

demonstrated, LSC administrators possess limited remedies. 

Defunding a program is so expensive and time-consuming that it is 

ljq;>ractical in most cases. In one single defunding action, the 

Corporation was forced to spend over $340,000 and a very large 

number of staff hours to effect the denial, even though, at each 

stage of the preceding, the grantee was shown to have produced 

minimal work with its millions of dollars in grants. 

11 
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9. Did Professor Cox have any racoBaendations as to how « 

coapetltiv* systm should b« daslgned? If so, what were they? 

A: At a June 13, 1989 meeting of the LSC Connittee on the 

Provision for the Delivery of Legal Services, Professor Steve 

Cox made three specific recomaendatlons concerning the design of 

a successful competitive system. First, in order to create am 

much competition as possible in a service area, two or more 

service providers should be funded in the area. Second, 

performance evaluations should be required to facilitate 

meaningful choices for future funding. Finally, less ambiguity 

in the definition of impermissible uses of Federal funds is 

essential in order to ensure proper accountability for taxpayer 

•onies. 

10. The Wall Street Journal recently published an article by 

Douglas Besharov of the American Enterprise Institute that 

reports declining productivity in LSC programs. Does the 

Corporation have evidence of a decline? What affect, if any, 

would a competitive award system have on the productivity of 

legal services providers? 

A:  Mr.  Besharov's statements in The Wall Street Journal 

represent the findings of the American Enterprise Institute study 

discussed above.  The AEI study analyzed LSC case service data 

12 
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from 1974 to 1985. AEI reports that LSC recipient cases closed 

without litigation fell by alaost 42% between 1980 and 1984. 

During the sane period, cases closed in negotiated settlement 

with litigation also declined, by over 14%. This decline in 

productivity occurred during a period when LSC grants to legal 

services programs reached an unprecedented high. « 

Mr. Besharov concludes from the data that "most LSC 

resources go to cases in which relatively little time is spent 

helping clients with serious problems  If so, this is a 

matter of potentially great programmatic and policy 

significance." 

Competition would allow the Corporation to award funding to 

those programs that can demonstrate that they can effectively and 

efficiently provide legal services to the indigent. Programs 

%rhose case service data and other indicators show that they are 

less productive than other programs or less responsive to their 

clients' requests would be regarded less favorably in a 

competitive process. Grant applicants would therefore have more 

incentive to make the best use of their resources to serve the 

poor population in their service area. 

A competitive system would also permit other prospective 

legal services providers, many of whom have established records 

of cost efficient delivery of legal assistance, to apply for 

grants to provide legal services. 

13 
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11. What, if anything, haa ISC done in the way of designing a 

workable and efficient process to adainister a competitive grant 

awards systen? 

I 

A: liSC has begun research and staff review associated with a 

systen for the conpetltive award of legal services grants and 

contracts in order to lay groundwork for a Board of Directors 

appointed by President Bush and confiraed by the Senate. This 

research Includes an analysis of other Federal and State progress 

that use a competitive award process. hSC published an advance 

notice of proposed rulemaklng and received forty-three written 

comments in response. Further, the first of a series of 

hearings on the competitive award system was held in Schaumburg, 

Illinois in June, 1989. Sixteen witnesses, including LSC staff, 

testified before the Corporation's Committee for the Provision of 

Legal Services. 

12. Under a system of competitive bidding, would current 

programs enjoy a built-in advantage over prospective new 

providers? 

A: Under the competitive award system envisioned by LSC, all 

applicants will be treated equally; there is no Intent to "stack 

the deck" for or against any applicant. Current providers may 

have an advantage if they can demonstrate efficiency in the 

provision of legal services. 

14 



13. Can LSC ensure that the inplementation of competition will 

not result in the disruption or dislocation of services to the 

poor? 

A: LSC does not believe there will be any naterlal disruption 

in service. In those cases In which a change in providers is 

•ade, a transition period will be established to prevent 

disruption of representation. Such a transition is sinllar to 

those put into place when a recipient is defunded, and could be 

handled in a sinllar Banner. Even if it is necessary for a 

client to change attorneys because of the coapetitlve award, the 

client's wishes as to who should represent hia or her will be 

taken into account and the clients' Interest will continue to be 

represented. 

IS 
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Mr. GucKMAN. Why don't we go ahead and start. Is Mr. Wear 
still here? 

Mr. WALLACE. He is here. 
Mr. GucKMAN. I think he wanted to submit an opening state- 

ment for the record. All right. 
Without objection, his entire statement will appear in the record. 

I would yield to Mr. Cardin. You may start. 
[The prepared statement of Mr. Wear follows:] 

PREPARED STATEMENT CP TEXKANCE J. WEAR, 
PREsiDEKr, LEGAL SERVICES CORFCSATKJN 

Good noming, Mr. Chalman and nenbers of tiie Subcominittee. 

I an Terrance J. Hear, President of the Legal Services 

Corporation. I appreciate the opportunity to appear before you 

again and to participate with the Subcommittee in the 

reauthorizatlon of the Federal legal services program. As you 

Icnow, the program's authorization expired In 1981. Subsequently, 

the program has been operated on annual appropriations and a 

series of appropriations "riders" that have made long range 

planning difficult. The uncertainty prevalent in this 

environment should be resolved through the reauthorizatlon 

process. 

. As I noted in my testimony before this Subcommittee in 

March, I believe that a reauthorizatlon bill must contain reforms 

in order to Insure the integrity of the Federal legal services 

program. A bill that provides for program accounteUDllity will 

greatly improve both the image and the acceptability of the legal 

services program among a large number of Members of Congress, as 

well as the large numbers of Americans who pay for the program 

with their tax dollars. 

Nhen I testified previously, I referred to several instances 

of abuse identified by the Corporation's staff and by the 

programs themselves, under the terms of a grant condition 

requiring that such activity be reported to the Corporation when 



It bscomas known to the prograa. Subsequently, the Corporation 

subnltted additional examples of waste, fraud, and abuse to the 

Subconmittee in response to inquiries nade during and after the 

March hearing. The Corporation's submission covered 16 cases in 

which employees of programs %rare either alleged to have, or found 

to have, committed fraud, embezzled program funds, or abused the 

public trust In some other tray. Several of these matters are 

pending with the Department of Justice. Others were referred to 

OOJ, but prosecution was declined for lack of an applicable 

Federal law. Until Congress clarifies the eunbiguitles in the 

statutory language that lead to these Interpretations, I do not 

believe we will be able to rein in the fraud. 

WASTE. FRAUD. AND ABUSE 

Mr. Chairman, I would like to update the instances of waste, 

fraud, and abuse that have come to light since the Subcommittee's 

March hearing and offer my thoughts on what is needed in a 

reauthorlzation bill to eradicate such activities. As one might 

expect, most of these cases involve individuals who are paid with 

ESC funds, rather than program wide conspiracies. However, we 

have found that these instances might have been avoided had 

program management put into place the financial controls 

necessary to discourage or detect the misappropriation of these 

funds. 



One progran, California Rural Legal Aid, reports in a aeao 

to its Directing Attorneys that, during 1987, it suffered three 

incidents of nisappropriation of client trust funds, resulting in 

the theft of up to $13,400. California Rural Legal Aid dismissed 

the parties responsible for these thefts and sought their 

prosecution by local authorities. Aa the Executive Director 

noted in his memo, California law requires that "once CRIA 

obtains knowledge of the actual conaission of a criae, it becomes 

'conspiratorial' to agree to nonprosecution and subjects the 

agency to punishment under criminal law." The Executive Director 

also noted that the program would take immediate action to 

establish a policy to deter future thefts of client trust funds. 

The policy change was to be followed up with selective audits of 

client trust funds program wide. 

This represents responsible action on the part of the 

California program and the program's Executive Director should be 

commended for his efforts. The key, I submit, is the incentive 

provided through the California statute referred to above. A 

similar provision at the national level could be used to punish, 

and thus deter, instances of fraud and abvise. 

Just last month. Western Nebraska tjegal Services, Inc. 

advised the Corporation of an apparent theft, loss, or 

embezzlement of LSC funds that was uncovered during a fraud audit 

conducted by a special committee of its Board of Directors.  The 
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audit revealed that the program's former Executive Director 

allegedly filed false travel claims and claims for expenses 

already covered by per diem payments that the program had made to 

him. In addition, the audit disclosed that the former Executive 

Director maintained an "outside law practice" in which he 

represented clients eligible for legal services and charged them 

fees and also represented criminal defendants and collected fees, 

both in direct violation of LSC's regulations. The Board's 

special committee is investigating the false claims allegations; 

but has already substantiated the "outside law practice" 

allegations with cancelled checks made out to the former program 

director for immigration work done on behalf of eligible clients 

and court pleadings showing the former Executive Director's 

Involvement in criminal proceedings. 

Again, the Nebraska program's new Executive Director assures 

the Corporation that the program will turn over its findings to 

the local authorities and seek prosecution. Again, this is 

responsible action on the part of the Nebraska program, but it Is 

not clear whether the former Executive Director's actions, while 

reprehensible, amount to violations of criminal law. I iuo also 

sorry to report that the former Executive Director of the 

Nebraslca program has been hired as the Executive Director of 

another legal services program. A recent unannounced 

investigation of this individual by LSC staff suggests that the 

same pattern of activity is occurring at his new location.  In 
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£act, during fche intarviaws with the individual, the staff found 

evidence that he was continuing hia outside law practice froa his 

new location. 

In another case involving Legal Aid Society of Northeastern 

Raw York, LSC found that the progran's bookkeeper had paid 

hiasalf an extra $12,000 over the period 1986-1988. Docuaents 

retrieved during a visit to the program in early June indicate 

that the bookkeeper took advantage of the program's lack of 

financial controls to misappropriate these funds. The 

Misappropriation was detected during an examination of the 

bookkeeper's W-2 forms in his personnel file. Further 

examination revealed that the program had not maintained vendor 

files, that Its auditor had not conducted a 1987 audit, and that 

the program has no fiscal records for calendar year 1989. The 

program reports that it has now entered into em informal 

agreement with the bookkeeper to repay the stolen funds. I 

should also note that the Legal Aid Society of Northeastern New 

York was required to report thia misappropriation to LSC under 

the terms of a grant condition that has bean in place since 

January 1, 1989, but failed to do so. 

This case is an example of the stark contrast in anti-abuse 

policies across legal services programs. Nhile CRIA appears to 

take these matters seriously and is implementing procedures to 

minimize the likelihood of their recurrence, the Legal Aid 



Society of Northeastern New York appears to be In fiscal chaos. 

To reaedy situations like this, this Subcommittee should make the 

criminal and civil laws that now apply to grant recipients 

receiving other Federal funds also apply to legal services 

programs that receive funds from LSC. Only this action will 

ensure the integrity of the legal services program throughout the 

nation. 

During the March hearing, I spoke of my aversion to abuses 

that leave the Federal legal services program poorer. While we 

Aeed institutional reforms that would streamline program 

information transmission and assimilation, our monitoring 

efforts on this front appear to be improving. In fact, the 

Increased professionalism of our staff appears to have alarmed 

the Executive Director of one progreui who, in a letter to Mr. 

Bucky Askew of the National Legal Aid and Defender Association, 

noted that the LSC staff who had just visited his program "were 

very well prepared and very focused in their work...they have the 

potential for doing great damage with these visits as they get 

better prepared...." To the extent that fraud and abuse exist, I 

expect we will do some damage. After all, it is our job to root 

it out. (Note: A copy of the letter to Mr. Askew is appended to 

this testimony.) 



ROLE OF THE LEGAL SERVICES PROGRAM 

A naw authorization bill for the Federal legal services 

program must address a most basic question: What is the proper 

rola of a legal services program? Originally, the Federal legal 

services program was established to enable individuals, who were 

too poor to afford to pay for an attorney, to obtain the legal 

assistance they needed. For many poor persons who may be facing 

banlcruptcy, eviction, divorce, or the lack of child support, 

this need is critical. Several studies demonstrate that only a 

small percentage of the demand for legal assistance is met, yet 

our limited resources are not used to their best effect. 

Consequently, it is important to esteUsllsh the provision of day- 

to-day legal assistance as the priority of the Federal legal 

services program. Other activities serve only to siphon 

resources away from the essential purpose of the program. 

Lobbying and involvement in political issues are examples of 

activities that siphon away resources. Redistricting and 

reapportionment are also examples of inherently political 

actions that absorb extensive staff time and effort that could be 

used to provide basic legal assistance. Redistricting is an 

activity that affects an entire political community, with 

necessarily partisan implications; redrawing political boundaries 

involves many interests not peculiar to the poor.  Moreover, 



there are aany public interest law firms and groups that actively 

pursue such activities as redistricting. It is a aistake to 

permit llaited legal services resources to be used by a prograa 

to pursue these satters, or to prosote its own particular view of 

politics. A new authorization for the Federal legal services 

prograa should clarify and strengthen prohibitions on 

redistricting litigation, lobbying, and other political 

activities. 

One recurring problea with the current structure of LSC is 

that even though there are clear restrictions in the LSC Act emd 

regulations against aany of these political activities, those 

restrictions are easily evaded by the legal services progrzms. 

The prograns are able to exploit loopholes in the statutory 

litnguage that are wide enough to render restrictions on political 

activity aeaningless. If a progran wants to lobby against, for 

exaople, the noninatlon of Judge Robert Bork, the program simply 

claims it is using non-LSC funds. The program may be using 

telephones, desks, and offices paid for by the taxpayers, and 

using funds raised on staff time paid for by the taxpayers; but 

for purposes of evading the restrictions on the use of 

taxpayers' funds, the program claims the activities are funded 

with non-LSC funds. It is impossible to sort out this kind of 

shell game played by the programs. 

The Corporation has made several efforts to close this 

PS-iQfi _ on - 1 
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loophola by clarifying regulatory language concerning the use of 

non-LSC funds. Congress should require that any program seeking 

LSC funds must agree not to use other funds for purposes 

proscribed by the LSC Act and regulations. 

TIMEKEEPING 

I believe that both the poor and the American taxpayers 

would be well served by the implementation of a standardized 

system of timekeeping for legal services programs. The 

dbjectlves of such a system are twofold. First, a system of 

timekeeping will Identify, on a contemporaneous basis, legal 

assistance funded by LSC versus legal assistance fiinded through 

non-LSC sources. Second, the system would provide information on 

the allocation of funds across the various service dimensions— 

including direct services to clients, overhead, and 

administrative functions. In short, a timekeeping system would 

provide a far more accurate picture of day-to-day operations than 

currently exists and would be an effective yardstick to measure 

progreuB performance and to compare one program with another. 

Timekeeping provides benefits to programs, to the 

Corporation, and to Congress. Timekeeping encourages progreuos to 

provide services to clients in the most effective and economical 

manner. A meaningful record of efficient and responsive service 

could Increase opportunities for legal services programs to 



obtain funding froB non-LSC aources. The Boards of Dlractora of 

Legal services prograns could use tine data to assess program 

effectiveness and to nake allocations of funds to specific field 

offices within their programs. Program managers would also be 

better informed on staff efforts and better able to make 

recommendations to their Boards of Directors as to the 

allocation of scarce funds. 

The Corporation would benefit from timekeeping in many ways, 

not least of which would be in its eUsility to "insure that grants 

and contracts are made so as to provide the most economical and 

effective delivery of legal assistance..." as Is required by 

Section 1007 (a)(3) of the LSC Act. At the present time, without 

a system of timekeeping, the Corporation is unable to make this 

assurance. Appropriate systems of timekeeping would yield 

meaningful information about progreun performance and would 

enable the Corporation to measure a given program's performance 

against an objective standard and to compare one program with 

another. 

Finally, a system of timekeeping would provide a statistical 

mapping of program characteristics, from casetypes to clients 

served, allowing the Corporation to reduce its expenditures on 

costly, laborious on-slte visits. This Information is vital to 

ensure that clients across the nation receive the services to 

which they are entitled in the most efficient and effective 

10 
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Infomation gleansd from an effective system of timekeeping 

could benefit Congress by enabling the Corporation to respond to 

diverse Congressional inquiries in a more timely, coi4>rehensiv« 

manner. A more accurate picture of field operations could also 

have an impact on Congressional funding decisions. Finally, 

timekeeping information could give Members of Congress an 

indication of the extent to which the legal services program is 

meeting goals established in legislation. 

MASS ACTIOWS AND POLITICALLY MOTIVATED LITIGATION 

Any reauthorization measure should also provide stronger 

language that, would require legal services programs to consider 

more carefully whether or not to bring class actions or to engage 

in politically motivated litigation. Two cases which I will 

outline here suggest that ideology plays a role in the decisions 

made by local legal services programs as to trttich cases and 

clients are accepted for legal representation. 

Consider a case involving California Rural Legal Aid now in 

its tenth year. The program brought suit against the University 

of California at Davis in 1979 for engaging in agricultural 

mechanization research. On behalf of 19 agricultural workers, 

CRLA maintained in its suit that the university's research would 

11 



replace workers with Bachlnes, ellalnate the small fam, 

concentrate production and harm consumers, reduce the quality of 

life by raising the scale of farming, <md "thwart the efforts of 

farmworKers to act and bargain collectively concerning their 

trarKlng conditions." The program has spent over $1 million on a 

case that many would agree Is an ideologically motivated, 

misguided effort to reverse the course of technological progress. 

I personally believe we could have accomplished much more by 

spending the $1 million to help poor women and children obtain 

child support from absent fathers. 

On April IS of this year, I received a complaint from 

Congressman Huclcaby about a suit filed by Florida Rural Legal 

Services against the Northern Louisiana Growers Association. The 

Congressman's complaint alleges that the suit was brought to 

harass a group of growers who had fulfilled all their obligations 

under the migrant worker laws, but who had failed to provide work 

for a number of H-2 workers trho had arrived unannounced several 

weeks before their services were required. The complaint notes 

that an on-site inspection by the Department of Labor found no 

violations of the Migrant and Seasonal Agricultural Worker 

Protection Act or pertinent regulations. Congressman Huckaby 

asks how an attorney in Southern Florida is "more qualified than 

the Department of Labor to know what regulations may have been 

violated thousands of miles away, two years ago, in another 

state?"  That I cannot answer.  I would agree, however, that ISC 

U 



funds could b« vora effectively used to help poor people who 

truly need legal assistance. Onfortunately, under the current 

structure, I an unable to give the Congressman any relief. 

I do have several suggestions, however, on structural 

reforms that could encourage legal services programs to be more 

responsive to Individual clients, rather than abstract notions of 

the class effects of agricultural mechanization and other similar 

things. 

Kith respect to class actions, a reauthorlzatlon should 

prohibit the filing of a class action lawsuit unless the Board of 

Directors of the program filing the suit has reviewed the 

complaint and has approved it for filing. This will cause the 

program's Board of Directors to focus on the suit, on the amount 

of resources needed to support it, and on the kinds and numbers 

of cases that the program will be precluded from handling if the 

suit is brought. Second, the Board of Directors should also b« 

able to demonstrate that the alleged policy or practice that is 

the subject of the class action lawsuit will continue to 

adversely affect eligible clients. Third, the program should 

insure that all class members to be affected by the suit are 

eligible clients. Finally, the program should ensure that class 

relief is sought solely for the benefit of eligible clients. 

These provisions would have the effect of narrowing the 

representation for class action lawsuits to those persons who are 

13 
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•llgibie cllenta. 

With respect to other litigation, such as agricultural or 

housing cases, legal services progrzuts should not be allowed to 

poraiM a complaint or settlement until all administrative and 

alternative dispute resolution remedies have been exhausted. 

Second, the programs should be required to identify all 

plaintiffs and enumerate all facts underlying the claim in (ui 

affidavit attached to the complaint. Under this rule, it is 

unlikely that a case such as that cited by Congressman Huclcaby 

would have been filed. 

CONCLUSION 

In addition to the reforms outlined by Mr. Wallace in his 

testimony, the reforms I discussed here today, combined with the 

application of Federal antifraud and anti-abuse laws, should help 

redirect the legal services program for the benefit of the 

Individual clients for whom it is intended. I look forward to 

working with the Subcommittee in the coming months as it 

considers these matters in the context of reauthorization for the 

Federal legal services program. 

Mr. Chairman, it has been ny pleasure to appear before the 

Subcommittee today and I would be glad to answer any questions 

you or the other Members of the Subcommittee may have. 

14 
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Dear Bucky: 

Attached please find the completed monitor information forms 
concern ing our recent LSC monitoring visit. I may have further 
comments when t receive the plenary monitoring report. Some 
times appearances can be very deceptive in this process. 

Please let me know if you have questions. The information 
you provided to us was extremely valuable In terras of 
understanding the process as well as in knowing something about 
what to expect from the particular monitors. i do get the 
distinct impression that we are entering into a new phase in the 
Bonitoring visits. I got the distinct impression that Terrance 
Wear was in the background of some of what we were henrtng. It 
was clear to me that they were attempting to find areas that 
could be labeled "potential fraud". Moreover, I expect to see on 
an increasing use of allegations in the monitoring visit which 
irrespective of whether they are supportable by the facts can be 
used as a basis for subtle changes against legal services 
programs in general, 

I was impressed with the way in which most of the monitors 
were very we11 prepared and were very focused in their work. I 
think that they have the potential for doing great damage with 
these monitoring visits as they get better prepared for them. I 
expect the next six to nine months to be very difficult ones in 
terms of some of the monitoring visits. Please let me know if 
you have further questions about out monitoring visit, and once 
again thank you for all of your help. 

Very truly yours, 

' /i  

jVhn  L.  Cromartie,   Jr. 
Executive  Director 

JLC/sa 
attachment 
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Mr. CARDIN. I have some questions, Mr. Wear, but I will start 
with Mr. Wallace on some other points. 

Let me start on the competitive bidding that you are talking 
about trsring to implement. Some of the concerns that we have— 
and I would invite you to perhaps address these issues and maybe 
assure us that my concerns are not well founded—that, as you 
know, competitive bidding does not edways provide the cheapest 
l^al services, the best legal services. 

We have developed expertise in providing legal services to poor 
people in our community. The continuity of providing those serv- 
ices is absolutely essential to the type of work being done in the 
various communities in this Nation. One of our concerns about the 
competitive bid, is that the cheapest bidder, who may provide an 
inferior service, will be awarded a grant without regard to continu- 
ity and expertise. 

Mr. WALLACE. My best answer would be to assure you that the 
promise from which you proceed is faulty. I don't think we are 
looking for the cheapest bid. We are looking for the best bid. Cer- 
tainly—certainly the efficiency smd economy with which a lawyer 
can do the job is something you ought to look for. 

If two lawyers can do the same job and one can do it cheaper, 
you go with the cheaper. You wouldn't go to a lawyer at all if he 
couldn't do the job just because he was cheapest. 

The only assurance I can give you is that I think the program 
will be administered by people of goodwill under careful congres- 
sional oversight and the peer review process has worked in other 
parts of the Federal Government. I think it can work here, but 
cheapest isn't always the only thing you look for. 

Mr. CARDIN. Would you be building into the bidding process cer- 
tain pluses for a grantee that had prior experience or was already 
providing the service? How are you going to—I mean, it is nice to 
hear what you have to say, but how do you propose—you are ready 
to go to implementing the competitive bid system but for some 
action here on Capitol Hill. I hope you have thought this over. How 
do you assure that quality will be built into the process? 

Mr. WALLACE. At the Board level, I don't know the answer to 
that. We have had one hearing so far, most of which I missed be- 
cause I had pneumonia. But Mr. Wear has pursued it at a much 
greater detail at the staff level. Maybe he can give you more specif- 
ic answers than I can, Mr. Cardin. I am sorry. 

Mr. CARDIN. Mr. Wear. 
Mr. WEAR. Mr. Cardin, the intent of this proposal is not to stack 

the deck one way or another for or against existing programs or for 
or against new people. There are a number of grantees that have 
experience in this area. There are other entities that have shown 
an interest in bidding on these grants that have similar experience. 
The most comparable experience is that relating to prepaid legal 
plans and the representation of members of prepaid legal plans. 

This question that you raised about whether or not there is going 
to be some bonus points for existing grantees was brought up in 
our hearing in Chicago. I have asked the staff to look at that, as 
well as a number of other points raised in our hearing in Chicago, 
and we hope to develop another proposal that can be circulated, if 
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this Board is still in business, and that the committee that is han- 
dling this can hold another hearing and get further comment on it. 

Mr. CARDIN. Can I ask that you supply to this committee infor- 
mation on how you intend to look at competitive bidding, assuming 
that it has moved forward, to carry out at least Mr. Wallace's 
stated objective, and that is to provide the best, not necessarily the 
least expensive, legal services, mindful of the need for preserving 
the expertise and continuity of providing legal services in a 
community? 

Is that a fair request for me to mtike? 
Mr. WEAR. I will be glad to do that, Congressman. I don't know 

how soon we will have that done, though. 
Mr. CARDIN. YOU don't have to do it at all if you don't go through 

with a competitive bidding process. Is that a fair request that we be 
advised as to how you intend to carry that out? 

Mr. WEAR. Yes. It would be my intent to advise the committee of 
the whole competitive process. 

Mr. CARDIN. I would like to hear about it as you formulate how 
you intend to implement such a program . 

Mr. WEAR. There isn't any problem with your request. 
Mr. CARDIN. I am not suggesting that you move forward rapidly 

in that area. 
Let me move to a second issue, if I might, and that is the require- 

ment for negotiation in class actions. I take it that you all support 
the position that there should be some requirement for 
negotiations? 

Mr. WEAR. I believe that that is a provision in the Combest bUl 
with regard to class actions. I think that that is a good idea. I think 
it is one that would be helpful. I know that in a situation in Penn- 
sylvania there was some negotiation of an action before it was 
filed, and as it turned out, my recollection is that they were able to 
settle their differences. So I think that sort of thing would be 
helpful. 

Mr. CARDIN. Well, let me again raise the other side of the issue 
and ask if you have given thought to how you would protect 
against those people who would use the requirement that may be 
contained in Federal law to delay action, particularly when it re- 
lates to a legal matter where delay could be tantamount to no jus- 
tice at all. For example, migrant workers might leave their employ- 
ment before the issue could be resolved or there may be a history 
of employers taking action against people who make complaints? 

Do you envision that there would be flexibility here so that an 
attorney can try to properly represent his client as he would be 
able if it were a private arrangement? 

Mr. WEAR. I believe that those things can be worked out within 
the context of the Combest bill. In the current situation in repre- 
sentation of migrant workers, as I understand it, the Legal Services 
program continues to represent that migrant when he or she leaves 
the area anyway. So the fact that you have some negotiation of the 
complaint or you flesh out what exactly the nature of the com- 
plaint is ahead of time, I don't think is going to preclude the filing 
of an action if indeed such an action is necessary, if they determine 
that through this discussion process. 
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Mr. CARDIN. I understand that, but I think you would agree that 
if there were a requirement for negotiations, there would be the 
temptation at least in some cases by an attorney on the other side 
to use that as part of a strategy for delay. 

Mr. WEAR. Well, I assume that there is good faith on both sides 
in these actions. 

Mr. CARDIN. Then why do we need a requirement for negotia- 
tions? If it makes sense to negotiate, wouldn't a lawyer negotiate, if 
you believe there is good faith and goodwill on all lawyers repre- 
senting their clients? 

Mr. WEAR. I would hope that there is. I must tell you, though, 
that I have had some experience when I was a member of the staff 
of the Senate Agriculture Ck)mmittee, that would lead me to be- 
lieve that there is not always good faith on the part of those who 
are filing actions in the migrant worker area. 

Mr. CARDIN. Wouldn't that be true on the other side, also, or you 
think that is not true on the other side? 

Mr. WEAR. I am not aware of any instances where the persons 
being sued exercised bad faith or moved to intimidate those indi- 
viduals who were filing complaints. I know that a number of grow- 
ers have been interested, and a number of them from Maryland, in 
learning exactly what the nature of the complaint was. 

In the past it has been difficult to tell from looking at the plead- 
ings exactly what the basis for the complaint is. One of the things 
that the Combest bill would require is that an affidavit be filed 
with any complaint spelling out what the nature of that complaint 
is and—so that people would be aware of that. 

Mr. WALLACE. Mr. Cardin, if I may comment on that. Again, 
your premise gives me a little trouble. You are—you say negotia- 
tion is bad in situations where there may be an emergency situa- 
tion, have to move quickly. 

Mr. CARDIN. Mr. Wallace, let me qualify that. I am 8a3dng that a 
trained attorney knows when negotiations are good and when nego- 
tiations are bad for their clients. Sometimes it is absolutely to your 
advantage to sit down and negotiate. Sometimes it is not. If one 
side has the requirement and the other side does not, one side has 
an advantage. 

Mr. WALLACE. SO if that is—so if that is your broader objection, 
then the comment that I was about to make about the emergency 
situation, I guess, goes by the board. I think that every defense 
lawyer has an incentive to negotiate. I don't think that you need a 
statutory requirement that a defense lawyer negotiate. 

I think you create a equality, if that is your objective here, by 
giving an incentive to both sides to negotiate. I have heard the 
complaints from growers from your State that were repeated by 
your colleague from Maryland this morning. I haven't been out in 
the field. I haven't been out in the orchards. 

I do have a little experience in judging the credibility of wit- 
nesses, and these people really believe they are being treated in 
bad faith. It doesn t prove that they are right, but they really be- 
lieve it. I can tell that much. And I think that this statutory provi- 
sion is something that Congress ought to do to try to require people 
to get together. 
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Again, it is only in class action situations. Anybody who has an 
emergency isn't going to waste time with rule 23 certification 
anyway. If you have got the time to take a classwide approach to a 
problem, you ought to have the time to sit down and talk about it 
first. 

I think it is a reasonable requirement, and I think it evens up 
the odds a little. 

Mr. CAROIN. Are you aware in the specific case that you men- 
tioned, the growers in western Maryland that the L^al Aid 
Bureau did ask to meet with the people that had the concern, and 
they refused to meet? 

Mr. WALLACK. I had not heard that. I will tell you what I had 
heard. We had the growers from western Maryland come before 
one of our committee meetings, told us they had filed a complaint 
pursuant to the regulations with the Legal Aid Bureau of Mary- 
land this high, and the Legal Aid Bureau refused to talk to them. 

Mr. CARDIN. If in fact that were true, wouldn't that shoot your 
theory that it is always in the interest of defense people to sit down 
and negotiate? 

Mr. WALLACE. It would certainly shoot some holes in it. The evi- 
dence I got went the other way, though. 

Mr. CARDIN. AS I listen, Mr. Wallace, to your testimony about ad- 
ditional rights that you would like to see for the L^al Services 
Corporation to go ag£unst potential fraud and abuse and misuse of 
funds, and then listened to your testimony on Mr. Cooper and his 
law firm, I thought perhaps that was one of the grantees that you 
wanted this additional power in order to make sure that money 
was properly spent. 

If I might, Mr. Chairman, I would like to introduce a copy of the 
invoice from Mr. Cooper's law firm through April 30, 1989, if I 
might introduce that. 

Mr. FRANK. Without objection. The Chair hears no objection. 
[The information follows:] 
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1^ 
LEGAL SERVICES CORPORATION 

II g II g K AJ HJlJi 

TO: MMib«ra of th« Board 

PRONi T«rranca J. NMr     ^''i'^ 
PTMldMt ' 

RZ: Copiaa of Stataacnts of Faas for 
Sarvicaa Randarad by tha lawflr* 
of HcGuira, Hooda, Battla C Bootha 

DATt:    July 31, 1989 

Attaehad plaaaa find a copy of a atataaant of account 
aubalttad by NCCuira, Hooda, Battla t Bootha covaring tha aontHa 
of i^rll and Kay 1»«9. 

Plaaaa nota that tha bllllncr rataa on thla atataaant hava 
baan diacountad. Conalatant with aatabliahad Corporation 
praetiea, X aak that you do not diaclosa tha hourly rataa 
chargad; ainca tha Corporation'a ability to obtain dlacounta in 
tha futura dapanda on Ita ability to protact thia inforaation. 

This atataaant la provldad to you for your inforaation; no 
action ia raqulrad. 
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LMT OrnCU IN ALEXANDMA. 
CMAMomsviixt. FMUMX. 

Noarouc. RKHMOHO. 
Ty*OM COCNEI. WlLUAMSIUW 

AND WASHINGTON. D.C 

CHADLUJCOOPCII 

McGuiR^WxJos 
BATTLE&BOOTHE TNt ARMY AND tUnr ClM BwuNNC 

M>EnSrMEtH.«e 
WuaiNCTON. DC MM 
TiumoMi: (mi uT-nw 
TeLCConu (MnnriTM 
Ttux mm wnn* WSH 

June 26,  1989 

T«rrance J. Wear 
President 
Legal services Corporation 
400 Virginia Avenue, SW 
Washington, DC 20024-1839 

t'c;;yt:. 

Dear Terry: 

Enclosed is our stataawnt for services rendered during the 
months of April and May. At the Board meeting in Chicago earlier 
this month, one of the Board members asked a question concerning 
our bill for services connected with the memorandum on the 
constitutional status of the Corporation.  Our billing for those 
services were covered by our last statement and were reflected in 
entries on that statement from March 6 through March 31. Our 
total billing for those services, according to ny calculations, 
was (29,004, broken down as follows: 

Charles J. Cooper 68.2 hrs. ( <200.00/hr. $13,640.00 
Michael Carvln 87.S hrs. ( $135.00/hr. $11,812.50 
Thomas E. Spahn .6 hrs. C $160.00/hr. $   96.00 
Larry J. Gusman 30.0 hrs. « $ 65.00/hr. $ 1,950.00 
Marsha L. Fullard 9.5 hrs. t I 6S.00/hr. t  617.50 
Eric D. Rivenbark 2.2 hrs. « S 40.00/hr. 1   88.00 
westlaw 3.2 hrs. 1 $250.00/hr. $  800.00 
TOTAL i»,664.66 

Additionally, I have noticed that %«e erroneously charged the 
Corporation $135 per hour for Mr. Carvln's tlae on our earlier 
bills, rather than the agreed upon rate of (130 per hour. 
Accordingly, a credit of $1,808.00 reflecting this error appears 
on the enclosed statement. 

Sincerely, 

CJC:lad 
Enclosure 

Tharlas J. Coop*r     A 
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Lar omen Di AujuHDUA. 
QuaunnanLU. RuMUL 

MawajdnwoHD; 
rnom Conm. WtuiAMnMO 

AMSWuiOiaRM DX. 

TNI AiuiT Am NJVT cut _. 
ii»BTiSnutN.W 

WttHINCTaH DJC. aoM 
TtuTHONi^ (U) attm 
TtUCOflll (MDOTIIW 

Tarranc* 3.  wear 
rxasidant 
Legal Mrvlcaa Corporation 
400 Virginia kvaoua, SW 
WaablogtOD, DC    20024-1II9 

Hay 11,  1989 
Pag« 1 

t «••••••«•«•• 

HE OUK FILE  I   lte0139.003 
LEGAL SVCS - Congreaiional Xa- 
•crleclon Projact 

TintOWiH 0S/)1/I9 

4/4/89 

4/4/89 

4/S/89 

4/6/89 

4/S/89 

4/7/89 

4/7/89 

Talaphona contaranca with Jla Uootton ra 
declaratory judgment laauaii conferanca with Nr. 
Carvln ra lame; 
C.J. Cooper 2.00 hri. 

Telephone conference with Jin Wootton re 
declaratory Judgmenti conference with Mr. Cooper 
re aana; 
H. Carvln 2.00 hra. 

Legal raaaarch ra declaratory judgnent actlooai 
C.J. Cooper 3.20 hra. 

Legal raaaarch re declaratory judgment laaueai 
C.J. Cooper 2.10 hra. 

Legal reaearch ra declaratory judgment laauaai 
M. Carvln S.IO hra. 

Telephone conference with Terry Wear and Jlji 
Wootton re declaratory jud^nent actlona and 
atandlng to bring aanei 
C.J. Cooper 2.20 hra. 

Telephone conference with Terry wear and Jin 
Wootton re declaratory judgment aetloaa and 
atandlng to bring aamej 
M. Carvln l.SO hra. 
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4/12/89 

4/14/89 

4/18/89 

4/19/89 

4/19/89 

4/20/89 

4/20/89 

4/21/89 

4/24/89 

4/24/89 

Legal research on standing Issue; telephone 
conference with Jim Wootton and Nike Wallace re 
sane; 
C.J. cooper 4.20 hrs. 

Research standing issue; telephone conference with 
Jin Wootton re Kep. Bdwards' letter concerning 
Voting Rights Act; 
C.J. cooper 2.90 hrs. 

Telephone conference with Jim wootton re status; 
telephone conference with Lee Liberaan re neeting 
with Boyden Oray; research standing issue; 
telephone conference with Jin Wootton re same; 
C.J. Cooper 1.20 hrs. 

Research standing issue; 
L.J. Ousman 5.00 hrs. 

Research standing issue; 
C.J. Cooper 4.00 hrs. 

Research standing issue; 
L.J. Gusman 2.00 hrs. 

Research and draft memorandun re standing issue; 
telephone conference with Boyden Oray's office re 
meeting; 
C.J. Cooper 6.SO hrs. 

Telephone conference with Terry wear and Jim 
Wootton; review Pally Journal article; draft 
memorandun on standing issue; 
C.J. Cooper 5.90 hrs. 

Research and draft memorandun on standing issue; 
telephone conference with Jim wootton re same; 
telephone conference with Boyden Oray's office re 
meeting; 
C.J. cooper 7.80 hrs. 

Research directors liability; D.C. statutory 
provisions re liability; 
L.J. OuMian 5.50 hra. 
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4/25/89 

4/2S/89 

4/25/89 

4/26/89 

4/26/89 

4/26/89 

4/26/89 

4/27/89 

4/27/89 

4/27/89 

TelaphoM contarene* with Tarry Wear re maatlng 
with Boydan Oray; raschadula tame; furthar work on 
•tandlng menorandunj telaphona conferanca with Mr. 
Vlath ra reaaarch projaet> 
C.J. Coopar 4.30 hrs. 

Confaranca with Hr. Coopar ra raaaareh projact; 
ravlaw materials re similar agencies> review draft 
memo ra constitutionality of Corporation; 
K.R. Vlath 3.10 hrs. 

Research causes of action against directors of 
LSC> research statutes ra officers liability; 
U.J.  Ousman 5.SO hrs. 

Draft memorandum ra standing issue; telephone 
conference with Terry Wear re restrictions on 
antl-lobbying provisions and legal research r% 
same; 
C.J. Coopar 9.10 hrs. 

Research re liability of nonprofit directors; 
telephone call to Caroline Mauley; review cases 
and shepardlta; 
L.J. Ousman 2.50 hrs. 

Review organicing legislation for federal aganciea 
or corporations for comparison to Legal Services 
Corporation; 
R.R. Vlath 5.SO hrs. 

Coovutar research by Larry Gusman; 
Wastlaw (Washington)    .10 hrs. 

Further work on standing memoranduM; 
C.J. Cooper 2.10 hrs. 

Review and revise memorandum; 
C.J. Cooper 2.00 hrs. 

Continue reviewing statutory provisions relating 
to government corporations; telephone conference 
with Hr. Cooper; 
U.K. Vleth 2.50 hrs. 
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4/28/89      R«vl«w anti-lobbylng ctatutea and ralatad 
matarlals provldod by Terry Wear; conferencea with 
Hr. Gusman, Mr. Scully re anti-lobbylng iaaue; 
C.J. Cooper l.SO hra. 

4/28/89      Reaearch anti-lobbying iasuea; review legislative 
hlatory of relevant atatutea; 
L.J. Guaman 4.00 hra. 

4/28/89      Further work on standing memorandum; review 
materials re lobbying issue; review published 
Office of Legal Counael opiniona relating to anti- 
lobbylng atatutes; 
C.J. Cooper 5.80 hra. 

4/28/89      Conference with Mr. Cooper re &01(c)(3) 
organisation lobbying activity) legal research re 
same; 
M. Scully 7.30 hrs. 

4/30/89      Legal research re 501(c)(3) organisation political 
activities; draft memo re sane; 
N. Scully 6.00 hra. 

4/30/89      Research Issues re federal anti-lobbying 
provisions; 
C.J. Cooper 9.20 hrs. 

3/1/89       Conference with Mr. Cooper re directors' liability 
lasues; research anti-lobbying iaaues; 
L.J. Gusman 3.80 hra. 

S/1/89 Prepare for and attend meeting re conatitutional 
status of Legal Services Corporation with Boyden 
Gray, Lee Liberman and Legal Services officials: 
C.J. Cooper 4.30 hrs. 

S/1/89       Research Issues re federal anti-lobbylng 
provlsiona; draft memorandum re aame; conference 
with Terry Wear, Jim Wootton, Milce Wallace re 
aame; 
C.J. cooper 8.00 hrs. 

5/1/89       Legal research re IRC section 527 and relevant 
treasury regulations; 
M. Scully 3.60 hrs. 
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5/1/89       CcacHitar r«s«arch by Larry Gusnait) 
L.J. Ousman .lO hrs. 

S/2/89       Telaphone coafarane* with Jin Wootton ra atatus) 
C.J. Cooper .80 hra. 

S/3/89       Draft mamorandun r« dlractora' liability; 
L.J. Ousman .80 hrc. 

5/3/89       Telephona confarenca with Jin Wootton ra statua; 
C.J. Cooper .40 hrt. 

5/4/89       Finalise memorandum re standing; conference with 
Jin Wootton re same; 
C.J. Cooper 2.20 hrs. 

5/5/89       Conference with Jin Wootton, Mr. Vieth re status; 
C.J. Cooper 1.70 hrs. 

5/7/89       Finallie memorandum re standing; cover letter to 
Terry Wear re same; 
C.J. Cooper 1.70 hrs. 

5/8/89       Telephone conference with Jin Wootton re status; 
C.J. Cooper .90 hrc. 

5/8/89       Review memorandun re standing; discussion with Mr. 
Cooper re same; 
H. Carvin .90 hrs.. 

5/9/89       Prepare and draft memorandum re directors' 
liability; 
L.J. Ouanan 3.SO hrs. 

5/10/89      Conference with Mr. Gusman; receive and review 
preliminary draft of memorandum; research re 
liability of directors; 
R.K. Vieth .80 hrs. 

5/10/89 Telephone conference with Jim wootton re status; 
M. Carvin .90 hrs. 
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S/10/S9      TaUpboM conf«r«nc«s with Jim Wootton and Nlka 
Wallaca r« ludlcial resolution of eonatitutionai 
issua; confarenca with Nr. Carvin re saaa; 
C.J. Cooper 1.90 hra. 

5/ll/>9      Coaputar research by Larry Qusaan; 
Westlaw (Waahlngton)    .10 hra. 

S/11/S9      Further work on oMaorandua re anti-lobbying 
reatrictions; 
C.J. Cocker 2.50 hra. 

5/12/89      Further work on meaoranduai re anti-lobbying 
restrictions; 
C.J. cooper 2.00 hra. 

S/15/89      Revlaw and revise anti-lobbying aeinorandua} 
C.J. Cooper 3.SO hra. 

9/19/89      conference with Mr. cooper and Jia wootton re 
Board and potential lawsuit; 
M. Carvin .70 hra. 

5/16/89      Con«>uter research by R.K. vieth; 
Westlaw (lysons)       .20 hrs. 

5/16/89      Continue research re theories of recovery ayainst 
corporate directors; outline aeaorandua re aaae; 
R.R. Vieth 2.50 hra. 

9/17/89      Draft menorandum to Mr. Cooper re inpact of 
potential directors' liability on standing of 
Board swsitoers to seek declaratory judgment; 
R.R. Vieth 4.50 hrs. 

5/18/89      Finalise anti-lobbying iwiMrandusi; 
C.J. Cooper 1.40 hrs. 
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S/18/89      Telephone conference* with Jla Wootton and Terry 
Wear re etatusj 
M. Carvln .SO hrs. 

5/19/89      Review and revise antl-lobbylny memorandum; 
M. Carvln 1.50 hrs. 

5/22/89      Telephone conference with Terry Wear, Jim Wootton 
re status; 
C.J. Cooper .70 hrs. 

5/26/89      Telephone call from Jim Wootton re declaratory 
judgment suit and related matters; 
H. Carvln .SO hrs. 

5/26/89      Telephone conferences with Nike Wallace, Terry 
Wear and Jin Wootton re status; 
C.J. Cooper 1.90 hrs. 

5/30/89 Telephone conferences with Terry Wear re status of 
various matters, San Francisco suit re alien regs; 
C.J. Cooper .40 hrs. 

C.J. Cooper 
M.A. carvln 
R.R. Vleth 
H. Scully 
L.J. Gusman 
Westlaw - WASH 
westlaw • TYSONS 

BILLIHO SUMMARY 

HOURS RATE/HR 

108.3 200.00 
13.9 130.00 
18.9 130.00 
16.9 145.00 
32.7 65.00 

.3 250.00 

.2 250.00 

DOLLARS 

21,660.00 
1,807.00 
2,457.00 
2,450.50 
2,125.00 

75.00 
50.00 

SERVICES RENDERED...S30625.00 

COSTS ADVANCED1 

3/6/89 
3/9/89 
3/10/89 
4/21/89 
4/24/89 

Travel expense S 6.00 
Dinner'meetln9 8.37 
Travel expense 10.00 
Travel t  copying expense 20.00 
Telecopier charges 3.00 
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4/27/89 Telecopier charge* 10.00 
5/1/89 Travel expense 4.00 
5/1/89 Document retrieval 30.00 
5/3/89 Expenses 82.77 
5/3/89 Document retrieval 46. So 
5/17/89 Telecopier cliarges 24.00 
5/17/89 Document retrieval 26.09 
5/25/89 Document retrieval 23.62 
5/31/89 copying expense 122.10 
5/31/89 Long distance telephone 

calls 4.34 
5/31/89 Delivery service 215.70 

TOTAL COSTS WVMICED $  636.49 
CREDIT FOR OVERCHARGE OF TINE FOR M. CARVIM.$[1808.00] 
TOTAL CURRENT BALAMCE FOR THIS FILE $29453.49 
PLEASE REMIT TOTAL BALANCE DUB $29453.49 

CJC/LAD 
MWBBI1860139.003 

n'^c*^ 
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Mr. CAROIN. If I could also ask that Mr. Wear take a look at 
that. He indicated he didn't have a copy of it. It might refresh 
some of your recollection in regards to that bill. It is only through 
April 30, 1989. I assume that he was retained after that date so 
there would be some additional bills coming in or may have come 
in since that time. 

Now, Mr. Wear, I don't want to put words in your mouth, but I 
believe you said he was retained in order to look at the independ- 
ence, judge the independence of the Ck)rporation, or something 
similar to that? 

Mr. WEAR. That was the general reason for doing it, Mr. Cardin. 
There were some other subsidiary issues that were in it that I don't 
remember just now, but I believe I may have some notes on it, and 
I have asked my staff to try to recover those notes, if I may defer 
on your question until I have a chance to look at those notes. 

Mr. CARDIN. If there is some question that I ask that you feel un- 
comfortable in responding to, make that clear and you can certain- 
ly supplement your response by letter. 

What Board involvement was there in the selection of this par- 
ticular law firm or in the subject matter that you retained the law 
firm for? 

Mr. WEAR. There were—my recollection is four Board members 
that felt this was a question that should be pursued. They brought 
it to my attention. 

Mr. CARDIN. By a Board meeting? 
Mr. WEAR. NO. Not at a Board meeting. 
Mr. CARDIN. Did you initiate the phone call, or did they call you 

sajring, "Gee, I think we should get independent review of the inde- 
pendence of the Board?" 

Mr. WEAR. They called me? 
Mr. CARDIN. All four called you with this thought? 
Mr. WEAR. NO, the former Chairman of the Corporation made 

the initial call, as I recall, and there were three other Board mem- 
bers who were involved with this in our  

Mr. CARDIN. Did they suggest Mr. Cooper as the attorney? 
Mr. WEAR. Yes. 
Mr. CARDIN. Did you use your new competitive bidding process to 

select this lawyer? 
Mr. WEAR. No. Well, I should say I thought about who we should 

hire and looked around, did some research on it and settled on Mr. 
Cooper, as I stated earlier, because of his prior experience. 

Mr. CARDIN. Was it ever discussed at a Board meeting—prior to 
hiring the law firm, was it ever on the agenda of the Board? 

Mr. WEAR. No. 
Mr. CARDIN. Now that you got the report, what will you do with 

it? 
Mr. WEAR. I don't know that we will do anything with it, Mr. 

Cardin. The issue was whether or not there was a problem in this 
area. Mr. Cooper, in his opinion, believes that there is a constitu- 
tional problem. In looking at his opinion and looking at other 
thoughts of other Board members about it, I agree with Mr. Cooper 
in his analysis of this question. I think it is a serious question, and 
it is one that we have raised in our testimony before this subcom- 
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mittee and others this year in the hope that the C!ongress will be 
able to resolve it or at least give it very careful consideration. 

Mr. CARDIN. One final question. I know that my time has ex- 
pired. One final question, if I might, Mr. Chairman. 

If I could call your attention to two time references in Mr. Coo- 
per's time charts that he presented. One is a conversation he had 
with you on December 5, 1988, that is Mr. Cooper had with you for 
half an hour. The other is on March 12, 1989, a conversation be- 
tween Mr. Carvin and Lee Lieberman for almost an hour. Both of 
those are specifically marked conversations involving the transition 
with the Bush administration. 

I am wondering if you could comment as to the essence of those 
legal services that were rendered. It is particularly interesting to 
me because of the explanation that you gave that the firm was re- 
tained for independence, and yet it looked like it was dealing with 
transitional issues with the adininistration. 

Mr. WEAR. NO, I don't think that is accurate. The purpose of 
those telephone calls was to try to determine whether the new ad- 
ministration had any views on this constitutional question. 

Mr. CARDIN. To see  
Mr. FRANK. If the gentleman would )deld. 
You were paying Mr. Cooper to ask the administration if they 

had any views on the constitutional question? 
Mr. WEAR. TO talk with the new people in the transition team, 

the initial call was at that time  
Mr. CARDIN. SO you were using Legal Services Corporation 

money to pay a private lawyer to check with the Bush transition 
team to see whether they had any views in regards to the inde- 
pendence of the Legal Services Corporation? 

Mr. WEAR. The independence and the constitutionality. The 
issue, it seemed to me, was this, Mr. Cardin: It is unlikely that a 
constitutional question is going to receive much attention unless at 
least one branch of the Government is interested in it. 

The purpose of these telephone calls, they were preliminary in 
nature to try to determine who would consider that question and to 
see whether or not they had any interest in looking at it. 

Mr. CARDIN. I am somewhat offended that you didn't have Mr. 
Cooper call me as a Member of Congress. 

Mr. FRANK. I am not. It would have cost us even more money. 
Mr. CARDIN. Your answers would have been longer. 
Thank you, Mr. Chairman. 
Mr. FRANK. The gentleman from Florida. 
Mr. JAMES. DO you have any reason to believe that it is illegal or 

improper to hire counsel? 
Mr. WEAR. NO, Mr. James, the Corporation routinely hires out- 

side counsel to handle a number of questions and issues, and there 
is no debate that I am aware as to whether or not the Corporation 
had the power to hire outside counsel in this case, nor in any 
others. 

Mr. JAMES. The House itself does it, doesn't it? In fact, this com- 
mittee hires how many Democratic attorneys, four, and the Repub- 
licans one? 

Mr. FRANK. The gentleman's analogy is totally false. It would be 
to the General Counsel, not our staff. We are not talking about 
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full-time staff. Nobody raises any questions about the full-time 
staff. 

Mr. JAMES. That wasn't the analogy that I was intending to draw 
at all. The analogy I was intending to draw—I don't care about out- 
side counsel. Counsel are counsel. They cost money. 

Mr. FRANK. But that is the analogy that was false. The gentle- 
man may continue, and then I will respond. 

Mr. JAMES. I am fully aware and in that I am not stupid that 
these are not outside counsel. My point is that we are tedking 
money. I think you have four counsel to our one or three to our 
one. If you want to talk about squandering money and the unfair- 
ness and the impropriety of that, I would like to address that for 
an extended period of time, but my first question was, was it illegal 
to hire outside counsel, and apparently it is not. 

But if you want to talk the issue, there are two issues. 
Mr. FRANK. If the gentleman would yield. 
First of all, I resent the gentleman's suggestion that there is im- 

propriety. We have three counsel. I believe they function somewhat 
in a partisan way only very occasionally. In a unanimous partisan 
way. The analogy that the gentleman sought to draw was an incor- 
rect one. The analogy was to outside counsel. 

We asked why it wasn't done by the regular inside counsel. I 
don't think it would be relevant to me one way or the other. So 
that the suggestion that there were squandering of money by three 
hard working people here seems to be wrong. 

In regard to illegality, there is a question of prudence here for 
the Legal Services Corporation to pay a fairly high priced lawyer 
in this case, not even to do any independent research, but to make 
phone calls to members of the administration's transition team 
seems to be a waste of money and highly imprudent. 

There isn't any reason why Mr. Wear couldn't have made those 
phone calls himself The notion that you had to hire an outside 
lawyer just to find out what their views were is a case of 
imprudence. 

"rhis subcommittee is concerned with the prudent spending of the 
agencies over which we have oversight. 

Mr. JAMES. If the gentleman would yield for a second? I don't 
mean to suggest that an atteck should be made. I don't believe that 
we squander money at all. I think it is appropriate. 

I would argue under the rules that perhaps we should in some 
committees have a better balance in counsel, perhaps, but I don't 
mean to suggest in any way other than to say you could attack on 
sheer numbers anything or any issues, and I didn't start making 
the point or the issue about a phone call. 

Congress does hire outside counsel. Mr. Phalen, I believe, he did 
not come inexpensively. 

Mr. FRANK. I am for hiring him again. 
Mr. JAMES. Yes. 
Mr. FRANK. The gentleman from Texas. 
Mr. JAMES. I was about to finish before Barney interrupted me. 

He distracted me, and he knows he can do that to me. 
Mr. SMITH of "Texas. I am just curious, as well, how much was 

Mr. Cooper paid per hour? 
Mr. GucKMAN. Two hundred dollars an hour. 
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Mr. SMITH of Texas. Not unusual. Also, Mr. Cardin's question re- 
minded me of my interest in how the original grantees were 
chosen. Mr. Wallace, if you could address that? The original grant- 
ees, I don't know how many years they have been around or have 
been grantees. How were they chosen? 

Mr. WALLACE. I have looked at the history of it, and all I know is 
what I read in the history books because I wasn't around at the 
time. But my understanding is that the original officers of the Cor- 
poration were charged with the responsibility of finding grantees 
in every area of the country. They went out, and they found grant- 
ees in every area of the country. 

I think the process was entirely subjective. Indeed, the only con- 
crete story I have heard about it is Congressman McCoUum's story 
about how they specifically went past the bar program in his 
county because they thought it was too conservative and set up a 
group of their own. 

I certainly believe Mr. McCollum's story, and I would be sur- 
prised if that hadn't been repeated in other cases around the 
country. 

It is an entirely subjective process, and most of those people are 
still there. 

Mr. SMITH of Texas. Thank you. You mentioned in your testimo- 
ny today, Mr. Wallace, and you referred to it a few minutes ago as 
something that you subscribed to in the March hearing, and that is 
that you urge Congress to apply the ordinary Federal statutes gov- 
erning waste, fraud and abuse to the expenditure of LSC funds. 

I was happy to hear our chairman comment favorably on the 
need for criminal sanctions, as well. I say that I agree. I wanted to 
ask you to respond to some charges that were made in some writ- 
ten testimony that we were given by Mr. Robert Raven and asked 
you to respond to some of the points that he made. 

Mr. WALLACE. I will be happy to. I have his testimony here some 
place. You go ahead and ask your question. 

Mr. SMITH of Texas. The bottom of page 3 of his testimony, he 
talks about the fact, "We have been distressed for several years by 
the manner in which the Corporation has conducted its monitoring 
activities. First, the Corporation has operated without any pub- 
lished procedures or standards for monitoring. Second, its practices 
have not provided reasonable due process, let alone led to a con- 
structive evaluation procedure." 

What do you think about that charge? 
Mr. WALLACE. I think it is overstated. I wouldn't doubt that our 

monitors have occasionally made mistakes. We started the monitor- 
ing program from scratch, although monitoring has always been in 
the statute. There was very, very little oversight of the programs in 
the old days. We hired a lot of people, spent a lot of money and 
started a new process from scratch. 

I wouldn't be surprised at all if some of the people we hired 
made some mistakes. That happens in government. But I think it 
is a necessary process. I think most of those mistakes have been 
ironed out. 

The president of the Corporation who deals with this every day, 
and I don't, just handed me a letter from the Georgia Legal Serv- 
ices program that says they were very impressed with the way in 
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which most of the monitors were very well prepared and were very 
focused in their work. 

So, I think we are getting better. As we get more experience at 
it, I think we are doing a much better job of it. 

Mr. SMITH of Texas. On page 9 of his testimony, he makes this 
statement, "The Corporation has not presented any imperical or 
other support for its contention that competitive bidding would im- 
prove the quality of services clients receive." 

Do you have any evidence or data that will show that competi- 
tive bidding would be an improvement in the process? 

Mr. WALLACE. I would refer you to the plethora of support in a 
report that has been released by the Americsm Enterprise Institute 
in the last few weeks. They did research, and competitive bidding 
was one of the recommendations. I don't know how you can have 
empirical data about something that hasn't happened yet. Any- 
thing in that case is speculation. 

But the peer review process has worked well in other areas of 
the Federal Grovernment and right now, we don't have any process 
at all. We have just grandfathered in the way people were picked 
the way you and I discussed a while ago. 

Mr. SMITH of Texas. On page 2 of his testimony, he talks about 
the research firm, the Spangenberg group, released the results of 
the first "National Civil Legal Needs Survey of the Poor." 

Are you familiar with that survey? 
Mr. WALLACE. NO, I am not. 
Mr. SMITH of Texas. Mr. Wear, on page 5 of Mr. Greco's testimo- 

ny, he makes this allegation which I would like you to respond to: 
Both the liSC President and Board Chair, Michael Wallace, have 
come before you £ind your counterparts on the House and Senate 
Appropriations Committees with a diatribe of unsubstantiated 
charges about the alleged wasteful, fraudulent, and abusive behav- 
ior of the Nation's current Legal Services providers. 

Is that, in fact, true? Or have you been able to substantiate the 
examples of wasteful, fraudulent and abusive behavior? 

Mr. WEAR. Mr. Smith, I don't think that that is true at all. In 
the last hearing before this subcommittee, I spoke of a number of 
instances of waste, fraud and abuse and attempts to prosecute 
them, many of which have been unsuccessful. After that hearing, I 
submitted a list of those 16 instances. 

In my testimony this morning, I referred to four additional in- 
stances that have come to my attention since our March hearing. 
We have a situation in California where program employees embez- 
zled funds, client trust funds. We have a situation in Nebraska 
where a former executive director of that program billed expenses 
to the program for which he had already been reimbursed. 

Mr. OMrrH of Texas. Go into some detail if you would in regard to 
that situation. 

Mr. WEAR. In that situation, the executive director submitted 
bills to the prc^am for activity that he had already been reim- 
bursed for. In that particular instance, the executive director was 
paid a per diem pajmient for expenses that he incurred on trips out 
of the office. But he billed those expenses. That is double billing. In 
addition, this program director maintained an outside practice of 
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services for the services he was providing them. 

Mr. SMITH of Texas. Would those be violations of criminal law, if 
true? 

Mr. WEAR. They would be violations of our regulations. I am not 
sure that outside practice  

Mr. SMITH of Texas. Why was this executive director hired as an- 
other Leg£d Services program director? 

Mr. WEAR. That is a good question. I am not sure. The Corpora- 
tion is looking into that. 

[Mr. Wear's response, with attachments, follows:] 
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CONGRESSMMI LMOR SMITH 

Q: Why was the Exacutive Director of the Western Nebraska Legal 
Services progran hired as director of another legal services 
prograB? 

On Jtine 1, 1989, Western Nebrasica Legal Services (WNLS) 

advised the Corporation that its fomer Executive Director, Joe 

Louie Romero, allegedly: 1) filed false travel claims; 2) filed 

claims for expenses previously reimbursed through per diem 

payments; and 3) engaged in the compensated outside practice of 

law. WNLS also Informed ISC that its former Executive Director 

currently held the position as Executive Director of another 

Corporation funded program; Central California Legal Services 

(CCLS). 

Based upon an examination of the information available, the 

Corporation determined that CCLS advertised an Executive Director 

position in the April and May 1988 Issues of the Clearinghouse 

Review (Attachment 1). Subsequently, on May 12, 1988, the CCLS 

Board of Directors convened and, among other things, received a 

report from the program's Search Committee. According to the 

minutes of that meeting, CCLS had received eight resumes and the 

program's Search Committee was in the process of scheduling 

Interviews (Attachment 2). 

On July 6, 1988, the board confirmed the appointment of Joe 

Louie Romero as its new Executive Director.  In that letter. 
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CCLS also stated that Mr. Romero would receive a salary of 

$55,000 annually, and that it would pay for all reasonable moving 

expenses,^ including a trip for Mr. Romero and his wife for 

"house hunting" purposes (Attachment 3). Subsequently, on 

January 30, 1989, CCLS approved a 4 percent cost-of-living 

increase for Mr. Romero (Attachment 4). 

In an effort to obtain additional information, LSC asked 

CClS to provide a detailed explanation for the hiring of Mr. 

Romero as Executive Director of CCLS and copies of all relevant 

documents generated in the hiring process used to select Mr. 

Romero. The Corporation anticipates receipt of this information 

by August 16, 1989. When this information is received, this 

response will be amended. 

^ The moving costs paid by CCLS were in excess of $7,300.00. 
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HINOTES OP THE REGUUkR MEETING OP THE BOARD OP DIRECTORS 
PRESNO-MERCED COUHTIES LEGAL SERVICES, IHC. Fiiiao c< 

« 1 ? > I 
M«y 12, 1988 

TlllrMONt; 

20t 44|.|«| I 
The May meeting of the Board of Directors of Presno-Merced 
Counties Legal Services, Inc., was called to order on Thursday, 
May 12, 1988, at 6:20 p.m. by President Nancy Cisneros.  The 
meeting took place at the offices of Presno-Merced Counties 
Legal Services. 

Directors Present; Nancy Cisneros, Mike Campbell, Don 
Fischbach, Lloyd Gonzali , Robert Baden, Peggy Loy.i. Vincent 
McGraw, Patience Hilrod, Dewey Todd, Jose Villarreal, and Jim 
Wagoner. 

Directors Absenti Candelaria Arroyo-Salas, Rope Arroyo, Tom 
Burr, Hugo Morales, Jan Pearson, Robert Prentlss, and Janes 
Tucker. 

Others Present!  Marc Peldman, Executive Director; Myrna 
Butkovltz, Director of Litigation; Jose Garay, Director of 
Administration; Terry McQuigg, Staff Attorney; Virginia 
Salmeron, Legal Secretary; and Ms. Gonzales and Ms. Todd, 
members of the public. 

Quorum; A quorum being present, Nancy Cisneros called the 
meeting to order. 

Adopt the Agenda; The agenda was approved with one change. 
Discussion relative to the April 21, 1988, letter of Terrence 
McQuigg was moved to the top of the agenda. 

Approval of the Minutes of the March Meeting;  On motion 
(Baden/Loya), the minutes of the March meeting were approved as 
presented. There was one abstention. 

April 21, 1988, Letter of Terrence McQuigg;  There was 
discussion relating to the April 21st letter of Terrence McQuigg 
requesting that a union presentation be made a regular part of 
the Board agenda. After discussion, the motion was .  . 
(Milrod/Hagoner) to make the union presentation a regular part 
of the Board agenda.  The motion passed on a vote of 7 to 4. 
Terry McQuigg made a presentation to the Board.  The bargaining 
unit is concerned about the process to select the Executive 

-^c tn£ 
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Director.  They would like for the Search Comnittee to conduct 
an open process, make available to all staff the resumes of the 
candidates, and to involve staff in the Search Committee.  The 
Board thanked Terry McQuigg for his presentation.  Nancy 
Cisneros determined that as part of the Search Conunittee report, 
involvement of staff would be discussed. 

Financial Report;  Jose Garay presented the financial report for 
the month ending April 30, 1968. 

Search Committee Report; Jim Wagoner presented the Search 
Committee report.  He stated that the committee had received 
eight resumes and that the Search Committee was in the process 
of scheduling Interviews. Jim stated that he would welcome 
involvement from staff in the Executive Director Search 
Committee.  After discussion, the motion was made (Wagoner/Loya) 
to expand the Search Conmittee by three members from staff—two 
from the Fresno office and one from Merced. The nation passed. 

The Search Committee directed Marc to write a letter to staff 
informing staff of the Board's decision.  Any staff member 
interested in participating in the Search Committee should 
notify Jim Wagoner by May 18. 

Personnel Committee;  There was no report from this committee 
since it did not meet since the last Board meeting. 

Priorities Committee Report; Mike Campbell presented the report 
for the Priorities Committee.  He reported that the California 
School of Professional Psychology had agreed to conduct a survey 
of community organizations. One goal of the survey will be to 
determine what community organizations perceive as needs for 
legal services. The California School of Professional 
Psychology is to submit its report to the Priorities Committee 
by May 30th. Mike reported that the Committee would have a 
further report to present by the next Board meeting. 

Litigation Report; Myrna Butkovitz reported on the statistical 
hand-outs that were part of the Board packet.  Included were the 
monthly activity report by work group for the months of March 
and April, the program case statistics for March and April, and 
the Appearances Sheet for March and April of 1988. There were 
questions and discussion on the number and types of court 
appearances by the staff. 

Adoption of New Eligibility Guidelines;  On motion 
(Milrod/Campbell), new eligibility guidelines were adopted. 
There was discussion by the Board as to whether these 
eligibility guidelines should be circulated to conniunity-based 
organizations. On motion (Milrod/Villarreal), the Board 
directed that these guidelines be circulated to coimunity-based 
organizations in the future. 

- 2 - 
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ATTACWEir 3 

0«*^   •    -CM 
0*C6O*' 

Mr. Joe'Louie Romero 
1928 E6urth Avenue 
Scottfi Bluff, Nebraska 69361 

July 6, 1988 *ChtC«»<l« U«*l aa«->»fS 

R£: Executive Director Position 
Fresno-Merced Counties Legal Services 

Dear Joe, 

On behalf of the Board of Directors of Fresno-Merced 
Counties Legal Services, I take great pleasure in confirming 
your acceptance of our offer of employment in the position of 
Executive Director. As previously discussed, your salary will 
be $55,000.00 per year and the program will also agree to pay 
reasonable moving expenses, including a trip to Fresno for you 
and your wife in order to engage in "house hunting." I just 
spoke with Helen Builard of Guarantee Financial Real Estate 
((209) 431-8600 or (209) 439-9246) and I expect she will have 
already contacted you by the time you receive this letter. 

We understand that you Intend to move to Fresno no 
later than September 1 so that your children may begin school 
at the start of the school year. Please let me know when you 
expect to be moving in. I would be happy to give a hand in 
any way that I can. In addition, my wife and I would like to 
have your family over for an afternoon barbecue as soon as 
your family is settled in. 

Very truly yours, 

McCORMICK, BARSTOW, SHEPPARO, 
WAYTE ( CARRUTH 

JAmS ?. ..AGONER 

James P. Wagoner 

JPW:rdg 

: JHI cc k/Marc  Feldman 

DIcUled but not read. Mailed 
In •norney't it»eiK« to avoid 
delay. 
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' ff    F«i»Mo.Mi»ciocouMTiiiLto»iSi«»icii        j^;'^!^r?^^j|i^gCTg*^!»^^<^^*•*-J»J. 

»• . • 

_' T.w. r»TTi>>a- 
Bwii»iws 

ltt4 Tui«ai. 

SALMtV AUTHORIZATION FORM «»iii»tt 

Paiiao.Ca 

« I r 1 I 

TliirMoal. 

EMPLOYEE:  JOE L. ROMERO ANNIVERARY DATE: SEPTEMBER 1, 1989 """'*" 

CURRENT STATUS: PROPOSED STATUS: 

Job Titia: Executive Director      Job Title:    Executive Director 

Step: H/A tU»:       H/A 

Salary: t4.SS3.34 Salary:       »4,Te«.6T 

Bilingual: None Bilingual:    None 

Classification: Full-Tim, Pemanent    Classification: Full-Tlae, Permanent 

Effective Date: January 1, 1989 

Reason for Salary Adjusmant: 4X Cost of Living Increase 

/Director ojXdulnlstratyn V^esldent, Boahl of Directors 

Oaty Apc/6vejr Date Approved 
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Mr. SMITH of Texas. I would be interested in what you find or 
what the justification or rationale for that would be. 

On page 9 of your own testimony, you talk about the need for 
standar^zed system of timekeeping for Legal Services programs. 
That sounds reasonable to me. Why has that been resisted? 

I might also add, given the questions regarding Mr. Cooper, it 
seems to me that that would be a good practice for any attorney. 

Mr. WEAR. I believe that it is a good practice, Mr. Smith. Time- 
keeping will allow us to do several things, as I say in my prepared 
testimony. 

Mr. SMITH of Texas. OK. Why can't that be implemented by the 
Board, for example? 

Mr. WEAR. I believe that timekeeping can be implemented, and I 
have directed the Corporation staff to review that. This review 
started after our last hearing here in March. I believe that I will 
have something to put on the street that will revise the way that 
the Corporation does business. 

I don t know 1 that I need Board authorization to do that. It is a 
question that is still under review with the Corporation. I believe I 
can do it without that. It was my intent to discuss the benefits of 
that here today so that the committee would be aware of it if 
indeed there are any questions later when this system is put into 
place. 

Mr. SMITH of Texas. Mr. Chairman, I don't have any other ques- 
tions. Thank you. 

Mr. FRANK. Mr. Glickman. 
Mr. GUCKMAN. Thank you, Mr. Chairman. I must say that I find 

it an inexplicable waste of money, this legal opinion that you did. 
It is mindboggling. Here you are a Legal Services Corporation to 
try to serve legal needs of individual folks who are below the pover- 
ty line with particular problems, daily life problems. 

We have restricted this Corporation from doing some of the more 
egregious acts which it did involve itself in years past. Here you 
are hiring a firm, you don't even use your own competitive process 
to hire a firm, no formal board action based upon what you have 
told us, to examine the constitutionality of an agency that has been 
in existence since 1974, signed into law by a Republican President 
of the United States. 

You talk about waste, fraud and abuse. Now this isn't going to 
make our break the Federal budget, but this is a classic example of 
waste, fraud and abuse. 

I am surprised at you, Mr. Wear. I know that you worked for 
Senator Helms and are interested in spending the Government's 
money wisely. I think you ought to be ashamed of yourself, and the 
Board should be ashamed of itself. 

I note, also, for the record, that your General Counsel takes some 
umbrage at the opinion—in the past I understand that the General 
Counsel has been here at most of your hearings. I notice that Gen- 
eral Counsel is not here today. What is the reason he is not here 
today? 

Mr. WEAR. He is on vacation, Mr. Glickman. I think he is up in 
Massachusetts. 

Mr. GUCKMAN. Well, it is probably a pretty good place to take a 
vacation. 
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Did you or anybody else ask him to come here to this hearing, 
though? 

I don't know, Mr. Chairman, when did you call this particular 
hearing? When did we know that this hearing would be held? 

Mr. FRANK. I would guess about a month ago. We asked Mr. 
Wear, as is our custom, and he asked that Mr. Wallace be the pri- 
mary witness and he accompany them. 

Mr. GucKMAN. I would suggest, Mr. Chairman, that in light of 
the unusual nature of this that the General Counsel, being the 
chief legal officer of the Corporation, be invited to testify as to this 
memorandum. 

Mr. FRANK. We will have another hearing, and we will ask him 
to do that. 

Mr. GucKMAN. I don't think that you have answered the ques- 
tion clearly about the legal opinion. 

You indicate to us that four Board members just called you up 
and said, let's get a legal opinion as to whether this Corporation, 
which has been in existence for 15 years, is constitutional or not. I 
don't understand why you felt compelled to do that on your own 
internally. 

It doesn't make any sense to me. 
Mr. WEAR. The reason that we pursued the question of constitu- 

tionality, Mr. Glickman, is this. It appeared to me that there were 
serious questions about this. In addition, I had Board members who 
were interested in the issue. 

Mr. GucKMAN. So you are the one that spearheaded it, not the 
four Board members? 

Mr. WEAR. NO, I don't think that is accurate. I became involved 
in this when the former Chairman of the Corporation called me 
and raised the question with me. Some additional time  

Mr. FRANK. What is the name of that former Chairman, for the 
record, the former Chairman, the name of the former Chairman? 

Mr. WEAR. Mr. Durant. 
Mr. FRANK. Previously we have sometimes misidentified former 

chairmen. 
Mr. WEAR. Some additional time went on. Mr. Durant talked 

with some other Board members about the question. They became 
interested in it. I then thought more about the question and began 
to think about who in the way of outside counsel could handle this 
question. I thought about several people here in Washington with 
whom I am acquainted. 

I also thought about Mr. Cooper. I looked at Mr. Cooper's back- 
ground in this area and ultimately decided to retain his Law firm to 
examine this question. 

Mr. GUCKMAN. I guess my point to you is that it may be a fasci- 
nating question that one could bring legal scholars together, but to 
what end? 

Mr. WEAR. The concern that I had was that if the Corporation's 
structure is unconstitutional, and if that is a material problem, 
that the entire program might be shut down by someone raising 
that question, in a lawsuit, if there is a material problem there. I 
did not want that to happen, and I wanted to put that issue to bed, 
if you will. That was the reason for it. 
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Mr. GucKMAN. But apparently the issue has not been put to bed 
because the counsel that you have hired has come up with a con- 
trary opinion than what you apparently had hoped would happen, 
giving yoxi the benefit of the doubt, which is that now—the Corpo- 
ration 18 acting under a cloud. What do you do now? 

Mr. WEAR. Well, the first thing that I did was to make the Cor- 
poration's Board members aware of the issue. 

The second thing that I did was to make the relevant Members 
of the Congress aware of this issue by mailing copies of the opinion 
to them. I am hopeful that this issue can be addressed during the 
course of this reauthorization so that the problem can be cured. 

If the issue is not addressed and if the problem goes away on its 
own, resolves itself in some other way, I guess I will be happy with 
that. But I would not want to see the program put in jeopardy by 
that question. That was the reason for doing it. 

I thought it was a serious enough question to go out and do that. 
You are right about my background and my general unwillingness 
to spend money. 

Mr. GucKMAN. Do you believe now that the Legal Services Cor- 
poration statute is unconstitutional? 

Mr. WEAR. I believe we have the statutory problem that Mr. 
Cooper points out. I am persuaded by his arguments on that, and I 
am hopeful that that question can be resolved. 

Mr. FRANK. I didn't understand your answer. I didn't understand 
your answer to his question. 

Mr. GucKMAN. Are you presiding over an unconstitutional 
agency? Yes or no? 

Mr. WALLACE. I think so. I said that to the committee the last 
time I was in here in March. 

Mr. GucKMAN. Why don't you resign then? 
Mr. WALLACE. Because then someone else will be presiding over 

an unconstitutional agency. That doesn't solve the problem, Mr. 
Glickman. 

Mr. GucKMAN. Well, the other point I would make, Mr. Wear, is 
that you made Members of Congress aware of the Cooper legal 
opinion, but you didn't make them aware of the General Counsel's 
opinion or his point of view that thought that the Cooper opinion 
was wrong. So I think you were selective in that. I think we now 
know that because we have the material in front of us. Is that a 
fair statement? 

Mr. WEAR. Well, there is a time difference in that the Cooper 
opinion was distributed to you before the General Counsel's opinion 
was prepared. General Counsel's opinion wsis prepared in response 
to questions raised by a couple of our Board members at the time 
the Cooper opinion was presented to them. 

Mr. GucKMAN. I have been talking too long. I think that this 
was a sweetheart contractual deal that you made with a former 
colleague in the sense of a person who is very close to the former 
Attorney Gteneral of the United States, noncompetitively bid to 
come up with a conclusion that a lot of people wanted to have come 
up with, that is to see this agency markedly and radiceilly changed 
based upon preconceived ideas of what it ought to look like. 

I am not sure that this is of the waste, fraud and abuse level of 
what we saw in the HUD situation or what we are seeing, but I 
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think you just frittered away $80,000 that were unnecessarily frit- 
tered away, and I just think it is an example of what we ought not 
to see in government. 

As I said before, there su-e a lot of problems with Legal Services 
over the years, some of which I have agreed with you in terms of 
my votes on this, but I don't think that you acted in a very con- 
structive role as a public servant, either one of you, in approving 
the expenditure of these dollars. 

Mr. WEAR. Let me respond, if I may. First of all, I had never met 
Mr. Cooper and was not aware of him until he was brought to my 
attention. I had no dealings with him at all that I can recall in any 
way. 

Second, when we initially retained Mr. Cooper, we retained him 
to look at a separate issue. The issue was on the independence of 
the Corporation, what impact did the D.C. Corporation Act have on 
it or the Legal Services Act have on it? What other impacts there 
were? 

Mr. Cooper concluded that the Corporation was not totally inde- 
pendent. So he wasn't driven in his conclusions by what someone 
may have asked him to look at. 

In looking at the first issue, he raised the question of constitu- 
tionality. We then began to focus on that. So I don't think there is 
any basis to conclude that his response was driven by what some- 
one may or may not have wanted to obtain. I don't think that is 
accurate. 

Mr. GucKMAN. Let me ask, if you had to do it all over again, 
would you have done a little wider search for an attorney to give 
you this opinion, or would you do the same thing all over again? 

Mr. WEAR. I don't know. I guess it is easy to Monday morning 
quarterback. I did look at half a dozen lawyers here in Waishington 
in deciding to make this choice. And I still believe that Mr. Cooper 
is the best qualified individual in light of his previous experience in 
dealing with these questions in his position at the Justice 
Department. 

Mr. GucKMAN. The sad thing about it is that $80,000 could have 
been spent to helping people with pressing needs for survival. It 
has been spent on a high powered Washington law firm to decide 
the constitutionality of this. 

Mr. WEAR. The program would be shut down, and there wouldn't 
be any service at all for these people  

Mr. GucKMAN. But what you have done hasn't done anything to 
prevent that or help it. 

Mr. WEAR. I believe it will, because it gets the issue out before 
this subcommittee, as well as others on the Hill, and you can deal 
with it. 

Mr. GucKMAN. Mr. Wallace, did you know Mr. Cooper? 
Mr. WALLACE. Oh, yes, he took my place in Justice Renquist's 

chambers, 10 or 12 years ago. 
Mr. GucKMAN. Were you involved in recommending to Mr. Wear 

in any way? 
Mr. WALLACE. NO, I was not part of the group of four. I found out 

about it later. I would say now that Mr. Cooper is the most quali- 
fied man in this country to take care of .the job. It was his job for 4 
years to give opinions to the President, and we cannot get the 
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Office of Legal Ck>imsel to give opinions to us because we are not a 
Federal agency. 

At the chfiirnian's request, last time, I wrote a letter to the 
Office of Legal Counsel on the question of aliens. They didn't even 
answer the letter because we are not a Federal agency. 

I would be delighted not to have to hire private lawyers to get 
first rate constitutional opinions. But I would tell any client of 
mine, if you can get Chuck Cooper for $200 an hour, you are doing 
well. 

Mr. GucKMAN. Back home I am not sure they would agree with 
you on that. 

Mr. FRANK. The fact that you got this opinion, having no other 
purpose in mind other than to discredit your agency—can we or 
cannot we allow people to do this? Mr. Wear said it was to protect 
the agency. You protected the agency against your own threat. I 
don't remember any great feeling here in Congress that you were 
unconstitutional. 

Were you aware that any defendant sued by a Legal Services 
Corporation has pled in defense in part that it was an unconstitu- 
tional agency bringing the suit? Have there been any such cases 
that you are aware of? 

Mr. WEAR. Not that I am aware of, Mr. Chairman, but I believe 
that a defendant could do that. 

Mr. FRANK. And none has in the 15 years that they have been 
sued. 

Mr. WEAR. None have done it to my knowledge during my 
tenure. 

Mr. FRANK. None has done it successfully in the last 15 years, in 
my opinion. But what is the threat that you were worried about, 
and how have you made it better? You have put a stick in your 
opponent's hands. 

Mr. WEAR. Not if the General Counsel is correct. 
Mr. FRANK. YOU spend $80,000 to hope that the General Counsel, 

whom you ignored in this respect, is correct? 
Mr. WEAR. I didn't ignore him. He was involved throughout the 

whole process. 
Mr. FRANK. Mr. Cooper, I am told, is a very good lawyer. He also 

has a view of the separation of powers clause which has been— 
pretty decisively been repudiated by the Supreme Court. He was an 
advocate of the independent counsel statute, unconstitutional. That 
was repudiated 8 to 1 in an opinion written by Chief Justice 
Renquist. 

So if I were picking someone to interpret the separation of 
powers, I don't think I would have chosen Mr. Cooper, not because 
he isn't in general a very good lawyer, but that he has been viewed 
in this case that was quite thoroughly repudiated. 

Mr. Smith. 
Mr. SMITH of Texas. Mr. Chairman, I am trying to get to what 

the disagreement is over here today. I don't know that any of us 
would disagree that $200 an hour is unusual for a high powered 
reputable Washington law firm. The amount of $80,000 is some- 
thing less than three-one-hundredth of 1 percent of the total 
budget of the Legal Services Corporation. 
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It sounds to me like the disagreement today is a philosophical 
one over both the future of the Legal Services C!orporation and 
whether or not we agree with the Board's actions or not. 

Mr. FRANK. Would the gentleman yield? 
Let me state the disagreement that I think I have and my col- 

leagues, Mr. Glickman, Mr. Cardin and I think Mr. Morrison, one, 
we believe that General Counsel should have been used more, but 
we don't believe that this was necessary or useful for them to ad- 
dress this question. 

There was no operational question pending. It is a philosophical 
question, and to spend $80,000 of Umited funds which the Federal 
Government has on a question of no compelling operational inter- 
est, that is what I have a problem with. 

Mr. SMITH of Texas. To reclaim my time, now it seems to me that 
the constitutionality of the Legal Services Corporation is a pretty 
simple question that should be resolved if there is any doubt on the 
part of the individuals  

Mr. FRANK. There hasn't been any doubt in 15 years of litigation. 
Mr. SMITH of Texas. Obviously some people had some doubt. 
Mr. FRANK. Mr. Wear emd Mr. Cooper. 
Mr. SMITH of Texas. I don't have any other questions, Mr. 

Chairman. 
Mr. FRANK. Mr. James. 
Mr. JAMES. You met with some Board members. Did you meet 

with all of them and get approval of the hiring of the attorney? 
Mr. WEAR. NO. Under the regulations under which the Corpora- 

tion operates, Mr. James, the President has the authority to hire 
outside counsel for these kinds of questions. The suggestion was 
made initially by the former Chairman, and then by three other 
members of the Board that we look at this question. I then re- 
viewed it and subsequently hired outside counsel. 

Mr. JAMES. If it is not up to the Board, why did you bother to 
talk to three or four members of the Board? >^y not all of them? 

Mr. WEAR. As a practicfil matter, I guess, I like to be as sure as I 
can that there is a genuine interest in questions before we refer 
them to outside counsel or indeed before the Greneral Counsel's 
office looks at them. 

Mr. JAMES. Did you ever determine whether or not a majority of 
the Board was interested in that issue after the fact? 

Mr. WEAR. It was my impression, based upon the previous votes 
of members, that a majority of the Board would have supported 
that action. 

Mr. JAMES. Well, I see the majority of us have inquired a great 
deal about your right to hire attorneys and what you paid them, so 
would you expect unanimity from us in demancUng that the sub- 
contractors who are really performing the services for the poor 
should be scrutinized as to the type and quality of services deliv- 
ered? Would you not agree that we should inquire into that, as well 
as your wisdom of hiring attorneys? 

Mr. WEAR. Yes, I womd. 
Mr. JAMES. That is one of your main concerns, is it not? 
Mr. WEAR. It is one of them, yes. 
Mr. JAMES. I would like to make it clear—make it clear that I 

was not attacking in any way the attome3rs that provide such great 
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assistance to this Board or, in fact, the system of using it as an 
analogy for the purpose of economics. 

Mr. FRANK. Thank you. I think my friend from Kansas wants to 
stipulate that we on our side consider this a matter of waste and 
abuse, not fraud. I don't think we would call this fraud except in 
an intellectual sense. But I think we would agree on this side that 
it was wasteful and abusive. 

So, I think we have fixed that. Two out of three ain't bad. 
Mr. JAMES. I would like to see you-all's excitement about inquir- 

ing into their performance. I think that is what I am interested in 
as far as the subcontractor is, also. I want to congratulate you. 

Mr. GucKMAN. If you were working for the Corporation and you 
knew that one of their high priorities was hiring an outside counsel 
to determine the constitutionality of the agency as a whole, it 
might inhibit your performance. 

Mr. JAMES. I catch your point. You might also notice on the bill 
that 287 of the hours was for $135 an hour from a Mr. Carvin. Mr. 
Cooper charged for only 74 hours. So the vast majority of the hours 
was at $135 an hour for whatever benefit that is to you. 

Mr. SMITH of Texas. I would like to recommend that the majority 
members with our universal concern over waste that we might all 
join the Grace Commission. 

Mr. FRANK. I will say to the gentleman, I can remember having 
voted on the Floor for recommendations to the Grace Commission 
over the objections of Ronald Reagan. I would be glad to continue 
my support on parts of the Grace Commission. 

Mr. SMITH of Texas. Thank you, Mr. Chairman. 
Mr. FRANK. We will now hear from our panel, Mr. Raven, Mr. 

Powers, Mr. Greco, and Mr. Loines. 
Let me make some suggestions. We are here to hear about the 

Legal Services Corporation. If you want to explain what your orga- 
nization is, please do that in writing. Please don't take up the time 
to give us the details of your organization or to justify your organi- 
zation. 

Let's get right into the substance, and it would be best not to be 
duplicative of things otherwise said. We will begin with Mr. Raven. 

STATEMENT OF ROBERT D. RAVEN, PRESIDENT, AMERICAN BAR 
ASSOCIATION 

Mr. RAVEN. Thank you, Mr. Chairman and members of the sub- 
committee. My name is Bob Raven, a practicing lawyer from Cali- 
fornia. In my written statement, I mention a number of items re- 
ferring to l^al services for the poor that are very discouraging and 
concern the lack of services to the poor, but I am not—I won't 
cover that. It is in the written testimony. 

But I would point out that I don't think that the situation calls 
for discouragement—but for a doubling of efforts, both by the 
public and private sector, to meet the legal needs of the poor. The 
passage of appropriate reauthorization legislation by Congress, I 
think, can play a very significant role in that advancement. 

The ABA believes that the overriding principles that should 
guide the drafting of the Corporation's governing charters are 
these two: First, that Legal Services lawyers should be free within 
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the confines of the ethical codes to represent their clients as fully 
and zealously as would any private attorney do with respect to a 
client. 

Second, that decisions about appropriate delivery mechanisms, 
program priorities and the legal techniques for meeting the legal 
needs of the poor are best made at the local program level where 
local client needs can best be assessed. 

Within that framework of those two guidelines, let me comment 
just on two principal issues. The first one is the issue of competi- 
tive grant awards. 

The notion of having local programs compete for grant fimds on 
an annual or frequent basis on a bidding basis perhaps has a cer- 
tain appeal, but there are serious questions about the efficient of 
any such program, questions which lead us to believe that further, 
considerable experiments and studies should be undertaken and 
are needed before any program of implementation occurs. 

First, there is substantial evidence that competitive bidding in 
the indigent defense area has been fraught with a number of diffi- 
culties, particularly in the area of quality and cost of the delivery 
of that legal services. 

For example, the court in the State of Arizona v. Smith found a 
competitive bid system used to provide counsel to indigent criminal 
defendants in an Arizona coimty provided ineffective, ineffective 
assistance of counsel. Under that system attorneys bid a flat fee for 
a percentage of the indigent case load for the year regardless of the 
number of cases. 

The low bidder received contracts without an examination of 
their experience, capabilities or background. The court also noted 
the system did not provide for support services such as investiga- 
tors, paralegals nor did it take into account the complexity of the 
cases that might come before them. 

The State Bar of California in 1981 in a report on contract de- 
fense services warned that in many respects contract public defend- 
ing is an ill-conceived delivery system. It is not a panacea for pro- 
viding defense services in lean economic times. 

There is a widely-shared view that the process of obtaining and 
retaining a contract for a fixed period of time is not helpful to the 
proper delivery of legal services. 

California had contract lawyers for some time in some counties, 
but no criminal defense experience, who pleaded their indigent cli- 
ents guilty in the morning and did their civil work in the after- 
noon. In most contract systems, the most qualified practitioners 
have eventually dropped out of the system and been replaced by 
recent law graduates and marginally competent attorneys. 

In the State of Washington, they expressed concern about the 
competence and quality of lawyers willing to participate in that 
contract system. It is pointed out that while highly qualified law- 
yers may participate for 1 or 2 years, they then depeirt because 
they are unable to compete economically in a bid system if they 
continue to provide the quality service which good lawyers are 
going to insist on doing. 

Competitive bidding is a term generally associated with cost sav- 
ings, not quality. Even these savings, however, have proven illusory 
in the area of indigent defense services. 
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Successful bidders often find they have contracted for an insuffi- 
cient amount of money and seek to greatly increase the amounts 
the next time the bids come up. 

In one experience involving a county in Oregon, officials were 
confronted with a 26-percent increase in the amount needed to con- 
tract with the private firm for the second year. The recent Oregon 
found, "the argument that comjpetition in the market place will 
lead to reduction in the cost of indigent defense services is not 
proven to be the case and may be flawed and shortsighted." 

Changes in contractors have caused serious transition problems 
in indigent defense services. For example, in leg£il services to the 
elderly provided under title 3 of the Older American Act. Questions 
have arisen over the responsibility for pending cases, particularly 
when contractors have shut their doors when their funding ended. 

You have terrible transition problem. In addition, clients have 
been confused about how and where to obtain services. The Corpo- 
ration does not receive support for its contention that competitive 
bidding would improve the quality of its service. 

It has not provided specifics on how it would use competitive bid- 
ding to deliver services. That is whether it would contract for a 
specific type of cases or for a whole range of service. 

In our view, the only efficient and sensible course to pursue 
would be to provide for a demonstration approach before any im- 
plementation effort is undertaken. We also believe it is essential 
that any competitive bidding program be based primarily upon 
quality of service considerations and that it assures the clients the 
local bar associations will continue to play an eminent role in pri- 
ority setting. 

Indeed, I think if that is not done, we are going to find ourselves 
in the—in another HUD situation. If you bring that all to Wash- 
ington, if you put it in the hands of a board that is hostile to the 
program, I think it plays right into the hands of the same problems 
we are dealing with in HUD. 

I think both parties in this country have come to realize that you 
don't have to do it all in Washington. A lot of hands-on control is 
best done out there where the action takes place. And I think that 
would be a mistaJte if you set up the kind of bidding that was going 
to be doled out by people that were appointed to the Board here in 
Washington rather than having local input into the problem. 

I think that would be a serious mistake. 
Let me turn to the private fund issue. The legal services system 

as it functions at the local level represents an exemplary blending 
of public and private resources. A significant reason why this 
public/private partnership has worked so well is that the Federad 
program was able to enhance and build upon existing private sys- 
tems, legal systems for the poor. 

Local contributions of dollars £md service by charities, founda- 
tions, law firms and individuals continue as a vital component of 
that program today. Those of us in the private sector who make 
contributions to legal service programs, and many of us do, are of- 
fended by the restrictions imposed by Federal statutes on the pur- 
pose for which our private contribution may be used. 

We see no justification for the Federal Government telling citi- 
zens they cannot contribute funds to local nonprofit entities to be 
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used for whatever legal purposes the grantor and the entity agree 
upon. We understand the need for the Federal Government to 
ensure the grant money it puts out there be properly used, proper- 
ly accounted for and for the purpose intended for the act. 

If there is any doubt on that score, then tightened audit proce- 
dures ought to be the answer, not the bludgeoning remedy of con- 
verting private funds to public funds. We believe it is an inappro- 
priate use of Government authority and one which is a highly 
questionable legality for the Federal Government to dictate the 
nonprofit entities that they may not receive funds from private 
sources to provide legal representation to poor people on particular 
matters. 

A recent case law suggests Government attempts to use grant- 
making authority to impose restrictions on the use of recipients' 
private funds are constitutionally impermissible. 

In our view, the donation of private funds to a nonprofit corpora- 
tion should not result in funds being treated like public funds. 

I want to, in closing, compliment the chairman and the commit- 
tee for these hearings. 

[The prepared statement of Mr. Raven follows:] 
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PREPARED STATEMENT OF ROBERT D. RAVEN, 
PRESIDENT, AMERICAN BAR ASSOCIATION 

Mr. Chairman and Members of the Subcommittee: 

I am Robert D. Raven, a practicing attorney from San Francisco 

and the current President of the American Bar Association.  I am 

pleased to again have the honor of appearing before this subcommittee 

this year on the subject of the Legal Services Corporation, reflecting 

both the Association's and my own deep commitment to this Issue. 

Samuel Johnson wisely observed two centuries ago that "A decent 

provision for the poor Is the true test of civilization." But the 

provision of legal counsel for those unable to afford It has a 

significance and Importance that goes far beyond our providing for ^_ 

those less fortunate than ourselves.  It reaches to one of the 

bedrock principles of our democracy — that all those In this 

country, regardless of financial means, should be able to have wrongs 

righted and grievances resolved — that is, should be able to obtain 

justice. 

Reginald Heber Smith presented a paper at the 1920 Annual 

Meeting of the American Bar Association in which he stated eloquently 

the case for a federal legal services program: 

If men, because of poverty, cannot secure counsel, the 
machinery of justice becomes unworkable, and that in turn 
means that rights are lost and wrongs go unaddressed. 
When persons are thus debarred from their day in court 
they are so effectively stripped of their only protection 
as if they had been outlawed. 

No democracy can tolerate such a condition in its most 
essential institution, nor can it safely incur the 
dangerous sense of injustice, bitterness, and unrest 
which it inevitably engenders. 
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Regrettably, almost seventy years later, the poor in this 

country are able to have satisfied only a small fraction of their 

legal needs. At an ABA sponsored conference on Access to Justice in 

the 1990'8 last month, a nationally-recognized research firm, the 

Spangenberg Group, released the results of the first national civil 

legal needs survey of the poor. The survey revealed that the 

average annual number of civil legal problems for which legal 

assistance was provided was 0.28 per household, and the average 

annual number for which no legal assistance was provided was 1.08 

per household. What does this mean on a national basis? It means 

that the poor had approximately 19 million civil legal problems in 

the past year for which there was no legal help.  It also means that 

only about 20% of the civil legal needs of the poor were met — a 

statistic consistent with that found in various state assessments of 

need, such as those in Massachusetts and Maryland. 

It is discouraging, indeed, that almost a quarter century 

after the federal government joined the private sector in trying to 

address the civil legal needs of the poor, we have made such little 

progress.  It is doubly discouraging when one realizes the 

incredible cost-effectiveness of this federal program.  Were it not 

for the fact that legal services attorneys work for virtually the 

lowest salaries in the legal profession; that legal services 

programs have been in the forefront of utilizing paralegals, 

standardized forms, and other cost-saving devices; and that more 

than 120,000 attorneys in private practice provide free 

representation to poor clients through organized pro bono programs, 

we would find ourselves in far worse shape. 
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The situation calls not for discouragement and resignation, 

however, but for a redoubling of efforts by both the public and 

private sectors to meet the legal needs of the poor. The passage of 

appropriate reauthorization legislation by Congress can play a 

significant role in that effort. 

The ABA believes that two overriding principles should guide 

the drafting of the corporation's governing charter: 

First, that legal services lawyers should be free, 
within the confines of ethical codes, to represent 
their clients as fully and zealously as would any 
other private attorney; and 

Second, that decisions about appropriate delivery 
mechanisms, program priorities, and legal techniques 
for meeting the legal needs of the poor are best 
made at the local program level, where local client 
needs and circumstances can best be assessed. 

Within the framework of these guiding principles, let me 

comment on some of the specific issues that should be addressed 

in any reauthorization legislation. 

Monitoring of programs 

We have been distressed for several years by the manner 

in which the Corporation has conducted its monitoring 

activities. First, the Corporation has operated without any 

published procedures or standards for monitoring.  Second, its 

practices — consisting often of very short notice to programs 

of visits, refusals to accommodate local progriun scheduling 
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needs In naklng visits, interviewing opposing parties at far greater 

length than progran personnel or clients, using evaluators with 

little or no experience with legal services Cor the poor, and 

demanding copies of extraordinary volumes of material — have not 

provided reasonable due process, let alone led to a constructive 

evaluation procedure.  Third, the focus of the monitoring visits has 

not been on the quality of the legal assistance being provided or 

even on whether the programs have complied with the statute but 

rather on whether technical violations of Corporation regulations 

have occurred.  In short, the monitoring process has been without «. 

focus, and carried out by inexperienced people operating without 

guidelines and standards. 

We would suggest that Section 1007(d) of the LSC Act be 

amended to emphasize that econ<»iical, effective, high-quality legal 

assistance Is the objective of the LSC program and should be a focal 

point of the monitoring process. We would also recommend that 

Section lOOe(b)(1)(A) be amended to require that independent 

evaluations be conducted of the quality of legal representation 

being provided.  I would add that the ABA Standing Committee on 

Legal Aid and Indigent Defendants Is in the process of drafting 

standards and guidelines for monitoring visits and hopes to publish 

a preliminary draft in the next few months. Finally, I would point 

out that here, as in so many of the areas we will discuss today, the 

successful implementation and application of whatever standards 

Congress adopts for the Corporation and its grantees are dependent 

to a very large degree on the competence and good will of those 

appointed to the corporation's governing Board. 
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Meqotiatlon requirement 

There are a number of provisions In the current Act, In riders 

to LSC appropriations bills, and In various proposals to amend the 

LSC statute which are not in accord with our belief that legal 

services attorneys should be free to represent their clients as 

fully and zealously as do other private attorneys. The restrictions 

on legislative and administrative representation and on class 

actions fall in this category, as do the provisions to require 

negotiation before a. suit is filed. Vfhlle negotiation Is in most ^ 

situations the natural precursor to litigation, there are 

circumstances in which negotiation would be a futile gesture and 

others in which it might well do a disservice to one's client. 

There may be substantial reasons why the interest of a migrant 

worker client, for example, would be ill-served by such a 

requirement.  An operator of a migrant worker camp might well desire 

extended negotiation of a complaint, realizing the migrant worker 

would move on to another area shortly. The operator also might have 

a history of retaliatory action against complaining workers; and in 

a situation in which not only one's job but one's living quarters 

and most services are within the control of the operator, the 

consequences can be severe. 

Thus we would recommend that great caution be exercised in 

imposing such a negotiating requirement — particularly one that is 

not imposed on other attorneys. There are a number of proven models 

of effective dispute resolution mechanisms which can assist in the 
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resolution of legal disputes short of litigation and which may well 

be appropriate in some circumstances. We would be happy to provide 

information on them to your subcommittee. We do not believe> 

however, that a mandatory, across-the-board negotiation requirement 

would serve well the interests of the clients of this program. 

Private bar involvement 

We favor effective utiliaation of the private bar in the 

delivery of legal services to the poor.  It is our general       '**' 

experience that the most effective utilization of the private bar 

has been in pro bono programs which supplement staff attorney 

programs.  In any event, we believe that local bar associations and 

local legal services programs are in the best position to determine 

the most effective means of utilizing the private bar in their own 

areas.  The LSC Act and the current appropriations riders 

appropriately place the responsibility for involving the private bar 

with the local program and the local bar association, and we believe 

these provisions meet the needs in this area. 

Competitive grant awards 

The notion of having local programs compete for grant funds on 

an annual or frequent basis has a facile appeal. But there are 

serious questions about the efficacy of any such program — 

questions which lead us to believe that considerable further 

experimentation and study are needed before any program of 
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implementation occurs.  For example, there is a need in this area to 

preserve the continuity of representation in cases which do not 

neatly fall into one fiscal year. There is also a need to preserve 

the expertise in the specialized areas of poverty law which can be 

found in existing grantee programs and which would be dissipated, 

and would be very difficult to reassemble, if the grantee were 

defunded. Above all, there is substantial evidence that competitive 

bidding in the indigent defense area has been fraught with a number 

of difficulties, particularly in the areas of quality of service and 

cost, which suggest that this approach has been a failure.      - .^ 

For example, the Supreme Court of Arizona, in State of Arizona 

V. Smith, 140 Ariz. 3S5  (1984), found that the competitive bid 

system used to provide counsel to indigent criminal defendants in an 

Arizona county provided ineffective assistance of counsel.  Onder 

that syaten attorneys bid a flat fee for a percentage of the 

indigent caseload for a year, regardless of the number of cases. 

The low bidders received contracts without any examination of their 

background, experience or capabilities.  The Court also noted that 

the system did not provide for support services, e.g., investigators 

and paralegals, nor did it take into account the complexity of the 

cases. The State Bar of California in a 1981 report on contract 

defense services warned 

that in. many respects contract public defending is an ill- 
conceived delivery system and is not the panacea for providing 
defense services in lean economic times. There is a widely 
shared view that the process of obtaining and retaining a 
contract for a fixed term is inimical to the proper delivery 
of defense services. 
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In California, we had contract lawyers, with no criminal 

defense experience, pleading their Indigent defense clients guilty 

each morning and resuming their civil practice in the afternoon.  In 

most contract systems, the most qualified and experienced 

practitioners have eventually dropped out of the system and have 

generally been replaced by recent law graduates and marginally 

competent criminal attorneys.  Recent reports on indigent defense 

services in Oregon and Washington express concern about the 

competence and quality of lawyers willing to participate in -the   » 

contract systems.  It is pointed out that while highly qualified 

lawyers may participate for one or two years, they then depart 

because they are unable to compete economically if they continue to 

provide quality services. 

Competitive bidding is a term generally associated with cost 

savings, not quality.  Even these savings, however, have proven 

illusory in the area of indigent defense services. Successful 

bidders often find that they have contracted for an insufficient 

amount of money and seek greatly Increased amounts the next bid 

cycle.  In one experience involving Deschutes County, Oregon, 

officials were confronted with a 26% Increase in the amount needed 

to contract with a private firm for a second year.  The recent 

Oregon report found that "the argument that competition in the 

market place will lead to reductions in the cost of Indigent defense 

services has not proven to be the case...and may be flawed and 

short-sighted." 
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Changes in contractors have also caused serious transition 

problems in indigent defense services and in legal services to the 

elderly provided under Title III of The Older Americans Act. 

Questions and conflicts have arisen over the responsibility for 

pending cases, particularly when contractors have shut their doors 

when their funding ended.  In addition, clients have been confused 

about how and where to obtain services. 

The American Bar Association believes that contract systems 

for indigent defense could.be made acceptable if they met a      « 

comprehensive set of standards such as those developed by the ABA. 

However, we are unaware of any contract system which meets these 

standards. 

The Corporation has not presented any empirical or other 

support for its contention that competitive bidding would improve 

the quality of services clients receive. It also has not provided 

any specifics on how it would use competitive bidding to deliver 

services, i.e., whether it would contract for specific types of 

cases or for a whole range of services. 

In our view, the only efficient and sensible course to pursue 

would be to provide for a study and demonstration approach before 

any Implementation effort is undertaken. We also believe it 

essential that any competitive bidding program be based primarily 

upon quality of service considerations and assure that clients and 

local bar associations will continue to play the preeminent role in 

local program governance and priority-setting. 
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Private funde 

As I noted above, the legal services system, as it functions 

at the local level, represents an exemplary blending of public and 

private resources. A significant reason why this public-private 

partnership has worked so well is that the federal program was able 

to enhance and build upon existing private systems of legal services 

for the poor.  Local contributions of dollars and services by 

charities, foundations, law firms and individuals predated by 

decades the federal legal services program and continues as a vital^ 

component of the program today. 

Those of us in the private sector who make contributions to 

the legal services program, however, are deeply offended by the 

restrictions which are imposed by federal statute on the purposes 

for which our private contributions may be used. We see no 

justification Cor the federal government telling private citizens 

that they cannot contribute funds to a local non-profit entity to be 

used for whatever legal purpose the grantor and the entity agree 

upon. 

Ne understand the need for the federal government to ensure 

that the grants it makes to local entities are spent only for 

authorized purposes.  If there are doubts on this score, tightened 

audit procedures may be needed.  But we believe it is a totally 

inappropriate extrapolation of governmental authority, and one which 
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is of highly questiooable legality, for the federal government to 

dictate to independent non-profit entities that they nay not receive 

funds from private sources to provide legal representation to poor 

clients on particular natters. 

Recent case law strongly suggests that government attempts to 

use grantmaking authority to impose restrictions on the use of 

recipients' private funds are constitutionally impermissible.  See, 

e.g., FCC V. League of Women Voters, 468 U.S. 346 (1987) 

(unconstitutional to prohibit editorials by public radio and     « 

television stations financed by nongovernment funds); and Planned 

Parenthood of Central and Northern Arizona v. Arizona, 107 S. Ct. 

391 (1986); See, also. Planned Parenthood Federation of America v. 

Bowen, 680 F. Supp. 1465 (D. Colo. 1988) and Massachusetts v. Bowen, 

679 F. Supp. 137 (D. Mass. 1988). We believe that efforts by the 

federal government to Impose such restrictions on private citisena 

and groups smack of a totalitarian, not democratic society. 

Governing bodies 

As stated earlier in various places in my testimony, we 

believe it is vitally important that there be a high degree of local 

control over the operation of each legal services program.  As also 

stated above, we believe that clients and the local bar should have 

the preeminent role in local program governance and decisions 

regarding priorities.  We believe the present statutory language in 

the appropriation riders (the "McCollum amendment") largely achieves 
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these objectives.  We do not believe a more rigid set of rules, 

either statutory or regulatory, regarding board selection would be 

productive or desirable.  We would, however, favor certain 

amendments to the current provisions on this subject. 

First, with respect to national support center boards, we do 

not believe the approach provided by the statute for local boards 

was designed for or Is workable for national boards.  The present 

system for appointment of such boards — that is, by the appropriate 

bar association(s) in the area of the support center's home office ^ 

— is appropriate and should be retained. 

Second, we believe the statutory provisions for local board 

appointment should apply to all local programs, regardless of the 

nature or structure of the local program. 

Third, we do not believe that employees of a local program 

should be barred absolutely from service on other legal service 

program boards, such as that of a state or national support center. 

The Corporation has recently Interpreted the statute as barring such 

service.  We see no good reason to preclude those with special 

expertise from serving in such a capacity, and we see a considerable 

downside to doing so. 
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funding Level 

The resources available Cor meeting the legal needs of the 

poor are woefully inadequate, as I noted above. We believe a 

significant increase in the level of federal funding is appropriate 

and desirable. We have testified before the Senate and Bouse 

Appropriations Committees that we believe a funding level, at a 

minimum, of $383.5 million for FY 1990 would represent a meaningful 

step by Congress in the direction of returning the LSC appropriation 

to its FY 1981 level, as adjusted for inflation. The $383.5 millioQ 

figure represents only an adjustment for inflation to the FY 1984 

appropriation.  Indeed, an adjustment for inflation since 1981 would 

mandate an appropriation in excess of $500 million. 

Mr. Chairman, I congratulate you and your subcommittee for 

embarking upon this Important venture — a venture ultimately to 

ensure that all members of our society, regardless of wealth or 

social status, can share fully in the system of justice we enjoy in 

this country. 
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Mr. FRANK. YOU don't need to do that. 
Mr. RAVEN. I wsint to because I think it is very important. 
Mr. FRANK. I appreciate it, I love it, but I can't waste any time. 
Mr. Loines. 

STATEMENT OF DWIGHT LOINES, PRESIDENT, UAW-65, 
NATIONAL ORGANIZATION OF LEGAL SERVICE WORKERS 

Mr. LOINES. Thank you. My name is Dwight Loines. I am presi- 
dent of the National Organization of Legal Services. We are part of 
the United Auto Workers. 

I would like to start right away by talking about competitive bid- 
ding. Competitive bidding is being discussed and debated in every 
program in this country. I want people here to understand that. 

Elvery worker in the programs across this country today is talk- 
ing about competitive bidding. Fremkly, they are scared to death. 
They believe that competitive bidding is going to mean that their 
programs are going to be out of business and out of business soon. 

Many of these workers have lived through the last 8 years of the 
program and they have lived from day-to-day not knowing whether 
their programs were going to be refunded or not. I think for Con- 
gress to seriously consider this issue at this point in time is, frEuik- 
ly, not what programs need. They need a shot in the arm. 

If competitive bidding or any notion of that kind is appropriate, 
frankly, that is not something that we believe should be considered 
at this point in time. 

I would like to say, despite the obsession of Mr. Wear and other 
people at the Corporation about alleged fraud, misuse and abuse of 
funds, there is no serious argument that programs across the coun- 
try are engaged in such activities, from my point of view. 

The few exceptions Mr. Weair points to does not make his case. 
Despite that, despite the fact that the programs are universally 
praused, nationally in this coimtry, despite that fact, competitive 
bidding is being pushed and pushed vigorously by the corporation. 

And we have to ask the question why. Competitive bidding is not 
being proposed to correct anything. Nobody has demonstrated that 
there is anything wrong with this program. In fact, it is just the 
contrary. 

So it raises very strong suspicions in our minds as to what this is 
all about. From our point of view, very frankly, we think competi- 
tive bidding is simply a guise to destroy and end a very effective 
and efficient program. We would urge you not to include competi- 
tive bidding in any reauthorization bill and to, of course, urge that 
it not be included in any appropriation measure dealing with l^al 
services. 

I should remind this committee that the local workers, people 
who work in legal services, the attorneys, the paralegals, et cetera, 
who provide services to clients are private employees. They are pri- 
vate employees of local, not-for-profit corporations. Therefore, they 
don't have any guaranteed rights of salaries, benefits, health bene- 
fits, pension benefits, things of that nature that are enjoyed, for in- 
stance, by Federal employees. 

And we are not suggesting that they should be Federal employ- 
ees. I just point that out. 
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As a result of that, however, over the last 8 years salaries have 
become depressed. I am not going to take your time today. But if 
you read my material, we provide anecdotal information which we 
think makes the case very strongly. 

We are at the point in time where legal services workers, and 
particularly paralegals and clerical workers who have worked for 
the program, in some cases 20 years, are b^^inning to retire. We 
are beginning to see the phenomena of former legal services work- 
ers retiring into poverty. 

There are cases where they are coming back to their former pro- 
grams for representation. We think that that, frankly, is a horrible 
situation. 

The pension benefits in legal services are for the most part non- 
existent. The few situations where they do exist, the level of contri- 
bution and the nature of the plan is such that they really do not 
provide retirement benefits. 

The union, incidentally, has developed and submitted to IRS for 
approval a national pension plan which we hope to be able to col- 
lectively bargain into programs in the next several years. 

But, of course, that depends on programs having resources to 
make contributions to that pension plan. But it just points out the 
nature of what has happened to the program over the last several 
years from the perspective of the workers. 

People earlier, one, I believe it was Congresswoman Byron talked 
about—I guess she was saying that the farmers or growers in 
Maryland are victimized. I would like to hand up to the committee, 
if the committee would accept the articles from a paper in upstate 
New York that might suggest why farmers have not historically 
been interested in negotiating with legal services clients. 

In this situation  
Mr. FRANK. You want to hand it to her? Without objection, we 

will make them a part of the record. 
[The information was not available at the time of printing.] 
Mr. LoiNES. In this situation, legal services workers were phj's- 

ically attacked by farmers in that part of the country. That might 
suggest perhaps why settlements have not been negotiated. 

I would like to at this point—there has been some discussion 
about abuse of monitoring in the past. I don't want to take a lot of 
time with that. However, I do want to bring an issue to this com- 
mittee that has developed recently under President Wear's 
administration. 

That is the question of confidentiality of the files of the local pro- 
gram employees. Now, historically when monitors came into pro- 
grams they had access to tons of information. A lot of it we main- 
tain was irrelevant, but nevertheless it has been made available. 

When it has come to the personnel files, however, they have gen- 
erally recognized, particularly when there are collective bargaining 
agreements, that they were confidential. We represent a significant 
number of problems in 30 States across this country where there 
are collective bargaining agreements with provisions that say the 
personnel files are considered confidentisd. 

The monitors have respected that. They have never said in the 
past, "We need the sensitive and personal information that is in 
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these files in order to complete our monitoring in an effective 
fashioning." 

They have recognized that. Recently for, and we can't explain 
this, they have suddenly taken the position that we absolutely have 
to have access to these files. In several cases, they have threatened 
to suspend funding. 

In Rhode Island they threatened to suspend funding when the 
program relied on local privacy law. In Evergreen in Washington 
State they threatened to de-fund the program if the program con- 
tinued to rely on a collective bargaining agreement that was nego- 
tiated in good faith that made these files private. 

Right now, unfortunately, we are involved in a law suit in Port- 
land, OR. We attempted to, as we have done in the past when per- 
sonnel file issues have come up, to work out an accommodation 
where LSC gets all the information it is absolutely entitled to, but 
at the same time provides that the personnel files and intimate in- 
formation about employees would be protected. 

In this situation, LSC said, "No, with perhaps one exception for 
medical records, we have an absolute right to see everjrthing. We 
are going to see it despite the assurances from the program that 
the kinds of information that they have identified as to their need 
could be provided from other sources." 

So I want to bring that to this committee's attention. We consid- 
er this a fairly serious matter. It is not going to go away. 

Every day, right now, in fact, when I get back to my office, I 
expect to have at least three or four messages from members across 
the country informing us that their programs are being monitored 
and they expect this issue to come up. 

I thank you for your indulgence. 
Mr. FRANK. Thank you, Mr. Loines. 
[The prepared statement of Mr. Louies follows:] 
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PREPARED STATEMEOT OF DWKJHT LCXNES, 
PRESIDENT, NATIONAL OROANIZATIGN OF LEOAL SERVICES WORKERS, 

DISTRICT 65. UAW 

Mr Chairman, and members of the Subccamlttee, my name la 

Owlght Lolnes. I want to thank you for the opportunity to present 

taatiaony before this Subcoanlttee. I am President of the National 

Organisation of Legal Services Workers, District 65, UAH 

(HOLSN/OAN). NOLSN/OAN Is a labor union that represents 

approximately 3000 staff attorneys, paralegals and clerical workers 

aaq>loyad by Legal Services programs around the country. More than 

any other organisation, we represent the people who dally advocate 

for justice for poor people within the legal system of the Dnlted 

States. Ne are proud to be affiliated with the United Auto 

Norkers. 

Mr. Chairman, the last eight years of constant harassment from 

a hostile Legal Services Corporation (I<SC) and Inadequate funding 

have taken their toll on local programs and workers. We are flmly 

convinced that this Subcommittee must take steps to Insure that 

there Is a marked Improvement In the national administration and 

funding of this program. Those steps should Include % 

clarification of the qualifications for nominees to the LSC Board, 

the appointment of a labor representative to the LSC Board, 

adequate funding recoaoMndatlons for the next several years, and 

the recognition of privacy rights of recipient employees. 

LSC BQARO 

Mr. Chairman, we believe that the LSC Act should be amended 

to require that attorney nc»lnees to the LSC Board must have 

danonatrated records of commitment to providing legal services to 
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tha poor, irtiich ahould Include prior sarvlc* as a staff attomsy, 

pro-bono attomay, or board •nimhwr of a local program, aaabar of 

a law school clinical faculty, BMibar of a bar association 

conmittaa with jurisdiction in the araa of indigant representation, 

or similar public interest law experience. This program cannot 

survive the term of another Board composed of individuals dedicated 

to its destruction. 

MOLSW/UAN strongly believes that one Board sMmbar should also 

be from organised labor. Labor has been a ardent supporter of 

Legal Services over the years. A I.abor representative would bring 

an important perspective and understanding of the needs of a 

significant segswnt of the client coasninity to the Board - the 

unemployed and working poor. Moreover, Legal Services programs in 

thirty states are unionised, and a representative of labor on the 

LSC Board would facilitate the developswnt of national policy that 

is more sensitive to the needs of the front line workers and that 

proaiotes labor-management peace. 

LSC FOBDiaO 

Mr. Chairman, it is imperative that federal funding for Legal 

Services be significantly increased over the next several years. 

It is a disaster for the poor of this country that federal funding 

for the Legal Services program remains substantially below its 1981 

level, even without factoring in eight years of inflation. 

The impact of inadequate funding on the provision of legal 

services to the poor has been dramatic. At the beginning of 1981, 

-2^ 
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Legal Sarvlcas programa, whila receiving 86 percent of their 

funding froa LSC, employed 4123 staff attorneys.' Therefore, based 

on the number of persona In poverty found in the 1980 census, 

federal funding for legal services provided 1.2 attorneys per 

10,000 poor persons In 1981. 

While this figure Is far short of the 'ulnlmuB access" goal', 

it is twice as good as what exists today. By the beginning of 

1988, the nuaber of staff attorneys working In Legal Services 

programs had fallen to 2593, and although federal funding to field 

programs had nearly returned to its 1981 level, it now represented 

only 70 percent of the total funding to local programs.' Thus, 

using the same poverty estimate from 1980, federal funding for 

legal services in 1988 only supported six-tentbs of one attorney 

per 10,000 poor persons. With the poverty population expected to 

show a large Increase In the 1990 census, the situation today can 

only be worse. 

The following statements futher illustrate the Is^act of 

Inadequate funding on the program over the yearsi 

' See Charttct9rt»tlgt <?t rigid Prggrmg Supp<?rt»i by th? L«gffl 
Services Corporation. Start of 1981 - A Fact Book. Legal Services 
Corporation, February 1981. 

' The "Minimum Access" concept, originally developed in the 
mid-seventies, represents the amount of funding necessary to 
support two lawyers per 10,000 poor persons. The achieveaient of 
full "Minimum Access* funding was understood to be the federal 
obligation for the provision of legal services to the poor. 

' See 1987-1988 Fact Book. Legal Services Corporation, 1989. 
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'My checks bounce and I have to borrow aoney to pay my rent. 

I can't do anything extra.' 

* I am 27 years of age... have to live with ary alster because 

I cannot afford to pay rent, eat emd pay utilities at the sane 

tine.' 

'Difficulties in meeting family expenses have caused 

considerable marital strife, including filing of divorce by my 

wife.' 

*I am behind in my bills and being threatened with 

garnishment.  I am seriously considering bankruptcy.' 

Tou might well assume that these are the woeful cries of 

Impoverished Legal Services clients, but you would be wrong. These 

are statements representative of more than half of the legal 

services staff attorneys who responded to an NOLSW\aAN survey. 

Further responses included one from an attorney in the Kidwesti 

My husband and I both trent to law school at 
the same time, both got low paying work-study 
jobs at Legal Services, and both have worked 
in Legal Services since graduating five years 
ago. Ne pay approximately $500 per month rent 
- l/4th of our take hone. We pay high urban 
rent, and could make house payments of the 
same amount, but neither PHA or any bank will 
lend us money despite excellent payment 
records because of our massive student loans. 

A graduate of an Ivy League law school working in a 

Northeast program wrotei 

Since I worked in Legal Services throughout 
law school and always planned on a Legal 
Services career,! thought I was mentally 
prepared for the fiscal realities, but I 
wasn't. When I first graduated, I knew that I 
could not live...alone...so I entered a shared 
living arrangement that made me miserable. 

-4- 
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NlMn I aovad into ny own apartasnt, my rant 
•or* than doubled. I found that after paying 
rent and [student] loans, I often literally 
had absolutely no money. Probably the biggest 
impact my low salary had was to force me to 
refinance what was originally a very favorable 
loan from my law school. 

Margaret Argent, a graduate of New York University Law School, 

was featured in an August 9, 1987 Washington Post article dealing 

with the impact of the high cost of a legal education on the 

ability to practice public interest law. 

Margaret Argent lost ten potinds during her 
first year practicing law. She wasn't on a 
diet. But with $27,500 in law school loans to 
pay and a starting salary of $12,600 at her 
legal job. Argent was counting pennies in 
order to make loan payments - and still 
falling behind. *I was late in payments and 
the bank was calling me,* said Argent, a staff 
attorney with Georgia Ijegal Services in 
Waycross, Ga., since her graduation from law 
school in 198S. Although her office 
contributed $100 toward her monthly loan 
payments of about $340, she said *I pay my 
bills and then I'd have $40 to go to the 
grocery store for two weeks.* 

Such statements bear witness to the fact that Ijegal Services 

attorneys are drastically underpaid. Between 1980 and 1987, the 

average attorney salaries in Legal Services programs, when adjusted 

for level of experience, increased by less than 25 percent.* 

During the same period, by comparison, inflation rose by thirty- 

seven percent. 

Based on comparison of average salary and years of 
experience figures published by the Legal Services Corporation in 
their 1981 and 1987-88 Pact Books. 
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Local prograas ar« aleo finding It difficult to oaat th« 

incrsaalng cost of health Insuranca for thalr eaploy««a. Thosa 

coata are often pasaed along to the eaployaea tfhich, of courae, 

further dapraaaes their standard of living. The coat of fanily 

coverage is often entirely borne by the ea^loyees. Starting a 

family iriiila in Legal Sarvicea often poses an iiiq>08Sible dilaana 

for employeea yibo ore forced to chooaa between nedical coverage for 

their children or putting food on the table. Thia dilaana ia aost 

difficult for lower paid paralegal and clerical workara irtio, nore 

often than not, are from the conmunitiea that they aerve, and tend 

to be longer term employees. 

Furthermore, very few local programs have any kind of pensions 

and none have health benefits for their retired employees. As a 

reault, at a time that we celebrate the fifteenth year of the 

founding of the Legal Services Corporation, we are beginning to 

witness the phenomena of paralegal and clerical workara retiring 

into poverty with no pension or health benefits. Except for a few 

better paid managen»nt attorneys, the lack of retirement benefits 

also discourages experienced staff attorneys from remaining in the 

program. 

It ia almost miraculous that Legal Services workers have 

continued to provide quality representation to poor people despite 

the serious erosion of federal funding. To maintain the 

effectiveness of thia exceptional program it ia essential that thia 

committee recommend annual appropriation increases, beginning with 

fiscal year 1990, to achieve adequate funding by a time certain. 

-6- 
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Oslng a revised cost of $25.OO' per poor person, NOLSH/UAW 

calculates that the total funding necessary to achieve "Hlninuin 

Access' viould Include an allocation to basic field programs of 

$736,635,450. Since the FY 1989 appropriation allocates 

$264,349,000 to field programs, this would amount to an Increase 

of $472,286,450. 

Given the political reality of the budget deficit and the 

enormity of the necessary funding level, NOLSW/UAW advocates for 

the adoption a five year strategy to achieve "Minimum Access." 

Accordingly, we recommend a total allocation of <;358,806,290 to 

basic field programs in FT 1990, an increase of $94,457,290 over 

FY 1989. Aastunlng a parallel increase for most other special 

census and non-census based line items, we estimate that another 

$71,293,710 should be allocated.* 

Therefore, MOLSW\UAW strongly urges that this Subcommittee 

recommend that Legal Services be funded at $430,100,000 for FY 1990 

as the first step in a five-year plan for restoring adequate 

funding. For subsequent years under the plan, our recommended 

appropriation levels are as followss for FY 1991 - $540,225,000; 

for FY 1992 - $650,350,000; for FY 1993 - $760,500,000; and for FY 

' For a detailed explanation of NOLSH/OAH's revised 'Minimum 
Access" cost, see our statement before the Subcommittee on 
Commerce, Justice, State and the Judiciary of the United States 
House of Representatives Appropriations Committee, April 12, 1989. 

* A breakdown of NOLSW/UAW's recommended FY 1990 budget mark 
proposal is appended to this statement. 
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1994 - $870,750,000.' 

COifPBTITIVB BIDDIHG 

Mr. Chairman, NOLSW\nAN firmly believes that the concept of 

competitive bidding haa no place in Legal Services, and that it 

would in fact result in the destruction of the program. I«gal 

Services is recognized as one of the most effective and 

economically efficient federally funded programs in existence and 

to tamper with it in such a fundamental and untested fashion would 

be criminal. 

Competitive bidding would result in a program in irtiich the 

sole funding criteria would be disposing of as many cases as 

possible at the lo«rast cost per case. Working conditions, salaries 

and benefits, already depressed, would become even more so. Sorely 

needed senior staff with years of experience and expertise in 

poverty law «iould be driven out of the field and replaced by hacks 

out to make a fast buck. 

A competitive bidding system would sacrifice important 

principles that underlie the existing delivery system, including 

the fundamental principle of local administration «md priority 

setting. The current system requires that local programs involve 

bar associations, client groups and program staff in establishing 

priorities. There are also composition requirements for the boards 

^ These figures are based on an Increase of $94,457,290 for 
Basic Field programs each yeeir, with a proportional Increase for 
other service delivery and support components and an estimated 4% 
cost of living increase for other line items. 

-8- 
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of dlxactors of local prograaa that are designed to oake aure that 

bax aaaoclatlona and clients are in a position to insure compliance 

with the highest ethical and professional standards irtille meeting 

the needs of the comninity. 

Competitive bidding would replace local administration with 

control from LSC bureaucrats in D.C. with no experience in running 

local programs or knowledge of hundreds of service areas around the 

country. The sheer magnitude of making administrative decisions 

from D.C. for thousands of communities all over the country is mind 

boggling and simply beyond the capacity of I^C. In fact the 

regulation being considered by the IJSC Board would give the 

President of the Corporation total discretion to make all major 

funding and priority decisions for every community in the country. 

Mr. Chairman, I need not remind this Subcommittee that 

competitive bidding language was introduced into LSC's 

appropriation bill as a last minute compromise to avoid the threat 

of a Presidential veto. It certainly did not come about as a 

result of a well thought out and reasoned process. There is no 

dispute that this concept would radically alter the existing 

program. 

Under the circumstances NOLSW\UAN strongly urges this 

coaoaittee not to Include a competitive bidding requirement in an 

I.SC reauthorisation bill, and that you oppose any such requirement 

in appropriation legislation should this process not go its full 

course. 

-9- 
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FRXVaCT RIOXS or LIGU. SBRTICIS KSKBIiS 

Tha history of LSC's abuse of Its nonltorlng authority Is well 

knoim and wall established. Under the current LSC President, 

Terrance Wear, that abuse has taken on a new dliMnslon. LSC Is now 

deaaandlng complete access to the personnel flies of recipient 

employees over their objections. LSC says that It Is entitled to 

this level of detail regardless of any privacy claims of recipient 

employees. 

In the past, on an infrequent basis, IJSC monitors would 

re<iuest access to personnel files, but would not insist on 

disclosure over the eaiployees objections. Employees often relied 

on the existence of local labor contracts %rhich recognised that 

personnel files were confidential. Historically LSC was able to 

obtain all the information needed from program records to meet Its 

monitoring obligations without the degree of intrusiveness that it 

now assarts. Furthermore accomBOdations weare always worked out to 

allow reasoneUsle access while shielding truly personal information 

from disclosure. 

UC now takes the position that it is entitled to examine all 

personnel files no matter how sensitive or personal the contents 

might be, and regardless of privacy claims or contractual rights 

of the a^loyees. That is essentially the position that LSC has 

asserted in pending litigation with NOLSW/OAN in Federal District 

Court in Portland, Or. (Civil No. 89-484-PA). This is an example 

of needless litigation brought about by LSC's arrogance and 

Inexplicable change in policy with respect to personnel files. 

-10- 
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Mr. Chalznan, nOLSV/XM^ strongly orgaa this cooalttaa to adopt 

laglslativ* language recognising that personnel files of local 

program eaployees are private and protected froa disclosure to 

parties outside the local progran. 

Thank you for your consideration of our views. 

-11- 
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APFBIDIZ 

rr 1990 BDOGBT MARK RBCOniKKDAnOa 

FT 1989 
Appropriation 

FT 1990 

DELIVBRT OF LBGAL ASSISTANCE 

A.  Field Progran* 

1. Basic Fiald 
. 2. Native Amarican 

3. Migrant 

264,349,000 
7,022,000 
9,698,000 

Supplemental Service Provision 

1. Supplemental Field       1,000,000 
2. Law School Clinics        1,100,000 
3. R.H. Smith Fellowships 0 

358,806,290 
10,764,189* 
14,352,252' 

1,045,000° 
0 

7,176,126* 

II.  SUPPORT FOR DBLIVERT OF UGAL SERVICES 

A.   Regional Training Centers      624,000 

B.   Other Support 

1. National Support 
2. State Support 
3. Clearinghouse 
4. CALR Grants 
5. Client Support 

7,228,000 
7,843,000 
865,000 
510,000 

0 

652,080' 

10,764,189* 
14,352,252* 

903,925° 
532,950° 
526,959 

III. CORPORATION MANAGEMENT t GRANT ADMINISTRATION 

A. Management t  Administration  8,316,000     8,690,220° 

B. Program Developnent & 0     1,533,568* 
Technical Assistance 

TOTAL 308,555,000   430,100,000 

* Represents 3% of Basic Field funding level. 
* Represents 4% of Basic Field funding level. 
° FT 1989 funding level with 4.5% cost of living increase. 
' Represents 2% of Basic Field funding level. 
* Represents 15% of Corporation Management k  Grant Admin. 
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Mr. FRANK. Mr. Powers. 

STATEMENT OF LONNIE A. POWERS, EXECUTIVE DIRECTOR, 
MASSACHUSETTS LEGAL ASSISTANCE CORPORATION 

Mr. POWERS. Thank you, Mr. Chairman. I want to speak to you 
for a few minutes about an issue which, I think, is central to the 
discussion today and to talk about that issue from the standpoint of 
my 6 years of experience running the Massachusetts Legal Assist- 
ance Corporation, which is in many ways a State level analogue to 
the national Legal Services Corporation. 

The central issue is, I think, the responsiveness and the responsi- 
bility of local legal services programs to the Legal Services Corpo- 
ration, the responsiveness of the Legal Services Corporation to the 
Congress and the responsibility of those local programs in making 
decisions. 

The context of my remarks starts with the legal needs study 
which we did in Massachusetts and published in 1987. It was the 
first, as far as I know, comprehensive Statewide legal need study. 
There certainly are others. Certainly the effort Congressman 
Cardin headed up in Maryland was another excellent legal needs 
study. 

What the Massachusetts study showed was that only 15 percent 
of the civil legal needs of the poor people in Massachusetts were 
then being met. It also showed the specific legal needs and the gaps 
in legal services that existed. Now, we did that study in conjunc- 
tion with the State and local bar associations and did it mostly 
with funds from private foundations which contributed to it. 

We did it because we wanted to know better how to distribute 
the funds from Massachusetts which we had available. Also we 
knew that if the study showed we were not meeting the legal needs 
of the poor, we had to raise more funds and that the study would 
give us the foundation for doing so. 

We undertook this study—and I discuss the methodology in my 
written testimony—we undertook the study for the purposes I de- 
scribed. We found that only 15 percent of the civil legal needs of 
the poor were being met and that only 35 percent of the people 
that we surveyed through a random sample telephone survey even 
knew how to find free legal services. 

These were people who were eligible for services. We found that 
those people that we talked to needed more representation in hous- 
ing cases, even though Legal Services programs were already doing 
31 percent of their work on housing cases, but the housing crisis in 
Massachusetts is such that we needed even more work. 

We found more needed to be done in terms of representation in 
public benefits cases. Much more needed to be done for family law 
matters, battered spouses, battered children, and that there were 
specific populations throughout the State, populations of poor 
people who had special legal problems that were not being ade- 
quately addressed. 

Such groups as handicapped people, children, recent immigrants 
to this country, the elderly and certain minority groups had special 
legal problems that needed assistance. But we didn't just point out 
the problems that existed. 
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We went further to suggest specific responses that should occur 
both from the State and from the local programs. And we have 
been able in Massachusetts as a result of the study to see the filing 
fee surcharge, which is our mtgor source of funding, doubled by the 
legislature  

Mr. FRANK. Please let's talk about national legal services. 
Mr. POWERS. All right. The point, Mr. Chairman, is that Massa- 

chusetts is now doing more per capita to provide State funding for 
programs  

Mr. FRANK. That is not the point. I don't want to know what 
Massachusetts is doing. I want to know what the Federal Govern- 
ment is doing, shouldn't be doing and how we should do it. 

Mr. POWERS. We are in partnership with the Federal Govern- 
ment. Therefore, the work that we do brin^ us into daily contact 
with the results of the funding policies of the Congress and the 
operational policies of the Legal Services Corporation Board and 
staff. 

We understand the results of those funding and operationtd poli- 
cies because we monitor all the programs that we give money to on 
a biannual basis, at least every 24 months. That means that I and 
the other members of the staff and occasionally, as we need it, 
other experienced legal service directors from outside the State of 
Massachusetts go on site, interview people at the programs and de- 
termine the quality and quantity of work which they are doing. 

Because we approach that monitoring task from the stemdpoint 
of cooperation with the programs, we have been able not only to 
determine the kind of work that has been done, but also to suggest 
needed changes and to see those changes put into effect. 

Part of those changes have been that local progreims have re- 
sponded positively to the findings of the legal needs study, the local 
staff and the board have incorporated those findings into the prior- 
ity setting process and have shifted the focus of the work that they 
do. 

The point of that for this committee and for the reauthorization 
bill, I think, Mr. Chairman, is that local programs are independent 
nonprofit corporations nm by boards which are composed of a ma- 
jority of attorneys appointed by State and local bar associations. 

Our experience has been that the staffs of those programs have 
been responsive to positive suggestions for changes for the better 
needed in their operation. They have not always liked the sugges- 
tions we have made, but they listened to them, they responded to 
them. 

As a consequence, poor people in Massachtisetts are getting not 
only more service, but better service than they would had our sug- 
gestions had not been put forward and had the programs not made 
those changes. 

What that proves, what it demonstrates is that there is another 
way to do monitoring than that currently practiced by LSC, there 
is a better way to do it, and that competition, especially without 
standards, is not the only way, and I would submit probably not 
the best way to ensure the responsiveness of local legal services 
programs. 'That is a major finding, I believe, and a major connec- 
tion with the work of this committee. 
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In closing, I would like to make two points. One is probably self- 
evident. That is that if there is going to be a partnership between 
State and local funding, the voluntary efforts of private attorneys 
and the Federal Government, the Federal Grovernment must, to the 
extent that it can, pull its weight on the funding side. I urge you in 
the reauthorization bill to include authority to at least fund the 
Corporation at the 1981 level adjusted for inflation under current 
dollars. 

That I would think would be a minimum. 
The second point I would like to make in closing, is that the full 

range of representation, the same kind of representation that is 
provided by private attorneys to private clients, is no less than 
what poor people deserve if we believe in equ£d access to justice in 
this country. 

That seems to me to be the foundation of the Legal Services Cor- 
poration Act. It is certainly the foundation of the act that created 
the organization I work for: That we have to provide the same kind 
of representation to poor people that is provided to people who are 
not poor. 

With that, Mr. Chairman, I will close. 
Mr. FRANK. Thank you. 
[The prepared statement of Mr. Powers follows:] 
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TESTIMONY OF 
LONNIE A. POWERS, EXECUTIVE DIRECTOR. 

MASSACHUSETTS LEGAL ASSISTANCE CORPORATION. 
BEFORE THE HOUSE SUB-COMMITTEE ON 

ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS. 
COMMITTEE ON THE JUDICIARY. 

UNITED STATES HOUSE OF REPRESENTATIVES 
19 JULY 1989 

Chairman Frank, and members of the Committee. I appreciate this opportunity to 
appear before you to testify regarding the Legal Services Corporation reauthorization 
bill.  My testimony will cover the legal needs of the poor as shown in Massachusetts 
Legal Services:  Plan for Action, the first comprehensive statewide study of the legal 
needs of ttie poor, published in Noveniber 1987.  I will also discuss the experience 
of the Massachusetts Legal Assistance Corporation, a state level analog to the Legal 
Services Corporation, in funding, monitoring and supporting legal services programs. 

The Massachusetts Legal Assistance Corp)oration (MLAC) was established by a state 
statute effective in March 1983.  MLAC was authorized and directed to provide 
funding for civil legal services programs throughout the state and was modeled after 
the Legal Services Corporation.  Initially a surcharge on civil case filing fees was 
MLAC's sole source of support.  Now MLAC receives additional funds from a 
voluntary Interest on Lawyers Trust Accounts (lOLTA) program, a direct state 
appropriation and through a contract between MLAC and the Massachusetts 
Department of Public Welfare. 

From the tjeginning, we have regarded our efforts as complementary to those of the 
federal government through the Legal Services Corporation.  The LSC-funded 
programs seeking to meet the broad range of the legal needs of the poor are the 
foundation of our efforts to increase legal assistance to the poor through funding 
provided by tfie state. We also fund non-LSC programs focused on meeting specific 
legal needs of the poor.  Even with this additional funding the great majority of the 
legal needs of the poor are not twing met 

1.       LEGAL NEEDS OF THE POOR 

In early 1986 MLAC had existed for 3 years and the amount it distributed for civil 
legal services to the poor had increased from $125,000 in 1983 to $2,051,970 for 
1986. While it seemed dear to us at MLAC and to the programs that poor people 
suffered from overwtielming legal problems, no statewide attempt had t^een made to 
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determine the legal needs of the poor. The dearth of accurate Information on legal 
needs hampered the MLAC Board's ability to ensure that their limited resources were 
properly directed and the atjility to generate additional support.  Through the joint 
sponsorship of MLAC and the Massachusetts and Boston Bar Associations, with 
major funding from (irivate foundations, a comprehensive statewide legal needs study 
was conducted over 18 months. 

The three principal goals of the study were: 

* To quantify the legal needs of tfie poor throughout Massachusetts. 
* To inventory civil legal assistance resources available in tfie 

Commonwealth and to identify any gaps in services. 
* To develop a plan for action to address the identified unmet legal 

needs of the poor and any defidendes in existing services. 

Achieving tfiese goals through the Plan for Action has resulted in more effective and 
efficient legal services to the poor in Massachusetts directed at the most critical 
areas, a stronger partnership between the private bar and legal assistance programs 
and greatly increseed resources to support civil legal services to the poor. 

The legal needs of the poor people in this country (those whose incomes are equal 
to or t3elow 125% of the federal poverty leveQ are not now being met in any 
meaningful way.  We found In Massachusetts that only approximately 15% of the civil 
legal needs of the poor were being met.  In 1986 approximately 50,000 poor people 
were represented t)y eill tfie legal assistance programs in Massachusetts.  Some 
unknown numlser of others received QTO txxio assistance by lawyers not associated 
with any organized programs.  We found that no representation or assistance was 
available for tfie other 320,000 legal problems faced tjy the poor in Massachusetts. 

Our conclusions were t>ased on three sources of information.  The first, and most 
important, was a telephone survey of a random sample of 1,082 low income 
households in Massachusetts.  The second component was site visits to all 14 
counties including 350 face-to-face interviews with persons knowledgeable atx)ut the 
legal needs of tfie poor, the Massachusetts court system, social services programs 
availat}le to the poor and funding for legal and social services programs.  Those 
interviewed Included lawyers, bar officials, directors of United Ways and other 
funding agencies, social services providers, judges, court clerks and legal services 
providers.  The third elemerrt of our study was an extensive written questionnaire 
sent to 50 legal services and pro bono programs throughout the state.  We received 
sut}stantially complete information from 25 of those programs including all of the 
programs receiving funding either from LSC or MLAC.  The responding programs 
represented aJI tfie major legal assistance providers in tfie State.  A further 
description of tfie study's methodology is included in tfie Appendix. 
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Given the small percentage of legal problems of the poor that are addressed It Is 
even more chilling to realize that only 35% of the people surveyed were aware that 
free legal assistance existed.  These statistics can tell only part of the story.  They do 
not describe the plight of a 50 year old man in Springfield, Massachusetts, who 
responded to the telephone survey.  He had worked all of his life until he was injured 
on the job.  He and his wife lived on food stamps, general relief and Medicaid.  They 
paid, in 1987, $315 a month for an apartment where the stove hardly worked, the 
roof leaked, the sink and toilet backed up and the heater was so ineffective that the 
windows had tee on the inside in the winter.  But it used to be worse, the husband 
stated, "I was homeless for a while, me and my wife lived in the street and then in 
the woods until we found a place." That couple and hundreds of thousands of other 
citizens of Massachusetts and millions of citizens of this country desperately need 
legal assistance in civil cases. 

Not only did the Plan for Action find that we were serving only about one-sixth of the 
legal needs of the poor, it also identified significant gaps in the types of services 
provided.  The most critical was the need to provide even more assistance in 
housing cases, even though 31% of all legal assistance cases involved housing. 
Low income people in Massachusetts face an acute housing crisis caused by a lack 
of public and private housing at affordable prices. 

The recent txxyn in real estate prices, the conversion of substantial amounts of 
existing rental stock to condominiums and the rise in the price of existing rental units 
has created a drastic increase in the demand for legal assistance in housing-related 
matters.   Discrimination against low-income people, single parents and their children, 
racial minorities and the disat^led increases the difficulty these people have in finding 
and maintaining affordable housing.  This housing crisis exists in all regions of the 
state whether urban, suburt>an or rural.  The consequences of the lack of decent 
affordable housing are particularly devastating for single parents, especially female 
single parents. 

A twenty-seven year old single mother lives with her three young children in 
Bristol County.  They are on AFDC, Food Stamps, and Medicaid.  She 
brought her husband, from who she is separated, to family court.  "He 
threatened to abuse my daughter, and to hurt me." She was granted a 
restraining order. She did not have the assistance of a lawyer in this case, 
because she thought it woukl be too expensive.  She has been threatened 
with evtetion by her lar>dlord for non-payment of rent.  The landlord has also 
rsfused to repair arxj exterminate the building.  "1 had to call the Department 
of Health to get him to do tiie repairs. They still aren't fixed." The 
neighborhood is noisy and dangerous.  There are junkies outside all night 
k>ng, and they wake up my five month okl son." The police are ineffective in 
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keeping the junkies out of ttie neighborhood. When her husband moved out 
he left a large debt to the landbrd, which Is why she has been threatened 
with evtetkxi. She reports difficulty in finding new housing.  "They tell me that 
until I pay, I cant get public housing, but if I do pay, they cant guarantee me 
housing.  It's bad for my son to live here."  She does not know of any free 
legal services in her own area 

Poor people are unable to obtain adequate legal services to assist them in receiving 
public tjenefits for which they are legally eligible.   Despite the low unemployment rate 
in Massachusetts, individuals and families are falling below the poverty line in 
increasing numtjers.  tvk>t enough entry level jobs are available, and those that are 
available often do not pay enough to raise the worker above the poverty line. 
l-lousing conditions have deteriorated while rents have increased.  The number of 
single parent households has increased, and many of our citizens are disabled. All of 
these factors contribute to the need to ensure that low-income individuals have 
access to federal and state t>enefits for which they qualify. 

The suffering caused t}y problems in obtaining benefits is alrr>ost untMlievable. 

A forty-one year okl woman lives in Essex County.  She descrities herself as a 
recovering alcoholic with perception, motor, and memory problems.  She Is on 
Food Stamps, General Relief, and Medicaid.  She has had several problems 
obtaining government benefits.  "I have t)een denied SSI twice because they 
say I am not seriously handicapped enough." She has also had several 
problems with the limitations of her Medicaid coverage.  "Medicaid said they 
would pay for upper and lower dentures and I had all my teeth extracted. 
Then they only paid for the uppers.  I cant afford the bottom dentures." 
Another time Medicaid would not pay for transportation to the hospital, only 
for treatment upon arrival.  "I had to walk to the emergency room." 
Additionally she lacks transportation to get to public servtees, including the 
welfare office.  "There is no bus or taxi in this town, so I have to rely on 
friends.  They are never reimbursed for their mileage, even though I submit it." 
She says she does not know of any free legal services in her area. 

Another critk:al gap in legal services in 1986 was in domestic relatiorrs and family 
law.  The need for increased legal assistance for low-income clients with domestic 
relatK)ns and family law problems was second only to tfie need for assistance In 
housing matters. Although Greater Boston Legal Services (wfrase service area 
includes 30.5% of tfie poor in Massachusetts) made family law a priority and other 
programs had recently increased their capacity to handle family law cases, domestic 
relations problems represented one of tfie principal areas of unmet legal needs for 
low-income people in the Commonwealth.  Legal sendees programs reported that 
they lacked adequate resources to keep pace with the current demand for 
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represeotation in tamRy law cases. 

Family law issues compound the already desperate lives of many clients. 

A twenty-seven year old t>attered woman lives in Western Massachusetts with 
her three year old daugliter. She lias part time custody of her five year old 
son.  Her husband, from wtx)m she is separated, t>eat me up, and he may 
have sexually atxised my daughter." She has brought two cases against him 
in court, one for assault and battery and the other for threatening phone calls. 
Restraining orders were granted in both cases and her husband is currently 
serving one year's prot>ation.  She wants a divorce, full custody of her son, 
and child support from her husband once ttiey are divorced.  However, she 
cannot afford legal assistance.  Sfie l<nows of legal services, but has been 
told that they no longer handle family matters. 

We also found that several identifiable groups of clients had special legal problems. 
These included the disabled, the mentally ill, immigrants, tfie elderly, children, 
minorities and incarcerated persons. 

Two examples illustrate some of these special problems: 

A twenty-eight year old mother lives in Suffolk County with her husband and 
three children. One of her children is in need of special education. "My son is 
eight years old and he still can't read.  I don't even l<now what l<ind of 
learning disatxlity he has." Her application for food stamps was rejected last 
year.  'We were told tfiat we were over income.  My husband makes five 
dollars an hour." She knows of no free legal services in her area. 

*************** 

A sixty-four year old woman lives in Worcester County.  She is widowed.  She 
is on the Low-income Energy Assistance Program (LEAP), Social Security, arKJ 
receives a retirement pension.  She faced age discrimination at her job.  "I had 
worked my way up to a good amount of money.  When I was one month 
away from twenty years, tfiey offered me a choice, a lower grade job, or a 
layoff.  I was forced out.  They gave my job, with a five dollar a week raise, to 
a young girl, and tfray dkjnt give me my twenty year pension.  They also laid 
off four otf)er people my age.  The heating does not work in her apartment, 
tfie rent has been raised, and tfie absentee landlord does not make repairs. 
She knows of no free legal services in her area. 

Massachusetts provkJes more funding per capita than prot>ably any other state for 
legal servKes to tfie poor.  In the twelve months beglnnirig with July, 1989 the state 
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wiB provide, through MLAC, ovwr $7 milBon in state and lOLTA funding for civil legal 
services.  But this still will not meet the needs identified by the Plan for Action. 

Some other states are also responding to this challenge and also are conducting or 
have conducted legal needs studies similar to Vne Massachusetts study with similar 
results.  The Maryland Legal Needs Study, although not identical to Massachusetts, 
concluded that only approximately 20% of the civil legal needs in that state were 
being met.  Congressman Cardin, a member of this sub-committee, chaired the 
Advisory Committee for the Maryland Legal Needs Study.  Studies quite similar to 
the Massachusetts study are now underway in New York and Illinois.  Preliminary 
results from tx>th of tfiose surveys indicate tfiat only approximately 15-20% of the 
civil legal needs of the poor are being met tfiere. 

2.        RESULTS OF THE LEGAL NEEDS ST\JDY 

Massachusetts did not stop with merely documenting the legal needs of the poor. 
We proposed 21 specific recommend^ons for addressing the problems revealed by 
the study.  Several of these involved additional funding and support for civil legal 
assistance, others called for Increasing the salaries of legal services workers which 
were not only far below salaries paid in the pwlvate sector but also significantly below 
those paid to other persons in public employment.  We recommended better 
coordination In the delivery of existing legal services, changes in the court system to 
make it more accessible to low income people, and more effort to such areas as 
family law, housing and homelessness, the unmet legal needs of children, the needs 
of minorities, older people, those with physical and mental handicaps and recent 
Immigrants, among others.  Much progress has t>een made In carrying out these 
recommendations but much more remains to be done. 

One of ttie essential sources of Increased funding and support for civil legal 
assistarx^ is the federal government. As this sub-committee is well aware, federal 
funding for dvll legal services was cut by 25% in fiscal year 1982 and, despite some 
modest increases, today remains at $308.5 million, $13 million below the 1981 
furtdlng level.  When adjusted for inflation, cun-ent funding is approximately 40% 
tselow the 1981 level.  I urge this sutKxsmmittee In drafting the reauthorization bill to 
include authority to at least restore the Legal Sen/tees Corporation to the 1981 
funding level adjusted for inflation. 

Massachusetts has responded to ttw findings of the legal needs study by doubling 
the surcharge on civil case filing fees from $5 to $10 and by a decision of the 
Massachusetts Supreme Judicial Court to convert, in the near future, our voluntary 
lOLTA program to a comprehensive lOLTA program.  Also the legislature has 
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continued to provide appropriations for legal representation in social security 
disability and supplemental security income and medicare cases and for persons 
seeking political asylum and refugee status in Massachusetts.  Additionally, ttie 
organized bar has increased its efforts to provide ero bono representation. 

Legal services providers in Massacfiusetts have responded to the findings of the 
Plan for Action.  They have re-examined and modified their priorities in light of the 
report.  No program has or should adopt the findings wholesale but they have 
incorporated them Into their own pnority setting and planning p>rocesses.  Significant 
changes in the work done by programs have resulted. 

The following examples illustrate the responses of programs to the results of the Plan 
for Action. 

Greater Boston Legal Services determined as part of its 1989 priority setting to 
establish a unit to expand services to homeless clients.  The homelessness 
unit will develop strategies to address the multi-faceted natijre of 
homelessrtess and will aggressively advocate on behalf of clients on the local, 
state and national levels to affect the recurring prot>lems causing 
homelessness.  GBLS established its homeless unit using a part of the filing 
fee surcharge increase. 

Legal Services for Cape Cod and Islands concluded its priority setting process 
in December, 1988, with a decision t}y its Board of Directors to open a 
permanent office in Plymouth County, and add one and one-hatf attorneys to 
its staff.  The half-time temporary attixney will be used to help reduce the 
current client waiting list for family law representation and to allow the full-time 
family law attorney to explore fiandling Dep>artment of Social Services cases. 
Although the Board delayed its decision on ti^e specialty area of the 
permanent full-time attorney, the program expects this person will work on 
special education and mental heaHh cases. 

Westem Massachusetts Legal Services completed its priority setting process 
with a decision to add two new full-time attorney positions to its staff.  The first 
attorney will be assigned to the program's family law unit and will work dosely 
with the WMLS Qfs. bono unit to develop QTO se dinics, monitor and advocate 
aa necessary regarding the activities of the Child Support Enforcement Unit of 
the Deparbnent of Revenue and pursue appwals of cases that were initially 
fiandled QTQ bono or QTS sg wtiere decisions were egregious or apparentiy 
discriminatory due to the litigants' race or economic status.  The second full- 
time attorney will focus on a wide range of educational matters, an area of law 
where WMLS has been relatively inactive. 
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Cambridge and Somerville Legal Services will supplement the compensation 
paid to a senior aide worl<ing as a paralegal in the program's housing unit 
and will convert the current consultant to a half-time family law attorney to 
better address an increasing demand for family law representation. 

These examples aiso clearly demonstrate the strength of local priority setting and the 
terribly difficult choices faced by local tx>ards of directors. 

&        THE ESSENTIAL PAmNERSHIP 

An essential component of legal services to the poor is the partnership that is 
formed between the programs funded by govemment and private sources and the 
voluntary involvement by the private t}ar.  MLAC's funding decisions have sought, in 
large measure, to supplement the funding provided by LSC.  One important 
motivation behind the creation of MLAC was to make up for cuts in LSC funding 
which reduced support to local programs by 25% or more. We have made some 
progress toward that goal. 

Exacert>ating the problems caused by the decrease in federal funding have t>een the 
policies and attitudes of the majority of the Board of the Ljegal Services Corporation 
and its various staff memtsers over the last several years.  These have diminished the 
ability of legal services programs to provide a full range of legal services to the poor 
and have required programs to waste a significant amount of their already 
inadequate resources responding to unnecessary administrative demands.  This 
Committee has heard many times of the witch hunts conducted by the Legal 
Services Corporation in the name of nranitoring and has witnessed this year the 
refusal of the staff of the Legal Services Corporation to Issue annualized grants as 
has been done historically.  Short-term funding has caused unnecessary cash flow 
problems for many programs.  The excessive length of the current grant applications 
and the requirements of two recorded role call votes of each program's board of 
directors are also disruptive.  The prohibition against local program staff serving on 
the tioards of national and state support programs is petty, completely unjustified 
and deprives the support centers of needed information and insights. 

MLAC conducts onsite monitoring visits to each program we fund at least every 24 
months.  These visits, which last from one day to three or four days depending on 
the size and complexity of the program, involve our staff eind, where appropriate, 
experienced legal services worl<ers from other states.  During the six years of our 
existence we have not found any evidence of fineinclal wrongdoing or deliberate 
violations of the law.  We have, where justified, recommended that programs improve 
their administrative and service delivery practices. Almost without exception, the 
programs have welcomed our visits and our advice.  Our monitoring reports and 
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recommendations have resulted in significant systemic changes in programs 
throughout ttie state and in an increase in the quality and quantity of legal services 
available to the poor.  Our monitoring format is tMtsed upon, and our experiences 
are similar to, the monitoring done tjy the Legal Services Corporation prior to 1981. 
We have demonstrated that monitoring can be thorough, vigorous and critical while 
at the same time beneficial, helpful and appreciated if conducted In a cooperative 
manner with tfie goal of improving not destroying programs. 

MLAC maintains a cooperative relationship with all programs vra fund, LSC-funded 
and otherwise, allowing for a free exchange of information which results in more 
effective and efficient assessments of program performance.  Programs annually 
submit a written application for funds.  We also receive copies of the LSC-funded 
programs Case Service Reports, annual audits, copies of the minutes of the 
meetings of each program's board of directors and specific reports on activities 
funded by state appropriations.  Regular contacts with program directors, fiscal 
officers and other staff and attendance at annual meetings and other special events 
supplement and help provide a proper context for Interpreting the other Information 
we obtain.  The cooperation Mt^C receives enables us to evaluate programs withcut 
resort to the Intrusive, adversarial methods employed over the last few years by LSC- 
methods which have generated much heat about tiands in the coo)<ie jar* but little 
ligtrt and few examples of wrongdoings. 

Our monitoring process, lil<e the MLAC Board's funding decisions, recognizes that 
each local legal services program is an Independent non-profit corporation governed 
by its own board of directors, composed of at least 51% attorneys and a significant 
percentage (25% under MLAC regulations) of persons eligible to receive legal 
services from the program. We, as does the Legal Services Corporation Act, require 
that each recipient program engage In a priority setting process and that the service 
delivery plan and otfier activities of the program reflect those priorities and be 
directed at meeting the most criticetl legal needs of the poor.  Unlil<e LSC we believe 
it tx>th illegal and illegitimate to attempt to substitute our judgement for that of the 
boards of tfie local programs as LSC has done with, for example, Part 1632 of the 
Regulations on redistricting. 

Those local boards have consistently recognized tfiat low income persons, no less 
tfian ttiose with more adequate incomes, deserve the full range of representation. 
Therefore, tfiey have requested and MLAC has provided funding to support 
legislative and administrative representation-activities which are prohibited or 
severely restricted t>y the Legal Services Corporation.  The MLAC statute reflects the 
determination of the legislature, which the MLAC Board has carried out, that equal 
justice under law for the poor requires tfiat they receive the full range of legal 
representation and advocacy available to any other citizen.  Anything less is t>y 
definition second dass justice. 
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4.       OTHER FUNDING 

In addition to tfra funding provided by federal and state sources and the efforts of 
the private bar, private funding in Massachusetts is an essential component of the 
partnership supporting legal services to the poor.   Private funds amounted to 
approximately 12 1/2% of all legal services funding in Massachusetts in 1986.   Much 
of the private funding In our state comes from United Ways and private foundations. 
These private funds most often support general legal services to the poor.  However, 
much funding is also restricted to specific kinds of representation and may be 
directed at persons wtio, while having similar legal problems to eligible clients, may 
not themselves be financially eligible under LSC guidelines.  Several Massachusetts 
programs provide assistance to the elderly with funds provided under Title III of the 
Older Americans Act.  No means test may t>e applied to clients receiving such 
services and matching funds are required.  Prohit>iting the use of private funds to 
match Title III funds seems particularly unnecessary and unwise.  Such funding 
allows local programs to expand their services and does not detract from 
representation provided to eligible clients. 

In addition to the dollars received, the personal and professional support provided 
t>y local private funding sources is essential in forging strong (jartnerships tsetween 
legal services programs and their local communities.  The LSC requirement for 
private attorney involvement reintroduced the organized t>ar and private lawyers to 
the unmet legal needs of the poor.  Support tsy the United Way or a private 
foundation to a local legal services program operates in much the same way to 
introduce tfie staff and the members of the tx^ards of those organizations to the 
legal protjiems of the poor and the efforts of the legal services programs and the 
bar to meet those needs. 

The recent actions of the Legal Services Corporation Board in restricting access to 
private funds by LSC programs is not only punitive but also counter productive. 
LSC should encourage local programs to use every legitimate means to seek out 
funding from both private and public sources.  In this way local programs can help 
insure that local community leaders, who are often those most concerned aixnA the 
overall health of their states and their communities, are aware of and respond to the 
eriormous needs of the poor for civil legal assistance.  Rather than concentrating the 
efforts of legal servk»s programs on eligible clients, the policy of the Legal Services 
CorporatkMi Board will have the effect of isolating those clients further from local 
sources of support and could have (and possibly is intended to have) ttie effect of 
fragmerrting if rK>t balkanlzing service delivery to the poor at the local level. 

LSC has also recently intimated that it may try to classify lOLTA funds as "private* 
rather than "public under 1010(c) of the LSC Act  All lOLTA programs are 
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established either by authority of the court of highest jurisdiction or the legislature of 
the state (and the District of Columt)ia) where they are located.  lOLTA funds, 
therefore, are created by public authority and are prop>erty "public funds" unoer the 
LSC Act.  ITie appropriate uses of the public funds derived from lOLTA are prop>erly 
defined by the court or legislature aeating tfie program and implemented tjy those 
charged with administering the lOLTA funds. 

&       CONCLUSK)N 

The legal needs study conducted In Massachusetts, and similar legal needs studies 
in other states, have demonstrated that only 15-20% of the civil legal needs of the 
poor are now twing met.  Several steps are essential to moving towards meeting 
more of the critical legal needs of the poor.  These include the reauthorization of the 
Legal Services Corporation at an adequate funding level, appropriation of funds to 
match that reauthorization and a change in the leadership of the Legal Services 
Corporation resulting in the adoption of policies which will be beneficial and not 
detrimental to the adequate provision of legal services to the poor.  We also must 
have the strongest possible state and local support for civil legal services including a 
continuation of the strong partnership between legal services programs and the 
private bar. 

A free nation can only survive if its citizens are guaranteed equal justice under law. 
Only then will the individual citizen understand that he or she has made an adequate 
bargain in giving up the right to use unimpeded self-help in redressing his or her 
own grievances.  Only when the weakest eimong us, the most despised of our 
citizens, receive the same treatment before the law as does the most honored and 
the most wealthy can we say that we have redeemed the promises made in the 
Constitutions of the United States and of Massachusetts that all citizens are equal 
tiefore the law. 

Thank you again for the opportunity to appear before you.  I would be glad to 
answer any questions that you miglit have or to later provide further information. 

It 
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APPEHDIX 

One of the rcMraah melhud!> employcO in the t-unmi study of the 
civil krgul nced» of the pour in Mu?i.sjchuse((.s WJ.H a tekrphonc 
survey of a jampk' of low-incomc a-sidcnts of the 
Commonwealth. This survey was undertaken as the prinury 
[nc3n> of quantifying these needs with infomutiun collceted 
dircclly from potential Llicnt> The survey- provided the tntital 
(^portunity to learn ftrsthand from the client tommunir>' what 
pfoWems ihcy have crKininieri-d and what kind of cxpetierwres 
ihey have had with lawyers and the courts in the last five years 

The j{**il of this survey was to assess l>oih the number and type 
of civil legal problems for whtih k)W-intome residents of 
Ma.<»3chuM.*tts have M)ugh( assistance and the numlx-r and type of 
problem.^ which they either did not recognize as legal or did not, 
for some other reason, seek legal assistance m solving. 

There are three basic survey methods available: 

• Mail survey 

• In-person'interview 

• Telephone survey 

The mail Mirvey is the easiest tu administer and probably the least 
coNily. However, experience has shown that there an: a numbcT 
of .serious problems a^sixiated with a mail survey, such xs the 
difltculty of obtaining an appropriate mailing list and the geneniUy 
kjw return rate Given a low response rate, it is not possible to 
gencrali/e tu a larger population and those irxJividuals who do 
respond may be una-pa-semaiive of tlx- irnlividuals arul families 
for which information is sinight 

The in-person interview, while perhaps the most reliable, is 
clearly the most costly In the context of this study, which 
required that information be t)btained fn>ni low-income residents 
throughout the state, the expense of this method would have 
been prohibitive and well beyond the resources availabte. 

For all of these reasons, the telephone sur\ey method was cho^rn 
as the best altemaiiw There are >evenjl limitations to this 
method, however. These include: 

• Non-tek'phorM: hnaseholds ar^* elimiruied fnrni the samplmg 
frame Indtvidualx thus excluded may irwiude the homeless, 
dLsabled. arKJ iastiiuiKHuli/ed populaiioas m the stale 

• Telephorw interviews eannot exceed appn>ximately twenty 
minutes in length 

• TelephorK- interviews eliminate inter\iewer observation as a 
methixl of dau coUeilion 

There are a number of advantage:) to a telephone survey, 
including 

• Telephone surveys provide greater acccs.s to younger, more 
mobile populatioas who are less frequently at home 

• Telef^x>rw .surveys may provide less biased sampling of inner 
city reitidents. such as the poor, mirwrities. and the elderly. wrKe 
the difficulties uf securing physical access tu their homes are 
eliminated. 
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• Tclcphofic interviewing provides the capability to shift to 
mukilingual interviewen if the respondent is more comforuble in 
a language other than English. 

• The telephone provides ar>onyniity heiwccn inierviewcr and 
respondent f>cce.«3ry for surveys that may invohfc sensitive, 
personal issues. 

• Telephone surveys allow for uncluslcicd interviewing in a 
rapid arnl economical manner 

• Telephone interviewing makes possible follow-up much less 
time-consuming and much more cost cfTeciivc. 

• Telephone surveys afTord the opportunity to achieve a larger 
sample si2C at a lower cost than the aliemalivcs. 

It was the decision of the study's directors that the ber»efiis of a 
ielef^K>ne survey far outweighed its limiuiions However, special 
Mention was paid to addressing ihc drawbacks of the phone 
survey in designing the overall research plan 

Some individuals and families within our sample population do 
not have phones and are thus excluded from the sample. An 
initial a.ssumptinn of our survey was that low-income rcrsidcnLs 
without photK-s would be likely to have no fewer, and possibly 
more, unmet legal needs than similar residents with phones 
This assumption was validated by legal servKe providers who 
werr interviewed during the course of our site work. 

We also coasidered the necessity of assessing the rweds of 
special population groups unlikely to be well repa-sented in our 
telephone sample, such as the homeless, the disabled, and the 
instituiiorulized. This was accomplished primarily thrtxigh data 
obtained from programs serving these populatioas arnJ from our 
field visits. 

Telephone Survey     D«cloping the s«npfc ,,,... 
•^        The ifKiividual counties were the unit of arulysis for which the 

sample was drawn. This method provided a sample repreMrniative 
of the various demographic groups and reRion> an>und the stale. 
Further, the county le\'el was selected as the sample stratifKatton 
most likely to be meaningful ar>d useful to the bar asMKiahons. 
service providers, legislators and others intca*Med in the ix*sulw 

To provide a valid base of information from acToss the state, a 
target of at least 60 completed inter\'tews wxs estjhlt<thed for each 
county The target rates were increased pruponion.illy for those 
counties with a larger pcrcenugu of the state s poor IXikcs arxJ 
Naniuckei Counties were rxM irxrluded in the sur\'ey since initial 
cakubiions indicated that the number of possible respCMHicnts 
would rKM be large enough to be statistically signtftcant. 

TelephofH* lists were prt-pared by a pnvaie firm using a stratified 
systemalit sampling method. This firm has a database of over 74 
million names aiKl addresses, representing 86% of all US house- 
holds. Each record in the database carries a predicted irKome 
iicore derived from a sophisticated income predictor to enable the 
selection of samples that tai^et households within a specified 
income range. To seleo the low-irKome exchanges to he irtcludrd 
in this survey, the firm computed an average of the irKome 
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pmikior K.'om ai the houschokJ level fur each cuuntyS 
lelcphonc exchanges. A listing was then gencnied of all ihe 
lelej^Kinc cxchangcis in the 12 coumicx under <;iudy, along with 
an eritimatinn of ihc average income level of the households in 
each exchange Finally, the samf>le population was selected by 
generating a nndom li^t of phone numtxro in e;ich county for 
those exchangeN with predicted average incomes of 
approximately $25,000 or lew These low-income exchanges were 
chosen in order to increase the likelihood of reaching the target 
number of respondents with fewer calls 

The number of completed interviews. 1.082 households, is a 
sufTicienily Large sample upt^ which to base statewide 
projcctioas. 

Tclephoac Sorvry Design 
In designing the questionnaire for the telephone survey, we 
reviewed a number of (Xher survey irvarumcnts that had been 
used in similar studies in other pans of the country The ba.sic 
design of ih^ telephone questionnaire in the current study is 
similar to the one used in 1975 for the Gvil Legal Needs study in 
Boston li is divided into three sections: 

(1) Attome)/Court Inquiry Statement. 

(2) 4 Prvbiem IdenHjicatton Inquiry SkUtmrnt. 

(3) Housebold Demograpbics. 

Exiirme care v^'as exercised to UKiure that the questioru were 
written in such a way as to be understandable lo resporxJcntv 
Thus, the emphasis was on using common, everyday lerminolngy 
and not technical legal terms. Care was also uken to design a 
survey that would take no more than 20-30 minutes to complete 

Profe!»ionat interviewers conducted the survey over a three- 
month period Before proceeding with the interview, in each case, 
interviewers first savened the respondent household for finarKial 
eligibility Thu>. only households which qualify for civil legal 
servi(.-trs under federal Legal Services Corporation guidelirtes 
(125% of ihe poverty level income established by the United 
States OfTice of Management arul Budget) were JrKluded in the 
final Kurvey sample. 

The first section of the survey, Attortieyy^Court Inquiry Statement, 
anempied to collect information on the number erf occaskxu owr 
the PUSH five years that a hoaseht^d had contact with lawyers 
and/or the couns or had a problem that they thou^t needed a 
lawyer's help. Because this informatkin relates to perceived legal 
pn^lems and actual contact with the legal system, this section is 
referred to as the "recognized legal r«:eds' section of the survey. 
All of this information was obtairKxl by asking four questions: 
(1) Haw you oranyvrte in your boiisebold brought anyone to 
court in the last Syean. or since January 1962? 
(2) Has anyone bmugbt >ou or any member of your bousebotd to 
court in the last 5 yean, or since January 1982? 
(3) Have you or anyone in your bousebotd in the last 5 years 
f^ceiMd notice to go to court (Jbr anything other than a parkirtg 
violation), but decided not to go? 
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(4) In the tasi 5.vw»ra, or since January 1982. baiv)vu oranyofve 
in your household had any kind c^problem which you thougbt 
needed a tauyers help (e^n/rom Ibe information supplied in 
answer lo qt4estions t.2and^i)? 

If (he responck'nt answered yes lo any of ihe!>e questions. 
ackli(Kjrul infurmjtion was [hen gathered, for eumple, on the 
nature and type of problem, the outconw. and whether or not a 
public or private lawyer was involved. If there was rK) lawyer. 
respondents were asked why not and whether or rKJt they felt that 
rhcy would have been belter off with a lawyer. 

The second section of the questionnaire, the Problem 
Identification Inquiry Statement, consisted of a list of potential 
prubtem.H that a to«'-income family might have experienced that 
cx>uld possibly benefit from the advice erf a legally trained person 
This list was de\*eloped with the assistance of legal services 
lawyers in Massachu-setts and the prohlem.s included were those 
identified as tho'ie most commonly experienced by their cltenu*. 
Because this section addressed specific problems that rcsporxlents 
did not thenv^rlves identify as being legal in nature, it is referred 
to throughout ibis report -A^ the 'unrecognized legal rvreds' 
section erf" the survey. 

Section two was subdivided into eleven main categories of 
problems: consumer, utility, housing, employment, school, 
medical care, nursing home care, mental health care, government 
agencies and benefits, family problems and miscellaneous 
problems. Several specific questions, outlinrng variou.s fact 
situations, were contained within each category of problem. 
Follow-up questions were asked whenever a respondent reptjfted 
experiencing a problem. Natumlly. many of the problems that 
might be emtHiniered by the poor could not be irurluded. due to 
linw and other resource limitations. 

Qeariy. the quantification of legal needs Is tied closely to the 
manner in which the number aruJ type of problems are set out in 
the quest iunruire. Fewer questions and nam^wer definitions of 
legal problems yidd the nxisi coaservative estimates Likewise, 
responderus who are asked to recall problems experienced over a 
shorter period of time are more likely to report a higher 
inciderK'e. For example, a legal needs survey completed in New 
Jersey in Sepieirrfxrr 19H6 listed over 300 separate pn>blems, used 
a one-year time frame, and thus obtained an annual rate of 4.12 
household problems Similarly, in Colorado, a study conducted in 
19B5 asked respondents to indicate the total number of times each 
problem had oct^ned over the past year. The annual rate of 
household problems in Colorado was reported at 3 7 The 
relatively high rates of incidence in these two studies an* unusual. 
Most of the other legal needs studies conducted in the last 10 
years report an inciderKe per household of between one aruJ two 
problems per year. 
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The prinuiry concern in prrpsiring ihiii lelcphunc survey wa^ to 
(Jettrrmintr how nuny houitehokk tud encountered ^ipecific 
prt>hlcm types over a five-year period- Ropondencs were nm 
asked how many times such proWems had occurred during thai 
period. The anticipated result of these decisions in the survey 
design process was a more conservative overall annual rate of 
household problems in Massachusetts than thoe>e found in New 
Jersey and Colorado, 

The firul seaion of the questKxiruire, Housebotd Demcgrapbics, 
asked a series of queslions relating to the household, iruluding 
length of time at present residence; makeup of the household 
includtng age. sex and relatioaship of each member, sources of 
income for 1983 and 1986; race; mariul sutus; education, and a 
final set of questions regarding the respondent's knowledge of 
free legal services in their area and how they would firKl a lawyer 
if they needed orw 
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Demographic characleristkrs oi any sample popubtkxi are an 
tmpoctarH factor in understanding the dau. For example, other 
civil legal needs surveys have shown that the number of members 
of a sample household may have a dirrd effect on the total 
number of probUrms reported by that household Age, race, and 
sex of the individual respondent, or of the household head, may 
also have an effect. Thus, before proceeding to an analysis of the 
incidtrtKe t^ legal problems acconling lu a numlxrf of variables, 
this section outlines the general demogniphic chanicierutics of the 
sample households. 

The following table shows the number of houwhokl nunnben for 
those households in our total sample. 

Demographic 
Cbaracierisiics 

1 
2 
3 
4 
5 
S 
7 
H 

>9 

Noatmor Table 2-1 
rtfoMv Stte qf Sample HouaeboUt 

i72 34.4% 
2» Z7.ft)t 
164 lilH 
ISi i2.m 
66 6.1% 
» 2.79* 
12 11% 
2 0.2% 
} 03% 

TOTAL 1.0H2 100 0% 

An analysis of Table 2-1 disckMes that the median size of the 
households in our sample wa.> approximately two members and 
that only 10% of the sample households had five or n>ore mem- 
bers 

Table 2-2 shows the racial/ethnic mix of our sample population. 
The survey questions CMI race attempted lo collea demographic 
data for the ff^lowing categories White, Black, HLspanic. Native 
American. Asian and Other. 



154 

Mr. FRANK. Mr. Greco. 

STATEMENT OF MICHAEL S. GRECO, PRESIDENT OF NEW ENG- 
LAND BAR FOUNDATION, AND COFOUNDER, BAR LEADERS FOR 
PRESERVATION OF LEGAL SERVICES FOR THE POOR 
Mr. GRECO. Mr. Chairman, and members of the commitee, in my 

written remarks I address a number of issues, but I will limit 
myself to three issues in my oral remarks. Those three issues are 
the following: On behalf of the 140 bar associations and hundreds 
of bar leaders who I speak for today, we are of the view that the 
poor in our country are entitled to legal services comparable to 
those affordable by the rich. 

The second point I am going to address is that neither this com- 
mittee nor Congress should handcuff the legal services lawyer in 
the manner that is being suggested by others. 

My third point today will be that I hope that this committee will 
not permit the destruction of the current basic structure of the 
Federal Legal Services program as we know it. 

The first point. I was heartened to hear Mr. Wallace say this 
morning that he is past the point and we are past the point of 
trying to do away with the Legal Services program. 

My view is that that is what the Reagan administration was 
about for 8 years. So it seems that the debate now is not whether 
there should be a Legal Services program, but what kind of a Legal 
Services program. 

I think what I glean from everything I have heard from the ma- 
jority of the Legal Services Corporation members is that the type of 
lawyering, the quality of legal services given to poor people can 
somehow be of a lesser quality, of a second-rate nature. 

That is where I being my analysis right now. The poor in this 
country are entitled to legal services which adhere to the highest 
standards of competence, diligence and professionalism. It can't be 
any other way. 

We have in the Legal Services program, we all know it, a very 
controversial program. It has been controversial from day one. 
Why is it a controversial program? 

Because it works. It has been protecting the rights of poor people 
ever since the Corporation was started. In my written remarks on 
page 4, I indicate some of the reasons why this program is 
controversial. 

Others would call it an offensive program. Well, whenever a 
court blocks the eviction of a poor person after intervention of a 
legal services lawyer, that act by a judge is offensive to the land- 
lord. Whenever a judge responds to the arguments of a legal aid 
lawyer and orders an individual or a class of thousands of individ- 
uals back on the social security disability rolls, that is controversial 
and offensive to some. Whenever a court responds to the pleadings 
of a migrant legal aid specialist and orders a grower to provide 
basic sanitery housing and working conditions for a group of mi- 
grant farm workers, that is highly offensive, not only to the grower 
involved, but also to all the regional and national groups. 

When a low-income resident of a mobile home park is threatened 
with eviction and a judge prevents it, the judge, of course, is pre- 
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venting homelessness, but the fact is there will be very unhappy 
developers, townspeople and others. So the very nature of the Legal 
Services program is the very nature of litigation and lawyering. 

I have been a trial lawyer for 17 years with a law firm in Boston 
that charges prevailing rates for Boston and comparable cities. And 
I know that if we make this Legal Services program any less than 
what I as a private lawyer am permitted to do for those who can 
afford it, we will be rendering this program impotent. It will be a 
sham. 

We have to be guided by what the current authorization statute 
provides. Currently, the Legal Services Corporation Act mandates 
LSC, "To ensure that grants and contracts are made so as to pro- 
vide the most economical and effective delivery of legal assistance 
to persons in both urban and rural areas." 

It is a dual test, economical and effective, not cheapest, not the 
least quality that we can get away with, not the, as Mr. Wallace 
said this morning, not the greatest bang for the buck, because the 
greatest bang for the buck makes no provision for quality. 

My only experience, members of the committee, with a competi- 
tive bidding-type situation in my State, Massachusetts, happened in 
the late seventies when I was a member of the Board of Bar Over- 
seers appointed by the Supreme Court of Massachusetts. 

That is a body that governs attorney adherence to the canons of 
ethics. During my 3 years on that board, I saw one instance of 
what I am afraid might happen with competitive bidding. 

There was a very enterprising lawyer who started a series of 
clinics around the State. I will leave his name out of the record. He 
attracted thousands of people who wanted low-cost divorces. Within 
6 months he had taken all the money paid by these people, and he 
had declared bankruptcy and was nowhere to be found. 

I urge you in considering competitive bidding, if you must, be- 
cause I don't believe it has been demonstrated yet that it is worthy 
of consideration, make sure that quality is not sacrificed for 
economy. 

I mentioned that I am a private lawyer. My law firm provides all 
kinds of nurturing and support services for our young lawyers. 
When they join us, we train them, we provide them with continu- 
ing legal education. We make available to them technological ad- 
vances, we share information with them. 

There are senior attorneys in the firm they can consult with. It 
should be the same, I submit, for the legal services lawyer. That 
has not been happening for the past 8 years. 

The Legal Services Corporation Board has defined monitoring 
not for the purpose of trying to improve the local programs, but to 
try to find fault, to nitpick, to harass, to find ways in which the 
local programs could do their jobs less effectively. 

On my first point, to sum up, this committee must ensure that 
the existing act's commitment to effective, meaningful representa- 
tion for the poor of our Nation continues. 

My second point. I refer to it as please don't handcuff the legal 
services lawyer. The current act requires as follows, "attorneys pro- 
viding legal assistance must have full freedom to protect the best 
interest of their clients in keeping with the code of professional re- 
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sponsibility, the canons of ethics and the high standards of the 
legal profession." 

The words, "full freedom." I, as a private lawyer, would find it 
repugnant to be told that, if I were going to represent the chair- 
man of this committee, that I would not be allowed to consider ad- 
ministrative proceedings or class actions or legislative activity even 
though those activities might be the most efficient and most eco- 
nomic way of my rendering services to the chairman. 

It should be no different for a leged services lawyer. So I urge on 
this committee that the ethical practice of law in this country, the 
canons of ethics, apply to every lawyer, not just private lawyers, 
they apply to legal services lawyers. That means that very lawyer 
must exercise independent judgment, must be permitted to choose 
the best vehicle for protecting the client's rights. 

And if it happens to be negotiation and arbitration, that tool 
should be available to a lawyer. If it happens to be litigation of a 
class action, so that thousands of problems are solved with one 
case, then it should be class action. And the same with administra- 
tive proceedings and legislative activity. 

I will sum up on my second point and then quickly get to my 
third point  

Mr. FRANK. I think we got your second point. 
Why don't you go to your third point. 
Mr. GRECO. Finally, perhaps my most important point, and that 

is that this committee not permit the destruction of the current 
basic structure of the Federal Legal Services program. You have 
heard the word "reform" today many times. You have heard it in 
recent months; you will hear it over and over again. 

The people who are urging reform, I submit, wrap themselves 
around in a flag emblazoned with the word "reform" on it. The 
word "reform," I submit, is a guise, it is a subterfuge, it is a cover. 

I believe it is a code word. What the detractors really mean to 
use is the word "deform." They want to severely restrict not only 
what the local, legal services lawyer can do for a client. They want 
to restrict the very rights that the poor people can have protected 
by the legal services lawyer. 

I believe that if the other side were honest, they would use a 
more descriptive term, not reform, but amputation. That is what I 
think they are about. And I don't think the program needs 
amputation. 

"rhe program doesn't need major surgery. The program doesn't 
need to be tampered with in the radical way being proposed. 

As a matter of fact, the only surgery that I think we need is that 
we surgically remove at least six of the members of the current 
LiSC Board and urge the President to appoint an entirely new 
board. 

That perhaps is the most immediate thing your committee can 
address. Because until there is a new board, this whole program is 
in limbo. 

I want to close, as I must, as a trial lawyer and address the ques- 
tion posed by Mr. Smith of Texas. Mr. Smith asked a question and 
read from page 5 of my remarks having to do with the fact that 
Mr. Wallace and others have presented a diatribe of unsubstantiat- 



157 

ed charges about alleged, wasteful, fraudulent conduct on the part 
of local programs. 

May I respond to your question, Mr. Smith? 
In my mind as a trial lawyer, accusations are different from final 

judgments rendered on those allegations of misconduct, point one. 
Point two, in my view  
Mr. SMITH of Texas. The accusations may or may not be true? 
Mr. GRECO. Accusations being made against a locsd program or a 

local lawyer are merely accusations until a judge and jury have 
proved that that accusation holds water. 

Mr. SMITH of Texas. Were your comments accusations as well as 
proof? 

Mr. GRECO. I have read very carefully, Mr. Smith, every insttmce 
that I have seen to date, and I submit that they are mostly accusa- 
tions. And to the extent that there was merit in some of those ac- 
cusations, I would be the first to say that fraud or misconduct at 
any level, whether it is in the Reagan administration, a Democratic 
administration, the LSC Board of Directors or a local program 
should be dealt with summarily and quickly. So there is no mistak- 
ing about that. 

Ck)mmittee members, you are embarking on a very important 
mission. The legal services attorneys and the bar associations of 
this country stand ready to help you. 

Mr. FRANK. Thank you. 
Mr. GRECO. Thank you very much. 
[The prepared statement of Mr. Greco follows:] 

25-196 - 90 - 6 
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HOUSE JUDICIARY SUBCOMMITTEE 

ON ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

Wednesday July 19,1989 

Mr. Chainnan and Members of the Conunittee. 

My name is Michael S. Greco, and I am a partner in the law firm of (fill and Barlow 

in Boston. I am also Past President of the Massachusetts Bar Association and the New 

England Bar Association, current President of the New England Bar Foundation and a 

co-founder of the national ad hoc group Bar Leaders for the Preservation of Legal 

Services for the Poor which involves over 140 bar associations and hundreds of bar 

leaders from every state in the nation. 

I am honored to appear before you today to address the very important issue of 

reauthorization of the Legal Services Corporation. On behalf of bar association leaders 

all across this country, I bring you the message that the legal professi(m's leaders 

believe the very foundation of the Legal Services Qxporation Act should be its rock- 

solid commitment to the provision of legal services to the poor which adhere to the 

highest standards of competence, diligence and professionalism 

Additionally, LSC should rest on a foundation which is adequately funded by Congress. 

Therefore, Bar Leaders for the Preservation of Legal Services for the Poor advocates 

408.4 million dollars as a starting point for funding in 1990, with necessary sums added 

in 1991 and 1992 to finally bring the Legal Services Corporation appropriation to a 
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kvel which will achieve the Congressional goal of "minimum access to justice" for our 

natioa's poor - a goal last achieved in 1981. We also feel very strongly that, until 

we reach that miraculous moment when the federal funding base ensures not just 

'minimimi access to justice" but iQUl access to justice 100% of the time, the legal 

services delivery systoa MUST remain one in which local clients, in partnership with 

local legal profcssioDals, shape how their limited programmatic resources wUl be 

utilized and determine the case priorities of each local program. 

As you well know, the federal legal services program for the poor, by its very nature 

has always been controversial in some circles. And it will always be so. Any time 

dieie is a system in which society's "have nots* receive assistance in asserting their 

rights and redressing their grievances against powerful governmental and private 

institutions, there will be cries of "foul" from the powerful people or groups who are 

ordered by the courts to change their behavior or alter their illegal practices regarding 

the poor. But "foul" it is not It is absolutely the only way you, as our elected 

officials, can ensure that the game remains ftir. 

Ensuring the provision of high quality, effective legal servrices for the poor is the only 

way Congress can guarantee that we as a nation deliver on our constimtional promise 

of establishing justice, insuring domestic tranquility and securing the blessing of liberty. 

Ensuring that even the poorest among us have full, fair and equal access to the courts 

of our land is the only way you can guarantee that those without money and resources 

and power have the means to settle their legitimate disputes in a peaceful, civil manner. 

It is only you who can guarantee that the cornerstone of our democratic heritage - 

equal access to justice for all — is preserved. 

Quite frankly, the legal profession as a whole, and the organized bar groups for which I 

speak and - with which I am affiliated, have not themselves always understood 

completely the pivotal role the federally-funded system of legal services for the poor 
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has played in ensuring that our justice system remains fair. There was a time when 

lawyers for landlofds, for tlie government bureaucracy, for hospitals and utilities, for 

schools and employers, strongly resented the legal services system - especially as it 

prevailed against them in asserting poor clients' rights. Unfortunately, there are still a 

few individuals among us who represent powerful groups who continue to resent the 

fact that the elected officials to whom they contribute substantial sums turn around and 

appropriate government dollars to fund the woric of these groups' legal adversaries. 

However, in the more ttan 20 years in which our cunent legal services system has 

been alive, and especially in the IS years in which in which the Legal Services 

Corporation itself has been in existence, our profession — and the organized bar's 

leaders — have matured greatly in their understanding of the precious and essential 

nature of the national legal services system. We have grown to respect the woilc of the 

legal aid lawyers in our midst and to recognize their standing in our organizations as 

professionals of the highest caliber who are striving, as all lawyers should, to represent 

their clients with care and diligence and the highest quality lawyering possible. 

As members of the bar yourselves, you know that in recent years we have become 

more and more concerned with the professionalism of the nation's lawyers. Bar leaders 

from the American Bar Association to the smallest local bars have emphasized this 

topic. And. interestingly, we have found in the legal services system some of our best 

role models of individuals who adhere to the highest standards of lawyer 

professionalism. Thus, we have reached into this group of legal services staff lawyers 

for new bar leaders, for chairs of our committees, for foculty for our continuing legal 

education programs, for officer candidates for both state and local bars - and, this year, 

even for the bar presidency in St Louis, Missouri. 

Additionally, in the past two years, as the organized bar has embarked on a multi-year 

celebration of the bicentennial of the United Suites Constitution — and as we have 

extolled the virtues of the rule of law and our constitutional promise of equal justice 
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for all - we have quickly realized that the work of our local legal services programs is 

the very embodiment of all that we are celebrating. 

You, as our elected ofRcials, should be proud of this system which has grown and 

matured into an integral and respected part of our legal profession and justice system 

and which, through your urging, has developed a significant and effective working 

partnership with the private bar. That is not to say that pans of the system caniKX be 

improved or should not continue to be nurtured; it is not to say that the system should 

not continue to reach for new innovations or new technological improvements in order 

to strive for the most economical and effective services possible for the poor, it is not 

to say that the system should not be well monitored annually by its fundors in order to 

evaluate its strengths and pinpoint and correct its weaknesses. But the basic system 

itself - of kically-based, locally-controlled, experienced, staffed legal aid programs 

with locally-designed adjunct services from the private bar - is sound. Again, at 

your urging, we in tlie bar leadersliip have worked long and hard and zealously to 

ensure that this basic system works well.   It does not now need m^jor tampering. 

As you begin the process of Congressional leauthorization of the Legal Services 

Corporation into the 1990's, there is a danger that the adversaries of Legal Services 

will k>bby hard to turn the program into one v^ch is no longer "controversial* or 

'offensive." But to do so would also be to render it impotent. Whenever a court 

blocks the eviction of a poor person, afier the intervention of a legal services advocate, 

that is offensive to the landlord. Whenever a judge responds to the arguments of a 

legal aid lawyer (who may be assisted by support center specialist) and orders an 

individual, or a "class" of thousands of individuals, back on the social security disability 

rolls, that is controversial for the massive social security bureaucracy. Whenever a 

court responds to the pleadings of a migrant legal aid specialist and orders a grower to 

provide basic sanitary housing and wotking conditions for a group of migrant 

fiarmwcffkers, that is highly offensive not only to the grower involved but also to all the 
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regiooal and nadonal groups to which the grower belongs. When the low income 

residents of a mobile home paric ask a legal services program to represent their rights 

before a legislative body when their very homes are threatened by zoning or land use 

policy, that is indeed controversial for landowners, town officials or developers who 

"»»'F'<<*^ such dwellings to be undesirable or an impediment to their develq^nnent plans. 

But this is what good lawyering is all about. 

We have already seen a tremendous effort on the pan of the current Legal Services 

Coqporation leadership, which is well known for its unrelenting hostility to the existing 

legal sovices system, to convince both you and the American public that legal services 

lawyers are purposely unresponsive, in the words of LSC President Terrance Wear, to 

die "iMsic, local, day-to-day individual needs" of the poor in order to pursue their own 

'pet projects and causes." Both the LSC President and Board Chair Michael Wallace 

have come before you and your counterparts on the House and Senate Appropriations 

Committees with a diatribe of unsubstantiated charges about the alleged wastefiil, 

fraudulent and abusive behavior of the nation's current legal services providers, to the 

alleged harm of those who need "basic, local, day-to-day legal services." The LSC 

administration has spent thousands of dollars printing and disseminating a newsletter 

which continues the theme that "reforms" are necessary to ensure that legal aid 

programs are limited to providing basic, day-to-day services to individuals. LSC has 

also issued press releases, engaged in extensive lobbying, and contracted with outside 

"think tanks" and "researchers' to push these same themes. LSC Board member and 

Board Chair from 1984-1988 Clark Durant even appeared on Rev. Pat Robertson's '700 

Qub" television program this past September to beseech the fiiithful to lobby the White 

House for these "reforms."   But what does all this leally mean? 

My colleague Bill Wbitehunt, a Past President of the 51,000-member State Bar of 

Texas and also a co-founder of Bar Leaders for the Preservation of Legal Services 

for the Poor, told a Senate Appropriations Subcommittee on May 2. 1989 thai LSCs 
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recent and ftnatic emphasis on basic, local day-to-day legal services is a "malevolent 

sham' and a "disingenuous code" - a "seemingly innocent attempt to hide LSC's true 

intentioas" for emasculating the legal services system as we now know it He 

explained: 

These words really mean services to ooe person or fiunily at a time for 

the simplest of complaints only - complaints that will never require 

research or training. And they reflect LSC's strange notion that legal 

services attorneys ought to treat their cases simply, even if an emerging 

fact pattern might dictate otherwise. These words mean only handling 

cases in which the rich or powerful, or government institutions, are never 

oSimded and their actions are never questioned. 

Speaking for bar leaders across the nation, Mr. Whitehurst assailed LSC's 1990 budget 

proposal to Congress which gave lip service to supporting "high quality legal services 

lo poor individuals' but which, in reality, called for a 4.3% funding cut in the Legal 

Services aiq;)(opriation and specifically emphasized that "no funds are allocated for 

leseardi or training centers or for other services not direcdy related to the direct 

delivery of legal assistance." Reacting to LSC's budget message, Mr. Whitehurst told 

the Senate Subcommittee- 

First, I do not think LSC's version of "quality" is in any dictionary with 

which I am familiar. (Mr. Wallace and Mr. Wear's) version of "quality" 

means unobtrusive, inoffensive; "quality" in their eyes means services 

rendered to the lowest bidder despite reams of data that show that such a 

scheme is a travesty of justice in the criminal defense arena. Their 

version of "quality" means services rendered with no training or research 

or back-up su^iort from someone with special expertise. 
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Second, their concept of "individual poor persons* is a total distortion of 

the real meaning of the ISC Act. ... In the bizane view of the cunent 

LSC administration, . . . complex cases, bandied with the highest coocem 

for ethical and competent representation, are wasteful and abusive of the 

legal services system. ... It is clear, from the words and deeds of the 

current LSC leadership, that as long as the poor have access, in groups, 

to (representation firom legal services programs), this LSC administration 

will do its best to dismantle the system which makes such cases possible. 

Those were the serious concerns of bar leaders prompted by LSC's frenzy of activity 

surrounding the appropriations process and its push for legal services "reforms." This 

frenzy at LSC has continued, unabated, to this day. Therefore, through the Legal 

Services Corporation reauthorization process which you are beginning today, we fully 

expect the current LSC leadership and its allies to sound the same "alarm" regarding 

the need to "narrow" and "leform" LSC - the same message Bill Whitehurst 

appropriately called a "malevolent sham." 

And so we appear before you to urge a different course. In fact, the roadmap for the 

course Bar Leaders for the Preservation of Legal Services for tlie Poor now 

advocates can be found in the existing Legal Services Corporation Act 

The Act DOW mandates LSC to "insure that grants and contracts are made so as to 

provide the most economical and effective delivery of legal assistance to persons in 

both urban and rural areas." We strongly suggest that the combined facets of 

"economical and effective" continue to be the basic building block of the national legal 

services system and the basic standard by which all grantees and potential grantees are 

measured and evaluated. 

As I hope this distinguisbed Committee recognizes, the organized bar has spent a great 
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deal of time, money and leadership energy co seeking improvements in the practice of 

law and the administration of justice. We have promoted the use of computers in the 

law office, and computer training for lawyers, in order to assist legal profiessionals in 

becoming more effective and efficient. We have sponsored extensive programs of 

training and continuing legal education because we recognize that ongoing education is 

a necessity for competent, effective lawyeiing. When young lawyers enter icrio 

practice, we have sponsored mentor programs to link these young attorneys widi "senior 

panner substitutes" in order to reduce their isolation within the practice of law and in 

cider to foster communication and a sharing of expertise. We consider these things to 

be lask to the practice of competent, effective, ethical law. We consider these 

activities to be inextricably interwoven with the day-to-day practice of law for any 

lawyer who strives to be elective for his or her clients, and, indeed, they arp in the 

best interests of the public. 

Therefore, if die basic standard of "economical and effective" is truly interwoven into a 

newly authorized Legal Services Corporaucni, we should see similar activities and 

attributes. In terms of the system's structure, this standard literally requires the support 

of comprehensive, coordinated services wherever possible, rather than the firagmented, 

disjointed, isolated services LSC seems to have envisioned in its recently unveiled 

"competitive bidding" scheme. A roadmap to "economical and effective" legal services 

for the poor must provide for a comprehensive system of ongoing training, continuing 

education and technological advancement. It must provide an efficient and economical 

way in which local grantees have access to infonnation-shaiing and to significam legal 

expertise - that is, "senior partner substitutes" - in the many substantive areas 

embraced by poverty law without having to rq>licate that expertise over and over again 

in each local program. 

Of equal importance, your newly authorized roadmap to an "economical and effiective" 

legal   services   system  should   also  emidiasize  professionalism  and  ethics.      Any 
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reauthorizatioa of the Legal Services Coiporatkn QUUI mainuin as a key underpinning 

the cunent LSC Act's essential requirement that "attorneys providing legal assistance 

(under this Act) must have hill freedom to protect the best interests of their clients 

in keeping with the Code of Professional Responsibility, the Canons of Ethics and 

tiic high standards of the legal profession.' This concept is a sound and important 

one. It simply needs to be updated to include reference to the Model Rules of 

ftofiessional Conduct and the American Bar Associatioo's voy significant Standards for 

Providers of avil Legal Services to the Poor. 

Again, the notion of 'the full freedom to protect the best interests of clients' is more 

than just an idle phrase. The ethical practice of poverty law requires that legal services 

lawyers have available to them all the tools, practice techniques, and problem-solving 

forums to which lawyers in private practice have ready access. These words malce 

clear that legal services attorneys are not to be viewed as second class lawyers wliose 

clients should be contem with second class justice. They malce clear that such lawyers 

should not be blocked frt>m pursuing all proper and appropriate remedies and legal 

strategies - be they negotiated, litigated, administrative or legislative - for their clients. 

In some cases, the representation of a whole Elau of poor people is both ethical and 

required if a legal services program is going to represent a number of similarly situated 

individuals economicallv and effectively. In other cases, it may quickly become 

apparent that pursuit of legislative or administrative relief is the most professionally 

q>propriate method of representing the interests of a program's poor clients. Qearly, 

these representation strategies will never be popular with those whose very status and 

power enable them to affect a whole class of poor people with a single policy, working 

environment or deteriorating housing project But, when these strategies are the most 

economical and effective method of representing indigent clients, ihey must be pursued. 

The practice of competent, ethical law requires it! 
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We fully expect that this Committee, and your colleagues in Congieu. will hear a great 

deal fixxn those who oppose this caliber of lawyering far the poor, and we expect that 

such opposition to effiective legal services for the indigent will often be carefully 

disguised and hidden behind the code word 'lefonn.* The leaden of this nation's legal 

profession, however, implore you to resist all pressure to block our nation's poverty 

lawyers from representing didr clients with the due care, diligence and oompeteooe 

required of an efiecdve, high quality advocate. We urge you to resist all pressure lo 

"nundcuff* lawyers for the poor in a way in which you and I abaduiely would not 

tolente for our own personal legal advocates. 

Finally, we urge that, as you shape the newly authorized Legal Services Coqwratiaa, 

you provide guidance which will ensure that diere is a fair and competent process for 

measuring the quality, the economy, the effectiveness and the diligence of all LSC 

fimded programs (and all new "competitors" for these same LSC funds). During its 

entire tenure, the current LSC leadership has been absolutely incapable of evaluating the 

quality of its grantees* work. LSC program "monitoring" in recent years has been a 

hostile, abusive, uneconomical, ineffective and standanlless process which has done 

nothing to inqnove the overall delivery system or increase its quality. Therefore, in 

addition to a necessary focus on monitoring or auditing grantees for dieir compliance 

with certain bureaucratic provisions or funding requirements, a new authoiizatian bill 

should also call for die professional evaluation of the work of LSC grantees by persons 

experienced in poverty law practice and poverty law program manapanent. Such a 

meaningful evaluation process could go a long way toward turning LSC into an agency 

which is capable of sharing and replicating the strengths of its highest quality programs; 

which can provide technical assistance to improve its weaker programs; and which has 

the credibility necessary to replace its occasional dysfunctional programs in a smooth 

and effective maiuier. 

All of this, however, requires a Legal Services Cotpon/doa leadership which b truly 
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codunitted to Ugh quality, effective, economical representation for the poor and which 

treats its funded programs and their private bar partners with integrity and respect rather 

than suspicion, hostility and constant accusations of wrongdoing. And that leadership 

must hire a skilled, experienced and effective staff which clearly has the expertise and 

the positive vision necessary not only to oversee grantees but to assist them and 

cootribuie to their improved performance. Regrettably, ixxw of this now exists at the 

Legal Services Cotporadon's headquarters. 

Our grave coocem is that anything positive in a reauthorization bill which truly fosters 

an ecooomical and effective system of delivering civil legal services to our nation's 

poorest citizens will be for naught in the hands of a hostile, ill-intentioned or 

incompetent LSC Board or staff which attempts to flaunt the will and intern of 

Congress at every mm. Thus, this country's bar leaders also ask you to turn your close 

attention to the question of who shall lead the Legal Services Corporation into the 

1990's, for that is the critical question if the words and the dictates of a reauthorization 

bill are to matter. Perhaps nothing is more critical to shaping the direction of Legal 

Services in the next decade than the appointment of a new LSC Board, and we look to 

this oversight body to bring whatever influence you can bear on this ongoing process to 

ensure that we finally attain competent, well-intentioned, creative and effective LSC 

leaders with whom we can work to ensure the most effective and economical local 

programs possible. 

As the reauthorization process continues, we expect to continue to comment and provide 

input We sincerely thank you for this opportunity to become involved in preserving 

aixl {Hotecting our nation's constitutional promise and policy commitment to equal 

justice for all. 
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Mr. FRANK. Mr. James. 
Mr. JAMES. HOW ethically can you charge interest on a trust ac- 

count that is refdly the client and then use the funds? 
Mr. FRANK. That would be Mr. Powers' question. 
Mr. POWERS. Well, Mr. James, that question has been addressed 

by State legislatures and Supreme Courts all over the country. 
Mr. JAMES. It was in my State, too. But how did we do it 

ethically? 
You mentioned you teike interest on a trust account that is cli- 

ent's moneys that has not been claimed as fee or cost, and yet take 
the costs. We might ask the president of the bar association. 

Mr. POWERS. Certainly as to any net funds that can be earned for 
the client, it is my understanding that an attorney has the highest 
ethical responsibility to turn those funds over to the client. The 
only instances where the lOLTA program works is where it is not 
economically possible to generate interest for a specific client. 
Those funds never would have gone to the client had lOLTA not 
existed. 

They would have gone to the bank. In many instances, Mr. 
James, I believe that the lawyers were getting a lot of indirect ben- 
efits from the fact that clients—that bauaks were making money off 
of noninterest bearing accounts. So I don't believe that either con- 
stitutionally or ethically we have taken one penny away from a 
client in this country with the lOLTA program. 

I would certainly not advocate that. 
Mr. FRANK. That is lOLTA. 
Mr. JAMES. Of course you have. In some trust account in every 

firm there is some sums of money that could be isolated in an ac- 
count or be jrielded except for the bar rule that you can't get inter- 
est off of a trust account, a general trust account unless you isolate 
it  

Mr. POWERS. The lawyer, in my understanding, has an ethical re- 
sponsibility to isolate those funds. If individual lawyers are not car- 
rying out their ethical responsibility, then that is something that 
the bar associations and the State should deal with, but the fact 
that lawyers don't do what they should in every instance does not, 
in my opinion undercut the validity of the interest on lawyers trust 
account program. 

Mr. JAMES. Thsuik you. 
Mr. RAVEN. I was president of the State bar in California when 

we put in the mandatory program in 1981. The fact is at that time 
and today electronic data processing cannot deal with the sub-ac- 
counting that can allocate those to the client. That some day will 
occur, I am convinced. 

I am convinced as EDP gets better and better, there will be a day 
when you can probably account for that. When that day comes, 
then it will have to be given to the client because it will be the 
client's money. 

Mr. JAMES. In some cases, it certainly could be now. It becomes 
such a difficult decision as to which accounts you isolate. Are you 
dealing with $15, are you dealing with a half-a-million dollars for 5 
days on a clearance of a check? There are so many questions that 
remain unanswered in that issue. 
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Mr. RAVEN. That is right. If they can account for it, then it goes 
to the client. 

Mr. JAMES. Let's move on to another question. 
You had made reference about we ought to do a study and do a 

prototype and have it combined. Did the bar not do one, not for the 
same purpose, but have a review of the system in conjunction with 
legal services, of Mr. Steven R. Cox and ask him to do a report? 

Mr. RAVEN. Professor Cox does not even claim that is the kind of 
study that would establish this point. That was a very narrow 
study on a number of other issues. 

I don't think anyone quarrels with that. 
Mr. JAMES. There was a study done on certain issues. Did he not 

complain and ask his name to be taken off the report because the 
committee changed his draft, his conclusions and studies and put 
their name on it? 

Mr. RAVEN. The committee laid out the course of study in the 
beginning. 

Mr. JAMES. DO you have a copy of the original draft before the 
committee changed? 

Mr. RAVEN. Whatever we have, I will get for you. I don't know 
what we have. 

Mr. JAMES. You don't know whether you have his original 
report? He is accusing the bar of completely distorting his profes- 
sional—well, this is what he said. From a letter dated March 31, 
1989. 

I understand from your letter of March 29, 1989, and from a 
number of phone conversations you and I have had over the past 
few months, the delivery committee is genuinely interested in re- 
ceiving any comments which I may have in regard to both the sub- 
stantive and stylistic changes it made in the report. 

My view is the committee and I have irreconcilable differences 
with regard to the report's contents. Therefore, I do not see any 
point in detailing all tne changes I would make in the committee s 
revision of my drafts. 

Mr. RAVEN. The committee has responded to that. I will certain- 
ly get you the response. 

Mr. JAMES. He wrote a letter earlier saying, look, this is not 
what I said. You hired me to give you an independent evaluation. 
He says the purpose of it was to have an independent evaluation. 

I gave it to you. What you did is took my work product and com- 
pletely changed it, put the committee's name on it and leave me as 
director. 

So he wanted to be totally disassociated from the final draft. 
Mr. RAVEN. That is what he said. He said a number of things, if 

you go thoroughly through the whole matter, and it is not an un- 
complicated matter, I think you will find the committee is support- 
ed and not Mr. Cox. 

I will send you all those papers. It is quite a stack and it takes a 
little effort to go through it. His conclusionary comments such as 
that are not bom out. 

Mr. JAMES. What surprises me is not who is right or who is 
wrong. It is the fact that the bar association would take a draft of 
the director, et cetera, and then submit it as if it was a compilation 
of his work and the committee's without a qualification. 
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Mr. RAVEN. It is not my understanding that as done. You know, 
there is a number of things going on, and I try to get on top of 
them, especially when there is some controversy. And I looked into 
it, and I am satisfied from what I looked at, and I think you would 
be satisfied. 

I know you are a fine trial lawyer. I think if you looked at every- 
thing in this matter, you would be on our side and not his side. 

Mr. JAMES. I just wanted to get a copy so I can make that deter- 
mination for my future on this committee to see what tjrpe of prob- 
lem we could anticipate. 

[The information follows:] 
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FORBULRD 

This report la baaad on a conparativ* atudy of thre* 

machanlama for dallvarlng lagal aarvlcaa to poor p«raonai a 

lagal aervicaa ataff program and voucher and contract 

nachanlama. Both the contract and voucher mechanlama provide 

for private attomaya to receive reduced feea to repreaent 

Indigent cllenta. The atudy waa dealgned and conducted In 

Bexar County, Texaa, which Includea San Antonio, by Steven R. 

Cox, an aaaoclate profeaaor of aconomica at Arlaona State 

Unlveralty In Tanpe. Profeaaor Cox waa aelected by and worked 

under the direction of the American Bar Aaaoclatlon'a Special 

Committee on the Delivery of Legal Sarvlcea. 

Thla report la the reault of the Delivery Committee'a 

redrafting of a preliminary report written by Profeaaor Cox. 

The Committee bellevea thla report accurately preaenta the 

data collected in the atudy, analysea the data within the 

appropriate context of the atudy and drawa only thoae 

conclualona which are aupported by the data. 

Profeaaor Cox and the Delivery Committee differ In their 

Interpretatlona of the data collected In the atudy and In 

conclualona baaed on that data. He acknowledge Profeaaor Cox'a 

dlaclalmer of reaponaiblllty for thla report, other than the 

data on which it la baaed. The conclualona preaented in thia 

report are thoae of the Delivery Committee and do not 



176 

n*c*saarlly r*pr*s«nt the vlawa of Profasaor Cox. 

Th« San Antonio Study was an laportant and nacaaaary 

initial atap toward undaratandlng a nimbar of laauaa concamlng 

tha dallvary of lagal aarvicaa to tha poor. Tha Dallv«ry 

CooBiittaa ballavaa thia raport will aarva aa a halpful 

rafaranca to thoaa conducting furthar atudlaa on thaaa iaauaa. 

Howavar, concluaiva anawara to tha quaationa raiaad in tha San 

Antonio Study cannot ba raachad without additional raaaarch 

inforaation.  It ia tha CoaMittaa'a Yiaw that tha San Antonio 

Study alona doaa not provldaa baaia for any ayataai-wida 

concluaiona or policiaa. 

Tha Dallvary Coaaiittaa haa, by iaauing thia raport, 

corractly carriad out ita raaponaibillty to tha ABA, tha lagal 

profaaaion, tha lagal aarvicaa coanunity and racipianta of 

lagal aarvicaa in thia country. 
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Jana H. Barratt, Chair 
Paul V. Carlin 
Gilbart P. Caaallaa 
J. Chrya Oougharty 
Prad D. Gray 
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Garry Singaan 
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ZmiOOOCTlOB 

Whan Congrass cr«at*d the L*gal S«rvlc«a Corporation 

In 1974, It dlractad tha Corporation to ondartaka a 

coaprahanaiva atudy of altamatlva iagal aarvicaa dallvary 

ayataaa. That atudy, conductad in tha lata 1970a, la known aa 

tha Dallvary Syatama Study (DSS).^  In all, alght dalivary 

ayataaa wara Includad in tha DSSi aavan privata attomay 

•achanlama and tha ataff attomay prograa Bachaniaa, on which 

lagal aarvicaa officaa ganarally baaa thair atructuraa. 

Howavar, two privata attomay nodala which aconoaiic thaory 

snggaata may be  affactiva in taraa of coat and quality wara 

aithar not fully taatad or not axaainad at all in tha DSSi a 

coapatitiva-bid contract modal and a vouchar modal.' 

^Lagal Sarvicaa Corporation, Tha Dallvary Syatama Studyi 
A Policy Raport to tha Congraaa and tha Praaidant of tha Unitad 
Stataa (Juna 1980). 

'Tha thaoratical attractlvanaaa of a vouchar ayatam ia 
twofoldI  It can giva poor paraona a graatar cholca of lagal 
aarvicaa provldara and it may contributa ovar tima to lowar 
program coata (providad, of couraa, that vouchar racipianta 
ahop among availabla attomaya and that compatltion among thoaa 
attomaya incraaaaa aa a raault of auch coa^ariaon ahopping). 
Tha thaoratical promiaa of a compatitiva-bid contract ayatam 
alao liaa in tha compatitiva markat forcaa which it ia daaignad 
to unlaaah. In thia caaa, auch forcaa ara impoaad diractly on 
attomaya rathar than indlractly through prica-conacioua 
conaumara.  To aaximisa tha aconoaic afficiancy of a contract 
ayatam, four conditiona muat ba aatiafiadt Sarvica contracta 
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A aecond LSC-fund«d daliwry aystM study, call*d tha 

Privata Lav Plm Projact (PLFP), waa launched in 1983.  It waa 

daalgnad to teat tha workability of a coaipatltlva-bld contract 

Bodel in delivering relatively routine legal aervlcea. A final 

project report haa not yet been publiahed. 

Studiea like the OSS and PI.FP, which exaaiine only one 

delivery aechaniaa per geographic aite, are known aa 

deaonatration projecta. Theae projecta are uaeful for 

examining the workability of alternative legal aervicea 

delivery ayateaa, but they do not permit valid inter-nechaniaa 

performance coapariaona aince different ayateaa are examined in 

different geographic and legal aervicea contexta. To be able 

to awke auch valid compariaona, all mechaniama atudied muat be 

uaed to deliver the same legal aervicea in the aame geographic 

areas. 

The major purpoaea of thia atudy were to determine the 

workability* of the voucher ayatem in practice alongaide two 

other existing delivery mechanisms — competitive-bid contracts 

muat be awarded on a competitive-bid basisi attorneys must be 
paid on a flat fee rather than an hourly rate baaia; contracta 
muat be awarded for a apecified time period with no guarantee 
of continuation! and a reaaonable aource of aupply of attorneys 
willing to enter into auch contracta muat be available. 

>'Workability* aa uaed in this study refers to whether 
the theoretical ayatem worka under actual market condition*. 
Por example, will poor people, in practice, pick up vouchers 
for legal aervicea and take them to lawyera who they carefully 
chooae? Hill thoae lawyera accept the vouchera, will they 
perform quality legal aervicea and will they continue to 
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and a staff attorney program — and to gather Information on 

the quality effectlveneaa and cost efficiency of all three 

•echanlsaa. The staff attorney prograa •achanlsa was chosen as 

the study's standard of cooparlson since It accounts for the 

vast majority of legal services cases handled by attorneys In 

the United States. The voucher and contract models were 

selected to test their theoretical promise.* 

The type of legal service selected for study was divorce 

cases and the geographic site selected was Bexar County, Texas, 

which Includes San Antonio. Divorce cases were chosen because 

they would not be expected to create a blaa In favor of either 

private or staff attorneys since both groups have soaw 

familiarity with handling such cases. The pilot nature of the 

study dictated that the number of study sites be limited to 

one.' The selection of San Antonio waa based on two 

provide quality services over time, or will the system break 
down at any point? Once workability is thus established, the 
questions of quality effectiveness and cost efficiency becoaw 
relevant.  "Quality effectiveness* relates to whether the legal 
services provided are of a consistent level of quality and are 
thus fairly comparable across the system.  'Cost efficiency* 
aaks whether at each stage of the system and overall the same 
level of service is delivered at the lowest dollar cost. 

* Originally, the voucher component was to have been 
designed *to encourage voucher recipients to shop for 
low-market alternatives.* That was not done, nor were voucher 
recipients given any other incentives to compensate for the 
burdens on thaai of using the voucher system, including such 
matters aa gaining sufficient knowledge to make a choice as»ng 
available voucher attorneys. 

>As a reault, the study's scope is limited by the fact 
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conslderatlonat First, Baxar County Lagal Aid (th* local legal 

saxvlcea prograa In San Antonio, idantlfiad In thla report as 

BCLA) waa willing to participata in and cocparata with an 

•xparinentally daaignad coniparativa study. Second, BCU 

at the tiaM of the atudy attached a high service priority to 

divorce cases. AlaMst half of all cases closed by BCIA at the 

tine the study began were divorces. 

The research design of the San Antonio Study was crafted to 

address certain perfomance cooiparison questions which earlier 

studies did not answer. While the study's findings contribute 

to our knowledge of the relative performance of alternative 

service delivery systens, those findings reatain incoaiplete. 

Several Important questions deawnd further research before any 

definitive system-wide conclusions can be fozaMd regarding 

alternative delivery aechanisaw. The major purpose of that 

future reaearch should be to develop answers to those questions 

by studying wider samples of geographic and legal services 

providers over longer periods of tiiM. 

that the staff attorney mechaniam findings are baaed on 
servicea rendered by only one legal aervlcea program, and its 
contract and voucher mechaniam findinga are baaed on services 
rendered only by a small sample of attorneys and law firms in 
that city. 
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CHAFTBR 2 

•KOTMirH OBSIGH JUB) MBTHOOOLOST 

This chaptar pr«a«nta a datallad daacription of tha atudya 

raaaarch daaign and iMthodology. 

LA R«a<areh Ptilan 

Machanlam. Sarvlea and Slf Salectlon 

Th* thraa baaic aleiMnts of any coBparativ* lagal aaxvlcas 

dalivaxy ayataaw atudy ax* tha dallvary machaniama and caaa 

typaa taatad and tha gaographic location(a) aalactad for 

axaalnation. Tha nachanlama choaan for thla study wara a 

vonchar aystam, a compatltlva-bid contract ayatam and a staff 

attomay program. Tha vouchar and contract aystana both uaa 

privata attomays; that is, undar aach, attomays In prlvata 

practica assist Incona-aligljsla lagal sarvicas cllanta for 

raducad faas typically paid through a lagal sarvicas offlea. 

In tha staff attomay aachanlaa, attomays amployad by a local 

program fundad dlractly by tha Lagal Sarvicas Corporation (LSC) 

aaslat cllants. 

Slnca tha vaat Mijorlty of lagal sarvicas cllants in tha 

Unitad Statas ara raprasantad by ataff attomaya, tha ataff 

attomay oMchansia was chosan aa tha atudy'a standard of 

coBparison. Tha two privata attomay sMchanisas wara aalactad 

prlawrily for thair thaoratical promlaa as possibla quality 
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•ffactive and coat-«fflcl«nt d«liv*ry owthods. 

Tha prlaaxy concam with rayard to tha study'* choica of 

easa typa waa that both privata and staff attornaya hava aoaa 

faaillarity or axparianca In handling tha* ao that tha atndy's 

raaulta would not b« blaaad froai tha baginnlng toward althar 

sagawnt of tha bar. Ralatlvaly alaipla dlvorca caaaa aat thla 

criterion.  In addition, dlvorcaa of all typaa (aiaipla and 

otharwiaa) accounted for 15.5 percent of all legal aervlcea 

caaea cloaed in the United States in 1985, the year the atudy 

began.* 

The atudy waa deaigned to coaqpare the perforaance of the - 

delivery aechaniaaa in handling three typea of divorce caaes 

reflecting varioua levela of coi^lexityi unconteated divorces; 

conteated divorcee involving aoaM diapute other than child 

cuatody, without doaeatic violence; and conteated divorcee 

involving soaw dispute other than child custody, with doawstic 

violence. 

None of the delivery Bechanisas were evaluated or coaipared 

on their performance in handling cases involving child custody 

disputes. However, cases involving child custody disputes were 

a factor in the study since they were either retained by the 

staff prograa in the first instance or, if cuatody iaauea aroae 

after a casa had been refarrad to • vonehar or contract 

* Legal Servicea Corporation, Characteriatlca of Field 
Prograaa — 1966 (final draft, 1987). 
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attornay, th« c«a« was aant back to tha ata<f attorney program 

for handling. 

The pilot natur* of tha study dictated that it b* liititad 

to on* location. Tha salaction of San Antonio waa based on two 

considerationsi 

First, the Bezar County I«gal Aid Association (BCLA) was 

willing to participate in and cooperate with an experimentally 

designed comparative study. BCLA was the only legal services 

program contacted that ezprassad a willingness to participate 

in and cooperate with the study. This fact has both immediate 

and long-range ia^lications. For this study, it raises 

questions whether BCLA is a repreaentative legal services 

program. As with any legal services provider, there may have 

been unique characteristics of BCLA's management and general 

operation or of Bexar County generally as a study locale that 

affected study data collection. It must be recognized that 

such factors may affect data collected in any single location. 

Second, BCLA attached high service priority to handling 

divorce cases. Almost half of all cases closed by BCLA in 

1985, the year the study was started, ware divorce cases, 

approximately three times the national average for legal 

services programs.' 

'It is impossible to state, based on this study alone, 
whether and to what extent the atypically high priority given 
divorce cases by BCLA affected the results of the study. 
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CAum  Intaka. Rafarral and Cloaura 

Tha mannar in which caa« IntaJca, rafarral and cloaura ara 

handlad In a dalivary aystaas atudy la critical to tha validity 

of Ita findinga. Tha following daaign actiona wara takan to 

avoid, to tha •axiaua aztant poaaibla, alaaanta of bias which 

•ight akaw thia atudy'a raaultai Firat, all atudy paraonnel 

wara aoiployad, paid and trained by nautral organisations. 

Stacond, clianta aaaking lagal aaaistanca wara rafarrad to tha 

study in a randoa, unbiaaad aannar. Third, tha procaaaing of 

all caaa intakaa, rafarrala and cloauraa waa conducted by atudy 

parsonnal. Fourth, atudy caaaa wara handlad in a way that aada 

it unnacaaaary for clianta to ba inforaad that thay wara part 

of a atudy. Fifth, atudy caaaa wara asaignad randoaly to tha 

dalivary aachanisas baing atudiad. 

Tha atudy paraonnal wara a projact diractor and a projact 

adainistrator. Tha projact diractor was rasponsibla for all 

rasaarch aapacta of tha study, including ovaraight of caaa 

intaka, rafarral and cloaura and analyaia of raaulta, as wall 

as writing tha prallainary draft of tha study raport. Working 

undar tha projact diractor's suparvision, tha projact 

adainistrator waa rasponsibla for tha day-to-day oparatlon of 

tha atudy, including intarviawing all clianta rafarrad by BCLk 

for aarvica, claaaifying casas, asking randoa aaaignaants of 

aligibla caaaa to tha atudy'a dalivary aachaniaaa 

and Maintaining all casa-ralatad racorda. Tha projact diractor 

waa aa^loyad and paid as a consultant by tha Aaarican Bar 
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Association, SAd th« project adnlnlatrator was CBployed and 

paid by tha San Antonio Bar Aaaoclatlon with LSC funding. 

Bacausa the projact adnlnlstrator workad In tha central 

offica of BCLA, cllanta wara unaware of the fact that the 

adalnlatrator was not anployad by BCLA. Bach waak during the 

study's research phase, the adainistrator gave appointaent 

sheats to BCtA intake personnel indicating the nunber and tlaMa 

of client Interview appointaents available for the following 

week. Clients calling BCLA for an Intake interview on a 

divorce case one week were given an appointnant with the 

project adnlnlstrator on a first-coaa, first-served basis for 

the following week until all available appolntaents were filled. 

In an exception to the procedure, clients whose casea Involved 

doaastlc violence, such as child abuse, spouse battering or 

threats of physical ham, were interviewed as soon as possible. 

XLi Research Methodolotfy 

Preparatory Study Tasks 

1.  Selection and tralniniy of proleet personnel.  Steven 

R. Cox, an associate professor of econoaiics at Arisona State 

University in Teaipe, was appointed project director in 1983. 

Professor Cox designed the study prior to its iBpleaentation in 

1985.  (Biographical information on Professor Cox is provided 

in Appendix A.) In July 198S, the position of project 

adainistrator was advertised widely in the San Antonio are*. 

Twenty-aeven applications were received, and 15 candidates were 
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intarvicwad.  Terry Horkaan of San Antonio was salactad from 

among tha fiva final candldataa. From 1982 to 19BS, 

Ma. Workman had sarvad as tha paralagal for tha Dlvorca Sactlon 

of BCLA. As a rasult, aha had vary helpful exparlenca In 

handling a large VOIUSM of divorce caaaa in a legal aervicea 

setting. She also spoke fluent Spanish in addition to English, 

which was an invaluable skill in the largely bilingual 

environment of San Antonio. 

Ma. Horkman began working aa project administrator in late 

October 1965. She did not require any special job training 

because of her familiarity with BCIA caaa procedurea, but she 

did spend about two weeks establishing her own office and 

record-keeping systems for handling atudy case Intake, referral 

and closure. During this time, Ms. Workman alao worked with 

the project director to finalise all client intake and referral 

correspondence forms. Form letters were prepared for notifying 

Interviewed clients about the referral and statue of their 

cases, informing staff and contract attomeya of cases referred 

to them and reminding voucher clients either to pick up their 

vouchers or to select an attorney to help them once they did 

pick up their vouchers. 

2. ntYwlnpatnt Qt ituUT YBuchtr •attrialt and data 

eollection inatmmenta.  Four items were prepared for 

distribution to voucher clientsi a Voucher Client Information 

Sheet, a Voucher Attorney Information Sheet, legal service 

vouchers (one for each case type) and a list of the 

10 
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addresses and telephone numbers of those private attorneys 

in the San Antonio area who had agreed In advance to handle 

voucher cases for a fee equal to the value of each voucher. 

(Appendix B contains copies of the first three Items.)' 

Bach voucher was prepared In quadruplicate. The client 

filled out and signed and dated each copy on the day the 

voucher was Issued. The project administrator retained the 

study copy, the client kept the client copy and the attorney 

selected by the client kept the attorney copy. The attorney 

also kept the original until returning it to the project 

adailnlstrator when the case was closed. 

The study's primary data collection Instrument was the Case 

Service Report (CSR) (see Appendix C). The top portion of that 

form, seeking Infozmation from each client, was completed by 

the project administrator during her Intake interview with 

the client. The bottom portion, requesting case closure 

Information, was cootpleted later by each client's attorney. 

A case fractlonallcatlon system was developed and Incorporated 

a« part of the CSR so that private attorneys could be paid 

in accordance with the developoMntal status of each case at 

•The fourth item Is not Included in Appendix B. The data 
collected in the study does not provide a basis for evaluating 
the extent to which selection and use of voucher attorneys were 
affected by location of and ease of client access to thoe* 
•ttomeys. 

11 
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cloaur*.* For ataff and contract casaa, tha project 

adalniatrator sant tha CSR to attomaya with tha caaa rafarral 

latter. For vouchar caaaa, tha admlnlatrator gava tha CSR to 

aach cliant and aakad that it ba givan to tha attorney aalactad 

by tha cliant. 

A Cliant Satiafaction Survey questionnaire vaa developed 

for uae following the close of each case (see Appendix D). The 

project adninistrator nailed each client a copy when she 

received a conpleted CSR.^" From the atart, client return 

rates were low. During the early part of tha study, various 

follow-up survey procedures were tried to increase client 

response, but both aail and telephone follow-ups were 

unsuccessful. Eventually, the project director decided that, 

as a practical natter, all follow-up efforts would be abandoned. 

*The specifics of the case fractionalization aysteai for 
each type of case handled under the study are described in 
Appendix C. Generally, the case fractionallsatlon aystea 
aasignad values at one-quarter increments, with a highest value 
of 1.00, to identify the point at which thay were closed. 
Under that formula, different incrementa defined the following 
atatus of caseai 

0.00 "  Caaa cloaed prior to an initial client interview 
by an attorney. 

0.25 •  Case closed after an initial client interview but 
prior to filing of initial pleading. 

O.SO •  Case closed after initial pleading filed 
following attorney client interview. 

0.7S '  Case closed after Initial pleadings filed and 
after soaw additional work or upon withdrawal of 
filings after additional client interviews. 

1.00 •  Case closed through judicial resolution. 

^"Although a Study Proposal dated March 18, 198S prepared 
for the Connlttee by Profeaaor Cox contemplated that the 

U 
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Unfortunataly, the study's exp«ri«nca offers no particular 

Insights on how to solve the problem of low client response 

in any future delivery systems studies. 

3.  Solicitation, evaluation and selection of contract 

bids. A detailed solicitation package seeking bids for the 

contract services was prepared and mailed to every licensed 

attorney in the San Antonio area. The bid solicitation package 

identified the types of cases that would be handled in the 

study and stated that complex cases could be returned to the 

BCLA. Twelve bids were received and evaluated by a bid review 

committee consisting of three members of the Legal Services 

Corporation staff and the study's project director. The bids 

were also reviewed and evaluated by an ad hoc committee of the 

BCLA Pro Bono Law Project Advisory Board, whose recommendations 

were forwarded to the LSC*^  LSC staff negotiated final 

contract award anusunts with the six bidders who received the 

highest rankings by the LSC bid review coomittee. Three 

service providers would be asked to administer a client 
satisfaction survey questionnaire at the end of each case, 
attorneys were not asked to administer the questionnaire for 
two reasons!  to minimize their burden and to avoid any bias 
which attorney administration might introduce. 

The final return rate was less than 20 percent. As a 
result, the client satisfaction data are not included in this 
report. 

^^Differences between these recommendations and those of 
the bid review committee were due mostly to the greater weight 
which the bid review committee attached to contract bid prices. 

II 
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contractor! wars finally ••l«ct*d, on« sach to handl* each typ« 

of study caaa. Aa a result, tha work of on* contract law fira 

could not b« coaparad to that of tha othar two bacausa aach 

fira handlad a diffarant typa of dlvorca casa. 

4.  Dataralnatlon of vonchar valuas and formation of tha 

vQuchar panal.  A faa snrray qnastionnaira was davalopad and 

•ailad to a randoa saapla of 200 attomays In prlvata practice 

in tha San Antonio araa asking thaa what faa thay would charge 

for handling aach of three well-defined hypothetical divorce 

cases corresponding to the study's case types. An acceptable 

response rate of 54 percent was obtained froa the initial 

survey sailing and one follow-up. The lowest fee quotations 

received were collared to the winning contract bids. Soaw 

difference between the two figures for each case type was 

expected since contract attorneys were guaranteed a sufficient 

volusM of business to enable thaai to use certain cost-saving 

approaches to handling contract cases. Tha actual differences, 

however, exceeded those expected, so cof^roaise values were 

selected (see Table 2-1). The specific values selected 

represent aark-ups on the final negotiated contract bids of 20 

percent for nncontested divorce cases, 25 percent for contested 

divorces without doaestic violence and 35 percent for contested 

divorces with doaestic violence. 

Following tha dateraination of voucher values, a letter 

soliciting attorney participation on the San Antonio Voucher 

Panel was aailed to all licensed attorneys in the San Antonio 

M 
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araa. A tpacial l*tt«r was also pzaparad and aallad to all Pro 

Bono Iiaw Projact participants.  Initially, 49 attomaya aakad 

to hava thair naaas, addrasses and talaphona numbara placad on 

tha panal list. Tfazaa othar attomaya jolnad tha panal aftar 

cliant Intaka bagan, and four attomaya accaptad vouchar caaas 

but raquaatad that thair naaas not ba placad on tha panal 

list. Vouchar cllants' ehoicas of attomaya wara not liaitad 

to thosa on tha panal list, but all attomays raprasanting 

vouchar cliants wara raquirad to accapt tha valua of tha 

vouchar as payaant in full for sarvicas randarad.^' 

5. Salaction of a paar raviaw oanal and davalopaant of if 

avaluation critaria. Maasuring tha quality of any profassional 

sarvica is a difficult task at bast, and avary possibla aaasura 

of such quality has its own lialtations. Navarthalass, paar 

raviaw is ganarally acknowladgad to ba tha most appropriata and 

accaptabla naans of avaluating profassional sarvica quality. 

Accordingly, tha study's rassarch proposal racoaoaandad that a 

^'In all, SO attomays froai 44 diffarant firms agraad to 
hava thair namas placad on tha study's 'official' panal of 
vouchar attomays.  Of thosa, 39, froai 35 diffarant firas, 
handlad ona or aora study casas. Bight othar attomays whosa 
naaws wara not on tha 'official* list aach handlad ona vouchar 
casa. 

Four firms handlad tha study's contract casas. Two 
attomays from ona of tha flms handlad uncontastad divorcas 
(105 study casas rafarrad, 85 closad at soma staga past 0). 
Two attomays in tha sacond firm handlad contastad divorcas 
without doaastic violanea (112 casas rafarrad, 89 closad past 
0). Ona attornay in aach of two diffarant firms handlad 
contastad divorcas with doaastic violanea (81 total casas 
rafarrad, 66 closad past 0). Thasa nuabars ara also containad 
in Tabla 3-1. 

U 



192 

p*«r ravlav p«n«l of thr*« faaily law axparta in th« San 

Antonio araa b« fozaad to aivaluata th« quality of acxvicaa 

randarad in thosa atudy caaaa cloaad via judicial raaolution. 

Ona panal aaaibar would ba chosan by aach of tha LSC, tha San 

Antonio Bar Aaaociation and BCU. 

To aaaiat in tha fozaation of tha panal, tha pxojact 

dlractor aought panaliat raco—andationa froai vaxioua local 

attomaya with whoa ha had bacoow acquaintad in tha couraa of 

bia work on tha atndy'a raaaarch daaign. Tha naaaa of thraa 

attomaya wara aantionad aora fraquantly than any othara. Aftar 

•aating with aach of thoaa attomaya, tha projact diractor 

forwardad thair naaaa to tha LSC, San Antonio Bar and BCLA. All 

thraa organiaationa avantually waivad thair rlghta to aach naaa 

ona panaliat and agraad to accapt all thraa attomaya 

racoanandad by tha projact diractor. Bach panaliat ia 

cartifiad in faaily law by tha Taxaa Board of Lagal 

Spacialication. 

Tha panal'a firat taak waa to idantify tha critaria it 

would uaa in avaluating aarvica quality. Tha panal'a diacuaaion 

of quality raviaw critaria ganaratad two docuaantai a grading 

ayataa, which ia diacuaaad in aora datail in Chaptar 3 and tha 

atndy'a quality raviaw data collaction inatruaant, callad tha 

Caaa Fact Shaat (aaa Appandix B), which idantifiad tha 

caaa-ralatad inforaation which tha panal aaid it naadad to 

•valuata aarvica quality. Data for all but fiva itaaa 

liatad in tha Caaa Pact Shaat could ba obtainad froa aithar 

16 
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study or court case files.  After the study was underway, a 

Supplenental Case Service Report (SCSR) was developed to obtain 

the remaining Infomatlon (see Appendix B).  Attorneys were 

asked to conplete this fora after the study's case closure 

deadline passed on June 30, 1987. 

It is necessary to point out that the (juality review 

component of the study was added after the study was underway. 

Initially, it did not seem necessary to have the Quality Review 

Panel selected and its criteria defined and relative weights 

assigned to them before the study began and sosw cases were 

closed. The peer review procedure was designed and implemented 

after the study began. Whether this affected the overall peer 

review findings for any specific mechanisms or for all the 

providers cannot be determined from the data collected. 

Moreover, it now appears that considerable administrative 

time and effort would have been saved in the collection of 

quality review data — for example, the Case Service Report and 

its supplement could have been combined into one form — if the 

peer review panel had been formed and its evaluation criteria 

identified prior to client Intake, •• was originally planned. 

Case Intake. Referral and Closurm 

Hhen the study's case Intake began, BdA's intake 

procedures for clients seeking legal assistance with a divorce 

case consisted of the following four stepsi First, clients 

were Initially screened for income eligibility, usually in a 

« 
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brlaf telephone Interview. Most clients were told to call BCLK 

on Hondays for these interviews, although office policy 

permitted urgent cases to be handled at any time. Second, 

during the initial telephone screening interview, clients who 

were determined to be income-eligible were given an intake 

interview appointment for another day that same week. During 

that Interview, a case card was prepared for each client. 

Third, case cards were reviewed by the chief of BCLA's Divorce 

Section. Fourth, following that review, clients were notified 

whether their case was accepted. If accepted, clients were 

asked to call back for a divorce questionnaire interview with 

the Divorce Section's paralegal. Clients with non-urgent cases 

were asked to call for a questionnaire interview appointment 

about 8-10 weeks after being notified of case acceptance, and, 

when they called, they were given an appointment another 8-10 

weeks after that. In other words, the wait for what most law 

offices call the Initial client Intake Interview typically 

amounted to a minimum of four months. 

During this study, BCLA intake personnel continued 

to conduct all initial telephone screening interviews. 

The first clients who called each week and were found to be 

income-eligible ware given intalce interview appointments with 

the project administrator until all appointawnt openings for 

the week were filled. 

The project administrator's client Intake interviews 

were based on BCUl'a initial Intake and subsequent divorce 

18 
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(luastlonnalr* Interviews.  BCLA's divorce questionnaire was 

adapted for use by the study, and each client was asked to 

complete it upon arriving for the Intake interview (see 

Appendix F).  In addition, the project adainlstrator completed 

a BCIA case intake card for each client either during or 

following the intake interview (see Appendix F). 

The project administrator classified each client's case 

on the basis of the information gathered during the intake 

interview. At the end of each week, the administrator divided 

those cases accepted for service under the study by case type 

and assigned them to the study mechanisms on a rotational basis. 

If a client was assigned to either the contract or staff 

mechanism, the project administrator sent a form acceptance 

letter to the client and a form referral letter to the 

appropriate attorney. The client's acceptance letter included 

information about who to contact for further service. A copy 

of the client's CSR was also sent to the attorney. 

If a client was assigned to the voucher mechanism, the 

project administrator prepared and sent the client a form 

letter which said that a private attorney would handle the 

case. The letter also asked the client to come to the 

administrator's office at a designated time to pick np a legal 

services voucher. When a client came to the administrator's 

office to pick up the voucher, the administrator first gave the 

client an information sheet and a copy of the voucher panel 

list. The administrator asked if the client had any questions. 

if 
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and, if so, tha adBlnistrator tri«d to «naw«r tbmm.    S«cond, 

th« adBlnlstrator had tha client algn and data aach c^y of tha 

vouchar. Third, tha adalnlatrator gava tha ellant an anvalopa 

containing tha thraa algnad vouchar coplaa vlth tha following 

thraa Itana attachad to tha original vouchart a postcard vhlch 

tha salactad attomay waa to coa^lata and ratum to tha 

administrator notifying har of tha ellant'a salactlon of that 

attomay, an Attomay Inforaatlon Shaat and tha ellant'a 

original CSR. Tha adalnlatrator kapt for tha atudy's fllaa a 

copy of tha C^R and tha atudy copy of tha ellant'a algnad 

vouchar. 

»r 
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Tabl* 2-1 

Potential and Actual Voucher Values 

Ca«a Type 

Potential values 

Lowest Survey    Hlnnlng Negotiated Actual values 
Fee Quotation    Contract Amount  StltCttd  

Uncontested 
Divorce       $150 

Contested 
Divorce 

without 
doiaestic 
violence       500 

Contested 
Divorce 
with domestic 
violence       500 

$101 

225 

265 

$120 

280 

360 

21 
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CH&PTKR 3 

STUDT FUDiaSS 

Th« Study was d«slgn«d with two primary goalst to test th« 

workability of two private attorney mechanisms -- contracts and 

vouchers — for delivering legal services to the poor and to 

compare the cost efficiency and quality effectiveness of those 

mechanisms to each other and to a staff attorney program. The 

study's case management, peer review and cost estimate data 

provide some evidence regarding each of those issues. 

I.  Case Management 

The study's case management statistics identify 

efficiency-related issues in connection with the delivery 

systems studied. Those issues are discussed in detail belowt 

Client intake 

Case intake and referral occurred from November 1985 

through October 1986. During that time, the project 

administrator scheduled 2,956 client intake interviews. Nearly 

1,400 of those scheduled Intalce interview appointments were not 

kept, a no-show rate of 47 percent. This cosipares to BCLA's 

initial-lntaJce-interview-appointsMnt no-show rate for all 

cases, not just divorce, of 30 percent for 1985 and 25 percent 

for 1986. The decline in BCLA's intake interview no-show rate 

23 
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froa 198S to 1986 coabliwd with tha study'• coaparatlvcly high 

rat* suggest that lagal ssnricss cliants saaklng asslstanca 

with a divorca caaa ara aora likaly to aiss thair schadulad 

intaka appointawnts than legal sarvicas cliants ganarally, but 

tha underlying causes of both the study's and BCLA'a no-show 

ratea are unknown. 

Cliwnt toilHgt to PHCTM t CMit tfttr rttancal 
The figures in Table 3-1 show, by delivery aechanisa and 

ease type, the nuober of cases closed at 0 (after the initial 

atudy intake interview but before the initial attorney 

Interview). These cases are not included in the 47 percent 

no-show rate for intake interviews referred to above. Voucher 

cases were closed at 0 if a client failed to pick up a voucher 

or if the client failed to select an attorney after picking up 

a voucher. Contract and staff program cases were closed at 0 

whenever a contract or staff attorney returned the Case Service 

Report (CSR) fora indicating that the client had failed to 

•how up for the initial attorney interview. In effect, cases 

were closed at 0 if soae initial intake occurred but the client 

never aet with a lawyer. 

The nuad»er of cases closed at 0 as a percentage of total 

case referrals was six percent for the staff attorney prograa, 

13 percent for the contract aechanisa and 33 percent for the 

24 
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voucher mechanism.^' These Inter-nechanlsn differences are 

statistically significant, but their causes cannot be 

identified by the study.  For example. It was not possible to 

tell whether the no-show rate In voucher cases resulted fro* 

access inconvenience; bothersome paperwork; misunderstood 

paperwork or confusion over paperwork; unfamlliarlty with 

attorney selection; change of mind after reflection; 

considerations peculiar to clients receiving vouchers which 

caused them not to proceed; or some combination of the above. 

Any future studies into delivery systems should include 

procedures for interviewing client no-shows and clients who 

fall to pursue a case after referral. To accoaipllsh this, it 

is possible that clients will have to be told they are part of 

a study and then asked to consent to be interviewed later. 

Some data explaining the different failure to pursue rates for 

the mechanisms would contribute greatly to knowledge about 

client acceptance. 

Case completion rates 

The study identified significant inter-mechanlsm 

differences in case completion rates (see Table 3-2). Of all 

cases closed at SOSM fraction greater thajt 0, the percentages 

closed via judicial resolution were 89 percent for vouchers. 

^>The project proposal of March 18, 1985 posed as the 
central test of the workability of the voucher mechanismt 
'Will eligible clients who are selected to participate in such 
a system actually choose to do so?* Apparently, 33 percent of 
the voucher recipients in this study chose not to do so. 
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80 percent for contracts and 51 percent for the ataff attorney 

prograa.  In addition, 75 percent of all fractlonallsed ataff 

cases (those closed after at least soae initial attorney-client 

contact but prior to decree) were closed at 1/4 (following the 

Initial attorney interview but prior to the filing of any 

pleading), compared to 27 percent for contracts and 14 percent 

for vouchers. The percentages of all fractionalited cases 

closed by the three aechanisns at 3/4 were 71 percent for 

contracts, 73 percent for vouchers and 37 percent for the staff 

attorney prograa. 

This evidence is consistent with expectations for results 

based on the greater econoaic incentive which private attorneys 

have to complete a case and to do so in a tiaely fashion.^* 

Case eloaure 

When data collection ended in June 1987, soae 20 aonths 

after case intake and referral began and eight aonths after 

those activities ended, the nuaber of cases which remained open 

was substantially greater for the staff prograa than for either 

'' * In the study, contract and voucher attorneys were paid 
according to what aaounted to a sliding scale under which they 
received more for eases closed by decree than cases closed at 
some earlier stage. 

The study assuaed that clients regarded the judicial 
resolution of their divorce cases as their ultiaate goal. 
The study did not atteapt to determine whether merely seeing 
an attorney might have satisfied some of the client's needs 
or whether there aight have been other unidentified but 
algnifleant factors which affected the staff prograa's case 
closure results. 

U 
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private attorney mechanism, as the following figures Indicate 

(see also Table 3-1)i 

— Total study cases open in June 19871 107. 

— Staff cases openi 65 (61 percent of total open cases). 

— Contract cases openi 23 (21 percent of total open cases). 

— Voucher cases openi 19 (IB percent of total open cases). 

Expressed as a percentage of net case referrals (gross case 

referrals minus the number of cases closed at 0), 25 percent 

of the staff program cases remained open in June 19B7, compared 

to 10 percent for vouchers and seven percent for contracts. 

Similarly, of cases in which an attorney interview took place 

and which were not closed at 1/4, more than a third of all 

staff program cases were still open; compareible figures for 

contract and voucher cases are eight and 10 percent, 

respectively, and 40 percent of all contested cases were still 

open. 

Consistent with this finding is the significantly greater 

amount of time which staff attorneys took to complete 

judicially resolved cases compared to private attorneys 

(see Table 3-3). For each of the case types handled by the 

staff program, average processing time per case, from initial 

Interview to final decree, was more than 200 days. Average 

case processing times for the two private attorney mechanisois 

ranged from a low of 120 days for contract contested divorces 

with domestic violence to a high of 160 days for contract 
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cont«st«d divorcas without dooMttic violanca {••• Tabl* 

3-3)." 

Cmmm  elMaHleatloa 

Tha caa* claaaificatlon laaua that aroaa in tha atudy 

partalna prlaarily to tha workability of coapanaatad prlvata 

attomay BachanlaMi rathaz than all lagal aazvicaa dalivazy 

ayataas. Sith aoat coapanaatad prlvata attomay dalivary 

•yataaa, tha aarvica faa paid will dapand on tha typa of caaa 

to ba handlad. Accurata caaa claaaificatlon, tharafora, la 

critical to tha coat of auch aodala. 

Tha atudy'a original caaa aanagaaant goal waa 900 total 

caaaa rafarrad out and cloaad by judicial dacraa. Thia nuabar 

waa to ba dividad aqually aaong tha nina caaa typa/dalivary 

•achaniaa catagoriaa. Aa Tabla 3-1 ahowa, whila tha atudy'a 

total caaa rafarral goal waa aat, targatad nuabara wara not 

achiavad in avary caaa typa/dalivazy aachaniaa catagory. In 

particular, projactiona of BCL&'a annual voluaa of violanca 

caaaa provad to ba inaccurata. 

Barly in tha atudy, an adjuataant waa aada in tha baaia 

oaad by tha projact adainiatrator to claaaify atudy caaaa aa 

uncontaatad (Typa &) or contaatad without yiolanca (Typa B). 

"It la Intaraating to nota that tha avaraga 'attomay 
tiaa' for tha thraa vouchar aachaniaa caaa typaa ia invaraaly 
ralatad to caaa coaiplaxity rathar than diractly ralatad aa ona 
aight ajcpact. 
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During th« first four or five wa«ks of client intake, the 

project adminiatrator classified a case as Type A whenever she 

felt it appeared probable that the case would be uncontested 

(basing her judgments on her experience as a paralegal for 

BCUl's Divorce Section). Even though none of the cases which 

the administrator referred out as Type A were returned for 

reclassification as provided for by the study, the project 

director instructed her to change the basis of her 

classification of cases froa a 'probability* of being contested 

(or uncontested) to a 'possibility' of such contest. That way, 

problems associated with reclassification could be Icept to a 

minimum and the study's original design would not have to be 

altered in mid-course. 

From both perspectives, the change was highly successful — 

perhaps too successful. Only 21 cases in all were returned for 

reclassification during the study's 12 months of case intake 

and referral.  In 20 of those cases, a child custody dispute 

developed, requiring reclassification, and in one case domestic 

violence occurred. It is possible, of course, that the study's 

low incidence of returned cases may be due to the project 

administrator's experience as a paralegal for BCLA's Divorce 

Section and her job skills, but it is also possible that some 

private attorneys reaped a 'windfall*; that is, they were paid 

a Type B case fee for handling a case which turned out to be 

Type A. The possibility of such windfalls cannot be avoided 

with a voucher mechanism, but it can be factored into contract 

n 
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prlc* nagotlatlona, •specially If aach contractor ia hlrad to 

handla aoow caaas of aach typa. Thia aituation llluatrataa tha 

unantlclpatad quaationa that aroaa aa tha atudy got undarway 

that had to ba raaolvad aa data was baing collactad. 

Ona othar ralavant atatistic not raportad in Tabla 3-1 is 

tha ntiaibar of casas which tha projact adainistrator classifiad 

aa likaly to involva a child cuatody diaputa. Thaaa caaas wara 

not diatributad among all thraa •achaniana, but rathar wara all 

ratained by or rafarrad back to tha staff progran.''* 

Ninaty-fiva, or 9.5 parcant, of tha study's 1,000 casa 

rafarrals wara so classifiad. Khan addad to tha 20 caaaa in 

which a child cuatody disputa davalopad aftar casa rafarral, 

tha total nuoibar of such caaaa coaas to IIS, or about 10 

parcant of all casas rafarrad. Thaaa wara quita likaly tha 

•oat coaplax and tlma-consuaing divorca casas to handls, and 

**It is unclaar fron tha infomatlon provldad by BCLA 
whathar and to what axtant tha staff attornay who handlad 
projact caaas was also responslbla for child custody (Typa D) 
casas. This is particularly inportant bacausa thara waa only 
ona attornay at BCLA handling all four typas of caaas (Cox, Tha 
San Antonio Vouchar Studyi A Prograas Raport, August 20, 1986, 
paga 2}.  It is also unlcnown how many additional auch casas 
wara iaposad on tha BCLA staff as a rasult of this procadura. 
Vouchar and contract attorneys wara Infomad that no Typa D 
caaas would ba rafarrad to thaa and that thay could rafar back 
to BCLA any casas which tumad into Typa D casas. This 
knowledge on their part undoubtedly affected their willingness 
to participate in the project and the price for which they were 
willing to work. The requirenent that BCLA handle Type D cases 
clearly iiiposed a cost and workload burden on the program which 
cannot ba quantified by the study.  It is also not possible to 
quantify the effect that handling Type D cases had on the 
staff's handling of other case types in the study. 
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thalr actual inpact on tha staff prograai waa not awasurad In 

tha study.  In futura atudlaa. It would ba adviaabla to account 

for thasa casaa *ora dlractly. 

IXJ Pttr RtYtt¥ 

Execcu 

Tha study's paar ravlaw panal conalatad of thraa attoxnays 

in prlvata practlca in tha San Antonio araa, aach cartlfiad in 

family law by tha Tazaa Board of Lagal Spacialisatlon. 

Prior to avaluating tha study's judicially rasolvad casaa, 

tha panal met and astabllshad procedural and substantive 

guidelines under which it would operate. The goals of the 

panel's procedural guidelinea were twofoldi First, the panel 

wanted to maximise consistency of grading by dividing all cases 

to be evaluated by case type and avaluating all cases of a 

particular type at one time. In all, six groups were formed — 

one for each study case type with children and one for each 

type without children. Second, the panel wanted to assore 

random assignment of casea within each group among all three of 

ita membera. This was important because the number of cases to 

be reviewed required that each be evaluated by only one 

panelist, and random assignment eliminated the poasibility of 

bias.^' 

^'From time to time during the actual evaluation process, 
the entire panel did diacuss problems which specific cases 
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Tha panel's grading schmM covering matters of substantive 

law called for evaluating every case in two waysi First, each 

case folder was reviewed to determine which itesM on a checklist 

of service dimensions were satisfied (see Appendix C). The 

checklist identified those service dimensions which the panel 

felt were basic to the handling of a Texas divorce case and 

assigned a specific number of points to each dimension, 

indicating its relative importance to overall service quality.** 

A percentage point score was computed for each case by dividing 

the number of points a case received by the total number of 

points it could have earned.* * 

It must be recognized that the criteria selected and the 

relative weights assigned to them affected the outcome of tha 

quality review. For example, failure to obtain an enforceable 

presented, but assignment of a final grade for each case was 
the responsibility of the reviewing panelist only. 

**It should be noted that none of the attorneys handling 
cases were Informed of the service dimensions upon which their 
case work would be judged, nor the relative weight that would 
be assigned to each dimension. As a result, if any delivery 
Mechanism exhibited systematic substantive disagreeswnts with 
the Quality Review Panel about relevant service dimensions or 
their relative weight, there would be an impact on that' 

chanism's total point score. 

**Rhen a service dimension did not apply to a particular 
case even though it did apply to the case group in general, the 
reviewing panelist marked 'inappropriate' on the case 
•valuation sheet. If insufficient information was available to 
judge whether a service dimension was satisfied, the reviewing 
panelist marked *sd.ssing.' The points assigned to any service 
dimension marked either 'inappropriate' or 'missing' were not 
included in the total number of points possible for that case. 
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child support order was given the highest weight of 30, while 

failure to specify visitation right* was given the lowest 

weight of 1. This relative weighing was developed by the panel 

without the participation of or review by attorneys experienced 

in contract or voucher delivery systeas, clients or experts in 

poverty law. The panel WMmb»zu  were selected on the basis of 

their recognised expertise as family law practitioners In the 

San Antonio area. They developed the review criteria for the 

•tudy froa their particular practice perspectives in an effort 

to define an appropriate standard of practice against which to 

•easure the work of study attorneys. 

Second, after reviewing a case folder and sMrldng each 

service dinenaion as 'adequate,' 'inadequate,* 'inappropriate* 

or 'Bissing,' the evaluator selected one of five possible 

professional review ratings (very good, good, average, poor or 

very poor) based on a subjective professional evaluation of the 

overall quality of service rendered. These ratings were 

quantified as followsi 5 ' very good, 4 • good, 3 • average, 2 

- poor, 1 - very poor (see Appendix G). 

The panel pretested its grading systaai on a saall saaple of 

cases closed early in the study. Two questions were of priaary 

concern to the paneli First, would all three panelists be able 

to apply the grading systaa consistently? Second, could the 

grsding systea be applied to all study cases? The results of 

the trial nut answered both questions afflzaatlvaly. 
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Tha panal reviewsd 462 dlvorq* caaa folders.^"  Each 

folder contained an avaluatlon shaat (sea Appendix H), a copy 

of the case decree (with the nane of the attorney representing 

the study's client deleted to maintain the anonymity of the 

attorney and the delivery mechanism), a summary of the project 

administrator's initial intake interview and a completed case 

fact sheet containing the information which the panel said it 

needed to judge service quality. The folders were arranged in 

numerical order by case number within each case type group and 

divided among the three panelists on a rotational basis. 

The study's peer review findings were analysed in the 

context of the following four questions! 1) What quality of 

service was rendered in the study cases generally? 2) How did 

service quality differ between the study's three delivery 

mechanisms? 3) What service dimensions were most and least 

problematic among study cases generally? 4) How did the 

incidence of service deficiencies differ between the delivery 

mechanisms?'^ 

">A total of 468 divorce cases were closed via judicial 
resolution. Three contract C cases, however, were closed by 
formal withdrawal of the attorney sometioM after the case 
petition was filed but prior to the entering of the final 
decree. Therefore, they were not included in the study's 
quality review process. Judicial folders for two staff A cases 
could not be located at the Bexar County Courthouse, so they, 
too, were excluded from the quality review process. Finally, 
one voucher A case involved a paternity issue; thus, its 
judicial folder was closed to public scrutiny. 

' ^ Comparisons across case types within each delivery 
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It is important to renenber that aach case received two 

service quality gradest  a percentage point score and a 

subjective professional review rating. The percentage point 

score indicates the percentage of total possible quality review 

points a case earned and the professional review score indicates 

the panel's subjective view of the overall quality of service 

rendered. 

finding! 

Two factors Influenced the conclusion which the study's 

Quality Review Panel reached concerning the overall quality of 

service rendered In study casesi the level of service quality 

on average and the variation in service quality from one case 

to another.  Those results are presented in Tables 3-4 and 3-S. 

The study cases on average earned 70 percent of all 

possible overall quality review points. The overall mean 

professional review rating of 2.82 for study cases was less 

than the 3.00 rating that the Quality Review Panel designated 

as "average.* In view of these findings, the panel considered 

the quality of service rendered In study cases to be 

unsatisfactory.  The low level and high variation of service 

mechanism and between the study's three case types on average 
were complicated by possible attorney-related influences. 
Therefore, it Is impossible to determine whether observed 
differences were due to case complexity or attorney-related 
Influences or both.  In view of this, neither intra-mechaniam 
nor inter-case type differences are discussed in this report. 
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quality gradat for all the ttudy cas«« auggeat that aarvlca 

quality nay hav* bean a aarioua problaa ragardlaaa of dalivary 

iMchanian, at laaat in tha judqanant of the Quality Raviaw 

Fanal evaluating tha atudy caaea. Of tha thraa •achaniaaa, 

ataff proqran caaaa racaivad tha lowaat »aan parcantaqa point 

acora (60) and tha lowaat aaan profaaaional raviaw rating 

(2.40). Voucher and contract caaaa received the aaoa niean 

percentage point acore (73), but the mean profeaaional review 

acorea differed, 3.07 for the voucher caaaa and 2.80 for the 

contract caaaa. Aa thoaa acorea indicate, none of the 

•echaniana performed better than barely above tha 'average* 

expected by the Quality Review Panel. 

Table 3-6 illuatratea how the delivery Bechaniaaa acored 

for apecific aervice deficienciea Identified by the Quality 

Review Panel. Scorea in Table 3-6 provided the baaia for the 

quality review acorea in Table 3-4. The varioua aervice 

deficienciea for which quality review polnta were deducted are 

lietad in column 1 of Table 3-6. The nuaber of pointa which 

the panel aaalgned to each aervice deficiency are preaanted in 

coluan 2 of Table 3-6, indicating how relatively aarioua tha 

panel conaidered each deficiency to be. Finally, tlie 

percentagaa reported in coluana 3 through 6 of Table 3-6 

indicate the incidence of each aervice deficiency by delivery 

•echanlaa and for all atudy caaea coabined. 

At firat glance, aoae of the acorea tor all the aechaniaaa 

appear to be caoae for particular concern. For exaaple, in 
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AliBost 75 percent of all applicable cases, tenporary orders 

were not prepared and filed.  In aore than 50 percent of 

applicable cases, a separate employer's order to withhold 

income was not prepared and' filed. Social security numbers for 

each spouse were not included in more than 70 percent of all 

case decrees. Slightly fewer than 70 percent of all decrees 

failed to provide for the division of marital debts, and more 

than 60 percent failed to provide for the allocation of any tax 

liabilities.  In any kind of legal matter, the facts of the 

case determine the specific steps that are appropriate for an 

attorney to take.  The quality review checklist did not provide 

for a more in-depth evaluation of cases to determine the 

appropriateness of all the steps identified by the Quality 

Review Panel as potentially important. 

Compared to the two private attorney mechanisms, the staff 

program received the poorest service quality grades in the 

following areas (see Table 3-6)i lack of prompt filing of 

divorce petition, lack of prompt resolution of case, lack of 

prompt entry of Judgment, failure to make record of final 

hearing, lack of temporary orders, inconsistencies within 

(tecree, lack of enforceable child support, lack of employer's 

order to withhold income, lack of division of debts and lack of 

allocation of tax liability. The voucher sMchanism received 

the poorest service quality grades in the following areasi 

failure to make record of final hearing, lack of defined 

visitation rights, lack of defined duties of managing and 
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poaa«s*or7 eonsaxvator, Inapproprlat* child aupport and lack of 

pcmanant injunction or protactiva ordar. Tha contract 

mechanlam racaivad tha pooraat aarvlca quality gradaa in tha 

following araaai inadaquata attomay tiaa input, Inappropriata 

fonut of dacraa, lack of aocial aacurity nuoibar for apouaaa, 

lack of child aupport past 16 and lack of diviaion of proparty. 

nil garviea Com*  K«t<Mi-yf 

A principal objactiva of tha atudy waa to dataraina tha 

ralativa coat-afficiancy of tha thraa dalivary nachaniana 

taatad. Bovavar, tha atudy'a findinga ara not concluaiva on 

thla iaaua bacauaa tha atudy did not collact coaplataly 

conparabla coat data for all thraa dalivary Bachaniama and 

bacauaa ralativa coat rankinga diffar dapanding on which data 

•atimataa ara uaad aa tha baaia for coapariaon (aaa Tablaa 3-7, 

3-8 and 3-9). 

Hourly coata varied widaly among and batwaan tha dalivary 

nwchaniaaa for Judicially raaolvad caaaa (aaa Tabla 3-9). 

On thia aaaaura, tha ataff program waa tha laaat axpanaiva 

for all typaa of caaaa axcapt vouchar attomaya in Typa A 

caaaa. Contract attomaya wara tha aoat coatly in aach 

category of caaaa. In Typa C caaaa, tha contract attomay 

coat waa 2.S tiaaa tha vouchar attomay coat and four tiaaa 

tha ataff prograa coat." 

''Other atudy findinga with regard to reported attorney 
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In the original study design, ••rvlc* costs par cssa closed 

for each of the two private attorney mechanlsns were assuaied to 

be equal to the attorney fee paid.  Three factors influenced 

that feet the type of case handled, the delivery aechonisa and 

the status of the case at closure. The fees paid for 

judicially resolved voucher and contract cases are presented 

in Table 3-7. 

Then, since staff progroa attorneys are not paid a fee per 

case as ore private attorneys, an estiaate of per case service 

costs was calculated for the« that would have soae coaparative 

relationship to the fee-based service costs identified for the 

private providers. Two different estiaates were calculated for 

comparison purposes (see Table 3-7). One is based on the staff 

attorney estiaates of tiaie spent in disposing of the 100 

divorce cases in the study closed to judicial resolution by the 

staff progran and the other is based on an atteapt to allocate 

a pro rata portion of the BCIA total budget to the staff 

aeabers engaged in handling these cases. 

The tiae-based estiiMte for the staff prograa was 

calculated by aultiplying reported tiae spent on each case by 

hours for judicially resolved cases produced soae interesting 
data (see Table 3-8), particularly the relatively high 
coefficients of variation (ratios of standard deviation to 
nean), the nagnituda of differences in reported attorney hours 
on average across the study's delivery aodels for the saae case 
type and the relatively low reported attorney hours on average 
for staff and contract Type C cases (contested divorces with 
donestic violence). 



215 

th« appropriate hourly wages paid l9y BCLAi (attorney hours x 

attorney hourly wage) *  (support staff hours x support staff 

hourly wage). The results were $81 for Type A cases, $90 for 

Type B cases and $88 for Type C cases. 

The budget-based estinate for the staff progran was 

calculated In four steps on the basis of BCLA budget 

expenditure data and case closure statistics for the prograa's 

Divorce Section. First, the 1986 hourly wages for the 

section's attorney, paralegal and secretary were multiplied by 

37.S hours (BCLA's official work week) to obtain weekly wage 

estimates. Those estimates, In turn, were multiplied by 53 to 

obtain annual salary estimates." Second, BCLA's annual 

budget figures show that employee fringe benefit expenditures 

amount to 21.7 percent of total wages paid, so the annual 

salary estimates were multiplied by 1.217 to obtain a total 

employee expense estimate for the Divorce Section. Third, 

total Divorce Section employee expenses were divided by total 

program employee expenses to determine what percentage of 

program non-personnel expenses to allocate to BCLA's Divorce 

Section. Fourth, employee expenses plus non-personnel expenses 

for the three staff members of BClA's Divorce Section were 

divided by the total number of divorce cases closed via decree 

in 198S. The result was $313 per case closed. This figure was 

'IHourly rather than annual wage figures were requested, 
along with budget expenditure data, so that time-based 
estimates could be calculated. 
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u«*d aa an ••tlnata for all thxa* typ«a of divorc* caaaa in the 

atudy. 

The tlne-baaed and budget-baaed formulaa thua fomulated 

produced quite different reaulta (ae« Table 3-7). The 

budget-baaed eatiaatea turned out to be three and four tinea 

greater than the tloe-baaed eatiaatea, and they exceed every 

private attorney fee paid except one (for a judicially reaolved 

conteated divorce with doaieatic violence handled by a voucher 

attorney). 

Further cloae analyaia ia hampered by the abaence of data 

the aignificance of vhich could not be appreciated until after 

the atudy waa conpleted. 

Por example, it may not be correct to aaaume that aervice 

coat per caae cloaed in each of the private attorney mechaniama 

la equal to the attorney fee paid.  The provialon of legal 

aervlcea involvea the expenditure of attorney, aecretarial and 

paralegal time regardleaa of the delivery mechaniaa uaed. 

Determining the providera' coat of thoae legal aervicea dependa 

on the availability of accurate time-keeping recorda for thoae 

peraonnel. The Caae Service Report (CSR) deaigned for the 

study Inquired as to the amount of tiiM apent by attomeya and 

support staff on each case. 

Ko adjustment for overhead costs was included in the 

estimates for the three delivery mechaniama. While auch an 

adjuatment ahould be included in a calculation of the full coat 

of the program ataff's time, the oad.8sion may be appropriate in 
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•aklng comparlaona b«tw««n tha staff prograa and vouchar and 

contract aachanlaaa. Tha flxas providing thosa aarvlcas nay 

hava uaad aarginal coat analysla (charging all ovarhaad to 

othar billad hours) to datanina thair faaa for tha study caaas 

or thay Bay hava parcaivad thamsalvas to ba sailing unusad, or 

axcass, tlaa for which any faa would ba battar than nona.'* 

Tha study was not dasignad in a way that would parait an 

astiaata of ovarhaad costs to ba calculatad saparataly for aach 

•achaniaa.  It is not known whathar tha faa-basad par casa 

sarvica costs for tha contract and vouchar attomays raflacts 

thair ovarall ovarhaad and adainistrativa costs. Also, tha 

study did not dataraina whathar tha participating privata 

attomays fait thair coapansation was adaquata to juatify thair 

continuad participation in vouchar aachanisas sponsorad by BChk. 

Coaparabla cost aust ba considarad in light of two distinct 

factors I first, tha total cost to tha sarvica providar in aach 

aachanisa; and sacond, tha purchaaar of tha providad sarvicas. 

In tha study, tha Lagal Sarvicas Corporation providad tha funds 

for all aachaniaas. Tha LSC purchaaad tha contract and vouchac 

sarvicas froa privata attomays and diraetly fundad tha 

sarvicas of tha staff prograa through its ragular funding of 

BCU. Tha study did not attaapt to dataraina whathar tha total 

cost of providing tha sarvicas was covarad by tha faas 

'*aa* Mclndoo and O'Staan, How to Maka Graatar Profits by 
Chary!ng Lowar Taas. vidaotapa producad for tha ABA Spaclal 
CoBBittaa on tha Dalivary of Lagal Sarvicas, 1988. 
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zmcaivmd.    Tha vouchar and contract attomaya' actual coat pac 

hour of aarvlca includad offica ovarhaad oparatlng coata 

(unlaaa aarglnal coat analyala waa uaad) plua a profit alaaant 

which, though abaant In tha ataff prograa, la navarthalaaa a 

raal coat to tha contract or vouchar provldara In randarlng tha 

aarvlca. Thaaa coata would raqulra aaparata accounting In tha 

analyala to aaaura coaparablllty batvaan tha thraa •achanlaaa. 

For thia raaaon. It la Inaccurata to concluda, aa waa at flrat 

thought In daalgnlng tha atudy, that aarvlca coata par caaa 

cloaad for aach of tha atudy'a two prlvata attomay aachanlaaa 

ara nacaaaarlly aqual to tha attomay faa paid. That la trua 

only from tha point of vlaw of tha part purchaaar-part provldar 

Lagal Sarvlcaa Corporation. 

Mo Information waa obtalnad on tha aarvlca coat of tha 

attornaya and aupport ataff Involvad In tha contract or vouchar 

•achanlama, although an affort waa mada to aupply tha 

Information for tha ataff program In tha abaanca of any uaoal 

prlca for aarvlcaa randarad. Coat flguraa for tha contract and 

vouchar machanlama alao appaar to hava omlttad admlnlatratlva 

coata Incurrad by tha Lagal Sarvlcaa Corporation In procaaalng 

contract attomay paymanta and to tha Baxar County Bar 

Aaaoclatlon In procaaalng vouchar attomay paymanta. Putura 

atudlaa In which ralavant data la collactad will ba raqulrad 

bafora total coat of aarvlca of dlffarant ayatama can ba 

coaiparad with cartalaty. Anothar aapact of workability of 

thaaa machanlama — that la, whathar tha participating 
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•ttomays would ag«ln participat* at th* ••»• f*« l«v«ls or 

wlMthar other attomays could b* found who would ~ was not 

conaid«r«d In th« study. 

k  cloaar analysis of tha tla* and budg«t-bas«d cost 

•sti«at«s for th* staff prograa also indicataa tha naad for 

significant additional data. For axaapla, with raspact to the 

tiaa-basad astiaata, tha hourly waga usad in tha calculation 

affactivaly assusMS that aach of tha 1,950 hours workad by 

Divorea Saction parsonnal is *billabla.* On raflaction, it is 

apparant that tiaa should ba subtractad in tha calculation for 

such things as vacation, sick laava and administrativa 

activitias to dataraina an accurata hooxly waga rata for 

•billabla" tiaw during tha yaax. 

Siailar difficultias arlsa in tha bndgat-baaad astiaata. 

This astiaata doas not account for all tiaa spant by tha staff 

prograa's Divorea Saction during tha study on intarviawing 'no 

shows* and working on casas closad prior to final dacraas or 

still panding at tha and of tha study's data collaction 

pariod. Tabla 3-2 indicates that tha staff prograa invastad 

conaidarably aora tiaa in thosa casas than did tha othar two 

dalivary aachanisaa.** By its natora, tha budgat-basad 

astiaata aasuaas that tha charactaristlcs of both tha 100 study 

*>Such casas constitutad 68 parcant of tha total staff 
prograa casas in tha study (189 of 279), coaparad to 46 parcant 
of tha vouchar casas (1S2 of 328) and 36 parcant of tha 
contract casas (108 of 298). 
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casat handlad by BCIA'c Divorc* S«ction and th« 500 non-study 

casaa handled by th* divorce aoctlon during th« aaa* period 

war* th« aaiM. Howavar, that aasuaption is not justified, 

especially since a nuaiber of the non-study cases involvad 

conplicating custody issues. There is no data available froai 

the study on the amount of tioe required to handle the 

non-study cases. 

Because it is based on a percentage of the total BCU 

budget, the budget-based estimate does not allow for costs to 

the staff prograa of client coeoninity education and slailar 

services required by good practice and the ABA Standarda for 

Providers of Civil Legal Services to the Poor. Also, the 

budget-based analysis is unable to distinguish aaong the three 

types of study cases in allocating service costs, although the 

tine-based estimates for the ataff program and data froa the 

other tvo delivery laechanisms generally suggest that contested 

cases and cases involving violence foster high service costs. 

Por these reasons, the single cost figure first used in the 

budget-based estimate now appears suspect. 
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Tabl* 3-1 

A SuaoMzy of Caa* Rafarrala and Cloaura by Caaa Typa* 

Machanlaa and Caaa Typaa 

Contract    Vouchar 
ABC    ABC 

Staff 
ABC   Total 

Gxoaa Ruabar of 
Caaaa Rafarrad 
Oat 

Ruabar of Caaaa 
Cloaad at 0 

Hat lluaa>ar of 
Caaaa 
Rafarrad Out 

Huabar of Caaaa 
Cloaad 

Nuabar of Caaaa 
Opan 

lOS 112 81 116 124 88 96 106 77 905 

12 12 15 33 37 37 4 5 9 164 

93 100 66 83 87 51 92 101 68 741 

85 89 66 75 78 45 77 72 47 634 

8 11 0 8  9 6 15 29 21 107 

'•Caaa Typa A - Uncontaatad Divorcaa 
Caaa Typa B - Contaatad Divorcaa without Doiaatlc Vlolanca 
Caaa Typa C • Contaatad Divorcaa with Doaaatic Vlolanca 

25-196 - 90 - 8 



Table 3-2 

Muobar of Cmn  Closad by Casa Typa and Fraction* 
(C«a« atatva a* of Juna 30, 1987) 

Caa* Typa 

rractlonaliiad Status of 
Caaa Vhan Cloaad 

1/4 1/2    3/« Subtotal    Mo-SIkowa    Opan Total 

Contract Modal 

Typa A B2 12 8 105 

Typa B 17 C< §9- 12 11 112 

Typa C 15 44 15 0 81 

TOTAL       T. ~34 192 240 39 19 298 

Vouchar Modal 

Typa A 73 33 B 116 

Typa B 61 37 9 124 

Typa C 3S 37 f BB 

TOTAL »    3 If 17( 19S 107 23 328 

Staff Modal 

lypa A       2- 40 4 IS 96 

Typa B       2< 37 5 29 106 

Typa C       I! 21 9 21 77 

TOTAL       ~r, i  11 11 100 19< IB (5 279 

GRAND TOTAL     "11 1   17 61 460 <34 1(4 107 905 

*Casa Typa A • Oncontaatad Dl«0(eaa 
Casa ^ri» B • Contastad Dl«orcas without Doasstic Violanca 
Casa Typa C • Ccmtastad Oivoxcas vith DoaMstic Vlolaoea 

47 
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TBbl* 3-3 

C«a« Procaaalng T1B« bjr Caaa Typa and Dallvary Machanlaa 

Caaa lypa* 
Maan (and. Standard Darlation of) 

Moabar of Daya It Took... 

Projact Adalnlttrator 
to Frocaaa Study Caaaa' 

Cllanta to 
Salact Attomaya> 

24 
11 
14 

(32) 
( 7) 
(") 

10 
14 
10 

( •) 
(") 
(10) 

5 
C 
S 

( 3) 
( «) 
( J) 

Attomaya to 
Handlo Study Caaaa 

Contract Hachanlaa 
Typa A 12 (10) 
Typa B        IS ( 8) 
Typa C        10 ( 7) 

Voocbar Hachanlaa 
Type A        29 (15) 
Typa B 32 (22) 
Typa C        2« (15) 

Staff Progzaa 
Typa A 
Typa B 
Type C 

14 ( t) 
13 (10) 
13 (10) 

127 (43) 
160 (}«) 
120 (S() 

155 ((3) 
131 (71) 
128 (47) 

226 (90) 
215 (70) 
201  (57) 

*Caae Type A • Oneonteated DlTOrcea 
Caaa Type B - Conteated Divorcee without Doaeatlc Violence 
Caaa Type C • Conteated Dlvorcea with Doaeatlc Violence 

'Calculated aa the difference between the day on which the project 
adalniatrator intorvlawed each client and the day on which the caaa waa 
referred out. For voucher caaaa, the referral date ia the day on which the 
client piclced up hia or iMr voucher, ror the other two aechaniaaa, the 
referral date la the day on which the project adalniatrator notified the 
client that hia or her caaa had been accepted and that he or aha waa to 
contact a particular law office for aervice. 

'Calculated aa the dlffaranca between the caae referral date and the 
data of tha cllenfa flrat interview with hia or her attorney. 

'Calculated aa the difference between the data of tha client'a firat 
interview with an attorney and tha data on which the divorce decree waa aign 
by a judge. Theae diffarencea were calculated for petitioner caaaa only. 
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Tabla 3-4 

Parcantag* of Quality Raviaii Polnta Racaivad 
by Oallvary llachaalaa and Caaa Tjnpa< 

Casa Tn>a' Staff 
Oallvazr Hachanlaa 

Vouchax Contract 
All imllTmxr 

•achanslaa Coiibliiad 

.(• 
( 13) 
L93 

73 
( 15) 
170 

( 

70 
( IS) 
462 

A .C< .72 .65 
(.09) (.14) (•12) 

3t 73 ta 
• .60 .76 .77 

(.17) (.15) (.10) 
37 67 66 

e .90 .67 .92 
(.16) (.19) (.11) 

23 39 41 

All Caaa .60 .73 .73 
Typaa (.15) (.16) (.13) 
Coablnad 98 175 199 

^Tha flguraa praaantad In thla tabla ara tha aaan (top), atandard 
davlation (in paranthaaaa) and nuabar of caaaa aralnatad (bottoa). 

>Caaa Typa A • Uncontaatad DlTorcaa 
Caaa Typa B • Contaatad Dlvorcaa without Doaaatlc Vlolanca 
Caaa ^pa C • Contaatad Dlvorcaa with Doaaatlc Vlolanca 

O 
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Tabl* 3-S 

Prof««sioiMl Ravl«« lutinga bf 
Dallvary Machanln and Cfts* Typ* 

CM* Tn** Staff 
Oallvazy Vachaalaa 

Vouchar Contract 
jai Dallvaiy 

Kachaniau Conblnad 

* 3.01 2.26 1.63 
(.87) 
193 

• 

'!» 
3.19 
,.,1, 

2.98 
(.71, 

2.91 

170 

e aav 
1.7., 

2.94 
,1.14, 

3.(0 3.03 
(1.12) 

98 

All Cua Typas 
CoiailJiad 

2.40 
(••0) 

3.07 
(.99, 
175 

2.80 
(•»1) 
188 

2.82 
(.95) 
461 

1 Tha figuraa praaantad In this tabla ara tha aaan (top), standard 
davlatlon (In paranthasaa) and nuabar of casaa avaluatad (bottoa). Tha 
quality ratings ara bassd on a seals of 1 to S, with 1 • vary poor, 
2 • poor, 3 - avaraga, 4 - good, and 5 - vary good. 

'Casa Typa k • Oneontastad Divorcas 
Casa lH* B - Contastad Divorcas without Doaastlc Violanca 
Casa ^^ C • Contastad Divorcas with Doaastie Violanca 

>An avalnator Inadvartantly oalttad a quality rating for ona of thasa 
casas. 

SO 
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T>bl« 3-C 

Th« Incldane* of Sarrlc* Oaflelancias by DallTsry Hachuiisa' 
(By parcantag* of casaa handlad by dallvaxy Bachanlaa) 

Ralativa 
iHportanca of 
Each Sarvlca 
Daflelanev* 

Sarvlca 
PtftClinCY 

1. Lack of proapt 
filing of 
dlvorca patltlon     1-3 

2. Lack of proapt 
raaolutlon of caaa   1-3 

3. Lack of proBpt 
antxy of Judgaaont   1-3 

4. Inadaquata 
Bttomay tlaa Input  3 

5. Fallura to aaka 
racord of 
final haarlng       4 

6. Lack of tamporaxy 
ordara 5 or 10 

7. Inapproprlata 
fonaat of dacraa     2 

8. Inconaiatanclaa 
within dacraa       1 

9. Lack of (oclal 
•acurlty nuabar 
for apousaa 4 

10. Lack of daflnad 
Tlaltatlon rlghta 

11. I^ack of daflnad 
dutlaa of aanaglng 
and poasaaaory 
conaarvator 

12. Lack of anforcaabla 
child aapport 

Dallvary Machanli 
SiMil     VouchT« Com 

89* 

42 

69 

31 

2C 

86 

40 

71 

30 17 

kll 
Hachanlaa 

•raeta     rfWihlfW* 
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Tabla 3-C (contlnnad) 

RalatlT* 
laportanc* of 

terrica             tach Sarvlc* Oalivary Machaniaaa 
jai 

•achanin 
Cn^lnad 

13. Lack of aaployar'a 
ordar to withhold 
IncoM             10 93t 5t% 3*% S7% 

14. Inapproprlat* 
child aupport       10  ^i IS I 

IS. Lack of child aupport 
paat aga 11          5 < 29 Cl 37 

16. Lack of divlalon of 
proparty            4 3 S 

17. Lack of divlalon of 
dabta               4 •7 70 S9 69 

IS. Lack of allocation 
of tax liaDillty     4 SI •7 67 81 

19. Lack of paraanant 
injunction or 
protactiva ordar     20 57 60 24 44 

^Tha parcantagaa roportad in thia tabla wara calculatad by dividing tha 
nuabar of caaaa with tha aarvlca daficiancy by tha nuabar of caaaa for which 
tha aarvica diaanaion waa appllcabla. 

'Tha figuraa raportad in thia coluan ara tha nuabar of pointa which tha 
ir roviaw panal'a grading achaaa aaalgnad to aach aarvica daficiancy, thar 
eating ita ralativa laportanca to ovarall aarvica quality. 

>Caaa parcantagaa ara not givan for tha ataff prograa bacauaa in tha 
•ajority of ataff caaaa tha Paar Ravlaw Panal had inaufficiant inforaation t 
judga tha approprlatanaaa of tha child aupport aaounta aparifiad in tha caaa 
dacraaa. 

ladl< 

S2 
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Sarvlc* Costa 

Tabla 3-7 

Par Caaa Cloaad Via Dacraa by Oallvary 

Caa« Typ*^ 

Staff 
Time-Basad 
Estlnataa 

Staff 
Budgat-Baaad 

Batiaata 
Dali^ary 

Vouchara 
Machanalma 

Contracts 

A 

• 

e 

$81 

90 

88 

$313 

313 

313 

$120 

280 

360 

$101 

225 

265 

^ Caaa Typa A • Uncontastad Dlvorcas 
Caaa Typa B - Contaatad Dlvorcaa without Doaastlc Violanca 
Caaa Typa C • Contastad Divorcaa with Ooawstic Violanca 
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Tabla 3>e 

Raportad Attoznay Bonza for Judicially Kaaolvad Caaaa* 

DallTazy Hachaniaa 
Caaa Typa<       Staff Vouchar* Contracts 

1.67 
(.S5) 
•2 

4.13 
,1..7, 

2.OS 
(1-lS) 

41 

J.70 4.51 
(.67) (2.37) 

40 73 

3.16 6.24 
(••3) (3.01) 

37 68 

2.96 7.27 
(.«) (3.88) 

23 35 

*Tha flguzaa prasantad in thla tabla ara tha aaan, standard davlatlon 
(in paranthaaas), and nuBbar of judicially raaolrad casaa. 

>Caaa Typa A • Oncontaatad Divorcaa 
Caaa ^pa B - Contaatad Olvorcaa without Doaaatie Violanca 
Caaa Typa C • Contaatad Divorcaa with Doaastic Violanca 

M 
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Table 3-9 

Boorly Costs Par Machanlsa P«r Casa Typ* for 
Judicially Raaolvad Caaas 

Basad on aaan attomay-raportad tiaa as sboon In Tablaa 3-7 and 3-S 

Machanlsa 
Casa Typa       Staff          Vouchar Contract 

*            *30              $24 tCO 

B            28              4S 47 

C           M             SO U» 
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CHAPRR 4 

COKUSIOHS AMD RBCOIOISBUlTXaBS 

Tha aajor purpoaaa of th« atudy v«r« to datamln* whathar 

th* vouchar iwchAniBa would work in practlca alongalda othar 

axlstlng dalivary aachanlsma and to avaluata quality 

affactlvanasa and coat afficlancy of all thraa aachaniaasi 

vouchara, coovatitlva-bid contracta and a ataff attomay 

prograa. 

Unfortunataly but inavitably, givan tha atudy'a pilot 

natura, aany quaationa wara anawarad only partially or not at 

all. Dafinitiva anawara to tha priaary quaationa tha atudy 

raiaaa auat await furthar atudy. Howavar, tha atudy did 

produca aignificant praliainary data that halpa idantify kay 

iaauaa concaming conpanaatad aachaniaaa that aarit auch 

follow-up invaatlgation. 

Firat, tha atudy providaa intaraating avidanca ragarding 

tha parfoxmanca of attomaya providing lagal aarvieaa to tha 

poor. Tha work of tha Quality Raviaw Panal bar*, purauant to 

atudy daaign, aaaaa to confira tha utility of axtamal paar 

raviaw. Bowavar, tha lack of involvaaant by attomaya 

axpariancad in contract or voucbar ayataaM, elianta or aaparta 

in povarty law in aalacting tha critaria or dataraining tha 

waighta aaaignad to tha critaria raquira caution in 

intarprating tba raaulta of tba panal'a work. It aaaaa 

57 
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probabla that a local lAgal ••rvie«a prograa would find 

•vtarnal p««r r«vl«w by local attomaya halpful In Idantlfylng 

axaaa in which tha quality of pzo^raa work could ba iaprovad 

whan that paar rarlaw ia baaad oa critarla which raflact tha 

prograaa' prioritiaa and tha naada of thalr cllattta. 

Sacond, aa to workability of tha vouchar aachaniaa, tha 

study daaonatratad that vouchara, whan limitad to 

rapraaantation in aon-coaq>lax doawstic ralatioaa eaaaa, can te 

usad, but tha fact that aora than a third of tha clianta 

diractly aaaignad to vouchar attomaya in tha atndy did not 

puraua thair caaas raiaaa aariona quaationa about tha affacti^a 

workability of this dalivary aachanisa. Tha atudy did not 

azaaina any iaauaa ragarding tha cliant choica faaturaa of tha 

vouchar nachaniaa or any posaibla priea or quality affacts that 

might arisa froa coapatition aaong attoraays for vouchara. 

Moraovar, whathar vouchar attomaya would contiana ovar tiaa to 

accapt vouchara for lagal aarvicaa that ara to than unaconoaic 

was not atudiad and raaaina unknown. Tha aaaa uncartainty 

•pplias to tha contract attomaya participating in tha atudy. 

Third, aa to quality affactivanaaa, tha Quality Raviaw 

Panal in tha study was organisad appropriataly and oparatad 

affactivaly. Bowavar, ita rasults wara parhaps affactad by tha 

fact that it was not foraad until aavaral aontha aftar tha 

baginning of casa accaptanca and rafarral. Tha Quality Raviaw 

Panal'a findings on tha work of all thraa aachanisas ara 

troubling. Tha laval of sarvica dalivazy fox poor parsons in 
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•uiy of th* caaas handlad by all thraa dalivaxy Bachaniana waa 

not up to a atandard idantifiad by tha panal aa accaptabla. To 

confixm thla apparent ganaral daficiancy, and to Idantify tha 

raaaona for it, will rwqulr* furthar atudy. 

Fourth, aa to coat afficancy, afforta to datarmina tha 

coa^arativa coat of aarrlca of tha thraa Bachanlama largaly 

failad bacauaa tha atudy did not captura tha full aconoKlc 

coata of aach aachaniaa in a way that allowad diract 

coapariaona of thoaa coata. Intamal coat data for tha vouchar 

and contract aachaniaaa waa aaaantial to coaipara intamal coat 

data for tha ataff prograa. It ahould ba rawaabarad that tha 

aaount of tha payaanta undar tha contracta and for tha vouchara 

wara accaptad by tha attomaya with tha axpllcit undaratanding 

that, if a caaa bacana coaplaz, it would ravart back to tha 

ataff prograa. Thia aay hava affactad tha willingnaaa of tha 

privata bar to partlcipata at tha prlcaa paid. Thia data can 

raadily ba aada availabla and analysad aora claarly on a 

cca^arativa baaia in futura atudiaa. 

Mo policy racoaaandationa ahould ba aada aolaly on tha 

baaia of tha San Antonio atudy ainca it la claar that 

additional 'axparlaantal* (rathar than daaonatration) raaaarch 

on tha ralativa coat affieiancy and quality affactivanaaa of 

coa^panaatad priwata attomay aachaniaaa and tha ataff attomay 

ayataa ia naadad to anawar tha quaationa raiaad by tha atudy'a 

raaulta. In thoaa futura atudiaa, afforta ahould ba aada to 

idantify tha aoat coat-afficiant and highaat quality lagal 

M 
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••rvlces prograaa In th« country to cofltpar* ttwlr p*rfoziianca 

agalnat that of voucher and contract dallvary ayatMU. Any 

futura studiaa ahould include a workabla aaaaaaaant of cliant 

aatlsfactlon and parapectlvaa of participating attomaya aa to 

the viability of continued involveaent. If poaaible, any 

future atudy ahould include San Antonio aa well aa other 

geographic aitea. San Antonio ahould be included to e>aaine 

the workability of coapenaated private attorney aechaniaaa over 

tine while other geographic aitea are exaained to teat the 

applicability of thia atudy'a findinga to other legal aervlcea 

prograaa. Conalderatlon ahould alao be given in future atudlea 

to including a pro bono coa^onent and to atudylng the iaipact 

that paying for aiaple divorce caaea auch aa thoae atudied here 

•ight have on the current ability to often have thoae caaea 

handled at no fee by pro bono attomeya or through 

aelf-repreaentatlon with the aaaiatanee of aelf-help cllnica, 

for example. 

In auB, the findinga and experience of the atudy ahow that 

further reaearch auat be conducted on waya to iaprove both the 

aaount and quality of legal aervlcea to the poor by all 

delivery ayataaa. 

60 
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APPOOICtS  ! 

Atrnoiz A 

tio9raphlcal Infoxaatlon on Stavan K. Cos 

STEVn B.  COI 

•DDCATIOIUL MUatGHOUMDl 

SaaaUi nnlvr«ttY 

B.S. Unlvaralty of viacoiuln 
•.A. Univariity of Michigan 
Ph.D. Onlvanlty of Michigan 

Data 

Juna 1»(6 
April 1968 
January 1971 

Waior 

Econoaica 
Econoaica 
Econoalca 

Auguat 1973 - praaant 

January 197B - August 197S 

Augnat 1973 - Auguat 1974 

Augnat 1970 - Auguat 197S 

Aaaociata Profaaaor of Econoaica, 
Arisona Stata Onivaraity 

Spacial Aasiatant to tho Chiaf of tlia 
Antitruat Diriaion of tho Ariiona 
Attomay Ganaral'a Offico (on 
half-tiaa loava froa Arizona Stata 
Univaraity) 

Econoaiat, Buraau of Econoaica, 
Fedaral Trada Coaaiaaion, Waahington, 
D.C. (on full-tiaa laavo froa Arlxona 
Stata Onivaraity) 

Aaaiatant Profaaaor of Econoaica, 
Arisona Stata Onivaraity 

PHOPBSSKMAI. AND BOHQHAXT SOCIBTIBSI 

Aaarican Econoaic Aaaociation 
Law and Soclaty Aaaociation 
Faculty Aaaociata Prograa of tha Danforth Poundatioa 
Phi Kappa Phi 

AMSAS OP nmtBSTl 

Induatrial Organisatiea 
Antitrust Policy 
Econoaica of Advortising 
Tha Lagal Sarvicaa Induatry 

COOBSl TAOCHTl 

Macro and Mlcroaconoaic Principlaa (lowor diviaion undargraduata) 
Covarnaant and Buainaas (uppar division undargraduata) 
Conteaporary Mlcroaconoaic laauaa (uppar diviaion undargraduata) 
Induatrial Organization and Antitrust Policy (graduata) 
Managarial Econoaica (graduata) 
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R«vl«w of Industrial Organii«tion, •dltorahip began Saptaabar 1987. 

PUBLICATIONS AMD PAPBtS 

Artlclas Publiihadt 

"Tha Maw Gaoia Plan and Old Problama,' Arizona Bu«lna«« 16 (Novaabar 
1971), pp. 3-9. 

"Exacutiva Conpanaatlon, Flm Salas, and Profitability,' Intamountain 
Economic Raviaw 4 (Spring 1973), pp. 29-39 (with D. Shaugar). 

"Inflation and Buslnaaa Pricing Practicaa, 1964-69,* Ari«ona Bu«lna«« 20 
(Juna/July 1973), pp. 3-8 (with P. Luckhardt). 

'Tha Poor, Naar-Poor and Non-Poor of Phoanix,' Arl«ona Buainaaa 20 
(Octobar 1973), pp. 10-16 (with J. Salana)ci). 

'An Industrial Parforvanca Evaluation Bxpariaant,' Journal of Induatrial 
Economics 22 (March 1974), pp. 199-214. 

"Transaction vs. List Prlca Datat A Cogaant on Tasting tha 
Adainistarad Prlca Hypothasis," Industrial Qrganitation Raviif 1 
(1973), pp. 210-15. 

"Computar Aasistad Instruction and Studant Parforaanca in Macroacononic 
Principlas, -Joumal of Economic Education 6 (Fall 1974), pp. 
29-37. 

'Antitrust Policy Planning and Industry Parfomanca Evaluations," 
Antitrust Bullatm 19 (Fall 1974), pp. S31-41. 

"Why Eradicating Urban Povarty Raquiras a Long Tara Multi-Prograa 
•War," The Amarlcan Joumal of Econoaics and Sociology 34 (July 
1975), pp. 249-66. 

"A Casa for Govarnaant Intarvantion in tha Infezaation Markatplaca,' 
Industrial Oraaniiatlon Raviaw 4 (1976), pp. 105-111. 

"Industrial Organisation Raaaareh and tha Acadaaic Bconoaist," 
Industrial Qrqani.atlon Raviaw 4 (1976), pp. 83-87 (with D. Pann). 

"Tha Synthetic Household Detergent Industry," Mebraska Journal of 
Economics and Buainaaa 15 (SuaoMr 1976), pp. 41-58. 

"Fira Market Share, Advertising, and Profitability,* Intaraountaln 
Economic Review 7 (Spring 1976), pp. 34-41 (with J. Xihola). 

"Increasing Coapetition in the Coaputer Industry," »ri«ona Business 23 
(August/Septaaber 1976), pp. 17-22 (with D. Bartek and R. 
Riedesel). 
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•On Eradicating Urban Poverty (Reply)," The Aniarlean Journal of 
Egonomiea and SoeiolocY 36 (January 1977), pp. 99-104. 

'The Long Run Problem of Financing the Social Security System,* 

•The American Journal of Economiea and Soeloloov 37 (October 1978), pp. 
397-410. 

'Legal Service Pricing and Advertiaing—the Phoenix Lawyers Survey,' 
Aritona Bar Journal 14 (May 1979), pp. 28-37 (with H.C. Canby, Jr. 
and A.C. DeSerpa). 

'Legal Service Pricing and Advertiaing in Phoenix,' Ariiona Buaineia 26 
(June/July 1979), pp. 10-16 (with H.C. Canby, Jr. and A.C. 
DeSerpa). 

'Conaumer Information and the Pricing of Legal Services,* Journal of 
Induatrial Economics 30 (March 1982), pp. 305-18 (with A.C. 
DeSerpa and H.C. Canby, Jr.). 

*$oaw Evidence on the Early Price Effects of Attorney Advertising in 
the U.S.A.,- Journal of Advertisingi  The Quartarly Review of 
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'The Impact of Comparative Product Ingredient Information,' The Journal 
of Public Policy and Mar)ceting 2 (1983), pp. 57-69 (with Kenneth 
A. Coney and Peter F. Ruppe). 

'The Pricing of Legal Servicesi A Contractual Solution to the Problem 
of Bilateral Opportunism,' The Journal of Legal Studies 14 (1985), 
pp. 167-183 (with Janet K. Smith). 

'Attorney Advertising and the Quality of Routine Legal Services,* 
Review of Industrial Organisation. Volume 2, November 4, pp. 
340-354 (with John R. Schroeter and Scott L. Smith). 

'Advertising and Competition in Routine Legal Services Markets: An 
Empirical Investigation,' The Journal of Industrial Economics 
(September 1987), pp. 49-60 (with John R. Schroeter and Scott L. 
Smith). 

*A Case for Government Intervention in the Information Marketplace,' 
Industrial Organisation Review 4 (1976), pp. 105-111. 

'Induatrial Organisation Research and the Academic Economist,' 
Industrial Organisation Review 4 (1976), pp. 83-87 (with D. Penn). 

'The Synthetic Household Detergent Industry,' Nebraska Journal of 
Economics and Business 15 (Summer 1976), pp. 41-58. 

'Firm Market Share, Advertising, and Profitability,' Intermountain 
Economic Review 7 (Spring 1976), pp. 34-41 (with J. Kiholm). 
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(August/S«ptuib«r 1976), pp. 17-22 (with 0. Bartak and R. 
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'Th« Long Run Problan of Financing th« Social Security Syataa,' Tha 
Aaarican Journal of Econoiica and Sociology 37 (Octobar 197B), pp. 
397-410. 

'Lagal Sarvica Pricing and Advartiaing—tha Phoanix Lawyara Survay,' 
Arliona Bar Journal 14 (May 1979), pp. 28-37 (with H.C. Canby, Jr. 
and A.C. OaSarpa). 

'Conauawr Information and tha Pricing of Lagal Sarvicaa,* Journal of 
InduBtrial Eeonomica 30 (March 1982), pp. 305-18 (with A.C. 
DaSarpa and H.C. Canby, Jr.). 

'Soflia Evidanca on tha Early Prlca Effacta of Attomay Advartlsing in 
tha USA,- Journal of Advartiainat Tha Quartarlv Raviaw of 
warkating CoMmnieatlona 1 (Octobar/Dacaaibar 1982), pp. 321-31. 

*Tha Inpact of Coaparativa Product Ingradiant Inforaation,* Tha Journal 
of Public Policy Marlcatino 2 (1983), pp. 57-69 (with Xannath A. 
Conay and Patar F. Ruppa). 

'Tha Pricing of Lagal Sarvicaat A contractual Solution to tha Problan 
of Bilataral Opportuniam,' Tha Journal of Laoal Studiaa 14 (1985), 
pp. 167-183 (with Janat K. Smith). 

'Attornay Advartlsing and tha Quality of Routina Lagal Sarvicaa,' 
Raviaw of Industrial Oroanisation. VolusM 2, Novambar 4, pp. 
340-354 (with John R. Schroatar and Scott L. Saith). 

'Advartlsing and Coaipatition in Routina Lagal Sarvicaa Markatai An 
Eaipirical Invastigation, • Tha Journal of Industrial Econoaica 
(Saptaabar 1987), pp. 49-60 (with John R. Schroatar and Scott L. Saith). 

'Coapatition and Advartiaing Raatrictlons aaong Profassionalsi Tha 
BAISA Casa,* in Tha Antitrust Ravolution (Lawranca Hhita and John 
Kwoka, aditors), forthcoaing. 

Book Publiahadi 

Currant Economic Problaaai A Book of Raadinga (Homawoodi Richard D. 
Irvin, 1972) (with R. Brandia). 

Papara in Procaadingsi 

*Soaw Raflactiona on tha Poaalbla Uaa and Natura of Advartiaing by 
Haalth Cara Profaaaionala,' Procaadings of a national Symposium on 
Advartlsing by Haalth Cara Profassionals in tha 80 s. Fadaral Trada 
Coanission, Dacaoibar 1985, pp. 63-73. 
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Pap«rs Prscantad «t Profe««ion«l Maatlngsi 

-Exccudve Conpansatlon and Firm P«r<onnance, - Rocky Mountain Social 
Sclance Aaaociation Maatings, April 1972. 

"An Exparimant with Cooputar Caaaa in Macroaconcaic Principlaa,* 
Waatarn Economic Aaaociation Maatinga, April 1972. 

*Tha Poor, Naar-Poor, and Non-Poort An Economic Contraat,' Rocky 
Mountain Social Scianca Aaaociation Maatinga, April 1973. 

'Antitruat Policy Planning,* Mldwaat Economic Aaaociation Maatinga, 
April 1974. 

"Conaumar Product Quality Conpariaon Information,' Southarn Economic 
Aaaociation Maating, Novambar 1974. 

'Conaumar Information and Compatition in tha Datargant Induatry,* 
Mldwaat Economic Aaaociation Maatinga, April 1975. 

*Tha Synthatic Organic Houaahold Datargant Induatry,' Atlantic Economic 
Sociaty, Saptaobar 197S. 

'Advartlalng and Markat Structural An Analysia of Covarianca,* 
Atlantic Economic Sociaty, Octobar 1976. 

'Lagal Sarvica Pricing and Advartiaingt Soaw Praliminary Survay 
Raaulta,' Southarn Economic Aaaociation Maatinga, Novaaibar 1978. 

-Tha Prica Effacta of Attornay Advartlalng Ragulationa,* Law and 
Sociaty Maatinga, Juna 1982. 

'Tha Pricing of Lagal Sarvicaai A Contractual Solution to tha Problam 
of Bilataral Opportuniam,' Amarican Economic Aaaociation Maating, 
Oacambar 1983 (with J. K. Smith). 

-Tha Effacta of tha Advant of Salf-Halp Law on Lagal Sarvlcaa Markata,* 
Law and Sociaty maatinga, Juna 1987. 

atARS RECBIVIOi 

*A Pilot Study of tha Effacta of Attornay Advartlalng on Lagal Sarvica 
Pricing,' National Scianca Foundation, Spring 1978, $51,046. 

'Tha Markat Effacta of Attornay Advartlalng,* National Scianca 
Foundation, Spring 1980, 8192,000. 

-An Economic Analyaia of Two Altamatlva Vouchar Plana for Oalivarlng 
Lagal Sarvlcaa to tha Low Incoma,' Amarican Bar Aaaociation, Fall 
1982, $2,000. 

-Past Expariancaa with Vouchar and Prapald Plana• A Lltaratura 
Ravlaw,* Amarican Bar Aaaociation, Suaaar 1983, $10,000. 
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*A Proposal to Study th« Cost and Quality Eff*ctiv«n*aa of Thr*« 
Altamatlv* Legal Service Delivery Systen8<* Aaerlcan Bar 
Asaoclatlon, Spring 1964, $30,000. 

'Probleaa Aaaoclated with the Dae of Self-Help Law Naterlala,- AaMrican 
Bar Aaaoclatlon, Pall 1984, $12,000. 

'Self-Help Lawi Ita Many Perspectives,* Aaerican Bar Association, Fall 
1985, $45,000. 

'A Conparison of the Cost and Quality Effectiveness of Three 
Alternative Legal Service Delivery Systeea,' Aaerican Bar 
Association and Legal Services Corporation, Fall 1985, $367,000. 

A report has been written for each of the above listed Research Grants, 
with the exception of the last one which is currently being written. 

COMSOLTIMG; 

Aritona Attorney General's Office 
Federal Trade Coomilssion, Bureau of Consuswr Protection 
Federal Trade Conaiasion, Cleveland Regional Office 
Aawrican Bar Association 
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APPBHDIZ B        \. 

Vouchar-Ralatad Mtariall 

VOUCHER CLIENT INFORIIATIOM SHEET 

IT IS IXPORTAMT TOO KHOD THATi 
1. Your l«9al •arvica voucher HILL pay all of your attomay'a fa*. 

3. Only attomaya on tha San Antonio Vouchar Panal Hat hava agraad 
In advanca to accept your caaa. Othar attomaya say or aay not 
halp you with your dlvorea. 

3. Tou DILL hava to pay aona court coata. Thay ahould not ba aore 
than $44. Tour attorney will explain thaaa coata to you. 

Tou ahould take apacial care In picking an attorney to help you. Tou aay 
want to talk to a nunbar of attorney! before deciding on one to help you. 

Plcaae give your voucher to your attorney at your firat neetlng. He/ahe 
will return the attached poatcard to Ma. Terry Horkaan at Legal Aid. 
That way we at Legal Aid will learn whoa you picked to help you with your 
divorce. 

IT IS IMPOXTANT THAT TOU TELL TOUK ATTORMCT AMD MS. TZRRT WORXXAMi 

1. if you decide to drop your caae; or 

2. if you change your addreaa or phone nuaber. 

Ma. Tarry Horkaan aay be reached at tha Legal Aid offlcea. Call 227-0111. 

Pleaaa keep all appolntnenta with your attorney and othera at hia/her 
office. They will be able to help you aoat if you cooperate with thea. 
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INFORIUCION PARA CLIBNTES SOBRE EL  COMPROBAMTE 

BS IHPORTANTF QUE OSTCD SEPA QUBi 

1. Su coaprobant* d* servlcio l*gal SI PAGARA todos los gaatos d* lu 
abogado. 

2. Solo abogadoa an la lista da abogadoa dal Coaprobanta da San 
Antonio (San Antonio Vouchar Panal) aa han puaato da acuardo ao 
anticipado con acaptar au plaito. No aa puada aaagurar qua otxot 
abogadoa acaptan au plaito da divorcio. 

3. USTED tandra qua pagar algunoa gaatoa da la corta. Mo daban 
llagar a aaa da $44.  Su abogado la azplicara loa gaatoa. 

Sa daba panaax blan al aacogar un abogado qua la ayuda. Uatad quarra 
hablar con varioa abogadoa antaa da aalaccionar uno qua la ayuda. 

Favor da antragar al coaprobanta a au abogado an la priaara raunlon. Bl 
davolvara a la tarjata poatal incluida a la Sra Tarry Workaan da Z.agal 
Aid. Da aata aanara noaotroa da Lagal Aid aabraaoa al noaibra dal abogado 
qua aacogio para ayudarla con al plaito da divorcio. 

BS IMPORTANTE QUE OSTBD AVISE A SU ABOGADO T A lA SRA TERRT VORKMAlli 

1. ai dacida dajar al plaito; o 

2. ai caabia da diraccion o talafono. 

Puada ponaraa an contacto con la Sra Tarxy Rorkaan an laa oficinaa da 
Lagal Aid. Llaaa al 227-0111. 

Pavor da cunpllr con todaa laa citaa qua haca con uatad au abogado y 
otroa da au oflclna. Blloa podran ayudarla aaa ai uatad aa aafuarsa a 
cooparar con alloa. 
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VOUCHER ATTORMET INFORMATION SHEET 

DIVORCE CASE TYPE A - UNCONTESTED 

COMPLETE AMD RETURN POSTCARD UPON ACCBPTAMCB OF CASE. 

CHANGE IN CLIENT'S STATUS 

Client mmt  the Incoo* •llgiblllty requlraownta of Baxar County Lagal 
Aid Aasociation whan this voucher waa iaauad.  If you laam of a 
Chang* in tha cliant'a indlgant atatua at any tiaa, plaaaa notify Ma. 
Tarry Hor)aan at 227-0111. 

ATTORMET 0BLIQATI0H8 

Vouchar ralaburaaaMnt la aubjact to tha caaa fractionalitation 
achadula (on back of paga). Aaount to b* paid to attomay vill ba 
tha appropriate caaa fraction tiaea th* MuciaiuB value of thla 
voucher. Once a voucher caaa la accepted, attorney agreaa to ae* the 
caa* to ita coaipletion (unleaa a child cuatody diapute davelopa, in 
which event attorney ia to notify Ma. Tarry Worlman). Alao, attomay 
agreea to accept voucher reinburaenant aa PATMENT IN FULL of 
attorney'a feea due for legal aervice rendered in thia caaa. 

COORT COSTS 

Client vill pay court coata. The following arrangawent haa been 
worked out with the Diatrict Clerk for all Legal Aid clieiitai a) 
client will pay $44 Diatrict Clerk fee if financially able; b) a 
pauper'a oath will be algned to cover reaaining court coata. Thia 
voucher will conatltute proof of client'a indigent atatua.  In the 
event client ia unable to pay any court coata, a(he) will aign a 
pauper'a oath to cover all court coata. 

SUBMISSION OF VODCHBRS FOR PATMEMT 

Upon coaipletion of caaa activity, the caaa aervice report forai 
attached and the original copy of the voucher auat be cooipleted and 
•ant toI 

Ma. Terry Horkaan 
Bexar County Legal Aid Aaaociation 

434 8. Main Avenue, Suite 300 
San Antonio, TX 78204 

PAnSMT CHECKS 

Payaant'will be iaaned within 10 working daya after tha coaiplated 
caaa aervice report fora and voucher ia received. 
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CASB ntACTIONALIIATIOH SCHEDULE 

1) .35 • a cas* cloaad aftar tha initial cliant intarviaw and 
counaaling aa to avallabla layal and aocial optiona; 

2) .50 • a caaa closad aftar tha Initial cliant intarviaw laading 
to tha filing of tha initial plaading; 

3) .75 • a caaa cloaad aftar tha filing of tha initial plaading and 
additional work. Including work with counaaling and aocial 
aarvicaa aganciaa, or aftar tha withdrawal of court filing* 
upon additional cliant eonaultation; 

4) 1.00 • a caaa cloaad through judicial raaolution. 
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Number 
A LEGAL SERVICE VOUCHER 

DIVORCE CASE TYPE C - CONTESTED HITH VIOLENCE 

Good for legal ••rvlca rendered in connection with the contested divorce 
with doaeatlc violence case of the client whoae naae and algnature appear 
below. 

Thi* voucher la not tranifarable to another paraon or for another caaa. 

See attorney Inforawtlon abeet attached for voucher Inatructlona and 
teraa. 

Caaa nuat be opened within 30 daya of date of client aignature in order 
for voucher to be valid. 

MaxlBua value of voucher ia THREE HUNDRED SIZTT DOLLARS ($360) 

Queationai Contact Ka. Terry Workaan, Bexar County Legal Aid Aaaoclation, 
434 S. Hain Avenue, Suite 300, San Antonio, TX 78204 
(512) 227-0111 

Client Ha 

Client Signature 

Date 

Attorney Haaa and State Bar Huaber 

Attorney Signature 

Street Addraaa 

City,    State IIP 

Telephone 

Date 
ORIQIHAL 
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Ca«« Sarvlca Raport Fen 

CASE SERVICE RerORT rORK 

To B* Coaplatad by Pro]aet Suparvisor 

1) Cllmt Identification MuatMr 
2) Law rixB Cod* 
3) Typ« of c«a«   (Codo Mabar) 

1(1 - Oncontastod Divorea 
1C4 - Contaatad Divorea vlth Ho Doaaatic Vlolaaca 
1(( - Contaatad Divorea with Doaaatic Violaaee 

4) Rafarral Data  / /  (Month/Day/Taar) 

Client Background Quaationa 
5) Afla of cliant   (Taan) 
() S9X  of cliant 
 Mala   raaala 

T) Racial background of cliant 
  Whita (Hon-aiapanic)    ahlta (Blapaalc) 
___^  Black   Aaarican Indian (latlva Aaaricaa) 
  Aaian (Oriantal)        Othar (Plaaaa Spaelfyi  ) 

•) Frtaary apokan languaga of cliant 
  Ingliah   Spaaiah   Othar (Plaaaa Spaclfyi  ) 

f) la cliant phyaically handicappadT 
  Taa 
  HO 

10) Raaldanca of cliantt City   
County   

11) aaa cliant avar aought aaalatanc* frea a lagal aid offlea in tlM paat? 
  Taa (So to Ouaation 12) 
  Mo (Thia coaplataa tba projact anpaxriaor'a part of tha fora.) 

12) Approxiaataly hov aany tiaaa haa cliant had any caaa handlad by a la^al 
aid offica In tha paat? 
  (Hualiar of Caaaa Randlad) 

To Ba Coaplatad by Attanding Rttontay 

II) aaaa of Attemay   
14) Data Caaa ppanad (l.a., flxit Intarvlaw vitli cliant) 

 /I /  (Honth/Day/Tawc) 
15) Data Caaa Cloaad 
 / /  (Konth/Day/Taar) 

14) Caaa Fractionaliiatlon   (Coda Muabar) - «aa information on Rack 
IT) Flaaaa aatiaata aa baat you can tha aaount of attomay and ataff tlaa 

(to vlthla 1/4 hour iacxaaanta) apant on thia caaat 

Attomay   
Sacratary   
Faralagal(a)   
Racaptioniat   
Othar (Flaaaa Spacityi  )      

It) Aaount of Court coata paid by cliant t   
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A Caa* Fractlonallzatlon System for th* 
San Antonio Voucher Study 

A divorce case aay be closed an any nunber of dlfferenv levels of 
developnent.  For the purposes of the San Antonio Voucher Study, a four 
part case fractlonallsatlon. 

nncontasted divorce eases are to be fractionallced according to the 
following schedules 

1) .25 • a case closed after the initial client interview; 

2) .SO • a case closed after the initial client interview leading 
to the filing of the initial pleading; 

3) .75 - a case closed after any hearings are held and/or the 
withdrawal of court filings upon additional client 
consultation; 

4) 1.00 • a case closed through judicial resolution. 

Contested divorces with no domestic violence are to be fractlonalised 
according to the following schedules 

1) .25 • a case closed after the initial client interview; 

2) .50 • a case closed after the Initial client interview leading 
to the filing of the initial pleading; 

3) .75 - a case closed after the filing of the Initial pleading and 
additional work, or after the withdrawal of court filings 
upon additional client consultation; 

4) 1.00 •• a case closed through judicial resolution. 

Contested divorces with domestic violence are to be fraetionalited 
according to the following schedules 

1) .25 * a case closed after the initial client interview and 
counseling as to available legal and social options; 

2) .50 • a case closed after the Initial client interview leading 
to the filing of the initial pleading; 

3) .75 • a case closed after the filing of the initial pleading and 
additional work, including work with counseling and social 
services agencies, or after the withdrawal of court filings 
upon additional client consultation; 

4) 1.00 • a case closed through judicial resolution. 
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APPBIIDIX D * 

\ 
Client Satisfaction Survey Questlennalre* 

Vouehar Ca««« 

A Client Surrey 

Dear Clienti 

Recently, an attorney In private practice helped you with your 
divorce. Row we would like you to tell ua how you feel about the 
service you received. 

Please take a few elnutes to answer the questions In this survey. 
Tour feelings about the kind of legal service you received are very 
laportant. Tour answers will help us aalce sure that all clients of 
legal aid receive good service. 

When you finish, please aall your answers to us. We will keep thea 
private. Ose the envelope provided. It Is addressed and needs no 
staaps. 

Call ae at 327-0111 If you have any questions or need help In 
answering our questions. 

Thank you for your help. 

Sincerely yours. 

Terry Workman 
Project Supervisor 
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A Client Survey 

1.  Who helped you with your divorce? 
'Mamel 

  I do not recall. 

2. Did you have any problem seeing or talking to your attorney or 
anyone else at Imgal  Aid when you tried to reach thea? 

Tea (Please 
explainI   

   Mo 

About how Bany tiaws did you talk with anyone at your attorney's 
office about your divorce? 

  (Number of tiaes) 

The next few questions ask how you feel about the way 
your attorney handled your divorce case. 

How satisfied are you that your attorney kept information about your 
divorce private? 

IZZ  Very satisfied 

Satisfied 

___  Mo Strong feelings 

I^  Dissatisfied 

^^  Very dissatisfied 

How satisfied are you that your attorney treated you with respect? 

ZZI  very satisfied 

ZZZ  Satisfied 

Z^l     Mo Strong feelings 

^^  Dissatisfied 

Very dissatisfied 

PLEASE TURN TO NEXT PAGE 
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6. Row satisfied are you that your opinions were loportant to your 
attorney? 

IZI  Very satisfied 

ZI^  Satisfied 

   Mo strong feelings 

^Z  Dissatisfied 

^^  Very dissatisfied 

7. How satisfied are you with the qnallty of service yon received? 

ZZI  Very satisfied 

^^  Satisfied 

   Mo strong feelings 

HZ  Dissatisfied 

ZZZ  Very dissatisfied 

8. How satisfied are you with the way your divorce case turned out? 

ZZI  Very satisfied 

^H  Satisfied 

   Mo strong feelings 

ZH  Dissatisfied 

HZI  Very dissatisfied 

9. Mould you pick this attorney again to help you with a legal problaa? 

  Tes, even if I had to pay for part or all of the help. 

  Tes, if soaeone else paid for It. 

  Probably not even if the help were free. 

ZH Definitely not. 

10. Please tell ua why you would or would not pick this attorney again 
for legal help. 

THJOn TOU VERT MUCH FOR TOUR HELP 
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CUESTIONARIO PARA CLIBMTBS 

Estiaado Client*i 

R*cl*ntMMnta, un abogado da la Aaoclaclon da Ayuda Lagal del Condado 
Baxax la ayudo a ustad con au dlvorcio. Ahora, qulaiaraaoa qua uatad 
noa contara aua reacclonaa al aarvicio qua raciblo. 

AgradacemoB au ayuda an contaatar laa praquntaa da aata cuaatlonarlo. 
Sua aantlaiantoa raapacto a la claaa da aarvicio laqal qua raciblo 
aon ouy importantaa.  Sua raapuaataa noa ayudaran a aaaqurar qua 
todoa loa cliantaa da ayuda legal raclban buen aarvicio. 

Cuando uatad teraina, favor da Bandarnoa laa raapuaataa. Laa 
guardareaoa confidencialea.  Sirvaae uaar el aobra incluldo.  Ta 
tlene la direccion y no neceaita eatanpillaa. 

Si tiane preguntaa o neceaita ayuda en conteatar nuaatraa preguntaa, 
liana uatad al 227-00111. 

Graciaa por au ayuda. 

lluy alncaraaianta. 

Terry Horkaan 
Suparvlaora del proyecto 
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CUESTIOHARIO PARA CLIEMTES 

1. Qulan le ayudo • ustad con su divorcio 

 'Monbra) 

^_^ Ho •• acuardo. 

2. Tuvo alTun problaaw con hacar una clta o hablar con aa aboqado u 
otraa paraonaa an la oflclna cuando trato da coaranlcaraa con allos? 

   SI (Fa^or da 
aspilcart   

  No 

3. Mas o Banoa an cuantaa ocaalonaa hablo uatad con algulan da Ayuda 
Lagal aobra au divorcio? 

 >Huaaro da ocaalonaa! 

Laa prafuntaa algulantaa pldan aua aantlalantoa aobra la 
•anara an qua au abogado aanajo au plalto da divorcio. 

4. Qua tan aatlafacho/a aata uatad qua au abogado gnardo da una aanara 
confldanclal Infomaclon aobra au divorcio? 

ZZZ  Huy aatlafacho/a 

   Satlafacho/a 

   Ho tango opinion (Ra da igual) 

   Daacontanto/a 

   Muy daaeontanto/a 

5. Qua tan aatlafacho/a aata uatad qua an abogado la trato con raapacto? 

^^  Ihiy aatiafacho/a 

Z^  Satiafacho/a 

"Z^.     Ho tango opinion (Ma da igual) 

ZZZ  Oaacontanto/a 

   Muy daacontanto/a 

FAVOR DB SBGOIR A LA PAGINA SIGaiBMTI 
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10. Qua tan sstisf*cho/a asta uatad con la calidad da sarvlclo qua 
raclblo? 

  Muy aatlafacbo/a 

  Satlafacho/a 

  No tango opinion (Ha da Igual) 

  Daacontanto/a 

  Muy daacontanto/a 

11. Qua tan aatlafacho/a aata uatad con al raaultado da au plaito da 
dlvorclo? 

  Muy aatlafacho/a 

  Satlafacho/a 

  No tango opinion (Ma da igual) 

  Oaacontanto/a 

  Muy dascontanto/a 

12. Eacogarla uatad da nuavo a aata abogado para ayudarlo/a con un 
problama lagal? 

  Si, Aunqua tuvlara qua pagar parta o todoa loa gaatoa. 

  Si, al fuara gratia. 

  Planao qua no, aunqua la ayuda fuara gratia. 

  No, an abaoluto. 

13. Favor da dacirnoa per qua (o por qua no) aacogaria da nuavo aata 
abogado para ayuda lagal. 

MOCHAS GRACIAS POR SU ATUDA 
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APPBMOIX • 

CM* fact 8ha«t \ 
and SupplMMiital Cas* Sarrlca Raport ~ 

CASE FACT SHEET 

Caaa Idantlficatlon Ihuibari 

1) Tha cltant In thla casa was thai 

a) patltlonar   

b) raapondant   

3) Tha cllant ia anployad bft 

(Haaa of eliant'a aaiployar) 

3) Tha cllant'I aonthly Incoaa lai 
  (Dollara of Incoaa par aonth) 

4) Tha apouaa in  aaployad byi 

  (Haaa of apouaa'a aaployar) 

5) Tha apouaa'a aonthly lncoa« lai 

  (Oollira of incoaw par aonth) 

6) Tha nuabar of chlldran of tha aarrlaga lai 

  (Ruabar of chlldran of aarrlaga) 

7) Tha cuatodlaX parant ia thai 

a) patltlonar   

b) raapondant   

•) Tha aaount of taaporazy child anppozt awardad to tha cnatodial parant 
par aonth iai 

  (Dollara of taaporary child support par aonth) 

f) Tha aaount of final child support awardad to tha cuatodlal parant par 
•onth lai 

  (Dollars of final child support par aonth) 
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10. The typ«s of community property involved in this case are (please 
check all that apply)i 

a) real eatata   

b) autoncbilea   

c) Ufa insuranca   

d) household goods and personal property   

•) ratirenent/eaployee benefits   

f) unsecure debts   

11) The dates on which aajor case davelopnants occurred arai 

 / /  initial client interview with Terry Workaan 

 / /  case referred to an attorney 

 / /  initial client interview with attorney 

 / /  petition filed 

 / /  final hearing 

 / /  decree signed 

12) The Beans by which service of process was achieved wasi 

a) personal service          

b) citation by publication    

c) waiver of citation        

13) The pleadings/docuaants prepared 
check all that apply)t 

a) petition 

b) teaporary restraining order 

c) teaporary orders 

d) answer 

e) counterclala 
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f) Intarrogatorlai 

g) daposition* 

h) •ubpoanas 

i) Invantory 

j) proposed division of property 

k) aonthly axpanaa ahaat 

I) dacrae 

•) aaployar ordar to withhold incoaM 

n) aotion to antax 

o) notion for contaapt 

14) Tha final haaring in this casa wasi 

• ) a contastad haaring     ^_^_ 

b) an uncontaatad haaring     

15) Tha isBuas which wara problaaatic in this casa ara (plaasa chack all 
that apply)• apply) 

a) Division of proparty 

b) Valuation of proparty 

c) Charactarisation of proparty 

d) Child support 

•) Patarnity 

f) Othar (plaasa spacifyt   

16) Tha tiaa tha attomay parsonally spant on this casa wast 

  (Muabar of hours) 

17) Tha total anount of attomay and staff tiaa davotad to this casa wasi 

  (Huaibar of hours) 
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18) A racord vas aad* of th« final haarlnqi 

•) Tas   
b) Ho   

19) Tha opposing counsal was: 

  (Maaa of opposing counsal) 

20) Tha judga wast 

  (Maaa of Judga) 

31)  Tha Bignaturas on tha dacraa arai 

• ) clianfs   

b) cliant's attomay   

c) spousa's   

d) spousa's artoznay   

a) judga's   
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A SapplMwnt to tha Ca>« Sarvle* Raport Pora 

Cllant Najnet    

Caaa Idantiflcation Niunbari 

PLEASE INDICATEI 

1) Toux baat astlaata of tha Bonthly incona racalvad by thia cllant'a 
•pouaai 

  (Dollara of incoaa par aonth) 

3) Tha naaa of tha apouaa'a aaployari 

  (Haaa of apouaa'a aBployar) 

3) Tha typaa of coimunlty proparty Involvad la thla caaa (plaaaa chack 
all that apply)! 

a) raal aatata   

b) avtcanbllaa   

c) Ufa Inauranca   

d) houaahold gooda and paraonal proparty   

a)  ratlraamnt/aaployaa banaflta   

f)  unaacura dabta   

4) Whathar tha final haaring In thia caaa waai 

a) a contaatad haaring   

b) an uncontaatad haaring   

5) Which of tha following laauaa, If any, wara problaaMtie in thla caaa 
ara (plaaaa chack all that apply)! 

a) Oivlalon of proparty   

b) Valuation of proparty   

e)  Charactaritatlon of proparty   

lit 
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d)    Child support 

• )    Patamity 

f) Other (plaasa apaclfyi 

6) Any additional cnamanta you wish to aaka with ragard to this casai 

117 
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AmiDix r 

Dlvorc* Questionnalr* 
and CM* Int«)c« Card 

DIVORCE QUBSTIONNAIRB 

THE IHrORHATIOM TOO GIVE IN THIS OUESTIONMAIRE IS fOR OUR USE OHLT AND 
HILL HOT BE GIVEM OUT TO AMTONE. 

IT IS IHPORTAHT FOR TOO TO ANSWER AU. THE QUESTIOMS AS FOUT AMD HOMESTLT 
AS TOO ARE ABLE. 

PLEASE PRINT CLEAJU.T 

1.  rn-if* v«"i- full "«—   

3. If faaal*, vrlta your aaldan nun   

2a. What is yoor social sacurity nuabar 

3. Tour addrass is 
Kuiibar Straat 

City Stata lip Coda 

Ton ara living   by yoursalf   with your husband or wifa 
  with parants   with anothar ralativa   with a friand 

4. Hhat is your talaphona nuabar   

5. Ara you a D.S. cltitan?   Tas   Mo 

If not, do you hava a   Visa   work pass   othar 

C. How old ara you?   What is your data of birth?   

Vhara wara you bom? _ 
City                Stata 

?•  Mow lono hava you llvd in TaMa?   

B.  Writa vour hu«t»«nd « (or wifaa) full 

9.  Mhara is vour husband (or wifa) living? 

Vusibar   Straat City Stata    lip Coda 

10. Ra or aha is living   by hiualf/harsalf  with yon 
  with paraata   with anothar ralativa   with a friand 

IM 
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2 

11.  If nArriad by church or judge. What t« tha d»f of rour marrlay? 

Month Day T«*z 

Whara wara you aarrlad?   
City Stata 

12.  If aarrlad by eoanon law, whan did you ba^ln llvlno tooathar? 

Whara did you start living togathar? _ 
City       Stata 

13. Hhan did you last saparata froa your husband (or wlfa)? 

Month Day Taar 

Whara did tha saparatlon happen? _ 
City        Stata 

14. Bava you avar baan aarrlad by church, Judga or cooaion law bafora? 

  Tas   No 

If yas, was tha aarrlaga andad by   dlvorca   annulmant   daath 

15. Has your husband (or wlfa) baan aarrlad by church, judge or coonon law 
before? 

  Yes 

If yes, was tha aarrlage andad by   divorce   annulaant   death 

It. Are there children bom to or adopted bv yoa  and your husband (or 

  Tea   Mo 

If yes, list the children bom to or adopted by you and your husband 
(or wife). Give the naoM of each child as tha name is written on 
tha birth eartificata. Please note that SSM below neans Social 
Security Mueber. 

MAKE        SSM       SEX       DATE OP       PLACE OF   CHILD'S 
BIRTB BIRTH      ADDRESS 
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Wara any of the abov ehlldr«n born bmton  th« marri«9«?  Taa 
If yea, liat their 

Do Y°" h'V other children bom durln? thla Marrlai^ia that ara not 
children of your huaband for wife)?   Tea   No 

If yea. Hat the follovlngi 

mMB      SEX       DATS OP      PLACX OF      CHILD'S 
BIRTH        BIRTH ADDRESS 

17. Are you paying any ••dlcal bllla for a child that is alck right now? 
  Tea   Ho If yea, give the naae of the chlldi 

What la wrong with your chlldi 

Row long haa the child been alckt 

How Buch are you paying In aonthly aadical bllla? 

IB.  Doea any child have a phyalcal or Mntal diaablllty?   Tea   Mo 

Any child with a phyalcal or aental diaablllty can get aupport 
beyond their 18th birthday. If yea, pleaae Hat any auch phyalcal 
or Bental handicap like epllipay, T.B., hearing, vlalon, apeech, 
heart, lung or bone probleaa, or Bental retardation that any of your 
children Bight havet 

CHILD'S HAMX TTPB OF RAHDICAP 

123 
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19.  Docs any child of youra have any property like Bavinos accountg. 
land, motorcyclea• cars?   Yes   No  If yes, give the following: 

DESCRIPTION or PROPERTT VALUE 

30.  Are you (if stale, your wife) pregnant?   Tee   Ho 

If yes, whan is the baby due?   
Month Tear 

21. Do you want custody of your children?   Tea   Ho 

Does your husband (If stale, your wife) plan to fight for the 
children?   Tes   Ho 

33.  Have you or your husband (if awle, you or your wife) ever been to 
court for custody or child support for the children?   Tes   Ho 

If Tes, 
When? 

Month                    Tear 

What happened in court?   

33.  Is your husband (or wife) working?   Tea   Mo 

If yes, for whoa does he (or she) worlc? 

of Baiployar Address 

What does he (or she) do here?   
How long has he (or she) worked here?   
How nany hours a week does he (or she) work? 
How nuch is he (or she) paid per hour?   
How snich does ha (or she) take hosw clear?   

133 



284 

24. If your husband (or vlfe) Is not working, doea ha (or aha) gati 
Social Sacurity       Yaa     Mo      Ho* inich $ 

RatlraaMnt   Taa     Mo 

Vatarana Adaln.       Taa     Ho 

SSI Disability        Taa     Mo 

Child Support         Tas     Mo 

AFBC   Tas      Mo 

Unamployaant Coap.     Taa     Ho 

25. Is your husband (or wlfa) paying out child aupport to childran of a 
prior Barriaga? 
  Taa   Mo If Taa, how such and how oftan?   

Mow aueh 

How nieh 

Bow BUCh 

How auch 

How BUCh 

How BUCh 

26. Doas your huaband (or wlfa) hava a crlalnal racord?   Taa   Mo 

If Taa, what typa of racord?   

27. Doaa yoiir husband (or wifa) hava a physical or aantal handicap? 

Tas   Mo 

If Tas, list tha typa of handicaps 

AWTTHIMG   Ton  AMD  TOUK   HIlSBAim   /OR  WIPK>   BOUGHT  PnHIIIC  THE  MAMIASK   IS 
COmimilTY  PROPERTY.   BXCBPT  FOR THAT  PItOPEBTY   IMHEBTTgP  OR  GIVBM TO TOO. 

2S.  Did vou and your husband for wifa> buy a houaa or land durln9 tha 
•iarrl«g«? 

  Taa   Mo 

A.    Wiora is tha property?   
Addraas 

City Stata 

B. Vhan did you buy tha proparty? 
Month            Taar 

C. What is tha valua of tha proparty?   

U< 
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c 
D.  18 tha property paid for?   Tea   Mo 

If not, how much la owed? 
Bow nuch are the nonthly paynenta? 
Do you or your huaband (or wife) have any other houaea or land? 

  Tea   Ho 

39.  Do you or vour huaband (or wlfe> own a ear, truck, van or notorgvcle? 

  Tea   Mo If Tea, give the followlngi 

Vhoae naae 
BBdsl     Lieenae » !• tltlt In    Who haa It 

30.  Do vou or vour huaband (or wlfe\ have bank aeeounta?   Tea   Mo 

If Tea, give the followlngi 
Savlnga, 
Checking, 

MaaM Title Onder   Draft or 
o* Bank  Account f  B«iinct      Wiott Wamt   siiozu 

125 
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31.  Is your buaband (or wife) in • r>tlr«—nt plan? 

If ysa, glv* tha followingi 

Who la (or will) pay the baiwflta?   

Who is (or will) racaiva tha banaflts? 

Whan did your husband (or vifa) start working for this parson or 
company? 

Month Taar 

32. Do you axpact to racalva a tax rafund for £ttii yaar?   Tas   Ho 

If Tas, how Buch? $   

33. Plaasa list othar pxoparty of valua lika fomitura, appliancas, 
Jawalry and so on. 

Itaa valua        Pnrchasa Data    who has it 

34. List tha property yon want tha court to giva you. 

12S 
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WY ANSWERS TO THESE QUESTfOMS ARE TRUE AMD CORRECT TO MY BEST IQJOWLEDGE 
AHD BELIEE 

TOUR NAME 

DATE 

ATTEWTIQMl 

PLEASE   BRIMG  THIS  OtlESTIQMMAIRE  TO TOUR  APPOIMTMEMT. 

izt 
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Applicant 

Addraaa 

Phona (Aga) D.O.B.               Soc. Sac. Mo. 

Slngl*      Md. Sap.        Dlv.        «ld. 

Maina of Spoua* 

Spouaa'a Addraaa 

Paiaiy MmtMr Bniployad                       Hat par 

Dap. Child 
Othar 
Oapa. 

•aal Batata 
Autoa? 
Othar Proparty? 
Malor Dabta? 

Bank Acct? 

Matura of Caaa 
1. 
3. 
3. 

Advaraa Party 

Addraaa Phona 

lAoal 
SOORCB or CASB 

Prav. Srvd. 
Othar 
App. Mada by 
Ac--<raaa   
Sa  a Lawyar?   
Ac apt.    Accapt. Cond. 
Rafarrad to   
Rafuaad:  Flnan. 
Rafarrad to   
Cloaad   
Raopanad   
Raopanad   

Phona 

Div. Sac. 

Typa Caaa A/C Ral 

Adrica    Mora 
    Cloaad _ 
    Cloaad _ 

Rac. Cloaa   
  Othar 
Rac. Cloaa   
Plaad   Ct. Ap. 

APPT. 
ARRIVE 
START 
riNISB 

IMTERVIEWED BT ATTT. ASSIGNED ORGEIIT 

HAS APPIDAVIT TAXEM7  TSS MO 
12t 

QUESTI0HMAIRE7  TBS HO 



APPUOII 0 

taar Ravlaw Orading urutmi 
V   -^ • •'•-t^i 

PAKT II 

For *A* and *B* ca«ai with childran, bagin with 100 points and add or 
subtract points according to tha following crltarlat 

For 'C* casas with childran, bagin with 12S points and add or subtract 
points according to tha following critariai 

(1) Proapt filingI aaasurad froai data of initial eliant intarviaw 
with attomay to tha data of filing patitioni 

(a) 0 to 9 days 
(b) 10 to 30 days 
(c) 31 to (0 days 
(d) 61 days or aora 

(2) Proaipt rasolutioni aaasurad froa data of filing of patition to 
data of final haaringi 

(a) 60 to (9 daya 
(b) 90 to 120 daya 
(c) 121 to 180 days 
(d) 181 days or aora 

(3) Pronpt antry of judgaanti a 
to data of antry of dacraai 

(a) 1-14 days 
(b) 15 - 30 days 
(C) 31 - 60 daya 
(d) 61 days or aora 

(4) Attomay tiaa spantt 

laaurad froa data of final haaring 

•1 
0 

-3 
-J 

(a) For *A* casas, lass than 2 hours    -3 
(b) For *B* caaas, lass than 3 hours    -3 
(c) For 'C* casaa, laaa than 4 hours    -3 

(S) Istra cradit tiaat if thara ia anything in tha Caaa Fact Shaat 
avidancing sarvicaa randarad in tha following araaa, aach itaa 
of sarvica will ba worth an additional 2 pointsi 

(a) intarrogatoriaa 
(b) dapoaition 
(c) aubpoanas 
(d) invantory 
(a) proposad division of proparty 
(f) aonthly incoaa shaat 
(g) ostra aotions on baarlnga 

(() Failura to aaka racord at final haaring    -4 

(7) eliant aignatura on dacraa +1 

1)0 
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(8) Lack of temporary support ordar 

(9) Inapproprlata format of dacraa 

(10) For aach Inconaiatancy within 
tha dacraa 

(11) Lack of Social Sacurity nuabara 

(12) Lack of dafinad visitation 

(13) Lack of dafinad dutias of 
•anaging and possasaory consarvatora 

(14) Lack of anforcaabla child support 
provision 

(15) Lack of aaployars ordar to withhold 
Incoaa 

(16) Inapproprlata child support aaounts 

(17) Inclusion of addrass notification 
proviaion 

(IB) Lack of child support past aga IB 

(19) Lack of property division 

(20) Lack of dabt division 

(21) Lack of allocation of tax liability 

(22) Othari wa aay add or subtract points 
for unusual circuastancas on a 
discretionary basis, however, all 
nuabars of panel mat agree on a 
casa-by-case basis. 

(23) For 'C* cases only, lack of 
permanent injunction or protective 
ordar 

-5  (for "A" and "B" 
cases) 

-10 (for -C- cases) 

-20 

131 
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PART lit 

OuaHtY Ritina 

(1) Vary poor 
(2) Poor 
(3) Avaraga 
(4) Good 
(9) Vary good 

Parcantaoa of Total Poaalbla Polnf Earned 

S4l or laaa 
65 - 69% 
70 - 79% 
SO - 94% 
95% or aora 

iu 
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r,. ..<.^.'       APPBIDIX • \ 

Mar Ravl«« Bvalvatlon Sh««t« 

Paar Evaluation Grada Shaat 

Caaa Typaa A or B Kith Chlldran 

Cata Idantification Kuabar   

Beginning Nuabar of Polnta 

evaluation Crltarlai 

Pzoapt Piling 

Proapt Raaolutlon 

ProBpt EntZ7 of Judgaant 

iufflclant attomay tlaa Input 

Istra cradlt for 
Intarrogatorlaa 
dapoaltlona 
aubpoanaa 
Invantory 
propoaad dlvlalon of proparty 
aonthly Incoaa ahaati 
axtra aotlona on haaringa 

Kacord aada of final haarlng 

Cllant algnatura on dacraa 

Taaporary ordara 

Appropriate dacraa foxaat 

•o Inconalatanclaa within dacraa 

Social Security nuabara of apouaaa 
include in decree 

Vlaltation righta defined 

Dutlea of aanaglng and poaaaaaory 
conaervatora defined 

Enforceable child aupport provialon 

Baployer'a order to withhold Incoaa 

Appropriate aaount of child aupport 

Inclualon of addreaa notification provlaloa 

134 
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Overall Evaluation of Quality of Sarvic* Randaradi 
(Chack appropriata rasponaa) 

  Vary good 

  Good 

  Avaraga 

  Poor 

  Vary poor 

Major raaaon(a) for ovarall avaluationi 

141 
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Mr. RAVEN. I appreciate your interest in it. We should supply 
you with what you need to satisfy you. 

Mr. FRANK. If you will submit it to Mr. James, he will have the 
option of submittmg for the record what he thinks is proper. 

Mr. JAMES. Yes. 
Mr. RAVEN. We put into the record what we think is appropriate. 
Mr. JAMES. Mr. Greco, I didn't make an accusation. I am just 

reading what was in the letter from the—Mr. C!ox. I don't know the 
facts on it at all, nor do I pretend to. I want that clear. I am 
making no accusation, especially against the Florida bar. 

Mr. GRECO. I wish the LSC Board members would follow the 
same procedure. 

Mr. FRANK. Mr. Staggers. 
Mr. JAMES. Mr. Powers, the Massachusetts legal system is not 

federally funded at all? 
Mr. POWERS. Only State funding. 
Mr. JAMES. In that particular case, you sent out a survey. What 

was the nature of the questions you asked? Do you have samples of 
them with you? 

Mr. POWERS. I do not have samples with me. There were three 
different elements of the study. One was the telephone survey of 
1,082 low-income households around the State. We asked those 
people a series of about 70 questions having to do with uses of at- 
torneys and instances when they might have needed attorneys. 

I can certainly supply you with a questionnaire. We also sent 
written questionnaires to legal service providers that were quite ex- 
tensive and evaluated that information. 

The third element was face-to-face interviews with about 350 
people around the State. 

Mr. JAMES. Here are three questions I heard were on your 
survey: 

(1) Do you owe anyone money you cannot pay? 
(2) Have you ever had roaches in your home? 
(3) Have you ever had problems getting credit? 

Do you know if those three questions were included? 
Mr. POWERS. They were questions of that nature. I can't tell you 

that those were the exact quotes. 
Certainly, for example, the second question, renting an apart- 

ment in Massachusetts that is infested with roaches is a violation 
of the health code. That clearly gives rise to the—a potential legal 
action. 

That is why that question and other questions like that were on 
the survey. 

Mr. JAMES. I built a house 8 years ago out of brick inside and 
out, took great pains to design it. It was not inexpensive. Would 
you believe that within a week I had those little critters, you know. 

Could you believe it? My law partners couldn't help me at all. 
They had their own problems. 

Mr. POWERS. We might not have asked that question in Florida. 
We did in Massachusetts. 

Mr. JAMES. Thank you. 
Mr. FRANK. Mr. Staggers. 
Mr. STAGGERS. Mr. Raven, last time you were before the commit- 

tee I expressed some of the problems we were having in West Vir- 
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ginia. In your statement on five and six, you talk about how there 
is need to file these lawsuits. I would ask that you look at the situ- 
ation and maybe get back in touch. 

The correspondence I have is that you are looking into it. I do 
see on page 6 that you do have information about resolutions of 
legal disputes short of litigation, and you would be happy to pro- 
vide that to the subcommittee. 

I will renew my request. I asked you last time you were here. I 
would like to get as much information as I can because that is the 
main problem that we are having. That is the main problem this 
member is having with legal services. 

Mr. RAVEN. I understand that. I found out that was going to 
happen at the Honolulu meeting and I didn't want to wait that 
long. I put some time in myself this week. 

I looked as early as you can in that time. I was quite surprised to 
see that in most of these actions which are brought under the Agri- 
cultural Work Load Protection Act, section 184, it provides for fees 
against respondent if they violate the act. 

I am told by my grant people that do this work invariably when- 
ever they can, negotiate before filing a lawsuit. But they do it be- 
cause they want to get the fees because the provision for awarding 
the fees is in determining the amount of damages to be awarded 
the court is authorized to consider whether an attempt was made 
to resolve the issue in dispute before attempt at litigation. 

I further understand under the Job Services Complaint System 
rules that provides for mediation and very specific and very quick 
timing in that. I further find that the growers in Maryland brought 
an action, Washington County Fruit Growers Association against 
Brachs, civil action No. HAR 85910, District of Maryland, to have 
that declared unconstitutional. 

I further find that in Pennsylvania, Dickson Law School had a 
mediation procedure for growers and workers for some time on 
this. 

I have a statement from the growers and also the people repre- 
senting workers. They are going to do away with it. I understand 
there has been a great effort to try and mediate these matters. 

Some of them can't be mediated because the person is going to be 
leaving within a few days. 

I also understand that most of these cases are won. That is the 
extent of my research so far. 

But I am going to look into it further because I think one thing 
we all owe to each other in this business, and we have not done 
enough of, there is a lot of charges about what goes on and very 
little specific following up. 

I am going to see that one of our committees or I am going to 
appoint a new one to find out every migrant case where someone 
has a complaint and we are going to check it out. To my surprise, I 
find, one, that most attorneys that bring these matters against 
growers first do attempt to mediate them unless it is a situation or 
it would be against their client's interest. 

I find out, one, that the growers don't see to—they talk about 
that, but they don't seem to like it. I find out, third, that most of 
the cases that are brought are won. 
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Mr. STAGOEBS. If I could interrupt you, I think you are now start- 
ing to reiterate your points, and that is all very interesting. 

I still renew my request which I asked the last time, and you say 
that you have that now in your statement. Maybe you don't have 
it. 

I am reading your statement on page 6. 
Mr. RAVEN. I wanted to get it for you. 
Mr. STAGGERS. YOU do have models that would be available. I 

don't know what the growers are like that you did your research 
on. I eun telling you my personal experience. I am just renewing 
my request that you say you have this information about the 
models, about negotiations. 

If you have already come to some sort of conclusion that this 
isn't worth your time, tell me. 

Mr. RAVEN. It is very worth my time. We owe it to you to get you 
that material. I am going to get it to you. 

Another thing I have is the papers from the Leg£d Services Cor- 
poration when they considered this whole matter in 1986, and the 
opinion letter of the then-general counsel, later president, when he 
said the thing seemed to be going all right. 

If you could do more arbitration, fine, but they were not going to 
make a change. It is a question of getting it together, but I am per- 
sonally doing that. And the fact that I only have 10 days less, I will 
do it if I have to do it after then, but I will get it to you. 

Mr. FRANK. Mr. Smith. 
Mr. SMFTH of Texas. Thank you, Mr. Chairman. 
I would like to correct the record in regards to something Mr. 

Greco said. 
Mr. Greco, you may or may not have intended to come across as 

you did. But you stated that Mr. Wallace had said in his testimony 
that he is past the point where Legal Services Corporation should 
be abolished. 

That implies that he was once, that he has changed his mind. 
Point of fact, I believe he testified that both formally and today he 
is opposed to the abolishment of the Legal Services Corporation. 

You mentioned a couple of times you are a practicing attorney in 
Boston. What is your hourly rate? 

Mr. GRECO. My hourly rate, and my law firm fixes the rates in 
accordance with the prevailing rates in the legal community and 
all firms  

Mr. SMITH of Texas. What is your personal hourly rate? 
Mr. GRECO. The last time I checked my hourly rate, I think was 

$225 an hour. 
Mr. SMITH of Texas. If a partner in a well r^arded Washington 

law firm with 15 years of experience where to charge $200 an hour, 
would that seem excessive to you? 

Mr. GRECO. YOU have to give me more information, Mr. Smith. If 
you are talking about hiring Mr. Cooper as I heard this morning, 
then I would give you an answer very similar to the answer I 
heard from the committee. 

Mr. SMITH of Texas. I was trying to get you to be objective on the 
facts and not biased, which you just admitted to being. Are you 
going to answer the question as to whether or not you think $200 is 
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a reasonable fee for a Washington attorney who has 15 years of ex- 
perience and connected with a reputable law firm? 

Mr. GRECO. Before I can answer your question, Mr. Smith, I 
would have to find out the qu£dity of services that that lawyer 
provides. 

Mr. SMITH of Texas. Suppose the quality of services was good? 
Mr. GRECO. If, as I normally expect of the people who work with 

me, that they have the highest standards, as well as competence, 
$200 an hour in the city of Washington is not unreasonable. 

Mr. SMITH of Texas. Thank you. 
Mr. Loines, in your testimony you said in reference to Mr. 

Wear's statement that 16 examples of alleged fraud and abuse, 
"does not make the case that fraud and abuse exists." Considering 
that those 16 cases may involve thousands of dollars of misuse of 
public funds, just how many examples in your opinion would it 
take to come up with a case for misuse of public funds or abuse'' 

Mr. LOINES. Let me answer you this way. Any abuse, misuse ot 
funds and certainly any fraud that is found in any situation should 
be dealt with and remedied. My point is that Mr. Wear and other 
people in the Corporation are attempting to make the case that 
this program is riddled with corruption, fraud, waste, and that 
simply is not the case. 

Mr. SMFTH of Texas. I don't think I ever heard him say that. 
What he specifically testified to is 16 examples to which your exact 
phrase is, "That doesn't make the case." I am wondering how 
many cases of fraud and abuse it would take to make the case that 
it exists. 

Mr. LOINES. I assume if presented with a sufficient number that I 
would recognize that it constituted fraud and abuse. 

Mr. SMITH of Texas. Is 16 not a sufficient number to recognize? 
Mr. LOINES. Not as far as the point that Mr. Wear was attempt- 

ing to make. 
Mr. SMITH of Texas. So 16 is not enough for you? 
Mr. LOINES. Not to conclude that the program is riddled with 

fraud and abuse. 
Mr. SMFTH of Texas. I think that is your phrase and maybe that 

is your reference point, as well. Mr. Powers, I would like to ask you 
some questions about something we skipped over, the methodology 
in regard to the study that you have conducted which I assume is 
probably similar to the methodology used in other studies or one 
perhaps by the American Bar Association itself. 

You say your study was based upon three sources of information. 
The first source, low-income households. The second source in- 
cludes interviews, face-to-face interviews with persons knowledgea- 
ble, including legal services providers, and a questionnaire to 50 
legal services. 

Given who you contacted and the vested interest they may have, 
it is no surprise to me that you came up with the fact that only 15 
percent of the legal needs of the poor were being met. The surprise 
to me is that you came up with that large of a percent. 

My question for you is based upon the actual wording of the 
questions themselves, which you were nice enough to provide us. 
Let me read a couple of the questions into the record. 
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One question, No. 4, is in the last 5 years, have you or anyone in 
your household had any kind of problem which you thought needed 
a lawyer's help? And then in a second section of the questionnaire 
you provide a list of potential problems that a low-income family 
might have experiences that could possibly benefit from the advice 
of a legally trained person. I emphasize "might" and "could 
possibly.' 

And finally, you say this section addressed specific problems that 
respondents did not themselves identify as being legal in nature, 
with the emphasis upon the fact that they did not themselves iden- 
tify it. My question to you is given what I would argue is the clear 
bias of those questions, it seems to me that you probably come up 
with 100 percent of the people interviewed would say they had 
some kind of problem that demanded some type of legal help. 

I would like to ask you specifically what percentage of the 
people, the respondents to this questionnaire said that they needed 
legal help? 

Mr. POWERS. Well, if you let me go back a little bit and explain 
the background of some of this and then try to respond to your 
question. What we did in the face-to-face interviews was talk to 350 
people around the State that included directors of United Ways, 
presidents of county bar associations, judges, clerks  

Mr. SMITH of Texas. That is all in there, and I understand that. 
Mr. POWERS. But you picked out only legal services providers, 

and I wanted to point out we talked to more people than that. The 
purpose of the survey  

Mr. SMFfH of Texas. How many people did you talk to in the tele- 
phone survey? 

Mr. POWERS. One person in each of 1,082 separate households. 
Mr. SMITH of Texas. And were those people asked the questions I 

just read into the record? 
Mr. POWERS. Yes. 
Mr. SMITH of Texas. And what percenteige of those 1,082 said 

that—admitted that they had need for legal assistance? 
Mr. POWERS. If you will sdlow me to refer to the study just for a 

moment. 
Mr. SMITH of Texas. Sure. 
Mr. POWERS. We £isked two different sets of questions, of course. 

One was whether people had specifically recognized that in the last 
5 years they had needed a lawyer. And the other questions were 
not in terms of whether people thought they needed a lawyer for 
those instances but whether the things that we mentioned had oc- 
curred in the lives of the individuals that we were talking to. 

Mr. SMITH of Texas. If they answered in the affirmative and said 
yes, they might have experienced something that could possibly, 
again, the word from the question, benefit from the advice of a le- 
gally trained person, not even a lawyer, was that counted as a pos- 
sible reply? A "yes" in terms of the surveys results? 

Mr. POWERS. The questions were phrased in this manner, Mr. 
Smith  

Mr. SMITH of Texas. Answer my question first. 
Mr. POWERS. I have to tell you how the questions were asked be- 

cause what you just said is not how the questions were asked. They 
were asked, have you had a problem in the last 5 years getting 
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medical assistance because you did not have enough money to pay 
for it? That was the question. 

Mr. FRANK. Medical assistance? 
Mr. POWERS. That was one of the questions, Mr. Frank, have you 

needed—I am sorry. Have you attempted to get food stamps, for ex- 
ample, and not been able to get it? If someone answered yes to that 
question  

Mr. SMrrH of Texas. Did you ask this question, in the past 5 
years have you or anyone in your household had any kind of prob- 
lem which you thought needed a lawyer's help? Could you answer 
that question? 

Mr. POWERS. That was in the section of the questionnaire enti- 
tled, "Recognized Needs." 

Mr. SMITH of Texas. How many replied to that? 
Mr. POWERS. Two hundred sixty-one positive responses out of the 

1,082 households. 
Mr. SMITH of Texas. What about the question in the section of 

the questionnaire where you gave a list of potential problems that 
a low-income family might have experienced that could possibly 
benefit from the advice of a legally trained person, what percent- 
age replied to those lists of examples? 

Mr. POWERS. We found, let's see, we asked  
Mr. SMFTH of Texas. In other words—and again, I point out that 

this list that you presented were specific problems that the re- 
spondents did not themselves identify as being a problem to them. 

Mr. POWERS. That is correct. 
Mr. SMITH of Texas. If they didn't come up with anything, you 

said what about this group of problems. Have you encountered any 
situations where you needed legal help for those, is that correct? 

Mr. POWERS. We asked them if those events occurred in their 
lives. The questions were designed to find out if certain things had 
happened in the lives of poor people, that is a "period." The second 
point is that legal trained people would recognize that you could 
use a lawyer for those things. 

We didn't ask the respondents if they knew they needed a lawyer 
for those particular instances. But what we found when we sur- 
veyed the 1,082 households was that they reported 5,015 positive re- 
sponses to the unrecognized legal needs section of the 
questionnaire. 

Mr. SMITH of Texas. Repeat that again. 
Mr. POWERS. Five thousemd, one hundred smd fifteen positive re- 

sponses from the 1,082 households that we surveyed. That 
averages? 

Mr. SMFTH of Texas. Five positive responses per household. 
Mr. POWERS. Over a 5-year period because that is the length of 

time. So it is .94 legal problems per household per year. 
Mr. SMITH of Texas. So virtually 100 percent of the people that 

you questioned said there was a time where they either needed 
legal help or thought that they might need legal help. 

Mr. POWERS. That is not exactly correct. Not every household 
had problems. I could go through this  

Mr. SMITH of Texas. The high 90 percentile, would you say? If 
the average is 5 positive responses per household, one would think 
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at least said yes on one occasion. Have had one positive response? 

Mr. POWERS. We found that several households had multiple 
problems. For example, households with children  

Mr. SMFTH of Texas. Would you assume that it would be the high 
90 percentile? 

Mr. POWERS. NO, there were households that had no l^al prob- 
lems. 

Mr. SMITH of Texas. I will allow for that in some instances but 
not in the high percentage of instances. 

Mr. POWERS. Well, there were—out of the 1,082, there were 108 
households which had no legal problems. 

Mr. SMFFH of Texas. So roughly 90 percent had some legal prob- 
lems. Would it be easier to just take 90 percent of poor households 
in America and say that is how many need legal services? 

Mr. POWERS. We were not interested only in the gross quantity 
but also the precise nature of the instances. 

Mr. SMITH of Texas. Mr. Powers, it seems to me, I cannot imag- 
ine any fewer than 90 percent of any group of respondents that you 
would ask these two questions to saying they didn't need legal serv- 
ices. I think the questions are so broad, so suggestive that the 90 
percent figure doesn't surprise me at all. 

My guess is that you could ask 90 percent of any group £md come 
up with the same result, which makes me quite frankly look for 
other means to determine what percentage of poor households 
really need legal help. 

Mr. POWERS. Mr. Smith, had we stopped with that, I might agree 
with you, but we analyzed the data further to see which problems 
had the greatest incidence of need, where that need was located 
and analyzed that against the services being provided. 

So that as we provide funding and as we provide assistance to 
programs, we can direct their services in the most—and help them 
direct their services in the most critical areas. 

Mr. SMITH of Texas. Let me ask you another question. Do you 
feel yourself, based upon your experience, that the poor have great- 
er need than the population in general for legal services, or do they 
have less of a need than the population as a whole for legsd 
services? 

Mr. POWERS. The poor people in this country, Mr. Smith, are the 
most dependent part of the population on government, and there- 
fore their lives are governed by rules that don't apply to us. That 
gives rise to more legal needs, I think, than the population as a 
whole. 

[Information submitted for the record follows:] 
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JULSl 
MASSACHUSETTS LEGAL ASSISTANCE CORPORATION 

20 West Street - Boston, Massachusetts 02111 - 617-574-9258 

26 July  1989 

Represantativa Bamay Prank 
1030 Longworth House Office Building 
Mashlngton, D.C.  20515-4321 

Dear Representative Prank: 

Thank you for the opportunity to appear before the sub-coimlttee 
on Adialnistrativa Law and Governmental Relations of the Judiciary 
Coimittee last week. Your strong support for the continuation of 
the Legal Services Corporation is aost appreciated. 

The hearing should encourage the President to appoint a qualified 
board, supportive of the purposes of the Legal Services 
Corporation.  As you properly made quite clear, no 
reauthorization of LSC should occur without a confimed board. 

Enclosed is a copy of a letter to Congressman Lamar Smith further 
responding to some of his concerns regarding legal needs studies. 
Please let me know if I can answer any further questions you may 
have or if I can provide you with additional Information. 

yours trul^T   ) 

IMhnia A.  Powers   ' 
Executive Director 

LAP/bvc 

Bicloeure 
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NMcy S. SMCIM. Omr • MM \Utm«. Eaq-. Her Omr - hftchMl F. £<%««». EM).. Ttswrvr - John CurUn, Jr. Ejq.. - Mwy Aim Dt^aA Eiq 
 -^^   ._._ ^      .   ^ _„    -        -    o^bq.-A*«t»' 



806 

MASSACHUSETTS LEGAL ASSISTANCE CORPORATION 
20 West Street - Boston, Massachtisetts 02111 ~ 617-574-9258 

26 July  1989 

Representativa Lamar Soith 
422 Cannon House Office Building 
Hashingrton, O.C.  20515-4321 

RE:  Hearings on the Legal Services Corporation 

Dear Representative Snith: 

Last week during the hearing on the Legal Services Corporation 
conducted by the sub-coBinittee on Administrative Law and 
Governmental Relations of the Judiciary Committee, you expressed 
considerable interest in the Massachusetts legal needs study. 
This letter will further clarify the reasons behind the study and 
the results which have come from it. 

It is certainly true, as you pointed out, that most poor people 
have legal problems.  It is therefore not surprising that about 
90t of those interviewed through the telephone survey reported 
having problems for which the services of an attorney would be 
useful.  It is also true that no one in our society has a lawyer 
for every problem for which an attorney might be able to address. 

However, as discussed in my written testimony, obtaining specific 
information about the legal issues faced by poor people was a 
much more important goal of the legal needs study than was 
determining the gross percentage of unmet legal needs.  No one 
seriously believes that it is possible or even advisable to 
merely increase the funding for civil legal services in 
Massachusetts sixfold to attempt to address the 320,000 discrete 
legal problems documented by the study. 

It is possible and absolutely necessary that the services 
provided by legal assistance organizations in this State and 
throughout the country be targeted at the most critical legal 
needs of those persons who are eligible to receive services.  In 
Massachusetts, and in the other states which have done or are now 
doing legal needs studies, one of the primary goals was to 
identify gaps in existing services to help ensure that services 
are directed at the most pressing legal needs of poor people. 

I.MfM.- A   l\.wrT%. I «| . I InafUT IWMW 
Hm-yH IbvifM. n*   U««UAmj. »^ . hr iIhiir   Mkh*^ ^ I JKi-,i,n. I M| . IfiMv...*   d^tnt uiim. I*. t«< .    M^ry Annlln..>4l. IM| 

rn..-ilUR HMJ   hJwil   ('.^1.^.1-^^    lUivn^  lMl*iW.in. I<.|    AV. Mi.«-)iHU »..(    linkll^ KkkiM  1^    AR«-fi K.4«n..n 
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Achiaving that goal requirea that continuing attention Bust be 
paid to the changing legal needs of the poor to ensure that the 
legal problens addressed are the Bost critical and that the types 
of representation provided are the Bost effective.  Because this 
is a continuing effort, we cannot declare victory at any 
particular point. He can demonstrate that the legal needs study 
has influenced programs in Massachusetts to exanine the services 
they have been providing and, where appropriate, to shift the 
focus of those services.  My written testimony filed with the 
CoBBlttee contains several examples of how prograas have 
responded to the legal needs study. 

The responsiveness of the legal services providers in 
Massachusetts to the legal needs study demonstrates anew that 
decisions regarding the type and Banner of legal services to be 
provided to eligible clients are best Bade at the local level. 
These local decisions are nade by boards of directors composed of 
attorneys and persons eligible to receive free legal services. 
One of the core issues behind the efforts of the current six 
meaber aajorlty of the Legal Services Corporation Board to impose 
coBpetitive bidding is their desire to set local priorities from 
Washington. This idea is antithetical to the expressed desire of 
this same Bajority of the Board of Directors to have those 
eligible for legal services be Involved in making decisions 
regarding the services they will receive.  It is also a rather 
blatant atteapt to centralize a prograa which Congress has 
clearly determined should be locally controlled. 

It is clear that bureaucratic decisions made inside the Beltway 
often do not reflect the reality of life around the country.  If 
the current problems with the DepartBent of Housing and Urban 
Development have not taught us anything else, they have been a 
powerful reBlnder that programs which become too centralized 
ignore the desires of local areas, can be and often are subject 
to exploitation by those who run them and are not capable of 
meeting the needs of the people for whom the programs were 
designed.  Recognizing that all programs have their 
imperfections, it seems much more reasonable to believe that 
attorneys who practice in a local area and poor people who live 
their lives in that area have a much better opportunity to 
understand what kinds of legal services they need than do a 
group, even if well Intentloned, of Washington bureaucrats. 

We all recognize that in these times the public funds available 
for even the most worthwhile projects are limited.  It is 
therefore aost Important that the funds for civil legal services 
be spent in the way that best responds to the legal needs of 
eligible clients.  Legal needs studies can help us understand and 
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identify the nost critical legal needs of the poor. The boards of 
local programs have, and in the vast majority of cases 
appropriately exercise, the power to direct the efforts of the 
non-profit organizations they run towards the most critical of 
those legal needs. 

The Legal Services Corporation Act contemplates a national 
program operating within policies established by Congress and by 
the Legal Services Corporation Board but with high degree of 
local responsibility for Implementing those policies to best meet 
the legal needs of the poor.  The support, not only of clients 
but also of the organized bar and the public throughout the 
country, for federal funding for civil legal assistance derives 
in large measure from the structure of the program and the 
thoughtful manner in which local boards of directors and local 
programs have carried out their responsibilities.  Legal needs 
studies have been and can continue to be helpful in the process 
of local decision making.  They are no substitute for thoughtful 
priority setting processes but they do provide necessary and 
useful information. 

I appreciate the opportunity which I had to testify regarding 
legal needs studies and to respond to your questions.  Please let 
me Icnow if I can answer any further questions which you might 
have or provide you with additional information. 

yours truly; 

rfnie A. Powers 
Executive Director 

LAP/bvc 

cc:  Representative Barney Frank 
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Mr. SMITH of Florida. OK. Thank you, Mr. Chairman. No other 
questions. 

Mr. FRANK. Mr. James, do you have a further question? 
Mr. JAMES. Yes, what your experience was with a number of 

class actions found within Massachusetts  
Mr. POWERS. I cannot give you a precise number. It is quite low 

in terms of the overall case load. 
Mr. JAMES. One or two percent at the most? 
Mr. POWERS. I cannot give you  
Mr. JAMES. Under 10 percent? 
Mr. POWERS. I suspect it is well under 10 percent. I would have 

to do some research. 
Mr. JAMES. How many corporations or how many different corpo- 

rations are incorporated throughout the United States that are 
funded by the Federal Government? Does anyone know that? 

Mr. FRANK. How many grantees? 
Mr. POWERS. Approximately 320. 
Mr. JAMES. HOW many years have they been in existence now? 

Fifteen? Has any individual been prosecuted for improper conduct 
for taking money, an attorney or a corporation or anyone? 

Mr. FRANK. Staff advises us that there have been some 
prosecutions. 

Mr. JAMES. OK. There have been a few. Has there been—does 
anyone know of any system designed to help check up on this as a 
double check of the grantee? 

Mr. POWERS. Every legal services grantee and every grantee that 
my organization gives money to has to submit an audit by an out- 
side CPA every year, and I would submit that the CPA would be 
responsible for identifying any such instances and bringing it to 
the attention of the Board of Directors. 

Mr. FRANK. It is apparently a nationwide requirement. 
Mr. JAMES. And all the corporations started are still the same 

corporations. Is that correct? Or do they drop off? 
Mr. FRANK. There have been some replacements. I don't know 

the percentage. 
Mr. JAMES. Have any of the 300 corporations been disciplined in 

any way? 
Mr. POWERS. Yes, sir. 
Mr. JAMES. What ts^pes of disciplines have been involved? 
Mr. FRANK. I am sure that we can get all of that information. 

The reason partly I would say in defense of our staff is that this 
wasn't until recently the jurisdiction here and I am sure the 
records exist, and we can get them. 

Mr. JAMES. Somebody was compleuning about attorney-client 
privilege being breached. 

Mr. FRANK. NO, it was personnel records. 
Mr. JAMES. That is why the Corporation cannot get the informa- 

tion from the individual corporations. Someone was testifying as to 
that. 

Mr. FRANK. NO, they were talking about not attorney-client but 
the personnel records. 

Mr. JAMES. All right. Thsuik you very much. 
I would like to say one thing. I think we all know that we have 

indigents out there without service. The questions is the Eunount of 
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money, whether it is 15 percent, 25 percent, or 30 percent, my ex- 
perience out there is that the average person doesn't have enough 
wherewithal to hire an attorney the number of times, forgetting in- 
digent, as far as—we know they don't. 

But the normal person doesn't have the funds. You have to be— 
the funds to get the legal advice at the times they need it. So that 
is a problem for all of us. But it is much worse, I believe, for the 
poor. And I do agree with you that the lower the educational level, 
the lower their income, the more likely there is to have a legal 
problem. 

I don't think the survey is a good way to find out because I don't 
think they know when they have a legal problem in many cases. 

I just want—we all agree. The question is where do we get the 
money? 

Mr. FRANK. I would like to join the gentleman from Florida. 
There is a serious need out there, unfortunately we are a long way 
from the luxury of deciding when we reach—when the poor will no 
longer need help. The question for us is what is the most we can 
afford and how can we structure it. 

We will hear from the next panel now. Mr. Eckel. 

STATEMENT OF KEITH ECKEL, PRESIDENT OF PENNSYLVANIA 
FARMERS ASSOCIATION, AND MEMBER OF THE AMERICAN 
FARM BUREAU FEDERATION BOARD OF DIRECTORS 
Mr. ECKEL. Mr. Chairmtin, I would submit my written remarks 

for the record with one correction and that is at the end of the first 
or at the end of the fourth paragraph where I indicate that I have 
a personal interest since I have been sued, and it is indicated that 
it was by the LSC grantee Friends of Farm Workers, that is incor- 
rect. I have been sued by the Florida Rural Legal Services. So I 
want to make that correction for the record. 

Recognizing the need to expedite the hearing, I will dispense 
with reading my remarks and trust that the committee wUl, in 
fact, look at those very closely and give attention to those. 

Mr. FRANK. We will put them in the record. 
Mr. EIcKEL. I would hope that the committee will indulge me if I 

show emotion in this issue because the farmers I represent in 
Pennsylvania and across this Nation have suffered greatly as a 
result of the activities of the LSC grantees that I refer to, into my 
report. 

I have seen firsthand neighbors and friends of mine who have 
gone out of business perhaps as a result of a lawsuit but more often 
than not as a result of the fear of the lawsuit coming to their door- 
step. I have listened intently to the committee with great respect 
and agreement and to the witnesses who t£ilk about equal access to 
justice and our justice system not being just for the poor or for the 
rich. 

I represent family farmers in Pennsylvania who certainly could 
not be characterized as being rich. One of the problems that we 
have with the filing of class action lawsuits and the resolution of 
those suits and it has been indicated that most of those suits are 
settled before they are finally adjudicated by a court, there is a 
simple reason for that. 
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I notice the committee was concerned about the $80,000 in legal 
fees that was paid outside of the conunittee for general counsel. 
Most of our feumers involved in this litigation are looking at those 
kinds of bills, and they cannot pay them, and so they settle the 
case whether they are right or whether they are wrong. They do 
not have the wherewithal to keep their farm and pursue the cost of 
that litigation. 

I have been one of those in Pennsylvania that have been actively 
involved in attempting to bring about mediated solutions to the 
problems involving Legal Services Corporation litigation. Recogniz- 
ing the growers' problem of not being able to pursue the lawsuit 
and second, recognizing that in many cases the workers' interests 
are also not served, filing suits months after workers have left the 
worksite does not in any way benefit them if that problem cannot 
be pointed out at the moment that it exists and a solution worked 
out with that grower where the worker will benefit from the 
solution. 

And second, we have record of numerous workers where settle- 
ments have been made and yet those workers have never received 
the financial compensation because they cannot be located. I would 
suggest to this committee that I have a strong concern with work- 
ers, as well as with farmers. The very well being of my farming 
operation is dependent upon the harvesting of my products with 
those workers. 

This afternoon, I had hoped to be home at 4 o'clock to begin our 
sweet com harvest, and I would be working with our workers at 
that time at home. I understand full well their problem. I would 
suggest to you today that the activities of some Legal Services Cor- 
poration grantees has created an atmosphere of fear in rural Penn- 
sylvania and rural America, fear on the part of legitimate, honest, 
responsible growers who are striving to comply with intricate and 
stringent Federal regulations and to meet the needs of their work- 
ers, but who have had to go out of business because they could not 
handle the litigation cost. 

I want to personally urge the committee to look very strongly at 
the need for mediation and administrative relief prior to the filing 
of long-term litigations that take 2 or 3 years to resolve the prob- 
lem. I think that is extremely important to us. 

Many of the class action suits that have been filed with conse- 
quences to growers really have been attacks on decisions made by 
the Department of Labor with the two programs and really repre- 
sent a continued effort, in my opinion, on the part of the legal serv- 
ices grantees who opposed the inclusion of the H-2 program with 
immigration reform to now attempt to defeat that program in 
practice. 

In the judicial area where they filed with the legislative body, 
who bears the cost of that again? The farmer producer who is liti- 
gated against and in many cases cannot, in fact, bear those costs. 

Mr. Chairman, in your own State where the fastest growing H-2 
program exists, I have spoken with Marvin Peck, who is involved 
with that program, a producer in Massachusetts who indicates that 
their litigation fees have skyrocketed in the past few years as a 
result of the activities of the Legal Services Corporation grantees. 



I have a strong interest in the welfare of workers, the welfare of 
farmers and equal access to justice. I am not one of those growers, 
nor do I believe that there are many of those growers, as represent- 
ed by a previous testifier before this committee, who would resent 
court action in improving the living conditions of workers. 

I strongly believe that those workers are entitled to those living 
conditions that are fedr and sufficient and adequate, and I would 
invite this committee to come to Pennsylvania to my operation tmd 
visit some of those operations that have closed out of fear without 
any litigation being filed against them. Visit their facility. You 
make the judgment whether or not it was proper to close them 
down, and in many cases, and a 3- or 4-generation farming 
operation. 

I urge the committee, also, to strongly consider the aspect of 
competitive bidding. It is very remote in my mind to believe that 
with 300 and some funded agencies that there are not some cases 
where another group might better expend the funds of the Federal 
Grovernment more efficiently to the benefit of the poor and the 
indigent. 

It only seems to make sense to me in all of our Government con- 
tracts that we would be looking forward to competitive bidding as a 
more efficient use of our dollars. 

Mr. Chairman, I bring to this committee an emotional expression 
for a very serious problem that is confronting rural America. It is 
touching farmer after farmer across this Nation. It is causing them 
anguish and concern, and in many times it is costing them their 
livelihood. 

When I agreed to testify before this committee, one of our staff 
members asked me, are you not afraid to appear? The history has 
been that you can expect litigation against you some time after 
your testimony. I have confidence in this conmiittee and in our 
system that that is not the intent nor long will be the practice, and 
I appreciate the opportunity to fairly present my views and the 
views of American Farm Bureau before your committee. 

Thank you, Mr. Chairman. 
[The prepared statement, with attachments, of Mr. Eckel 

follows:] 
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STATEMENT OF THE AMERICAN FABM BiniEAU FEDERATION 
TO THE HOUSE JUDICIARY SUBCOMMITTEE ON ADMINISTRATIVE LAW 

  AND GOVERNMENTAL RELATIONS 
WITH REGARD TO REAUTHORIZATION OF THE 

LEGAL SERVICES CORPORATION 

Preaentad by 
Keith Eckel< PrMident, Pennoylvanla Farmen Aaaodatlon 

and Member, AFBF Board of Dlrecton 

July 19, 1989 

Mr. Chairman, Congressman James, thank you for the opportunity to 
speak with the Committee regarding reauthorization of the federal legal 
services program.   My name is Keitii Eckel and I appear before you today on 
behalf of the American Farm Btireau Federation, upon whose national Board I 
serve, and on behalf of the Pennsylvania Farmers Association, of which I am 
the President. 

The American Farm Bureau Federation represents 3.6 million member 
fjumers in 60 states and Puerto Rico; or, about four out of five formers in the 
United States.   The Pennsylvania Farmers Association is affiliated with AFBF 
and represents 23,000 farm families in the Commonwealth of Pennsylvania. 

I am a working farmer myself, involved in a partnership with my brother 
in an operation which encompasses both grain and vegetables.   We grow 
tomatoes as our primary crop.   These are very labor intensive and we are 
wholly dependent on seasonal labor for the harvest and processing of our crop. 

It is in the context of growers' problems with LSC-funded migrant 
advocacy activities that I come before you today.   I have both an organizational 
and a personal interest in solving problems caused by legal services grantees. 
I bring a personal perspective to the issue because I have been sued by the 
local LSC grantee agency. Friends of Farmworkers, out of Philadelphia and 
Camden, New Jersey. 

Over the past years, the American Farm Bureau Federation has 
presented many statements to congressional committees regarding the 
experiences of agricultural employers in dealing with Legal Services staff 
attorneys.   Our problems have yet to be addressed.   The confrontation and 
harassment continues as strongly today as five years ago. 

Let me acknowledge right away that the vehicles Legal Services 
attorneys use to sue growers are not the jurisdiction of either your 
Subcommittee or the Judidaiy Committee.   Those are the Migrant and 
Seasonal Agricultural Worker Protection Act, or MSPA and the Fair l^bor 
Standards Act, or FISA.   But that is almost beside the point and Vm not here 
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today to discuaa the failings of theu laws.   Ironically enou^ MSPA was 
negotiated and agreed upon by growers, migrant activists, the Reagan 
Administration Labor Department and other interested groups.   We realize that 
amendments to MSPA need to be pursued through the Education and Labor 
Committee. 

However, equitable limitations on the behavior of the migrflnt activist 
attorneys is your business.   Your committee has the ability to grant us relief 
from the Migrant Legal Action Program (MLAP) and state grantees' agenda 
which includes affecting social change throu^ targeted litigation.   It is in that 
context that I   share with you our thou^ts on some badly needed reforms in 
the federal legal services program. 

First, we believe that the program as it exists today is flawed. Congreaa 
should repeal the current Act and begin with a new approach. In a moment I 
win comment on specific reform initiatives, but first I would like to outline the 
nature and extent of the growers' Legal Services problems as we see them. 

It is ovir view that the current Legal Services program has been allowed 
to operate without proper checks and balances.   Congress has made it clear 
that Legal Services attorneys are not to engage in a number of practices, 
including lobbying, union-organizing, and participating in political 
demonstrations.   In actual practice, these statutory restraints have been largely 
ignored or scorned openly by LSC grantees, who daim they are using non- 
federal funds to pursue these activities. 

Farm Bureau can document many instances of migrant legal services 
attorneys engaging in questionable activities: 

Many examples of grantees participating in union organizing exist. 
These include the International Farm Workers' Union whidi the Texas Rui«l 
Legal Aid (TRLA) participated in 1984, and the farmworker strikes organized 
in the late 1970s and early 1980s in Florida by Florida Rural Legal Services 
(FRLS). 

In 1981 the Migrant Legal Action Program (MLAP) organized a series of 
one-day miniconferences around the country to "provide training and discussion 
intended to improve networking and coalition building in support of 
farmworkers."   We do not know how much money MLAP spent to run these 
seminars, but it was at a time that eligible clients were bedng turned away, 
allegedly because funds were not available to help them with their problems. 
We feel that federal tax dollars would have been better spent on helping 
individual farmworkers with their problems, rather than on coalition activities. 

MLAP, and its state affiliates, lobby Congress state legislatures and 
federal agencies frequently, such as during negotiation of the 1986 £!PA 
farmworker pesticide protection regulations and the 1986 Immigration Reform 
and Control Act. 
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We belive that MLAP was investigated for financial irregularitieB in 
1985, but only a fraction of the money was recovered and the individuals 
involved were not prosecuted. 

Agricultural producers spend inordinate amounts of money defending 
class action suits.   Much of the litigation that growers are forced to undertake 
involves administrative rulemaking challenges to the H-2A temporary foreign 
worker program.   MLAP, and other grantee agencies, usually represent large, 
well-funded organizations such as NAACP and AFL-CIO.   We fail to see how 
these meet the criteria of eligible clients. 

Further, the H-2A program was exhaustively debated in Congress and 
this Committee, and was approved in the 1986 immigration reform bill.   At 
that time it was violently opposed by farmworker advocates who now attempt, 
it seems,   to undermine Congressional intent through repetitive court 
challenges.   LSC-funded grantee attorneys have made it clear that they intend 
to efiiectively abolish the H-2A program by making growers who employ H-2A 
workers targets of massive liti^tion. 

These activities go far beyond solving the simple, day-to-day legal 
problems of farmworkers. 

Litigation defense costs are driving growers out of business.   Farm 
Bureau is still developing nationwide figures.   I do have partial data for 
Pennsylvania which is typical of a state whose agricultural industry has been 
targeted by legal services.   The figures illustrate the terrific economic damage 
done by predatory LSC-fimded litigation. 

Pennsylvania has two major areas of fruit and vegetable production. 
Both have experienced unprecedented legal activity since the 1983 passage of 
MSPA.   Last year, PFA imdertook to survey growers to determine the extent of 
the problem.   A number of growers detailed for us their experience with 
Friends of Farmworkers (FoF), the local LSC affiliate.   While we do not have 
comprehensive figures, we do know that seventeen growers in the nuuor fruit 
growing area, south central Pennsylvania, have spent almost $800,000 in the 
past four years defending themselves and settling cases brought by FoF.   Many 
of these growers have gone out of business because of the financial burden. 
Interestingly, only one of these cases involved court-awarded damages; for 
$9,000. 

In my area of Pennsylvania, the north central counties, there is or used 
to be significant field vegetable production, mostly tomatoes.   There used to be 
almost three thousand acres under production; now there is only about two 
thousand.   There used to be about 960 migrant jobs; now there are only 700. 
The migrant worker payroll used to be about $1.5 million, now it is about $1.1 
million.   The community has lost about $2.76 million in income, which 
represents lost tax revenues and diminished services and employment 
opportunities.   This has come about because, of the twelve growers in the area, 
five have been put out of business by LSC litigation, or by fear of being sued. 

25-196 - 90 -  n 
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The fear caused by legal services lawyers is real.   In fact, I was 
cautioned by my staff that coming here today would expose me, as it has 
growers in the past, to retaliatory litigation.   My response to that is that if I 
cannot exercise my Constitutionally-guaranteed right to petition my elected 
representatives to redress a grievance, then something is, indeed, badly wrong 
with the system. 

The sad fact is that, while there are doubtless problems in agricultural 
employment, we fail to see how driving farmers out of business, and 
eliminating jobs, helps migrant farmworkers.   It almost seems, sometimes, that 
grantee attorneys beUeve that the best solution to agricultural employment 
problems is to eliminate employment. 

Agricultural employers are really no different than any other employer 
group.   The vast m^ority of agricultural employers are making a conscious 
effort to keep abreast of laws and regulations and to stay in compliance. 

We believe that the best interests of both the fiumers and the workers 
would be served by regularized procedures to resolve problems short of filing or 
threatening lawsuits.   We are confident that the vast majority of agricultural 
employers want to do what is required by law and what is just and ri^t for 
their employees. 

We have tried to work with FoF.   In fact, as a result of suggestions 
made by Congressman Bill Goodling, we have tried to establish a 
worker/grower mediation system with FoF.   I wish that I could tell you it 
worked; unfortunately, it has not.   I spent time again last week in negotiationa 
about its structure and basic groundrules. 

It's clear to Farm Bureau that it's time for a m^jor overhaul of the legal 
aervioes program. 

Congressman Combest, and twenty-seven other Members of the House, 
introduced H.R. 2884 last week and it contains many careful suggestions for 
addressing these problems through m^jor reform of the federal legal services 
program.   It should serve as an excellent discussion vehicle for a 
reauthorization initiative. 

Tlie bill precludes attorneys from becoming involved in lobbying or 
political activities, or union organizing, or the solicitation of clienta.   The focus 
would be on delivery of day-to-day legal services which would return the 
program to the ohgWl Congressional intent:   helping poor people with their 
legal problems. 

It would require competition for grants.   This would eliminate 
presumptive refunding of current grantees and permit the Corporation 
management to select those agencies who offer indigent clients the beat service* 
for the money spent. 
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The bill requires grantee attorneys to pursue meaningful negotiation and 
exhaustion of administratiTe solutions prior to undertaking litigation on behalf 
of migrant workers.   This would eliminate many of the growers' problems.   Too, 
the prohibition on class action suits wovdd provide much-needed relief from the 
constant barrage of H-2A litigation.     Recovery of damages and the provision of 
a private ri^t of action would be helpful to growers and grower association 
targeted by LSC-funded attorneys. 

One of the key provisions is the record keeping requirement   At present 
it is hard to know the extent and appropriateness   of LSC-fimded litigation 
since the attorneys are not obligated to account for their time. 

An equally important provision is the proposal to reconstruct the Legal 
Services Corporation as an Administration within the Department of Justice. 
The accountability required of federal employees would eliminate many of the 
abuses we have observed LSC-funded attorneys and staff engaging in, such as 
those I outlined earlier. 

This is not an inclusive or exhaustive list.   There may be other 
improvements which would alleviate the abuses.   Farm Bureau is pleased that 
the Subcommittee has begun its work on a comprehensive legal services reform 
measure and looks forward to working with you to arrive at meaningful 
solutions to the significant problems growers experience. 

I hope that I have profiled the problem and serious extent of the 
economic and sodal pain that it's causing.   I will be happy to answer any 
questions, either now or for the record. 

Thank you, Mr. Chairman, for your time and courtesy in allowing Farm 
Bureau to appear before you today. 
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Paul Dcollet 
Congr*s«nan Bcua* Morclson 
Unltad Statai Boui* of Repcsientatlvai 
Haahlngkon, o.C. 

Rti  TaaClmony of Ktieh Eckal 
Pannsylvanla Farmara Aaaoolatlon 

By FAX (202) 225-4890  

Daar Paul, 

you hava aakad for Infocnaklon eoneainlng llkaly Isauaa 
which may ba cateed by Kalth Eckal, Ptaaldent, Pennaylvanla 
Farnaca Aaaoolatlon. ^ 

Bonhomma v. Maaaallna 
Hr. Eckel la a principal In tha Frad Eckal and Sona facn 

operation In Lackawanna county Pennaylvanla. Roger Roaanthal of 
the Migrant Legal Action Project haa agreed to forward to you a 
aunnary of a daclalon In Marcel Bonhomma at al. va. Nathanlal 
H a a a a 11 n e , at a 1 . Unit e"3 States Dlotr let Court, Southern 
blatrlct of Florida, Caaa No. 81-2B94-Clv-JE. Hr. Haasallne waa 
a farm labor contractor working at tha Fred Eckel and Sona fata 
operation and that lawault concerned laauea arlalng fron Mr. 
Maaaallna'a enploynont of workera In Pennaylvanla in the eumner 
of 1961. Hr. Eckel nay argue that he waa dlanlaaad from thla 
proceeding. The dlanlaaal of Hr. Bckel waa on tha baale of 
jurladlctlon of the Florida olatrlct Court over Mr, Bckel and had 
no relationahlp to the clalna on tha narlta. The attorneya for 
tha plaintlffa in that caaa ware Florida Rural Legal Barvicaa, 
Inc. 

Sharpa v. Roth 

Aa you are aware the Pennaylvanla Farnera Aaaoolatlon 
appeara to take the poaltlon that Hr, PhfUP »oth, of APP}« 
Valley Farma, Inc. haa been aubjeot to retaliation becauae of hia 
teattiiinny before the Subcocnmlttoe on Labor Standarda, Comittea 
on Education and Labor, United statea Congraaa llouae of 
Bapreaentatlvea   on  July   13,   1987   In   Blglarvllla,   Pennaylvanla. 
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you are also aware that we categorically deny thla. 

Nr. Bckal haa deacribad Hr, Roth aa ona of tha farnara who 
haa tried the hardeat to comply with federal lawa effecting fara 
workerBi and has complained chat he haa been haraaeed in lawsulta 
despite this. 

Ny testimony In the Biglarville hearinga at pagaa 33 through 
37 and in accompanying attachments discussed prior hiatory of 
contacta with Hr . Roth through 1963. Exhibit *F* to the 
teatinony included a Settlement Agreement resulting in Injunctlve 
relief In the matter of Elane Chandler et al. v. Apple Valley 
Farms, Inc. at al. United Statea Dlatrlct Court Hlddlc Diatrlct 
of Pennsylvania Civil Action No. CV-8«-1573. 

On March 2, 19B9 in response to a U.S. OOL Freedom of 
Information Act Requeat we were auppllad with a copy of a 1964 
HSPA Investigation by the U.S. OOL Wage and Hour Dlvialon. At 
page 2 thereof the U.S. OOL concludadi 

'AgBr Phil Roth did not make an accurate record of hours 
worked by tha 34 mlgranta when they wrok on piece rate 
harvesting apples. He merely devised a.'chart* correlating 
hours to number of bushels of applea picked.' ' 

See attached.  This document was not included^ In the materials 
snnexed to the 1987 hearings. 

In May 1988 Friends of Farmworkers, Inc. filed Sharpe v. 
Both United States District Court, Middle Olstrlot of 
Pennsylvania, Civil Action Index No. 88-0814, which waa assigned 
to the Hon. Sylvia Rambo. That matter waa brought on behalf of 
eight Individual plaintlffa alleging violatlona of the federal 
Migrant and Baaaonal Agricultural Worker Protection Act and the 
federal Fair Labor Standards Act (minimum wage) , The matter waa 
only filed after montha of unsuccessful attempts at aattlenent 
negotiation during which the defendant never offered any money in 
settlement. 

That matter waa sst for trial in March 1989. Frlenda of 
Farmworkers, Inc. filed our Prc-Trlal Memorandum in this matter 
on February 23, 1989. Amongat the allegations which Frlenda of 
Farmworkara, Inc. waa prepared to prove at trial according to tha 
Pre-Ttlal Memorandum werei < 

1. Plalnttffa disputed the accuracy of payroll recorda and 
wage statements (or the defendanta aa to houra worked 
for the period from December 1987 to February 18, 1988 
when plalntlffa worked pruning fruit trees. Prior to 
February 10, 1988 defendants routinely recorded 
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•tatting tlaaa for work by plaintiffs of at leaat one 
hour latar to two and ona-half hours later than tha 
time plaintiffs generally began work. Pron Deceaber 1, 
19B7 through February 17, 1S88 defendants engaged in a 
practice of charging plaintiffs for a lunch break of 
one-half hour on every day when plaintiffs wera 
credited by defendants with having worked 4 or more 
hours In the day. As a raault of these two payroll 
practices, plaintiffs estimate that the payroll records 
of the four plaintiffs for which defendants maintained 
records during the period Decenber 1, 1987 to February 
17, 1988 understate their actual hours worksd by 
approxlnately 145 hours. 

2, Plaintiffs were prepared to establish that defendant 
Philip Roth knew two women plaintiffs perforaed labor 
on defendants' behalf In December 1987 raking brush 
pruned by their husbanda and that on at least one 
occasion In December 1987 defendant Roth Instructed one 
women plaintiff whom he now denies employing as to 
proper pruning when he observed her pruning branches on 
an apple tree In the row where her husband was 
per forming   work. 

3. Plaintiffs sought unpaid mlnlmun wages of $222.78 for 
one woman who was not paid for har work and $329.98 for 
another woman who was not paid for her work. Total 
unpaid alnifflum wages of $603.70 were sought for all 
eight plaintiffs. Plaintiffs sought addltlonsl danages 
for violations of the Migrant and Seasonal Agricultural 
Worker Protection Act and Pennsylvsnla statutes. 

On Thursday March 2, 1989 a pre-trial conference was bald on 
this Batter after It had been set for a flrn trial data of Monday 
March 6, 1989. After consistently refusing to offer any amount 
In settlement of this matter, and after having filed a proposed 
counterclaim <whleh the Court refused to sccept on jurlsdlctlonsl 
grounds) alleging abuse of process, the defendants Inforaad the 
Court  thst  they were   Interested   In  settlement discussions. 

According to a 'Stateaent of undisputed Psets for 
Plaintiffs' Motion to Enforce Oral Bettleaant Agreeaant" filed 
with the Court on April 17, 1989 by the end of tha discussions on 
Hscch 2,  1989  the defendants'   counsel believed that an > 

...sgreenent had been reached whereby defendants would 
pay $12,000 to plaintiffs and thelc oounsal, and would 
agree not to sue plaintiffs and rcienda of Farmworkers, 
Inc. for abuse of the Court's process in this case, In 
return   for   which  plaintiffs   would  provide   relesses  of 
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•11 clalaa auch as to prtcluda further litigation by 
plalntlffa against dafendanta baaad upon paat 
tranaactlona or occurrences. 

Par. 27, page 10. The parties also stipulated that the 
defandanta' counaal on March 3, 1989 Infornad the Court'a clerk 
that there appeared to be agreement as to settlenent teras. Par. 
<2,  page  IS.     Based  thereon  the  fira  trial  date  was continued. 

By letter dated Harch 10, 1989 the defendanta' counaal 
stated that 'defendanta conalder that there Is currently no 
agrecaent, tentative or otherwlae, aa to any aattlenent of this 
case. The aatter since lale Harch 1989 has been pending before 
the Court on 'Plaintiffs' Motion to Enforce Oral fiettleaent 
Agreeaent'. In the event that thla la denied the aatter will be 
reatored  to  the   trial   calendar. 

Mediation 

Mr. Eckel may also conplaln about the 'failure' of legal 
services programs to engage In pre-11tlgatlon dispute reaolutlon. 
As you nay recall thla waa a purported clala at the Blglervllle 
hearings which we attempted to rebut there. 

s 
He have attempted for several years to participate in a 

voluntary aedlatlon and dispute resolution progran in the 
Northeaatern Pennaylvanla fresh aarkat tomato Induatry where Mr. 
Bckal'a farm la located. Unfortunately, from the point of view 
of all concerned this ayatea to date haa been a failure. 

Our Boat recent problema included having a worker beaten up 
in September 1988 alx daya after participating in a aedlatlon 
session where he was the chief apokeaperson Cor a group of 
workera with comnplainta. The faraara' (Including HE. Eckel's) 
chief complaint haa been that complaint's have not been brough In 
season. However, our experience la that our cllenta have 
suffered retaliation and dlscriainatlon when they have brought 
complaints in aeaaon. 

Ne Intend to continue to be available to utilise the chief 
Mediator to help resolove disputes, but I doubt that anyone 
could argue It is a aucceaa. We would be happy to diacuaa other 
problems with this system. 

If you require any further information do not hesitate to' 
oontact me. 

Very truly yours. 

Arthur M. Read, Esquire 
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COBblnd TUK/Hitk Nartitlvt (en 

Jo* L«* Crawi,  TIC. I 
P.O. Box ai( •, ' 
Uk« Htnllton,   FLA    )>t>1 j  .•   . ». 

I 

covtiKat) l>ii«f rHAi (ubjiot t> an orohtrd frowlnf cpplMt p*ael 
chcrrlMi and yrapaa. Th* awbjact la a oaa- 

bar of tha Knouia (ooda coop, which procaaaaa tha (rult and ahl| 
It oos. Tha parted of Invaat. undar FLIA la dlffarant than tha 
HSPA Sir bacauaa tha complaint allagaa MH vtolatlona for 111). 
Thua, tha rLSA Invaatlaatlon covara both tha 19t) and 1tl4 appli 
hacvaat aaaaona (l/es to 10/14). whtla tha MPA inv. waa llBlta< 
to tha currant. UK appla harvaat aaaaon. 

A»T pSfAi  Phil Roth) ownar of aatab, eontraetad vlth rtC Jo* 
> Laa Craua to prOvida a craw of )4'iai9rant workara tc 
harvaat hla appla crop. Crawa la paid    for aach buahal of api 
plckad by hla craw, and    for aach hour thav work, whan thay 
work by tha hour.  In Ot) ha waa paid a total of by 
Hr. Iioth. '•* 

I 
tic    ftiti Tha FLC'i craw la anfagad In harv«tlnf applaa which 

ahippad to Knouaa fooda for prooaaal,ngi and ahlpamnt 
001. Crawa acttvaly aupatvlaaa tha craw In tha tialda; and at 

, laaat ana of hla aaa, Marlon Ruiaal (who la alao a ragiatarad ri 
worka aa a tractor driver and foraman ovar tha oraw. Agar Koth 
praparaa Individual paychacki (or tha workarai but glvea all tha 
ehacka to FLC Crawa for dlacrlbutlon and allowa th*^ffcC to oak* 
daducplona for camp claan*up and naala. FLC Crawa chavcaa craw 
•ambara %i  par waax for ctnp claanup and anplbya ona of tha er*w 
to claan tha camp. Crawa alao chargaa craw }4')/wk (or ntala.. . 
Th* CO'a eoncludad that Agar and FLC war* joint aaipleyaca of th* 
Bigrarit craw. 

moK HISTOKVi AoCrFLSAi FL(A tnvaatlgatlona war* oonduotad In t 
^    daa with FIJRA Inviatlgatloaa la II7S t 

1111 and no FLIA vlolatlona war* dl^aaloaad.' 

. AatR FfcCPAi  Il7>t 4(cl, Agar hlrad Joa Craw* «a * er*w l*ad»r. 
Crawi waa not ragiat*(*d. 

1>7li NO Violation. 
19711 4|a|, AgEr hlr*d FLC Ct'awa'whed* oard waa net 

,la 'full forca and atfact. Crawa eontrollad 
I      tha caap but did not hava* HA for tha camp, 
' 19711 Invaatlgatlon bagun but not oOBpl*t*d. AgtR 
'      would not allow cOa to conduct privata latar*. 

' * '      {and CO'a obtainad a-warrant, bJt tha or*w lat- 
! j     Ih* *r*a bafoia tha CO'a war* abl* to Intarvli 

Vork*r* and comnlat* th* lav**ttg*tlOai. 
»  l»79i HV .; 
,  IftOi NV [ . I 

mil NV 
y  I9t>i Ho InvaatlgatloA  I 

I9III No Invaatlgatlon' 

f^A  Ftllii No prior Invaattgatle*. 
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jpa* COHBINIO nihJlMHi HMMTIVf 
I 

Appl* Vallay r«ru,  Ine, - AfH M 
Jot u* ct*wi - ne p*f* 1 of >9^ 

mo*  IH*TOW Igfillii'  IK TtCKM    1>7»i 4(*). fLC wt* not rtf. 

II77I 4((| rLCi c*g. wti not In 'full faro* ud ttfut* lit 
oontroUtd tit* Itbor oasp at Apple Vallty, but did not 
htv* KA. 

1l7li Invtftlfitton b*9un but not oomplntcd (or ••!>• r***oa( 
9lvan undar thla aactlon (or AgtA» 

1«7f S(b||11) Hou«J.n9 t( H ehtrgtd (or ••vcral attainf door 
window tetaani. and traah eana too oloi* to (aelltty. 

IttOi NV 
)llli A/V I 

1ll]i NO Invattlfatlon. 
Itili NO tnvaatlfatlon. ' 

ITATPt or COKJXAIMCti CowlUnant InfOi Ce^Ulnt fro« 
waa raaalvad by tha 

AO aUaflnf nunatoua HIPA/rUA vtolatlona by Afit and nc.CO't 
waia abla to lubatantlata aoaa o( tha violationa. at Itatad btlo- 
to thlt taotion.' Thty wtit not abla to tubatantlata tha tha riC 
told batr, ulnti tte at an txcatilva profit, or tbat workara 
tvtn purehatad thata ICaa ftoa tha tlC at all. Oniot tha 11 aaa 
Intarviawad said thay hid bought soM olgarattaa fron PLC. CO'a 
alio wara not abla to lubitantiata that craw Mambara wara (oroad 
to buy oiaali Cron Crawa, although Moat did. Canp la laaa than 

, a >ila (roa rtirfield, whara thara la a froetry ttort, dtntr. am 
raataurtnt, and aaa tndtottad thay aould walk Into town 1( thay 
didn't want to aat rtct food. 

Ateii rHAi lap, n,* AH I A^IC »hll Aoth did not aaka an aoourata 
I   racotd of hourt workad by tha )4 Blgranta 

whan thay work on plaea rtta harvaatlng applat. Ha Mraly da- 
vlaad a 'chart* oorralatlnt houra to nunbara 0( buahala at  applai 
piektd. Thta waa condraad in Intarvlaw with A9lta aa 

, who la tha tinakaapar/bln oountar.     . CO'a aakad Mr. 
loth (or t oopy of tht chart, and ht toknowladgad Ita axlatanett 
but rtffuitd to ahow It to tha CO'a unlaaa thay yava hlft a oopy 
of thalr Intarvlaw with 

In addition, Agar paralttad eraw itambart to plok on a alnala plak 
tlckat. Da allowad tha two workara to dattralnt who would (tt 
srtdlt (or tha bint plekad that day. 

Thraa palra o( workara plokad on a alofl* tlekat (or tho pa 

lay I.  MWi HH violatlont oocur (or ona o( two raaaona. Tha aetu 
houra workad by atgranta axcatdtd tha hourt raooradad 

by Aaar whan working ptaea rata, and placa rat* aarntngt wtra not 
au((Ialant to eovar aotual hauri workad at MM. Alao, Aglr tllowo' . 
tha PLC to daduct an aaeastiva aaount o( atonay (br aaala to tha 
oraw aambara. PLC daduotad 117 par waak, but COa dataralnad tha 

• actual ooat to ba 139,SI. CO'a datarmland thta by frooa: 
racatpta kapt by tha eoak (or a ntn* day parlod. I 

COa uaad at astual houra o( work the avaraya obtalnad In Intarvlavi 
vith algranta, and (ound an avaraga 0( I.* houra vd^km*  par dan 
inataad of tha • hourt raeordad by AgtA. Thta aaaa* to b* aora 
than raatontblt. at tha COt alao trantorlbad heura workad by tha 
Agtra regular (laid aat who workad with tha attranta, and (ound 
that thalr avaraga houra wara aora than i.t par day. 
Hlgranta Intarviawad who wara utad In tha avartfa (or raepnatruot' 

t 

I 
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COHBIMED rUVHSrA HAMIATIVt 

llppl* VilUy r«ru,  Ine. - k«(ll \ 

Jo* M* Mtwi - rLC H<* S of JT 

gT>TV> or ^OMfHANCIi    Xjcj rtfA  Ccorjtl I  tnf ictu*! hour* votkM 

In  l*t]i AjEK p>ld > y»tr ind bonu*, and tha CO'a ooaiputad tha 
waakly avatagt o( thla bonua (or aaoh workar and gava oradlt (or 
It toward! KM owad. laok-up aatarial vi 
wara coplai at piyrolli, , and rtCa racord of dabta (or 
currant yaari   lli4, 

24 aaa ara dua |l,9]5.ai MH. 

hull Hithi    201(d)(II and 301(d)(2) I AfER (allad to aaka and lAlnta: 
accurata raooi;da o( houri worki 

by tha alfrant craw and alao (allad to provida a eonplata pay atub. 
A9Eri pay tcub did not ahow tb* baala upon which Ha«aa war* paid (ci 
or tha hour* uorkad. 

rLC fLl»i Aa nantlonid pravloualy, CO'a dataralnad a Joint aaploy* 
•ant ralationthlp to axlit batwaao fLC and ASar, thua 

TLSK  vlolatloni aa raportad undar XSar aaotlon abova apply hara too> 
Howavari CO'a dttaraland that prina raipnalbillty (or M paymant 
ahould 11a with A9tr, aa ha »ada Individual chaska (or aa!i but th*n 
allowad Crawa to Btka add'l and axcaaalva daduotlona (or food. 

rtx HgfAi lot(a) rLC did not provida thii iafe *• rafulrad until 
a(tar arriving In tk.    ' 

201 (dl rLC did not vaka a raocrd of daduotlona (or Mala 
prior to 1*(4.Aotuallyi It appaarad that ha only 
atda up tha UK raeord     *(tar COi aakad htn 
for It, amoa it waa all In tha aana Ink and only 
axtandad forward alnca 6/11/14• rLC alao had no 
raeord to juatlfy tha daduotlon ha aada (or aaala ' 
tha ailgranta, 

201(*l rLC did not provida AgEk with a record of daductisi 
ha aad* froa workata pay for aaala and eaap olaaa-i 

OllPOgmOli rui re h*ld with nc Crawa oa ie;'17/l4 at Ami* 
Vallay Oreharda. At that^tlM, th* vlolationa 

war* (ully axplalnad to hln. Ka agraad to oomply In tha futur*. 
Ha aald ha didn't dlacloia oondltlona of anpl. bafora ooalni'to 
PA baeauaa ha wasn't aura of thaB> but In futura ha will find out 
and dlaoloia thao In advanca. Ra ancaaalva daduotlona for aaala, I 
th* lack of RK naadad to Juatlfy ooit and hla not providing Agin 
with oopy of tha daductlona, Crawa aald ha wpuld coa^ly with thla 
In tha futura by not providing any maala to anyon*.ial«a of b*ar« 
wlna, olgarattaa waa alao dlicuaiad with rLC, who danlaa aalllng th 
Itaaa. COa axplalnad Sll.11 praoludai hla froa ohargiog for thaao 
Itaaa. Traniportatlon Sao of MSPA aalo dlacuakad booaaa* during 
tha Invaatlaatlon, aavaral craw aambara aantlonad txanaportatlon 
balag provldad In an uncaglatarad graa* atattoa wagoa. CO* oall*< 
iuraau of Hotor v*hlel**     and found It raglat*r*d|te a*l*a 
Ch**a*brough< who la Crawa' alitar. Crawa dani** th* »!* tlatar «e 
for hlna In an net capacity, and aald that ahk provldad tranaport* 
tor a faw et hat 'trlanda*, and that ha nalthar oontrollad thla or 
Chaaiabrough a *(aa* of any kind tor It. Chaaaabrough waa tntar- 
viawad and aba varlftad thla. CO'a alao dlaouaaa* with Crawa hi* 
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CONaiNBO NMkATIVe _ riSA/MIM 

Appia V«ll«y rtraa, tno.  A«tl 
JO* L«a Crtwa • tU p««* 4 Ot  J 

DI8P0HTI0M (contli raaponalbtllty for HH violation* i* a joint 
anployat with th* AjEr. Novavar, the CO'• 

ara (Irit looking to Agcr /or tH paymant tor raaaona dlaeu^aad 
•*xll«r< 

Agtjii rc htld 10/17/14 with ownir fhllllp koth at hla packing i 
violation* war* fully *xplatn*d. H* agraad to eonply In 

futur* with both M*fX and rUA. K* add h* haa alraady abandona 
tha ua* of hla "chart" co racord houra of work baaad on no. of 
blna plckad, and haa bagun to acourataly racord hour* of work, 
In (utur* h* will alao ahow houra workad on pay atub*, along 
With rat* of pay. 

Ra payawnt of IH*, Mr. Doth **ld h* would nak* a dcelaloa wh*th* 
or not to pay *ft*r h* knaw tha final amount, and wa* glvan copi 
of tha conpt. Ha aakad for a MW cradlt for'tha fair valua of 
houaing ha provldaa tha migrant craw, and provldad tha COa with 

' which ahowa Hr Aoth't coat of maintaining tha camp to 
ba about 117 par w«*k p*r occupant. Th* CO'* told Hr. Doth that 
thay didn't baltava ha could claim cradlt ^or thla, alnc* th* 

> poatad notlca of tarma and condlttona of amployaant aald that 
thar* waa no charga for houaing    . Thui, If tha CO'a war*.  \ 
to allow him to cradlt thla agalnat wigat owad, ha would b* com- 
mitting a braach of hla contract. Mr. Doth waa advlaad that  I 
tha CO'a would contact tha AAD though, for a datarmlaatlon of thl 
AAO Snow waa contaetad, and ha aald that In hla opinion, tha COa 
could not glva AaEr HH cradlt for ooat of maintaining tha camp, 
Hr. Roth wat callad on 10/11 and Intornad that th* AAD aald that 
HN oradlt could not ba glvan tor coat of tha oanp. 

M and copla* of aonpa lant to AgGR Aoth on IO/]4/i4. Co alao callad Roth 
on ftant that >4ak lo <tk if ha had any quaatlona ra tha ooi>|>a. Roth aald 
that h* had talkad to loma of cha migrant craw mambara for who 
COa ahowad BWa dua to aMcaaalva maal chargaa, and tha mlgranta 
told him thay didn't buy maala from ILC, Hi aald ha waa going I 
aubmlt Info to CO Royar chat waak thowlng mlgranta who ha fait 
(hould not hava had IHa eompuiad for axcatalva maal chargaa. 

loth n*v*r *ub*iltt*d th* info h* aald h* W«* going to t*nd< end 
did not roapond to CO'a raquaat aa to whathor h* Int*nd*d to ip«y 
th* BHa, ao On 11/14/14 COt Roy*r and diynanakl vlaltad th* fart 
Mr. Roth at that tlm* told tha CO'a h* f*lt th* oompa vara too 
high. CO'a axplalnad to him that houra uaad war* tnoaa ob- 
taln*d from Intarviawlng oraw aanbara, aino* hla own raoorda 
did not rafl*ot actual houri workad. Roth laid tha CO'a had no 
proof of thla. CO'a ramlnad Roth that thay knaw of tna ohart 
h* had fabrloatad to corralata houra workad to buahala of fruit - 
plekad *o that It would look Ilka mlgranta war* paid HM, whan 
In fact thay war* not. Roth raapondad by aaylna that thay would 
hava to prova thla. Na alao mada aHcuaaa that In aoma waeka 

• houra, uaad In oompa ahould ba raducad dua to daylight aavlng tlia 
'no* It got dark at 4iOO. CO'a told Mr. Roth that wa wara now 

ti.  "Iddl* of Novambari and It doaa not gat dark until about (lO  .^ 

Mr. Rol~.  -va tha COa 4 dooumandta aignad by 4 >r*w aurmbmr* 
*aylng that.' '"har did not buy maala at all in 11/(4 or that 
thay bought oi..  •>na maal a day. 

*• 
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COHBIMEO MMUUTIVC-  NSfA/rUA f » »t t 

ftppl* vdUy p«ru,  Inc iA«t«l 
JM LM Crtn  irUI 

SlffMlTIONi »ggr 

I 

tgontli 

MI Roth told tha CO'i  that tho crow bat «eaa baek ta Ft*,  *a4 tl 
ha hn  «|>»<1 fLC Jo» Crawl  to htva  te othaf craw Manbara »!«« 
p«P€ti  r«  tha  i»««l«. 

Hr. loth told tha COi that ht would not afraa to pt'/ tha Ma, «r 
that If naeaatary, ha Muld (o through aa many appatla at nao- 
aaaary. ^ 

CO RceoMiafidationi 
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FRIENDS OF FARMWORKEnS, INC. 
Ltfal S4rvktt tor ftfmvtotktn 

SIM Kmifneton Av«nu*. 4Ui now 
FhladilphU. I>* \»\H-Ve> 

215437-4885 

Q   1* W. High Stmt, ini Roor Q  P.O. Box 177 
Gtiiytburg. PA I733S 104 I. Sutt SHIM, 2nd Floor 
717-33MS44 Kw)n«n Squat*, PA 1B340 

Octobtt  14,   198B 
218.444-9331 

R«i     190B A9Co>ii>ent   fof   B«»olutlon 
•f ot GrowT-ilorltT  6i»putc« 

D«ar 8Ira I 

This la to conflca and alaborata upon cenvataatlona with tha 
oEflcoa of Sal coqnattl, Jr. and Karl Drown of tha Pannaylvanla 
rarmota Aaaoclatlon notifying of tha axlatanoa ot dlaputaa 
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October 14, 19B8 
Paga 2 

arising Ccom the 1986 harvest aeaaon and the procedures adopted 
to provide for appropriate accesa to farm workera thereunder. 

This letter in its initial draft form has also been reviewed 
in a telephone conference call on October 14, 1988 with Keith 
Eckel, Rich Pallman, and Pennsylvania Farners Association 
cepreaentatives. 

The principal concern addressed by this notice of dispute is 
to address in advance problems that arose from this season which 
substantially interfered with the functioning of the Dispute 
Resolution process so as to prevent their recurrence in the 
future. 

The 'Notice to Norkere" attached hereto as Attachment '1* 
was agreed upon with the representatives of the growers and was 
to have been distributed to each of the workers. That notice 
stated in parti 

"If you are unable to resolve complaints directly with 
your ctewleader or this farm, a mediation program has 
been developed where persons outside the farm will try 
to help resolve your problems. Vou have the right to 
receive assistance in presenting these complaints and 
trying to resolve them, ,, 

"If you need such aeslstance,contact Amy Weigand, 
Friends of Farmworkers.,," 

These notices with their accompanying non-retaliation 
clause, which stated "this farm will not retaliate against any 
person for making a complaint under this procedure", expressed 
the essence of the first phase of the dispute resolution 
procedure which was that workers had the right to "receive 
aasietanoa in presenting...conplainta and trying to cesolva 
them". 

Tn practice our experience during the 1988 harvest season 
was that this was not true. If effective agreements to genuinely 
protect persons with complaints and provide for free access by 
workers to Trlends of Farmworkers outreach staff are not reached, 
there soeirs little purpose In continuing to agree in the future 
to participate in this mediation process. 

Below are some of the examples that raise our concerne. 

Trotter's >'otel 

vie learned during the seaeon that Trotter's Motel iii floosie, 
PA was the housing location for workers employed at one or aora 
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of the fnrns operating In the area, Ke subsequently confirmed 
that a tarm labor contractor who identified herself as "Minerva 
Garcia" and had a bus with a dioclosure form indicating that 
persons transported on that bus were employed at the 'Landsledel 
Farm" was living at the motel with workers in her farm labor 
crew. 

In addltioni based upon conversations with farm labor 
contractor l^arla Garcia and farm workers at the Keith Eckel 
Oiomond camp It was our belief that workers employed at the Tckol 
farm were being housed at the Trotter motel. 

On the first and the second occasions Amy Weigand went to 
talk to workers at the Trotter's Hotel they indicated that they 
believed the arrangement as to their rental was that the rent at 
the motel was to be partially subsidized by the "farm", although 
they did not know the name of the farm at which they wore 
employed. Several workers on those visits expressed concerns 
about conditions at the motel eopecially overcrowding and the 
cost of housing there. 

Ry the next occasion when Amy neigand returned to the motel 
It appeared to her that workers had been pressured not to speak 
to her about any concerns they might have about their work. On 
that night when Amy Helgand attempted to speak to workers, 
rtlnerva Garcia attempted to follow her and to listen to her 
conversations with workers. While Amy was talking with some of 
the workera at that motel in their room that night, the wife of 
the motel manager came in and told her that shs would have to 
leave within five minutes. 

On September 7, 1908 Amy Weigand went again to the motel and 
spoke to ninerva Garcia and looked at ninerva Garcia's bus in 
order to oee the work disclosure for l-'lnerva Garcla's crew. While 
Any was at the bus, she was Informed by the manager of the motel 
that she was not allowed to visit guests st the motel without the 
notel manager's permission. Ha then told her she did not hsve 
permission and ordered her to leave. 

The actions of ninerva Garcia effectively prevented 
•mployees of grower participants in this dispute resolution 
agreement from obtaining assistance from Amy Neigand end Friends 
of Farmworkers in resolving any disputes they may have had with 
their employers. He consider this to interfere with the intent 
of the .Dispute Pesolutlon Agreement. , 

Landsledel farms 

Amy Weigand and attorney Mark Plnnagan had olmllar problema 
with free acceas to workera to provide them aaaistance in trying 
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to rooolve their complainta at  the Landsiedel Farma. 

Mhile Friends of farmworkers staff were meeting with a group 
of workers privately in a room in a trailer at the farm, labor 
camp, Mr. Lester Landsiedel and his son, and attorney Sal 
Cognctti, Jr. and an individual introduced as hie son, care Into 
the trailer and demanded to speak with them. Workera were very 
Intimidated by this. 

Amongst other problems workers thero were told by the farn's 
attorney during a group meeting that they did not require the 
aesiotsnce of Krienda of Farmworkers and that they should deal 
directly with the farm or the farm's attorney. 

Cokal rarms (Diamond Camp) 

During attempts by Amy Weigsnd to talk to workers at the 
Keith Eckel Diamond camp in Tunkhanok there were repeated 
problems with farm labor contractor Maria Garcia. Hs. Carols 
repeatedly Insisted that workers had no complaints and at first 
insisted that Amy Weigand should leave. Ks. Garcia then 
attempted to listen to conversations between Aray Heigand and the 
workers which made it impoesible for such persons to communicate 
freely. 

I 
M. Thompaon Trothers, Inc. 

There was an unsuccessful attempt to mediate a dispute 
arlalng at this farm on behalf of several individual workers who 
were concerned at the small amount of work made available to then 
during their first three weeks of work. 

The principal 'defense" to this mediation process was an 
Insistence that workers had been in some way pressured to make 
clalmc that they had no interest in. Workers with eueh clalns 
wore subjected to a mediation process over Friends of Farmworkers 
objections in which they were publicly identified as trouble 
makers in front of a group of "witnesses". 

Six days after the mediation session the lead spokesperson 
for the group of workera who had initiated the mediation was 
beaten by one of the "witnesses* brought to the mediation session 
by the fariD. 

The next day when Any Heigand returned to the Thompson 
Brothers farm to meet with the worker who had been beaten, she 
was ordered by Warren Thompson and his attorney to leave the farm 
labor camp. When Amy weigand refused to leave, the farm's 
attorney returned and inatructed the farm labor contractor's 
wife, Maria Cano to follow hec around the oamp and to listen to 
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evQry conversation that aha had with workers. The farm's attorney 
• then told her that she was not allowed to privately meet with 
,    workers at the farm. 
i 
r Because of the pre-eKlstlng federal court Order governing 

the Thompson farm, Friends of parniHorkersr -Ino. was forced to 
seek the aasletance of the Court simply to be able to have any 
opportunity  to  speak  to  clients  without  such  Interference. 

Relief Sought 

There were In fact numerous serious concerns expressed by 
workers to Friends of Farmworkersi Inc. during the course of the 
1968 harvest season. However, the problems detailed above 
totally destroyed any effective opportunity for the In season 
mediation process the grower community has indicated It aought 
through  this year's  Dispute  Resolution  agreement. 

Where clients are subjected to physical assault after making 
complaints, and where there are repeated attempts to interfere 
with free access to farm workers any purcorted desire to see a 
fta« and open mediation  In  season process  Is meaningless. 

He seek the assistance of the mediator to structure 
procedures designed to Insure that there will be no repeat of 
Incidents similar to these. If that Is not possible there Is 
little  point  In  continued  participation   in  the mediation  process. 

We anticipate that thoac isauea on behalf of clients of 
Friends of Farmworkers which the season's Dispute Resolution 
process were unable to resolve will hsve to be resolved through 
the legal process. However, we would like to work together to 
salvage a meaningful dispute  resolution process for  the future. 

Vary  truly yours, 

Arthur M.  Read,  Cequire 
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COMMENTS REGASOING TBB MARYLAND LEGAL AID 
BUREAU MIGRANT PROGRAM IN RESPONSE TO 

TESTIMONY PRESENTED TO THE SUBCOMMITTEE ON 
ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

OP THE HOUSE COMMITTEE ON THE JUDICIARY 

Ptepared by Gregory S. Schell 

This is a response to the statement made by Congresswonan 

Beverly Byron on July 19, 1989 to the Bouse Judiciary Sub- 

committee on Administrative Law and Governmental Relations. In 

her comments, Congresswoman Byron made a number of assertions 

regarding the activities of the migrant farmworker division of 

the Maryland Legal Aid Bureau between 1983 and 1985. I was 

managing attorney of the farmworker division from 1983 through 

1988. 

Congresswoman Byron's charges divide into two categories. 

First, she suggests that various improprieties occurred during 

the course of the Legal Aid Bureau's representation of migrant 

workers in actions against certain western Maryland orchards. 

Secondly, Congresswoman Byron contends that the decline of the 

orchard industry in western Maryland is directly attributable 

to these actions by the Legal Aid Bureau. These assertions are 

incorrect. 

Congresswoman Byron's suggestion that the Legal Aid Bureau 

brought frivolous or unfounded cases is at odds with numerous 

decisions made by the courts and administrative agencies. In 

her comments, she specifically mentions a grower's refusal to 

hire domestic workers who failed a ladder test. This practice 

was declared unlawful, both by the United States District Court 

(Bernett v. Hepburn Orchards. Inc.. 106 Lab. Cases t 34,913 (D. 
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Nd. 1987)), and a federal administrative law judge fMiller v. 

Hepburn Orchards. Inc.. No. 85-JSA-2 (June 5, 1986)). Most of 

the Legal Aid Bureau's actions on behalf of domestic 

farmworkers against various western Maryland growers were based 

on the orchard's refusal to hire domestic workers or the 

employer's unlawful dismissal of domestic workers. 

Ironically, the majority of the domestic workers rejected by 

one employer, Fairview Orchards, were year-round western 

Maryland residents and constituents of the Congresswoman. I am 

enclosing copies of all three federal court decisions involving 

western Maryland growers as well as a number of the 

administrative decisions against them. 

He must also respond to the Congresswoman's assertions 

concerning the number of cases filed. At first blush, the 

number of complaints and lawsuits may appear staggering, but 

upon further review, it is not nearly as imposing. The 155 

administrative complaints were all filed through the job 

service complaint system at 20 C.F.R. SS 658.400, s^ seo. 

Dnder the job service complaint system, each individual 

complainant must file his or her own individual complaint. 

Thus, the 155 complaints are only an indicia of the number of 

workers who filed complaints. If these had been federal 

lawsuits, we obviously would have combined claimants bringing 

similar claims  into a single lawsuit. 

There were not 155 separate administrative proceedings; 

indeed,  we made every effort to combine job service complaints 



Involving similar Issues. Thus, the Swanoer administrative 

hearing included 18 of the ISS complaints and the Miller 

administrative decision Involved five separate workers. With 

respect to the lawsuits, sis Involved the failure of the 

western Maryland growers to pay the required piece-rates and 

adverse effect wage rate in the 1983 harvest. He agreed with 

the growers' attorneys to consolidate these cases into the 

Frederick County Fruit Growers Association v. Brock litigation, 

which was then pending before Judge Klser in the Western 

District of Virginia. 

With respect to the decline of the western Maryland fruit 

industry, the enclosed article from the July 30, 1989 

Bagerstown (Maryland) Herald-Mail is instructive. The 

extension agents and other experts interviewed by the reporter 

point to poor management practices by the orchards and market 

forces as the principal causes for the decline in Maryland's 

apple production. The 1985 spring freeze, which destroyed the 

entire western Maryland peach crop, seriously impacted those 

growers who depend on peach production for 30% or more of their 

income (e.g., Hepburn Orchards and Rinehart Orchards). 

I agree with the analysis set forth in the enclosed 

article, based in large part on my familiarity with the 

finances of Falrview Orchards Associates. Dntil 1986, Falrview 

was Maryland's largest apple producer, with roughly 1000 acres 

in fruit production. The orchard closed in 1987, long after it 

had settled its cases with the Legal Aid Bureau.  During the 
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course of our settlenent discuBsions with Fairvlew's West 

Gecman owners and its accountant, we learned that the orchard 

had been In a steady decline since the late 1970*8. The 

orchard changed hands several tines between 1975 and 1982 and 

little maintenance and replanting was undertaken during this 

period. The average production on Fairvlew's operations fell a 

full 50% between 1975 and 1983, largely due to the increasing 

age of the treestock in the orchard. In 1984, before most of 

the litigation Involving Falrview was under way, the orchard 

had an operating loss of $500,000. The new owners undertook a 

nassive re-planting program designed to replenish the aging 

orchard stock. However, deer ate many of the young trees, 

rendering the effort unsuccessful. 

The legal expenses argument should also be addressed. 

Throughout the litigation, both in the courts and at the 

administrative level, the western Maryland growers paid 

absolutely ofi legal expenses. These legal expenses were paid 

by the Farm Labor Executive Committee ('FLEC). FLBC was 

organized in the late 1970's by various east coast apple 

growers participating in the temporary foreign labor ('H-2*) 

program. It was managed by Steven Karalekas, an attorney in 

Washington who, through 1985, represented the east coast H-2 

growers in virtually all of their labor matters. According to 

Fairvlew's owner, FLEC funded all of the litigation involving 

the western Maryland growers, apparently figuring that the 

issues raised there were of importance to the general 



nenbecship of the organization. Thus, while the western 

Maryland growers thenselves apparently were responsible for 

paying the judgments entered against thea, they did not have to 

shoulder the legal bills run up by Mr. Karalekas and his 

partner, Thomas Wilson, during the course of the litigation. 

The involvement of PLBC explains the absolute failure of 

pre-filing settlement efforts in the western Maryland cases. 

Although the Legal Aid Bureau offered to settle every one of 

these cases before filing either a lawsuit or an administrative 

complaint, often for very small sums ($100 or even less), the 

orchardists refused to ever make a pre-filing settlement offer. 

A good example of this situation occurred with respect to 

our representation of Kent Osbourne. Mr. Osbourne was a 

crewleader who brought 14 workers to Fairview in 1983. He was 

fired after three days on the job. We immediately called Mr. 

Karalekas in an effort to have Mr. Osbourne reinstated. Mr. 

Karalekas advised us that the orchard would not reinstate Mr. 

Osbourne and instead was going to sue Mr. Osbourne, (who was 

penniless and judgment-proof), under the Migrant and Seasonal 

Agricultural Worker Protection Act (AWPA). In fact, Fairview 

did sue Mr. Osbourne. We represented him and counterclaimed on 

his behalf. The case was ultimately settled, with Mr. Osbourne 

receiving a sizeable settlement amount. If Fairview bad been 

willing to negotiate at the time the dispute arose, it could 

have avoided this litigation. 

Finally, I wish to express in the strongest possible terms 
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•y outrage at th« Congreaswofflan's suggestion that the 

activities of the Legal Aid Bureau caused one grower (George 

Gardenhour, Jr.) to conmlt suicide. The subconunlttee should 

insist that Congresswoman Byron present some evidence for this 

Incredible assertion. In fact, Mr. Gardenhour apparently had a 

long history of depression, and problems relating to this 

condition, rather than litigation, probably prompted his 

suicide. Mr. Gardenhour's dealings with the Legal Aid Bureau 

were very limited. The Legal Aid Bureau handled only one case 

against Hr. Gardenhour, Clarke v. Gardenhour Orchards. Inc.. 

108 Lab. Cases (CCB) 1 35,070 (D. Nd. 1987). The farmworkers 

prevailed in the litigation and were awarded a total of 

approximately $7000. I frankly cannot believe that a concern 

over a relatively snail lawsuit prompted Mr. Gardenhour's 

suicide. 

Therefore, in sum, the Congresswoman has seriously 

nisrepresented both the nature and the results of the Legal Aid 

Bureau's representation of migrant workers In cases against 

western Maryland fruit producers. I am disappointed to find 

the Congresswoman repeating these inaccurate statements, since 

she refused to meet with me and the executive director of the 

I«9al Aid Bureau in 1986 when these problems first came to her 

attention. Thus, she has not had the opportunity to hear the 

£ull story regarding these matters. I am providing this 

informa'tlon so that the Subcommittee does not suffer from a 

similar lack of information. 
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A fallen 
industry 
Expert says apple growers 
were too slow to change 

Shrin,klj3g h&rvcstm 

OrcbanUfU triw bivt duaf to 
tndiu«a^ muOtoAt lor proddclsj 

I cad hiv« nfuMd or t««ji tRdM   1 
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•ni* Mwtor b) Mvylud. • *uu 
fttmpKUniMrt. 

•Itarra k M at bUnw U |« 
mod, M1 think UM bulc rcuu 
li Cial mtaj pvwtn luvcEt 
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Vttfn UU14 rt OB tbt chin.' tud 

Hwytoad   CoofMraUv*   &ci«nS0B 
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bubwm art b)r man thu bilT la 
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hKl.^>i- 

dMad 1.1 tolOM buM* oC^pfta 

karvMtad ta WaAtaftaa Caunty. 
na fltm d^ipad U • statewlda 

IBV )a MT aC Kioas buAah, prt- 
aaifijr baoKM l«>« laifi occfaarti 
la Wachliiftaii CouMy daaid dowa 
1 7<Mr •utv. idling tbeut (000 
Krat of ajiplt traaa. 

Sbm UMI, a dtbala hai ngad M 
u Is wbat ouaad tfaa irttOe 
dadlailaappla(nductloa. •,. 

- Uany pvwan. tndudlin thoaa it 
rafrvtrr lad Hapbon arcbard^ 
piAMd moai ei tbi bUma sa Uw- 
ndU  and  grlavuma  boapad  ea 

KfTMaBfa  br  (UU  Lt^  Aid 
.BiB«au >ama]«. •' 

^V. Tlfrsald l^al btnt aad a»B^ 
' Mlc Rgulallocif far htrlnc •i*«' 

prainptad limm to (hut dowa. 
Tbiir *(aws an ahind by OJ. 

Kap.   B«wly B.  byM. D-Md.. 

csBfTcnlou] bUli to CBit UvsirtU 
v>dfr1«vaAC«i. 

Olhar omhanllJU ujr QBA^ 
food pldcen bad bacosa laonas- 
Intty ,mo^ dlOcutt IB raecad 
jraait. StiD 0'tben*ny tba mxikM 
prica fer pnossad ipplat faaMl 
kapt paoa wtl& ri^ catfi. 

ROOM kMila AWJI, Al 

Apple production 
predicted off by 40% 
•r TERBY HEAOLEX >^ 'PP*• f**»^ •» <*• «^^ 
SloltWrtiM- dropped shofplr fnm I-» mlBta* 

bucMlf - er U miUloo poiaida — U 
Wuhingtoa County li (ta Uinr-   u^Jl-tunttowoffTIJOabaihitt. A 

UMTI ItadlBf apple pnidsnr. but   ^„j,^ t,elitt ,t,out <] pauA at 
tba tut tbna yaan baraol beca   .-JM I tut tbna yarn baraol beca 
nad. 

Ftoni 1M La IMT, Iha anrabar e/ 
a^a* harvMUd In UM eouBly 
drappad by mora than balT. nal 
dacilAt «u peimuMf bccaua tho 
fUia'i two larfcsi orcbarda aaar 
Haacodc, Falrviaw anl Hvpburn 
erchardk *vA out at buAnau 
an«r iha IIH hu-i-an MUOO. 

Fnai 1M3 u INT, ibe oiunbcf of 
appla orcbanlj ta l^ cotiBty tbd 
from O lo iS »hDa tba icruf* 
thrtvtUd lrt>m OM *rru u 1,100, 
•ccsnflAf lo tb« Ulcst cennu dau 
tmn tba U.I. Dapartmani ot Coo- 
marca. 

Oirtni tba NUTM Qvo-ytar par- 

FniU axparti ay they dosl 
azpc«t UM HtuaUon to |al rawcft 
bttior la IW tad H'l BM baanaa 
raora ercbardt an |oUf out af 

DrovtU coodltloat tn }tt} and 
IM, coupM wtUi ( eaadly tpctag 
tnn •artUr this yau-. wUbori 
much of the >ppl* crop tbfa tall. 
Ibey uU. Crvwcn hava C«D>- 
pUload tlial tbcir tntt Uckad 
Uooma to t^a sprui. a prlma lodt 
calor ihat ippti productMa MS ba 

'obmoHunsr.Ai 
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Apple 

HMtafl nM ha ilM bu «w* 
Oad Hi nVmcn ardMirt ud hM 
ritfM man 10 (ka frwk (ndl ^»- 

Tbt srv>« Mid bt dMsaa ••• 
DM Uin07'«wM4 tatttMo AuUkig 
dp»B ud Mfltat««la Atvvlapar^ 

«KlbMB tt ippu pnaJuctlM. But a 
•wiM pMM, tha pvwtn had Is 

S -»^ 
Hid ON  CMTU ud 

CnHllrnml IrvMi AI 

WtU) Mid ha bcBcvM Hvan) 
laaaa m inv»i,«j u. M-ytairf.    b^i ^^..^i, ^rtaht rathar ihaa 

taralf" >M|p. Tba raaoK waa lAat 
ba ceuldat tM aMu(li balp aad 
Dial ifw '*ti>ff*K ptdun wa 

rXM l« uka moatir U Uwy dldal    n,,^ ^ ,^ naaMthaji tba 
'*"*••• JunakaM. 

C)Mn|aa taeliida rapladag traaa 

licbwihatnAUaMlanditmt «juai«* p«f•« far iha la* 
tadwmffaadaaail4w«rftMi. ,m pwareafrt." HapiMn aibd. 

Crvwan cu MT* a cooaWanbla .,u^ „ a^n^ B„B„ U O^ ^OOM 

amwini «r Ulw racu limply by to Iha -rt or nai. YM Jufl caan 
rrttcUaf la UM dwf ud Mial- c^iuMta   tik UtMa kU^ of Mae- 
i^  ^^J^"' "^  plaaancj. tlom. ha odd* »«r« auekad 
VaUb said. Tba ma oolr pv» to 
dcM la U feat UfX wUch naka 

loa M lalareaiad k ka«pln| op iht 
tUrt-caiwrabaa taudaaM. 

Bal ha  adAlllad, iba da<Mo« 
kataaoaayaaa. 

^ H'l 1 toaih da4 
don U know U jim vanl la ge Ml 
asd plaal a yavaf onhaj^ wtMk 
laka) tfx to aigM yaan batara • 

asalnnu. 

Fomw UaryUnd Ugal Aid 
ttlarMy Cng UMH, wha wgrlud 
aa many of iha aulU aid 
frlavumi, parttcularty «1Ui Fait- 
vtcw, aald Iha orckaid wu attaady 
ta niuDCla) trvMbta bafert uy idU 

IT U> pAck ud pruaa th^ 
tha IndMlaaal apple traa* that top 
oat at IS [aoL 

la aana caaa^ laddora anal 
•von a*«dadis pick tha tndtbva 
Ihamca. 

'Any gruatr (hat vasta to atay 
la hmtnaa aMr baa to raedanla^* 
Wahh mm. -YM oal attard la 
pay aaaaoaa to (a 19 aod down a 
Mdcr. K oal ba dsM. ThtyH ba 
bukziqit by tha year mo.' 

Labor shortAce *•** ** '"*' ^'W"^ * per«* 
 US      dartJij   tM   mOi.'  MmS  ttld. 

ttt ate t«tUa( lauther lo toi *Tb«M g\tj vera la«ln| tmwty U| 
Um», I m«a^ U4 Umat bofarv wa 
aver camt on tSi acaoa.* 

UUli laid be bcUavai an ovar- 
pnducUoB of ipplai In tba North- 
w«A ki oattflc nnaAdal woea bi 
»f cUrtli itmchlAg tnm Marybttt 
I0 WuMAJtOO, 

'Apple gnyrtn an loalB( meeay 
all up *i)il down tba SbasanlMh 
Valley and Wastd^Ua Stata.* 
SchaC aiJd..~nat'a aot my lauli. 
"'• u4 ni laJertuoat^ but ihaCa 
aconorrJcs - thati aot L«|al Aid.' 

Aaotber txcUr bwttng boU 
archanUsti to that tba baft of tbab- 

Diada dwlac Iht ItMl M that BBaO aBaaal crop baa boon lold aa pr»- 
porttenj oT (ha onhardi eoM ba ««M«d [ndt. tuch at appta MBOO 
nptaniad aacb yaar «1th •» varV u>d pl« tSSIa^ ratbar (baa tba 
eticj- dkcnvdad by rnsniMn. «" ("fltahla (raab mdt raaikat. 

VtOm   aona   of  tha   oosty^   aaparUMy. 
snaDar pwan bava awtuAod t»       Mchard HafWbowar Jr., raito 
moTf racdan Cacbai(}Mi wvanl    al A^ spvcUW for tha UaNwtfy 
•fthalwarercbartiAtdhla-t. «< Uarytaad Caoparatha Eitao- 

-I think »t CMAad kiotig with    *» Servin; said tba AppaladMs 
ttaaa bif ^vhltnu lor too Ioa('    *^^* f^"* Vlrxbtla to Paanaytvaala 

mdt axparu ny (ha Shesaa- 
doah and Cumbertand nlleyi ha*a 
leal a cooridanbla aiDooai of or» 
haid acraafa ka Iha past It yaara.' 

la tba raariuu araa of 
PtwayvlaAla. MaryUa^ Waat V^ 
glida aad VLrilQla. u much u 
KOOO icrea of archu4a, neat at 
wUd> producad ap^ea, an aot 
baiBf oaad conuoarlcally, WaU 
aald. 

Tha Ofun bocoDMa mere tUr- 

ThM wfll ba a problatB Mot 
pvwan nay fac^* Walah aald. 
^oma fkiuat wfQ aot p to 
lACMflt arcbanla lad cflinb laddars 
and Uy to Bak« nwoay wbes they 
caa fo aooirvtMn also aad jtA 
tnnthapvnd.' 

Gn>«-an ta VuUafUa itala 
whteb pndbcn tall oT tbe aiUoo^ 
applet hava baaji uitsf tha dvart 
Iroea tor dacadai aad bava 
proiparvd bocaiua of K, be aaid. 

la W«aHegiaa Cooir. doOMi 

acraaga Baa ta ahoid II ceuatla^ 
tacMli« Ftaatdtag Ca^, Pi.; 
Waali^laa aad rt«d«riA caatflaa 
ta UacTtaod; aad Bartalty aad Jaf^ 
[am CMMM ta Waat VlrftaM. 
WahfeaaU. 

AD at this bothan O^ ipadal- 
Wi. Bka HaOabowar. who Mya: 
"Wa^ alowty kain| a eamnodlty I 

Walib U mon Maol ahoM Uary 
taatf a apple lutva. 

(be naU wll 
look Ika aerth Jamy ta 1* yaain- 
WaU aald. -ThMVa aabedy pal* 
th« aa the bnkM for a tat of tM 
dayriapmawl |ata« «a igrloaltB*! 

Tntn I cenaumer potat of via«, 
tha quaatlea bnX: -Wjn than ba 
applaa aa the DMveiT Tba qaaa- 
Baa la: la than gotns <• ha aajr 

Harvest 
Wahb aud. 'Aad Lc tba laal couple 
af yaan. loiareit ni«a wcat itp, 
pncaa w«oidown aad than wai a 
•ava of taaaknqKdoa.' 

Walsti aaM that wbOa UgiJ Aid 
lawKRs'may have htnt aono 
liuwaia. bo doaat aharo thatft^ 
lee that they art aolaly nq^cud- 

AIUn>*ri lor the Lcfal Aid 
Sanaa ka MiryUAd tiive lad only 
one gro^vvr an (or diKTiminatory 
tartflf prsnicaa ifuast micrant 
vsrkan whDo LesiJ S«r*lc«( 
attoraoys  la Wea  yirjiiiU have 

*I  tHnk   Ux*l   Aid  baa o*v 
auicutvaiy punued tome fiiaa. 
bo: acBla. ao oae ks above the lav, 
'J/aUb uUl. If tba Urfc orcbarta 
had modcrmied tbetr Ittjuacry 
ntAar thju LikUf ea Lc[sl Aid. 
thoy oevor wmild bjve fot to Uw 
poiM wbcre Ibey won Uamloi 
LacalAtd.- 

Tbe growers* ilde 

7trrj Hcpbwn. wboio lamlly 
eaca ownod a LOIO^aav orchard 
oeir Haacock. sakd he wia 
browbealia wllb lutti and 
firkvtcaa mO be <]ull (he bud- 

Hepfc^TB and falriiew orcha/di, 
wNck both cfaatd W )«C1, had Rtorv 
thui 100 grievuicaa lUod acala 
(he.ii wMch east tSOa.«B (riut ta 
fkr^t and •ctUeaanu. 

"TWy tot Bi do«i lo the potnl 
wbcn wo oooldBt flsbt (a ootn 
aod ye« hava la aay. 'Is (htt nalty 
vorui ar* Hepburn Mid ta a 
r«c«£l Uitarvtrw. . 

baa Luided (0 bava thtb- oUar ere- 
hanli (Band toon lowam prv- 
daooj pr^>cesMd trult. 

'A lot of 0ur orchaxTb an foo* 
taf UM procuttnc piuta. and (bat 
hasDl aUowcd for much gnwth.* 
Henebower saM. 

Some local etthai4Mi an ptall^ 
|Q| dwvf trooa whiA an tndttle» 
aSy uMd lor tha mort tocrathn 
Ireia tniil mantel that 1 
Uritr. mor« Qavonbla »p^aa. 

Hen*bower, bowfvar, nJd tte 
chan(t«ver ha« be«a iknror ta 
WasfunctnA County, camparod lo 
Coal aod CdiToO coMotlaa. 

'We-n ta a world of cba^a aa4 
thayne ta to tadutry thafa alow I* 
Aaafe.* 

\     Qunging wiifa the tlmei 

One ffwtt eooMdand by WaM 
ta ba-aB-lbo Hit tancntlea a( 
nvwtii" U Kobert Stack, who 
owni Otoctln Uountala Orchard 
t«rlbo( Thurmeot. 

Slack. < bo took over hli father^ 
orchard which opaood la the aarly 
IMO^ bu only dwarf tract aod 
aeDa only fr«ah froR. 

. The (rower aald ha la aew aipa^ 
tmasiUif withothardwarf traaa. 

-Our BltiauU pal ta ta ba atlt 
lo tH± ewytblag from Iht 
pvmdj" BUdt Mid. it'i'aMadPg 
how pnxluctlve tbe tnea an. Thay 
CIA down on cofli to prwie and pkk 
them. You an nuka battar Umt 
with laa tabor.* 

John RlMhan, a SmKhabvi 
ana (row«r who chah ihe Mary- 
tand State Apple Conunlitaon, aaM 
he baa cut down oa hit producUoM 
Bcratfe aKd haj tmod toward 
plaatlai acml-dwarl irooa to Aay 

Rlcbaid Kartail, a Vlrtliiia itala 
fnm ajrtend(» aertca afatf. pr»- 
dtood that appta prvdocttaa wfll b« 
off by 9 ta W parant ta tha Hid- 
AUantlc nftaa thai tacMaa Uary 
taa^ Viniata, Waat VInlBta and 
Panniylvaota. 

-Th«^ wai a bad tpriag fnat. 
but nil bUmlnc a lot of K OB tha 
drovtht the latt two isnuoen^' 
Uartlal lald. 'I think that'i a Mf 
raaaos a tot of Ireo Jiot dtdol 
bieofflthtayaar.* 

Sutawida, Maryland OciBTf (« 
have oaa of lU wont apfite crop* 
evar ta IW, Mid Joba Rlaebart, a 
Waahiegtaa Cooaiy erchanhst who 
chain (ha Harytand Stau Appta 

The apfte awunljaion proj^ciad 
ta June the lUU'S harv«t wvald 
borer vwiDd T0O.SOO buibelj dunn( 
im. 

If (he predktiea beldi trvc. -Jus 
win b« tha tmaBtll UaryUnd crop 
bt qnKa a law yaan,' RiMhart 
Mid. 

For meat of (ha llCCk, Maryland 
avenged about 1 milUoo busbeli a 
year antll 1N7, accordmi to tbe 
(uu Department of AfrtcuKure. 

Waahingtofi Couoiy. wtudi tUS 
anauDy producci iboul half or the 
fUU'i ippU crofr probably wUl 
haf->«it only about IMDOO busbeU 
IhlilaO. 

TbaCs a nibatantial drop c«nsid- 
crinf the county pr^ucod tnore 
thaa lew Un>«i (hat — 1 t mllbon 
buiheU - ]usl a decade afo. 

It also b a tan( way oft tram lU 
teyday ta tbe lltti when the 
county was oon tabcled tbe 
uUao'i b^xioat producer -of applai 

A Jaly 11*0 arUcta la (be halU- 
nien Sewj Ajttartean oewspapcr 

oanncfvd a 
WasMnxtoo County as Ihe TM'JUI 

tndlpvarti^ csunty k tbt th«Bd 

Ja« a yav aartaar. 
ooomy had fauaftwta a _ 
ap«td onw 12^ acraa — aaaa^ 
*( Uma todays acxaaft. 

TlnM daya an taes paM. hnl fta 
demlM of Iht apple tadntrT fei 
WaihlnrM Caoaty aad Harytaad 
wonT bo Mtk«d ntuch by c^ 
SUUMii, Crrrit VL^o'Xs siy. 

For tba moat part, tnflt tpodat- 
t«c uy ttwn likoly wlO aevar be a 
ehort^ft of ^^es — wboit pao- 
ducTioa b&i iDcrcaaedby Sperccad 
worUwtde tn the tut derradt. 

Abooi balf of (bo United SUt^ft 
animal appta pradactlea eorta 
bata Va^lactaa Asia. wttt% la 
azptdad la pick apprwdmaiary US 
nintaa taHbata (hta tan aloMa. 
RlnehnittaM. 

NOftibwIog fUta alao dwwaf 
Warylznd ta epple pr^dartloa. 

• pKoaiylvuiia baa avarafvd 
aboat U ••""'"• f^r^j«^'T during llw 
past Ovt ytarx acrordiof to >£»>• 
M. 

Slact aa. Vlntida baa aeiiagiad 
ctaae W 11 mtmoe buaheli a you* 
aad West VlrflnU has hantMaJ 
about J mimaa bushds. 

Ev«a with tbe I nOBloa brahtH 
pteJLed ka ItM ftfind la. Marytvri 
Ain avarac^ only atooM l.S ndl- 
toH baateta rortha paai tht ytara. 

By tlda (aa. Waahtaraa CO«M« 
wUlba ^oduchis only eaauath af 
1  perccal of tha aattaol apv^ 

'Marytaad ptaya a vary imall 
n>k ta tho avorall piclart ao CWM- 
Bumen araal lotnc ta aaa aay AT- 
fenaca." ^atd Chru Watah. eat^ 
aoa bidi I^OCMUM lar Iba Ual««v^ 
flly of Maiytaad at OaOof* Part. 
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tl 34^U| Dcmori Dcrncu et »U PUinUfCt v. Hepburn Orchards, Inc. D«(«ndanu. 

Unilcd Sialo Dulrkt Courl. DiUrkt o( MaryUnJ. Na JII-84-991. April 14. XOS?. 

Mier«nt uid Scaaonal Africuliural Worker Protection Act 

Perm Labor Contractor*—Compliance witli Acrccment—Omieeions, Misleading Sute- 
mcnti.—job onlcrs naucd by an orchart) owner lailcil lo a<ki|ualcly iliscltN! the lull Irrnu nf 
cin|4fiyincnl where one year (hey wnillctl rclcrcncc to a |irr[firmance lest a|»|ilir'anu wrrc mi»iml 
to iioM anti where the neit year the reference WM mislcadiniE The Ic»i iiself wai nni Uiown In he 
jnlv^elatnl. Workers who met the minimal critcrU a» (kacnbcil in the fib nnlen were unlawfully 
tlcnial cmt4oymeni wticn ihcy faila) t IK test. AWPA, Seclionii 201(a) and JOUa). 

Ilack references: f 22All •ml 22JJ4. 

Parm Labor Contractors—Damaicea^Pailure to Hire.—A|»|ilirjinu tlrninl cm|i(oymcnl \m 
ri«i(ormanr« with a cmtrarlor'x job nnlcr> were enlitlal lo itanuKes hnwtl on Iml waite:(. ami travel 
ami kNicini; cmlR Mocr they had eomc to the |itace of cm|tl«ymenl haiirti on the misleadinic jnh 
nnlrrv Staltitory ilamaitcs of %AVO \irx vnilalinti wrrc a|i|irii|>riatc cvrn for workers who hail nut 
IHCScnldl IcslimtNiy a% lo Ihrir acliul rusls. AW|*A. Section 504. 

Back reference: 1 U^^y 

Gresory S. brhrll, Keith TaiNrf. Suun Comtrrmflie. I^:ical AitI rUirrati. Inr.. Sall^lMiry, 
Maryland. Thtimas K. WIIMMI (Vylarlh. Shaw, Fairwealher A Ccrahhun), Steven Karalckaa ft 
MrCahill), WaahinRlun. U.C.. for llrfr-mlania. 

|.Srafrmcnl O^CIACJ an array nf |nBt<lrial briers with rcsfinnacs ami 
rc|4ics thrrcio at Ihr Court'k rrqucsl. The (nr- 

Thr instant amcndcti cumHaini. filni on iir< «IM> Hlctl various |»si-trial mutinns—ikfen- 
liehalf nf iwenty-sia mifirant ami scaMMuf a|cri- ibni'i motmn to dismiss riainu of noniestifvinc 
cultural workers ami ^iiimd by nine others.' iilaintiffv drlcmbni'x motion to strike )iUin- 
allri-cs viulationa of riRhls scnirrd by the lilfa'iirofBiHctl fimlin«sof (act ami rjmrlustnnsof 
Micrant ami Scamnal AKrir.ullural Worker l*rfv bw, )4aintdls* mMion \tn |ircjudxmcnl inlercM 
trclHin Art ("AWrA"). 29 ILSC. (( 1W)1 rl ami dcfrmlanfs motion for stimntary jurlc- 
jcfi^lhc Wasncr-Pcyscr Acl.29 U^C f i49cf mcnl—all uf which have l«cn aft|in<«d by ibc 
>€q., ami thecummnn law of ronlracts. This case res;itxtive nonmovinK (larties. Ilanns carefully 
was tricil to the Courl on July 9. 10 ami 11. listened to the cviiience (ircscntcil by ihc four- 
lUK.**. ami the iwriirs suhgmiurnlly snbmtllrd     irrn wilncs-vs who Irslilird al thr Irial.' ami 

*Cmmn •JHbct cMnr* #7 la>ar«ilnl cMa»|i4aiiii). SIS iwrinal i—ifc'ufr <« jw« IS; I'WS. mmk \%m rdm^ w 
Iwdrr arMHloe OMMI I« MU llwrt mm* %Atmam%t, If* MCMMiabnl Iwtc 
iMvlr* |vaMH« 9-Amm \m mM r<w« mmn Hamlifh) awl /Jll 
Itmlkt RfftiUMf iMlMi l« MU MW MMV i4>HilinX IlK C«vt ' Hirhy &i«w. \ttmm% Hrrant, >*• FhrtM, >** H^irtl 
wally ikiMcd tibiotiffi'iaiool UvdaMcrfitdcaliMiai IIK RKhank,  MarcM  ScrMCil. Taficc Sawi^lMtt.  fwrtt 

UborUwReporU 134,913 
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Beraett v. flepbum Orchanh, Inc. 
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having studied ihe (tcpotiUons of fourteen plain- 
tifri who did not testify (and of four others who 
did Ml only bricMy—see ronrlusion of fn. 2) and 
tlw various other dorumrnlary cthtlnls admit- 
ted into cviitcncc and the variotis briefs and 
memoranda submitted, the Court hereby issues 
its findiniis of fact and conclusions of law, not 
always siKcifirjilIy so denominated, pursuant to 
Fctl. R. Civ. P. S2(a). The pcndinic motions will 
he resolved in the course of this opinion at 
appropriate points in the discussion. 

A 

[PnliminMfy Motions\ 

Initially, the Court notes that plaintiffs' pro- 
posed rindin)(S of fact and conclusions of law 
might unfairly prejudice the defendant were the 
Court to take them into consideration in the 
absence of a counter proposal. While plaintiffs' 
Mixgcslinn that tlcfcTKlant ttc encouraged to sub- 
mit such a pa|tcr is one solution, the hour is 
much loo late for further delay: indeed, the 
Court never intended as much lime to elapse 
prior lo the issuance of Ihbi opinion ax has 
already eipired. Accordinnly. defendant's 
motion to strike plaintiffs* projioscd Hndinp 
and conclusions (Docket Entry |38) is granted. 
The paper will not be given any weight in decid- 
ing this dispute. 

Secondly, defendant filed a motion for sum- 
mary jtKlgmcnt on March 10, 1967, seeking 
summary disixaition of Ibc claims of twenty-one 
of the plaintiffs on the ground that they were 
Haitian nationals and not "U.S. workers" |ier- 
mancnlly rcsidinR in itiis country, and licncc not 
lilaintiffs properly able to claim protection 
umler the statutes involved in this action. Plain- 
tiffs ojipoMnl the motion, arguing that the defen- 
dant's stiimlation to the propriety of the sUius 
of all of these plaintiffs in the IVcirial Order 
(Docket Entry /22. p. 10. $6.A.), and tU failure 
lo ever raise this defense, directly or intlircctly, 
until some twenty months following (lie trial, 
cffcclivcty bars dcfrnilant fnMn relying UINNI il 
now on a tlict>ry cither of waiver or estui>|tcl. m 
on the ground that the motion is unavailable at 
this juncture. The Court, on the strength of the 
rcconl herein and on the logic of GuKlklnM y. 
Srotii * Sons, Inc., S8 F.R.D. 413 (W.D. Pa. 
197.^). dccnu the dclensc waived. Defendant's 
motion for summary judgment (Docket Entry 
f SO) is accordingly denied. 

As a final preliminary matter, defendant has 
moved for the dismissal of all claims niaile by 
nine plaintiffs who neither presented thenuclvcs 
(or dcpoMlion nor appeared at the trial of this 
matter. The plaintiffs have objected, citing the 
Court to stipulations by Uic parties that the 

nine affected plaintiffs applied for work with 
the defendant during the same seasons and 
under the iuime contlitions herein cnmplainetl of 
as the other twenty-sii plaintiffs (Pretrial 
Order, p. 12, { S6.Land 6.M). The nine affected 
plaintiffs concede the unavailability of any 
awani of actual damages in their favor. Based 
on the Court's findings and conclusions set out 
below, this compromise position ts suiitainable 
by them. Accordingly, defendant's moiion, first 
made orally at trial, then in writing following 
triil (Docket Entry /31), and again in writing 
shortly thereafter (Docket Entry 143), is denied. 

B 

(Facts) 

At issue in this case is whether an allegedly 
pre-cmplnymcnt ladder test utilized by the 
defendant lo disriualify the plaintiffs from 
employability at cicfcndant's orchards in 1963 
and 1964 was conducted fairly and legitimately 
under the circumstances here at pby. 

The defendant is a family-owned business 
which cultivates and harvests (teaches and 
apples, predominantly, in Western MarylamI for 
the commercial fresh fruit market. Its produce 
is assured marketability when its fruits are 
picked just prior lo full ripenes.^. and arc 
shippal to arrive with a minimum of bruiMng. 
The emphasis on cosmetics requires careful 
pruning for sun exposure, frequent sprayinp for 
insect control, and gentle handling at harvest to 
minimi'x bruising and suhsequcnl marketplace 
rejection. The defendant employs approximately 
thirty pcot>le year-round, and supplements Ihcm 
with several hundred migrant and seasonal 
workers during the peach and apple har\'esting 
monilis. typically July ihruugh Cktohcr. These 
supplemental employees, if hired early in the 
sca-Mtn. harvest both peaches and apples, and 
perform iwuning and other orchard mainteruince 
tasks as well. 

Fur nine of the ten years |ircceding trial of the 
instant dispute, the defendant has applied in 
Ihe U. S. Departmenl of Labor ("DOL") and 
the U. S. Immigration ami Naturalization Ser- 
vice ("INS") for permiwion to temporarily 
tmftkiy foreign workers during its peak labor ^ 
month-v Such UK of foreign labor is permitted' 
by 8 VJS.C. SIlOUaXI'^KHKii) when a US. 
employer asserts and DDL certifies that quali- 
ficil US. workers are unavailable to perform the 
jotiR for which foreign workers, known cotloqui- 
ally af "H-2's" arc sought. 

Thf. system involved in procuring II-2's is 
complex. An employer first applies for foreign 
workers by submitting a "criteria job order" to 

(Footnote Continued) 
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DOL. In (Icfcntiani'i cue. each crileria job 
order conlaincil iwn ctocumcnls: an A|[riculLural 
ami Food ProccuinK Ckuranrc Oixkr ("clear- 
ance urticr") ami a Jnh Offer for Alien Employ- 
meni. Form MA.7..S0n ('V-SOli"). Clearance 
ortkrs and 7-500'* musl contain ifkntirjil icrntA 
and condilioru of cmpluymcnl for a crileria joti 
ortkr to be apftravrtl. U|ion apiiroval, a clear- 
ance ortkr ta cirruUlctl ihrouRh theM portioru 

^ of Ihc national )nb clearance syalCRi mott likely 
to proilucc qualified domestic appticanu; in ibis 
case, the clearance orders were circulaletl in the 

• Maryland rcnion and along the East Coast. A 
clearance order is considered by the courts to be 
"csMHtially an offer for a contract of empby- 
mcnt," Western Colorado Fruit Growers Assn v. 
UarshMH. 473 F^upp. 693. 696 (D.Colo. 1979). 
which a qualified U^. worker accepts by travel- 
ling 10 the worksite before the arrival of any 
W'Tt or within the TirU fifty percent of tbcir 
conlracl with an employer. 

In the event that an employer's labor needs 
arc not being nilcd by U.S. workers. DOL rerii- 
(ics the employer as eligible to empluy H-2's, 
and an appropriate foreign labor pool, generally 
already on alcri, is aciivalcd. resulting in the 
arrival in short order of a contingent of (oreifn 
workers. The H-2's and the U.S. worken must 
be treated equally both in the hiring procesa and 
on Lhe job. 20 C.F.R. ( 65S J02(a). 

Defendant applied for 11-2*1 in both 19B3 amj 
I9B4. the years in question in ihii case. The 
parties have stipubted that all 35 piainliffs arc 
"11.5. workers'* and that the defendant is an 
"agricultural employer" aA thane terms arc 
defined in AWPA. and thai AWPA conse- 
quently gnvcrnA this situation. In March and in 
June. 1983. and again in March. I9B4, defen- 
dant submitted rriicria jnb» ordcml numbered 
4072400. 4072470 and 4072492, rcspeclively. to 
DOU they were approved and the clearance 
order cnnponenia were circulated through the 
job clearance aystcm. 

Ten of the plainliffa' apfilicd for work at 
llei>burn Orchards puniuant to one of the two 
19S3 clearance orders. The remaining 2b plain- 
tiffs applied for nimiLir work the following year. 
Each of lhe 3S t*latnliffx wax rei|uirrd to aptirar 
at the Inrjl )oh clraranre ayxlem referral point. 
the Itagcrstown. Maryland office of the slate 
Department of Employment and Training. 
where the lerms of the job order were or should 
have been explained cither in English, Spanish 
or Hailian-Creole, a tongue spoken by the 21 
Haitian ptainlilf'i and certain clearance system 
ofHce staffers.^ They were also then adviacti or 

reminded of the defendant's ladder test, whicli 
would be adminiaured at the worksite. Plain* 
tiffs were then escorted to the worksite* wbcre 
Terry Hepburn, then <lefemlant's vice-prcsidenl. 
reviewed the plainliffs' appl»caliuns and aitmin- 
istercd a ladder tcsi to them. It is this Udder 
test, which all the plaintiffs failctl. and defcn- 
flam's subsequent refusal to employ plaintiffs 
for a Lhrcc-day. iwenly-four workhour proba* 
lionary period, which lies at the heart of this 
dispute. 

{Ladder Tal] 

The ladder test has been administered by 
Terry Hepburn, only, at Hepburn Orchards to 
every new employee, whether U-Z or domestic, 
since the late 19711X1. Evidence adduced at trial 
satisfies the Court that the test was adminis- 
tered generally in the following manner: An ini- 
tiate would be directed to go to a 24-fool long 
wooden ladder, weighing approiimalely 4S 
pounds when dry, which would be tying on the 
grourwl in an area of the orchard. Tbe initiate 
was directed to raiK the ladder to a vertical 
poailion without bracing it against anything or 
anybody, to carry the ladder in a vertical poai- 
tion several doum feet, and to turn around and 
return the ladder to its original position. These 
directions were given either by Terry Hepburn 
or by his delegate, typically- the polylingual 
cmploymeni office escort, usually in English or 
in the initiate's native language. 

The ladder test wa* not given in a scientific 
fashion, however. Some initiates were able lo 
brace the fool of the ladder in a hole in the 
ground when raising it, but none were expressly 
permitted to do to. Some initiates were given 
only one chance (cJg.. Nelson Felix), while others 
were given two (eg.. Demora Bentctl). or more. 
Apparently due to the teat ladder being stored 
on lhe ground in an expoaed area, it was loroe- 
limcs wet artd thus much heavier than when it 
was dry. Firully. on some occasions, initiates 
were told to lean Ihcf ladder into a trcctop 
without knocking off any apples, while others 
were told not lo let the ladder hit a tree. 

[defendant, by Terry Hepburn, justifies the 
ladder lest as culling out unqualified employoes 
on the theory that the skills tested (unaided 
raising of the ladder and vertical portage) arc 
job-rclaled. Defendant concedes thai it tesu a 
worst-case scenario: ability to raise a possibly 
wet ladder, of the tytK generally used Eor apple 
harvesting in the defendant's orchard, without 
any assistance at all, and to carry it vertically 

'Hnwr* Krrani. Diwiani Diu. )^tm nyiNt. Cr*% 
Mrrb. Terry MUtef. jolw lUfaetl Rictonh. Mcnlio SrM. 
itKiiS—•.ow^wnnywK—jrtefcwWihw. 

*Sc«vrml tl Ihc ptoimirb loiUW hi CMTI with tte 
•wiiuwct af aa Eiigliik-IUitian^f«alr iaUrpratn. 
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under conlral for MMIW dUuncc. However. Terry 
Hepburn conceded, •nd other evidence proved 
to liie Court, that wwkcr* generally braced the 
bottoms of their ladders in holes, against tree 
Irunks or with a fellow worker's help when rai»- 
inff them in Lbc Held, and that ladders were 
usually dragged on the ground or carried hori* 
lontally when moving them any considerable 
diMancc. and that these field praclicea were 
acccpuWe to the defendant 

Defendant (urllicr defends the description of 
the ladder test as "work-related" due to the 
need, in the defendant's fresh fruit marketing 
business, to minimize bruising fruit with care- 
lessly handled ladders. However, this purjiusc is 
better served by a maximum allowable bruiK 
rale of five percent, which defcmtant cnforrxs on 
a worker-by-workcr basis at harvest checkpoints 
in the ncki. Failure to meet productivity stan- 
dards, including maiimum bruise rates, is cause 
for dismissal after the probationary period 
expires. 

Defendant additionally insists that the tot 
eriually serves its concern for worker safety. 
This may be the case—certainly an initiate who 
passes the lest has demofttlratcd some desirable 
qualities for the jglA—but, if safety is genuinely 
defendant's concern, then the Court is at a kM 
to understand why defendant docs not put 
points on the feel of its Udders to assist workers 
in raising them. Instead, defendant's ladders 
have flat or barely rounded feet, making the 
raising often more difficult, as several of the 
initiates found when the test ladders continued 
to slip away from them.' What lite test does 
measure is Terry I tciiburn's (icrsunal view of ihe 
desiirabiliiy of hiring a new ficklwnrkcr for ap|»le 
picking on the day that he or she apidies for 
work, even if apple picking wilt not begin for 
several more weeks and only peaches are being 
harvested at ihai time, using much shorter and 
lighter laitdcrs. P'urther, the lest only measures 
Uicse factors with regard lo pcat>lc who have 
never worked for the defendant herorc. rcgant- 
Icsa of prior cipcriencc. It is subjcclivcly given 
and suhjcclively judged. This subjectivity is 
gravely uruicrscorcd by defendant's failure to 
administer it to former cmi>loyccs tm the theory 
that they have demonstrated their abilities lo 
hamlle the la^tder, they may imlccd have han- 
dled the ladders in an acceptable manner in a 
previous season, bul for defcr>dant not lo rclcsl 
these past employees on the day of their return 
in a subsequent season assumes loo much, 
revealing Ihat imntedialc ability to flawlessly 
cxecuie the Lest on the day of arrival al Lhc 
orchard is insignificant in comparison lo (woduc- 

live performance on lhc job. even in defendant's 
view. 

In sum, the Court finds that the ladder lest as 
administered by defendant does not reasonably 
and fairly test initiates for job-rclaied skills. 

Plaintiffs make much ado of the fact that no 
H-2 has ever failed the ladder test, while some 
M to 82 of the 239 VS. worker applicanu In 
1983, and 51 of the 151 VS worker apptirants 
in 1984, failed it. Defendant notes that its II-2 
labor forces come from pools of cKpcrierKcd 
Jamaican sugar cane cutters, who arc implicdiy 
stronger Ihan many domestic workers. Plaintiffs 
counter that many of them successfully passed 
similar Udder icsU given under much more 
fieldwork-related conditions al other apple 
orchards after failing the test at Hepburn 
Orchards. Defendant properly refuses lo be 
obliged to conform its hiring standards in every 
parlicuUr to thoae of its fellow growers. PUin- 
tiffs suggest, however, thai defendant's pass-fail 
rates vary more markedly depending on the 
pending arrival or presence of H-2 workers than 
on the skills of the Utldcr tesl initiates, for 
complex economic reasons. 

Particularly, it appears that U.S. workers 
generally are less productive in menial ficklwork 
than arc H-2's, causing defendant to need lo pay 
domestic employees more money for nonpmdur- 
tiviiy in order lo be compensating ihcm al DOL 
• eiUblishcd minimum field wages. Further, 
growers such as the defendant are obligated lo 
pay social security contributions, unemploy- 
ment insuraiKC premiums and worker's compen- 
sation premiums on behalf of domestic workers, 
hut not on behalf of H-2's for their transporta- 
tion between Jamaica arKf the worksite ami hack 
again, being more expensive than transixirting 
U.5. workers from Florida to the worksite and 
back, pariUlly offsets that edge. While ihe evi- 
dence on this facet of the business was less than 
complete, the Court is satisfied that the dcfcn- 
ftani could have had and, as it appears lo be a 
nnancially successful busincu, probably did 
have such veiut concerns in mind when deciding 
whether or not to hire any new domestic appli- 
cants. 

[Tbrcc-Day Contncu] 
Nonetheless, the dcfcrKlanl's principal error 

occurred not In the rendering of the tesl per so, 
but in the effect which was attached lo it. hTcw 
domestic workers who failed the tesl were not 
hircti, while new H-2's, whether they passed 
(ami all did) or not, were hired for at least three 
worktUys by the terms of their work contracts. 
The II-2's. like the U.S. workers, had only to 
arrive al Hepburn Orchards minimally quali- 

* Mole that lw» «ii 
iou br braciiw Ike 
lecUdbr Terry 
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Tied, llul ii. barely able lotio (he work dcscrihcd 
in ihc 7-son, in order to be dccmcil to have 
accc|)tc«l ilcfemlaIll's <rffcr uf em|iloymcnl. The 
icrms o( ihc conlracu of ihe ll-Zt iirovidcU for 
a minimum thrcc-quartrr» coniract wafic. which 
could only be denied if an U-2 was Tired for 
CAUSE, defined a* being "unable or unwillinK ... 
In mccl (lie minimum produriion slamUnU ... 
after [havini;] hccn arfordcil [a] rca-ionahle trial 
and training iicriait," .tec 11-2 worker cunlracU 
a( i 10, in turn defined in the criteria job orders 
as twenty-four workhoun or three workUajrv 

Defendant's effort to dismiss the significance 
of this disinrity ftrounds ilacif on three points. 
First, defendant argues that the \l-2'% ditl not 
have executory rontrarts, but were only hiral 
after they arrived at Hepburn Orchards and, if 
they were new lo Hepburn, took and passed Ihc 
latklcr test. However, the ladder lesi was not 
mentioned anywhere at all in the I9B3 criteria 
jab orders, although it was mentioned as a pre- 
employmrnt procedure in the 19S4 job ortkr. 
Yet, in t%3. two grnu[Mt nf U-Z workers arrived 
at and worked for Hepburn Orchards, signing 
their contracts u|tnn their arrival there, while in 
1964. Ihc year in which the prc-em|>Joymcnt test 
was articulated in the )oh onlcr. the H-2's cxe- 
cutcil their contracts in JaiMica, before taking 
any ladder test. 

Defendant argues that the timing of the sign- 
ing of the II-2 coniracis is irrelevant, since any 
new H-2 who failed the ladder test would nol be 
hired, fwrsuant to (he II-2 contract. Yet this 
term, if one can claim it is one. was never 
rcvcalcti to the fl-2 workers in 19B3, and when it 
was known or knowabtc in 1964. ilcfcndant had 
foreclosed iLi option Co enforce it by signing the 
H-2 contracts before adminisleritig the Ia<kkr 
teal, and thus obligating Hc|iburn Orchards not 
to fire • test-failing il-2 until a trial period had 
clajiscd. 

Finally, ilcfcmbnl claims thai plaintiffs' 
interpretation of the effect of the 11*2 work 
contracts is wholly sperulativc. since no H-2 has 
ever failed a laildcr tat and been sent right 
back to Jamaica by ihis defendant. However, 
what is sauce fur the goose a sauce for ihc 
gamier. 

The aliscncc of a single 11-2 btkkr test failure 
in almost a decade leaves the inierprctation of 
the effect of the test squarely in the Court's 
hands. The Court's earlier nitding that the lad- 
der test does not fairly and reasonably test for 
job-related skills eliminates it as an ot»tacle for 
any minimally qualificvl initiate, to the umc 
extent that the employer has waived it for any 
minimally qualified former employee. Thus, any 
minimally qualified initiate who a|»plicd for 
work at Hepburn Orchards in 1963 or I9B4 
should have been- hired for at least the Tirst 
three days, and thereafter either terminated for 
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cause or else paid for at least three-quarters of 
the UnK which be or she could have worked. 
Failure to provide thcae identical terms to both 
11-2*1 and U.S. workers is a vutalion of defen- 
dant's assurance that it would do lo. espressed 
in the job orders in amformance with 20 CF.R. 
$60S.2Q2(a). 

[PUtinUrrs Qualincatians] 

Were the plainliffs minimally qualified lo 
work al Hepburn Orchards^ The evidence 
adduced at trial indicates that fruit harvesting 
is physically demanding labor, entailing fre- 
quent moving of ladders ami carrying sacks of 
harvested fruil from the trees lo roving field 
checkpoints. Nonetheless, the wretght required to 
be lifted rarely exceeded 45 Lo 30 pounds at 
once, a weight which the Court accepts can be 
moved with moilcratc effort by an ordinary 
healthy human being. None of ihc plaintiff 
ap(»licanls was disabled or sickly; iiylccd, moM 
were cs)iertenccd ficklworkcrs and ihc majority 
appear lo have been hired for similar work in 
other orchards soon after their experiences al 
Hepburn Orchards. Accordingly, al least as lo 
the 25 |)laintif(s who testified at trial or were 
deimscd. ihe Court is satisfied thai Ihcy were 
minimally qualified and should have been hired 
for at least the three-day probationary period. 

[ H'nftcn Terms of Emphyment] 

AWPA and the H-2 program share a common 
goal of attcmfHing to secure nanex[>lotLativc 
work for VS. workers in the nation's ficliis and 
vineyards. AWPA siiccifKally bars employers 
from unjustifiably violating the terms of any 
working nrrangmcnls mailc with migrant or sea- 
MMial Agricultural workers. 29 U.SC. ( § 1822(c) 
ami 1832(c). The rcgubtiolu guvcrning the 11-2 
ivogram require employers to hire domcslic 
workers without discrimination on the basis of 
nonjob-relatcd criteria, on the exact same terms 
olFcTcd H-2 workers, to and through the mid- 
point of any activated H-2 contract period. 20 
C.F.K. §655.200. ctjeq. 

The criteria job onlcrs submitteil by defen- 
dant in its effort to procure H-2 workers consti- 
tuted the working arrangements against which 
both domestic and H-2 employees were 
recruited. By its own terms, these job orders 
claimed to be complete dncumcnts listing all 
nuicrial terms involved. The reason for the 
iX)L requirement for such aSMirances is clear: 
workers rcspoiKl to the circulaieil announcc- 
mcnls by travelling to the worksite at their own 
expense ami, in keeping wiih the faumaiutarian 
purpose of AWPA. must be protected from 
unfair surprises upon arrivaL 
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Il t> beyond dispute thai ihe I9B3 joh orders 
at iuuc conuincd no reference whalwcvcr to 
any Udder tcsi. Inasmuch as defendant then 
used the Udder test, found by the Court not lo 
he loci lima tcly >n|>-rcUlcd. to deny employntcnt 
to appticants. there can be no question but that 
passtnft Ibc Udder test was a thrcshtH>l4l ami 
material term of employment. Since (tefcmUnt 
had utilized such an cmplnymcnl screening 
flevicc for many years, its omission from ihe job 
order must be Kcn as deliberate. 

By the lamc token, the Court finds that ihc 
reference lo the Udder test made in the 1984 job 
order is misleading, ns it docs not advise s 
prospective employee of the peculiarities of 
defendant's teftt. A mere mention of a ladder 
test, without more, hardly describes the proce- 
dure employed at Ilei>burn Orchanls, where the 
difrerence between the skills tested and the per- 
mitted field practices was quite sisnificanl. 
Given the clear reference lo a probationary 
period in the job order, any experienced fruit 
picker could well have assumed thaf any of a 
variety of acceptable Udder-handling tech* 
niques would have rcsultnl in passage of the 
IdL Misleading, the reference may as well have 
been omitted in its cnlircty once again. 

ThcK omissions and misrepresentations 
regarding the Udder lest, and its effect o» the 
employment of domestir workers, together with 
the consequent denUI of employment contracts 
with guarantees equivalent lo Ihosc offered the 
fl-2*s, coruiitulc vinlalions of both AWPA and 
the older Wajjncr-Peyser Acl. However, the 
Court will only assess damages under AWPA in 
light of its more specific atiplicabilily lo the 
(acU of this case. 

{Intent to VkfUieAWPA] 

Specific inicnl lo violate AWPA is not 
requiral fur the Onirt to find that there has 
been an intentional vinUtim of the slaliilitry 
scheme. Salaxar-Cahlcnm v. PrrsUlia Valley 
F»rmcr* Assn., 705 F.2d I3J4 (5th Or. 19B5). 
Rather, the common civil slandanl which hokls 
OTK liable for the natural and foreseeable conse- 
quences of iior's acLi is employed. DeLeun v. 
/{amircx. 465 F.Supp. (/». 705 (S.n.N.Y. 1979). 
The Court finds the dcfenibnl's vioUlions of 
AWTA to have been intentional within Ibe con- 
ical of 29 U.S.C 11854(cX 

[Duiaaget] 

Evidence at trial demoiulraled that Ihc 
period covered hy the )ab orders in 19B3 ran 
from July 12. 1983 to November 4. 1983. The 
affected pcriud the following year eilended from 
July 9, 1984 to Oclobcr 31. 1964. The H-2 con- 
iracu called for six-<lay workweeks with dghl- 
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hour workdajn, and provided three-quarter con- 
tractual wage gtiarantccs. 

PUiniiffs urge the Ctturl to award sciual 
damages to the 25 pUintiffs who tcsiifiefl or 
were deposed on the question by assuming all 25 
pUiniiffs would have worked to the conclusion 
of the job order period if hired. The Court 
declines to do so. noting ihat if all 25 had been 
hired, the work (lerioil would )*rohably have 
ended sooner. The Court is satisfied ihat ap|ily- 
inf a Ihrcc-quaricr contractual wage guarantee 
lo these 25 plaintiffs is far more equitable. 

Further, the Court will require at least one 
articuUblc basis for assuming thai an sp|>licani 
would have met productivity standards within 
the three-day probationary period. Should the 
Court be unable to make such a finding as to 
any pUintiff, he or she will be awarded actual 
(Umagcs only for that three-day period, or statu- 
tory damages, whichever is higher. 

Finally, the Court will assume ihit no 
employee wouhl have worked on the first Mon- 
day in Se[rtembcr, LAhor Day. or on ihe day he 
or she first arrived at Hepburn Orchards. 

plaintiffs further request that lost wages be 
dcicrmincd hy the applicable Adverse Effect 
Waiee Rate C'AEWR") in each year for the 
peach harvest days, and by the estimated hourly 
rate equivalent for an estimated average 
13-bashel workhour for the apple harvest days. 
TransUicd into d»llsrs, pUiniiffs seek the 1963 
AEWR nf $4.38/hour for peaches and an esti* 
riiatcd $5.3SAour for applies in 1963, and the 
1964 AEWK of $4.54/huur for peaches ami the 
same csiimalal f5.3S/hour for apples in 1984. 
Defendant objects, noting that the same sources 
from which plaintiffs derived the estimatetl 
apple picking wage of ^S.35/hour, the 1983 job 
urders (p. 1, {9). also clearly indicate that the 
wage is estimated and. in one job order, 
cspresftly not guaranteed. The Coiiri agrees that 
the only guarantcetl wage was AKWR, it being 
higher llian the fcilcrat minimum wage, ami will 
apply the appro|trialc AEWR fur three-quarters 
of each of the 25 pUintiffs* potential contract 
pcriotls in calcuUtJng their gross lost wages. 

The Uw is clear that these pUintiffs are also 
eniitlcti tu he reimbursetl for any other out-fif- , 
IHcket exjicnscs for which the II-2's would have ' 
been reiml>urse<l. However, incnme earned from 
other sources during this period must be applied 
in mitigation. Dtalist Co. v. Pullord, 42 Md. 
App. 173. 399 A.2d 1374 (1979). 

Accordingly, the Court's calcuUtioru of actual 
damage awards are act out below aa lo each of 
the 25 pUiniiffs who testified or were deposed, 
in alphabetical order. [Chart omitted.—C(;H.J 

In lieu of actual damages. AWPA permits the 
Court lo award statutory damages up to $500 
for each nonduplicalivc vioUlion- 29 U.S.C. 

OI9S7, Commcrco Clearing Houac. Inc. 
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44,978 ^*i£e-IIour CUM 
C'Tcn V. TerminiM tatertutitm 

DcfcniUn; princiiully nbjccl>an the thmry ihat 
nunc of ihcM: plaintiffs (iruval lh.it Ihcy arc 
enlillcil to artual iMnuRnt. DrfcntUnl su|i|tic- 
mcnl» il» jMsition hy arxuinx ItuL the awanlinr 
of prcjinlcmcnl interest to IIIUK (ilainltffs wuuki 
he more in Ihc liiK of aiklinR inMjlt l<i injury 
ratlicr ihan I;iirly rcmt|«iuatinf; these |ilaintiff)> 
(iir injijnc» uifrcrcd at its hand. 

The Oturt fimls the rcaMminr. of MonteltinKa 
l» hr Mninil. ami Ihc ilcfcnflant's nhjcclimix 
wilhtHil merit ur »u|>|iorlivc aiilhority. The 
Court nulc-i that llie tiefenclant cx|Nactl itself lo 
this iHiicnlial cansc(|itcncc when it circicil lo 
rrjcct ernrnilly quatifictl aiipluianls on Ihc hasi» 
of Ihcir having failcti to iicrffirm like iilr.il 
cmiiinjTCs within minutes of Ihcir arrival al its 
orchan) while inilulKinf; in the hiascil notion 
ihat all Jamaicans already arc kkal cmptoyccs. 
Imlccil. Ihc tlcfeniUnl ei|nscd iiscif to even 
jcrcalcr ilamaccs than thw awanlol here, for 
itcfrrubni ciiukl have had no iilca at the lime its 
Uihlcr tests were hciiv: Riven that sny of the 
rcjcctnl appliranls wwihl mitt|calG any of their 
ilanuKO siiffercil hy olilaininx other xainful 
cmpkiymenL Kar tram licinit |«rul. prcjudK- 
mcnt interest serves lu rcci|>rDcalc itbinttffs for 

ilcfeml-ini's jKnocssion ami UK of Ihcir 
fully wiihhcUl benefits. 

In slrikinff ihis balance, however, the Court 
must arknowlcilcc thai the actual <lama|tcs 
awartlcil arc iirinci|ully ln.M waitcs. return 
lran>|K>rlali4tn cu»ls and housinK ciMis, virlually 
nunc of whirh wotikl havr sccructi as uf the 
ilaiCK uf ilcfrmbnt'K hrcachc». antl not nnr of 
which Awards cuultl have been ilclcrminnt 
M«>nt?r than the bsl tl^y tit thuac |»)atnidfi>' 
rmut-tlctrrminctl lhrrc-(»urllis lime contracis n( 
cmphiymcnt. Moreover, the Owrt takes jutlirul 
miiicc iif the dcdtnmK ratrs of interot wfiich 
have prevailed for the last three to four years. 

Accurdinitly. )>tainliffs* motifNi for an awani 
of prcjtwlitmcnl uilcresi tn accom|Niny each of 
UK seventeen awards of actual damaxcs is 
Kranlc<l, and prcjtMljimcnl inlrresi will be 
awarded at the sim(»k (not romiMumlnl) rale uf 
five /KY cmlum /jcr annum from ih«c seven* 
tccn |ilaintiffs* coiirt-dclcrmtncil final dairs of 
their Kuarantcol ihrcc-fourths lime coniracls of 
cmploymcnl la Ihis. Ihc date of judftmcnl. 

A Kiuratc judj^mcnl order will he issued. 

1134,914 eiM7, Commerct ClawiiiK HOUM. Inc. 
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( 18S4(c). Here, iibinLifU h»ve ilkxcd iwn ict>- 
aratc violalions as to each applicant, rcKsnlicM 
of the year in whtrh he or iihc apjilicd [or wurk 
al Ilr))hurn nrrhanU. Fir<l, plamti(r> havr 
nllrxcd anil priivcn, **, <li.vuucil, fUfira. that 
IIr|4>iirn Orchards impro|icrly utiliuil A ladder 
IcU. applied ami JMIKCII in a manrtcr tlul ten- 
lien it imiicrmii\iNy nunjnlvrrlaicd, as a means 
of denyiriK cmpinymcnt to diHncsiir tnieranl 
arul Mravmetl iiKnculliirai wiirkcn^ rvrn fiir ihr 
Ihrrc-ilay prtitialitmary |»riiitl, iililixiiti: a Tall 
appir ladilrr cvm Ili4iui:li virtually all plainhrrn 
applird durinR llir |>carh harvr^tinx time 
|N-rirKl, in viiilalinn uf richly M-ciirr<l lo (hrin hy 
AWI'A. 20 U^.C. § i ltW2(c) and 18W(c). 

Secondly, plainliffs havr atleitcd ami proven, 
at diKUMCil, Mii/rji, ihai defendant's jub urtlcn 
were mi«lcadinx m that they lailetl to mention 
(in 19EU) or Inu vaguely mcntHJnoJ (in 1984) the 
ladder test which ilcCctuiant was imprupcrly 
cmpUiyinft >n the lirst irtsiarKc. Such miilcadini; 
jnh ilcM:riptions arc iirohihitcd by 20 VSC. 
SilKZUn And ISlM(c) in the interest of p^r^ 
icciinx aKriruliiiral workers, whn arc (cncrally 
|Mior people, from wastinR their time and 
resources 1^ Iravcllinit Ionic distances in pursuit 
of puhlitly n((cml employment oppurtunitics 
whiih. .1* dcMirilicil. llicy wtwltl he cap.-il)lc of 
ItriKurinK »nd sali&farliwlly (icrlormtnK. 

All pLaintifK nut awardnl actual tlam.iicrs n:\ 
mil ahiivr seek Klatiiiury danuscs in the amount 
ul $SnO fur each of IIK IWO viotaliuns. Tlie Court 
cnnrluilcK Ihat each plaintiff, with the exception 
of Craift Mcrki, is entitled tu an awar<l of slatu- 
lury damaxes (ur twn viohlinns. ami takes isMic 
but mrt mnhraitc with pbinliffs' siiuesliun thai 
it lie maximum jicrmiMiltlc amount. 

CraiK Mrrki, acrnrdinK lo ihe evidence sulv 
milletl, ainilieil for work at llct^Kjrn Orchards 
without first having Konc to an employment 
scrvire office. He was subicrlril to a laikler (e»t 
and lailcii. DrfcnilanI lhrrcu|Min Icarnrd that 
Mr, Merki had mti liccn pn>|icrly referral m the 
first instance, and suucsieil that he RO to an 
cmploymcnl service office and rra|iply for work 
at ileithiirn Orchanb. rVlrmlanl thus conmlcs 
Ihal it did not constiler Mr. Merki a wholly 
incaiKiblc icrson who wouhl never liave been 
hired umlcr any circumstAnrcs. 

However. I^xaiuc Mr. Mcrki dues not aptjcsr in 
have rca)>|»lteil aflcr his viwt loan cmiiloyment 
service nfficr, if imlceil he ever viuicij Mwh an 
office, he canniri claim to have been misdcAd by 
any informatttm which he should have been 
Kivcn about the jiii> via a readinR of an offrnrhnK 
job order al such office, lie was. nnncthelcss. 
improiierly con-tidcrcd hy being subjected to 
defcmUnl's ladder test, jnil so stands with his 
statutory rij(hLi viulaled in one iroUnce, bul not 
biHb. 

Labor Law Rcporu 

(Sutifforx Dmamital 

RcRardinK the anmuni nf statutory ilamajies 
In be imposed, the Court considers i| ncrcMary 
to refrain from imposinR the maximum where 
overt malirinusncss is not evKlent, in oritcr that 
the impiKition of the maaimum [penalty mijtht 
retain estra mcaninft. Yet drlemiant's comluci 
in subjcctinc unprnvcn applicant^ in a laiklcr 
test riMilefl in fantasy rallicr than realiiy was 
rcriainly conscious antl ilrlttieralc. with obvious 
results: crncrally qualidrd appliranis were 
denied dclcniliinrs three-day prohaimnary 
period anil Ihe o|>|Kirt(inity for scasun-looR 
employment, righl from ihc start 

7^ Court IS mindful of the estra burilcns 
which the cosmetic-consfious market hrinns to 
bear on axricultural Rrowcrs who sell their fruits 
fresh rather than for prorc»inR or Juicinft. but 
the Court is equally satisfied that such growers 
arc partly responsible for these pressures. The 
Court, in its considerable years, has never ncen 
an im|ierfect fruit used in advertisement, 
rcRanllcss of how ineonsequcniial the blemish. 
AcrordinRly. ihe Court sees no basis lor rctlneinx 
a grower's ohliRations to its would-be cm|>luyccs 
in order lo better enable it to meet iclf-xcner' 
atetJ market eijcctations without jiassinK such 
cists alonK in the consumer. 

The Court will awanl statutory damaiccs of 
VI(X1 10 carh of the ciKhteen plaintiffs nni 
awanled actual danuRCS for the viol-iiion nf the 
rixhts Kcurcd them by 29 US.C ( { lB22(c) or 
18.12(c)- The CiNirl will also award Matulnry 
ilamaKcs of (400 lo each of the five (ilainiiff 
whose rifthi^ secured them hy 29 U S.C 
$9l82Un nr \R\\{c) were violated in l'«.V 
when the job clearance orders made no reference 
whatsoever to dcfcndjinl's U<ldcr lesi. notwith- 
starwlJnK the siinificancc which Ihe ilefrnilant 
had placed upon it as a matter of practice fnr 
many years in succession. Kinally. in rcctifcnitinn 
of dcfemlanl'^ efforts to provide more accurate 
job descriplions in I9B4. the Court will 9war<l 
statutory damacrs of %2*iO to rarh nl ihe twelve 
plaintiffs whose riRhts umler f$ 1821(f) nr 
1831(c) were violated by the defendant Ihat 
year. 

H 

[PrcfUilittncnt Inlcmi] 

Ijislly. plaintiffs have m«ive<l for an awanl of 
prejudiment interest on the awards of actual 
tlamages slemmini from the date^ u|>on which 
Ihe seventeen plaintiffs who have been awarded 
actual damages applied for work at lle|>burn 
Orchards. Dcfendanls oppose the motion. 

Plainliffs cite Manlckmno v. Menr. S0^ F 2<\ 
\iAl. 1JS4 (5lh Cir I9A6) tor the (iropositign 
that prcjwlRmcnt interest from the date of 
breach is apprnprialc when artual damanes. not 
statutory damages,  are  souRht  and awanled. 

H 34,913 
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(11)^21 Jane* CaucUb tt AL. PtBintifb •. Hepburn Orcbu^ loc Z 
UnilctJ Suics Diuhct Court. DiUnct of MAryUnd. No. jH<A4-9B9. Juoe 5,19B7. 

Mifrant and S^aional Agricultural Worker Protactioii Act 
Diichargta—Migrant Worker*—Misconduct r. Low Productivity.—Evidcfice oiablisbed 

Itui an opcraior oi a (ruil orchard unLawfully vioiatcd ibc Icrms of a wwkinK agrcemcnl bjr 
uitnmarily diicharicinit tix mii^ranl irorkcrs (or low pruductiviiy raihcr ihan for "tcrioui miconducl** 
within the mcaninit of the agrccoicnL Tbc employer uruuccculully argued that when pcmoni ds 
(KMhini! mure than pick Kftcn (ruil, stand around and do nolhinff. and pick undersized (rvit ihcy are 
guilty o( icrious acLi at miaconduct. However, a preponderance of evidence showed that (he altcfad 
conduct was (ar leas ciimnc and the wwken' lapaes (ar more sporaitk. and even partially fuititicd 
hy the relative abtence of harvcttablc (ruiL In view of a tupcrviiar's (ailurt to testify, a chargt of 
(Lfhiing leveled afainu a icvenLh cropteyoe also was rejected. APWA. Section 302(c). 

Back refercncr. 122^5. 
Discharcea—Mip-ant Worken—Notice to Employment Service.—A meeting dkl net 

amount to cdcctivc notice of tcrminalitm to a local employment service, since no namci were given 
and no final decision rcKardinn tcrminaitun was announced at the time. Accordin|t(y, the summary 

(Footnote Continued) 

ir 111.8901 6IS rja rtK m u**> fv. iwoi. fWtfir 
*^•[>Mn r* r MJtn. (M ir i IOTVI JJ7 VM nn. 
I tU l>ih Or. tWk, Ciimt^ltrt m, SIMMN- Ihmn «t Jt 
II' Otmmd L«4er *- NLMB. (81 !£ 1 I J,ZA)| &y> Vid lU, 
Zi\ OA O*. XTfTX OMWCTCMI wimM wnfto affiMM 
AKtowc. Ste Uimma. 7i3 TIA U TV. Wmm IU*r. KB 
fid M W. CwrU houale M mpmn ibwchmmt il it will 
amt MifM* m tmimtmumem*. Sec Air Fmn c. Jtai^ 42S 
VS iU. JU (tffft) <rik> <( JbcKrined cMku refaMd if 
tklctMO •( iikMitriMii rrfermra MfficicMl U {vatm 
CMICI*' iKtvacy iiMmiuy, HarMi r. DeiMnmcM wtAaM. 
MO ¥2* 772. 77yn tSih Gi. IfaOHMB-JocloMR if 
MMKi *MJ MUT«MC» flf Unitoi Suio (IIUKM .wufi—CJ 
•hranll. reft Awni 449 U-S- SK> (IWn. CT Cmt r. 
CiHrn/ 5ura Aw«f Stf^f. 7X fid MG, 948-t9 fth Cr. 
tWOCdudaurt il MiwwolMs «(wM McaMhri. hei a« 

N« «MtM. «M CHB. 2iri Soi. 19(I974)t. Set aka UAr 

CW l«5Ko4wiUr iw—Mt hvri hnM ANMJH OMM 
5«v, («7 FJd M lUJ (rcMMoMr w t li iilfc NMIC 
Ub* Eurwim Urn* ». rrC AZ7 r Jrf «l. 4M, 4» 
(UuCO.I 
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icnninatMn of •even eropkiyces in vioUlion of ihe tcrma of a workinf icrccment were unlawful, 
APWA. Section 3Q2(c). 

BKk reference: 122,US. 

Fvm L«bor Contractor*—Int«Ddofui Viotatiooa—PormoabU Cooaoquancea.—An 
agricultural employer did not have lo have spccinc intent to violaie the statute for there to be a 
ftndinx of an intcnttorul violation in the summary diacharge of seven mi|ranl workers. It was 
sufficient to boM the empb^r liable for the natural and forsceablc conacquencei of one's acts. 
APWA. Section S04(c). 

Back rcfcroKe: f 22.343. 

Pann Labor Cootractora—Damafea—SumnuuT Tarminatioa.—For purpoaes of comput- 
ing damages awarded seven unlawfully discharged migrant workers, a three-quarter contractual 
wage guarantee was utilized rather than an award until the end of the job order pehod. The work 
period probably woud have ended sooner had all seven continued working. The relevant backpay 
rale was the Adverse Effect Wage Rate, plus reimbursement (or out-of-pocket expenses for which 
the employees would have been reimbursed. Four of the employees were awarded actual damages for 
the three-quarter period, while the other three were awarded sututory damages of |4S0 in light of 
work at oiber orchards aitd an absence of "overt maliciousness." APWA, Section S04(c). 

Back reference: f 22.343 

Pann Labor Coatractor—Damafta^Prejudfrncnt Intervat.—Discharged employees 
awarded actual damages also were awarded prejudgment interest at Tivc percent per annum, simple, 
as of the laat day of their guaranteed three-fourths time contracu. APWA, Section 504(c). 

Back reference: 1 Z2.343. 

Keith G. Talbot, Gregory S. Schell, Susan Compemolle, Legal Aid Bureau. Inc.. Salisbury, 
Maryland, Edward J. Tuddenham, Migrant Legal Action Program, Inc., Washington, D.C., for 
PUintiff Thomas E. Wibon (Seyfarth, Shaw, Fairweatber A Gcrakbon). S. Stephen Karakkas 
(Karalekas & McCahill), Washtngum. D.C.. for DefendanL 

I Suuaeiu olCMm \ 

The instant amended compUini, filed on 
behalf of eleven migrant and seasonal agricul- 
tural workers, alleges violatioru of rights secured 
lo them by the Migrant and Seasonal Agricul- 
tural Worker Protection Act C'AWPA"). 29 
US.C. §{1801 et jeg.. the Wagner-Peyicr Act. 
29 U.S.C. H49 ei jcij.. and the coromoa law of 
contract*. 

In the course of preparing this case fur trial. 
the Court granted plaintiffs' motion to compel 
discovery on February 26. 1966. holding sub 
cuh* the question of an award of coats, i.e.. 
attorney's fees. The matter was tried to the 
bench on March 17-19. 1986. during the course 
of which the Court reserved ruling on the admis- 
siblity of two types of documentary evtdcrKe, 
which arc subsequently briefed by the parties al 
the Court's direction. 

Further, in the coune of trial, the defendant 
chalkngcd the propriety of plaintiffs' answers to 
interrogatories in particular and their good-faith 
compliance with llie discovery process in general 
by miTving for a judgment in its favor at the end 
of the plaintiffs' case-in<hief on March 17, 
1966. The motion was argued and held $vb 
Cuh*. but its basis was resurrected al the start 
of proceedings the following day in defendant's 
motion for mistrial, argued and denied before 

135,042 

proceedings resumed. Finally, this issue 
returned as the basis of defendant's motion for 
dismissal or for judgment by default, Tiled past- 
trial, and fully briefed by both sides. 

Additionally, defendant moved for dismissal 
of the claims of lour of the plaintiffs al the end 
of their case-in<hie( on the basis of their tack of 
prosecution of them. None of the lour plaintiffs 
involved—Juan Agramonte, Jean-Jacques 
Hughes AfKio. Dieudonne Casimir arxl Samuel 
Halstiofi—had presented himself (or deposition, 
aruwered interrogatories or appeared at trial. 
After initially reserving on the motion following 
its argument, the Court granted it orally al the 
end <rf proceedings on March IS. 1966. This 
ruling will be reflecied in ihe final judgment 
order issued in conjunction with this opinion. 

Following trial, the parties submitted post- 
trial briefs and replies thereto al the direction of 
the Court. The remaining seven plaintiffs also 
filed a motion lo strike portions of defendant's 
poat-lrial brief, to which defendant filed a 
response Recently, on March 30. 1987, over a 
year after the iriai had concluded, defendant 
filed a motion for summary judgment as lo the 
claims of the four Haitian and the kme Cuban 
complainants. Plaintiffs have opposed ihis 
motion. Lastly, plaintiffs filed s motion for 
award of prcjudgmcnl inicrest on May 11. 1967 

OlM 
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Having nrefuUy lisuncd lo ihc leslimony ot 
Ibc nine witncsKS who appeared al the thai,' 
and having uudicd two oilier plainiiffs' depoai- 
tions,' admitted at trial, and the various other 
documentary exhibits received in that process, 
and the various briefs and motions submitted 
and the responses and replies thereto, the Court 
hereby issues iu findings of fact and conclusions 
o( law, not alwsys specifically so denominated, 
pursuant to Fed. R. Civ. P. S2(a). The pending 
molions will be resolved in the course of this 
opinion at appropriate points in the discussion. 

Initially, the Court noui that plaintiffs vol- 
untarily filed a document titled "PUintiffs' Pro- 
ptncd Findings of Fact and Conclusions of 
Law." While not the subject of i motion oe 
rccipiMtur, the Court considers it poasible that, 
in the absence of a counterproposal frxtm the 
dcferKlanl, the filing may unfairly prejudice 
that party. Accordingly, the Court declines to 
review that filing and it will not be given any 
consideration in the Court's evaluation and deci- 
sion of this action. 

[ Diacovtry ImguUridt* ] 

Secondly, defendant's oral mid-trial motion 
for judgment in iu favor based on alleged irregti- 
laritics in the discovery phase of the case (resur- 
rected after trial aa a motion for dismissal or 
judgment by default), derives from two plain- 
iiffs' admitted unfamiliarity with the typed 
English interrogatories which were propounded 
to and answered by them wiih the assistance of 
their counsel Defendant escalated the confusion 
of the pUiniifs, neither of whom were fluent in 
English,' with allcgsiions of fraud allegedly 
resulting from the plaintiffs' derogation of Rule 
13 ot the Federal Rules of Civil Procedure, and 
the Code of Profcuional Responsibility. Defen- 
dant makes much ado of the fact that tvro of the 
sigruiure pages attached to the seven remaining 
plaintiffs' answen to interrogatories' are singu- 
larly creased as though sigiMd and mailed sepa- 
rate from plaintiffs' answers, and that plaintiff 
Shaclcleton's signature on the Ftrmworker 
Referral Sheet dated July 15, 19S3 is printed, 
whereas his signature on his answers to interrog* 
atones dated June 28, 198S is in cursive scripC 
Plaintiffs oppose the motion, taking ilong excep- 
tion to the allegations of fraud, and asserting the 
accuracy and veracity of the responses provided. 
Plaintiffs concede that, at most, (hey failed to 
include certificates of translation in their 
responses to dcfcndanl's interrogatories, but 
othenriac iniiu that their counsel were entitled 

to assist them in the preparation of their 
responses, artd discount the significance of the 
two creased signature pages and Mr Shackd- 
lon's evolved sigiuture. Plaintiffs further charge 
that the motions are untimely, and failed to be 
preceded by efforts to reconcile the parlies* dif- 
fererkccs as required by Local Rule 34 of this 
Court. 

Defendant concedes that dismissal is a harsh 
sanction not employed in ordinary circum- 
siaiKes. However, defeiulant's ultimate reliance 
on McDougtU v. Dunn. 468 F2d 46S (4ih Cir. 
1972), is misplaced. Unlike these plaintiffs, the 
offending party in McDoufll failed to sign the 
answers, did not produce key documents, and 
did not correct the problems when they were 
rioted in prttrial motions lo compel discovery. 
The Court is not persuaded that the instant 
problems rise above ordinary discrepancies, if lo 
that level at all The plaintiffs' testimony did 
not differ radically from any responses given in 
their signed, dcuiled answers to inlerrogaiories. 
prwided some eight months before trial. The 
Court fails lo discern any serious prejudice to 
the defendanl. not to mention fraud upon the 
Court, in pUintiffi' conferring and cooperating 
with iheir counsel in providing the answen at 
issue, even if ibey are somewhat delayed in 
arriving in defendant's handL 

Nonelheleu, the Court considers the absence 
of translator's certificates to be important 
enough to warrant some penally in order to 
emphasixc the Court's view thai English lan- 
guage answers provided by parties not fluent in 
Engli&h shuukJ indicate clearly that ihcy are 
fully undcruuod and adopted by such persons as 
true and cwrect, even where the proponent of 
such questions [ails lo specifically inquire about 
English language comprehension. In the Court's 
view, the equitable solution lies in summarily 
denying plaintiffs' motion (or an award of 
11.500 in attorney's tees, made in conjunction 
with their own successful-motion lo compel dis- 
cwery granted on February 26, 1986, but, in all 
other respects, denying defendant's oral and 
writun motions for dismissal or judgment by 
default. Il is so ordered, and will only be 
impliedly reflected in ihc Judgment Order 
attached hereto. 

Thirdly, defendant filed a motion for sum- 
mary judgment on March 30. 1987, seeking 
summary dispoaitton of the claims of five of the 
•even remaining plaintiffs on the ground that 
they were, in four insunccs, Haitian naiumab 
anci, in the fifth case, Cuban, arKt in defendant's 
view, not "U^. workers" permanently residing 

' J«M Muwal CaaMcka, Oamtm Paul, Jai 
Fetii Ndm apai. Cckau Caiiwc Tmy * H«pbin. 
Drc* Htatc. Lavrancc WarthiaciM aad Roten 0. kiUMr. 

'' Plftutiifti' EAiiibiu S and fr 
siMl WitoM ShKklcun. mptcUvvly. 

Labor Law Kaporta 

* ladcwL Iww o( iki rtwt plwatiffs WIM uHiTwd M trial 
did w wHli Uw aid «l <)4ht( M EflgliiMUiiiaaOwit Of •• 

'Orfcndwi'i Hid-trwl Mmim UUbii I- 
HcMti. Caw»cha—i Cafaa, 'm puuenUr. 
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in this counuy ftbk to cUim the protections of 
the tututcs here at issue. PUiotiffs opposed the 
motion both on the fuu and the law. 

The Court need note only that the panic* 
supulatcd 10 ptaintifrs' description ms "rtiicrant 
agricultural workers within the meaning of 
AWPA" in the Pretrial Oder (docket entry 22. 
p 6, f 6A). and that dcfcndani utterly Caikd to 
raise this question until more than a year had 
elapsed fotlowini trial on the meriu, in order to 
deem the defense waived- GugMmo v Seotii A 
Sons. Inc.. 58 F R.D. 4U (WD. Pa 1973). 
Defendant's motion is accordingly denied. 

B 

I Ptmt-Trui Brieh ] 

Turning to the three pending questions 
impacting on what this Court will rely upon in 
deciding this matter on the merits, the Court 
initially will resolve plainiiffs' motion to strike 
portions of defendant's post-trial brief, based 
upon a trial ruling denying admissiblily of a 
profcrred eihibit. before resolving the two evi- 
dcnliary rulings held under advisement 

On March 19, 1966, the Court denied admis- 
sion of defendant's EjUtibit IS. a series of docu- 
ments produced by the Equal Employment 
Opportunity Commiuion in the couric of an 
informal mvcuigation of an allegation made by 
one of the seven remaining plaintiffs, Mr, 
Caugills, that he had been discriminated against 
on the basts of his nationality (U^ American) 
Because of the incomptetcncss of the investiga- 
tion and the lack of plainiiffs' input into it 
beyortd filing ihc initial charge, and other 
defects in process relative to the trial, the 
exhibit was excltided. 

Noncthelcas. defendant related the substance 
of the exhibit in its post-trial brief and attached 
twu key portions of the exhibit to that filing as 
Exhibits B and C. Plaintiffs moved to strike on 
the buu of the Court's prior ruling. Rather than 
concede an error, defendant defended iu urtor- 
thodox behavior in its response to the motion. 
Plaintiffs replied, suggesting sanctions were 
appropriaie. 

Thc Court h&s not been subjected to unruly 
behavior of this particular nature before, and. 
on finding itself satisTied that plaintiffs' motion 
is meritorious, is sorely tempted to impoae some 
penally However, the Court elects to exercise 
restraint on this occasion. Plainiifls' motion to 
strike is granted 

Defendant's proferred Exhibit 70; a tetter 
from Lawrence Worthington. Sute Monitor 
Advocate with the Maryland Department of 
Human Resources Employment Security 
Administration, to plaintiff Camacho. dated 
September 19. 19B3. was reserved, pending 
brieTing upon plaintiffs' hearsay objection to it 
at trial. 

Clearly, the document is based upon defen- 
dant's records and statements, in large part, and 
Mr. Worthington's generic observations i^ 
related Ticld work conditions on July 29. 1983. It 
IS a virtual twin of a letter of the same date 
from Mr. Worthington to former plaintiff 
Agramontc, never offered into evidence, which 
defendant attached to its post-trial brief ai 
Exhibit D In neither irmance did Mr Worth- 
ington conduct s hearing or otherwise delve par- 
ticularly deeply into the controversy 
surrxMindmg plaintiffs' terminations. Moreover. 
Mr. Worthington was called as a witneu and 
was subject to cross-examination and the scru- 
tiny of the Court, a far more reliable source of 
mformation than his preliminary all-but-ez 
pane evaluations of theic two plaintiffs' com- 
plaints. 

Finding the proffered document. DefenK 
Exhibit 70. to be untrustworthy in its conclu- 
sioru, the Court denies its admissibility and will 
not rely upon it in deciding the merits of this 
case. Defendant's poat-lnal brief Exhibit D is 
also ordered stricken, sut sponte. for the same 
reasons and for the additional reason that, due 
to the Court's dismissal of Mr. Agramonte's 
claim for want of prosecution almost three 
weeks before the defendant's post-trial brief was 
filed, the letter from Mr. Worthu^ion to Mr. 
Agramontc is of no relevance to this matter 
whatsoever-^ The objection to admiuibilily ia 
susuined. 

( Computerutd Accartib) 

Finally, plaintiffs objected at tnal to defen- . 
dant's offer into evidence of the compulenxed 
"employee master record" printouts of the 
eleven original plaintiffs, produced at various 
dates in 1964. as defendant's trial Exhibits 
26-36, inclusive. Plaintiffs contend that the 
computer records, maintained only by Terry 
Hcf^urn. then defendant's vice-president, 
reflect Mr. Hepburn's subjective reasons (or 
plaintiffs* lerminatioru. allegedly recorded c«n- 
temporaneousjy but potentially altered anytime 
prior to printout, and lack any substantiating 

' lawnMiaaly. Mwral BMUhs pnm tm UM tnaL d(ln»- 
4MH'I Mwm. ike WulMiciMi Cmimif Frwi Cr«wr> Aamn- 
MM* ("WCFCA") arpMd thai llw tntirt frt) Mrv« lytum 
•a* wwwMiiuiMul. partly Av ta * clam ti inadttpMU 
prama la ihc invvstifatMO of toNii)4ainu ind portly ifuc la 
•IhltnBy wAra iim JmHaMmakiiw by Ihc S4ai< Monilar 
Advacatc. Mr Warlhuwiaa. Srt Trvmnpi «( MafMraU 
SMklkM't r^Mi rf A««MI I. I«S. WCFU* < 

ttUOil N» IIAIL«S-9IO(DkW.)tDactai iMtj Hi. Tim 
CMC «u dnmuatd ~vHh prajudKa" aiawM im Mck* 
bcfara UM laaUM am «H ined, occpi tlwi ikc Jwil 
npRMty pwMilud WCTCA mmmtmn ta aaatii nm UH 
illHiiiMii of caBMilMiiaaMi inrir«iiw« wrraHwliiM Mr 
WanhMflak'i l«« kllcn awJ atkir Maiurt m athn M1MI» 

I Id (Dvtoi iMUy 27> 
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cvidetKe, such u field tuperviior noiea. cic. In 
suppori of iheir position, pUintiru poini to • 
telcxram tent by Mr. Hepburn to the U.S. 
Deparimcnt of Labor ("DOL"> only i few days 
following plaintiffs' distnisiab which is arguably 
at odds with the computer records. Plaintiffs 
cue several authorities in support of iheir pou- 
lion thai an adequate fouitdaiion for admiuion 
of the records is iacltins- The Court disagrees. 

Admissibiliiy is one question, credibility and 
weight to be accorded any particular document 
is another The Court will admit the compuier- 
iicd records and will accept them as accurate as 
of the days on which they were produced in hard 
copy. Judicial discretion will be exercised in 
determining how much weight to give the other- 
wise unsupported records, noting particularly 
that the defendant's sole computer terminal 
operator (a high ranking ofHcer in deler>dant's 
corporation, with a puiaiivc molivc for amend- 
ing the record) was also its corporate representa- 
tive at trial. The objection is therefore 
qualiHedly overruled. 

[ Termintticas ] 

Al issiK in this case is whether the seven 
remaining pUinliffs bad their employineni at 
Hepburn Orchards. Inc. in 196<3 tcrmiiuicd for 
just cause. 

The defendant is a family-owned biuincss 
which cultivates and harvests peaches and 
apples, predominantly in Western Maryland for 
the commercial fresh fruit market. Its produce 
is assured marketability when its fruits are 
picked just prior lo full ripeness, and are 
shipped to arrive with a minimum of bruising. 
The emphasis on cosmetics require* careful 
pruning for sun cipusurc, frequent sprayings for 
insect control, and gentle handling at harvest lo 
minimise bruising and subsequent marketplace 
rejection. The defendant employs approximately 
thirty people year-round, and suppUmentt them 
with several hundred migrant and seasonal 
workers during the peach and apple harvesting 
months, typically July through October. These 
supplemental employees, if hired early in the 
season, harvest both peaches and apples, and 
perform pruning and other orchard maintenance 
tasks as well. 

For most of the eleven years preceding trial of 
the truunl dispute, the defendant has applied 
to the tX)L and the US. Immi^ation and 
Naturalizaiion Service for permission to tempo- 
rarily employ foreign workers durirtg iu peak 
labor months. StKh use of foreign labor is per- 
mitted by 8 U.S.C. §nOl(a)(lS)<H)(ii)when 
a U.S. employer asserts and DOL certifies that 
qualified U.S. workers are unavailable to per- 
form the >obs for which lorttfn workers, known 
coltoquialiy as "H-2's," are sauiht. 

Labor Law Raporta 

The system involved in procuring H-Z** b 
complex. An employer Tiru applies for fof«icn 
workers by submitting a "criteria job order" to 
DOL. In defendant's case, each cnieru job 
order contairKd two documents: an Agricultural 
and Food Prxicessing Clearance Order ("clear- 
ance order") artd a Job Offer for Alien Employ- 
ment. Form MA-7-50B ('V-SOB") ClearaiKc 
orders arkd 7-5(^'i must contain identical terms 
and condittons of employment for a criteria job 
order to be approved. Upon approval, a clesr- 
ance order is circulated through those portions 
of the national jdi clearance system most likely 
lo produce qualified domestic applicants; in this 
case, the clearance orders were circulated in the 
Maryland region and akmg the East Coast. A 
clearance order is considered by the courts to be 
"essentially an offer for a contract of employ- 
mcnt," Western Cohrado Fruit Grvmrers Asa's. 
V. MtniiMll 473 FSupp. 693. 696 (OCohi. 
1979), which a quatiricd U.S. worker accepts by 
travelling to the worksite before the arrival of 
any H-2's or within the Hrsi fifty percent of 
Ihcir contract with an employer. 

In the event that an em(rfoycr'i labor needs 
are not being fdlcd by U.S. workers, DOL certi- 
fies the employer as eligible to employ H-Tt, 
and an appropriate foreign labor pool, geiwrally 
already on alert, is activated, resulting in the 
arrival in short order of a contingent of foreign 
workers. The H-2's and the U.S. workers must 
be treated equally both in the hiring process and 
on the job. 20 CF.R. $ 6S5.2Q2(a). 

In March. 1963. defendant submitted criteria 
job order No. 4072460 lo DOL, seeking 78 H-2 
workers from July 12 to November 4. 19B3. The 
criteria job order was approved ai>d the clear- 
ance order compoiMnt was circulated through 
the job clearance syslera. Each of the seven 
remaining plaintiffs responded lo the job offer in 
miU-lo late July. 1983, travelled to Western 
Maryland, was processed through the local 
employment service office, "went out lo the 
defendant's orchard in Hancock. Maryland, was 
subjected to and passed a ladder test (see 
Bcrncti V. Hepburn OrthMrds, Inc., Civil No. 
JH**-991 (D Md ». and was hired The parties 
have stipulated thai the plaintiffs arc "migrant 
agricultural workers" and that the defendant is 
an "agricultural employer" as those terms are 
defined in AWPA, and that AWPA conse- 
quently has applicability to this situation. Each 
plaintiff was terminated between two and sev- 
enteen days after hire for reasons the k^iimacy 
and legality of which are at issue in this case. 

Plaintiffs initially complained that they were 
fired lor failing lo meet defendant's productiv- 
ity rcquircmeni in peach harvesting, a standard 
of six units per hour expressly articulated in the 
clearance order which pdainliffs maintain was 
imposaibk lo achieve at that early point in the 
season, and which the evidence showed ma mi 
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being achieved by any other cmploycea al thai 
lime. Defendanl answered ihat plainitffi were 
not terminated for lack of productivity but for 
misconduct. Plaintiffs amended their complaint 
with leave of the Court to further plead that, if 
they were terminated for misconduct, their 
behavior did not amount to "serioua acts of 
misconduct" within the purview of that ground 
for dismissal as articuUced in the clearance 
order (Plaintiirs' Exhibit t, p. 3). Defendant 
disagrees. 

[ Mitamduct CImim \ 

The evidence ajiduced at thai satiaTies the 
Court that Mr. Hepburn, defendant's general 
manager as well as its then vice-president, was 
dissatisfied with the performance of most if not 
all of his employees in July, 1983. Acutely con- 
scious of the defendant's need to harvcu its fruit 
in a timely manner, he made frequent if not 
daily calls to the local employment service office 
in search of experienced or productive workers, 
complaining frequently that his contemporary 
employees were incfHcicnt and uomotivated 
with resultant low productivity. Mr. Hepburn 
testified thai he directly voiced his concerns to 
virtually anyone who would listen, with the 
exception of the employees themselves. 

On July 29. 19S3, at the peak of his frustra- 
tion, he toured the orchard with Messrs. Worth- 
ington (the suie monitor advocate), Bilner (a 
retired missionary pastor fluent in Haitian-Cre- 
ole and actively assisting Haitian migrant work- 
ers in Western Maryland) and Hesse (then 
employed with the local employment service 
office, fluent in Spanish, and in frequent contact 
with Mr. Hepburn during the period in ques- 
tion). The foursome testified that they obacrvcd 
various unidentified field workers harvesting 
peaches in a less than ideal fashion, plucking 
both ripe and unripe peaches as well as some 
leaves and twigs from trees, and standing 
around in the afternoon as though, to para- 
phrase Mr. Worthiogton's teatiraony, finished 
for the day. 

Mr. Hepburn complained about this behavior 
without identifying any particular transgrca- 
sors, and advised his three guesu that be 
intended to let some unnamed workers go that 
day. Mr. Worthington urged his host to give the 
workers another two weeks, and Mr. Hepburn 
apparently relented briefly; he did not termi- 
nate anyone that day, but did fire five of the 
seven plaintiffs on llic following day. July 30, 
1963. and a sixth one, Alberto Jean, two dayi 
later on August I, 1983. The seventh, Cereste 
Cajuste, had been terminated on July 28, 1963. 
for "fighting" (see Defendant's Exhibit 26). an 
incident that will be dtKUSsed at greater length, 
infn. None of Mr. Hepburn's three visitors on 
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July 29th communicated Mr. Hepburn's great 
distress or his proposed solution to any of the 
fieldworkerv 

All six of the plaintiffs fired after the visit to 
the orchards expressed dismay and anger at the 
decisions to terminate them. None admitted 
having received any complaints about the qual- 
ity or quantity of his harvest work from his field 
supervisors, not one of whom came forward at 
trial to testify in support of Mr. Hepburn's 
actions. Mr. Hepburn himself could only iden- 
tify minor transgressions on the part of certxin 
^ntiffs. Specincally, Mr. Hepburn testified 
that two plaintiffs. Messrs. Jean and Shackleton, 
had participated in a brief wildcat strike but 
had returned to work the following day after 
Mr. Hepburn promised full clemency for those 
who resumed duties- Mr. Hepburn will be held 
to his own words by this Court, and the incident 
will be given no consideration. Further, Mr. 
Hepburn recalled seeing plaintiff Camacho 
"ground-hogging" (picking only fruit reachable 
without resort to using a ladder) on one occa- 
sion, and observing plaintiff Capax "standing 
around" on another occasion, conduct which Mr. 
Hepburn admitted was relatively rampant that 
summer, yet which was not employed as the 
basis for dismissal of many other of plaintiffs' 
offending co-workers. 

Mr. Hepburn frequently com[^ained of plain- 
tiffs' and their co-worker'i low productivity, and 
his concern was reflected as such in fairly con- 
temporaneous notes taken by Messrs. Bitner and 
Hesse in their various dealings with him. Fur- 
ther. Mr. Hepburn telegraphed DOL in pursuit 
of his U-Z labor pool on August 5. 1963, noting 
thai he had felt compelled to recently terminate 
sii of these remaining plaintiffs (and three 
others) "due to lack of productivity." Plaintiffs' 
Exhibit 26. 

{ hiiamxluct v. Law Productivity] 

However, Mr. Hepburn also made com- 
plaints, often simultaneous with his lamenting 
of his fieldworkcrs' productivity, regarding 
widespread loafing in the fields, debris in the 
picking sacks, and ground-hogging of the fruit 
trees. While defendant lakes the position that 
these activities, not well lied to these six [^in- 
tiffs, constituted mixonduct wiihtn the mean- 
ing of the clearance order, the six plaintiffi 
insist that such conduct at most impacted on 
their productivity, and in any event does not 
constitute "serious acts of misconduct," the con- 
tractual ground for summary lerminaiton. 

Both parties rely on A.C Ketp v. D.C. 
Dvptrtmeni of Employment Services, 461 A.2D 
461. 463 (DC App 1983) and Md Code Anno. 
Art. 9SA { 6(b), for definitions of serious or gross 
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miiconduci in ihc workplace. The >Ute sutuie^ 
conitmes "gross misconduct" in the workplace 
u fotlowK ".. .(1) a deliberate and willful disre- 
Kard of standards of behavior, which his 
employer has a right to etpeci, showing a groas 
indifference to the employer's interests, or (2) a 
series of repeated violations of employment rules 
proving that the employee has regularly and 
wantonly disregarded his obligations." Simi- 
larly, the Keep court held that "implicit in this 
court's dcnnittoQ of 'misconduct*' is that the 
employee intentionally disregarded the 
employer's expectations for performance. Ordi- 
nary negligence in disregarding the employer's 
standards or rules will not sufftce(.]" A'eep, 
supra, at 463. 

Defendant argues that "when individuals an 
hired to pick peaches for the fresh fruit market 
and they do nothing more than pick green fruit, 
stand around and do nothing, pick urKkrsized 
fruit and generally do anything but pick 
peaches marketable on the fresh fruit market 
they are guilty [lie] o( [serious acts of miscon- 
duct]." Defendant's Post-Trial Brief, pp. 21-22. 
Were this hyperbole and accurate docriplion of 
the six plaintirfs' performances, the Court would 
readily concur. However, in the Court's view, 
the six plaintiffs have proven by a preponder- 
ance of the evidence that their conduct was far 
kas extreme and their lapses In peformance far 
more sporadic and even partially justified by 
the relative absence of harvestable fruit in late 
July, 1963. The Court finds, in sum. that the six 
plaintiffs fired after July 29, 1963. may have 
occasionally engaged in dilatory field behavior 
but, if at all, certainly not to an extent where it 
can be classified reasonably as "serious acts of 
misconduct." Rather, the Court finds that any 
loafing, etc., on the six plaintiffs* part only exac- 
erbated their low productivity, something which 
was already sub par due in considerable part lo 
an immature, irregular or poor crop of peaches 
at that time. As no other employee appears lo 
have been picking his quota, the six plaintiffs' 
dismissals for tow productivity contravened fair- 
ness and the law. 

D 

[Fighting] 

A seventh plainiin. Cereste Cajuste. ww fired 
on July A. 19B3, for "fighting." Defendant's 
Exhibit 2D;'I'he evidence adduced at trial shows 
that on Mr. Cajuste's second day at the orchard, 
a fellow worker took this plaintiffs ladder after 
the lunch break. Mr. Cajuste brought his co- 
worker's original ladder back to him in an effort 
lo retrieve  his own  and  some  words were 

exchanged. Plaintiffs field superviaor lotd Mr. 
Cajusu lo stop working, and he was later told he 
had been terminated. Mr. Hepburn testified 
that he had been told plaintiff had started a 
fight over the ladder. 

The obvious witness to the exchange, the field 
supervisor, was IHK present ai trial. The Court, 
faced with plaintiffs account on the one band, 
buttressed by testimony from another plaintiff. 
Oxonne Paul, and defendant's hearsay acrouot 
of an altercation initiated by Mr. Cajuste on the 
other, is forced to conclude that the field super- 
visor would not have testified favorably to the 
defendant. S/ow v. Compagnie Maritiae Beige 
(Uoyd Royml) S.A., 395 F2d 74. » (4th Or. 
1968). 

In coocluaion, Ihc Court funk Mr. Cajuttc to 
have proven by a preponderance of the evidence 
thai he was unjustly tenninatcd for a Know act 
of miscooducL 

[ Notice to EmploymeatServkK] 

A further provision of the ckarance order 
required defendant lo notify the tocal employ- 
ment service office prior to or when it was firing 
someone. Mr. Hepbum testified that be consid- 
ered the July 29lh meeting at the orchard to 
have effectively notified the service that plain- 
tiffs were going to be terminated. The «ci(hl of 
the evidence does not support his cootcntiao. No 
plaintiffs' names were given to the vtsitors, and 
no final decision regarding terminations was 
announced at that time. In sum, defendant vio- 
lated this lerm of the clearance order throuch 
noocompliance with IL 

[ Unequal Treatment ] 

Plaintiffs, in Count I of their amended cnm- 
plaint, charge defendant with unequal treat- 
ment of domestic and H-2 workers, and with 
failing to adhere lo the contractual cmditioos oC 
dismissal. The Court notes that there were no 
H-2 workers at Hepbum Orchards when these 
plaintiffs were present and so di^xnses with the 
allegation of unequal irealro«ii. However, the 
Court finds defendant to have vtolaled the 
terms of the clearance order relating lo lemina- 
tions without justification. 

Because AWPA provides pUintifTs more com- 
prehensive protections than the Wagner-Peyser 
Act, or the common law of contracts, the Court 
will award damages pursuant only lo 29 U.S.C 
|18S4(c). 

*• ErrwwoMly cited by dcfn^NH ia lu p«i-trt»l brid at 
p. Z2 M • quoutMm Iran ikc JifacpdKMMO. 

Labor Law Rcpons 

bad Sutau ja Hkttmbmtmm r. aC Qiiinlijwuf Cam- 
pmrntimBmtd. ViK2i*7i,477-47«(XI.C Afp. IVtX 

135,042 



357 

45,534 WagvHour CiMS 
CmpOi V. Hepburn OnJtMrdL Inc. 

Specific intenl to violate AWPA is not 
required for the Court to nnd Uul there hu 
been an inicntiotul violation of the lututory 
scheme. SalMtsr-CMlderon v. Presidio Valley 
FMrmen Ass'a, [1Q3 LC T 34713] 765 F2d 
1334 (5th Or. 19BS). Rather, the common civil 
standard which holds one liable for the natural 
and foreseeable consequences of one's acts is 
employed. DeLeoa v. RMmirex, [86 LC f 33,788] 
465 F.Supp. 698. 70S (S.D.N.Y. 1979). The 
Court finds the defendant's violations of AWPA 
to have been intentional within the contest of 29 
VS.C i 1854(c). 

H 

[DuBMfe*] 

Evidence at trial demonstrated that the 
period covered by the job order involved here 
ran from July 12. 1983 to November 4, 1963. 
The clearance order called for six-day work- 
weeks with eifht-hour workdays. Further, the 
clearance order eipresscd an employer's guaran- 
tee of three-quarters employment. Plaintiffs* 
Exhibit 1. clearance order Item 9(d). 

Plaintiffs ur(e the Court to award them 
actual damages rather than statutory damages, 
calculated by assuming all Kven plaintiffs 
would have worked to the conclusion of the job 
order period if allowed. The Court declines to do 
so, nothing that if all tcven had done so, the 
work period would probably have ended sooner. 
The (iourt ii saiisHcd that applying a three- 
quarter contractual wage guarantee lo these 
seven plaintiffs is far more cquiublc. 

Further, the Court will aaHine that no 
employee would have worked on the firU Moo- 
day in September. Labor Day. 

Plaintiffs further request that lost wages be 
determined by the 1983 Adverse Effect Wage 
Rate ("AEWR") for the peach harvest days, 
and by the estimated hourly rate equivalent for 
an estimated average 13-bushel workhour for 
the apple harvest days. Translated into dollars, 
plainiiffs seek the 1983 AEWR of ^J8/bour 
for peaches and an estimated |5.35/hour for 
applet. Defendant objects, noting that the same 
source from which f^inliffs derived the esti- 
mated apple picking wage ol f5.3S/hour, the 
clearance order (p. I, {9), also clearly indicates 
that the wage is estimated ("eat."). The Court 
agrees that the only guaranteed wage was 
AEWR. it being higher than the federal 
minimun wage, and will apply the appropriate 
AEWR for threc^uartcrs of each of the seven 
plaintiffs' potential contract periods in calculat- 
ing their gross lost wage*. 

The law is clear that these pUinliffs arc also 
entitled to be rcimbuned for any oUicr mii-ot- 
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pocket ezpciues for which H-2's would have 
been reimbursed. However, income eam«l from 
other souces during this period must be applied 
in mitigation. Dialist Ca v. PuUord, 42 Md. 
App. 173.399AJd 1374(1979). 

[ Ca/cu/iCions ] 
Accordingly,  thcr Court's calculations of 

actual damage awards are set out below as to 
each of the seven plaintiffs who testified or were 
dcpoMd. in alphabetical order. 

1. Cereste O/uste 

Arrived by bus from Florida, hired July 26^ 
1983, worked two days; paid (89.00 for bus to 
Hepburn Orchards, fired for "fighting" over a 
ladder. 

At trial, Mr. Cajusle testified that he 
remained in defendant's laborers' camp for 13 
days, sure that he would be recalled. When he 
was not, he went and obuined employment at 
another orchard. A review of this plainiiffs 
deposition, identified but not offered into evi. 
dence as plaintiffs' Exhibit 3, is more specific 
on the question of subsequent employment. 
As this greater detail was not brought out in 
trial by either side, aitd in recognition of the 
high risk this places on the Court of unjustly 
enriching the plaintiff, the C^rt will award 
him suiulory damages of |450.X in lieu of 
actual damages. 

2. /ose iEfanua/ CsmacAo 

Hired July 26. 1983; worked four days; 
fired for low productivity; unemployed until 
January 9,1984. 

lilJ7 26.N<iv.4. 1983 87  nrkd 
Vtcoilna, thru 10/10/81 es 
In ifayial Hepburn .4 

Toulloudiyi sr 
X 8  hoiin 

ToUlkMboun m 
X AEWR 4.38 
Grautott wuft VMTJa 

No diKcmible tdjustmcnt; grou \on wafet 
equal actual damases. 

i. Felix Ctpu 

Took bus from Florida (^5.00); birtd July 
26, 1983; worked (our day<; fiml for 1a« pro. 
duclivity; unemployed Ihroufh rcat o( Kason. 

July 26.NOV.4.1983 87  oorkdayi 
(MC above cakuUtMM) 

CnM kM »a|Ci 12.137.44 
Adiuunenu: add «7S 73.00 

but (ait 
Actual damafts (2.212.44 

4, jMwet CmugilU 

eiMI. CamnHcn Oaarinf Hoaoi, Inc. 
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Touk bus from West Virginia (|I7.W). 
hired July 26. 1963; worked Tuur iUyt; Tired 
lor tow productivity. 

At tri«l, plainiifr made no testimonial ref- 
erence to other employment during the rest of 
the season. However, plainiifrs answers to 
inierrogaLories, admitted and reviewed by the 
Court in connection with dcferHlant's mid* 
trial motion to dismiss or for mistrial, indi- 
cates that plaintiff was self-employed as a 
television repairman during the remainder of 
the season. Again, the Court reviewed pLain- 
liffs deposition, identified but not offered 
into evidence as plaintiffs Exhibit 2, artd 
found it more specific on this point. Urubk to 
nuke greater use of the inconclusive informa- 
tion therein, artd in order to avoid an obvious 
problem in unjustly enriching plaintiff, the 
Court will award plaintiff $450 in tututory 
damages in lieu of actual damages. 

5. Aibertojeaa 

Testified solely by depoaition. plaintiffs* 
Exhibit 5. 

Hired July IS. 19B3: fired Aug. 1. 19S3 for 
low productivity: incurred rental expenses 
upon his return to Florida, but earned enough 
to cover them, and to buy cigarettes. The 
Court will assume plaintiff Jean earned an 
extra dollar per day during the three months 
which elapsed before he found regular gainful 
employment: plaintiffs rental experuct hav> 
ing been offset by occasional earnings, neither 
factor will be used to adjust damage*, 

6. Oxoaae Puui 

award him |450 in suiiHoiy damages in Ucu 
of actual cf 

lulylM<(ov4.1983 
V4 contract, thru 10/12/83 
kia <byB at Hepburn 

Toul lust days 

Total lost hours 
XAEWR 
Toul lost wages 

SW7 
dgaittta 

Actual (f 

95  workdays 
71 

-14 
•57 

X 8 
15B 
4J8 

11.9973 

11: 

Drove to jotaiu for $70; hired July 14. 
1963; fired (or low productivity after working 
14 day*. 

At trial, Mr. Paul tesUfied that be procured 
another job within a few weeks, harvesting 
fruit at other orchards in the area. Again, 
plaintiffs' unadmitted depoaition, identified 
as plaintiffs' Exhibit 4, provides more deuil 
upon which the Court cannot place iu reli- 
ance. Again, to avoid the likelihood of 
unjustly enriching the plainiilf. the Court will 

Labor Law Roportt 

7. WibmShMckhton 

Testified solely by depouiioii, admitted as 
plaintiffs* Exhibit 6. 

Hired July 15. 19B3, worked 13 dayi. firvd 
July 30, 1963, returned to unemployment in 
Fkvida until November, rental shelter for 
|2S/week. 

lulrlS-N>«4,19U 
Vi contnct. thro 10/I2/S> 

9S  woM 
71 

Lai U dajt ,1 Hifibuni -ii 
ToulloMxirkiteri T» 

X   8 ksn 
ToullwnrUnun TW 
xAEWR 4JS 

1,2.0032 
UiMimmtntMlOwki. 2J.00 

RM X KS/wk. 
ActuilduDMa 

Title 29 U^C. f 1654 permiu the Court to 
award either actual damages if proven or ilatii- 
tory damages up to $SO0 per vioUUon o( 
AWPA. In this case, although the pUintifCs 
have sued under two substantive lectMU of 
AWPA. the Court is awarding sututory dam- 
ages only on the claim which was proven to the 
Court's satisfaction. (1822(c). vioUtioa of 
terms of working agreement. Moreover, Ibe 
Court is not awarding the maximum amount in 
order that the maximum available penalty be 
preserved for use in tboae cases where overt 
maliciousness is salisficatorily proven. That is 
not quite the case here, but the Court b satisfled 
that defendant's conduct merits a relatively 
stiff penalty. Plaintiffs had already overcome 
one of defendant's hurdles, its ladder test <aer 
Bemeti v. Hepburn OrchMnh, Inc., tupnX Hav- 
ing been hired, they wcrt then deprived of the 
opportunity of a full seasons' employment 
without JUU CUB. 

{Pr^fudgmeai Zoxcreat] 

Lastly, plaintiffs moved on May 11. I9B7. for 
an award of prejudgmeol interol en the actual 
damage awards running from the dales upon 
which the seven plaintiffs were wronffully fired. 
Defendant is quiu likely going to oppooc the 
motion on the aamc or siraUar grounds to thoae 
articulated in Bernett v. Hepburn (kdmnk, 
Joe., Mupn. 

For the same reasons explicated by the Court 
in the Bemttt opinion issued on April 14,19B7, 
the Court grants plaintiffs' notion and awards 
prejudgmcot inurcsi to plainiiffa receiving 
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compUini along vilh copiet of consent fonns 
signed  by  each   new  plaintiff,  the  second 

amended compUinl is hereby deemed to have 
been Hied and served by mail as of this date. 

(135.0701 Dean CUrka at al.. Plaintina v. Gardenhour Orcharda. Inc. DcfatMlant. 
United States District Court, District of Maryland. No JH-8M4I9. July 23.1987. 

Migrant and Seaaonal Afrkiiltural Worktr Protection Act 

Farm Labor Contractor!—Private Suits—Failure lo Appear.—The claims til four miip-ant 
workers were not dismissed, even Lhuufth the workers did not ap|«ar and testify. Mncc ihcy were 
amonn thirteen pbintiffs who had applied as a gruup for work, and three of the plaintiffs did testify 
at trial. The entire itroup had applied for the ume work and were lold that housing was not 
available for them. They were subjected lo a uniform condition, and the individual claims were not 
unique so as to require individual testimony. Additional du(>licativt testimony frrxn the remaining 
plaintiffs would have been of nominal value, and its absence was not prejudicial to the employer. 
Further, the additional plaintiffs would have been exposed to ugniHcant practical hardship if their 
presence at trial were required. AWPA. Section 504(c). 

Back reference; 1 22.343. 

Farm Labor Contractora—Housing—Lacit of Control.—A farm labor contractor, who had 
offered "no cost housing" as part of its workmg arrangement lo potential alien workers, was 
obligated to provide similar housing to U.S. migrant workers despite the fact that the existing 
housing was temporarily unavailable through no fault of the employer. The employer's housing was 
rented from a neighboring employer and had been damaged by vartdals, requiring extensive repairs 
that would not be completed until after the cmplo>'ees were to begin work. There was no offer of 
alternative housing which would have been made had the employees been alien workers. It was no 
excuse that the condition of the existing housing WSA out of the employer's control. AWPA, Section 
2QZ. 

Back reference: 122 J32. 
Farm Labor Contractora—Damagaa Intent.—An employer's reficated refusal to provide 

housing to U.S. workers, as required by an existing working arrangement applicable to both U-S. and 
alien migrant workers, was sufficient to show that the vioLiiions were intentional for the purpose of 
damages. The employer provided free housing to alien «'orkcrs upon Ihcir arrival but continued to 
deny the U.S. workers the same benePit on three different occasions. AWPA, Section 504(c). 

Back reference; 22,343. 

Keith G. Talbot, Gregory S. Sdielt and Susan Compemolle, Legal Aid Bureau, Salisbury, 
Maryland, for Plaintiffs, Thomas E. Wilson (Seyfarth, Shaw. Fairwcather & Geraldson), S. Steven 
Karalekas (Karalekas & McCahill), Washington. DC. for Defendant. 

IStMiemeoi of Caae/ 

HOWARD, D.J.;This complaint, filed by thir- 
teen migrant agricultural workers, alleges viola- 
tions of their right to labor camp housing at 
defendant employer's orchard ax sccrueil by the 
Migrant and Seasonal Agricultural Worker Pro- 
tection Act ("AWAP"). 29 US.C. {( 1801. el 
se<7. the Wagncr-Pcyscr Act, 29 USC. H 49 ct 
seq., and the common bw of cuniracls. Trial on 
the merits was held without a jury nn July 18. 
1985. and the parties subsequently filed |Kist- 
trial briefs and respcmscs thereto at the request 
of the Court. 

The parties also Hied a number of mid>trial 
and poai-trial motions which have been held sub 
curia. Specifically, defendant moved at trial lo 
dismiss the claims of four plaintiffs for failure to 
prosecute, and to dismiss allcgalioru made on 

behalf of a flfth plaintiff for failure lo state a 
claim. Both motions were made orally and in 
writing, and the motion lo dismiss Ihe claims of 
four plaintiffs for want of prosccuiion was 
renewed in writing eleven ipoihs later. Defen- 
dant also Tiled a motion lo strike plaintiffs' 
proposed findings of fact and conclusions of law, 
a paper which plaintiffs volunteered as an aid to 
the Court. Finally, on March 31. I9S7, delen- 
dnnt miivcd for summary judgment as to all 
rlaim^ filed by |i1ainliffs who iwcre Haitian riti- 
wns. The plaintiffs have opposed every aspect 
uf all of thcK motions, and the parties have filed 
replies and supplemental briefs in many 
instances. 

Having carefully listcneil to the evidence 
presented by the nine tcslificanis at trial,'aiKl 
having studied the various depositiotu and other 
documents received into evidence on July 18. 

* Oca* Rcy Chrkc. Mary Ellen Beaver. Canl JarkJM 
Mureau. Archti^e Philiiun. Yolamta Milui. i<Kpli Dcant. 

Labor Law Reports 

Gmae W. Caiihihim. Jr.. Johi RuKtan snd Merita Wit- 
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\96S, and ihe arRumcnis of ihc parties in iheir 
pu»i-irtal briers, ihe court hereby issues its Tind- 
inip n( farl ami conclustims of law. mH always 
i^lKcifirally iJcmiminalctI a» such, tnjr<tuanl In 
Fcil R. Civ. r .S2(a) Atldiiionally. having 
rcvicwcil ihc various mcmuramla and their 
altachmcni-t in supiwrl of and in opposition to 
the (lendinft motions, the Court will issue itn 
rulinft^ on tht-m, »-ithoui resort lo a hcarinR. 
Local Rule 0(G). at the outset of this opinion. 

[ Failure to Appear ] 

Initially, ihc Court notes that plaintiffs' pro- 
poMd fimlinits of fact and conclusions of bw 
miitht unfairly )trcjudicc the defendant were the 
Court to take them into consideration in the 
ahwncc of a counlcrprofKnal. While such pa|irrs 
are fretiucntly of great assistance lo the dcci- 
stun-making process, the hour is much too late to 
MTck a counterproposal from the defendant, 
indeed, the Courl never intended its final deci- 
sion to havT been this long in the offing, and sees 
no cause for further delay. Accordingly, with 
undiminishcd rc9]KCl for plaintiffs' enthusiasm 
for filing papers, and wiih eifual regard for 
defendant's commensurate propensity, ihe 
motion lo strike plaintiffs' proposed findings 
ami conclusions is granted. The paper will not 
be given any weight in resolving this dispute. 

Secondly, defendant raised a defense for the 
first lime in its motion for summary judgment, 
filed over twenty months after the conclusion of 
the trial. Specifically, defendant asks ihc Court 
lo bar claims by nine of the thirteen plaintiffs 
nn the ground that each of them is a Haitian 
national ami not a "U.S. worker" as that term is 
definetl in AWPA. Plaintiffs oppose the motion, 
asserting Ihe defense has been waived by the 
bpsc of time, by defendant's stipulation lo 
plaintiffs' status as "migrant agriciural workers 
within the meaning of the AWPA" in the Pre- 
trial Order jointly submitted and approved by 
Ihc Cuurt on July 17, I98S (Paper Nu. 10. $6.A, 
p.5>, and by its constant rcfererKe to pbiniiffs 
as "migrant workers" or U.S. workers from the 
inception of this matter until the filing of the 
motion for summary judgment. See, e.g.. defen- 
dant's posi-trail brief. 

On Ihe strength of Ihe rcrord, and relying on 
Gugiiclmo V. Snuti A Son. Inc.. S8 F.R.D. 41J 
(W.D. Pa. 1973). the Court deems the dcfenae 
waived. It fnllows that dcfeniUnt's motion for 
summary judgment is denied. 

Defendant moved for dismissal of the claims 
of four plaintiffs (Adrien Drino by Delia Pierre. 
personal rcprcMrniativc of his csiaic. Thomas 
Jackson. Scgucrrc Placide and Curii« ThornliMi) 
for ihcir failure lo present ihcmKlvcs cither for 
depuailion or at irial; in sum. for want of pmw- 
culiun. Plaintiffs oppose the motion on the the- 
ory that each pUintifPs case was prtivcn at trait 
by the testimony of co-platnit(fs and the physi- 
cal evidence received. Accordingly, further testi- 
mony by these plaintiffs, it b suggesicti, would 
only have been repetitive, cumulative and 
unnecessary. 

The evidence adduced at trial satisfies the 
Courl ihai on September 15. 1963, a group of 
agricultural workers, including eleven of the 
plaintiffs, applictl en masse for work at defen- 
dant's Western Maryland orchard and were 
advised that housing could not be provided for 
them. Of that group of eleven plainiifs, three 
(Dean Clarke, Carel Moreau and Archange 
Philistin) testified at trial. Three olhen (Messrs. 
Drino. Placide and Thfimton) did not, nor were 
they deposed; they arc three of the four subjects 
of ihis motion. 

Defendant renewed its mot'an in June of 1986 
on the further basis that this Court had dis- 
missed claims of certain plaintiffs in another 
migrant worker lawsuit (CaugHh, et MI. V 
Hephum Orchards, /ncflOB LC1 3S.(H21 Civil 
No. JH-S4-991) for failure to prosecute, setting a 
precedent which should be followed and applied 
in this case. The defendant fails to appreciate, 
however, that the CaugiUs claims involved indi- 
viftual situations pertaining to dismissals rather 
than a mass application and subjection to a 
uniform condition, as is alleged here. The Court 
views the need for testimony from Messrs. 
Drino. Placide and Thormton to have been nom- 
inal at best, and the absence of it nonprejudicial 
lo the defcndani. The Court declines to draw an 
adverse inference from their silence in view of 
the practical hardships which requiring iheir 
presence at trial could hi\x wrought, given the 
nature of their occupations. See Beiiz v. W.H. 
McLeod A Sons Packing Co-, (103 LC 1 34,726) 
765 F.2d 1317. 1331 (.Sih Cir. 1985) (AWPA 
case): Donm-an v. New Fhridian Hotel, Inc.. 
[94 LC 134,194] 676 F 2d 468. 471-472 (11th 
Cir. 1982) (FLSA case); Alxali/e v. Ocanas, 580 
F5upp. 1394, 1396 (D. Colo. 1984) (FLCRA 
case). The motions to dismiss the claims of 
Messrs Drino. Placide and Thornton for these 
reasons are denied.' 

-On Jiihr I. l^KS, ilw Court pprmiiicri Delia Pi«t« ta 
pnavruie ihc rhiiM of Ailncn DriiM u IIM pmonal reprc- 
lOHMn-eaClMeMaic. m ilHnijraftnMKlilian ikal ihc lilr 
"•n sffiflavil . rtmnnninit tlui hct tHotnml, Adrim 
Drina, b dKn«ed and (lui llirrr m n* tiker kanl pmonat 
ftiNWniaiivt !• idcsil (hu) imcrrMt. w MMR M prKlicat." 
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On the Other hand, the evidence rcKirdinc 
[Haintiff Jnck-Min showed ihai he ap|ilied fnr 
work. (>resum.ihly alone, nn Sciriemhcr 29. 19BJ. 
M iwn wcck^ after (be larffr Kmup ih«cuMcil 
Miifra. Mr. jackvm tlul nnt a|>jicar at trial, 
either live or hv ilctnwitidn However, [tlaintirf^' 
tnlrnrluriion of on adminii^trative romplaint 
filerl by Mr JackMwi several weeks later, and ihc 
testimony uf the «raman who procesaed the com- 
plaint, satisfy Ihe Court that the quality of the 
proof is comiuithle with the burden of carrying 
it within (he roniexi of Ihe circurasuncc^ here 
at play. The motions to dismiu hix claims for 
failure to prosecute will also be denied. 

Finally, defemlanl moved fur dismisul of the 
claims of plaintiff Austin Halmey for failure to 
slate a claim in the complaini. The Court is not 
persuaded thai the Kcneral allegations in the 
complaint arc ctclusive of this plaintiff any 
more than they arc inapiilirahle to any other 
unidentified plaintiff. Sufficient allegaLions 
have been made, and adequate proof offered by 
the testimony nf eo-;Maintiff Clarke, to overcome 
ihia  technical   and  otherwise   insubstantial 

B 

( Ftte Housing | 

The parties have stipulated and the Court 
finds the thirteen plaintiffs to be minrant agri- 
cultural workers and the defendant to be an 
aftricullural uruwcr within the purview of the 
context of AWPA. The plaintiffs travelled from 
Chambcrshurit. Pennsylvania in pursuit of work 
in Ihc defendant's apple orchani in the laic 
summer ami fall of t1JIV3. Defendant had fikd a 
"criteria )nh onler." No. 4072475, pursuant to 8 
U.S.C. 9!IOI(aX15XHK>i) in an effort to pro- 
cure pcrmi!uion from (he U.S. Department of 
Labor and the Immiitration and Naturaticalion 
Service to import amt hire twelve temporary 
fnretftn workcnt. scxalkd "M-2's to do orchani 
hAr\'est work from September 6 to November 4. 
1W.V 

The li-2 procurement system is cumplicated. 
If an application is initially approved, octc of its 
two componenu. an Auricultural and Food 
PnreMinjt Clearance Order ("clcaranic order") 
is first circulated in the domestic labor market; 
in this rase, in the mtd-Atla'tic area (including 
Pennsylvania) ami alunjt the East Coast, in an 
effort to find VS. %rorkcr* to meet the urower's 
ncctb. Only if an employer subsequently certi- 
fies that its lahnr nee<U are Kwnn unfilled will 
the second comportcnt, a Job Offer for Alien 
Em|iloymcnt. he iasued aulhoriziriK the entry 
and temporary em|>l<iyment of the requested 
H-2*s. However, prior to the H-2*s arrival, and 
within Ihe first fifty percent of their contract, a 
Kroivrr is obliKcd to hire any qualified U.S. 
worker who responds to Ihc clearance onkr. 

Labor X.aw Shorts 

The Roal behind Ihc rule is clear—lo provide 
work lor qualified domestic laborers The terms 
and rtiTHlittnnv nf emplnymcnl of domestic work- 
ers must he identical to (hiiM- offered and pro- 
viiletl to H-2'y The material terms arc ^[wllc<l 
iNit in the cicaranrc order, and thai cicaranre 
onkr. as cirrulatcil. is deemed hy the ciKiris in 
be "ewentially an offer for a contract of cmpfm-- 
ment." Westrm Colorado Fruit Cnmvr^ Av'n v 
MarsAjH. 473 FSupp 693. 09fi (DColo I979>. 
which a qualiftctt US worker accepts by tra\T)- 
Itng to the iilentified worksite within the time 
frame mentiioned in the preceding paragra|>h. 

In this case, the defendant expressly offered 
"no cost housing" to his foregin labor force. 
DeferuJant did not own its own housig hut leased 
It from neighboring Rinehart Orchards. On 
August 30. 19B3. RitKhart's camp housing was 
severely damaged by vandals, requiring exten- 
sive repairs. The evidence adducerl at trial 
tended to show that the defendant did not 
become aware of the problem with its rented 
housing until the lessor contacted Mr. 
Cardenhour. Jr.. (he defciKlant's prcsidcnl, on 
September 14 or IS. 19B3. (o lei him know that 
the housing was damaged and would rtoi be 
repaired and ready to occupy until the foflowing 
week. 

On September IS, I9B3. the a foremen itoDcd 
group of applicants, including eleven ot the 
pbintifft, arrived at defendant's worksite. Mr. 
Cardenhour testified that they were escorted by 
a farmworker service person from Chambers- 
burg. Penn.sylvanta. ami that he could lelt they 
were foreign nationals because he cnuld not com- 
municate with them The group had not been 
prufierly screened and procevsed by (he lor^l jnb 
service office, so Mr. Cardenhour called for the 
assislarKC of Merlin Williams, a local job service 
office employee. The group was tirurcsscd at 
Hagcrstown and returned to defendant's 
orchard. The eleven platntiffs were interviewed, 
tested and offered work. 

The cuntntvcrsy crystalizcd when (leferxJan( 
then a<lvised plaintiffs that it had no housing fur 
them at that time but that it would he available 
a week later. The Court is satisfied that no offer 
of alternative housing arrangements or 
reimbursmcnl of rental housing and commuter 
expenses was communicated to these plaintiffs, 
notwithstanding Mr Gardcnhour's testimony to 
the contrary. The prepofHlcrance of ihc eviilence 
indicates that Mr. Cardenhour was antict|taiing 
the arrival of his requested H-2's. but the Court 
is satisfied that (he proffered hoasini was KH 
ready for occupancy by anyone. U-S. worker or 
H-2. on September 15. I9B3. While some plain- 
(iffs testified that Mr Cardenhour had (old 
them (hat the housing was being reserved fur 
the H-2's. it would not havr been ready had they 
arrived that day. Howc\Tr. the Court ts cun> 
vinccd thai the defendant would havT made 
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allernatt\T arranitcincnti for hfNisinjt the H-Z'% 
had il hern thry who arrivtd on September 15. 
1983, rather than ihc pUtntiffs. 

In any cxxni. after tlcfendanl offcrcil work lo 
ih<«e clc\Tn plaintiffs, without housing until the 
rolltminit week antl without any surruKaic hous- 
inc ajtrecmcni. plaintiffs accepted Ihc work ami 
Mr Garitcnhour telephunirally cancelletl his 
rrt^ucsi fiir H-2 wurkers. Mr. Carilcnhuur arRucd 
at trinl anil |iust-inal ihnt a state ct>mmuier 
thstanrc (Kiliry rclie\'ctl him from any uhlixatiun 
(o pro\'iiie plaintiffs with housing as they had 
come from Chambcr«burg. Pennsylvania, leu 
ihan twcniy-five miles away from defendant's 
Western Maryland orchard However. Mr. 
Canlcnhour lestiricfl at trial that on Septcmhcr 
15. I96J, he was unaware of the distance 
heiwcen his orchard and Chamhcrshurfi, una> 
ware of the commuter distance policy, ami quite 
aware thai the clc%-cn plaintiffs were foreign 
nationals 

If he had any doutMs. the background infor- 
mation obtaincil from each plaintiff during thai 
ilay's procc:«sing in Hagerstown and provided lo 
Mr. Gartlcnhour shouki have taiiftfied him that 
the plaintiffs were indeed migrant larmworkcrs. 
most if not all of them based in F)ori<ta. Accord- 
ingly, the commuter distance policy would have 
no relevance as it applied only to area rcMdcnts, 
and his obligation to furnish no-coat housing 
ahould havx been clear 

Defendant seeks to be excuMd from his obli- 
gation to house the plaintiffs because the state 
of the Rinehart camp was out of his control. 
However, in the Court's view, dcfeodant, having 
offered housing to H-2's as of September 6. 1983. 
the starting dale in the criteria job order, should 
have ascertained via conuct with Rinehart 
Orchards that the houAing would actiMtly be 
ready by September 6. While defendant did not 
bother to do so, it was still made aware of Ihc 
problem with the camp prior to the plaintiffs' 
arrival and should have realized that alierna- 
ti\-e arrangements wiiuld have to be made. None 
were. This dereliction of duty rendered the 
terms of the clearance order inaccurate or mis- 
leading in viulation of 29 US.C. {) 182UaM5> 
and tf). ami consequently violated the terms of 
the parlies' working arrangement in vioUtion of 
29U.S.C. f lS22(c). 

Virtually the same circumstances occurred 
when plaintiff Austin Halmey applied for work 
at the defendant's orchard after being processed 
in Hagerstown on the morning of September 19. 
1963. If anything, defendant's failure lo make 
an offer of camp housing or an acceptable tem- 
porary substitute to plaintiff Halmey it more 
egregious in that several days had elapsed 
within which the error should have been realised 
and corrected. The labor ramp-housing was nol 
ready for occupancy until September 20, 1983. 
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by which lime virutually all of the ekvcn plain- 
tiffs who were hired on Septcmhcr 15ih. arHl Mr. 
Halmey, had realized that they W\NJ1II he hard 
preiscil to pay unrcimburw<I rent in Chamber>- 
burg ami an unreimhursed daily commuting fee 
to a driver in their contemporary financial cir- 
cumstances, particularly as the defendant's crop 
did nut appear to be overly bounteous at that 
time Unfortunately for all invi>lved, |tlntniiffs 
felt compelled tii wck work elsewhere before 
defcmlant cuulil advise them that the camp was 
ready for their occupancy. 

Faced wiih high employee attrition on or 
about September 21st. dcfcmlani requested 
reactivation of its re(|ucst for H-2*s. The request 
was authorixed ami sex-en H-2 workers arrived 
from Jamaica on September 27. 1963. That 
same day, (ilaintiff Jackson applied fur work 
with the defendant, prior to the actual arrival of 
the Jamaicans, but was not offered employment, 
let alone housing. Mr Jackson went off to find 
work elsewhere and coukj not he located when 
defendant, in a change of mind a few hours 
later, sought to offer him a job. Regrettably, by 
then, the error ha4l been committed and the 
damage done 

Each plaintiff seeks statutory damages of 
)S00 for each of the two violations of AWPA. 
pursuant to 29 U.S.C. | l8M(c) Additionally, 
plaintiffs seek actual damages either as an alter- 
native to statutory damages under AWPA or 
pursuant to the Wagner-Peyser Act and con- 
tract claims. 

In order to be awarded damages under 
AWPA. plaintiffs must show that the viola- 
lionfs) of the statutory scheme were intentional. 
Specific intent to violate is not required. 
SafsiMr-Cskieroa v Presidio VMIICV Farmers 
Aun.. |I03 LC 1 34713) 765 F.2d' 1334 (Sth 
Cir. 1965). Rather, the common civil standard 
of holding one liable for the natural and foresee- 
able conscqiiences of one's acts is employed 
DcUon V Rmminx. (86 LC f 33.7B8| 465 
FSupp 696, 705 (SONY 1979) The Court 
finds this sundard to have been met in this 
cue. 

D 
I Intent \ 

The recurrence of the same violation on Sep- 
tember 15. 19, and 27. 1983. satisfies the Court 
that the defendant did not intend to provide 
housing to US. workers with a willingness equal 
to its inclination to shelter H-2 workers when 
they arrived. The evidence was clear that the 
H-2 workers were housed upon their arrival and 
otherwise received Lreatmenl in accord with the 
terms of ibc criteria )ob order. Accordingly, the 

•ItM. Commorc* Clooriag Hovaa. Inc. 
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Couri finds Ihal pUiniirrs hive clearly estab- 
lished both a violation of { 1821(r) and a viola- 
tion of $ 1822(c) and finds no rrason to mer|te 
the two viutaiiuns for purposes of penalty assess- 
ment. 

Mowcvcr, the Court docs iiot consider the 
defendant's actions to have hccn overtly mali- 
cious. In order that an imposition of the maii- 
mum iKiialty miirht carry aildcti im[Mct. the 
Court will award siaiulory damaitcs to each 
plainiifr in the amounts of $25000 for the 
( 182l<r> viobtion, (icrtaininK lu the effertivcly 
mislcadinn clearance order, and |400.00 lur the 
S 1822(c) violation, the suhslantivc breach of 

the offered terms of employment, for a total 
award of $65000 per plaintiff 

Finally, rcgardinit plainiiffs request for aikli- 
tional awards of actual damages, the Court finds 
the record created at trial to be insufficient in 
detail to permit a fair and proper c\-aluation of 
actual losses suffered by each plaintiff. Accvd- 
tnRly. no further actual damaces will he 
awartkd for the Waitncr-Pc;-scr act ami com- 
mon-law claims 

The attention of the parties is reiiirccicd to 
footnote 2. supra 

(1U,07l) Michael Pacchiano. Jr. ct aU Plaintiffs v. The United Sutes Department oi 
Labor et al.. Defendants. 

United Stales Distrkl Court, Western District o( Pennsylvania. No. 86^711. December 16. 
19B7. 

Davis-Bacon Act 

Inelifftble Liittnf*—W«fe and RccordkecpinK Violations—Collateral Estoppel  —The 
Department of Labor was not hound by the Department of Houvnic ami Urhan Development's prior 
(Icharmeni action since the l¥fO actHxis were sufficiently dissimilar The DOL action, unlike the 
HUD deharmeni that affected only HUD contracts, would affect all xovcrnment contracts Mnre- 
ovxr. while the HUD action was based on a criminal conviction ansinit out of Davis-Bacon Art 
violations, the DOL action was based on the viotations of the Art themselves Therefore, the 
emplo>Tr'!( attempt incn>)in the IX)L dcharment action ihroufth a defense of collateral estoppel was 
rejected DBA. Section 27f»-2la). 

Back reference: 1 26,904. 
Thomas A Berrci (Meyer, Unkovic & Scott), PillshurKh. Pcnnsyh/ania. for Plaintiffs. Ocorfc 

R Salem. Soliriior of Labor, Marshall Harris, Regional Soticilor. Alfred J. Fisher Jr . Albert W 
Schollaert. for Defendants. 

[ Statement ofCasc] 

I. RecnmmcndJtion 

Mnriiru.. M It is respectfully recommended 
that the defcndanu' motion for summary judg- 
ment be granted. 

II. Rct»rt 

Presently before the Court for disposition is 
the defendants' motion to dismiss for lack of 
jurisdiction and cross motions for summary 
judgment. 

The facts arc hasicatly unconiested and are 
set forth in the parlies joint stipulation filed on 
June 30. 1987 Facchiano Cunstructi<m Com- 
pany ("the Company") Js a corporation engaged 
in the operation of a concrete constructing busi- 
ness. Michael Facchiano and John Facchiano are 
officers of the company. During the period 
between 1982 and I9ft4, the company was 
engaged in consirufrtion projects which were 
partiallv fumled by the Department i>f Housing 
and Urban Development ("HUD") During the 
summer of 1984 the Department of Labor 
("Labor") conducted an investigation of the 
comjisny's performance on certain construction 
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projects, and determined that the company had 
been paying its employees less than the prcx'ail- 
ing wages applicable under the Davis-Bacon 
Act. 40 U-S.C. i 2(37a. et scq., that the company 
had not profierly paid the amount of overtime 
compensation required under the Contract 
Work Hours and Safety Standards Act, 40 
VSC. {527 el seq, and that the company had 
falsified its payroll records to reflctt compliance 
with those Acts. Thereafter, a criminal informa- 
tion was filed in this Court and on February 22. 
1985, Michael Facchiano. Jr. and the company 
pled guilty to two counts of mail Irauil. Michael 
Facchiano. Jr. was sentenced to sis months 
incarceration un February 22, 1985 and fines 
were levied against both him and the Company 
In addition, hack wages were paiti to company 
employees. 

Subsequently. HUD Hied an administralixx 
complaint against Michael Facchiano and the 
Company seeking to debar them from partici- 
pating in HUD funded programs and by Onter 
dated March IS. 1986. it was directed that they 
be debarred from participating in any HUD 
funded prt^t until November 15. 1986 Since 

135,071 
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U.S. Ocpartmant of Lmbor 
1111 2ail< SUMI. N.W. 
WaMngHn, O.C lOOM 

In tha Hattar of 

Tarry Hlllar and Danora Bamatt 
V. Hapburn Orchard!, Inc. 
(J.fl. Caaa Ho. 4630-B3-37)i 

Ricky Snow 
V. Hapburn Orcharda, inc. 
(J.S. Caaa No. 4630-03-64)) 

Doningo Diaz 
V. Hapburn Orcharda, Inc. 
(J.S. Caaa No. 4630-83-31); 

Narllua Sanat and Oldvart Ulyaaa 
V. Hapburn Orchards, Inc. 
(J.S. Caaa No. 4630-83-63). 

Caaa No. 8S-JS\-2 

OECISION MD  ORPEW 

This mattar arisas undar tha provisions of tha Imnigration 
and Nationality Act, 8 U.S.C. 1101 at sag (tha Act), which 
ragulatas tha adniasion of aliana into tha Unitad Statas, and 
ragulation govarning tha administration of tha Act, 20 CPR Part 
655. 

Statawant of Facts 

Hapburn Orchards, Incorporatad is a fruit growar locatad 
in Maryland, which quallfiad undar 20 CFR Part 6SS to hira 
taaiporary foreign workars undar a tanporary labor cartifIcation 
laauad by tha Sacratary of Labor.  In 19B3, it hirad Jamaican 
workars for tha harvaat saason baginning in July and running 
through Hovambar. 

Xftar obtaining tha approprlata claaranca ordar for the 
racruitaant of foreign workara, Hapburn placed its request for 
workers with the Washington County Fruit Crowara Association 
(Haahington) which assisted member-growers in filling job 
orders.  This association employed an agent, Florida Fruit 
and Vegetable Association (Florida) acting in cooperation with 
the Weat Indies Labor Pool, and, in this case, the government 
of Jamaica, entered into contracts of employment on behalf of 
Hepburn which included as partiea Hepburn, tha worker, and the 
government of Jamaica. 
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Florida 1* • labor brokar for aaployara froa farm labor 
throughout tha Unitad 8tataa>  It aanda or haa an on-alta 
aganta for racrultaant of taiaporary trortcara in tha Haat Indlaa. 
It aalacts workara baaad on thair ability to harvaat augar 
cana. Whan tha workar ia hlrad, Florida antara into a contract 
aa agant for tha anployar, and it arrangaa tranaportation to 
tha placa of amployaant. For thaaa aarvlcaa. it la paid a faa 
out of tha wagaa aarnad by tha aaployaa. 

Tha contract of amployaant ia a langthy, formal agraaaant 
which covara wagaa, and living conditiona, which auat ba provldad 
by tha aaployar.  It incorporataa govarnaantal ragulationa which 
govarn all phaaaa of tha amployar-aaployaa ralation. Mhan tha 
workar la hirad, tha contract ia axacutad in Jaaaica by tha 
workar, rapraaantativaa of tha aaployar, and tha govarnaant. 

Tha pariod of aaployaant of tha workar bagina trtian ha 
arrivaa at tha placa of aaploymant, and it tanainataa on tha 
data of hla dapartura froa that placa. Tha tara of aaployaant 
ia fixad, but it may ba ahortanad provldad tha aaployar paya a 
guarantaad ainiaua to tha aaployaa for tha aaaaon. Tha aaployar 
aay tarainata tha workara aaployaant for cauaai daportation, 
or failura to aaat ainimua production atandarda. Tha contract 
containa a briaf daacription of tha work, and atataa that tha 
workar auat ba abla to uaa wood or aluminum laddara up to 24 
faat, cliab, and carry baga of fruit waighlng froa forty to 
fifty pounda.  Othar conditiona of aaployaant providai  *Tha 
aaployar will provlda thraa (3) daya of training or allow 
thraa (3) daya of work froa tha coaaancaaant of aaployaant, at 
tha concluaion of which workara auat hava raachad production 
atandarda*. 

In ita hiring for tha fall of 1983, Hapbum antarad into 
contracta with about al^ty Jaaaican workara for tha aaaaon. 
In praparation for that harvaat aaaaon, Hapburn alao racaivad 
applicationa for aaployaant froa U.S. workara. Mora than half 
of thaaa applicanta wara daniad aaploymant on tha^r failura of 
Hapburn'a 'laddar taat*. Aaong tha rajactad aaployaaa wara tha 
coaplainanta in thia action. 

Tha praetica of aaploying alian workara cannot ba uaad to 
axcluda qualifiad U.S. workara. Tha lawa and ragulationa 
raquira doaaatic and foraign workara to ba traatad aqually. At 
tha tiaa Hapburn took on tha aliana, tha coaplainanta in thia 
caaa appliad for work at Hapburn, but wara rafuaad aaployaant. 
Thay coaplain that thay wara raquirad to daaonatrata akilla not 
raquirad of tha aliana aa a condition of aaployaant. Moraovar, 
thay contand that thay wara rafuaad aaployaant upon failing tha 
'laddar taat* wharaaa tha aliana wara glvan thraa daya of 
training to laarn to aanaga tha laddar. 
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Th« aaployar danlaa thasa allagatlona and aaya that all 
proapactlva anployaaa wara raqulrad to paaa tha 'laddar taat,* 
and that tha thraa daya of training waa uaad to Incraaaa tha 
production of tha workara aftar thay wara hlrad rathar than 
to taach laddar handling. 

Tha laddar taat waa adminlatarad axcluaivaly by Hr. Tarry 
Hapburn, vlca praaldant of Hapburn Orchard* aa a condition for 
amploymant for all applicants In 1983.  State Transcript at 91, 
and 115.  Unlaas an applicant had previously worked for Hapburn 
picking apples, that peraon would have to take and paaa the 
laddar test id. at 92. Several U.S. workers failed the teat, 
but no Hast Indian workare failed the teat in 1983.  Id. 

Tha ladder test is described by Mr. Hepburm 

We aak appllcanta to vertically 
stand the laddar and be able to walk 
with it a reasonable distance Which is, 
you know, like three or four trips (sic). 

Tranacript at 116. Tha length of the laddar rangea between 21 
and 24 feet, but there ia no unifomity in tha kind or sice of 
the ladderi  *It depends, like I aaid again, who broke what and 
what waa available right next door'. Tranacript at 116. 

Statawant of Proceedinga 

Tha coaplainanta, trtio are U.S. workara filed complaints 
alleging that Hepburn violated 20 crR Part 6SS in 
requiring the laddar test of U.S. workers and not Janaican 
workare, and in giving Jaawicana three daya training, but not 
offering the aame to U.S. workera. 

The Job Service local office conaidar the complainants and 
found no violatione.  On appeal tha State Office found no 
violations.  On requeat of tha conplainta, tha State Board of 
Appaala conducted a hearing at which both aides piroduced 
evidence.  The State Board Special Examiner found violationa of 
Section 20 CPR 656.202(a) Of the regulations and ordered 
Hepburn'a job aervicas discontinued. 

The regional adninlatrator of U.S. Dapartaant of Labor 
reviewed the case, and affirmed the Special Examiner in the 
flndinga and penalty. The decieion of the regional administrator 
is on appeal to tha office of admlniatrative law judgaa. The 
caae ia conaidared on all of tha evidence preaented by tha 
parties below, and tha briefs submitted on this appeal. 



Th* appellant, chargas that tha Raglonal Adainiatrator 
•rrad in hia flndlnga and daclaion. On appaal, Hapbum atataa 
tha laauaa aa followai 

K,     Tha laddar taat admlnlatarad by Hapburn In 1983 waa a 
nacaaaary conponant of tha claaranca ordar and had baan approvad 
by DOL. 

B. Hapburn'a adalnlatration of tha laddar taat In 1983 
did not violata 20 CPR 65S.302(a) aa it waa adninlatarad to all 
workara a* a pra-aaployaant condition. 

C. Tha thraa day training pariod la a poat-anployaant 
pariod provldad to all workara. 

D. Hapburn did not violata tha 50 parcant rula in 1983. 

Concluaiona 

A. Tha laddar taat adainiatarad by Hapburn in 1983 waa a 
nacaaaary conponant of tha claaranca ordar and had baan approvad 
by DOL. 

Hapburn arguaa that tha laddar taat waa adainiatarad in 
accordanca with tha claaranca ordar and tha job offar for alian 
aaployaant. 

Thla concluaion ia not aupportad by tha avldanca. Nhila 
It la trua that tha tha job daacription in tha ordar and offar 
in 1983 containa a atataaant that tha %«orkar would ba raquirad 
to handla laddara up to 24 feat, thara la no aantion that tha 
applicant would ba required to deaonatrata an ability to handle 
a laddar aa a condition of hire.  The inference drawn by Hepburn 
that the ladder teat waa a neeeaaary coaponent ia not an inference 
that flowe froa the job daacription. 

The Jaaaicana ware hired on the baala of their ability to 
cut augar cane. They had an executory contract with Hepburn 
before they left Jaaaioa. There waa nothing expreaaad or 
iaplied in that contract requiring tha aliena to take the 
'ladder taat* in Haryland, or that failure of a laddar taat 
would ba grounda for repatriation. Tha contract aada in Jaaaica 
Bay be reaaonably interpreted to aean that tha aliene were 
hired by Hepburn and that they would be given training on the 
job to aeet production atandarda. That the Jaaaican governnent 
would perait ite nationala to go to Hepburn aubjact to a laddar 
teat without aaeurancea of %fOrk ia inconceivable. 
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Th* aaployar argua* th«t tha laddar taat waa approvad by 
tha Dapartmant of Labor.  Thla la a ganarallxatlon takan out of 
contaxt and it ia trralavant to tha quaatlon for dataralnatloni 
Wara tha allana and U.S. workara traatad aqually tn tha nattar 
of tha laddar taat? Tha anawar la no, and apaelflcally It la 
found that tha laddar taat waa not a conponant of tha claaranca 
ordar. 

B.  Hapburna adulnlatration of tha laddar taat In 1983 did 
not vlolata 20 CPR 6SS.203(a) aa It waa adalnlatarad to all 
workara a praaaployaant condition. 

Sactlon 20 CPR 6SS.202(a) providaa In parti 

(a)  ao that tha anploymant of allana will 
not advaraaly affact tha wagaa and working condl- 
tlona of •Imllarlty anployad U.S. workara, aach 
aaployar'a job offar to U.S. workara muat offar 
U.S.  %M>rkara at laaat tha aana banaflta which 
tha amployar la offaring, Intanda to offar, or 
will afford, to taaporary foralgn workara. 
Convaraaly, no job offar may  Impoaa on U.S. 
workara any raatrlctiona or obllgatlona which 
will not ba lapoaad on tha amployar'a foralgn 
workara. 

\m  ahown abova, tha foralgn workara had aaauranca of «rork 
bafora thay laft Jamaica.  Nhathar or not thay paaaad a laddar 
taat In Maryland waa not a condition of thair aaploymant. 
Contrary to Hapburn'a taatlmony, it la ballavad that tha allana 
wara not givan a laddar taat aftar thay arrlvad in Maryland. 
Indaad, if thay wara givan any taata in Maryland, Hapbum waa 
violating tha contract mada by hla agant with tha allan and tha 
govarniMnt of Jamaicai  tha alian waa judgad and quallfiad for 
work with Hapbum on hia ability to cut augar cana in Jamaica. 

Tha laddar taat which Hapbum rapraaanta aa an objactiva 
critarlon for acraaning applieanta for work la auapact. in tha 
contaxt of thia caaa, it ia aaan aa a davtca for tha arbitrary 
rajaction of job applieanta. Tha raaulta of tha taat ara aa 
pradlctabla aa Hapburn wiahaa to maka tham.  It la notadi 
that ha alona glvaa tha taati that tha choica of laddara ia 
hia; that tha location, duration, and couraa for tha taat la 
aalactad by Hapburn.  Laddar handling ability in thla inatanca 
ia dlractly affactad by tha waight and langth of tha laddar, 
and tha topagraphy of tha land ovar Which it muat ba carriad. 
It ia aaan from Hapburn'a taatlmony that thara ia no atandard 



370 

for taatingi  tha ladder la ana that waa 'avallabla', and tha 
dlatanca waa "Ilka thraa or four trlpa*. Tranacrlpt at llA. 
Glvan thaaa varlablaa, tha taat la aa aaay or difficult aa 
Hapburn wlahaa to aaka It.  It la not aurprialng, tharafora. 
that ha raportad that nona of tha Janalcana fallad tha taat. 
Hapburn had conaldarabla dlacratlon In giving tha taat, and 
thara la a atrong Infaranca baaad on tha nuabara, that Hapburn 
uaad it to rajact U.S. workara, and. In contraat to hla handling 
of tha Janalcana. ha did not allow thaa a thraa day training 
parlod. 

It la found that Hapburn vlolatad 20 CFR 6SS.202(a) by 
Inpoalng raatrlctlona on U.S. workara not Ijapoaad on foralgn 
workara. and In failing to offar training (tha aama banaflta) 
to U.S. workara that It offar to foralgn workara. 

C. Tha thraa day training parlod la a poat-anployaant 
parlod providad to all %K>rkara. 

Hapburn'a contract with tha foralgn workara eontalnad a 
provialon for a thraa day training parlod. Through hla agant, 
ha hirad than, and than trainad tham. Tha training parlod waa 
an anforcaabla tana of that contract. Indaad, failure to 
provida tha foralgn workara with training would braach tha 
agraaaant not only with tha workar but tha govarnaMnt aa wall. 
In tha contaxt of hiring procaaa, tha training parlod la viawad 
aa an Inducaaant to work for Hapburn.  Coneaivably, workara 
who could not handla tha laddar in tha baginning could acquire 
that aklll with training. A foreign worker, who waa In doubt 
about hie akllla for the job, could rely on hla training to 
bring hla up to production. 

The enployera arguaant that the training period only 
appllaa after hire la a truth. Which doaa not aeet the iaaua. 
The point here la that tha foreign workara were hired, and aa a 
provialon of their contracta they were aaaured a training 
period.  For equality of traataent, the U.S. worker ahould have 
been hired and glvan tha aaaa aaaurancaa. 

It la found that Hapburn did not offer the benefita of 
training that it offered to foreign workera. 

D. Hepburn did not violate the SO percent rule. 

Section 20 CFlt «55.303(e) providea in parti 

rroB the tlae the foreign workera depart 
for tha aaployera place of eaployaent. the 
eaployer will provide eaployaent to any quail- 
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fiad U.S. workar who >pplla« to th* amployar 
until fifty parcant of tha pariod of tha work 
contract, undar which tha foraign workar who 
ia in tha job waa hirad, haa alapaad. 

Tha facta ara not in diaputa, Hapburn did not hira U.S. 
workara aa mandatad by thia aaction. Tha raaaoning ia that 
ainca tha U.S. workara did not paaa tha laddar taat. Hapburn waa 
not obligatad to hira than, ntia ia circumlocution that praaumaa 
that tha U.S. workara and tha foraign workara wara gattlng tha 
aaaa daal from Hapburn. Conditiona wara not tha aana for both 
aata of workara.  Tha foraign workara wara hirad, and than 
trainad, wharaaa tha U.S. workara wara rajactad without an offar 
of training. 

It ia found that Hapburn violatad 20 CPU 655.203(a). 

ORDER 

For tha raaaona atatad abova, it ia dacldad that Hapburn 
Orcharda Incorporatad violatad tha taraa of Ita taaporary labor 
eartification for 1983. and, accordingly, purauant to 20 CPR 
655.209(a) Hapburn Orcharda, Incorporatad, ahall not ba aligibla 
to apply for a tanporary labor eartification for tha coming yaar. 

Thia ordar affirma tha daeiaiona of tha Spacial Examinar 
and tha Ragional Adainiatratort  '...that all Job Sarvica 
aarvicaa to Hapburn Orcharda, Inc. ba tanninatad within twanty 
(20) working daya from tha cartifiad data of tha racaipt 
of thia daciaion. 

Entaradi Juna 5, 1986 '? 

/ 

GEORGIA. th!m 
Adminiatrativa Law Judga 

GAPipac 
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ROBERT SWANGER ET AL. 
COMPLAINANTS 

FAIRVIEW ORCHARDS ASSOCIATES 
RESPONDENT 

HARYLANO 

JOB SERVICE COMPLAINANTS 

NUMBERS 463«-83-31, 
4630-84-13, 14, IS, 
19, 2«, 21 and 24 

Background 

The cespondent submitted two Agricultural and Food Processing 
Clearance Orders on March 22, 1983, and June 13, 1983, requesting 
workers to pick peaches, sumner apples and fall apples.  The 
Clearance Orders provided the required information including job 
specifications, wage rates and deductions, assurances, etc. 

The complainants applied for the jobs offered by the respondent 
in the Clearance Orders. Since the circumstances involving each 
of the complainants is different, each situation is reviewed 
..separately. 

Robert Swanger - Complainant applied to the respondent for 
employment about August 18, 1983, after being referred by the Job 
Service.  Complainant was hired by the respondent on 
September 19, 1983.  On September 19, 1983, complainant filed 
a complaint with the Job Service alleging violation of the SOI 
rule [20 CFR eS5.203(e)l.  The local office decision issued on 
September 23, 1983, found in favor of the respondent stating that 
sal of the contract period had expired.  The complainant appealed 
the local office decision on September 30, 1983.  The State 
office decision, issued on December 12, 1983, upheld the 
complainant and found the reapondent in violation of Job Service 
Regulations.  The respondent appealed the State office decision 
on December 21, 1983, and requested a hearing. 

Ralph Scarlett et al. - The complainants were referred from the 
local Job Service office for employment with the respondent on 
July 28, 1983.  The complainants were not hired by the 
respondent.  On April 27, 1984, the complainants submitted a 
complaint with the local Job Service office alleging violation of 
20 CFR GSS,203(e), the S0t rule.  The local Job Service office 
decision issued on May 10, 1984, upheld the complainants.  The 
State office decision of June 6, 1984, concurred with the local 
office decision and informed the respondent that services were 
to be discontinued under provisions of 20 CFR 6S8.S02(a)(6).  On 
June IS, 1984, respondent appealed the State office decision and 
requested a hearing. 

EXHIBIT "H" 
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Curtis Clark et al. - Complainants wece referred fron the Job 
Service local office on July 28, 1983, however, respondent did not 
interview complainants at that time.  Complainants filed a 
complaint on April 27, 1984, alleging (1) Coaplainants were not 
offered at least the same benefits which employer offered 
temporary foreign workers (29 CFR 6SS.2132(a)] (2) Violation of 
20 CFR 655.203(6) and (3) Failure of respondent to cooperate with 
the Job Service in contacting workers 120 CFR 655.204(d)(3) 1 . 
The local office ruled that the respondent was in violation of 
20 CFR 655.203(e).  The State decision, issued on June 6, 1984, 
informed the respondent that services would be discontinued under 
20 CFR 655.502(a)(6).  On June 15, 1984, respondent appealed the 
State decision and requested a hearing. 

Richard Spencer - Complainant was referred from the local Job 
Service office to respondent on July 28, 1983.  Respondent 
contacted complainant on August 29, 1983, and informed him that 
he should be at respondent's worksite on August 30, 1983. 
Complainant voluntarily terminated employment on August 30, 1983. 
On April 30, 1984, complainant filed complaint with local Job 
Service office alleging failure of respondent to provide housing, 
thereby violating 20 CFR 655.202(b)(1).  The local Job Service 
office decision on May 16, 1984, upheld complainant and found 
respondent in violation of 20 CFR 655.203(e) and 20 CFR 
655.202(b)(1).  The June 6, 1984, State office decision agreed 
with the local office decision and found the respondent violated 
20 CFR 6S5.203(e].  The respondent appealed the State office 
decision on June 15, 1984 and requested a hearing. 

Robert Younger - Complainant was referred by the local Job 
Service office on August 11, 1983, to the respondent. 
Complainant was unable to attend the employment interview due to 
automobile problems.  Complainant called respondent and 
respondent requested complainant to mail application with a 
letter of explanation as to why he was unable to come to the 
interview.  Complainant complied with respondent's request, but 
was not called by the respondent until September.  On May 7, 1984 
complainant filed a complaint alleging violation of Federal 
Regulations 20 CFR 655.203(e).  The local office decision issued 
on May 16, 1984, upheld the complainant and found the respondent 
in violation of 20 CFR 655.203(e).  The State office decision of 
June 6, 1984, concurred with the local office decision.  On 
June 15, 1984, the respondent appealed the State office decision 
and requested a hearing. 
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Leonard Concad - Complainant was referred to the respondent on 
July 28, 1983, by the local Job Service office.  Although 
complainant returned to the respondent several times to seek 
employment, he was not employed until approximately 
November 2, 1983.  On May 14, 1984, complainant submitted a 
complaint and alleged violations of Federal Regulations 
29  CFR ess.203(e).  The local office decision, issued 
May 29, 1984, upheld the complainant and noted the respondent 
was in violation of 20 CFR 6SS.203(8).  The State office 
decisions of June 14, 1984 and June 19, 1984, concurred with 
the local office decision.  The respondent appealed the State 
office decision and requested a hearing. 

Mason Rodeheaver - Complainant was referred to the respondent by 
the local Job Service office on July 28, 1983.  The complainant 
was neither interviewed by respondent on July 28, nor contacted 
by respondent for employment purposes.  On May 21, 1984, 
complainant filed a complaint with the local Job Service office 
alleging violations of Federal Regulations 20 CFR 6SS.202(a), 
6SS.203(e), ess.204(d)(3) and 6SS.202(b)(1).  The local office 
decision of May 29, 1984, found the respondent in violation of 20 
CFR 655.203(6).  The State office decision of June 14, 1984, 
concurred with the local office decision.  The respondent 
appealed the State decision and requested a hearing.       TZT/' 

Harold James - The Job Service referred the complainant to the 
respondent on July 28, 1983, for a job interview.  Complainant 
was not given an interview on July 28, 1983, but instructed by the 
respondent to return to the local Job Service office.  On 
May 31, 1984, complainant alleged violations of Federal 
Regulations 20 CFR eSS.202(a), eSS.203(e), 6SS.204(d)(3) and 
6SS.202(b)(1).  The local Job Service office decision of 
June 14, 1984, upheld the complainant and found the respondent in 
violation of 20 CFR 655.203(e).  The State office decision of 
June 21, 1984, concurred with the local office decision.  The 
State office decision was appealed by the respondent and a 
hearing was requested. 

All of the above cases were joined together by the State Special 
Examiner, since similar issues were involved in all of the 
complaints.  A State hearing was held on August 20, 1984, at 
which there was testimony offered by complainants Robert younger, 
Curtis Clar)c, Robert Swanger and Paul Moran.  All of the parties 
were represented by legal counsel. 
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Discussion 

The Maryland Special Examiner's decision issued on September 28, 
1984, concludes that the respondent is in violation of the 
assurances in its Agriculture and Food Processing Clearance 
Orders and conditions set forth in letters that granted authority 
to utilize foreign workers.  The respondent  has submitted a 
detailed response regarding each complainant's actions related to 
the job openings available with the respondent. In the response 
the respondent alleged that some complainants were not available 
for employment and the Special Examiner erred in his 
interpretation of the SSt rule [20 CfR 6S5.203(e)]. 

The respondent maintains that the 50% rule was not violated, 
since regulations [20 CCR 655.203(e)l do not require the 
respondent to cease all operations, hire the applicant the same 
day nor repatriate the foreign workers to allow for U.S. workers; 
however, these points are not the issue in relation to the 59% 
rule.  The 50% rule requires only that the respondent accept 
qualified U.S. workers for employment during 50% of the contract 
period.  The respondent is making a simple issue into a complex 
one by continuously begging the regulation.  It Is exactly 
because the respondent did not hire qualified applicants 
(complainants) that these complaints have validity and substance. 
The complainants were interviewed and supposedly hired 
(Respondent's exhibits C, D, E and G) but never put to work, or 
efforts made to contact them to go to work, until weeks later. 
This evasive action against U.S. workers Is a clear and direct 
violation of Federal Regulations.  The simple facts are: The 
respondent's job order stated workers were needed July 12, 1983. 
The obligation of the respondent under the 50% rule was to hire 
U.S. workers through September 7, 1983.  The complainants applied 
for work prior to that date but were not put to work, or offered 
work, until weeks later.  The failure to provide work for the 
complainants when the respondent was seeking workers constitutes 
a violation of the rule. 

Listed below is a summary of the pertinent facts pertaining to 
each complainant: 

Name of Complainant    Date Applied      Action by Respondent 
for Work 

Robert Swangec July 28, 1983     Called complainant on 
September 16, 1983, to 
report to work 
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Ralph Scaclatt 

Ronald Davis 

Paul Moran 

Curtis Clark 
David Cole 
John Lynch 
William Busch 
Larry Hutt 
Robert Raynor 
Ronney Weimer 
Tony Cacr 
Steven Lease 

Richard Spencer 

Robert Younger 

Leonard Conrad 

Hason Rhodeheaver 

Haiold James 

July 28, 1983 

July 28, 1983 

July 28, 1983 

July 28, 1983 

July 28, 1983 

August 1, 1983 

July 28, 1983 

July 28, 1983 

July 28, 1983 

Called complainant on 
September 16, 1983, to 
report to work 

Called complainant on 
September 16, 1983, to 
report to work 

Called complainant on 
September 16, 1983, to 
report to work 

No action taken. 
Respondent claims no 
knowledge of inter- 
viewing these 
complainants 

Called complainant on 
August 29, 1983, to 
report to work 

Called complainant on 
September 16, 1983, to 
report to work 

Called complainant on 
November 2, 1983, to 
report to .work 

No action taken. 
Respondent claims no 
knowledge of 
complainant 

No action taken. 
Respondent claims no 
knowledge of 
complainant 
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The respondent raises two additional points that should be 
addressed.  First, the respondent states that regulations must be 
interpreted reasonably and consistent with statutory mandate.  I 
certainly agree.  But, it is unreasonable for an employer to 
delay. Second, the respondent concludes that there was an unreasonable 
interpretation oC regulations.  The regulation is clear and it is 
difficult to see how it could be interpreted in any other manner. 

Lastly, the respondent states that the State Special Examiner 
erred in not finding the State agency in violation of Department 
of Labor policy.  I find this argument totally without merit. 
There is nothing in the record to indicate the failure to hire 
the workers was the fault of anyone but the respondent. 

Decision 

The State Special Examiner's decision of September 2S, 1984, 
including imposition of the sanction of discontinuation of Job 
Service services to the respondent under 20 CFR 658.S91, is 
affirmed.  Also, on the basis of the information contained in the 
State Hearing records for this case, and under the authority of 
20 CFR 6SS.210, I find that the respondent has not complied with 
the terms of its temporary labor certification. 

In considering whether to apply the ineligibility sanction, I 
will follow the principles in the MESA CITRUS GROWERS decision by 
Administrative Law Judge Alfred Lindeman, September 5, 1988, 
(cases Nos. 80-TLC-10 through 88-TLC-13).  These principles 
involve imposing the sanction only where there has been a 
demonstrated adverse effect on U.S. workers, bad faith on the 
part of the employers, or a pattern of violations. 

It is my opinion that the principles of HESA CITRUS are met in 
this case. 

There was a demonstrated adverse effect on 18 U.S. workers by not 
offering employment immediately.  Such delay in offering 
employment to the complainants is unconscionable in light of the 
immediate need for employment by all the complainants. 

There was bad faith on the part of the respondent.  All of these 
complainants applied well within the 58% period open to U.S. 
workers (655.283(e)) for employment with the respondent.  Yet, 
none of the complainants were told to report to work until weeks 
later.  This action by the respondent demonstrates willful 
disregard for Its obligation to hire U.S. workers and abide by 
the assurances in the Clearance Order. 
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This is not the only violation of labor 
by Faitview Occhacda Associates. In ny 
198S, I found violations of 20 CfR 655. 
U.S. workers who were denied employment 
September 9< 1985, I noted violations o 
CFR 658.501(3) and 28 CFR 658.581(6) co 
his crew. I conclude that the violatio 
are part of a continuing pattern of vio 
certification and 28 CFR 653 and 28 CFR 
Fairview Orchards Associates. 

certification regulations 
decision of September 38t 
283(e) which affected 31 

In my decision of 
f 28 CFR £53.581(d), 28 
ncerning a crewleader and 
ns found in this instance 
lations of the labor 
£58 regulations by 

Therefore, it is my decision that Fairview Orchards Associates is 
not eligible to apply for a temporary labor certification in the 
coming year. 

Pursuant to U.S. Department of Labor Regulations, you may request 
a hearing on this notice before a Department of Labor 
Administrative Law Judge within thirty (38) days.  Your written 
request for a hearing should be addressed to this office. 

DATE: 

SIGNED: 
WILLIAM   J.    (WLTIGANTT 
Regional  AdnAnistratror 
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) 

IN THE MATTER OF: ) 20 CPR 655.210 Investigation 
) 

THE FAILURE OF FAIRVIEH       )        Number Md. 1-8S 
) 

ORCHARDS ASSOCIATES TO       )       Decision by the 
) 

.HIRE THE SCRIVENS CREW       )    Regional Administcatoc 

i 
This is a case involving an allegation by a United States crew 
leader (William Scrivens) that he and his crew were referred to 
jobs with a Maryland employer (Fairview Orchards Associates) by 
the Maryland State Employment Service in 1983, but were denied 
employment by the employer in violation of the assurances made 
by the employer pursuant to 20 CFR 655.203(e). 

A worlcer with this type of complaint is required to exhaust his 
remedies at the State level before bringing the matter to the 
Federal level.  However, the time limits for the complainant to 
file a complaint under the Job Service Complaint System had long 
since passed when I was informed of this case.  Thus, Scrivens 
could not use the Job Service Complaint System. 

The regulations governing the labor certification process for 
temporary agricultural and logging employment (20 CFR 655.210) 
stater "If, ... the RA has probable cause to believe that an 
employer has not lived up to the terms of the temporary labor 
certification, the RA shall investigate the matter." The 
regulation has no requirement as to the recency of the event. The 
information provided by Scrivens gives me probable cause to 
believe that Fairview Orchards Associates did not live up to the 
terms of its temporary labor certification issued in 1983. 
Therefore, I am required to investigate this matter. 

This is my decision made as the result of that investigation. 

Background 

This matter was called to ny attention in a letter dated April 25, 
1985, from Gregory Schell, Attorney for Scrivens.  Schell 
asked that I "...conduct an Investigation and take appropriate 
action....' ' , 
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The letter alleged that Sccivens and his crew contacted the 
Easton, Maryland office of the Maryland Eoployment Security 
Administration seeking farm employment on or about August 17, 
1983.  The Easton office told Scrivens of the Fairvew Orchards 
Associates Job Order. Scrivens called Fairview Orchards 
Associates that day speaking with Jeffrey Reed.  Scrivens 
indicated his willingness to accept the job.  Scrivens was told 
that Fairview Orchards Associates could not immediately hire a 
crew since its camps were full.  Scrivens did not go to Fairview 
Orchards since he was informed that no family housing was 
available for him or his crew.  Scrivens then transported his 
crew back to immokalee, Florida, where the crew did.jnot have 
regular work until late October 1983. 

Fairview Orchards Associates received certification for the 
temporary employment of alien farm workers in 1983.  As a 
condition for obtaining this certification, Fairview Orchards 
Associates was required to make, and did make, the following 
assurance: 

'Prom the time the foreign workers depart for the employer's 
place of employment, the employer will provide employment 
to any qualified D.S. worker who applies to the employer 
until fifty percent of the period of the work contract, under 
which the foreign worker who is in the job was hired, has 
elapsed."  20 CFR 6S5.203(e] 

The job offer made by Fairview Orchards Associates was required 
to contain, and did contain, this benefit: 

"The employer will provide the worker with housing without 
charge to the worker."  20 CFR 655.202(b)(1) 

At the time this alleged incident occurred, Fairview Orchards 
Associates was employing foreign workers.  The job order 
submitted as a condition to obtain these foreign workers 
(Agricultural and Food Processing Clearance Order No. 4072459) 
showed an anticipated period of employment from July 12, 1983 to 
November 4, 1983.  The 20 CFR 655.203(e) "50 percent rule' would 
require D.S.  workers to be hired if they applied for work prior 
to September 7, 1983.  Thus, if Fairview Orchards Associates 
refused to hire workers and provide them with housing prior to 
September 7, 1983, they would not have lived up to the terms of 
the temporary labor certificatioa. 
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Discuscion 

Staff from the Philadalphia Regional Office of the Employment and 
Training Administration were assigned to investigate this mattec. 
They visited Hagerstown, Maryland June 18 and 19, 1985, to 
conduct this investigation.  Many of the principals involved were 
no longer available for questioning.  These include Robert 
Storer, Employment Counselor at the Hagerstown local office and 
Drew Hess, Rural Services Representative at the Hagerstown local 
office, both of whom contacted Fairview Orchards Associates on 
behalf of Scrivens, and Jeffrey Reed, Comptroller at' Fairview 
Orchards, who represented Fairview Orchards in the .dealings with 
Scrivens.  Scrivens and Schell were interviewed as were John 
Porterfield, the present Orchards' Manager for Fairview Orchards 
Associates, and Merlin Williams, the present Rural Services 
Representative in the Hagerstown local office.  Telephone notes 
made by Hess and Reed in 1983 were made available to the 
investigators and were reviewed.  In addition, an August 4, 1983, 
memorandum from the Hagerstown local office manager to Stuart 0. 
Douglass, Maryland Employment Service Director, was reviewed. 

This material provided contemporary information about the 1983 
incident so that valid conclusions can be made about what 
transpired, despite the long lapse of time between the incident 
and the investigation. 

The investigation revealed the following facts: 

(1) On August 4, 1983, Reed informed Storet that Fairview 
Orchards Associates was hiring on '...an as needed basis.  When a 
vacancy exists in the camp they will consider hiring a non-local 
domestic."  Storer pressed the issue, reminding Reed of the 50 
percent rule.  He called Reed's attention to the fact that 
foreign H-2 workers were employed, but Reed refused to change his 
position on the hiring policy.  Later that day Storer called Reed 
to refer a craw and was told Reed would "...follow through with 
the formality of speaking with the crew leader but will inform 
the crew leader that Fairview has no openings for crews at this 
time.' (Information and quote from August 4, 1983, Pruett to 
Douglass memorandum.) 

(2) Scrivens and his crew were experienced farm workers and 
were interested in and available for employment with Fairview 
Orchards Associates.  Crew consisted of 31 individuals, including 
S married couples. 

25-196 - 90 - 13 
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(3) Staff of the Hagacstown local office and Sccivens spoke 
with Reed about employment with Faiiview Orchards Associates 
for Scrivens.  Scrivens was not offered eoploymeot. 

(4) Reed's notes indicate that Scrivens was familiar with the 
job order; that he had Federal and State Crew Leader Registration 
numbers; that his crew consisted of 31 individuals, including 
five women; and that in the absence of family housing, the crew 
leader "will make arrangements.* 

(5) vniile Reed's notes are related in item (4), it;'was apparent 
from all available evidence that there was ample' housing 
available to accommodate Scrivens and his crew. 

Decision 

I find that Fairview Orchards Associates is in violation of 21 
CFR 655.203(e) since employment was not provided to qualified 
U.S. workers who had applied to Fairview Orchards Associates 
within the time period covered by the 50 percent rule. 

Having found this violation, I must now decide whether to invoke 
the only penalty available under the regulations:  Notification 
of the employer that it will not be eligible to apply for a 
temporary labor certification in the coming year. 

In considering whether to apply the ineligibility sanction, I 
will follow the principles in the MESA CITRUS GROWERS decision by 
Administrative Law Judge Alfred Lindeman, September 5, 1980 
(Cases Nos. 80-TLC-10 through 80-TLC-13).  These principles 
involve imposing the sanction only where there has been a 
demonstrated adverse effect on U.S. workers, bad faith on the 
part of the employer, or a pattern of violations. 

It is my opinion that the principles of MESA CITRUS are met in this 
case. 

- There was a demonstrated adverse effect on U.S. vrorkets in 
that Scrivens and his crew of 31 workers were not offered 
employment. 

- There was bad faith on the part of the employer involved. 
The record shows that Reed had no intention of hiring migrant 
workers, if they needed housing.  His statement that he 
would "...follow thcough with the formality of speaking 
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with the crew leader but will inform the crew leader that 
Fairview has no openings for crews at this time..." (quoted 
by Pruett in his August 4, 1983, memoranduis in relation to 
another crew seeking employment) is an especially blatant 
disregard for his obligation to hire U.S. workers as Fairview 
Orchards Associates obligated itself to do when it provided 
the assurances required by the labor certification regulations. 
This violation is particularly egregious since Reed was advised 
and warned by Storer that his policy was not proper. 

- This is not the only violation of the labor certification 
regulations by Fairview Orchards Associates.... I'have previously 
(August 2, 1985) found Fairview Orchards Associates to be in 
.violation of 20 CFR 655.202(a), 20 CFR 655.203(6), and 20 CFR 
655.207(c).  I conclude that the violation found in this Instance 
is part of a continuing pattern of violations of the labor 
certification regulations by Fairview'Orchards Associates. 

Therefore, it is my decision that Fairview Orchards Associates is 
not eligible to apply for a temporary labor certification in the 
coming year. 

Fairview Orchards Associates may request a hearing on this matter 
before a United States Department of Labor Administrative Law 
Judge.  The request for a hearing must be made within 30 days of 
the date of this decision.  The request for a hearing must be 
addressed to William J.   Haltigan, Regional Administrator, 
Employment and Training Administration, United States Department 
oC Labor, P.O. Box 8796, Philadelphia, Pennsylvania, 19101. 

DATE     fr^/iS'  f—^  

SIGNED 
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D«c*fia D«J««n, aC al. 

Falrviaw Orchard* AsaoclaCa* 

J. S. No. 4630-8438 

STATEMENT OF THE CASE 

This It an appaal from a daCarmlnaClon by SCuarC 0. Douglaas, 
DlrecCor, Job Training and Placamant AdolnliCraClon, Haryland 
DapartncnC of EmploynenC and Training, dacad October 8, 1984, 
Chat Falrviaw Orchards AssoclaCas (hcrelnafcar Raapondanc) did 
vlolaCa Job Sarvlca ragulattont by offering sona let temporary 
foreign workart the benefit of continued enployment whan they 
did not meet mlnlouia productivity ttandardt. A hearing on the 
merltt of thlt cate was held In Baltimore, Maryland on February 
26, 198S. Upon Motion of Respondent, thlt case was consolidated 
with two other cases scheduled on the same day (Collins, at al. 
Falrviaw Orchards Associates, J. S. No. 4630-H44/ aoS Luaa 
Versullen y. Falrviaw Orchards Associates, J. S. No. 4630-83381; 
thlt consolidation was tor purposes ot tact-flndlng only. 

Complainants Ludes Pierre, Larota Wanla, Dlnaut Jotaph, Jean 
Joaaph, Michel Marcclln, and Eonanual Charlea teatlfled by 
telephone from Ft. Pierce, Florida, with the attlttanca of an 
Interpreter In the Haitian Creole language (Tape 4, Sid* 2 
through Tape 6, Side 2). Complatnantt Decette Dejean, Italian 
Celony, Jacquet Charlet, Oenlt Savaur, and Frlzner St. Victor 
did not teatlfy at the hearing. Tettlfylng In perton for the 
Respondent were Joseph Beard of the Waahlngton County FrulC 
Growers Association, Dixie Line, Respondent's Feraonnal 
Director, and John Barker, Respondent's General Manager. Merlin 
Wllllaffls, of the Hagerstown Local Office, Maryland Department of 
Employment and Training, alto teatlfled under tubpoena. Both 
parties were represented by counsel. Although a consolidated 
evidentiary hearing was held, the Special Examiner hat determin- 
ed It epproprlete to Ittue teparate decltlont on each cate. For 
purpotet of clarity, a detcrlptlon of the Exhibit* admitted as 
to thlt cate It attached at Appendix A. 
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MOTION TO DISMISS 

AC Che conclusion of Che February 25, 1985 hearing, RespondenC'a 
counsel made an oral MoClon Co dismiss Che complaints of Messrs. 
Uejean, Celony, Charles, Saveur, and SC. VlcCor on Che grounds 
Chat Chese Individuals did noC CesClfy aC Che hearing In Chls 
matter. The Special Examiner requested ChaC RespondenC submit 
Chls Motion In wrlclng, accompanied by legal argument. 
Respondent's written Motion to Dismiss Complaints and Memorandum 
In Support thereof was filed March 12, 1985. Complainants' 
Memorandum In Opposition to the Motion was filed March 22, 1985. 

Upon careful consideration of the arguments made by both 
parties. Respondent's Motion to Dismiss Is denied. Section XIV 
of the State Plan for Appeals from Determinations of the SCaCe 
Job Service Office under 20 C.F.R. SecClon 658.417 and 418 
allows for the discretionary dismissal of an appeal where the 
appeallnfc party only fails to appear. The regulatory scheme docs 
not manaate the presence of the complaining parties, and does 
not grant the Special Examiner the authority to dismiss the 
complaint of a non-appealing party. Of course, the complaining 
party may be necessary to establish a violation of the Job 
service regulations, and therein lies the risk for a Complainant 
who does not participate at the hearing. In the instant case, 
Che complalnCs of each member of Che Dejan crew were consolldaC- 
ed, apparenCly wiChouC objeccion by RespondenC, and several 
Complainants participated at the hearing represented by counsel. 
Uue process was accorded RespondenC, who subJecCed each presenC 
ComplalnanC to grueling cross-examination. The evidence, where 
appropriate, adduced in this manner and given on behalf of any 
Complainant may be considered in connection with Che case of Che 
other Complainants - whether present or absent. 

FINDINGS OF FACT 

RespondenC is a 2200 acre frulc orchard locaCed in Western 
Maryland. On March 19, 1984, RespondenC submlcCed AgrlculCural 
Food Processing Clearance Order No. 4072489 (Falrvlew ExhlblC 
No. 1) Co Che HagersCown Office of Che Maryland DeparcmenC of 
Employmenc and Training. RespondenC's Clearance Order requesCed 
a CoCal of one hundred slxCy-four (164) individual farmworkers 
Co be a basic work force Co pick frulC during Che 1984 harvesC 
season. On or about Che same daCc, RespondenC submiCCed a 
Cemporary labor cerClfIcaClon requesC, along wlch a copy of 
aforemenCloned Job Order, seeking cercifIcaClon Co receive 
Cemporary foreign workers (also referred Co «• H-2 workers) Co 
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work Che harvest in Che event that an Insufficient number of 
domestic workers were recruited for this purpose (Fairvlew 
Exhibit No. 2). Respondent's temporary labor certification was 
granted on June 27, 1984, with respect to the first group of 
sixty-four (64) foreign workers requested thereunder. 

During the 1984 harvest season. Respondent had approxlnately 350 
acres of orchard in peach production; the thirteen varieties of 
peaches grown by Respondent ripened at different times. At least 
twice each day, the fruit was carefully Inspected and Respondent 
determined which peaches had reached the appropriate maturity to 
be picked. Farmworkers assigned to pick fruit were to do so 
according to Instructions given by Respondent's foremen 
primarily as to the location, color and size of the fruit to be 
picked each day. Ripe fruit was to be picked Into a laetal-framed 
canvas-covered basket or bucket carried by the worker. Filled 
picking buckets were to be emptied into a sixteen bushel field 
bin, where the farmworker was given production credit for the 
fruit. Farmworkers were to avoid picking green fruit. A wagon 
carrying five field bins was located between two rows of trees 
with farmworkers assigned to pick the two or three rows of trees 
on either side of Che bins. The counter assigned to each group 
of field bins would initially inspect the fruit Co see whether 
the farmworkers were picking the desired fruit. If the counter 
observed green fruit being emptied inCo Che bins, he or she 
would Cell Che worker Co pick ripe, noC green, fruic. When Che 
field bins were filled, Chey would CransporCed Co Che packing 
house where Che fruic was inspecCed again as Co color and size. 
Here, any green fruiC was discarded. When a load conCained an 
inordlnaCe amounc of green fruiC, Che packing house inspecCor 
would radio Che General Foreman Co report Chat 'green fruit was 
coming into the packing house. 

In addition to requiring that farmworkers pick only rip* 
peaches. Respondent maintains a productivity standard of eight 
(8) bushels of peaches per hour (Fairvlew ExhiblC No. 1). 
Respondenc acknowledges Chac on some days IC is impossible for 
any farmworker Co meeC Chis producClviCy standard. 

AC the commencement of the 1984 harvest season. Respondent was 
plagued with workers, both domestic and foreign, picking green 
fruit. According to Respondent's General Foreman, nearly all of 
the workers picked some amount of green fruit at one Cime or 
another. A% a disciplinary measure for picking green fruit, as 
well as low productivity, high bruise rates and other production 
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problans, R«*pond«nC •nploycd Ch« pracclca of "sltClng down" 
Ceoporary foralgn workars; "aicclng down" was acconpllahad by 
making Cna workar tic on Cha bua from on« hour Co an anClra day. 
Indaad, as many aa Chlrty H-2 workar* wara "saC down" at a Clme 
dua to problaos wich Chair work. RaspondanC found thla 
disciplinary pracClca Co ba axCramaly affacciva — afCar balng 
"see down" Cha Camporary foralgn workars would pick "whaC was 
supposed Co coma off." During 1984 harvasC season, however, Chls 
form of discipline was noc used Co correcC Che produccion 
problems of domesdc workers. In 1984, no H-2 workers were 
discharged for low produccion, picking green fruic, or oCher 
produccion problems. During Che same season, numerous domesClc 
workers were discharged for producClon-relaCed problems 
(Complalnancs' ExhlblC #10). 

On or abouC Augusc 6, 1984, Decease Oejaan, FrlCzner SC. VlcCor, 
ICallen Celony, Jacques Charles, Denis Savaur, Ludes Pierre, 
Larose Wanle, Dlnaus Joseph, Jean Joseph, Michel Harcelln and 
Emmanuel Charles (herelnafCer referred Co as ComplainanCs or Cha 
Dejaan crew) were referred for employmenC at RespondenC Orchard 
by Che HagersCown Office of Che Maryland DeparCmenC of 
EmploymenC and Training. ComplainanCs are domesClc workers, all 
of whom speak Che HalClan Creole language. ComplainanCs reporCed 
Imnedlacaly Co RespondenC's office, passed a ladder CesC, and 
were hired. AlChough Tuesday, AugusC 7, 1984, was Che 
ComplainanCs' flrsC day of work, Che Dejean crew did noC 
acCually begin picking peaches unCll Friday, Augusc 10, 1984 
(Falrvlew ExhlblC Mo. IS). On ChaC daCe, ComplainanCs were 
assigned Co pick elghc hours, and achieved hourly produccion 
rates of between 4.62 and 7.2S bushels. 1/ During the week 

1/ For the tieek ending August 11, 1985, Complalnancs worked only 
one day, Friday, Augusc 10, 1984. Their Individual production 
averages for this day were: 

Dejean 
Celony 

(7.25) J. Joseph (4.88 D. Joseph (5.75) 
(4.62) Savaur (4.88) Marcelln (5.88) 

E. Charles (5.0) Pierre (5.0) Wanle (5.88) 
St. Victor (5.63) J. Charles (4.63) 
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•nding August 11, 1984, RaspondanC ••ployed slxty-Chr*« (63) 
Camporary foraign workars to pick paacha* 2/, and all of tbaaa 
had between two and four day* in the peach orchards. Despite 
having Bore days in the orchard picking peaches, thirteen (13) 
temporary foreign workers achieved production averages less than 
the lowest production average on Dejean crew (Celony 4.62). 3/ 
Further, only one teisporary foreign worker net the eight bushel 
production standard. 4/ 

On Monday, August 13, 1984, Coaplainants were assigned to pick 
peaches for three and one-half hours; fifty-three (53) of 
Respondent's H-2 workers were assigned Co pick peacbes for nine 
hours and ten more were assigned to pick peaches for five and • 
half hours. While the exact nature of Coaplainants' peach pick- 
ing assignment on this day is unknown, Coaplainants only picked 
between one and four busnels in the entire three and one-half 
hour period, achieving an average productivity rate far lowar 
than they had accomplished on their first day in the orchard. 
(Falrview Exhibit No. IS), (^inversely, the temporary foreign 
workers were assigned longer hours and had generally high pro- 
ductivity rates on this day; several workers picked over 100 
bushels. (Falrview Exhibit No. 16). Coaplainants were again 
assigned peach-picking duties on Wednesday, August IS, 1984. For 
the entire course of Complainants' two weeks of eaployment, thay 
achieved average production rates of between 3.8 and 5.3 bushels 
per hour. Several temporary foreign workers also had average 
production rates within this range for this period (Reynolds, 
Richardson, Steele, and Hurray). Forty-eight (48) of 
Respondent's temporary foreign workers did not aeet the eight 
bushel per hour production standard for this Ciae period. 
(Falrview Exhibits Nos. 15, 16 and 17). 

2/ Thirty-one (31) of these were assigned Co pick both suaaer apples 
and peaches during this week; their apple production was dis- 
counted in figuring average production rates. 

3/ These are: 

Four (4) days peach picking: Peters (4.44). Martin (4.52), 
and Murray (3.80) 
Three (3) days peach picking: Reynolds (4.54), Mellls 
(4.39), Carter (4.24), Richardson (4.34), Puaey (3.76), and 
Sharrier (4.59) 
Two (2") days peach picking: Besley (4.0), Sterling (4.52) 
Soellie (4.17),' and Linds«y (4.0) 

4/ Hubert Gordon (9.57) 
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On or about August 16, 1984, th« antlra D«1e«n craw was dlscharg- 
ad for failure to neat tha Raspondant s productivity rata, 
fallura to follow instructions and languaga problams (Fairviaw 
Exhibits Nos. 4 through 14). With raspact to tha allagad fallura 
to follow directions, on or about tha first day tha Complainants 
ware assigned to pick peaches, it came to the attention of 
Respondent's General Foreman, via the packing house, that the 
Dejean craw was picking green peaches. On this day, the General 
Foreman himself attempted to instruct the Complainants as to 
which peaches to pick by showing them an example of a ripe peach 
and describing the desired qualities of the ripe fruit in 
English; i.e., "pick the big red ones." Neither the General 
Foreman, nor any other supervisor on Respondent's staff, speaks 
Haitian Creole; nonetheless, the General Foreman tried to 
connunicate as best as he could with the Dejean crew, seeking 
the assistance of crew members who understood him to tell the 
others. In addition. Respondent assigned an additional super- 
visor to work with the crew. None of the Complainants were 
warned or "set down" for picking green peaches or other 
production problems. On the contrary, at least three of the 
Complainants (Larose Wanie, Dinaus Joseph and Jean Joseph) were 
complimented on their work. The Complainants were not aware of 
complaints concerning their work performance, and none knew why 
he was being discharged. 

Immediately upon termination, the Complainants met with legal 
counsel and each Complainant signed Job service complaint forms. 
Worded in English, and prepared by their counsel, these 
complaints set forth substantially similar allegations that 
Complainants were discharged for failure to attain productivity 
standards while Jamaican H-2 workers who had' similarily low 
productions rates were retained by Respondent, end that Jamaican 
H-2 workers were permitted to "groundhog" (pick fruit from only 
the lower portions of the tree) and were otherwise given more 
favorable work assignments. These complaints were filed with the 
Hagerstown office, Maryland Department of Employment end 
Training, on Aguust 22, 1984. Because these complaints involved 
alleged violations of the terms and conditions of the Job to 
which Complainants were referred by the Maryland Job Service, 
the complaints were handled as Job service complaints under the 
applicable Federal regulations. 

By letter dated August 31, 1984, Samuel E. Pruett, Office 
Manager of the Hagersto%m Job Service Office issued a post- 
investigation determination on these complaints pursuant to 20 
C.F.R. 658.416(c). By this determination, Respondent was found 
in violation of 20 C.F.R. 655.202(a) by offering some of its 
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temporary foreign workers the benefit of continued eapLoynent 
when they did not oeet mlnlmua production etenderda. The 
determination found the allegation* concerning "groundhogglng" 
to be without merit. By letter dated October 8, 1984, this 
determination was affirmed by Stuart 0. Douglass, Director of 
the Job Training and Placement Administration, Maryland 
Department of Employment and Training. 5/ Respondent requested 
an administrative hearing in this case 5y letter dated October 
19, 1984. 

CONCLUSIONS OF LAW 

The primary issue in this Instant case is whether the Respondent 
violated 20 C.F.R. 6S5.202(a) by offering some of its temporary 
foreign workers the benefit of continued employment when they 
did not meet minimum productivity standards, while falling to 
offer the benefit of continued employaient to domestic woners 
who failed to meet the same standards. In pertinent part, 20 
C.F.R. Section 655.202(a) provides: 

"So that the employment aliens will not 
adversely affect' the wages and working con- 
ditions of similarlly employed U. S. workers, 
each employer's Job offer to U. S. workers 
must offer the same benefits which the em- 
ployer is offering, intends to offer, or will 
afford to temporary foreign workers. Con- 
versely, no Job offer may Impose on U. S. 
workers any restrictions or obligations 
which will not be Imposed on the employer's 
foreign workers..." 

20 C.F.R. 655.202(a). 

5/ It should be noted that on October 5, 1984, Stuart 0. 
Douglass notified William J. Haltigan, Regional Administrator, 
U. S. Department of Labor, of his office's intention Co 
dlscontiniie Job Services to the Respondent on the grounds that 
Respondent In this case violated 20 C.F.R. Sections 655.202(a) 
and 655.203j[c) in its administration of ttte ladder test and for 
failing to hire a qualified U. S. worker without a lawful 
Job-related reason. This letter, however, is apparently in error 
since neither of these Issues is the subject of instant 
complaints or of the State Office's actual determination on 
these complaints. 
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On August 16, 1984, Ch« •ntir* D«J«an er«w w«* discharged for 
falling Co laaeC Dlnimum productivity standards for pcach-plcking 
set by Respondent In its Job order (8 bushels per hour), for 
failing to follow directions with respect to picking ripe, not 
Sreen, peaches, and for languaee problems. 6/ As set forth In 
etail herein, the facts in this case clea'rly establish that 
Respondent did not enforce its 8 bushel per hour production 
standard on tenporary foreign workers. During the two weeks in 
question here (August 5, 1984 through August 18, 1984), 
Respondent employed sixty-three (63) workers; forty-eight (48) 
of these averaged less than 8 bushels per hour for this time 
period. During the week ending August 11, 1984, only one of the 
sixty-three (63) workers met this production standar'HT'Yet no 
H-2 worker was discharged for production reasons. 

Respondent acknowledges that, at times during the harvest 
season, it is Impossible for any foreign worker to reach this 
minimuffl production standard, thereby suggesting that the 
standard is variable. Assuming, arguendo. the existence of a 
relative productivity standard, the record still supports a 
conclusion that Respondent treated H-2 workers differently, and 
•ore favorably, than its domestic workers. During the subject 
time period, members of the Dejean crew achieved average product- 
ivity levels between 3.8 and 5.3 buahels, and were discharged. 
Four (4) temporary foreign workers had productivity levels 
within this range, but were not discharged. More significantly, 
during the week ending August 11, 1984, the members of the 
Dcjean crew - after one day of peach picking - reached an 
average production levels of between 4.62 and 7.25 bushels per 
hour. .Thirteen (13) H-2 workers had average production levels 
below the lowest of the Dejean crew, after between two and four 
days of peach picking. The Dejean crew was discharged; the H-2 
workers were not. The record could not be clearer that 
Respondent offered temporary foreign workers, who did not meet 
minimum productivity standards, the benefit of continued employ- 
ment and denied this benefit to the domestic Complainants. Put 
another way. Respondent imposed and enforced production 
standards or "obligations" upon the domestic Complainants which 
were not imposed and enforced upon its temporary foreign 
workera. EiChisr way. Respondent is in violation of 20 C.F.R. 
Section 655.202(a). 

6/ The recdrd fails to reflect what weight each of these factors 
was actually given in the termination decision. The terminating 
official, C. Marshall Ritter, did not testify at Che hearing. 
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It Is lmport«nt to noc* h«r« that R«*pond«nC proals«d, through 
Its Job Order, to provide Its workers • three-day training 
period, at the conclusion of which workers must have reached the 
required production standards. Complainants, however, did not 
work a full three days in the orchard before they were discharg- 
ed for production reasons. The record reflects that on Monday, 
August 13, 1984, Complainants worked only 3.5 hours picking 
peaches; during that three and a half hour period, they each 
picked between one and four bushels only. In comparison, fifty- 
three of the Respondent's temporary foreign workers picked 
peaches for nine hours on that day and several of these picked 
over 100 bushels. While the exact nature of the Complainants' 
Job assignment on this day is unknown, it clearly offered them 
little chance to improve their productivity levels. On the 
contrary, on this date. Complainants achieved an average 
production rate far lower than they had achieved on their first 
day in the orchard. Not only were the Complainants discharged 
prior to the completion of a full three-day picking period, but 
the record strongly suggests that their assignment on August 13, 
1984 was far less favorable than the %rork assignments given to 
all of the H-2 workers. 
With respect to Complainants' alleged failure to follow instruc- 
tions concerning the picking of ripe peaches, Che record re- 
flects that Respondent had a continuing problem with its 
workers, both domestic and foreign, picking green fruit. On the 
first day in the orchard. Respondent's General Foreman person- 
ally demonstrated to the Complainants which fruit was to be 
picked. Thereafter, however, no further complaints on this 
subject were siade to the Dejean crew, and the work of several 
Complainants was even complimented by their direct supervisor. 
Thus, Complainants understandably believed that there was no 
further problem with the fruit they were picking. If Respondent 
continued to find fault with the Complainants' work, this was 
not communicated to the Complainants; no warnings were given and 
no other disciplinary action was taken against them until they 
were discharged. This is in sharp contrast to the efforts made 
by Respondent to discipline dozens of temporary foreign workers 
for similar problems by "sitting them down" on the bus. 
Respondent found this technique to be extremely effective in 
correcting picking deficiencies, yet readily admits that this 
technique was never used to discipline or warn domestic workers, 
including Complainants,  of production problems. 7^/    In siM, 

7/ Complainants argue that such non-verbal "feedback" would have 
Ivad special significance to the Creole-speaking Complainants, 
given the language difference and Respondent's lack of Creole- 
speaking supervisory personnel. The Special Examiner agrees. 
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t Respondent offered It* teoporary foreign workers the benefit of 
J clear disciplinary action tor production-related problens, prior 

to discharge, while the same benefit was not offered to 
Respondent's domestic workers. By this disparate treatment. 
Respondent is In violation of 20 C.F.R. 6SS.202(a). 

DECISION 

Respondent Is In violation of 20 C.F.R. 655.202(a). The 
determination of the Director In the above-captloned case Is 
affirmed. 

Job services shall be terminated pursuant to 20 C.F.R. 
658.501(a). 

" Soaclal Examiner Special Examiner 

Date: October 8, 1985 

NOTICE OF RIGHT OF FURTHER APPEAL 

Any Interested party may file an appeal from this decision. This 
appeal must be taken in irrltlng, within 20 working days from the 
certified date of the receipt of the decision. This appeal muat 
be taken to the Regional Administrator, William Haltigan, U. S. 
Department of Labor, Employment and Training Administrator, 
Region III, P. 0. Box 8796, Philadelphia, Pennsylvania 19101, 
Attn: III TCRC. 

COPIES MAILED TO: 

Solicitor of Labor 
Attn: Associate Solicitor for 

Employment and Training 
Legal Services 
Department of Labor, Rm. N. 2101 
200 Constitution Avenue, N. W. 
Washington, D. C. 20210 

William Haltigan 
U. S. Department of Labor 
Employment and Training Administration 
Region 3 
P. 0. Box 8796 
Philadelphia, Pennsylvania 19101 
Attn: III TCRC 
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DEPARTMENT OF EMPLOYMENT AND TRAINING" 

80AR0 Of APPEALS 
1100 NORTH EUTAW STKCCT 

SALTIMOnC MARTLAND 21201 

ITATE or UAOYLANO 
HA ANY HUOMCI 

(Ml)JU-Ma2 
StvEHNE iMm» 

Anconio   Santo 

Frtirview  Orchcirds 

J. S. Complaint No. 46:tO-A5-62 

STATi:Mfi:NT OF THE CASE 

This is an appeal by the eniplover from a determination of the 
Director, Stuart O. Doualass on April «, 1*)«< that the qrower 
FaIrvlew Orchards Associates was in violation of the assurances 
contained in its application for temporary labor certification 
as set forth in 20 C.F.R. 65S.203(c). 

The employer did not appear at the hearing. The employer had 
aareed at a pre-hearina conference through its counsel that the 
case would be held on September 17 at Hagerstown. Maryland at 
10:00 a.m. Subsequently however, the employer's counsel 
announced that it would not participate in this hearing. The 
comnlalnants attorney was given the option to move to dismiss 
the appeal and chose instead to present testimony. 

FINDING OF FACT 

On September 2S, 1983, the complainant, Antonio Santo.'oresented 
himself at Fairview Orchards seeking employment. At that time, 
the grower Fairview Orchards, Associates, was employing tempor- 
ary foreign workers under job order no. <072<67 and 50% of the 
contract period under which the foreign workers were employed 
had not elapsed and would not elapse until October 6, 19B3. When 
the complainant was interviewed by a supervisor for the grower. 
the complainant presented his paycheck stub from his prior 
employer. Hepburn Orchards, during the same season. 1983. The 
check stub showed the amount of bins picked per pay period. The 
complainant's production level was lower than the employees then 
working at Fairview Orchards Associates. 

The interviewer f i 1 led out an Interview summary form for the 
complainant's interview and showed under the heading rejected 
reason "work reference - Hepburn Orchards (83 season). 9/26/83 - 
T. Hepburn stated that Santo was fi red because of low produc- 
tion" and after that appear the intials of J. Reed, Controller 

EXHIBIT "J" 
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or Fairview OrchArrtii Associates. Under a headino Comments the 
followinq appeared: "Santo qave confllctincj statements reqarflinn 
employment at Hepburn Orchards; application excludes Hcnhurn as 
'worK history*. Upon questioning, Santo .st<ited that he quit 
Mupburn Orchanls because he did not like the food served." After 
the qrower refused to hire the complainant, he filed a complaint 
with the Job Service aqainst the qrower on October 20, IIB'^ 
throunh his attorneys. In the complaint it was alleqed tii.-if. 
l-"airview Orchards Associates h.id violated the terms of the joi, 
order when they failed to hire the complainant. 

An investlnatlon was undertaken by the Job Service and riisclost-d 
tliot the comolainnnt was interviewed, that ho did exhibit his 
cneck stub and that he was plrkinq at a production level lower 
than the employees workinq at Fairview Orchards. As a result, 
ttic Job Service at first found on November i, l'>fl3 that th<» 
qrov/cr was not in violation of its job order. After aopropriate 
interveninq procedures, the Director, Stuart 0. Oouqlass, on 
Aorii i, lqR4, made a determination that the qrower was in 
violation if its job order because it was found by the Director 
on the basis of a letter from the Regional Administrator that 
"references may not be a requirement for hirinq ..." The deter- 
mination further found that at the time the comolainant was 
refused employment, Fairview Orchards was employino temnorary 
foreiqn workers under job order no. A072467, and 50% of the 
contract period had not elapsed. 

CONCLUSIONS OF. LAW 

The assurance placed in the job order by the qrower in conforn- 
Ity with 20 C.F.H. 655.203(e) stated that from the time the 
foreiqn workers depart for the employer's place of employment, 
the employer will provide employment to any qualified U.S. 
worker who applies to the employer until 50% of the period of 
the work contract, under which the foreiqn worker who is in the 
job was hired, has elapsed. It also provides that, in addition, 
the employer will offer to provide housinq, and pthcr benefits, 
wanes and workinq conditions required by ASS.202 to any such 
worker. 

In January of l^JftS, correspondence had taken olace between the 
aqent for the employer and the Reqional Administrator concerninq 
whether or not It was appropriate to require references for 
hirinq. The qrower had been informed by the Reqional Admin- 
istrator that It wos not appropriate. The qrower was therefore 
aware of the requirements at the time that it rejected the 
employment of Antonio Santo, the complainant, because of a work 
reference from another orchards. 
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The burden of proving that the determtnatlon of the Director is 
incorrect rests squarely upon the appellant. The aooellant in 
this case is the orower, Fairview Orchards, Associates. Since 
they did not appear and prosent any testimony they can hardly he 
said to have met this burden and therefore, based upon testimony 
presented on behalf of the complainant and the failure of the 
employer to appear and present testimony in opposition, it is 
concluded that the determination of the Director, Stuart O. 
Douglass was correct and that the grower must be decertified 
from use of the Job Services under the regulations. 

DECISION 

Failure of the arower, Fairview Orchards Associaces, to hire the 
complainant, Antonio Santo on September 29, 19A3 was in viola- 
tion of the assurances contained in its Job order no. £072^07 as 
required by S20 C.F.R. 65S.203. It is hereby ordered that the 
grower, Fairview Orchards Associates, be decertified from use of 
the Job Service services 20 days after the certified date of 
receipt of this decision. 

ite Hearing Examiner 

MAF:kmh 

DATE MAILED:    April ?., l^HS 

NOTICE OF HICHT OF FURTHER APPEAL 

Any Interested party may file an appeal from this decision. This 
appeal must be taKen in writing within 20 working days from the 
certified date of the receipt of the decision. This appeal must 
be taken to the Regional Administrator, William Haltlgan, U. 5. 
Department of Labor, Employment t Training Administrator. Region 
^.   p.   O.   Box fl706, Philadelphia, PA 19101, ATTN: III, TfiRC. 

COPIES MAILED TO: 

Solicitor of Labor 
ATTN: Associate Solicitor for 

Employment G Training 
Legal Services 
Department of Labor, Rm. N 2101 
200 Constitution Ave., N.w. 
Washington, DC  20210 

William Haltlgan 
U. S. Oept., of Labor 
Employment 6 Training Administration 
Region 3 
P. 0. Box 8796 
Philadelphia, PA 19101 
ATTN:  III TGRC 
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U S Deoartmenl ol Labor o*''c* o< Adminiurauva Law juagtt 
"^ 1111 JOih si'*ei. N.w 

Washinglon. DC. 20036 

Date:    Deooiter ]4,  19B7 

Case  NO.     87-JSA-l 

J.S.   Case  Nos.   4S.''0-83-17 
4*30-83-50 

IN THE MATTER OF 

LFROY A«OR, ET AL., AND 
SIDOLES PRFSI, ET AL., 

Complainant 

HEPBURN ORCHARDS, INC. 
Respondent 

BEFORE:  Robert J. Shea 
Administrative Law Judge 

DECISTON AND ORDER 

This proceeding arises under the Wagner-Peyser Act of 1933, 
29 o.S.C. < 49 et seg., and the regulations governing the Job 
Service System lound at 20 C.F.R. Part 658. 

STATEMENT OF THF CASE 

The Complainants, migrant farm workers, were'referred for 
fruit harvesting employment with the Respondent Hepburn Orchards 
through the Interstate Job Clearance System, pursuant to job 
order 4072460 filed bv Hepburn on March 22, 1983.  Complainants 
Leroy Azor, Evalerl Blaise and Joirilus Pierre started working 
at Hepburn Orchards on or about July 20, 1983.  Complainants 
Sldoles presi and pauleus Blanc started work on August 2, 1983. 
Both the first and second groups of the Complainants were 
assigned housing at Hepburn's labor camp on Maryland Route 615 
(camp 13).  However, the Complainants were informed that neither 
employment nor housing was available for their families.  On 
August 12, 1983, and October 4, 1983, the Complainants filed a 
Job Service complaint with the Maryland Employment Security 
Administration allegina violations of General Administration 
Letter (GAL) No.46-81, Attachment 1, item 6(k) p. 7, which 
proposed requiring the grower to make unutilized housing 
available for family members of domestic workers. 

The Respondent maintained that he did not have housing 
appropriate for family members, that the job order clearly 
stated his intention to offer individual housing only, that he 
would have to open another camp to provide family housing and 
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finally, that he was not required to offer family housing since 
it was not the prevailing practice in the community. 

Bv letters of sanuel Pru»tt, (on September 1, 1983 for the 
first group and on October 14, 1983 for the second group) the 
Haoerstown Employment Service Office adopted the position of the 
Respondent, pointing out that the U.S. Department of Labor had 
withdrawn the proposal which reauired family housing in favor of 
continuing to rely on 20 C.P.R. c 6S5.202(b)(1). 

The Complainants, on September 6, 198:) and February 7, 
1984, appealed this decision to the Director, Haryland 
Department of Employment and Training.  On October 21, 1983, and 
March 29, 1984, the Director affirmed the decision of the 
Hagerstown office.  The Director decided the Respondent did not 
violate the terms and conditions of the iob order since he found 
the prevailing practice was to provide individual housing only 
and the available housing was not suitable for family housing. 

aA.    wcic   ^'uiiau 1 Auatcu. vii    noL^ii    X7,    A70^,    Liic   9pd.ioji    bxaininer 
rendered his decision.  The Special Examiner found that the area 
of intended employment included Washington County, Maryland; 
Franklin and Pulton Counties, Pennsylvania; Jefferson and 
Berkeley Counties, West Virginia; and Hampshire County, 
Frederick County and Clarke County, Virginia.  The Special 
examiner also found that it is the prevailing practice in the 
area of intended employment to provide family housing.  Despite 
these findings, the Special Examiner affirmed the decision of 
the Director, holding that the Respondent's good faith* belief 
that he had acted in conformity with the Regulations rendered it 
'grossly unfair" to censure the Respondent for a violation of 20 
C.F.R. « 655.202(b)(1). 

Pursuant to 20 C.F.R. « 658.418, on April 12, 1985, the 
Complainants appealed the decision of the Special Examiner to 
the Regional Administrator, employment and Training 
Administration, U.S. Department of Labor.  Tn a decision 
rendered May 16, 1986, the Regional Administrator affirmed the 
decision of the Special Rxaminer.  The Regional Administrator 
went further, however, and limited the area of intended 
employment to "the geographical area (Hancock, Maryland and 
vicinity within Maryland) of the Respondent orchard." The 
Regional Administrator then found that the prevailing practice 
within that area was to provide individual housing only. 
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This is an appeal of the Kegional Administrator's 
decision.  A formal hearing was held before the undersigned in 
Hagerstown, Maryland on March 2'%, 1<)87, at which time all 
parties were afforded full opportunity to present evidence and 
argument, pursuant to 20 C.P.R. < 6S8.42S. 

The issues on appeal are as follows: 

A. Whether the Complainants are United States workers 
within the meaning of 20 C.F.R. « 6SS.202(b)(1); 

B. Whether the Complainants' spouses and children 
constitute families within the meaning of 20 
C.F.R. < K55.202(b)(1): 

C. Whether the "prevailing practice within the area 
of intended employment," as set out in 20 C.F.R. 
S 6SS.202(b)(1), is to provide family housing: 
and 

D. Whether, upon a finding that the Respondent 
violated the Regulations or failed to comply 
with the terms of its 1983 job order, the proper 
remedy is decertification under 20 C.F.R. < 655.210 
or a discontinuation of the services of the United 
States Employment Service system under 20 C.F.R. 
c 658..500. 

FINDINGS OF FACT 

Hepburn Orchards, Inc. Is a fruit grower located in 
Hancock, Maryland.  Hepburn Orchards' operations are situated in 
the western-most portion of Washington county, Maryland at a 
point where the Maryland state boundaries narrow to 
approximately four miles wide in a north-south direction between 
the borders of neighboring West Virginia and Pennsylvania. 
Complainants' State Hearing Exhibit 2 (map of region).  A 
portion of Hepburn's orchard extends into Pennsylvania as well. 
Transcript of Federal hearing, March 25, 1987 (hereafter "TR"), 
at 56. 

Hepburn's operations are located within a four state area 
in the upper, Shenandoah River vallev which is a heavily 
concentrated and unified apple-growing region.  Complainants' 
State Hearing (hereafter "SH"), Exhibit 9 (James Holt, An 
Assessment of Factors Affecting employment of Temporary Foreign 
Labor in the east Coast Apple Harvest), at 42.  The counties 
within the four states that have the heaviest concentration of 
fruit producing trees include Franklin and Adams counties in 
Pennsylvania; Washington County, Maryland; Hampshire, Berkeley 
and Jefferson Counties, West Virginia; and Frederick and Clarke 
Counties, Virginia.  SH Exhibit 9 at 42, n. 2. 
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Fruit Dickers routinely comnute throughout the four state 
area seeking work on the orchards in the area.  It is not 
uncommon for workers to commute to western Maryland Orchards 
from points in Pennsylvania, West Virginia and Virginia.  SH at 
128-130; TR at 63-67, 67-71, 15S-60, 160-63, and 164-69.  Farm 
worker employment services also refer workers to jobs throughout 
the four state contiguous area.  TR at 237-38, 240-42 and 28S. 

.•tince about 1976, Hepburn Orchards has utilized temporary 
foreign workers 'in the H-2 program) to assist in the harvesting 
of its fruit crops. TR at 44.  Prior to 1973 Hepburn harvested 
its crops entirely with domestic labor.  SH at 207.  During the 
years that Hepburn Orchards relied on domestic labor, the 
orchard provided some family housing. TR at 76-77. SH at 197; 
SH, Complainants' exhibit 24 at 10.  The family housing provided 
was usually for husbands and wives who both worked at the 
orchard.  From the time that Hepburn orchards entered the H-2 
program, the orchard has moved away from hiring or housing the 
spouses and children of male workers.  TR at 42-46.. 

In 1983, Hepburn Orchards had available three migrant labor 
camps to house it harvest workers. Two of these camps (camps 41 
and 12) share a common site on Timber Ridge II while the third 
camp (camp 13 or the Harvania camp) is located on Maryland Route 
615. Camp 11 has a capacity of 57 persons.  There are 
approximately 13 rooms housing four individuals each and another 
room housing S Individuals.  Camp tl has three bathrooms and a 
common central mess area.  TR at 36-37; SH at 203-04.  Camp 12 
consists of two buildings.  One building Includes the kitchen 
and bathrooms while the other building includes the sleeping 
Quarters.  The building containing the sleeping quarters in camp 
12 has six rooms, each accommodating 10 persons.  TR at 40. 
Camp 13 (the Marvania camp) is a three-story structure.  Kitchen 
and bathroom facilities are situated on the first floor. The 
second floor is a large dormitory room accommodating 50 
Individuals.  The third floor includes a large dorilitory room, 
as well as five small partitioned rooms.  TR at 41; SH at 
201-03.  According to Maryland state health department 
officials, Hepburn's facilities at Ics Camo II and |3 could 
accommodate family members. SH, complainants' Exhibit 23 at 
9-11.  TR at 291-93.  From time to time after 1976, wives, who 
assisted in food preparation, were allowed to stay with their 
husbands in Camps II and 13.  TR at 60-61, 109, 111, 140, and 
144. 

In 1983 Hepburn Orchards, Inc. filed agricultural and food 
processing clearance orders seeking harvest workers for its 
fruit crops.  One of these clearance orders, number 4072460, 
sought 78 workers to perform peach and apple harvesting labor on 
Hepburn's operations between July 12 and November 4, 1983.  Job 
Order No. 4072460, dated March 22, 1983.  TR, Exhibit 3 at 32. 
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Hepburn Orchards' clearance order number 4077460 was circulated 
through the Interstate job clearance system.  As a condition of 
this clearance order being accepted into the interstate job 
clearance system, the wages and working conditions offered were 
required to be not less that the prevailing wages and working 
conditions among similarly employed agricultural workers in the 
area of intended employment.  70 C.i'.R. « 653.501 (d) (4 ). 
Clearance order 4072460 was submitted in conjunction with 
Hepburn Orchard's application for temporary labor certification 
for agricultural workers pursuant to 20 C.F.R. << 655.200, et 
seq.  The clearance order contained an assurance by Hepburn that 
it would provide housing as required by 20 C.P.R. ( 6SS.202. 
Job Order No. 4072460 at 4. 

Complainants are Haitian nationals who are residents of 
Immokalee, Florida.  Complaints were paroled into the united 
States and granted employment authorization by the Attorney 
General pursuant to 8 U.S.C. < 1182(d)(5).  These aliens have 
been granted special parole status as Cuban-Haitian entrants. 
See 1 C. Gordon t  H. Rosenfield, immigration Law and Procedure, 
2-188.3.  Most of the Complainants came to the United States 
from Barredars, Haiti, a rural community in Haiti, where they 
worked as farmers. 

Complainants Sidoles Presi, Joirilus Pierre and Evaleri 
Blaise were paroled into the United States by the Immigration 
and Naturalization Service before October 11, 1980.  Complainant 
Pauleus Blanc was paroled into the United States on December 19, 
1980.  All these Complainants were given employment 
authorization and documents designating them as "Cuban/Haitian 
entrants." TR at 135-137, 102-104; SH, Respondent's Exhibit 
vi.  Complainant Leroy Azor entered the United States in 1981. 
He was issued employment authorization by the INS and a document 
permitting him to lawfully reside and seek employment in the 
United states.  The employment authorization document placed no 
time limitation on Azor's ability to seek employment in the 
United States.  TR at 146-47. 

The Complainants were referred to Hepburn Orchards through 
the interstate job clearance system, pursuant to Job Order No. 
4072460.  All Complainants were assigned housing at Hepburn 
Orchards camo t3.  TR at 106-07, 117, 133; stipulation before 
state hearing officer. Exhibit 2.  Each of the complainants was 
accompanied to the Hagerstown area by a woman with whom he was 
residing at the time.  Complainants provided support for these 
women and, in the case of Complainant pauleus Blanc, support for 
Rsnol Blanc, the child of his union with Niliane Dimanche, both 
of whom accompanied him to Maryland.  TR at 107-08, 132-133, 
138-39 and 149. 
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The Complainants had entered into 'placage" unions with 
these women.  TR at 206-07.  "Placage' is a consensual union 
common in rural Haiti.  It is an agreement between two 
individuals that involves an exchange of obligations and duties, 
co-residence and the rearing of children.  Tt is recognized as 
marriage by the public, Haitian law and the Catholic Church. 
"Placage" is the most common form of marriage in rural Haiti. 
TR at 204-06, 208. 

upon commencing work at Hepburn Orchards, Complainants 
requested housing for their families.  Consistent with its 
policy of refusing to house non-working family members of fruit 
pickers, Hepburn Orchards denied this request.  TR at 106, 
110-11, 140, and 149.  Since Complainants could not have their 
families with them at the labor camp, they were forced to locate 
apartments in Hagerstown, approximately 35 miles from Hancock. 
Complainants visited their families on weekends and occassional 
weekdays, making the trip by commercial bus.  TR at 110, 112-13, 
116, 141-144, and lSO-53.  Rent for the apartments was an 
additional expense for the complainants.  Pauleus Blanc and 
Sidoles Presi each spent $300 per month in reit for the two 
months their families resided at one apartment in Hagerstown. 
TR at 114.  Another apartment was shared by the families of 
Complainants Leroy Azor, Evaleri Blaise and Joirilus Pierre.  TR 
at 142-43 and 151.  Over the four month period their families 
resided at the apartment in Hagerstown, Complainants Azor, 
Blaise and Pierre each spent an average of SlOO per month in 
rent and utilitv expenses.  TR at 143-44, 151, and 153.  While 
the number of visits to their families varied. Complainants 
Azor, Blaise and Blanc travelled to and from Hagerstown at least 
once per week during their time at Hepburn Orchards. The 
one-way bus fare for this trip was $6.80.  TR at 116 and 144. 

Throughout the period complainants were employed by Hepburn 
Orchards, the orchard had migrant labor housing which was 
permitted for occupancy and was vacant.  TR at 62-63. 

The unavailability of housing for non-working family 
members has a serious detrimental effect upon the successful 
recruitment of domestic fruit pickers.  Department of Labor 
General Administration Letter 46-81 (September 11, 1981), 
Attachment 1 at 7; TR at 154, 178-79, 245, and 286.  Domestic 
fruit pickers who would go to Washington County, Maryland to 
work do not go since there is  no housing available for their 
families. 
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In Frederick County, Virginia, of four permitted migrant 
labor camps, housing to non-working family members, Including 
children, is normally offered at three of these camps.  TR at 
130, 176-77, 194; SH at 149-SO: Complainants' State Hearing 
exhibits 18 and 20. 

In Clarke County, Virginia, there are four permitted 
migrant labor camps.  Housing to non-working family members, 
including children, is normally offered at three of these four 
camps.  TR at 128, 173-75; Complainants' Exhibit 3. 

In Berkeley, Jefferson and Hampshire Counties, west 
Virginia, there are approximately 32 migrant labor camps. 
Of these camps, approximately 20 offer housing to non-working 
family members, with 16 housing children.  TR at 243, 245: SH 
Complainants' Exhibit 1; SH at 142, 147.  In Washington County, 
Maryland, there are approximately nine growers who operate 
permitted migrant labor camps.  Of these employers, six have 
housed family members in the past.  The prevailing practice in 
Washington County, Maryland is not to offer family housing. 
That has been the practice since the late 1970's — about the 
same time Washington County growers began participating in the 
H-2 program. 

In Adams County, Pennsylvania, there are approximately 80 
migrant labor camps.  Of these 80 camps, 57 have offered housing 
in recent years to non-working children of farm workers. TR at 
226.  Complainants' Fxhibits 8 and 9. 

In Franklin County, Pennsylvania, there are approximately 
23 permitted migrant labor camps.  Of these camps, at least 16 
offer housing to non-working family members, including 
children.  TR at 227, 283-84; Complainants' Exhibit 9. 

Prior to 1983, there had never been a survey conducted on 
the prevailing practice of Maryland growers with regard to 
provision of housing to non-working family members.  SH, 
Complainants' Exhibit 10.  Prior to 1983 Hepburn Orchards never 
inquired of the Onited States Department of Labor, the Maryland 
employment service or the Hayland Department of Health and 
Mental Hygiene as to the prevailing practice with regard to 
provision of housing to non-working family members.  TR at 
58-59; SH at 214-15. 

CONCLUSIONS OF LAW 

A.  THE COMPLAINANTS ARE U.S. WORKERS WITHIN THE MEANING OF 
20 C.F.R. < 655.202. 

1.  Discussion 

So that the employment of aliens will not adversely affect 
th* wages and working conditions of similarly employed U.S. 
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workers, each employer's lob offer to U.S. workers roust offer 
U.S. workers at least the same benefits which the employer is 
offerinq to temporary foreign workers.  20 C.P.R < 6SS.202(a). 

More specifically, ttie Regulations provide that in order 
to protect U.S. workers, every employer of temporary foreign 
workers must provide housing without charge to every U.S. 
worker.  "When it is the prevailing practice in the area of 
intended employment to provide family housing," the employer 
must provide housing to the families of such workers as well. 
20 C.F.R. < 655.202(b)(1). 

Since the purpose of .the Part 655 Regulations is not 
intended to benefit alien workers, but to protect U.S. 
workers, Alfred L.  Snapp t  Son, Inc. v. Puerto Rico, 458 U.S. 
592, 596 (1982), an initial hurdle to overcome before benefits 
are available under the Regulations is U.S. worker status.  A 
U.S. worker is defined in the Regulations as including "any 
worker who, whether U.S. national, citizen or alien is 
permitted to work permanently within the United States.  20 
C.F.R. < 655.200(b).  Since the Complaints here are neither 
U.S. nationals nor U.S. citizens, it is necessary to define 
"permanently" to see if the Complainants are U.S. workers. 
The Immigration and Nationality Act provides that: 

(31) the term "permanent" means a relationship of 
continuing or lasting nature, as distinguished from 
temporary, but a relationship may be permanent even 
though it is one that may be dissolved eventually 
at the instance either of the United States or of the 
individual, in accordance with law. 

8 u.S.C. c 1101(a)(31). The section has been interpreted to 
establish that "'permanently' does not mean 'forever.'" 
Sudomir v. McMahon, 767 F.2d 1456, 1462 (9th Cir. 1985); 
Hollev V. Lavine, 553 F.2d 845, 851 (2d Cir. 1977) cert- 
denied sub nom. Shano v. Hollev, 435 U.S. 947 (1978TI 

Sudomir and Holley concerned aliens' elgibility for the 
Aid to Families with Dependent Children (APDC) program under 
the requirements of 42 U.S.C. S  602(a)(13).  Those cases 
revolved around the meaning of "permanently residing" and 
looked to 8 U.S.C. S 1101(a)(31) to uncover that meaning. 
While this case concerns permission to work rather than 
permission to reside, the principles are related.  Permission 
to work implies permission to reside. 

In the present case, the Haitian Complainants who arrived 
in the United States before October 11, 1980, are legally 
entitled to work indefinitely, according to Department of 
Labor policy.  General Administrative Letter (GAL) No. 46-.81 
(change 1) at 3 (October 20, 1982).  Haitians arriving after 
this time are legally bound to the time specified on their 
individual classification papers. JJ. 
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A right to work indefinitely is a right to work 
permanently.  As stated in Sudotnir. 

A residence may be 'permanent' where the INS has 
permitted an alien to stay in the United States 'so long as 
he  is in a particular condition," Tquotinq Holleyl, even 
though circumstances may change, and the alien may later 
lose his right to stay.  A residence is temporary when the 
alien's continued presence is solely dependent upon the 
possibility of having his application for asylum acted upon 
favorably.  Aliens who have official authorization to 
remain indefinitely until their status changes reside 
permanently. 

Sudomir, 767 F.2d 1456, 1462 (9th Cir. 1985), emphasis added. 

2.  Application 

Turning to the instance case. It is clear that the 
Complainants are U.S. workers within the meaning of 20 C.F.R. 
« 655.202. 

All Of the Complainants are legally entitled to work 
indefinitely in the United States.  Complainants Blaise, Pierre 
and Presi fit this category by virtue of arriving in the United 
States prior to October 11, 1960.  GAL No. 46-81 (Change 1) at 
3.  Complainant Blanc fits this category by virtue of his 
designation as a 'Cuban/Haitian entrant.' This designation 
grants him a special parole status.  His entrance was lawful and 
he may seek employment in the united States as long as he 
renains in that condition. Under the analysis provided by 
Sudomir, he is entitled to work indefinitely in the United 
States.  The reasoning in Sudomir also mandates that Complainant 
Azcir receive indefinite status.  He is lawfully authorized to 
seek employment in the United States and, since there is no time 
limitation on the documents he received, he is also legally 
entitled to work indefinitely in the United States.  GAL No. 
46-81 (Change 1) at 3.  The Complainants' presence has been 
legitimized by an affirmative act. They are entitled to seek 
employment indefinitely, and thus, permanently.  Being entitled 
to work permanently they are U.S. workers within the meaning of 
20 C.F.R. « 655.200rb). 

Complainants Presi, BIa.ize and Pierre are also U.S. workers 
within the meaning of 20 C.P.R. < 65S.200(b) by virtue of their 
entrance to the United states prior to October 11, 1980, under 
official Department of Labor policy.  'The official DOL policy 
is that Cuban/Haitian parolees who entered the United States 
prior to October 11, 1960, are . . . 'united States workers' 
within the meaning of 20 C.P.R. [S 655.200(b)1.'  April 7, 1963 
telegram from Regional Administrator William Haltigan. 
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Pinallv, it is worthy of note that today the Complainants 
are eliqible for permanent resident status.  Congress has 
provided remedial legislation,  while it is not controlling on 
this case. Congress has explicitly provided that Haitians, 
such as the Complainants here, who emigrated to the United 
States before January 1, 1982, would, upon application, have 
their status adjusted retroactively to establish them as 
permanent U.S. residents as of January , 1982. Pub. L. 99-603 
$ 202 (1966).  Congress recognized that such Haitians have 
been 'permanently residing in the United states under color of 
law" and expressed its intent to grant these Haitians formal 
status "consistent with the reality of their permanent 
residency in the United States.* H.R. Rep. No. 682(1), 99th 
Cong., 2d Sess. 75-76 reprinted in 1986 U.S. Code Cong, t 
Admin. News 5649, 5679-80. 

The Respondent's argument to the contrary is not 
persuasive.  The Respondent relies heavily upon Phillips v. 
Brock, 652 F. Supp. 1372, 1378 (D. «D 1987).  Chief Judge 
Harvey in Phillips did not hold that the plaintiffs were not 
U.S. workers within the meaning of 20 C.P.R. < 655.200(b).  In 
Phillips, the court concluded only that Haitian plaintiff 
Marcel Joseph was not an adequate class representative. 

B.  THE COMPLAINANTS' SPOUSES AND CHILDREN CONSTITUTE FAMILIES 
WITHIN THE MEANING OF 20 C.P.R. < 655.202(b)(1). 

Complainants' spouses and children constitute families 
within the meaning of 20 C.F.R. t 655.202(b)(1).  Hepburn 
argues that Complainants have no standing to challenge his 
failure to provide workers with family housing under 20 
C.F.R. < 655.202(b)(1).  Hepburn argues that the Complainants' 
failure to be formally married removes any categorization of 
their spouses and children as their "families" under 20 
C.F.R. ( 655.202(b)(1). The validity of a marriage ceremony 
is to be determined by the law of the place where it was 
performed.  Kane v. Johnson, 13 F.2d 432 (D. Mass. 1926). 
While none of the Complainants were formally married according 
to United States' law, the Complainants were married 
consistent with their customs and tradition, in a placage 
union. Their "placage" unions would be recognized by the 
Haitian government and the Catholic church.  Since the 
marriages were valid in Haiti they are valid in the United 
States.  These unions were consensual, involved mutual 
obligations and in at least two instances (Complainants Blanc 
and Azor), included the birth and rearing of children.  The 
Complainants' unions meet the traditional definition of a 
family — a nucleus of two adults living together and 
cooperating in the care and rearing of their children. 
Finally, it is noteworthy that in 1983 Hepburn Orchards was 
indifferent to the Complainants' martial status.  The 
Respondent denied them family housing not because thev were 
unmarried but because the Respondent's policy was to deny 
family housing. 
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C  THE PREVAILING PRACTICE VflTHIN THE AREA OP INTENDED 
EMPLOYMENT. 

1.  The Area of Intended Employment 

The Regulations define the area of intended employment 
as: 

(Tihe area within normal commuting distance pf the place 
(address) of Intended employment.  If the place of 
intended employment is within a Standard Metropolitan 
Statistical Area (SHSA), any place within the SMSA is 
deemed to be within normal commuting distance of the 
place of intended employment. 

20 C.P.R. < 655.200(b). 

The SHSA in which Hancock, Maryland is included comprises 
Hagerstown, Maryland and surrounding Washington County 
(according to the U.S. Bureau of the Census).  However, the 
SMSA is only a minimum requirement of normal commuting 
distance,  under the Regulations, the test for the area of 
intended employment relies upon commuting distance not the 
SHSA.  The Regulations require that the normal commuting 
distance for the place of intended employment at least 
includes any place within the SMSA.  The normal commuting 
distance for the place of intended employment may go beyond 
the SHSA, However, and still be within the area of intended 
employment under 20 C.P.R. < 655.200(b).  SHSA's can include, 
and, in the case of large urban areas, frequently do include, 
portions of several states. 

The Regional Administrator's conclusion that the area of 
intended employment is limited by state boundaries is in 
error.  The Regional Administrator's reliance on ET Handbook 
NO. 385, 1-102 to 1-105 is misplaced.  See decision of the 
Regional Administrator, Federal Pile Tab T.     The agricultural 
reporting areas set out in the Handbook are limited by 
definition to geographic divisions within a state.  The 
definition of the "area of intended employment" set forth in 
20 C.P.R. ( 655.200(b) relies on commuting distances and is 
not limited by state boundaries. 

In addition, the Regional Administrator's conclusion that 
20 C.P.R. < 655.202(b)(1) must be interpreted in response to 
the language provided in the job order is unsound.  To hold 
that family housing shall be provided if the grower announces 
in his job order that he provides it is to engage in circular 
reasoning.  Holding that the area of intended employment is 
limited to that of the very grower for whose conduct complaint 
is being made strips the Regulations of any force.  Such an 
unchallenged reliance on the grower's job order and a myopic 
view of the Regulations cannot have been the Intention of the 
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Department of Labor.  The Regional Administrator's reasoning 
is especially unsound in this case where the Respondent's 
orchard is partially in Pennsylvania.  The Regional 
Administrator's decision would limit the area of intended 
employment to an area that does not even Include the 
Respondent's whole orchard. 

Turning the instant case, the testimony of fruit laborers 
supports a finding that 45 miles from Hepburn Orchards Is a 
reasonable commuting distance.  Testimony was received of farm 
workers commuting up to 60 miles each way.  Additionally, it 
is approximately 45 miles from one end of Washington County to 
the other (taking official notice of the Rand HcNally 
Cosmopolitan World Atlas).  Since the SMSA in which Hancock, 
Maryland is located includes all of Washington County, 
Maryland, following the Regulations it is reasonable to 
conclude that commuting distances from Hancock, Maryland are 
at least equal to the distances between points in Washington 
County.  Under this definition, commuting distance would be at 
least 45 miles.  Commuting distance is defined as including, 
at least, all points within the SMSA.  Since the SHSA Includes 
all of Washington County, commuting distance is at least equal 
to the distance from one end of Washington County to the 
other. 

The "area of intended employment" includes all counties 
located within a radius of 45 miles from Hepburn Orchard's 
location in Hancock, Maryland.  These counties are as follows: 
Franklin and Adams Counties, Pennysylvania; Washington County, 
Maryland; Jefferson and Berkeley Counties, West Virginia; 
Hampshire County, Frederick County and Clarke County, 
Virginia. 

2.  The Prevailing Practice 

If it is the "prevailing practice within the area of 
intended employment" the employer must provide family 
housing.  20 C.F.R. « 655. 202(b)(1).  "Prevailing" is defined 
as having superior force or influence; being most frequent or 
common.  Webster's New Collegiate Dictionary (1979).  20 
C.F.R. < 655.202(b) (1) requires the employer to provide family 
housing if the majority of growers in the area of intended 
employment provide it. I.e., if the most frequent practice is, 
to provide family housing.  'Based on the evidence. Including 
testimony from the Director of Migrant Education in 
Winchester, Virginia (TR at 171); Suzanne Benchoff of the 
Shlppensburg University Migrant Child Development Program (TR 
at 722); an employee of Telemon which is a non-profit 
placement service for migrant laborers in West Virginia (TR at 
238); the acting director of the Migrant Health Program, the 
Pennsylvania Department of Health (TR at 252 and Complainants' 
Exhibit 9); and an employment service officer with the 
Pennsylvania Department of Labor, Office of Employment 
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Secucity (TR at 263 and complainants' P.xhiblt 10)> the 
prevailing practice within the eight county area of intended 
employment is to offer family housing.  The majority of such 
employers offer family housing. 

3.  Suitability 

Respondent has maintained that he did not have housing 
appropriate for family members> a position affirmed by the 
Director, Maryland Department of Employment and Training. Th« 
space requirements for housing are provided for in 20 C.F.R. 
s 654.407.  Section 654.407 requires 50 square feet per 
occupant for sleeping purposes, partitioned sleeping areas for 
the husband and wife, and separate sleeping accommodations for 
each family.  The testimony of the Division Chief of Community 
Services for the Maryland Department of Health and Dental 
Hygiene (TR at 288) buttresses the conclusion that camps tl 
and 13 could accommodate families and fit the requirements of 
< 654.407. 

The Respondent has argued that the issue in this matter 
is not whether the housing was suitable for families but 
whether it was provided. That is not quite correct. The 
Issue is whether family housing should have been provided. 
Since the provision of family housing was the prevailing 
practice in the area of intended employment, family housing 
should have been provided. 

D.  SANCTIONS 

The Respondent argues that the lone sanction available in 
this proceeding is that provided by 20 C.F.R. < 655.210(al. 
This position is without merit.  Under 20 C.F.R. S 655.210(a), 
the Regional Administrator may investigate possible violations 
of temporary labor certifications by agricultural employers. 
However, this proceeding does not involve an action initiated 
by the Regional Administrator to deny temporary labor 
certification for failing to live up to the terms of past 
labor certifications.  The remedies available to the Regional 
Administrator under 20 C.F.R. < 655.210(a) are wholly separate 
from the remedies available under the Job service complaint 
System. 

20 C.F.R. < 655.210 merely curtails the application of 
other remedies in those situations where the Regional 
Administrator chooses to deny temporary labor certification in 
the upcoming year.  MacArthur v. Beauchesne, 82-TAE-l 
(December 12, 1982).  Here, however, the Regional 
Administrator has not decided to deny temporary labor 
certification.  He may choose to do so in the future and, if 
he does, he would be limited by the available remedy found in 
20 C.F.R. S  655.210.  In this matter, however, the complaint 
is a Job Service Complaint under 20 C.F.R. Part 658.  Part 658 
"allows for the imposition of various substantive sanctions." 
MacArthur, 82-TAB-l. 
 T 
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The authority of the Department of Labor Administrative 
law Judge under the Job Service Regulations derives from < 
658.42S.  Section 658.425(a)(4) states that the Administrative 
law Judge may render such rulings as are appropriate to the 
issues in question.  The section clearly contemplates the 
granting of remdial sanctions.  "The Administrative Law Judge 
. . . possesses the authority to impose any necessary 
sanctions." A broad grant of authority is necessary because 
"an integral and vital component of any such complaint system, 
whether or not directly expressed, is the ability to provide 
redress for any actions which are adjudged to constitute a 
wrong under that system.* MacArthur, 82-TAE-l (December 13, 
1982). 

1. Discontinuation of Services 

20 C.F.R. ( 658.500 governs discontinuation of services 
to employers by the Job Service System. The state agency 
shall initiate procedures for discontinuation of services to 
an employer when the employer has been found to violate the 
job service regulations.  20 C.F.R. < 658.501(a)(4).  Here, 
the Respondent has violated the Job Service Regulations by 
failing to provide family housing as required by 20 C.P.R. 
< 655.202(b).  In order to conform with the prevailing 
practice within the area of intended employment, family 
housing should have been provided. 

Additionally, the Respondent violated the assurances made 
in its 1983 job clearance order by failing to offer family 
housing to the Complainants' non-working family members.  The 
Respondent promised In the clearance order (under which the 
Complainants were hired) that it would provide U.S. workers 
with the benefits of 20 C.F.R. < 655.202, Including the family 
housing benefits of 20 C.F.R. < 655.202(b)(1).  Although the 
Respondent was required to provide family housing,.it did not 
provide it. 

Finally, in its clearance orders the Respondent 
misrepresented the nature of its available housing as 
"barracks" when the evidence shows there were numerous smaller 
rooms suitable for family occupancy, and the Respondent in 
fact used such rooms to house working husband and wife 
families.  Characterizing available housing which is suitable 
for family housing as solely "barracks" style housing is a 
material misrepresentation. 'A material misrepresentation in 
the employer's job order triggers the discontinuation of 
services provisions of « 658.501.  20 C.F.R < 653.501(a). 



\f.y 
411 

-15- 

Since Hepburn Orchards, Inc. has violated 20 C.F.R. 
< 6S5.202(b)(1) and has violated the assurances made in its 
job order, the state agency  (in this case the Maryland 
Department of Employment and Training) shall initiate 
procedures for the discontinuation of services to the 
Respondent, in accordance with 20 C.P.R. << 6S8.SOl(a)(3) and 
(4). 

2.  Restitution 

Restitution Is also appropriate under 20 C.P.R. 
< 6S8.42S(a)(4).  In order to have employment services 
reinstated, Hepburn Orchards, Inc. must meet the requirements 
of 20 C.P.R. $ 6S8.S04.  For purposes of reinstatement of 
services, appropriate restitution shall be as listed below. 
These figures include reimbursement for rental expenses 
incurred by Complaints in housing their families, plus the 
commuting costs of visiting their families once a week by 
commercial bus ($13.60, round trip): 

Complainant 
Months 
Worked Rent 

Commuting 
Expenses Total 

Leroy Azor 
Evaleri Blaise 
Pauleus Blanc 
Joirilus Pierre 
Sidoles Presi 

$ 400.00 
400.00 
600.00 
400.00 
600.00 

S 217.60 
217.60 
108.80 
217.60 
108.60 

$ 617.60 
617.60 
708.80 
617.60 
708.80 

ORDER 

1. The state of Maryland shall terminate all Job Service 
services to Hepburn Orchards, Inc., in accordance with 20 
C.P.R. S  658.501(a)(3) and (4) until reinstatement of services 
of deemed appropriate pursuant to < 658.504. 

2. Hepburn Orchards, Inc. shall pay to: 

Leroy Azor — $ 617.60 
Bvaleri Blaise — 617.60 
Pauleus Blanc — 708.80 
Joirilus Pierre — 617.60 
Sidoles Presi — 708.80 

ROBERT J. SHEir * 
Administrative Law Judge 
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Charles Stewart, et al. 
Complainant 

Falrview Orchards Associates 
Respondent 

eeeeeeeeeeeeeeeeeceeeeeeeeee 

Maryland 

Job Service Complaint 

Nuaber 4630-83-71 

This is a complaint brought by a farm labor contractor (Charles 
Stewart) under the Job Service Complaint System 20 CFR 6S8 
against a Maryland agricultural employer (Fairview Orchards 
Associates) alleging that the employer violated 20 CPR 6SS.203 
(e) and 20 CFR 655.202 (b)(1) by failing to offer the farm labor 
contractor and his crew employment and housing. 

Bacicground 

On August 5, 1983, farm labor contractor Charles Stewart, on 
behalf of his crew, hereinafter the Complainants, discussed 
potential for employment with Fairview Orchards Associates of 
Hancoc)c, Maryland, hereinafter the Respondent.  Mr. Stewart was 
informed by the Respondent that an offer of wor)c was not being 
made to his crew.  At that time, the Respondent was employing and 
housing temporary foreign wor)cers and fifty percent of the 
contract period had not yet expired.  On July 19, 1983, the 
Respondent was certified for 56 temporary foreign worlcers for the 
period from July 19, 1983, through November 4, 1983.  The 
Respondent offered no reason for its refusal to hire the 
Complainants other than the camp was full and they had no need 
for additional woricers. 

On November 4, 1983, the Legal Aid Bureau, representing the 
Complainants, filed a complaint with the Maryland Employment 
Security Administration alleging that the Respondent was in 
violation ofi 

1. 20 CFR 655.203 (d)(3> by failing to comply with assurances 
that it would cooperate with the E.S. system in contacting 
farm labor contractors. 

2. 20 CFR 653.501 (d)(4) and 20 CFR 655.203 (c> by failing to 
comply with requirements for hiring and accommodating women 
in the labor camp and failing to provide family housing. 

3. 20 CFR 655.202 (b)(1) by failing to offer housing to 
qualified O.S. worlcers. 

4. 20 CFR 655.203 (e) by refusing to offer employment to the 
Complainants. 

EXHIBIT "I" 
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On Novemtmr 22, 1983, th« Hagarstown Job Ssrvice Office ruled 
that the Respondent was not in violation of allegations 1 and 2 
but was in violation of allegations 3 and 4.  On Oeceaber 12, 
1983, the matter was elevated to the State Monitor Advocate per 
20 CFR 658.416 (c) on the basis that the Complainant was not 
satisfied with the local office resolution.  On April 9, 1984, 
the Director, Maryland Department of Bnployment and Training, 
issued a decision in which it was concluded that the Respondent 
did not comply with the terms of its job order and its temporary 
labor certification by refusing to offer employment to qualified 
U.S. workers before fifty percent of the period of the work 
contract, under which foreign workers were hired, had expired. 
On April 27, 1984, the Respondent appealed the State decision and 
requested a hearing.  On September 25, 1984, a State Hearing was 
held and a decision was issued on April 2, 1985.  The State 
Hearing Officer affirmed the decision of the Director, Maryland 
Department of Employment and Training, and ordered that all ES 
Services to the Respondent be terminated twenty days from the 
certified date of the receipt of the decision.  The Respondent 
appealed to the Regional Administrator on April 9, 1985. 

Discussion 

This is an appeal by the Respondent from a determination of the 
State Hearing Officer dated April 2, 1985, that the Respondent 
violated the assurances contained in its application for 
temporary foreign labor certification as set forth in 20 CFR 
655.203 (c) and 20 CFR 655.203 (e) by failing to employ the 
Complainants at a time when it was employing and housing 
temporary foreign workers and 50 percent of the contract period 
under which foreign workers were employed had not expired. 

It is clear that the preponderance of evidence and the weight of 
the Federal Regulations and clearance Order supports the 
Complainant in this issue.  It was apparently the Respondent's 
policy to hire domestic workers who applied only when an opening 
occurred in the domestic work force.  This is in direct violation 
of the assurances contained in the agricultural and food 
processing Clearance Order No. 4072459 and the requirements of 20 
CFR 655.203.  These assurances clearly stated that the Respondent 
would meet the requirements of 20 CFR 655.203 in that it would, 
from the time foreign workers departed for the place of 
caployaent of the Respondent, provide employment to any qualified 
U.S. worker who applies until 50 percent of the work contract 
period under which the foreign workers on the job were hired had 
elapsed.  In addition, the Respondent agreed to provide housing 
and other benefits to these workers.  In this connection, we 
further find that the Respondent's actions violate the assurances 
contained at 20 CFR 653.501 (d). 

25-196 - 90 - 1/, 
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In a brief submitted subsequent to Hearing Examiner Ferris' 
decision, the Respondent has advanced the argument that 
Mr. Stewart could not be offered employment since he was not 
registered with the State of Maryland under the Maryland Farm 
Labor Contractor Registration Act.  On the contrary, the Maryland 
Division of Licenses and Regulations has stated that crew leaders 
do not have to obtain a Maryland license before applying for work 
in Maryland.  They have further stated that growers can negotiate 
with crew leaders and promise jobs to these crew leaders prior to 
the crew leaders having to apply for a Maryland crew leader 
registration. 

It is therefore my opinion that the Respondent has failed to 
offer any credible justification for its action whatsoever. 
Overwhelming evidence exists to support the fact that qualified 
U.S. workers were available for referral and that 50 percent of 
the contract period under which foreign workers were employed had 
not expired.  The Respondent willfully chose to ignore its 
obligation to hire the Complainants despite warnings from Job 
Service staff that this refusal was in direct violation of the 50 
percent rule.  In this regard, we further find that the 
Respondent's actions violate 20 CFR 658.501 (3) and 20 CFR 
SS8.501 (6) which constitutes the basis for the discontinuation 
of services by the Job Service System. 

Decision 

The decision of Hearing Examiner Ferris ia amended to reflect the 
violation of Federal Regulations at 20 CFR 653.501(d), 20 CFR 
658.501(3) and 20 CFR 658.501(6).  This provides the basis for 
the discontinuation of services by the Maryland Job Service 
System to the Respondent. 

I am offering in writing by certified mail to each party to the 
complaint an opportunity for a hearing before a DOL 
Administrative Law Judge, provided the party requests such a 
hearing in writing from me within 20 working days of the 
certified date of receipt of this decision and the offer of 
hearing. 

DATE 
SEP 0 9 I98S 

SIGNED, 
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COHHENTS BY FRIENDS OF FARMWORKERS, INC. 
ON THE TESTIMONY OF THE AMERICAN FARM BUREAU FEDERATION 

TO THE HOUSE OF REPRESENTATIVES 
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

WITH REGARD TO REAUTHORIZATION OF THE LEGAL SERVICES CORPORATION 

Prepared by 
Arthur N. Read, General Counsel 
Friends of Farmworkers, Inc. 
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COMMENTS BY FRIENDS OF FARMWORKERS, INC. 
ON THE TESTIMONY OP THE AMERICAN FARM BUREAU FEDERATION 

TO THE HOUSE OF REPRESENTATIVES 
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS 

WITH REGARD TO REAUTHORIZATION OF THE LEGAL SERVICES CORPORATION 

Prepared by 
Arthur N. Read, General Counsel 
Friends of Farmworkers, Inc. 

On July 19, 1989 Keith Eckel, President of the Pennsylvania 
Farmers Association, testified before the House of 
Representatives Subcommittee on Administrative Law and 
Governmental Relations on behalf of the Pennsylvania Farmers 
Association and the American Farm Bureau Federation. That 
testimony was submitted for consideration in relationship to the 
reauthorization of the Legal Services Corporation Act. These 
comments are in response to Issues raised by Mr. Eckel's 
testimony. 
LEGAL SERVICES  FOR FARMWORKERS   IN PENNSYLVANIA 

Friends of Farmworkers, Inc. is the only program providing 
legal representation to thousands of migrant and seasonal 
farmworkers in Pennsylvania. Friends of Farmworkers, Inc. has 
been primarily funded by non-LSC funds and is a "sub-recipient* 
oC LSC funds through Community Legal Services,  Inc. 

The most recent U.S. Department of Commerce, Bureau of 
Census, Census of Agriculture for Pennsylvania indicates that in 
1987 a total of 18,495 Pennsylvania farms employed hired labor at 
a total cost of $292 million dollars, and that 4,202 farms spent 
a total of $28.9 million dollars in contract labor. See 1987 
Census of Agriculture Volume I, Part 38 County Data Table 3, p. 
169. These figures represent an increase from $224 million 
dollars in costs for hired farm labor in 1982 and $12.2 million 
dollars  in contract  labor.     H. 

In addition to tree, fruit, and vegetable industries 
employing thousands of migrant farmworkers, Pennsylvania employs 
additional thousands of migrant farmworkers in the production of 
mushrooms in southeastern Pennsylvania and continues to lead the 
nation   in   the   production   of   mushrooms.      The   1987   Census   of 
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Agriculture  shows   204  nushcoon  farms  with  total  gross  sales  of 
$225.3 million dollars. 

Based upon a review of county by county datar Friends of 
Farmworkers, Inc. has estimated that there are a total of 17,300 
migrant farmworkers in Pennsylvania and that when their 
dependents are included this represents approximately 50,000 
migrant farmworkers and dependents. In addition. Friends of 
Farmworkers estimates there are an additional 32,200 seasonal 
non-migrant  farmworkers. 

Although the complaints of the Pennsylvania Farmers 
Association concerning farmworker legal representation might give 
the impression that the Legal Services Corporation has so 
generously funded such representation that agricultural employers 
in Pennsylvania are overwhelmed, the Legal Services Corporation 
has only allocated $55,438 per year for farmworker representa- 
tion throughout Pennsylvania. 

Because of the large size of this farmworker population and 
the severely limited levels of funding, priorities for legal 
representation of farmworkers in Pennsylvania have been placed on 
the workplace related problems of farmworkers, including problems 
with unpaid minimum wages, substandard housing, and violation of 
federal protective laws for farmworkers including the Migrant and 
Seasonal Agricultural Worker Protection Act. 
PENHSYLVANIA FARMERS  ASSOCIATION  COMPLAIWTS 

Mr. Eckel's testimony candidly acknowledges that the 
American Farm Bureau's principal complaint is actually with the 
Migrant and Seasonal Agricultural Worker Protection Act (AWPA) 
which was enacted effective April 1983 as a successor to the Farm 
Labor Contractor Registration Act (FLCRA). The FLCRA was 
initially enacted in 1964 and was widely acknowledged to have 
failed to accomplish its principal goal of ending the long 
documented abuse of migrant  farmworkers. 

The AWPA recognized that agricultural employers as joint 
employers shared responsibility for abuses of migrant 
agricultural  workers.     The  statute  continued provisions,   already 

2 
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existing in PLCRA, for awards of statutory damages to migrant 
farmworkers abused by their employers. The AWPA has no provision 
for awards of attorneys fees, but such attorneys fees can be 
awarded by federal courts for violations of the minimum wage 
provision of the Pair Labor Standards Act (FLSA) or for state 
wage payment statutes providing for the award of attorneys fees. 

The heart of the American Farm Bureau's actual dispute with 
legal services for farmworkers is the belief that if there were 
no legal services programs for farmworkers, farmworkers would be 
unable to pursue their Congressionally authorized claims for 
statutory damages under the AHPA and the FLSA. 

On July 13, 1987 Congressman Bruce Morrison, a member of 
this Subcommittee, participated In hearings held in Blglerville, 
Pennsylvania before the Subcommittee on Labor Standards of the 
Committee on Education and Labor of the House of Representatives. 
At that hearing Friends of Farmworkers, Inc. General Counsel 
Arthur N. Read responded to many of the agricultural employer 
complaints about Friends of Farmworkers, Inc. representation of 
farmworkers. A transcript of those hearings has been prepared as 
Serial No. 100-50. We would particularly refer the Subcommittee 
to pages 48 through 114 and pages 145 through 157 thereof. In 
that testimony Friends of Farmworkers, Inc. responded to 
concerns expressed by growers that a mandatoi^y pre-litlgatlon 
dispute resolution process was required and documented our 
established willingness to resolve claims of farmworkers both 
prior to and during  litigation. 

As our testimony at the July 1987 Subcommittee on Labor 
Standards hearings indicated, we do not believe that it would be 
helpful to add requirements for pre-litlgatlon dispute 
resolution since the Migrant and Seasonal Agricultural Worker 
Protection Act (AWPA) already Includes appropriate provisions 
encouraging parties to attempt to resolve their disputes. Prior 
to the July 1987 hearings before the Subcommittee on Labor 
Standards, Friends of Farmworkers, Inc. had voluntarily agreed to 
establish  an  experimental  dispute   resolution   system  with   tomato 
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faraecs in northeastern Pennsylvania. Only six (6) farms ever 

agreed to participate in this system. A tenured Dickinson law 

school professor agreed to serve as a mediator at greatly reduced 

compensation. 

Unfortunately, Friends of Farmworkers, Inc. would agree 

with Mr. Eckel that experience with this system has not been a 

success, although our reasons for reaching this conclusion are 

very different than Mr. Eckel's. In his oral testimony in 

response to questioning from Rep. Barley Staggers, Mr. Eckel 

claimed: 

There have been two attempts at mediation in excess of a 

two-year period where there have been, I believe, over 20 

law suits filed.  In both of those mediation attempts, the 

workers were already gone home and the mediation occurred 

between the attorneys for both sides. 

Mr. Eckel then identified his principal interest in the 

mediation process as being an opportunity to try to "solve the 

problem while the worker was here.' 

Northeastern Pennsylvania's tomato harvest is a very short 

harvest season with workers frequently in Pennsylvania for only 

four to six weeks. Many of these workers are also dependent on 

farm labor contractors (crew leaders) for return transportation 

to their homes in Florida or Texas and sometimes employment in 

other states. As a result, many of these workers are afraid of 

the potential for retaliation if they raise any issues during 

the brief harvest season. Mr. Eckel correctly notes that the 

AWPA provides that it is a violation of the law if any action is 

taken against a worker for filing a complaint, but Friends of 

Farmworkers is unable to assure farmworkers seeking to pursue 

such complaints that this provision guarantees that such 

retaliation or discrimination will not occur. 

The agreed first step of the Pennsylvania tomato Industry 

dispute resolution process is direct contact between the farm 

operator and the workers' legal representatives to attempt direct 

resolution of the dispute.  Mr. Eckel's testimony is misleading 

4 
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at best In its attempt to indicate that Friends of Farmworkers 

has failed to attempt to solve problems during 1987 and 1988, 

while workers were here. 

In 1987 attempts at direct in-season resolution of disputes 

between one farm operator and its farm workers (principally over 

farm labor camp conditions) resulted in the immediate termination 

of the whole farm labor crew. The farmworkers' legal claims were 

subsequently resolved through post season mediation and 

litigation, but that experience gave Friends of Farmworkers 

little reason to encourage others to undertake in-season 

mediation with their employers. 

In 1988 at another farm a mediator was involved in an 

attempt to resolve a dispute in which farm workers appeared and 

explained their complaints to the grower and the mediator. Not 

only was this in-season mediation process totally unsuccessful 

in resolving the dispute, it created tensions in the farm labor 

camp that resulted in the lead complainant being attacked and 

beaten in the farm labor camp within a week after a mediation 

session. 

Contrary to Mr. Eckel's testimony. Friends of Farmworkers 

has undertaken other attempts at direct resolution of complaints 

involving farms participating in the experimental dispute 

resolution process while workers were present during the season 

in Pennsylvania, but the experience of the last two years in 

northeastern Pennsylvania provides little basis for advising 

workers that laws penalizing retaliation against complainants 

will be sufficient to guarantee that such retaliation will not 

occur. 

Hr. Eckel's oral testimony is also totally Incorrect in 

suggesting that 'over 20 law suits' have been filed against the 

six farm operators who agreed to participate in the mediation 

process. In fact, to date only two lawsuits have been filed as 

a result of disputes arising out of the 1987 and 1988 tomato 

harvests in Pennsylvania, involving farms that agreed to 

participate in the dispute resolution process. Both of these 
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lawsuits have been settled with the mediation process having 

played at least a partial cole in ultimate resolution of both 

lawsuits. 

Mr. Keith Eckel's written testimony asserts that "litigation 

defense costs are driving growers out of business." There is 

little documentable support for this claim. 

Pennsylvania agriculture continues to thrive despite the 

many economic forces affecting that industry. Hr. Eckel's 

testimony bemoans the condition of 'field vegetable production, 

mostly tomatoes' in the north central counties of Pennsylvania. 

Hr. Eckel's testimony states: 'There used to be almost three 

thousand acres under production; now there are only about two 

thousand.' 

The most recent data from the 1987 Census of Agriculture 

belies Hr. Eckel's complaints. Statewide a total of 7,025 acres 

of tomatoes were reported to the Census Bureau in 1987 as 

producing tomatoes for harvest, down only marginally from a total 

of 7,583 acres reported in 1982. In Hr. Eckel's own Lackawanna 

County the Census Bureau reported that 30 farms in 1987 harvested 

1,419 acres of tomatoes, u£ from 1,136 acres of tomatoes 

harvested in that county in 1982, despite a decline in the number 

of farms engaged in such cultivation. Similarly, in neighboring 

Luzerne County in 1987 the Census Bureau reported that 43 farms 

harvested 1,381 acres of tomatoes, u£ from 1,122 acres of 

tomatoes harvested in that county in 1982, despite a similar 

decline in the number of farms engaged in such cultivation. 

The longer term increase in production in Lackawanna County 

is more dramatically illustrated by a July 11, 1989 article In 

the Scrantonian Tribune reporting on an interview with Tom 

Jurachak identified as the Pennsylvania State Oniversity county 

extension agent for Lackawanna County. Hr. Jurachak was quoted 

as stating that 'the local tomato crop...has grown from 200 acres 

to 1,500 acres in 10 years and now regularly provides $5 million 

to area businesses and employees.' Hr. Jurachak reported that 

because of excessive and persistent rainfall in May and June 1989 

C 
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production would be down by 500 acres and the 500 unplanted acres 

would result in a reduction of $400,000 in payrolls to local and 

seasonal labor. See Dan Orr, 'SCO Acres of Local Tomatoes Go 

Onplanted", Scrantonian Tribune. July 11, 1989. 

The overall trend of agricultural production in Pennsylvania 

over the last several years has been that there have been 

decreases in numbers of agricultural producers, but QS drastic 

decrease in overall volumes of agricultural production or usage 

of migrant farm labor. In our experience the individual 

decisions of farmers to cease or curtail production of labor 

intensive crops is primarily related to other economic and market 

factors (including land which is more valuable in non- 

agricultural production) and largely unrelated to disputes over 

their treatment of agricultural workers or the threat of 

litigation involving such treatment. 

Friends of Farmworkers has always been sensitive to the 

economic resources of agricultural employers in seeking to 

resolve the complaints of individual farmworkers and groups of 

farmworkers. Even where class action litigation has been 

initiated. Friends of Farmworkers has withdrawn requests for 

certification of class damage claims where such certification 

would interfere with the economic viability of agricultural 

producers. In Avalos v. La Conca D'Oro. Inc.. United States 

District Court Eastern District of Pennsylvania, Civil No. 87- 

4980, class wide injunctive relief was obtained against a 

mushroom operation, but a request for class damages was 

withdrawn. Similarly, in Chandler v. Apple Valley Farms. Inc.. 

Phil Roth and Joe Lee Crews. United States District Court, Middle 

District of Pennsylvania, CV-84-157B, class wide injunctive 

relief was obtained against an apple producer together with 

plaintiff damages, but a request for class damages was withdrawn. 

Mr. Eckel's testimony indicates that seventeen Pennsylvania 

grower's, according to a Pennsylvania Farmers Association study, 

have spent almost $800,000 in the past four years 'defending 

themselves and settling cases brought by POP.*  These figures 
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apparently include several hundred thousand dollars in attorneys' 

fees paid to the growers' own attorneys with respect to claims 

which were ultimately resolved by payment of damages to aggrieved 

farmworkers. Although Mr. Eckel's written testimony indicates 

that these were south central Pennsylvania Fruit growers, 

inquiries by Friends of Farmworkers to the Pennsylvania Farmers 

Association and Mr. Eckel reveal that this Association study was 

a statewide survey, including fruit growers in south central 

Pennsylvania and tomato growers in northeastern and north 

central Pennsylvania. 

We are unaware which specific growers the Pennsylvania 

Farmers Association is alluding to with respect to this study, 

but we can provide some information for the Subcommittee on 

several of the cases against agricultural employers in 

Pennsylvania which have been resolved by Friends of Farmworkers, 

Inc. 

As a general matter. Friends of Farmworkers only pursues 

claims for farmworkers which it believes to have merit in that 

the farmworkers are entitled to statutory damages for violations 

of their legal rights.  This is Illustrated in several cases: 

1. HcLean v. Mickey Fought. Harold Lee Edwards and Willie 

James Edwards. United States District Court Middle 

District of Pennsylvania, Civil No.. 85-0766 (Judge 

Nuir). 

The single largest payment of damages in 

settlement of claims brought by farmworkers against an 

agricultural employer in Pennsylvania occurred in this 

case involving a Columbia County tomato grower. 

In March 1987, after twenty-one months of 

extensive pre-trial activity, the agricultural employer 

defendants settled this proceeding shortly after trial 

began on terms involving the payment of a total of 

$90,000. This included repayment of $12,750 in out of 

pocket costs expended by Friends of Farmworkers, Inc. 

and attorneys fees approved by the Court totalling 

8 
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$35,000 for in excess of 1,200 hours of attorney tine. 
A total of $43,600 (including interest earned on a 
special escrow account) was distributed to a total of 
fifty-three (S3) farmworlcers or their beneficiaries in 
the class, including twenty-one (21) persons who had 
been directly represented as plaintiffs by Friends o£ 
Farmworkers,  Inc. 

The case proceeded to trial as to two defaulting 
farm labor contractor defendants against whom a total 
of $262,500 in damages were assessed by the Federal 
Court. These additional damages have been 
unrecoverable to date. 

The proceeding was filed in June 1985 by Friends 
of Farmworkers, Inc. on behalf of a class of all 
persons employed during the years 1982, 1983, 1984 and 
thereafter at the Fought Farm in Columbia County, 
Pennsylvania and by the farm labor contractor 
defendants in Pennsylvania and North Carolina. The 
case was only filed after extensive pre-litigation 
attempts at resolution of the claims failed. The case 
was certified as a class action in February 1986. 

The evidence developed by Friends of Farmworkers, 
Inc. in support of these claims established violations 
of virtually every provision of the Migrant and 
Seasonal Agricultural Worker Protection Act (AHPA) and 
violations of the minimum wage provisions of the Fair 
Labor Standards Act (FLSA) as well as violations of 
state and federal statutes. The evidence developed by 
Friends of Farmworkers, Inc. in support of the claims 
of the farmworker plaintiffs  revealed: 

a. The farm labor contractor defendants (with 
the knowledge of the farmer) stole all funds 
withheld from wages for social security 
contributions and never reported any earnings by 
any    farmworkers    to    the    Social    Security 
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Administration. 

b. Workers were housed in a very overcrowded and 

grossly substandard farm labor camp and had money 

withheld from their wages for this housing. 

c. The defendants routinely falsified records of 

hours worked in order to establish that mininun 

wages were paid. 

d. The defendants routinely recorded the work of 

husbands and wives under the name of the husband 

and failed to pay required minimum wages for these 

persons working together. 

e. The defendants failed to disclose terms and 

conditions of employment at the time of recruit- 

ment of workers. 

f. The farm labor contractors transported 

workers in unsafe vehicles which had not been 

approved by the Secretary of Labor as required by 

law. 

Tillman. et al. v. Thompson Brothers United States 

District Court, Middle District of Pennsylvania, Civil 

No. CV-86-07e5 (Judge Richard P. Connaboy) 

The proceeding was initially filed in June 1986 by 

Friends of Farmworkers, Inc. on behalf of 33 

plaintiffs who had been employed in 1983, 1984 and 

1985. The natter was further filed as a class action 

on behalf of the more than ISO persons employed by the 

defendants in 1985 principally as to grossly 

substandard conditions of housing and deductions from 

wages for this housing and other charges. A further 

group of workers employed in 1986 intervened in 

September 1986 as to problems arising during the 1986 

harvest season. The matter was only filed after pre- 

litigation settlement negotiations failed to achieve an 

agreement. 

The agricultural employer defendant in this case 

10 
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paid a total of $63,000 In settleaent of the individual 

and class claims brought in this case. This included a 

total of $10,000 foe payment of attorneys fees and out 

of pocket costs by Friends of Farmworkers, Inc. with 

the balance for payment of damages to plaintiffs and 

class members. Damages from this settlement have been 

distributed to in excess of 120 migrant farmworkers. 

The monetary terms of this settlement were agreed to in 

December 1986 after the Court agreed to certify the 

matter as a class action. Extensive injunctive relief 

as to future actions by the defendants was also agreed 

to. 

Friends of Farmworkers, Inc. is unable to estimate 

the amount charged by the agricultural employer's 

attorney for his representation of his clients in this 

matter. Such representation included responding to a 

motion for preliminary injunction filed in September 

1986 after a physical attack on a Friends of 

Farmworkers, Inc. attorney and outreach paralegal at 

the defendants' farm labor camp. This motion resulted 

in a Consent Preliminary Injunction for the 1986 

season. 

Farmworker Rights Organization, et al. v. Harold 

Forrester, et al. United States District Court, Middle 

District of Pennsylvania, Civil No. CV-86-0785 (Judge 

William Caldwell) 

This matter was filed in August 1986 on behalf of 

36 individual plaintiffs and a local farmworker 

organization against a fruit grower in south central 

Pennsylvania which had provided grossly substandard and 

unpermitted farm labor camp housing. The matter was 

filed as a class action for 1984 and 1985. 

The agricultural employer defendant in this 

proceeding agreed in 1987 to a settleaent including a 

total of $71,000 in damages and attorneys' fees and 

11 



487 

costs. This included $10,000 to Pclends of 
Farnworkers, Inc. for attorneys fees and costs. 
Damages have been distrlbated to 79 migrant 
facmworkers. 

In addition to the payment of damages in 
settlement of farmworker claims, the agreement provided 
for the farm to pay 'all taxes owing to the plaintiff 
class member farmworkers' accounts as provided by law 
for the years 1984, 1985 and each subsequent year.* 
Friends of Farmworkers, Inc. is unaware if these 
payments are Included by the Pennsylvania Farmers 
Association in their tally of the cost of litigation 
involving Friends of Farmworkers, Inc. 
Pabon. et al. v. Emerv C. Btter Jr.. United States 
District Court Middle District of Pennsylvania, Civil 
No.  CV-8S-09S4   (Judge Caldwell) 

This action was filed in July 1985 by 33 named 
plaintiffs representing a total of 50 persons who were 
named as plaintiffs or were prepared to file consents 
to sue. The proceeding was filed as a representative 
action under the Fair Labor Standards Act (PLSA) and as 
a class action under the Migrant and Seasonal 
Agricultural Worker Protection Act (AWPA) and 
Pennsylvania state statutes on behalf of a class of at 
least approximately 100 farmworker who were employed by 
the defendant farmer during the 1984 cherry harvest and 
had not been paid  required minimum wages. 

Friends of Farmworkers, Inc. successfully 
negotiated a comprehensive class-wide settlement 
agreement with the defendant farm operator, including 
extensive injunctive relief as to the defendant's 
employment practices. Damages totaled $19,775 for 
the SO persons named in the settlement agreement and an 
additional $100 for each class member who filed a 
claim.     Damages   for   named  plaintiffs   ranged   from   $200 

12 
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to $750 each depending upon the nature of injuries 

alleged. 

Friends of Farmworkers has pursued numerous other claims on 

behalf of farmworkers and successfully resolved these claims of 

workers by obtaining for them unpaid wages and statutory 

damages. 

Friends of Farmworkers, Inc. has also co-sponsored seminars 

foe farmers with the Dickinson School of Law and the Pennsylvania 

Farmers Association and others so as to help educate the farmers 

as to their legal responsibilities toward their employees. 

Although abuses of farmworkers in Pennsylvania have continued to 

occur. Friends of Farmworkers, Inc. is proud of the fact that its 

representation of farmworkers has helped create an atmosphere in 

which the farming community has come to recognize the importance 

of respecting the legal rights of farmworkers in their 

employment. 

13 
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COMMENTS BY THE MIGRANT LEGAL ACTION PROGRAM 
ON THE TESTIMONY OF THE AMERICAN FARM 
BUREAU FEDERATION TO THE SUBCOMMITTEE 
ON ADMINISTRATIVE LAW AND GOVERNMENTAL 

RELATIONS OF THE COMMITTEE ON THE JUDICIARY 
OP THE U.S. BOUSE OF REPRESENTATIVES 

Prepared by 
Roger C. Rosenthal, Executive Director 

Migrant Legal Action Program 

In bis July 19, 1989 testimony, Keith Eckel, President of 

the Pennsylvania Farmers Association and member of the American 

Farm Bureau Federation Board of Directors, made four specific 

claims with regard to the Migrant Legal Action Program. Each 

of those claims is either incorrect or misleading or both. 

Because these claims, taken as a whole, leave the impression 

that the Migrant Legal Action Program (NLAP) is misusing 

resources or not complying with the law and that, therefore, 

changes are necessary in the Legal Services Corporation Act, we 

feel compelled to correct the facts and clear the record before 

the subcommittee. . 

The Migrant Legal Action Program is a national legal 

services support center which provides assistance to legal 

services field programs representing migrant and seasonal 

farmworkers. We also directly represent farmworkers with 

respect to their legal claims in a variety of areas. 

Mr. Eckel states that eight years ago in 1981 MLAP 

sponsored a series of one day mini-conferences 'to provide 

training and discussion intended to improve networking and 

coalition building in support of farmworkers.' Mr. Eckel 

criticizes these meetings as not the best use of MLAP 
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resources. It is apparent that Mr. Eckel does not know the 

source of funds used for those meetings. In fact, the noney 

for the meetings came from a special grant initiated and 

awarded by the Legal Services Corporation. The grant award 

specifically directed HLAP and a number of other LSC grantees 

to hold these meetingsr *to build or strengthen coalitions* and 

'to strengthen the existing network of organizations.* 

Hr. Eckel also states that both MLAP and legal services 

field programs engage in legislative advocacy. That is true. 

It is also legal under federal law, although many programs do 

not use LSC funds for this activity. But to say we do so 

'frequently* is simply incorrect. A very minimal percentage of 

MLAP's resources is expended on legislative advocacy. 

Furthermore, grower organizations such as those Mr. Eckel 

represents have consistently lobbied on Capitol Hill on behalf 

of their interests. The tiny amount of legislative advocacy 

engaged in by migrant advocates is certainly vastly over- 

shadowed by the extent of grower lobbying on li wide variety of 

issues. It is only on occasion that the small voice of our 

clients is heard in the legislative forum. 

As to the third point, Mr. Eckel alleges that HLAP was 

investigated for financial irregularities in 1985. It is true 

that in 1985 the HLAP Board of Directors discovered financial 

irregularities on the part of the former Executive Director. 

This was reported by the MLAP Board to the Legal Services 

Corporation.  But in a full, trial-type administrative hearing. 
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a federal admlnlBtratlve law judge, appointed by the Legal 

Services Corporation, found that MLAP had committed no serious 

wrongdoing and that the program Board of Directors had acted 

swiftly and decisively to remedy the situation. Including the 

disciplining and removal of the former director and recovery of 

all the funds determined by an outside auditor to be owed the 

program. 

Finally, Mr. Eckel charges that HUP represents organiza- 

tions such as the NAACP and AFL-CIO. This is simply 

incorrect. He do not represent those organizations. We have 

on occasion participated in litigation in which those 

organizations are represented by other, private counsel, but we 

have not represented these organizations. In those isolated 

pieces of litigation, we have represented indigent farmworkers 

who are legal services eligible clients. We have found that 

expertise in farmworker law is not common among attorneys and 

that our participation in these cases on behalf of eligible 

farmworker clients often means the difference between a case 

going forward or not. 

In sum, Mr. Eckel's charges are groundless. We suspect 

they may be based more on his disagreement with the laws 

Congress has passed to protect farmworkers and which we help to 

enforce on behalf of our farmworker clients, rather than with 

our activities themselves. These accusations certainly cannot 

provide the basis for significant changes in the Legal Services 

Corporation Act. 



432 

COHMEHTS or THE HV LEGAL SERVICES PLAN 
IN RESPONSE TO TESTIMONY PRESENTED TO TBE 

SUBCOMMITTEE OH ADMINISTRATIVE LAN AND GOVERNMENTAL 
RELATIONS OP THE HOUSE COMMITTEE ON TBE JUDICIARY 

Prcparad   by  Garry  G.   Gcffart 
Staff  Attornay  for   tha  WV  Lagal  Sarvicas  Plant   Inc. 

Martinaburg,   NV 

Agricultural  aaployara,   including ona  froa Maat Virginia* 

appaarad  befora   thia  Coaaittaa   in  Auguat  1989 with a   aariaa of 

complainta about  Lagal   Sarvicaa.     Thay aaaartad   that  lagal 

•arvicaa  lavyara aaka  no attaapt  to  nagotiata  aattlaaanta bafora 

filing auitt  lagal aarvicaa lavyara daaand  huga attornay'a  faaa 

aa  part of any aattlaaant and will  not aattla without   tha   ta»ai 

and that  litigation   initiatad  by  legal  aarvicaa prograaa  ia  tha 

aola  aourea of  tha growara'   lagal  axpanaaa.     Thara waa an 

iaplicit aaaartion   that  lawauita  in which  lagal  aarvicaa  lavyara 

rapraaant  fara workara wera   frivoloua.     Tha   facta ara  otherviaa. 

Tha ganaral   policy of   tha  HV  Lagal  Sarvicaa  Plan,Inc. 

(NVLSP)   ia  to attaapt   to  raaolva  iaauaa   through nagotiation  prior 

to   litigation.     A aattlaaant proaptly and  inforaally negotiated 

and adequately coapenaataa  clienta  for  their   injuriea  ia alwaya 

preferable   to  foraal>   expenaive and  tiae-conauaing   litigation. 

Even  if  it were not our policy to attaapt reaolution of 

caaea  through negotiation  prior   to  litigation<   tha aajor  law 

protecting   fara workara requlrea  it.     The  Migrant and  Seaaonal 

Agricultural  Norker  Protection  Act>   29  U.S.C.   }   1801,  et  aeq., 

allowa workara  to  recover actual  daaagea or  atatutory daaagea  of 

up to $500 per violation.     The actual aaount of  the recovery ia 

deterained  by  the  court.   29  U.S.C.   i  1854(c)(1).     'In  deteraining 
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tha aBOunt of daaa^as  to b« awarded  [undar AHPA],   tha court  la 

authorlzad   to conaidar whathar an atteapt uaa aada   to  raaolva   tha 

iaauaa  in diaputa bafora  tha  raaort  to  litigation.*     29 U.S.C.   f 

ie54(c)(2). 

Thara ara no caaaa  in  tha nation whara   tha damagaa awardad 

to a vorkar undar ANPA hava baan raducad bacauaa  tha workera* 

lagal aarvieaa attornay fa Had  to angaga  in a good  faith attaapt 

to aattla  tha caaa bafora  litigation.    Not ona.    Lagal  Sarvicaa 

attornaya do attaapt  to negotiate  firat. 

In  tha experience of  tha NV Legal Servicea Plan«   the 

growera'  aaaociation whoae  repreaentative appeared before  the 

Coaaittee  haa forced  litigation by rafuaing   to undertake 

reaaonabla settleaent offera—often  refualng   to make any 

negotiation before litigation.     It haa refuaad  to reapond  to 

worker aettleoent offera.   It  haa refuaad   to offer any aettlenant 

propoaala itaalf.     The raault haa been  that aulta hava been 

filedt  with judgaanta or aattleaenta before   trial   in which  the 

growera hava paid out aubatantially •ore  than  tha prelitigation 

aattleaant offera.     Soaa exaaplaa are  uaafult 

1.    Jonea v.  Tri-County Growera/   Inc.     Prior to  Initiating 

thia lawauitf  Tha WVLSP attornay aent  to Tri-County Growera 

deaand lettera on behalf of each tha aix clienta  involved. 

The lettera aet out  tha violatlona clalaad, and aada a 

concrete  aattleaent propoaal.     Two of  tha  lettera are 

aubaitted with thia atateaent.   (Attachaent A).     The  lettera 

(or  the other clienta were  aubatantially  the  aaae.     Each of 
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th* lattars offered  to Mttl*  the cllants'   elaia for 

approxiBBtaly  $700>  which  included  $100  to recover expenses 

incurred   in   investigating   the  clains.     SoBe of   the  letters 

deauinded  paynent of wages which  the defendants did not deny 

were owed  to  the workeri  but which  the growers nevertheless 

refused   to  pay.     Jones  v.   Tri-County Growers,   Inc.,   C  A.   No. 

84-C-392   (Cir.Ct.,   Berkeley  Co.,   MV  Order  of  April   20,   1967) 

at  pp.  4-S,   f«3-6   (Attachaent  B) .     Bach  latter also 

contained an offer   to discuss  the  matter with  the grower or 

his counsel. 

The  growers Bade  no  counteroffer.     The  case was 

litigated,  and  the HVLSP clienta prevailed on  all  clalaa. 

Jones  V.   Tri-County Growers,   Inc.,   366 S.B.2d  726   (WV  1988). 

The  total aaount awarded  to  the clients after four years of 

litigation was over  $20,000.     The  HVLSP was also awarded 

$9,000  in  statutory attorney's  fees.   Jones v.   Tri-County 

Growers,   Inc.,   C.A.   Ho.   S4-C-392   (Cir.Ct.,   Berkeley  Co.,   WV 

Orders of  April   12,   1988 and May  23,   1988)   (Attachaents  D 

and  B) .     All  of  these claias could  have been  settled before 

litigation  for a   total  of  less  than  $4,500.     That  they w«r* 

not was the growers'   choice,  not  the clients'   or MVLSP's. 

2.     Ostine  V.   Tri-County Growers,   Inc.     Prior   to 

beginning   litigation,  a  demand  letter was sent  to  the   two 

growers whon  investigation   indicated were  joint eaployera of 

the   four  clients.     The  settlement offer was  under  $6,000.   No 

demand   for attorney's  fees was made.   (Attachaent  B).     The 



435 

responaaa  froB  the growers w«s  that neither  had  ••ployed  ay 

clienta,   ao   that no aettleaent offer  would be  made. 

(Attachamnt  P) .     After   three  years of  litigation,  and an 

agency decision  finding   that  the growers  had violated  both 

the  laws and written  agreeaents Bade with  the  Court and  the 

U.S.   Departaent of  Labor/   Ostine  v.   Tri-County Growers, 

Inc.,   Case   No.   87-JSA-e   (DOL  AU   1988)      (Attachnent G) ,   the 

case was settled  for over  $28,500. 

3.     Coapere  v.   Tri-County,   Inc.  and Cheri  v.  Tri-County 

Growers,   Inc.       These  are   two  class actions which arose out 

of  the   1982 apple  harvest  season.     The  baaic allegation   in 

these cases is that in  1962,   the growers proaised workers  in 

writing  they would pay thea additional wages as soon as the 

Departaent of Labor deterained  the proper wage rate.     The 

growera  later  refused   to   honor  their written  proaises,   even 

though  they adaitted   having  aada   the proaises.     The  HVLSP 

was assisted a   private  law  fira  located   in  Mashington,   DC. 

Prior   to   initiating   the   litigation,   counsel  sent a   letter 

deaanding   payaent of  the  back wages,   plus  Interest,   so   that 

litigation could be avoided.     Mo deaand was aade  for 

attorney's fees.  (Attachaent  I).     Ho response was ever 

received. 

At the end of August,  not long after  this Coaaittee's 

hearing, after  five years of  litigation and on  the eve of 

trial, a  settleaent was reached.     The aettleaent has 

received  the preliainary approval of the court.    Under  that 
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initially deBandad.   tha growers will   pay aach of   the 

approximately 700 class nembers  $500 as  liquidated  daaages. 

They will  also  pay  $23,000  in  deposition   fees and other 

expenses  incurred   to  prosecute   the  workers'   clains.     In 

order   to   facilitate  settlenenti   it was agreed   that  the  court 

would decide   the amount of attorney's  fees  to  be  paid  by  the 

growers  to counsel   for   the workers.     The  growers  have agreed 

that under   the  law both NVLSP and   the  private attorneys are 

entitled   to   fees as  counsel   for   the  prevailing  parties. 

The  growers  have not made attempts   to negotiate with workers 

before   filing suit.     In   19B5>   two Nest  Virginia  growers decided 

they did not want  to  comply with  U.S.   Department of  Labor  (DOL) 

regulations governing  piece wage rates.     They made  no attempt   to 

negotiate with workers/   or any  representative of workers,   before 

filing  suit.     After  litigation,   they were ordered   to  pay  the 

wages  required  by  the  regulations.     Feller v.   Brock,   802  r.2d  702 

(4th Cir.   1986).     In   1983,   when   the  Nest  Virginia apple growers 

who   use  H-2 workers decided   to  renege  on   their written  promises 

to  pay back wages,  no attempt to negotiate a  settlement with any 

worker or representative of workers was made.     Instead,   the 

growers just filed  suit.     The  Compere and  Cheri  cases discussed 

above  had  to be  filed  to  force payment. 

In   fact,   two of  the  largest  recoveries  for back wages   in   the 

past  five  yeara  have been   in  suits  filed  not by workers,   but  by 

growers who  now complain   to   this committee about  the 
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litiglousncaa of  legal   aarvicaa attornaya.     In ona  caaa, 

rredarick  County  Fruit Growara,   Inc.   v.   McLaughlin,   703 F.Supp. 

1021   (D.D.C.   1989),   ovar  300 H-2 appla growara  in  Naw York,   Maw 

England,  Maryland,   Virginia and Naat Virginia,  proniaad   to  pay 

tha  piaca waga  rata  raquirad by  law  in   1985,   but actually paid 

wagaa   that wara  15%  to  20%  lowar.     Tha growara  than   eued   tha  DDL, 

claiaing  thay ahould not hava  to coaply with tha ragulationa. 

Norkara,   rapraaantad  by  lagal   aarvicaa  prograaa,   intarvanad   in 

the   lawauit   to  protect  their   intereata and  countarclaiaed  for 

back wagea.     The  O.S.   Diatrict Court   found   the gro%fera  had acted 

in  a   "duplicitoua Banner,'   Id.  at  1031       Back wagea,   plua 

prajudgnent  intareat,  were atiarded   to  all  workera  in   the   1985 and 

1983 apple  harveata.    Nhile  the   total award haa yet  to be 

calculated,   it  ia eatiaatad   that approxinately $4  Billion  in  back 

wagea are owed aa a  reault of  thia lawauit filed by the growera. 

In another caaa which raaulted   in   the  payaent of over 

$300,000  in  back wagea and  intareat,   two  Naat  Virginia  H-2 appla 

growera  filed a   aiailar  lawauit.     Peller v.   Brock,   802  P 2d 702 

(4th Cir.   1986). 

The  vice  preaident of   the  Meat Virginia  growera'   aaaociation 

who  teatified before thia eoaaittee coaplalnad of  the legal  faea 

his aaaociation  had paid In  tha past several yeara. 

Specifically,   he  coaplalnad   that  thoae   faea were cauaed by  Legal 

Servicea'   repreaantation of  fara workera.     Nhat  he  neglected   to 

tell   thia eoaaittee  ia   that  thia aaaociation  has  filed  five 

C«d«csl  lawsuits of its own—including   two againat aigrant 
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workara  filed without any effort   to nagotlata a  aattlaaant  flrat- 

-atteaptinq   to  juatify   ita  conduct concerning  aaployaant 

practicea  in   1982/   1983>   1984,   1985 and  1986.^     Bach of  thoae 

caaaa waa diaaiaaad with prajudica  by  tha growara after 

aettleaenta which reaulted   in  aubatantial  payaanta   to workera. 

One  can only apeculata about how auch thoae   ill-fated  lawauits 

coat  the growera. 

The   fact  ia  that  the  HV growera'   aaaociation whoae  vice 

preaident  teatified  before   thia  coaaittee   haa  'aanifaated a 

pattern   ...  of  aubvertCing]   the  regulationa.*     Clayton  v.   Tri- 

County  Growera,   Inc.,   Caaa   No.   87-JSA-5   (DOL AU   1987) 

(Attachaent  B).     Courta and adainiatrativa aganciea  have  found, 

after  hearinga,   that  the aaaociation  haa:     refuaed   to  pay workera 

wagea which  it adaitted  were  owed   to   the workera  froa  1980 and 

1981,   Jonea v.   Tri-County Growera,   Inc.,   Civil  Action  No.   84-C- 

392   (Cir.Ct.   Berk Co.  HV   1987)   (Attachaenta  Band C):   illegally 

withheld over  25% of workera wages   in   1980 and  1981,   Jonea v. 

Tri-Coiaity Growera,   Inc..   366 S.B.2d  726   (WV   1988):  given  workera 

credit  for  fewer  houra  than   they actually worked and paid   thea 

leas  than  tha ainiaua wage   in   1982,   Williaaa v.   Trl-County 

Growera,   Inc.,   747 P.2d  121   (3rd Cir.   1984);   illegally refuaed   to 

hire  0.8.  workera  in   1980 and  1983,   Donaldaon  v.   Trl-County 

Trl-County Growera,   Inc.   v.   Donovan,   C.A    No.   83-31-n 
(H.D.W.Va.);   Trl-County Growera,   Inc.   v.   Donovan,   C  A.   No.   84-47- 
H   (N.D.W.Ya.);   Tri-County Growera,   Inc.   v.   Bro"cir,   C  A.   No.   85-38- 
M   (N.D.N.Va.):  Tri-County Growera,   Inc.   v.   Clayton,   C.A.   No.   87- 
39-N   (N.D.W.Va.)i  Tri-County Growera,   Inc.   v.   OatTne,   C.A.   No. 
88-9-H   (N.D.N.Va.). 



439 

Growre.Inc.,   Cao*  No.   82-TAE-3   (DOt AW  1983) >   S«jour v.   Trt- 

County Gro%wrB,   Inc.,   Cas*  No.   83-HPA-l   (DOL  ALJ   1985):  Clayton 

V.   Trt-County  Growera,   Inc.,   Cas*   No.   87-JSA-5   (DOL  ALJ   1987) 

(Attachment  H);   daniad  beneflta   to U.S.   workera  In  violation  of 

the  raqulationa and agraamanta aada  with  th«  court and   tha  DOL, 

Oatlna   v.   Trl-County Growera,   Inc.,   87-JSA-8   (DOL  ALJ   1988) 

(Attachment G); and paid piece ratea  that ware approximately 10% 

lower   than  required  by  law  in   1985 and   1986,   feller  v.   Brocic,   802 

P.2d  722   (4th Cir.   1986).     And,   in   1988,   DOL determined  that  Tri- 

County again  violated   tha  law by  failing   to  provide  benefita  to 

workera aa  it  had promiaed.     Aaaeaament of  Civil  Honey Penaltiaa, 

April   1,   1988  (Attachment  J). 

Growera could eliminate  many of  their  legal  problema by a 

aimple  atep:     they could  comply with  the  law.     Inatead,   they have 

choaen   to  violate   the  law,  and   then  cone   to   thla conmiittee   to 

complain  that becauae of legal  aervicea  they have  had  to pay for 

their  illegal acta. 

The apple  Induatry ia a  compatltive one.     But  tha growers' 

assertion   that all  their problems are caused  by  legal  aervicea 

repreaantation of workers  is not accurate.     Newapapar accounta 

reflect a decline  in   tha   Induatry due   to a   failure of gro%rers   to 

adapt  to changing market conditiona.  See,  Beadlae,   'A Fallen 

Induatry,'  The  Herald Hail   (July  30,   1989)   (Attachment K) .     One 

example of  this  is  how some growers continue   to   focus on growing 

fruit  for processing  rather   than   for  freah market  sales.     Heather 

conditiona  for   the  peat   three  yeara  have  been   aignifleantly 
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raaponsible  for  raducad   harvaata.     Headlaai   'Appla Production 

Pradictad Off by 40%,"   Tha   Harald  Mall   (July  30,   1989) 

(Attachaant K) .     Tha  ftguraa citad  by  tha NV growar purporting   to 

ahow a daelina  in  tha nuabar of growara ara •ialeading.     Bia 

figuraa  raflect only  tha dacline   in  nunbara of growara which uaa 

hia aaaociation'a aarvicaa.     Savaral  growara  hava  atoppad   uaing 

tha aaaociation,   yat  continua   in  buainaaa;  ona  larga growar   haa 

atatad   ha  atoppad  uaing   tha aaaociation  bacauae  ha   fait   it  uaa 

juat gatting  hin  into  lagal   troubla.     Hoat growara  in  Naat 

Virginia'a  Baatarn  Panhandla   hava  navar  uaad   thia aaaociation. 

There are currently  over 60 appla  gromra  in   the  Baatarn 

Panhandle of MV,  according   to a  report  in   tha  Wartinaburq  Journal 

of October  2,   1989. 

The rapid developaent of the  Baatern Panhandle of NV 

aonatiiDea nakea  land auch  nora  valuable   for  houaing or other 

development     than  continued   uae   in  agriculture.     One  grower   ia 

now aubdividing  hia orchard and offering   2 acre  lota  for  $2S,O0O. 

Thoae econoaica ara unrelated   to  legal  aervicea activity. 

Conclualon 

Tha  record,  baaed on caaa deciaiona and other facta,   ia 

clear.     If  tha growara have probleaa with legal aervicea' 

repreaentation of agricultural workera,  it ia becauae  they have 

refuaed   to obey  lawa governing wagea and  aaployaent conditidha. 

They appear   to  aeek a  return   to ,a   paat  whan agricultural  workera 

had  no aaaningful  righta  under  atate or   federal  law.     Unable   to 

turn  the clock back,   they now aeek to aboliah ona of tha waya by 
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which  th* rights granted  in  atat* and fadaral  statutes ha^a baan 

nada  owaninqful:     lagal  ssrvicas'   rapraaantation of   farm workara. 

That attaapt  should ba  rajactad. 

-last of tan- 
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LIST OP  ATTKCHHBNTS 
COMMENTS  OF  THE  MV   LEGAL  SERVICES   PLAN 

Latters dated   April  27,   1984,   to  Tri-County  Growers,   Inc. 
froB NV  Legal  Services  Plan,   Inc. 

Jones  V.   Tri-County Growera,   Inc.,   C.A.   No.   84-C-392 
(Cir.Ct.,   Berkeley Co.,   WV Order of  April  20,   1987) 

Jones  V.   Tri-County Growera,   Inc.,   C.A.   No.   84-C-392 
(Cir.Ct.,   Berkeley  Co.,   WV Order of   April   12,   1988) 

Jones  V.   Tri-County  Growers,   Inc.,   C.A.   No.   84-C-392 
(dir.Ct.,   Berkeley  Co.,   WV Order of  May  23,   1988) 

Letter  to  Tri-County Growera,   Inc.  and  Lewis  Brothers 
Orchards dated  April  S,   198S 

Letters  to WVLSP  froB attorney  for  Lewis  Brothers Orchard 
dated Hay  10,   1985,  and  fron attorney  for Tri-County 
Growers/   Inc.  dated  Hay  20,   1985 

Ostine  V.   Tri-County Growera,   Inc.,   Case   No.   87-JSA-8   (DOL 
KLJ-T555T       

Clayton   v.   Tri-County  Gro%wra,   Inc.,   Case   No.   87-JSA-5   (DOL 
ALJ   1987) 

Letter  to Tri-County Growers,   Inc.  and  Officers  froB Maid, 
Harkrader  C  Ross dated July  30,   1984 

Letter  to  Tri-County Growera,   Inc.   froa U.S.   Departaant of 
Labor dated  April   1,   1988,  assessing  civil  aoney  penaltiea 

Headlee,   "A Fallen  Industry,*  The  Herald  Hail  (July 30, 
1989) 
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HVett ^i^iiginia J2egal Seivices ^an,(9nc 

^p^il   27,    T»fl4 

Trl-Coonty Growvm, Tnc, 
P. O. Box 1053 

. Hartlnsburg. wv  254ni 

' Rei  RansfoM Jon^ii 

G«ntlep«r8oniit 

Rannfor'l Jonpn work'»H for v'^*' Hnrinq th*» I *?W0 harv^of 
a«ason.  At that, t imr. Hr. .Inn^n wnn a t«inporary foreign 
agricultural worker.  M* w***' ft\r>n   knrtwn an Clifton Jon»»fi.  Ula 
ffmployea number wnt« onn'^jo. 

While Hr. Jonea workprl for you, sums were deducted from hie 
pay as "aavinge."  On Mamh 23, l*»fi3, I wrote to you on behilf of 
Hr. Jones and requested r«>i-iirn nf the savings.  You did not reply 
to that request.  Instead, you referred the matter to the British 
West Indies Central Labour Organisation (BHICLO).  While BWTCLO 
did respond, they refused to return Mr. Jones' money to him. 

Subsequent research nnd Investigation have revealed that the 
"savings" deduction is nrtt. actual ly a deduction, but is instead 
an assignment of wagr*s.  Thnt a<«Rlgnment was made without the 
formalities required by rh^ Went. Virginia Wage Payment and 
Collection Act, J21-5-3.  Additionally, my research and Investi- 
gation have revealed that additional assignments of wages earned 
by Mr. Jones were made in violation of that Act.  Violation of 
the Act can render an employer liable for the amount of the 
unpaid wages, plus llqutdated damages equal to 30 days' wages* 
plus costs and attorney fees.  W.Va. Code }{21-5-4(e) and 21-5- 
12(b).  According to the records furnished to me by BWICW), 
Mr. Jones earned $4.72 per hour.  Since the clearance order you 
submitted for the 1980 season stated that the normal workday was 
eight hours, 30 days' wages would be $113B.80. 

Additionally, my Investigation leads me to believe that Trl- 
County violated the Farm Labor Contractor Registration Act 
(FLCRA) In 1980 because it did not furnish complete payroll 
information to the persons to whom Tri-County furnished workers 

fZ ATTACHMENT A Zf 
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Trl-County Growers, Inc. 
April 27, 1984 
Paqa IVo 

11K« Mr. Jonea.  See 7 tt.s.C. 52n4S(^) (1982 pocket part).  F.ach 
violation of FLCRA can reault in an nward of SSOO.OO In statutory 
damages, plus court coats.  7 ii.s.C. $2050(a).  Because of the 
decision In Williams v. Trl-County Growers, Inc., I believe Trl- 
County is collaterally estopped from dpnyinq the violation. 

Mr. Jones Is willlnq to a<>ctle this matter without resort to 
litigation. He will accept In settlement of his claims payment 
of $700.00. This amount represents his "savinqs* of approximate- 
ly $150.00. plus another $150.00 to compensate him for the denial 
of use of that money, plus $300.00 to compensate him for other 
unlawful assignments of waqes, plii« SI00.00 to cover the costs of 
investigation and case development to date. 

If you wish to settle this matter without resort to litiga- 
tion, I must be in receipt of written acceptance of this offer 
prior to the close of business on Friday, May 11, 1984.  To be 
effective, the written acceptance must be accompanied by a check 
for the amount set out above. The check must be made payable to 
HV Legal Services Plan, Inc.—Trust Account for Ransford Jones. 
If written acceptance la not received prior to the close of 
business on May 11, 1984, the offer will be withdrawn. 

If you have records which you believe show that all assign- 
ments of wages were made in conformance with West Virginia law, I 
am willing to review them with you or with your attorney. 

I look forward t.o settlement of this matter without resort to 
litigation. 

sincerely, 

Garry C. Geffert 
Staff Attorney 

GGG/ldt 

Ransford Jones 
Clarence E. Martin, III 
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IN THE CIPCOIT COURT FOR BERKELEY COUNTY, WEST VIRCINIA 

RANSFORD JONES. 8AZIL BAILEY 
ANTHONY WILLIAMS, ORAL REID 
DELROY HUNTER and ERIC C. 
CAMPBELL, 

Plaintiffs, 

TRI-COUNTY CROVIERS, INC., 

Defendant. 

Civil Action NO. 84-C-392 

ORDER AND JUDGMENT 

This causa cama bafora tha Court for hearing on April 20, 

1987, on Plaintiffs' Motion for Partial Reconsideration of tha 

Court's Order of March 4, 1987.  That Order denied plaintiffs' 

notion for sunnary judgment and entered judgment for plaintiffs. 

The Court agrees that the issue raised in plaintiffs' motion for 

reconsideration was not addressed in its March 4, 1987, Order and, 

for the reasons set out below, grants plaintiffs' motion. 

FINDINGS OF FACT 

1.    By Order of August 17,   1986,  nunc pro  tune  to May 19, 

1986,    the   Court granted   judgment   to  plaintlffa Oral   Raid,   Delroy 

Hunter and  Ransford Jones  for  unpaid  usges.     Defendants  had 

admitted,   and   the  Court  found,    that   the  wages   in question  were 

due  from   the  last pay  period  each of   these  plaintiffs  had  worked 

for defendant and  that  tha wagea had not been paid  to the  three 

plaintiffs.     Tha  question  of   whether  any   liquidated  damages. 

n ATTACHMENT B 
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attorney's fees or costa were due was to be decided at a later 

date. These issues were not addressed in the Court's March 4> 

1987, Order, and are the subject of the plaintiffs' notion for 

partial   reconsideration. 

2. Plaintiff  Oral   Reid  was  employed  by defendant  in  1981.' 

He did  not  receive   his   last  paycheck   from   that  employnent. 

3. Defendant  contends   the   reason   it did  not deliver   the 

check   to  Mr.  Reid   was   that  Mr.  Reid   left   the   job  without  providing 

a   forwarding  address and  defendant did not know  where   to  send   the 

check. 

4_    Mr.   Reid   requested  payment  of   his  last  wages,   and  other 

sums,   in a  letter  from  his counsel  to defendant dated Septcaber 

23,   1983.     Defendant  did  not  pay   the  wages  owed   in  response   to 

that  request,   and  plaintiff   filed   suit  in  1984.     Plaintiff did 

not receive   the  wages owed until after the Court entered judgnent 

for   the  unpaid  wages  on   May  19,   1986. 

5. Plaintiff  Ransford  Jones  worked   for  defendant   in  1980.     Re 

worked under the name of Clifton Jones.    Jones did not.make a 

demand for a  last check either before  this suit was filed or in the 

original   complaint.   However,   in  discovery  of   this  case   he   learned 

that  he  was  owed  a   final  pay check.     The amended complaint filed 

September 30,  1985,  included a claim for the last pay check owed to 

Jones. 

6. Plaintiff Oelroy Hunter worked for defendant in 1980 and 

1981. He worked under the name of Alfred Hunter. Hunter did not 

make a demand for a  last check either before this suit was filed or 
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in   th« original  complaint..     Rowevar,   in diacovary of  thia caac  ha 

learned that he was owed a  final pay check from 1981.     By letter 

dated  narch  4/   198S>   hia  counsel   requea'ted  payment  of   these  wages. - 

Payment  was not  made,   and   the amended  complaint  filed  September 30> 

1985/   included  a   claim   for   the   laat  pay  check  owed   to  Hunter. 

7. Defendant  contenda   it  did  not deliver   the   checks   to   Mr. 

Hunter and Mr. Jones when the wages were due to be paid for tha 

same  reason   it  had  not  given   Mr.  Reid   hia  check:   the  workers  left 

the  dcfendant'a  employ  and  defendant did  not  know  where   to  aend 

the   check.     Additionally/   defendant  contends   it  did  not  know   that 

Delroy. Hunter  waa   the  same   peraon  aa Alfred Hunter or   that Ransford 

Jones was  the  same  person as Clifton Jones. 

8. On   Hay  6,   1985/   the  depoaitions  of  plaintiffa  Raid, 

Hunter and  Jonea  were   taken  at   the   inatanca  of  defendant.     At 

those depositions/   plaintiffa Hunter and Jones   testified   that 

they  were   the  same   individuals  who  had  worked  for  defendant/   and 

explained   the  difference   in   first  names.     At   this   time,   defendant 

knew   that Alfred  Hunter and  Delroy  Hunter  were   t'he   same   parson/ 

and  that Clifton Jonea and Ranaford Jonea were   the  aana  peraon. 

9. Defendant   did   not   tender   the   final   pay   checka  due   to   Reid/ 

Hunter  and  Jonea   until  after   thia Court's Order  of   Hay  19/   1986. 

Defendant did  pay   the   laat  wagaa owed   to   the   three  plaintiffa after 

the  Court's  Order   of   nay   19/   1986. 

10.     The  average  daily wagea  for   the   three  plaintiffa ware: 

Oral   Reid: S34.40   per  day 

Ranaford Jonea: $37,752  par  day 
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Dclrojr  Hunter: $55,144  per  day. 

Defendant does not dispute   these  calculations. 

CONCLUSIONS OP LAW  ' 

1.     The  West  Virginia   Wage Paynent and Collection Act plaeas 

strict requirements on   the  payment of wages.     If  wages are  not 

paid   within   the   tines  set  by   the  Act,   H.Va.   Code   {21-5-4(c),    then 

the  employer   is  liable   to   the  worker   for   liquidated  daaiages  In   tha 

amount of  one  day's  wages  for each day   the  employer   Is  in defsultt 

up to 30 days.     W.Va.  Code  {21-5-4(e). 

2.      Defendant  did  not  pay   plaintiffs  Raid,    Hunter  and  Jonas 

the wages owed within   the   time  required by   the  statute,   or within 

30 days of  the  time the wages were due, and therefore is liable 

to each o(  these plaintiffs for 30 times the average daily wage 

of    that  plaintiff. 

3. when  defendant  received   the   letter  requesting  payment of 

the   wages   from  Raid's  counsel^  defendant  knew   where  Rcid's check 

could   be   sent:      to   his  counsel's office.     Payment  should  have  bean 

at   that   tine. 

4. The   situstions  presented  by  Hunter and Jonas are 

sonewhst different.     There  was no pre-litigation demand on  behalf 

of  either Jonea or  Hunter.     Further,   there  was a  question  of 

identity  caused  by each plaintiff's use of a  different  first name 

at   the   time  each  worked   for  defendant.     However,   the   Identity 

question  was resolved  when   the depositions of   the   two plaintiffs 

were taken.    Since Hunter and Jonea were at that time parciea to 
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th«  litigation,   defendant knew payment could be  Bade  through the 

office of  their attorney.     Defendant's  rcaaona  for rtot delivering 

the  final  checks  where  no  longer  valid after   this   tine. 

5. Defendant contends  that  it decided not  to concede   the 

issue of paynentof the final wagaaaaa BatteroC litigation 

strategy,   fearing  it could compronise  other   issues   in   the 

litigation.     That   >ay   have   been  an  appropriate   tactic,   but 

defendant   is   liable   for   having   taken   it.     The   Wage  Payment and 

Collection Act ia strict about when wages are to be paid, and has 

no  exception   for   litigation   tactics. 

6. Defendant   is  also   liable   to   plaintiffs   for  attorney's 

fees and  costs   for   that  portion  of   this  case  related   to   the 

unpaid   wages and   liquidated damages.     H.Va.Code   121-5-12;   Farley 

V.   Zapata   Coal   Corp.,   281 S.E.2d 238 (N.Va. 1981).    The Court 

does not  believe any exceptional  circumstances exist which would 

mske   the award of   fees unjust.     Plaintiffs requested an award  of 

fees  for   seven   hours  of  attorney   tine   spent   in  connection  with 

these   issues. "In   view  of   the  uncomplicated  nature  of .the  unpaid 

wage   issue  and   the  billing  practices in   the  community, ' the Court 

finds   that  plaintiffs  arc   entitled   to  an  award  of   $400.00   in 

attorney's   fees. 

7. Plaintiffs are  also entitled   to an award  of  costs 

related   to   the   unpaid  wage   issues of   this   litigation.      H.Va.   Coda 

{2S-S-12.     The   Court  finds   that  plaintiffs are  entitled   to 

recover   for   the   costs of   the  depositions of   plsintiffs  Reid, 

Hunter  and  Jones.      That  amount   ia   $75.00. 
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8.     In  aunmary,   judgnant  ia grantad   to   th*  plaintiff* and 

agalnac  dcfandant aa   followa: 

a. to  plaintiff  Oral  Raid   in   the  anount of  $1032.04; 

b. to  plaintiff Ranaford Jonaa   in   th*  anount  of   $1132.56; 

and 

c. to  plaintiff  Dalroy  Huntar   in   tha anount of  $1654.32. 

d. Dcfandant   la alao  liabla   to  plaintiffs   tor   $400.00   in 

attorney's  faas and  $75.00  in  coats. 

Tha  Clark   is diractad   to an tar   judgment  in   these aaounts. 

9.     The  Court notes  that defendant objects and axeepts  to 

this Order. 

The Clerk  shall enter  the above aa of   tha day and data 

firat above written and  ahall  place   this  *atter aaonq  causes 

ended. 

Reviewed  by: 

Garry C. Gaffert 
Attorney  for  plaint 

'H PATR/CK (?. KENRV III 
JUDGE OP THB CIRCUIT COURT OP 
BERKELEY COUNTY, NEST VIRGINIA 

Clarence E. Martin, III Cj^gi^^      . TOIJE COPY 
Attorney for defendant ATTEST 

Robert L Burkhart 

-last of sis- 
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IM TBB CIRCUIT COURT FOR BERKELEY COUNTY, WEST VIRGINIA 

RANSFORO JONES, BAZIL BAILEY, 
ANTBONY WILLIAHS, ORAL REIO, 
OBLROY aUMTBR and ERIC C. 
CANPBBLL, 

Plaintiffs, 

TRI-COUNTY GROWERS,   INC., 

Defendant. 

Civil Action No. 84-C-392 

ORDER GRANTING PLAINTIFFS' MOTION POR SUMMARY JUDGMENT 

This caus* case before the Court on April 12, 1988, for 

hearing on plaintiffs' motion foe sunnacy judgment on remand from 

thm Supreme Court of Appeals.  The parties appeared by counsel. 

The Court finds that There are no material facts in dispute.  The 

Supreme Court has held that the sums withheld by defendant from 

plaintiffs' pay were assignments of wages which were not made in 

coaipliance with the Wage Payment and Collection Act.  Jones v. 

Tri-County Growers, Inc., Case No. 18140 (N.Va. 1988). 

Plaintiffs are therefore entitled to judgment as a matter of law. 

Wilkinson v. Searls, 155 W.Va. 475, 184 S.E.2d 735 (1971), 

SyX.Pt. 5; Wayne County Bank v. Bodges, 338 S.B.2d 202 (1985), 

Syl.Pt. 1. 

FINDINGS OF PACT 

X.  The total amounts of wages taken from plaintiffs' gross 

earnings under th« various assignments are set out in the 

£• ^ ATTACHMENT C 
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following chart. 

*Savlnq»* "Insurance*  Beard 
Transpor- Total 
tation Aaaiqned 

Jonas 

Bailey 

(1980)   $151.96 

(1980) 
(1981) 

Hilliams (1980) 

Reid     (1981) 

Hunter   (1980) 
(1981) 

$491.57 
$454.15 

$188.69 

$107.80 

$319.26 
$312.33 

$13.19 $138.95 $152.00 $456.10 

$42.72 $261.29 $152.00 $947.58 
$39.50 $250.00 $226.50 $970.15 

$16.39 $186.29 $152.00 $543.37 

$ 9.38 $140.00 $226.50 $483.68 

$27.75 $197.00 $152.00 $696.01 
$27.16 $197.00 $226.50 $762.99 

Campbell (1980)   $375.97   $32.67    $295.15   $152.00  $855.79 

(Adnisslons of Pact, 11108, 109, 110, 111, 112; Defendant's 

Answers to Plaintiffs' First Requaat for Production of Docuaanta 

(served November 9, 1984); Defendant's Answers to Plaintiffs' 

Second Request for Production of Documents, Exhibits 1 and 2, 

(served April 1, 1986)].  Defendant does not dispute thaaa 

calculations. 

• 2.  The average daily wages of the plaintiffs, based upon an 

8 hour work day, were as follows: 

a. Ransford Jonesi  $37.76; 

b. Anthony Nllliaas;  $33.66| 

e.  Basil Baileyt 

i.  in 1980:  $55.16; 

ii.  in 1981:  $57.03; and 

d.  Oral Reid:  $34.40; 

a.  Alfred Bunter: 

i.  in 1980:  $53.13; 

ii.  in 1981:  $55.14; and 



455 

f.  Eric C. Campbell:  $40.32. 

[Defendant's Anawara to Plaintiffs' First Request for Production 

of Ooeuaenta, Exhibits A and B (aerved Hoveaber 9, 1984); 

Defendant'a Anawers to PlaintifCa' Second Requeat for Production 

of Docuaenta, Exhibit 1 (aerved April 1, 1966)1 Affidavit of 

Garry G. Gcffert, Attachaenta I and II (served Hay 12, 1986); 

Cbart, attached to Plaintiffs' Proposed Findlnga of Fact and 

Concluaions of Law (aerved Hay 12, 1986)].  Defendant does not 

diapute theaa calculationa. 

CONCLDSIOWS OF LAW 

1. Unlawful aaaignaenta of wagaa are unpaid wagea. Western 

v. Buffalo Hininq Co., 251 S.E.2d 501, 503 (W.Va. 1979); Mills v. 

Hollia-Lowaan Sales Service, Inc., 101 Lab.Caa. (CCH) 134,556, p. 

46,273 (Cir.Ct., Berkeley Co., W.Va. 1984). 

2. The tranaportation reiaburaement conatitutea a separate 

payaent of wagea which waa never aade to any plaintiff. 

3. The withholdings aade froa plaintiffa* wagea were 

aaaignaenta of wagea and were aade in violation of the WV Wage 

Payaent and Collection Act. Jonea v. Tri-County Growers, Inc., 

Caae Ho. 18140 (W.Va. 1988). 

4. The violation of the statute, and therefore the wrong 

coaaitted, occurred when the noney was withheld by defendant and 

not delivered to the plaintiffs.  What happena to the aoney after 

that point ia of little conaaquence for purposes of deteraining 

daaagaa due under the wage Payaent and Collection Act. 
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5.  In its opinion in thia caaa, th* Naat'Virginia Supreaa 

Court of App«ala haa ruled that atrict conplianc* with tha 

Naga Payaant and Collaction Act ia required.  It deciaion ahows 

that where there la a riak that enforcement of the atatute will 

reault in double payaent, the riak ia placed upon the employer, 

not on the employee.  Thia allocation la baaed on the notion thafc 

the employer la in a better poaitlon to recover any auma 

aaaignad in violation of the Wage Payaent and Collection Act from 

the recipient of thoae auma than ia the employee, 

6. Aa ahown by the chart set out in the Flndinga of Pact, 

the amounta unlawfully withheld froa plaintiffs' wagea are: 

a. Ransford Jonea:  $456.10; 

b. Basil Bailey:  $1,917.73; 

c. Anthony Hilliaaa: $543.37 

d. Oral Reid:  $483.68. 

a.  Dclroy Buntert  $1459.00; and 

f.  Eric C. Campbell:  $855.79. 

7. The wages have remained unpaid more than'30 days since 

they were due to plaintiffs.  Therefore, plaintiffs ace entitled 

to recover, in addition to the amounts set out above, liquidated 

daaagea of 30 days' wagea for the unlawful aaalgnaents.  W.Va. 

Code S21-5-4(e); Mllllaas v. Tri-County Growers, Inc., 747 P.2d 

121, 135 <3rd Clc. 1984); Parley v. »apata Coal Corp., 281 S.B.2d 

238, 244 (N.Va. 1981). 

8. The liquidated daaages provision is in the nature of a 

contractural raaedy and la part of the agreement between every 
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••ploytc and aaployea In Nast Virginia.  Lucas v. Moora, 303 

S.E.2d 739, 741 (W.Va. 1983);  Mills v. Hollis-Lowaan Salea 

Sarvice, Inc., supra; Dower v. Beallair Orchards, Inc., 100 

Lab.Cas. (CCB) 134,513 (Clr.Ct., Berkeley Co., W.Va. 1984). 

9.  Two plaintiffs, Delroy Bunter and Baxil Bailey, worked 

under two separate contracts In two separate years.  Each was 

entitled to have all wages due to him under each contract paid 

within the tiae Halts set by W.Va.Code S21-5-4 after the 

expiration of each contract.  But unlawful aasignments of wages, 

resulting in'nonpaynant of certain wages, were nada in each year. 

Therefore, Hunter and Bailey are entitled to recover liquidated 

daaages for each of the two years.  Since Bunter has already been 

awarded liquidated daaages for 1981, he here seeks liquidated 

daaages only for 1980. 

10.  Defendant is liable to plaintiffs for 30 days' liquidated 
1 

daaages under W.Va.Code S21-S-4(e) in the following aoounts : 

a. Bazil Balleyi  $3365.70 ($1654.80 for 1980 and $1710.90 

for 1981); 

b. Anthony Nllliaaa:  $1009.77; 

c. Delroy Bunter: $1593.90 (for 1980); and 

d. Brlc C. Caapballi  $1209.60. 

1. Three plaintiffs, Ransford Jones, Oral Raid and Delroy 
Bunter, were granted partial suaaary. judgaent and awarded 
liquidated daaages in the Order of April 20, 1987, because 
defendant had refused to pay thea the last wages owed thea for 
their final pay period as required by the Act.  These plaintiffs 
are not entitled to additional liquidated daaages for the years 
foe which they have already been awarded liquidated daaages by 
the court. The aaounts awarded here are in addition to those 
awarded in the Court's Order of April 20, 1987. 
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11. In •ddicieiif   dafandant   ia  liabla   for attomaya faaa and 

coata of   this action.     H.Va.Coda   $21-5-I2(b);   Parlay v.   Zapata 

Coal  Corp.,   281  S.E.2d  238,   244   (H.Va.   1981):   Doaar  v.   Baallalr 

Orcharda,   Inc.,   100  Lab.Caa.   (CCH)   134.S13   (Cir.Ct.,   Barkalay 

Co.,   W.Va.   1984). 

12. Plaintiffs ara diractad  to fila an application for faaa, 

and any   costs  not  racordad  by   tha  dark,   within   25  daya of   tha 

•ntry  of   thia Ordar. 

13. In auBBary,   plaintiffa ara awardad  judgaant  in  tba 

following snounts,   which aaounta ara   in addition   to  thoa*  aat out 

in   tha  Court'a Ordar of  April  20,   1987: 

a. Ransford Jonaa:  $456.10; 

b. Baail Bailay:  $5,383.43: 

c. Anthony Hilliana:  $1553.14: 

d. Oral Raid:  $483.68: 

a.     Oalroy  Huntar:     $3052.90;  and 

f.     Eric C.  Caapball:     $2095.39: 

plus coata and attornays  faaa,   aa  latar datarainad  by   tha Court. 

14. Tha  Court notas   tha objaction and ascaption  of   tha 

dafandant. 

15. Tha Clark   ia diractad   to antar   Judgaant  for  plaintiffs 

in   tha SBOunta  aat out  in  113 of   thaaa  Conclusions of Lsw aa of 

tha  data snd  day   firat  aat  forth abova^u^y-tX-^^-^^-^*^ •m-.tLA'XX— 

Circuit Court Judga^ 
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IN THE CIRCUIT COURT FOR BERKELEY COUNTY, WEST VIRGINIA 

RANSFORD JONES, BAZIL BAILEY 
ANTHONY WILLIAMS, ORAL REID 
DELROY HUNTER, and ERIC C. 
CAMPBELL, 

Plaintlfia, 

V. 

TRI-COUNTY   GROWERS,    INC., 

Defendant. 

Civil  Action  No.   84-C-392 

ORDER 

Thia  cauae   cane   before   the   Court  on   May   23,   1988,   for 

hearing  on  Plaintiffa'   Application   for  Attorney*a  Feaa and  Coata. 

The  Court  having   conaidered   the  application,   the  materiala 

aubnitted   in   aupport  of   the  application,   the  oppoaition  aubmitted 

by  defendant  and   the   argunenta  of   counael,   and   being  otherwiaa 

adviae<3,   it   is  hereby 

OROERED  AND  ADJUDGED   that  defendant   ahall   pay   to   plaintiffa 

attorney'a   fees   in   the amount  of  $9,078.00 plus an additional 

$170.95   for  coata.     The  Clerk   is  directed   to  enter   judgment  for 

these  amounts. 

DONE  AND  ORDERED aa  of   the  date   set   forth  above. 

i'il PATRICK G 
Circuit  Cour 

A TRUE COP^ 
¥X\'-^ 

t  Judge 

f:^.-'-::^rt 

F ATTACHMENT D 
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IVest ^vi'tginia JLegal C^elvices ^dtian^^jnc. 
i^MgttK *W—>^ WWfcw T  WamwK.t>.i 

r^nkMl   LlMla K   Itekt 

Tri-County Growers, Inc. 
P.O. Box 1053 
Martineburq. WV 25401 

Lewis Orothers Orchards 
Route 1, Box 219 
Martinaburg, WV 25401 

April 5, 1985 

Ret  Nikel Ostlne, Meprius 
Mathurln, Julner Derisma, 
Bruno Cheri 

Gentlepersonst 

Nikel Ostlne, Meprius Mathurln and Julner Derisma picked 
apples in the orchards of Lewis Brothers during the 19fl3 and 1984 
apple harvest seasons.  Druno Cheri picked there during the 1983 
apple harvest season.  In each of those years, Tri-County 
Growers, Inc. furnished temporary foreign workers to Lewis 
Brothers Orchards to harvest apples. 

From the information available to me, it appears that Tri- 
County Growers, Inc. and Lewis Brothers Orchards were joint 
employers of the temporary foreign workers.  However, nei ther 
Tri-Coiinty nor Lewis Brothers Orchards identified themselves as 
joint employers as required by law. 

Because Tri-County Growers, Inc. and Lewis Brothers orchards 
were joint employers of the temporary foreign workers, all apple 
harvest workers at Lewis Brothers Orchards were entitled to all 
the benefits and protections set out in the regulations governing 
the temporary foreign worker program. 20 C.F.R. |ft55.200, et seq. 
Additiona1ly, Tri-County nnd Mr. Char Ies Lew is entered into A 
consent order in the case of Tri-County Growers, Inc. v. Donovan, 
Civil Action No. B4-0047-M (N.D.W.Va. Order filed Sept. VT. 
1964), which contained the following provision: 

It is therefore ORDERED. 

1.  That the plaintiff Tri-County Growers, Inc. assure 
that all its user memhors comply with all f>olicie8, rules 
and regulations of the Department of Labor for issuance of 

ATTACHMENT E H 
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Trl-County Growers, Inc. 
L.ewis Brothers Orchards 
April 5, 1985 
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temporary labor certifications, and all assurances contained 
therein, during the 19B4 harvest season. 

However, in neither 1983 nor 1984 were my clients reimbursed 
for inbound transportation and subsistence costs, as required by 
20 C.F.R. §655.202(b)(5)( i); nor were they paid for 
transportation and subsistence -rosts for their return to Florida, 
as required by 20 C.F.R. §655.202(b)(5)(ii). 

Although housing is to be provided free of charge. It 
appears that sums were deducted from their pay for labor camp 
fees.  This violates 20 C.F.R. §655.202(b)(1). 

The failure to pay the transportation and subsistence 
expenses is a failure to pay wages when they were due.  This la a 
violation of the West Virginia Wage Payment and Collection Act, 
W.Va. Code 521-5-1, et scq.  Under that Act, a worVer is entitled 
to recover all wages i1ii<» ro him, plus liquidated damages of 30 
days' wages, plus costs and attorney's fees. 

In addition, it appears that my clients have claims under 
several federal statutes, including the Agricultural Worker 
Protection Act (AWPA), 29 U.S.C. $1801, et seq., and the civil 
provisions of the Racketeer Influenced arvT Corrupt Organizations 
Act (RICO), 18 U.S.C. $1961 et seq.  Under AWPA, a prevailing 
plaintiff is entitled to receivpfi up to S500 per violation. 
Under RICO, a prevailing plaintiff can recover treble damages, 
coats and attorney's fees. 

My clients are willing to resolve their claims for these two 
years without resort to litigation.  They request reimbursement 
of their transportation and subsistence costs for 1983 and 1984, 
plus a sum equal to the liquidated damages they would recover 
under the W.Va. Wage Payment and Collection Act for one year, 
1984.  In addition, my clients require a written agreements from 
Tri-County Growers, Inc. and Lewis Brothers that neither entity, 
nor any shareholder or member of Tri-County, will in any way 
discriminate against them in any manner for bringing these 
claims.  Each statement must explicitly say the each of my 
clients will be hired for agricultural work, and provided 
housing, if they apply for It.  The statements must be made under 
oath and notarized. If the case in resolved prior to the 
Initiation of litigation, any claim for attorney's fees will be 
waived. 

My clients incurred the following transportation and 
subsistence expenses: 



462 

Trl-County Growers, Inc. 
Lewis Brothers Orchards 
April 5, 1985 
Page Three 

Client 1983      1984      Total 

Hlkel Ostlne $90 5140 S230 

Meprius Hathurin 90 140 230 

Julner Derlsna 90 500 590 

Bruno Cheri 90   90 

TOTAL EXPENSES $1140 

According to Tri-County's clearance order, a usual work day 
in 1984 was 8 hours.  The adverse effect rate was S4.40 per hour 
in 1984.  Wages for 30 of the 8 hour days at the adverse effect 
rate is $1056.  Each of my clients requests that amount in 
settlement of their claims, or a total of $4224 in liquidated 
damages.  Of course, should this matter go to litigation, my 
clients reserve the right to insist upon calculation of these 
damages at the actual average hourly wage rates shown on your pay 
records. 

In sum, my clients will settle their clnims without resort 
to litigation if Tri-County Growers, Inc. and Lewis Brothers will 
pay to them a total of $5364.00. 

If you wish to accept this offer, you, or your lawyer, must 
notify me within 15 days of the date of this letter.  The letter 
of acceptance must either be accompanied by a check for the 
settlement amount, or must state a date, which can be no later 
than April 30, 1985, by which the payment will be delivered to 
this office.  The check must be made payable to^  W.Va. Legal 
Services Plan, Inc.—Trust Acct.  The acceptance must be 
accompanied by the sworn and notarized agreements of 
nondiscrimination, signed by officers of each of your 
organizations on behalf of the orqnnizations.  The offer will not 
be considered accepted unless these terms are met. 

If you or your lawyer wish to discuss this matter with me, 
please contact me within 15 days of the date of this letter.  If 
I do not hear from you within that time, I will assume you are 
unwilling to resolve this matter without resort to litigation and 
will proceed accordingly. 
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I look forward to an amicable resolution of this matter. 

Sincerely. 

Garry 0. Geffert 
Staff Attorney 

Clarence E. Martin, III 
Nikel Ostlne 
Julner Derlsma 
Meprius Mathurin 
Bruno Cheri 
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Nay 20, 198S 

Garry G. Geffert, Esq. 
WEST VIRGINIA LEGAL SERVICES 
PLAN, INC. 

P.O. Box 1898 
Martlnsburg, WV 25401 

Re: Ostine, Hathurin, Derlsma and Chart 

Dear Garry, 

I have spoken with ny clients concerning the claims of 
the above persons.  I am informed that they were not hired by 
Tri-County Growers and therefore that they are not responsible 
for the allegations that you have made in your letter. 
Therefore, we reject your claim both on those grounds and also on 
the grounds that Tri-County Growers and Lewis Brothers were not 
joint employers. 

Very truly yours. 

U^f 
Clarence E. Martin, III 

CEN, Ill/llk 

ATTACHMENT F 3 
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Garry G. Geffert, Esquire 
SCaft Attorney 
West Virginia Legal Services Plan, Inc. 
P. 0. Box 1898 
Martlnsburg, WV 25401 

RE:  Nlkel Ostlne, Meprlus 
MarChurln, Julner Derlsna, 
Bruno Chert 

Dear Garry: 

I have discussed your letter of April 5, 1985, with representa- 
tives of Lewis Brothers Orchards.  It Is our feeling that Trl- 
County Growers, Inc. Is the employer, and not Lewis Brothers 
Orchards.  Even the order you quote from. Civil Action 84- 

. 0047-M Indicates that Trl-County Growers, Inc. Is the employer. 
As you know, I do not represent Trl-County Growers, Inc. and 
therefore make no representations concerning that company. 

Since Lewis Brothers Orchards Is not the employer In this 
situation I do not feel It has any legal obligation to satisfy 
the demands made In your letter. 

Please advise If you have any questions concerning these 
matters. 

Very truly yours, 

J. Oakley Selbert 

JOS/rd 
CC:  Lewis Brothers Orchard, Inc. 

Clarence E. Martin, III, Esq. 
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-   tho   Matter   of 

NIKEL OSTINE, MEPRIUS HATHURIN 
and JULNER DERISMA, 

Compla inants 

TRI-COUSr^   GROWERS,   INC.   and 
LEWIS   BROTHERS   ORCHARDS, 

Respondents 

case No. 87-JSA-0008 

DECISION 

This proceeding arises out of claimed violations of 20 
C.r.R. S635.202(bj [5) and 6S5.202(b)(1) and alleged breaches 
of the assurances of an Order entered by Judge Maxwell of the 
united District Court for the Northern District of West Virginia. 

/\ tocmal evidentiary hearing was not held in this case 
because it is my belief that a decision can be issued on the   ~ 
basis of evidence submitted.  These include affidavits of the 
complainants, a deposition taken of Whitney Darling on 
November 15, 193S and the Federal Hearing File submitted by 
Regiohol Administrator. 

Based upon the evidence submitted, I make the following, 
findings of fact and conclusions of law. 

Findings of Fact and Conclusions of Law 

I 

The above-named American workers who were employed as 
apple pickers by a user member of Tri-County Growers, Inc. 
had come from Florida for the harvest to work for Lewis 
Brothers Orchards, the grower member.  They alleged that they 
were required to pay transportation and related food costs 
necessitated by their travel to the work site and return to 
Florida and that they were charged through payroll deductions, 
fees for maintenance of the labor camp where they resided. 

r ATTACHMENT G 
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II 

Tri-County Growers, Inc. and the U.S. Department of 
Labor are involved in litigation which resulted in an order 
by Judge Robert Maxwell which was issued in September 198-1 
requiring the Department to grant certification for alien 
workers, but in the meanwhile provided "that the plaintiff 
Tri-County Growers, Inc. assure that all its user members 
comply with all policies, rules and regulations of the 
Department of Labor for the issuance of temporary labor 
certifications, and all assurances contained therein, during 
the 1984 harvest season". 

Based upon an investigation conducted by his office, 
the Regional Administrator issued a decision in which he 
found that the three workers were required to pay transportation 
and related costs from Florida to the work site and return. 
He found the evidence to be less clear as to whether they      
were actually required to pay for the maintenance of the 
labor camp.  This was because none of the workers had mentioned 
this as an issue in the affidavits prepared in conjunction 
with the investigation.  Invoking the only penalty which is 
possible under the Act, he held that the Employer would not 
be eligible to apply for temporary labor certification in the 
coming year.  Noting that there was a pattern of violations, 
he found that Lewis Brothers Orchards was also not eligible 
to apply for a temporary labor certification.  The Defendants 
availed themselves of the right to request a hearing. 

IV 

In arriving at his decision, the Regional Administrator 
.1-^'pd that both Tri-County Growers, Inc. and Lewis Brothers 
orchards claim that they did not employ the workers.  Lewis 
Brothers claimed that the crew leader, Whitney Darling, an 
independent contractor was the employer.  He noted that the 
exact relationship between Tri-County Growers, Inc. and 
Lewis Brothers otchards was the subject of litigation, but 
that during the pendancy of this litigation. Judge Maxwell 
had issued a very specific order compelling both Tri-County 
Growers, Inc. and its user members to comply with the policies, 
rules and regulations of the U.S. Department of Labor. 

The Defendants contend that it was Whitney Darling's 
testimony that the three Complainants never paid him for 
transoor'tation and that he and the Complainants had traveled 
from Florida to West Virginia to work at Lewis Brothers prior 
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to the peacti season.  Accordingly, the alleged violation by 
Mr. Darling would have occurred prior to the first payroll 
date of June 4, 1984.   He also denied that he ever withheld 
transportation expenses from their wages.  It also appeared 
that Mr. Oerisma pame to West Virginia prior to the 1984 
peach season.  Since the Complainants were transported to 
West Virginia prior to the peach season, it is contended that 
20 C.F.R. Section 655.202 et seq. is not applicable to this 
case.  Thus it is urged that the Regional Administrator's' 
conclusion that a violation occurred during the apple harvest 
season should be reversed. 

VI 

The Defendants also contend that they did not breach 
their assurances in the order issued by Judge Maxwell as the 
agreement did not contemplate actions of user members of Tri- 
County during the peach season since Tri-County Growers did 
not provide the foreign or domestic labor to its user members 
for the piioch harvest season, but only for the apple harvest 
season.  As the travel from Florida to West Virginia occurred 
prior to the peach season (June 4, 1984), any violation 
occurred prior to the entry of the mutual agreement on 
September 14. 1984, which was the date of Judge  Maxwell's 
order. 

VI t 

The evidence reveals that Ostine and Mathurin were 
recruited in Florida to pick both peaches and apples in the 
Lewis Brothers Orchard in 1984-  Derisma only worked in apples 
in 1984.  Each Complainant incurred several expenses in 
connection with their work at Lewis Brothers.  Ostine and 
Mathurin had to pay Darling S40.00 each way for transportation 
from Florida to the job in West Virginia, and then back to 
-Ur^da at the end of the apple harvest. (Ostine Dec. para. 9, 
Mathurin Dec. para. 9; RA Decision 3).  Darling had them sign 
a written agreement to pay him for the transportation. 
Darling also put the transportation charge on the Worker 
In for:7.at ion Form which was posted at the Lewis Labor Camp. 
Although Derisma signed the agreement, he apparently changed 
his raind   and drove his own vehicle from Florida to West 
Virginia at the end of August to arrive in time for the apple 
harvest.  He was never offered or paid any money to compensate 
him for his incoming travel expenses.  Although Darling 
clairaed that none of the Complainants actually paid him any 
money for transportation, despite the written agreement. 
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Dirlxng idrni::ed that several workers did pay him.  (Darling 
D«?. at S5!.  None of the Complainants were ever rei^.bursed' 
for their expenses for food during the journeys between 
Florida and West Virginia. 

VIII 

While harvesting the apple crop the Complainants resided 
in a farm labor camp run by Lewis Drothers Orchards. While at 
the labor camp, S2.50 was deducted each week from the pay of 
each Complainant as a labor camp "cleaning fee."  (Darling 
Dep. 82) and Sxh. 4 (pay receipts showing J2.50 deduction 
for "camp- or "cleaning" each week),  Exh. 2 and Exh. 3-3 
(Housing Terns and Conditions For.-n showing charges for "clesninc 
S2•50 per week"). 

IX 

Although Darling was the farm labor contractor end 
allegedly crew leader, both he and Otho Lewis, one of 
the owners of the Orchard, supervised the apple pickers. 
Otho Lewis determined the piece wage rate which was paid to 
the apple pickers (Dep. 73) and the primacy pay records foe 
the apple harvest were kept by Lewis Brothers employees not 
by Darling.  (Dep. 104-105).  Darling kept no records.  (Dep. 
107).  The equipment necessary for harvesting the apples was 
provided by Lewis Brothers not Darling.  It was also Otho 
Lewis who decided where in the orchards the pickers were to 
work each day. (Dep. 122).  Darling acknowledged that Lewis 
Brothers paid him for supervising work in the Lewis Orchards. 
Lewis also paid Darling for the employee's portion of Social, 
security taxes.  Although the relationship between the 
Coir.pla inants and Lewis Brothers had many of the characteristics 
of an employer/employee relationship, even if Darling were 
technically the Employer, there was enough control over the 
activities of the employees, and their living conditions, to 
pjt It :•: z'-.-.r.   the power of Kr . Lawis to comply with the order 
of judce Maxwell. 

The investigation report, sub^^itted pursuant to demand 
by Co-piainant•s counsel, also reveals why the Regional 
Adri.-.i strstor did not find the violation concerning labor 
caTio fees.  The investigator had not inspected the pay records 
-aintained on the Coripla inants.  Documentary evidence proved 
z'r.iz  charges for T.aintenance of t.'ie housing provided to the 
Cc"=laihir.ts were deducted from each Complainant's weekly pay. 
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eac'n Complainant's weeitly pay.  Darling also admitted that 
the decjctions were made.  As the regulations require housing 
to be provided "without charge to the worker," 20 C.T.K. 
Section 655.202(b)(1), Respondents violated the ceoulations 
by maitinc the deductions. 

worked in the apple harvest which followed the West Virginia 
peach harvest. (Dep. 53). Although he drove his own car to 
the apple job, he was never reimbursed for his expenses. 
Ostine and Mathurin worked in both the peach and the apple 
harvests at Lewis Orchard.  (Dep. 51-52).  Because two of the 
Complainants picked peaches foe Lewis Brothers immediately 
before the apple harvest, the Respondents believed that the 
inbound transporation assurance did not apply to those two 
Complainants.  However the regulation requires transportation 
and subsistence expenses incurred in traveling "... from the 
place, from which the worker, without intervening employment, 
will come to work for the employer to the place of 
employment ..."  20 C.F.R. 655.202(b)(5)(i)(f).  As the 
Complainants were recruited to work in both the peach and 
apple harvests, and traveled directly from Florida to the 
place of employment without intervening employment and began 
work for Lewis Brothers Orchards, it is irrelevant that two 
of the Co:nplainants engaged in pre-apple harvest- eraployinent 
with Lewis Brothers.  Under the clear language of the 
regulations, they were entitled to reimbursement of their 
expenses for the trip fron Florida to Lewis Brothers Orchards. 

Kit 

I further find that all obligations breached by ?.es?c-ce-,ts 
arose af-er entry of the September 14, 19E4 order.  The Hespor.der.ts 
obiica-io.-. to re'ir.b'jrse inbocnd t r anspor tat ior. expenses beca-e 
final "coon the workers' completion of SOS of the workers' 
contract'."  20 C..-.a. Section 655. 202 (b) (13) , which here, was 
the apple harvest.  The 50» period did not occur until well 
after S'=?;em'ber 14, 1984, as the harvest begins in September 
and runs"through the end of October.  The Respondents' failure 
to rei-.bjrs« the expenses is therefore in violation of the 
order, the terns of certification and the regulations. 
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Acccrcingly, I affirm the findings and conclusions of the 
Regional Ac-inis:rator, as supplemented, in that Tri-County 
Growers, Inc. and Lewis Brothers orchards violated the 15:4 
temporary labor certification. 

ORDER 

It is hereby ORDERED:  that Tri-County Growers, Inc. and 
Lewis Brothers Orchards are not eligible to apply Cor a 
temporary labor certification in the coining year. 

LEONARD N. LkKRZSCZ 
Administrative Law Judge 

Dated: 2 IJAN 1969 
Washington, D.C. 

I,NL/mml 
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M S. Department of Labor f,"-?:*!::.''" w''"' "*'" /'i-'x 
WisnmBlon OC 2X36 •—-     . 

Date issued: -^^2. lizl 

Case No. 87-JSA-S 

In the Matter of 

ALSON CLAYTON and 
OSCAR HARSHAI.I, 

Complainants 

TRI-COUNTY GROWERS, INC. 
Respondent 

and 

UNITED STATES DEPARTMENT OF 
LABOR 

Party In Interest 

Gacy G. Geffert, Esq. 
For the Complainants 

Clarence E. Martin III, Esq. 
Foe the Respondent 

Susan M. Jordan, Esq. 
For the United States 
Office of the Solicitor 
Department of Labor 

tr.-fore:  GLENN ROBERT LAWRENCE 
Administrative Law Judge 

DECISION AND ORDER 

This case arises under the Wagner-Peyser Act, as amended, 29 
U.S.C. 49 et sea.; and the regulations at 20 C.F.R. Part 655. 
Complaints were filed under the Job Service Complaint system claiming 
violations of' 20 C.F.R. 655.203(b), (c), (d) and other employment 
regulations. It was alleged that the respondent agricultural 
employer failed to provide employment and/or housing to United states 
workers in 1983 when it was recruiting foreign workers under an 
agricultural clearance order. On February 5, 1967, the Regional 
Administrator, U.S. Department of Labor,  Employment and Training 
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Administration, Philadelphia (DOL) issued a decision that that the 
complaints were valid and that the respondent was not eligible to 
apply foe a temporary labor certification in the coming year. This 
decision reversed decisions of West Virginia Department of Employment 
Security as well as a decision by a West Virginia administrative law 
judge, based on a oral hearing, which had dismissed as groundless the 
complaints. The respondent on February 12, 1987 filed a request for 
a hearing before this Office appealing the Administrator's Decision. 
On 20 February, 1987, the complainants also appealed to this Office 
the Administrator's decision on the grounds that the complainants 
were not awarded restitution or for the injuries they suffered. On 
27 April 1987, this Office issued an order requiring the parties in 
auppcrt sf their respective case to file their arguments end documen- 
tation. The last submission in that regard was received June 4, 
1987. On examination of these submissions, which includes a tran- 
script of the oral hearing, it is found that there was no need (for 
further oral hearing. Accordingly, the record is now closed and tthe 
natter, is ready for decision. 

Findings of Fact, Conclusion of Law and Discussion 

1. On June IS, 1983, the respondent applied through the West 
Virginia Department of Employment Security (WVDES) to hire S7S 
workers under Agricultural and Pood Processing Clearance Order No. 
0469727.  DOL declined the application. 

2. Respondent thereafter obtained a temporary labor certification 
from the United states District Court. The certification required: 

"During the period for which the temporary labor certifica- 
tion is granted, the employer will comply with applicable 
Federal, State, and local employment-related laws, includ- 
ing health and safety laws;' 20 C.F.R. 203('b). 

"The job opportunity is open to all qualified U.S. workers 
without regard to race, color, national orgin, sex, or 
religion, and is open to U.S. workers with handicaps who 
are qualified to perform the work. No U.S. worker will be 
rejected for employment for other than a lawful job related 
reason;'  20 C.F.R. 203(c). 

"The employer will cooperate with the employment service 
system in the active recruitment of U.S. workers until the 
foreign workers have departed for the employers place of 
employment."  20 C.F.R. 655.203(d). 

3. The respondent advised DOL firstly that the clearance order start 
date was to be changed to September 12, 1983 and then September 19, 
1983. 

4. In early September 1983, Complainant Clayton sought employment 
through WVOES. He was referred to the respondent and was advised the 
work wouldn't start until September 12, 1982. He visited the 
respondent on September 8, 1983 and was hired.  He was told to return 
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S*ptember 19, 1983 whtn wock would commence. On September 19, 1983 
he again applied at the respondent's premises. However, there was a 
sign on the door that the respondent had closed.its operations due to 
a creditor attachment. No information was provided as to when work 
would start up. Complainant could not therefore commence work with 
the respondent. On September 23, 1983, the complainant Clayton filed 
a complaint with WVDES. ' 

5. Complainant Marshall after looking without success early in 
September 1983 for a position proceded to the Hartinsburg office of 
WVDES and learned respondent was closed. The complainant's attorney 
called the respondent's attorney and was advised by a letter from him 
that the operation was closed because of the creditor attachment. 
Complainant Marshall filed a complaint on September 26, 1983 with 
WVDES alleging a violation of 20 C.F.R. 655.203|d) (f) for failure to 
affirmatively recruit United States workers. i 

6. AVDES on September 27, 1983 denied both complaints. The coi&- 
plalnants appealed this decision to WVDES on September 29, 1983. 
WVDES by separate letters on October 14, 1983 reitterated the 
denials. The complainants on October 18, 1983 appealed the findings 
to WVDES and requested a hearing. A state administratative law judge 
held the hearing on January 11, 1985.^ By a decision dated October 
30, 1985, the administrative law judge affirmed the prior denials by 
WVDES. This decision was appealed to the Regional Administrator DOL 
on January 6, 1986. DOL on February 5, 1987 reversed WVDES and the 
administrative law judge and held the complaints were justified. It 
determined that the respondent was not eligible to apply for a 
temporary labor clearance in the coming year. 

7. The respondent failed to encourage the hiring of United states 
workers after September 13, 1983 and discouraged such hirings by sign 
postings, newspaper adds, and advice to WVDES. From the close down 
September 13, 1983 until the foreign workers departed for the 
respondent's wcr!: place on September 23, 1983, the United States 
workers were denied job opportunities with respondent. 

8. On September 24, 1983, the respondent commenced operations using 
foreign workers and allegedly some United States Workers. It 
continued its effort to obtain foreign workers through United States 
Immigration and Nationalization Service (IN'S). Later it went to the 
courts for visa's when INS refused to issue them. 

9. Respondent in its supporting papers to the District Court (C 10) 
represented that it was actively recruiting U.S. workers. At or 
about the same time it advised vistors to its premises, vrvoES, and 
the newspapers that its operation was closed. This inconsistency 
engenders substantial doubt that it intended to comply with 20 C.F.R. 
655.203 ( d) from September 13, 1983 through September 21, 1983 or 
that it was actively seeking U.S. workers. Complainants argue that 
respondent is estopped from arguing it was seeking U.S. workers and 
cites Zurich Insurance Company 667 F.2d 1162, 1162, 1166 {4th Cir. 

^    T; reference to the transcript. 
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1982). With respect to the Zurich case there may be some merit in 
respondent's argument that this is not a true estoppel situation. 
However complainant's argument also is properly concerned with the 
inconsistent representations to the courts and WVDES. These incon- 
sistencies have not been reconciled and ,there is negative inference 
that respondent did not Intend to hir^ U.S. workers during the 

r  period in question. 
10. The intention of the respondent is also illustrated in the 
episiode involving the execution of the judgment. The execution was 
advanced as the reason for the shut down on September 13, 1983. As 
implied in the testimony of Pitzer (T 58), respondent reopened the 
business not on account of the lifting of the execution, but when it 
received authorization from OOL and the Court to hire the foreign 
workers. Further, the evidence establishes that the respondent kust 
have had operating capital in excess of the amount of the execution. 
Indeed it did run its business with the execution on its truck.  ' 

11. Further, it had to meet a $12,000 payrol].lhis was far less than 
the $2,200 execution. Accordingly, respondent's argument that it'had 
to close on account of the execution does not appear plausible and is 
not entitled to credit. 

12. Additionally, it is noted that there was manifested a pattern 
of respondent's reluctance to hire U.S. workers and subvert the 
regulations* ^ee Robert Ackerman v. Mount Lriiels Orchards and Homer 
Feller, Respondents and Lewis Donaldson complainant vs. Tri-County 
Labor Camp Inc. and Russel Pitzer, Respondents, Edward Gegnir, 
Complainant v. Tri-County Labor Camp Inc. and Russel Pitzer Respon- 
dents, 82 TAE 0003 (1983); Oievnais Sejour, et ad. Complainants vs. 
Tri-County Labor Camp, Incorporated, and Russel Pitzer, 83 WPA, 
(1985). 

13. The RA denied restitution to the complainants. Such a denial 
was only partly warranted. Complainant Marshall was not .'eferied by 
the Job Service because respondent advised the Service that their 
operation was closed. Under 20 C.F.R. 658.401(a)(1)(i) it is clear 
that the referral must occur to trigger the regulation, cited by the 

.Complainant in support of a more liberal interpretation is SAACP, 
Western Region v. Brenan, 360 F. Supp. 1006, 1014 (O.C.C. 1973); 45 
Fed. Reg. 3954 (June 10, 1980) and Soliz v. Plunk, 615 F.2d 27:. 275 
(5th Cir. 1980). These cases do not vary the clear language of 20 
C.F.R. 658.40 (a)(l)(i) limiting use of the coxplaint system to 
Instances where there was a referral. Accordingly, only Complainant 
Clayton is entitled to restitution for lost wages. 

14. Respondent's Job offer guaranteed employment for 45 hours a week 
and 3/4 of the total work period in force (C 7). The average paid an 
hour (T 51-52) was $5.69 and this is an appropriate standard inasmuch 
as it is not possible to calculate on a piece work basis how much 
respondent would have earned. Respondent occasioned this loss to 
complainant Clayton as it failed to'provide Employment Service 10 
days notice of the postponement of 'its need date. Accordingly, 
Complainant Clayton lost 45 hours as alternatively argued by the 
complainant (p. 39) or $265.05.  He might have lost an additional 

•'-••  '•••'• *'<'• niness (D 18, 25, 26) preventing him from work. 
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Sufficient Badical proof would be necessary to support complainant's 
arguaent that failure to secure the job made hia ill. That proof has 
not been furnished. No housing restitution is- wariaited inasmuch as 
the State paid for the bousing (T 26). Perhaps the state has a claia 
for restitution of its housing payment. 

ORDBR 

It is ordered that: 

1. The respondent not be issued a temporary labor certification 
for the coming years. 

2. Tbe respondent p«y to the complainant Alson Clayton $265.05 
back pay for 45 hours guaranted work during the week of Septemberil9, 
1983. * 

^ 

GRLiccg 

GLENN ROBERT LAWRENCE 
Iministrative Law Judge 
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July 30. Iv84 

CERTIFIED MAIL -- RETURN 
RECEIPT REQUESTED 

TO:  TrI-County Growers, Inc. and Officers, 
Dlreccors and Member Growers Listed 
on the Attached Schedule 
Post Office Box 1053 
Martinsburg, West Virginia 25401 

Gentlemen: 

Together with West Virginia Legal Services Plan, 
Inc., this firm represents a number of agricultural workers 
who were employed by Tri-County Growers, Inc. ("Tri-Councy") 
and its member growers during the 1982 apple harwpor oAssno 
By explicit agreement and by operation of law, Tri-County 
and its member growers are legally obligated to pay their 
1982 workers as wages the difference between the piece rates 
actually paid to them in 1982 and the 1982 AER piece rates 
of A3 cents per bushel and 48 cents per box mandated by J'<dge 
Richey's June 28, 1983 Order in the case of NAACP, Jefferson 
County Branch v. Donovan, 566 F. Supp. 1202, 1210 (D.D.C. 
1983).  We are advised that these amounts have never been 
paid to the workers employed by Tri-County and its member 
growers. 

This is to give Tri-County and its member growers 
formal notice that, unless all back wages are paid in full 
with interest of \0%  per annum within two (2) weeks of the 
date of this letter, we intend to file, without further notice 

F ATTACHMENT 1 

25-196 - 90 - 16 
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WALO, HARKRADER & ROSS 

Tri-County Growers, Inc. and Officers, 
Direccors and Member Growers Listed 
on Che Attached Schedule 
July 30, 1984 
Page Two 

of any kind, a class action suit on behalf of all similarly- 
situated workers against Trl-County and its member growers 
seeking, among other things (and where applicable):  (1) all 
back wages due; (2) statutory damages in the amount of $500 
per violation under the Farm Labor Contractor Registration 

in the amount of thirty additional days' wages for each worker 
under the West Virginia Wage Payment and Collection Act, W.Va. 
Code { 21-5-1 et seq.; (4) treble damages under the Racketeer 
Influenced and~~?orrupt Organizations provisions ("RICO") of 
the Organized Crime Control Act of 1970, 18 U.S.C. Sf  1961-68; 
and (5) attorneys' fees and costs of suit. 

This is a case of clear liability:  amounts unques- 
tionably owed to these workers have not been paid to them. 
Although we hope that this matter can be resolved without 
the expense and burdens of litigation, we intend to secure 
complete relief for these workers, with or without litigation. 

Please have your counsel contact me or my co-counsel, 
Marilyn E. Kerst, at (202) 828-1200 as soon as possible if 
you wish to attempt an amicable resolution of this matter. 

Sincerely, 

C.   Colemau Bird 

CCB/bjw 
Enclosure 
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WALO.  HARKRADER  &  ROSS 

TRI-COUNTY GROWERS.   INC. 
(Officers  and  Direccors) 

Mr.   John M.   Forterfleld 
F.R.D.   #2.   Box  341 
Martinsburg, West Virginia 2S401 

Mr. Turner Ramey 
Walnut Hill Orchard 
P.O. Box 592 
Charles Town. West Virginia 25414 

M--. '.h»r)>i«; l,««»vtt»- 
Del Orchard 
Route 1, Box 97-0 
Martinsburg, West Virginia 25401 

Mr. Russell Pitzer 
TrI-County Growers, Inc. 
P.O. Box 1053 
Martinsburg, West Virginia 25401 

Mr. Richard W. Blizzard 
Clover Ridge Orchard 
F.R.D. Box 411 
Hedgesville, West Virginia 25427 

Mr. Carroll Butler 
Biallaire Orchard 
P.O. Box 1045 
Martinsburg. West Virginia 25401 

Mr. Douglas Dirting 
Spring Hill Orchard 
R.F.D. 1, Box 22C 
Hedgesville. Wert Virginia 25427 

Mr. John Cushwa 
Cushwa's Farm and Orchard 
Route 6, Box 112 
Martinsburg. West Virginia 25401 

Mr. Laird Marshall 
Rockdale Farm 
Route 1, Box 118 
Sheperdstown. West Virginia 25443 

Mr. Virgil Maphis 
Blue Rldga Orchard 
Route 1, Box IB 
Shenandoah Junction, 
West Virginia 25442 

Member Growers 

He. David R. Dillon 
Route 6, Box 91 
Martinsburg, West Virginia 25401 

hr. Williaa Kiim«r 
Swao Pond Orchards 
Route 3, Box 63 
Martinsburg, West Virginia 25401 

Mr. Bruce E. Eylcr 
Cumberland Valley Orchards 
1017 Winchester Avenue 
Martinsburg, West Virginia 25401 

Mr. Richard R. Loman, Jr. 
Hollis-Lowman Sales Service, Inc. 
P.O. Box 964 
Hartinsburg, West Virginia 25401 

Mr. Henry Davenport 
P.O. Box 27 
Charles Town, West Virginia 25414 

Hr. Lloyd Lutman 
Martinsburg Road 
Berkley Springs, West Virginia 25411 

Mr. Otho Lewis 
Lewis Brothers 
Route 1, Box 219 
Martinsburg, West Virginia 25401 

Mr. Jerome Hockoan 
Twin Ridge Orchards, Inc. 
Route I, Box 112 
Shenandoah Junction, 
West Virginia 25442 

J.E. McDonald and Sons, Inc. 
Arden, West Virginia 
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3S3S Msflwt StrMi 
PtilladalpM*. PA. 19104 

RtplyioltwAlMnllonof:  CERTIFIED MAIL 
•     f P 426 491 092 

April 1. 1988 

Trl-County Growers, Inc. 
P.O. Box 1053 
MartiMburg, WV  25401 

Dear Sir: 

Subject:    Assessoent of Civil Honey PeiMlty 

An  investigation of your operation under  the Migrant and Seasonal  Agricultural 
Worlter Protection Act   (MSPA)   in Martlniburg.WV.coverIng  the perIod9/ll/87 to 10/30/87. 
disclosed that you failed to comply with  the Act.    As a  result of this/these 
violation  (s)  and pursuant  to section 503  (a)(1) of the Act and 29 CFR Part  500, a 
civil money penalty  is hereby assessed.     The specific violation  (s)  and the amount 
assessed  for  the violation (s)   is set forth on the attached. 

The total  civil money penalty assessed as aforesaid  is $700.00 This amount 
is due and payable within 30 days  to "Wage and ilour Division,  U.S.  Deparcnent of 
Labor".     Payment by certified checic or money order should be delivered or mailed 
to the Regional Office,  Wage and Hour Division,   353S Harltet Street, Gateway 
Building,  Room 15210,  Attn:    HSPA,  Philadelphia,  PA    ISIOli.     The fact  that a 
penalty  is being assessed for  the HSPA violation  (s)   found at  this time does not 
preclude  the taking of other enforcement action as  is deemed appropriate by  the 
Department of Labor or the additional assessment of a penalty for violations of 
the HSPA provisions  found at some  future time. 

You have  the right to request a Iwaring on the determination that any or all  of 
the violation  (s)  occurred.    Such request must be  in writing: must contain specific 
reasons why you believe that the violation  (s)   for which you have been charged did 
not occur;  and must be filed within 30 days from the date of this  letter with the 
Administrator,  Wage and Hour Division,   Employment Standards Administration,   U.S. 
Department of Labor,  Washington,   D.C.   20210.    Procedure for filing a request  for 
a hearing  Is provided  In 29 CFR 500.212.     If a request for a hearing  is not  re- 
ceived within  the time specified,   the determination of the Administrator shall 
become  the final  and unappealable Order of the Secretary. 

fZ ATTACHMENT J if 
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We MOuld like Co call CO your attention that when a request for a  hearin9 is 

filed with the Wage and Hour Administrator, the natter is rtferreti  to the Chief 
Administrative Law Judge.  A formal hearing is then scheduled for a final deter- 

mination with respect  to the alleged violation.  At such hearing you "lay, by 

yourself or through *n  attorney retained by you. present such wicncsses._ introduce 

Such evidence and establish such facts as you believe will support your position. 

Copies of the Migrant and Seasonal Agricultural Worker Protection Act and 29 CFR 

Part 500 are also enclosed for your reference and assistance. 

Sincerely. 

Enclosures 

MSPA 
Reg.   500 
Sunmry of violations and waounts assessed 
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ATTAOttENT 

SUMMARY OF VIOLATIONS OF THE MIGRANT AND  SEASONAL AGRICULTURAL WORKER 
PROTECTION ACT AND CIVIL MONEY PENALTY ASSESSMENT OF EACH VIOLATION 

Item    1. Pall lo dteclote condltlom to worker* 201(a) and 301(a) •• t 50.00 
You failed to have the Information concerning the terms and 
conditions of employment written down for the worker* to read 
in a language which they could underatand at the time of re- 
cruitment. 

Item    4.  Breach of working arrangement! with workers  202(c) and  302(c) *$200.00 
You violated the terms of your working arrangement with the 
workers by not providing travel expenses for which they were entitled to 
under H-2. 

item    5.  Fall to make/keep employer records  201(dXl) and  301(cXI) H"..?$200.00 
You failed to make and keep all payroll records required by the 
Act. 

Item    6.  Pall to provide wage statement to workers  20I(dX2) and  301(cX2) *$ 50.00 
You did not furnish each worker a written statement of payroll 
Information which included the basis on which wages were paid) 
the number of piecework units earned. If applicable; the number 
of hours worked; the total pay period earnings: the specific 
sums withheld and the purpose of each deduction; and the net pay 
for each pay period. 

Item   9.  Pail to pay wages when due  202(a) and 302(a) .^^ $200.00 
You did not pay wages owed to your workers when they were due. 

TOTAL AMOUNT OF ASSBS8MBNT    «700.00 

*You ate considered Jointly and severally liable with Farm Labor Contractor 
Whitney Darling and Aget Lewi* Brother* Orchard* for item* 1, 4, 5, 6, and 9 •- 
for violations. Payment by either will satisfy the liability. 
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Mr. FRANK. Let me—I am puzzled. I hope there is no suggestion 
that the committee is somehow going to be involved in—in fact, let 
me make it very clear, you are here not at the committee's particu- 
lar desire, except but for the fact that Mr. Staggers, who has some 
very legitimate concerns here, made a point of making sure that 
we had a fair representation, and we invited the Farm Bureau. 

If there was any suggestion that this subcommittee or any of the 
subcommittees have been responsible for beginning litigation for 
those who testify, that is preposterous. You say you have the confi- 
dence in this committee, so I think I make that clear. 

Mr. ECKEL. It was not a reflection of the committee but of the 
grantees' history, the LSC grantees' history of pursuing those grow- 
ers who have spoken out at history in the past. 

Mr. FRANK. I think everyone on this full Judiciary Committee 
would take a very dim view of anything that smacked remotely of 
retaliation; and if you have any reason to believe that such an 
event is occurring, I urge you to be in touch with us. No one will 
interfere with any witness's freedom, nor will try. I think all of us 
would agree on that. 

I want to acknowledge that Mr. Staggers was particularly con- 
cerned that we have good representation. 

Mr. Flaherty. 

STATEMENT OF PETER FLAHERTY, LEGAL SERVICES REFORM 
COALITION 

Mr. FLAHERTY. I came to be involved in this project after learn- 
ing of a particularly troublesome instance of the use of LSC funds 
for political purposes. You may remember the media coverage last 
summer of something called the "Veterans Peace Convoy," orga- 
nized by a group of pro-Sandinista activists. A Nicaragua-bound 
caravan of 38 vehicles loaded with "humanitarian" supplies was 
stopped at the United States-Mexico border at Loredo, TX, by Cus- 
toms officials. 

Customs sought signed statements from the participants promis- 
ing that the vehicles would be returned to the United States after 
they were unloaded in Nicaragua. The trade embargo against Nica- 
ragua contains an exemption for humanitarian deliveries but does 
not allow for the export of trucks and other vehicles. 

The activists, who appeared in their numerous television inter- 
views as quite middle-class, challenged Customs' interpretation of 
the Nicaraguan Sanctions Regulations and proceeded to sue Secre- 
tary of State Greorge Schultz, Treasury Secretary James Banker 
and several other high U.S. Government officials in Federal court 
in the southern district of Texas. 

They were represented by attorneys affiliated with Texas Rural 
Legal Assistance and LSC funds were used in connection with this 
lawsuit. Serving as cocounsel was Margaret Ratner of the Center 
for Constitutional Rights, the left-wing legal institute based in New 
York. The lawsuit was eventually rendered moot by a Treasury de- 
cision to let the caravan proceed. 

There are indications "TRLA may have tried to disguise the case 
as just another migrant worker dispute by reporting the case to 
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LiSC as "Lopez v. Schultz," with no mention of the Veterans Peace 
C!onvoy. 

Whatever the truth, how could this case become a case for legal 
services? It is difficult to comprehend how indigent Texas citizens 
with legal problems benefit from a lawsuit against key American 
policymakers on a foreign policy issue. I know that there is a wide 
variety of views on the subcommittee on the controversial subject 
of U.S. policy toward Nicaragua. That is not the issue we are dis- 
cussing today. We should not, of course, object to citizens express- 
ing their views on such an issue or engaging in challenges to our 
Government's policy. 

But I hope we can all agree that the use of tfix moneys for these 
purposes in this case was inappropriate. Isn't it positively bizarre 
that domestic supporters of a hostile foreign regime were able to 
tab public funds to sue the U.S. Grovemment? I suppose it is also 
somewhat ironic that I describe this case to you on this date, the 
10th anniversary of the Sandinista revolution. 

I think it requires a rather high degree of C3Tiicism about assist- 
ing the poor for legal services attorneys to have gotten involved in 
this case. I understand that poor people with real problems and le- 
gitimate cases, for which legal remedies are available, are regular- 
ly turned away from legal services grantees because of a lack of re- 
sources. For the underprivileged in our society, day-to-day legal 
problems sometimes are questions of survival. 

For some legal services grantees, the day-to-day problems of the 
poor are apparently regarded as annoyances that get in the way of 
working on larger ideological, political and social causes. 

The Legal Services Reform Coalition has developed a number of 
specific recommendations that we believe will make legal services 
more responsive to the needs of the poor. They are contained in my 
written testimony. There is special emphasis at the end of my testi- 
mony on the topic already discussed at some length about the ap- 
plication of civil and criminal statutes pertaining to waste, fraud 
and abuse for LSC grantees and I, in the interest of time, I will not 
review it, except to say that I was quite encouraged by what I 
heard earlier. 

Thank you. 
Mr. FRANK. Thamk you, Mr. Flaherty. 
[The prepared statement of Mr. Flaherty follows:] 
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STATEMENT OF PETER T. FIAHERTlf 

SPOKESMAN 

I£GAL SERVICES REFORM COALITION 

Mr. Chairman and aembers of th* Subcomnlttae, I appreciate 

this opportunity to testify on the reauthorization of Legal 

Services Corporation. Let me begin by identifying myself as 

Chairman of Conservative Campaign Fund, a political action 

committee. I am also a member of the Legal Services Reform 

Coalition, a group of trade and professional associations, 

membership organizations, educational foundations and 

individuals. Still in formation, we plan to seek reform of the 

federal legal services program and publicize the problems and 

abuses that plague the current system. 

I came to be involved in this project after learning of a 

particularly troublesome instance of the use of LSC funds for 

political purposes. You may remember the media coverage last 

summer of something called the "Veterans Peace Convoy," organized 

by a group of pro-Sandinista activists. A Nicaragua-bound caravan 

of 38 vehicles loaded with "humanitarian" supplies was stopped at 

the U.S.-Mexico border at Laredo, TX by Customs officials. 

Customs sought signed statements from the participants 

promising that the vehicles would be returned to the United 

States after they were unloaded in Nicaragua. The trade embargo 

against Nicaragua contains an exemption for humanitarian 

deliveries but does not allow for the export of trucks and other 

vehicles. 
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The activists, who appaarad In their numerous television 

interviews as quite aiddle-class, challenged Custom's 

interpretation of the Nlcaraguan Sanctions Regulations and 

proceeded to sue Secretary of State George Shultz, Treasury 

Secretary James Baker and several other high U.S. Government 

officials in federal court in the Southern District of Texas. 

They were represented by attorneys affiliated with Texas 

Rural Legal Assistance (TRIA) and I.SC funds were used in 

connection with this lawsuit. Serving as co-counsel was Margaret 

Ratner of the Center for Constitutional Rights, the left-wing 

legal institute based in New York. (The lawsuit was eventully 

rendered moot by a Treasury decision to let the caravan proceed.) 

There are indications TRIA may have tried to disguise the 

case as just another migrant worker dispute by reporting the case 

to LSC as "Lopez vs. Schultz (sic)," with no mention of the 

Veterans Peace Convoy. 

vrhatever the truth, how could this case become a case for 

Legal Services? It is difficult to comprehend how Indigent Texas 

citizens with legal problems benefit from a lawsuit against key 

American policymakers on a foreign policy issue. I know that 

there is a wide variety of views on the Subcommittee on the 

controversial subject of U.S. policy toward Nicaragua. That is 

not the issue we are discussing today. He should not, of course, 

object to citizens expressing their views on such an issue or 

engaging in challenges to our government's policy. 
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But I hop* we can all agree that the use of tax Denies for 

these purposes In this case was inappropriate. Isn't it 

positively bizarre that domestic supporters of a hostile foreign 

regime were able to tap public funds to sue the U.S. government? 

I suppose it is also somewhat ironic that I describe this case to 

you on this date, the tenth anniversary of the Sandinista 

revolution in Nicaragua. 

I think it requires a rather high degree of cynicism about 

assisting the poor for legal services attorneys to have gotten 

involved in this case. I understand that poor people with real 

problems and legitimate cases, for which legal remedies are 

available, are regularly turned away from from legal services 

grantees because of a lack of resources. For the underprivileged 

in our society, day-to-day legal problems sometimes are questions 

of survival. For some legal services grantees, the day-to-day 

problems of the poor are apparently regarded as annoyances that 

get in the way of working on larger ideological, political and 

social causes. 
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The Legal Services Refom Coalition has developed a number 

of specific recommendations that we believe will make legal 

services more responsive to the needs of the poor. They are: 

Implement competitive grant-making to replace the present system 

of presumptive refunding of grantees, eliminate funding for 

national and state support centers, eliminate separate funding 

for specific client populations, prohibit lobbying and union 

organizing by grantees, Implement strict controls on class action 

lawsuits, end client recruitment, prohibit undertaking with 

private monies activities otherwise Illegal under the legal 

services statute, and require timekeeping of grantees. 

Many of these reforms are embodied in H.R. 2S84, Introduced 

by Congressman Larry Combest and twenty-seven others. Although 

our Coalition has not endorsed specific legislation, I personally 

urge members of the Subcommittee to consider these reforms as the 

reauthorlzatlon process proceeds. 
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Before closing, let ne briefly connent on one area I believe 

deserves special emphasis. I understand current LSC grantees are 

currently exempt from civil and criminal statutes pertaining to 

fraud which apply to other federal grant recipients. I also 

understand that there have been several embarrassing instances 

where grantee employees, acting as Robin Hoods-in-reverse, have 

enriched themselves in a manner which would comprise criminal 

violations in any other federal program. In light of the 

hearings in which you are presently taking part with another 

Subcommittee, Mr. Chairman, as well as the well-publicized, 

incidents recently involving members of Congress, I am sure you 

and your collegues are aware of the growing public disgust at 

this sort of thing. I implore the committee to subject LSC 

grantees to the same kind of civil and criminal provisions 

relating to waste, fraud and abuse as apply to other grant 

programs. 

I thank the Subcommittee for its time. The Legal Services 

Reform Coalition will be making a more formal announcement 

regarding our formation in a few days. He certainly wish to 

maintain ongoing communications with you as reauthorization 

proceeds and we look forward to pursuing further the issues I 

have raised with you today. Thank you. 

(This testimony was delivered to the Subcommittee on 

Administrative Law and Governmental Relations of the House 

Judiciary Committee on July 19, 1989.) 
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Mr. FRANK. I had not previously known of the Legal Aid grant- 
ees involvement in Texas. Based on what I have just heard from 
you and what I have read from their own presentation, they made 
a grave error there. They should not have been doing that, and I 
will say what I have said in the past, if people in this program will 
do stupid things, they should not be surprised when they don't 
always get the kinds of results they want. This is not what this 
program was set up to do. 

I think our job is to try to prevent those kinds of abuses without 
interfering with people's rights to do their job in general. It is the 
example of the kind of errors we have tried to stop. 

There was a period in the 1970's when there were more of those 
abuses. We were able to diminish them. I hope that the grantees 
are not getting cocky out there and think that they can relapse. 

I think the great majority do nuts and bolts, very important 
work all the time. I obviously believe in class action suits as a le- 
gitimate tool. But that was a critical case with a foreign policy 
issue, and these people should not have been doing it. 

One of the things I will try to do in the reauthorization is to 
make sure that we minimize. Nothing will ever be perfect. That 
kind of abuse. 

I apologize for having attributed to your late harvesting. We are 
pressed with the importance of this. I think working out the proper 
relationships in the agriculture area will be one of the most impor- 
tant things we do. 

There have been some suggestions about compensation and other 
things. Certainly, the prospect of losing a lot of money in a lawsuit 
which you ultimately win or cannot prosecute your side of because 
you haven't got the legal fees should not be confronting people. 
That prospect and that possibility is not what I will look at. 

I have got no further questions. I will hand this over to Mr. 
James, tmd then Mr. Staggers will continue. 

Mr. JAMES. Thank you. I have had some concerns expressed to 
me by farmers in my area. They are most concerned because an 
attempt to negotiate in many cases start with extraordinary re- 
marks. I haven't personally investigated this. Anyone who sues, of 
course, complains, whatever it is. So you have to take note of that. 

But I have heard from people I know quite well, examples that I 
found quite hard to believe of potential abuses in the farming area, 
to such an extent that I believe there—probably we need to do 
some pretty serious investigations as to how to write the law so as 
to put it in a situation like a private attorney. 

In other words, there is something to lose for the Corporation 
that does it like attorney's fees on the other side. I think if the 
farmer is sued and he wins and he spends $50,000 on attorneys' 
fees, they should be paid by the Corporation or by the—since the 
person is indigent, it does no good to say that the indigent pays be- 
cause the indigent doesn't have any money to pay. So, the indigent 
isn't even there when the case is over in some cases, as you said. 

We tried that in the case of Florida on medical malpractice. The 
doctors wanted to have a statute saying that the loser pays attor- 
neys' fees. They changed that when a doctor got an assessment for 
a couple million dollars for attorneys' fees. 
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You may have some assessment or penalty against a corporation. 
I say that because you don't have the normal protections that 
you—against a private practitioner who may invest time and not 
get p£ud. 

The Corporation attorney is on a salary, so there is nothing to 
lose, so he is a—this is a tremendous weapon. I liken it to a pros- 
ecutor. The only thing that keeps you from having a similar prob- 
lem in many cases, or similar fears in a prosecutorial sense, is that 
there are so many cases to prosecute that you don't often have that 
information. 

One reason why in the criminal work you have plea bargaining 
is that there are 10 times as many cases as can be tried. If, howev- 
er, you had an abundance of prosecutors that could try every single 
case, you would have more cases tried which would probably be 
good. 

But on crimes—but in civil cases, the flip-side of it is there and if 
you have a motivation, not for the Corporation but for the individ- 
ual attorneys to file suits, that may have a reputation building 
aspect to them for the individual attorney, he would be foolish not 
to file it if he is looking at his own best interest. 

So you want to take that other than the canons of ethics for 
filing a frivolous lawsuit, still, it is not a balanced situation. It is 
too easy to go out and file a suit. There is no price to pay on the 
other end, is what you are saying. 

On the other hand, we want—class actions have their benefit. 
They are simple as far as maximizing the benefit for the most 
people. So we don't want to throw the baby out with the bath 
water. We will need to look into all aspects of it to try and be bal- 
anced by it. 

I question, personally, to what extent we can have bidding, if you 
are dealing with nonprofit corporations. I want to look into that, is 
bidding competitive? The nonprofit corporation, what do you do, set 
up another nonprofit corporation- and have them bid if you are 
going to deal only with nonprofit corporations? 

So I am not sure how the mechanics of that work. But that is 
basically my ignorance. I don't know how it would work for com- 
petitive bidding. I am sure we will get an explanation of that. 

We have such little money to help the poor that we need to be 
very careful with it and make sure it is going for the purposes of 
writing wills, divorces, for the proper class actions. My feeling and 
my experience is that there are many, many people, many people 
that could use that type of service, and that is what we need to try 
to attempt to help. 

Thank you all for testifying. 
Mr. STAGGERS. I want to thank Chairman Frank for the record. 

You already mentioned it was due to my concern. There is problem 
with farmers in the East, and I do have questions. 

Pennsylvania is a great State, but since West Virginia is my fa- 
vorite State, I would like to ask the fellow on your left a few ques- 
tions first. 

Mr. Dirting, who is from my home district, Doug Dirting for the 
record, I don't know whether you have been identified, but wel- 
come to the committee. 

25-196 - 90 -  17 
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STATEMENT OF DOUG DIRTING, AMERICAN FARM BUREAU 
FEDERATION 

Mr. DIETING. Thank you. 
Mr. STAGGERS. I hope you heard Mr. Raven talk about how the 

Legal Services Corporation is bending over backwards to negotiate. 
Has that been your experience in West Virginia? 

Mr. DiRTiNG. When they do, the amounts are so astronomical 
that it is just—there is no compromise. They have nothing—what 
they throw at us is not a compromise. It is an all-win situation for 
the legal services attorney involved. 

Mr. STAGGERS. SO there is no negotiation? 
Mr. DiRTiNG. Let's say, all right, I can give you a specific exam- 

ple. We get what we call a demand letter, from the local staff attor- 
ney, and he cites in the letter what he considers the violation. In 
the meantime, he tells us—stated in the letter precisely are my de- 
mands. If these are not met in a specified period of time, which is 
usually a week to 10 days, further or litigation against your organi- 
zation will start. 

SO we get in touch with our local attorney in Martinsburg and 
sit down and discuss the situation, and what we have had to do to 
avoid the cost of litigation, which heis been discussed here earlier 
by Mr. Eckel and other people, is pay and give in to this dememd 
letter. If you don't, you are opening yourself up to thousands of dol- 
lars of litigation. I mean, it is either pay or litigate. This is the 
kind of compromise that we get. This is the compromise that we 
get. 

Mr. STAGGERS. Mr. Raven talked about some of the issues in- 
volved. I know of one case in West Virginia where there was an 
agreement with the Jamaican Government to withhold some sort 
of savings for the workers, basically so that they would be taking 
some money back to Jamaica with them. There is a lawsuit over 
that, isn't there? Could you explain some of the details? 

Mr. DiRTiNG. That is a very complicated issue. I am a West Vir- 
ginia farmer, but I will try. It was enacted in 1884 by the West Vir- 
ginia Legislature. And, of course, from talking to people through- 
out the State, we assume it was put on the books to protect people 
from the so-called company store situation back in the late 1800's. 
You know what I mean. 

What it amounts to is that there becomes a conflict with the 
term deduction and assignment here. But where it comes across 
and hits us is in the contract with the British West Indies Labor 
Organization, we withhold 23 percent of the employees' gross 
wages. As our payroll is done weekly, it is sent to the organization, 
West Indies Labor Organization, and then deposited immediately 
in the Bank of Jamaica, in an account with the worker's name. 

Mr. STAGGERS. So the worker gets the money when he returns? 
Mr. DIRTING. Right, in an interest-bearing account. And when 

the worker returns, all he has to do is give proper identification, 
and that is it. I have questioned my own workers many times to 
see if they have any problem at all getting this money. And I have 
had some men with me since 1973, some of the same workers that 
have come back. There is no problem at all, they tell me. I don't 
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think the interest rate is what we would like to see here in some 
cases, but it is there. 

The next—but anyway, the West Virginia Wage Payment and 
Collection Act, which you are talking about specifically, says there 
are no exceptions to this 25 percent deduction. In our contract we 
have a 23-percent amount, that is sent home and a 2-percent deduc- 
tion for insurance, that is life insuremce on the workers, and he is 
very well aware of this. It is in the contract. And a daily meal 
charge—you can see it puts us above the 25 percent deduction. OK? 

The basis for the litigation is the contract was not signed and no- 
tarized in West Virginia. It was signed by the worker, in this case, 
on the island where he is from. They don't have what we call nota- 
ries or a magistrate; it is something much, much less, you know. 
And so this is one of the problems. It is not notarized here in the 
State of West Virginia, which if it was, that would have proved 
that they—that—you have to bear with me, you know how compli- 
cated this gets. 

Then the worker and his attorney involved in the suit against us, 
for example, feel that it is an illegal deduction. 

I don't know how much further to go with it. 
Mr. STAGGERS. But that is a lawsuit that legad services brought 

against you to collect the excess money for the worker, even 
though the worker is getting the money when they go back to the 
islands? 

Mr. DIETING. Yes, and most of these would be workers who had 
illegally left the system and stayed in the United States. They 
would be illegally here at the time. There is a question now if a 
couple of these workers in the lawsuit do have their legalized 
status. There is a question to that. We haven't pursued it. It hasn't 
come on the court docket yet, but it is right around the corner. 

But the amount of money involved, the worker has the opportu- 
nity to get if he goes home to get it. There is no question whatso- 
ever. And in their settlement, they want us to pay the worker the 
23 percent again, and then there is a liquidated damages in the act. 

It is a question if it applies to this contract or not. But, of course, 
that is what they are clsiiming in the case, liquidated damages 
which would be, I think, 30 days wages. That is according to the 
code now of the State, West Virginia, 30 days wages at whatever 
the wage rate was at the time and the attorneys' fees. 

And that is what is most important. The attorneys' fees. Our 
very overworked legal services attorney in Mfutinsburg who spends 
most of his time from what I see in the district, he wants—his at- 
torneys' fees which are astronomical, and they are not negotiated. 
That is it. It is either pay it right now or go on to court. 

Mr. STAGGERS. Thank you. Mr. Eckel, in your testimony you 
state that the Farm Bureau is developing a nationwide figure on 
litigation defense costs. Could you provide that to the committee? 

Mr. ECKEL. We will be pleased to provide that for the record to 
the committee. 

[The information was not available at the time of printing.] 
Mr. STAGGERS. I appreciate that. You were also urged by a con- 

gressmem to get involved in and establish a workers grower media- 
tion system in your area. Could you elaborate on how that was set 
up? 
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Mr. ECKEL. Yes, sir. I am pleased for the question. 
Soon after we testified before the Subcommittee of the Labor and 

Education Committee in Biglersville, I beheve that was 3 years ago, 
but I would not want to be tied to the precise time period, we insti- 
tuted negotiations with Mr. Arthur Reed, the director of the 
Friends of the Farm Workers Office in Philadelphia, which is the 
LSC grantee operating in Pennsylvania, to initiate a mediation pro- 
gram where FOF growers and farm labor contractors would be co- 
signers of an agreement whereby we would attempt to mediate dis- 
putes at the time that they occurred for the very reasons that I in- 
dicated I felt was advantageous both to their client and to us. 

I was optimistic about that, and we signed the first agreement 
the following growing year. We have had that in place now 2 year. 
We did it in cooperation with the Dickinson School of Law, advo- 
cate of mediation as an alternate dispute mechanism and which 
served as a mediator first between the Farmers Association and 
the growers involved and FOF, and later the growers agreed to 
pay. 

Since there was no ability for LSC to pay and no ability on the 
part of the workers, we agreed as growers to pay for the arbitra- 
tion proceedings. 

To my knowledge, there have been two attempts at mediation in 
excess of a 2-year period where there have been, I believe, over 20 
lawsuits filed. In both of those mediation attempts, the workers 
were already gone home and the mediation occurred between the 
attornej^ for both sides. 

That may be legally proper. But I have to tell you that as a 
farmer, my concept of the mediation was an attempt to resolve the 
difference between the farmer and the worker. Certainly the 
worker probably would be represented by counsel and the farmer 
may or may not be. But I perceive we would try to solve that prob- 
lem while the worker was here. 

There are those who have indicated at the meeting here today 
that one of the drawbacks of that is retribution against the worker. 
Let me point out to you very clearly that under the Migrant Sea- 
sonal Workers Farmers Act, it is a violation of the law if any 
action is taken against a worker for filing a complaint. 

I would indicate to you in our example, that raises questions in 
my mind as far as our ability without congressional direction in 
this matter to proceed. Mr. Read and I have known each other for 
a number of years. I respect his legal ability and have n^otiated 
with him in good faith. 

In November or December of last year, I received a letter from 
him indicating that they had had access at my camp as a result of 
a disagreement between my farm labor contractor's wife, not my 
contractor, but my farm contractor's wife and a representative of 
FOF. 

That letter alluded to the fact that there might be need for some 
type of legal actions as a result of that. I met with Mr. Read this 
week in the context of discussing and negotiating a new mediation 
agreement, and he indicated to me there wasn't going to be a need 
probably for a legal action. 
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The thing that concerns me is if we are sincere and have good 
faith about resolving problems, a simple question on access takes 
only a telephone call. It is not that I can't be reached. 

Mr. Read and I can probably reach each other within 10 minutes. 
I would suggest to you that it is a style of operation and it is a 
problem. 

It has been indicated that the growers no longer want to contin- 
ue the mediation process. Let me indicate to you firsthand, because 
I have been the person involved, that the growers have severe res- 
ervations that we will make any progress because for 2% years we 
have not made any. 

But we are realistic enough to know that we do not have the re- 
sources to take on the funds of the Federal Government, and we 
will continue to negotiate. And yesterday when I returned from my 
State board meeting to my farm, a message was waiting for me 
from Professor Ackerman, and we are in the process of setting a 
new date in early August to initiate discussions again about media- 
tion for this year. 

But if you ask me what our experience has been, our experience 
in the evaluation of this grower has been that we have not brought 
the progress that I had hoped we would bring for the growers in 
our State. 

In my fresh market tomato industry there were 12 growers in 
my area 5 years ago. There are now seven. Three of those seven 
have left without a suit being filed against them, but convinced 
that it was forthcoming and knowing that they could not defend 
themselves and not laying themselves open to the large dollar 
value losses that are involved with class action suits because—and 
I notice this committee has no jurisdiction over the Migrant Sea- 
sonal Farm Workers Protection Act. 

You, as Members of Congress, did vote on it and undoubtedly 
will review it. But reach of those violations of that act provides for 
private right of action. It includes the opportunity for the worker 
to recover up to $500 per person. 

In your orchard operations, in our vegetable operations, it is not 
unusual for a grower to have 50, 75, 100 people working for them 
for a very short period of time during harvest. The demand letters 
that Legal Service Corporation will send to you undoubtedly will 
list not one violation but 10 or 12. 

I unfortunately 8 years ago got one of those. I know how it starts 
out. I don't think they have changed because the letters that I have 
seen in the last 2 years list everything. 

The grower immediately has to, of course, begin to defend him- 
self on each of those counts. But the threat is each of those viola- 
tions at $500 per violation times 100 workers, a settlement can be 
in the hundreds of thousands of dollars. So when you are asked the 
question why is there fear, the fear becomes very real. 

So that is where the settlements are made. 
Mr. STAGGERS. Let me ask you to explain for the record, on page 

10 you mention that your business is very labor intensive and you 
are wholly dependent upon seasonal labor, harvesting and process- 
ing of your crop. 
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It is true in West Virginia, but I don't think people realize why 
the H-2 program is necessary. Could you explain a little bit for the 
record? 

Mr. ECKEL. The H-2 program has been put into place so that, 
particularly in agriculture, where you have an industry that needs 
a large amount of labor for a short period of time, perhaps 6 or 8 
weeks, in our economy and in our area today it is impossible to 
employ that large amount of labor for that short period of time. 

And without the H-2 program, many of the growers who use 
that program would be out of business because they would have no 
ability to harvest their crop. It is not, it is not a choice of whether 
or not you are going to use local labor. 

That local labor is not available. Now, in my operation, we are 
still using mostly local labor in our packing house facility, but that 
is becoming more and more difficult all the time. 

Basically, retired people are employees. In the field, it is basical- 
ly still Mexican-American families who come into my farming oper- 
ation to harvest our tomatos. But for many growers who don't have 
those long-term relationships or where those families now have 
found a different place in our society—and after all, that is what it 
is all about, economic progress—in those areas, the only choice is 
to move to the H-2 program or go out of business. 

Mr. STAGGERS. In your testimony you talk about Larry Combest 
and his bill. My opinion would be that that probably won't pass. 
Let me ask you, out of the provisions in his bill, can you give us 
your number one priority? 

Mr. ECKEL. In looking at that, and I want to answer you as hon- 
estly as I can, and staff is properly concerned that we have not 
taken a position on that. I don't believe I can prioritize the impor- 
tance of any of the provisions. I think it needs to be a panel 
approach. 

I recognize the concerns of those today who are expressing inter- 
est that the program not be crippled. I don't think it has to be, but 
I think we have to make some adjustments to make certain that 
the type of situation that is occurring, especially along our East 
Coast and in our fruit and vegetable production areas, don't contin- 
ue to the point that we don't have an industry. 

Mr. STAGGERS. That is an honest answer. 
Mr. Dirting, did you have a comment? 
Mr. DIRTING. Yes, Congressman. I would like to give you some 

statistics from West Virginia. This would be using 1980 as a year 
compared to today. There were 2,170,000 boxes of apples  

Mr. STAGGERS. Let me interrupt you. 
Is this a production data? 
Mr. DIRTING. Right. 
Mr. STAGGERS. Why don't you submit it for the record? 
Mr. DIRTING. OK. 
[The information follows:] 
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July IS, 1989 

PRconcrioH DASH 
TRX-COOMTX aHONEItS 
msT vntonzA 

1978-1989 

Following is a sunmary of the decline In apple production in the 
tri-county area of West Virginia (Jefferson, Berkeley and Morgan 
counties) served by the Tri-County Growers Association. Tri- 
County Growers is a non-profit, membership growers association 
which serves a number of purposes, including the recruitment and 
furnishing of labor to its grower members. Tri-County Growers 
has experienced an unprecedential amount of Legal Services 
Corporation-funded litigation brought against it, and its grower 
members, since 1980. Tri-County believes that this litigation, 
and the associated costs, are directly attributable to the 
decline in apple production and agricultural employment in the 
three-county area. The ten-year comparison details the economic 
intact of the legal costs on the area. 

Prodvction 

1978 
1988 

2,170,885 
1,096,391 

boxes 
boxes 

^iimhAr nf GrnwArfl 

1978 
1988 
1989 

36 
" 22 
18 (projected) 

Waoes Paid to farmworkers 

1978 
1988 

$694,683 
$493,375 

Number of Farmforlcers 

1978 
1988 

585 
442 

Litiaation and Related Costa 

Legal fees:   1978 
1988 
1989 

53,550 
$39,154 
$67,714 (to date) 

Total amount paid in legal fees since 1978:  $405,627 

Total amount paid in settlement costs since 1978:  $863,385 

Nine major federal cases filed during 1978-1988 period; three yet 
to settle, two of which are major class action cases. 
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Mr. STAGGERS. Mr. James. 
Mr. JAMES. Don't you think your problem is with the Migratory 

Workers Act it receives at $500 a throw? 
Mr. ECKEL. Yes, sir. I have testified before the subcommittee for 

the need for change in that. I think that is part of the problem. 
Mr. JAMES. It is compounded, thought, if you have shotgim suits 

filed. Even though you aren't, what you are saying is we can't pay 
our attorneys and the technicad fines. To hit us with 14 violations, 
it is enough to put us out of business so we better get out of busi- 
ness before we slip up and we have migratory workers say we are 
not giving proper housing. 

One guy was sued under that act in my area. It was contended 
he was giving him inadequate housing. His contention was, look, he 
asked him to withhold moneys from his paycheck and send it to 
the owner of the house. 

There was no attempt to communicate with this man or these 
group of men until the suit was filed. That was their contention. 
Now how accurate it is, I don't know, but I have heard a lot of that 
from the four or five different people that were used. 

It seems to me you have got these Legal Services Corporations 
that overlap responsibilities. You can get sued from miles away. 
You have got a Legal Services Corporation in one place. Yet you 
may get sued from another State even. Have you been sued by 
legal services from other places? 

Mr. ECKEL. Yes, I have, Florida. 
Mr. JAMES. That, to me, seems inherently wrong if you are going 

to create a situation of interstate suits. The reason for it is speciali- 
zation, I suppose, would be an argument or following the migratory 
worker or what? There must be some kind of reason. 

It seems to me the purpose of it is—maybe we ought to have an- 
other reform. We only have a certain amount of resources and arc 
very limited at that. 

I would like to see them concentrated not on interstate law suits 
or intercounty law suits, but I would like to see it concentrated on 
helping the poor people as much as possible as opposed to that type 
of conduct. 

Thank you so much for testifying. 
You, all of you, all of the witnesses, it was valuable information. 

It certainly gave me more insight into a problem that I still don't 
thoroughly understand and I don't know the solution yet. But I 
hope that we look at it to maximize our Federal knowledge, the 
purpose of helping the poor and at the same time not annihilate or 
eliminate a class action tool that is beneficial in many instances, 
but hopefully not to drive our farmers out of business. 

Thank you very much. 
Mr. STAGGERS. If there are no further questions, this hearing is 

concluded. 
[Whereupon, at 2:30 p.m., the subcommittee adjourned, to 

reconvene subject to the call of the Chair.] 
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APPENDIX 1.—PREPARED STATEMENT OF THE NATIONAL COUNCIL OF 
AGRICULTURAL EMPLOYERS 

The National Council of Agricultural Employers (NCAE) 

appreciates this opportunity to connent on the concerns 

agricultural enployers have with the current structure of the Legal 

Services Corporation (LSC) and to urge passage of Representative 

Conbest's reauthorlzatlon bill and the reforms embodied In H.R. 

2884. NCAE commends the Subcommittee for holding this hearing and 

considering these long overdue reforms. 

NCAE is an association of growers, cooperatives and others 

Involved in labor-intensive agriculture. Our members hire 

approximately 75 percent of the U.S. farm work force. NCAE and its 

members agree with the premise that every U.S. citizen, regardless 

of economic status, should have reasonable access to competent 

legal representation. We believe, however, that LSC-funded 

recipients are acting far beyond the boundaries of original 

Congressional intent, and far beyond their accountability to 

American taxpayers who are footing the bill. 

The LSC was created by Congress to provide legal assistance 

to individuals unable to afford legal counsel. In practice, LSC 

attorneys have been Involved in the following activities against 

agricultural employers, specific examples of which are mentioned 

in the American Farm Bureau Federation's testimony delivered to 

your Subcommittee today: 

(501) 
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Page 2 - NCAE Comnents 

• Initiation of frivolous, costly litigation and the 

abandonment of any attempts to resolve farmworker 

problems through administrative means Including such 

techniques as pre-trial negotiation, mediation and 

arbitration, and [>epartDent of Labor (DOL) administrative 

complaint procedures. Increasingly, agricultural 

employers must choose between extortionate legal services 

settlement proposals or staggeringly expensive legal 

defense costs in situations where a claim might be 

quickly adjudicated by DOL. LSC-funded attorneys have 

used these extorted "settlements" to "prove" that 

agrlcultiural employers are villains and that the LSC 

programs are needed. 

• LSC-funded attorneys have Inappropriately solicited 

farmworker clients, and, in fact, have enticed 

farmworkers to leave their jobs. 

• Involvement of LSC-funded attorneys in labor disputes, 

strikes, and union-organizing activities. 

• Involvement of LSC-funded attorneys in the direct 

lobbying of Members of Congress under the guise of 

adjunct Congressional staff. 

Since the Legal Services Corporation Act was passed by 

Congress more than a decade ago, NCAE has consistently expressed 

concern about the prohibited activities In which LSC-funded 

programs have engaged. Increasingly, the Corporation's grantees 

are involved in unethical and harassing litigation which can only 
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Page 3 - NCAE Coanents 

be aimed at forcing large nunber of growers out of business. NCAB 

tails to understand how this objective will benefit farmworkers. 

The reforms outlined in H.R. 2884 are desperately needed in 

order to bring accountability to the system. Towards this end, 

replacing the current LSC with a Legal Services Administration 

under the Office of Justice Programs within the Department of 

Justice is of primary importance. An Administrator would be 

appointed by the President and confirmed by the Senate would be 

responsible for carrying out the authorities of the Legal Services 

Administration. The activities of the various grantee 

organizations would be held accountable to the objectives and goals 

•at out for them, thereby removing the social agenda presently 

followed by several grantee organizations. Under the present 

system there is no meaningful monitoring and/or evaluation process 

to review the effectiveness of the programs operated by the grantee 

agencies. 

Of particular concern to agricultural employers would be the 

provision barring Legal Services from pursuing a complaint, 

litigation, or settlement Involving an agricultural concern unless 

all administrative remedies and alternative dispute resolution 

mechanisms have been exhausted; the plaintiff has been specifically 

Identified by name in any complaint filed; and, an affidavit 

enumerating all of the facts on which the claim is based is 

attached to the complaint. Taking someone to court or threatening 

them with court action should be a last resort, not the first as 

currently practiced by some grantee organizations. The process of 
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first exhausting administrative reoedles and alternative dispute 

resolution nechanlsms will help to prove or disprove a claia prior 

to the Involvenent of an LSC grantee organization thus saving large 

anounts of money for the organization as well as the person and/or 

company to whom the complaint was filed if the complaint proves 

false. 

Requiring class action suits to be approved by the Legal 

Services program's board of directors prior to filing will insure 

that a legitimate claim is being filed and that the named 

plaintiffs are in fact a party of interest in the proposed suit. 

Agi^icultural employers in the past have had some suits filed on 

behalf of dead plaintiffs as well as plaintiffs that have stated 

that they did not even know they were a party to a suit. 

In short, these and other reforms embodied in H.R. 2884 will 

insure that Legal services will be following Congressional intent 

by providing day-to-day services to poor individuals, not 

fulfilling their own agenda by engaging in redlstricting, union 

organizing, lobbying or political change through harassing 

litigation. As stated earlier, the Subcommittee is to be commended 

for beginning work on this reform package. NCAE is eager to work 

with the Subcommittee in ensuring that meaningful reforms are 

instituted and implemented. 



505 

APPENDIX 2.—LETTER TO HON. BARNEY FRANK FROM PAUL B. 
EAGUN, DATED AUGUST U, 1989, and Letter to Terrance J. Wear 
From Paul B. Eaglin, Dated August 11, 1989 

LEGAL SERVICES CORPORATION 
4t$ VIntaia Am.. S.W., tMuMafMn, B.C. iin4-X7SI 

AUb,4«« »~L- 

919/ 395-3855 UNCN Chancellor's Office 
601 South College Road 
HilBlngton   N. C.  28403-3297 

August 11, 1989 

The Honorable Barney Frank 
0. S. House of Representatives 
1030 Longworth House Office Building 
Washington  D. C. 20515-2104 

Dear Congressman Franki 

I am writing to alert your office to continued waste 
of LSC funds. 

I an enclosing a copy of a BemoranduB prepared for 
LSC President Wear by Charles Cooper of the McGuire Woods 
lav firn. In addition, I am enclosing my letter objecting 
to the conclusion of the nemo and to Hr. Wear's apparent 
plans to approach the Executive Branch on behalf of his 
prospects for nominees to the LSC board. 

I plead with you to use the influence of your office, 
and your oversight authority, to halt this activity. I am 
too often defeated in board votes to have any realistic 
hope of stopping this from my position on the board. 

I appreciate your strong support for legal services; 
it is a source of strength for the minority members of the 
board. I hope that you can be of assistance now to stanch 
the drain of funds to support the personal political agenda 
of President Wear and a minority of the board members. In 
essence, LSC funds have become a PAC for a few board members 
to utilize on behalf of favored candidates. Please help- 

Sincerely 

Ou^^^y^ 
Paul B. Eaglin 
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S  LEGAL SERVICES CORPORATION 
400 Vlrxtoii An., S.W., WuMm<M, O.C. 2002*4731 

(919)   395-3855 

August 11,   1989 

Mr. Terrance J. Wear 
President 
Legal Services Corporation 
400 Virginia Avenue, S.H. 
Washington D. C.  20024-2751 

RE: HcGUIRE HOODS 

Dear Mr. Wear: 

I have received the nenorandun that Mr. Cooper provided to 
you concerning the antl-lobbylng concerns that you expressed to 
hlB. I am writing to express once again ny view that 
corporation funds should cease to be poured down the *rat-hole' 
to the McGuire Hoods law fim. 

You seem to have lost sight of your function as president 
of this corporation, if Indeed you have ever had any Insight as 
to your role. You don't need a legal memorandum from ANY law 
firm to determine the purpose for which Congress appropriated 
funds to LSC. He are to serve the legal needs of indigent 
persons who qualify under the Act. To lobby the Executive 
Branch on behalf of prospects whom YOU support for membership 
on the Board of LSC is to convert/to steal LSC funds for your 
personal use, for you are not paid to engage in such activity. 
Those individuals who seek board membership, and whoa you 
support, can advocate on their own behalf, but should not have 
the support of LSC funds via your salaried position, or Mr. 
Hootten's position, or anyone else who is paid by this 
corporation. 

Common sense should tell you that such lobbying is wrong. 
You don't need memoranda replete with footnotes and case 
citations from Mr. Cooper. You cannot possibly claim that 
you're acting on behalf of the corporation, for the board -- 
and thus the corporation — has not resolved as a matter of 
policy to support any prospects. You're acting on your own, 
outside the bounds of your authority, to serve not poor persona 
but individuals whoa you favor, and who apparently have no 
greater sense of their ethical responsibility than you do. 
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 I.- ....-.•I;.      .. .i.-i*'. 

Mr. Terranca J. Hear 
August 11, 1989 
Page 2 

As I said in my July 7, 1989 letter to you, Mr. Shea and 
Mr. Wallace, this misuse - this theft - of corporation funds 
must stopi I raised other questions in that letter that still 
await response. I expect to receive answers without delay. In 
the interval since I sent that letter, you've responded to Mr. 
Smegal's request for the anti-lobbyIng memorandum; you've 
provided documents about the national park service, of all 
things. It's time that you responded to my letter that asks 
about the conduct of this relationship with Mr. Cooper's firm. 

Mr. Cooper's memorandum mentions at the outset your April 
27, 1989 memorandum to him which set this latest project In 
motion. I want (a) copy of that memorandum in addition to 
answers to my July 7, 1989 letter, (b) detailed report of 
expenditures of LSC funds to engage in the lobbying activity 
that was validated by the memorandum opinion, particularly the 
lobbying activity of Mr. Hootten, (c) listing of all entitles 
with which LSC personnel have 'networked" pursuant to lobbying 
activity. 

Finally, I will remind you that you have no basis for 
claiming attorney-client privilege with respect to items fro* 
the law firm, for the corporation has no legitimate client 
relationship with Mr. Cooper, whose efforts serve your purpose, 
not the corporation's. I repudiate any claim on your part that 
attorney-client privilege obtains with respect to this memo or 
other items relating to this wrongdoing. 

Sincerely, 

Viul B. Eaglin  ' 

pc: Board members 
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MEMORANDUM FOR TERRY WEAR 
PRESIDENT, LEGAL SERVICES CORPORATION 

RE:     ANTI-LOBBYING RESTRICHONS ON THE CORPORATION 

By memorandum of April 27, 1989, you requested our views on • series of 
spediic legal issues relating to the following question:  "Whether the Legal Services 
Corporation may contact third parties and ask these third parties to contact the 
President and members of the White House staff and urge them to nominate certain 
candidates to the Board of Directors of the Legal Services Corporation.'  Noting that 
certain officers and employees of the Corporation may have already contacted third 
parties on the question of presidential nominations to the Board, you state that the 
Corporation has viewed such contacts as consistent with relevant anti-lobbying 
provisions because the contacts relate to the executive branch rather than the 
legislative branch of the federal government. 

We have examined the legal materials that you provided with your April 27 
memorandum.  We have also independently researched the legal issues you pose, 
although the time constraints set forth in your request have precluded an e^diaustive 
review.  Based upon the materials that we have been able to study to date, our 
responses to the specific issues posed in your memorandum are as follows: 

I.       Is the described activity -- requesting third parties to tirge the Presideiu 
and members of his staff to nominate certain candidates to the LSC Board of 
Directors ~ "grass-roots" lobbying? 

Lobbying ~ attempting to iitfluence a dedsionmaker, usually a government 
dedsionmaker - can be either "direct" or "indirect."  "Direct" lobbying is "lobbying in 
its commonly accepted sense" (United States v. Harriss. 347 U.S. 612. 620 (1954)) - 
that is, direct communication with the dedsionmaker (or members of the 
dedsionmaking body) designed to influence the decision.  "Grass-roots" lobbying is a 
term of art used to describe "indirect" lobbying - that is, contacting persons other 
than the dedsionmaker (i.e., so-called "third parties," such as spedal interest groups or 
the general public) and urging them to communicate expressions of support or 
opposition for a particular proposal directly to the dedsionmaker. 

Congress also uses the phrase "publidty or propaganda* to refier to indirect 
lobbying.  Congressional prohibitions on the use of federal fiuMb for "publidty or 
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propaganda* puipotes are often found in riden to appiopriatioM bills.*' The 
ComptioDer General has unifonnly construed provisions prohibiting publicity or 
propaganda designed to influence legislation as pertaining only to grass-roots lobbying. 
As a recent Comptroller General opinion put it (B-208S93, April 2, 1987): 

The Comptroller General has construed this kind of 
lobbying statute as applying to indirect or 'grass-roots* 
lobbying.   In other words, the statute prohibits appeals to 
members of the public suggesting that they, in turn, contact 
their elected representatives to indicate support of, or 
opposition to, pending legislation, thereby expressly or 
implicitly urging the legislaton to vote in a particular 
manner. 

See also B-16410S, 56 Comp. Gen. 889. 890-891 (1977). 

Appeals to members of the public to let the Congress know how they feel' on 
a certain issue or to "contact your representatives and make sure they are aware of 
your feelings' concerning certain legislation are considered violations of the publicity 
or propaganda prohibition when the context of the appeal makes clear what views the 
public is being urged to communicate to their legislators.  B-178648, September 21, 
1973; B-128938, July 12, 1976; General Accounting Office, Principles of Federal 
Appropriations Law 3-136 • 3-137 ("GAO Manual").  An appeal to the public to 
contact members of Congress in regard to a particular issue is not legitimized by 
including a disclaimer that the appeal is made "regardless of whether those who 
contact their Congressmen happen to be in agreement with me.'  B-178648, 
September 21, 1973. 

On the other hand, the Comptroller General has not interpreted such 'publicity 
or propaganda" provisions to prohibit the use of appropriated funds for all 
communication to the public concerning legislation.   In construing these riders, the 
Comptroller General hais recognized:   '[E]very agency has a legitimate interest in 
communicating with the public and with the Congress regarding its function, policies. 

'^blidiy or propaganda riden date back at least to the early 19S0s.  See. tiSu § 
702, Labor-Federal Security Appropriation Act, 1952, Public Law 134, 82d Cong., 65 
Stat. 223 (1951).  The sparse legislative histoiy avaQable on this provision indicates 
that it was intended by its sponsor "to prevent as far as possible the spending of 
unreasonable amounts for propaganda and publicity purposes."  97 Cong. Rec. 4098 
(1951) (remarks of Representative Smith of Wisconsin).  The section's sponsor also 
e]q>ressed the belief, not entirely justified by experience, that '[W]e can well 
distinguish between what b propaganda and \Aat is educational matter.* U. 
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and activities.'  GAO Manual at 3-133.  In deddon B-178528. July 27. 1973, tbe 
Comptroller General noted: The President, his Cabinet, and other hi|^ offidab hawe 
a duty to infonn the public on government policies and, traditionally, high-ranldnf 
offidab have utilized government resources to disseminate infonnation in explanatioa 
and defense of those policies.'  &££ filSS B-16410S, 56 Comp. Gen. 889, 890 (1977). 
Nor do the publidty or propaganda lideis impose any requirement of neutrality or 
balance in the presentation of the views of the federally funded entity. The 
Comptroller General has recognized that whenever an agenc/s policies or activities are 
affected by pending or proposed legislation, "discussion by offidab of that policy or 
activity will necessarily, dther explidtly or by implication, refer to such le^^sladon and 
will presumably be dther in support of oc opposition to it'  B-164105, 56 Comp. 
Gen. 889-890 (1977).  Accordingly, commimications setting forth the funded entities 
position on legislation are permissible, even if their natural consequence b to increase 
the support for thb position. The OfRce of Legal Counsd of the Department of 
Justice has accepted the Comptroller General's construction of a^Mnpiiations rideis 
prohibiting publidty or propaganda activities. 

As the Govenunent Accounting Office notes "the tenn lobbyinj^ can . . . refer 
to attempts to influence dedsion-makers other than legUlatois.'  It thus appears that 
the activity described in your memorandum does indeed constitute 'grass-rooO* 
lobbying within the meaning of federal anti-lobbying provisions.  The vast bulk of 
such provisions, however, pertain exdusively to lobbing of legislators.  According, 
each provision limiting the lobbying activities of federally funded entities nuist be 
examined individually to determine the scope of its coverage. 

2.      b the Corporation's lobbying activity prohibited by the Legal Services 
Corporation Act dVSCA"), particularly 42 U.S.C § 2996e(c)(2), or by the provbions 
of the Internal Revenue Code relating to tax-exempt organizatioas? 

Section 2996e(c)(2) provides as follows: 

The Corporation shall not itself - 

(Z)      undertake to influence the passage or defeat of any 
legislatioa by the Congress of the United Sutes or by any 
Sure or local legislative bodies, except that petsonnd of 
the Coipotation may testify or make other appropriate 
coiiununication (A) when formally requested to do so by a 
legislative body, a comminee, or a member therectf or, (B) 
in connection with legislation or ap^opriations directly 
affecting the activities of the Corporatioii. 
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On its het, this section is ina^licable to the lobbying efforts focused on the 
White House.  By iu tenns, Section 2996e(c)(2) prohibits only grass-roots lobbying by 
the Corporation for the purpose of influencing the "passage or defeat of any lepslation 
by the Congress of the United States or by any state or local legislative bodies . . . .* 
(Emphasis added.)*  Grass-roots lobbying activity directed at the White House and 
designed to influence presidential decisions regarding nominations to the LSC Board 
simply does not fall within the language of Section 2996e(c)(2) prohibiting the 
lobbying of legislaton.   It is clear from other provisions of the LSCA that Congress* 
decision not to include the Executive Branch of the federal govenuneat within Section 
2996e(c)(2ys prohibition was conscious and intentioiud.   In Section 2996f(a)(S) 
Congress expressly prohibited recipients of LSC grants or contracts from ettgaging in 
Executive Branch lobbying.  That section provides: 

(a)     Requisites. With respect to granu or contracts in 
connection with the provision of legal assistance to eligible 
clients under this title, the Corporation shall - 

(S)     insure that no funds made available to recipients by 
the Corporation shall be used at any time, directly or 
indirectly, to influence the issuance, amendment, or 
revocation of any executive order or similar promulgation 
by any Federal, State, or local agency, ai to uitdertake to 
influence the passage or defeat of any legislation by the 
Congress of the United States, or by any State or local 
legislative bodies, or State proposals by initiative, 
petition .... 

42 U.S.C § 2996f(a)(S) (emphasis added).  The legislative history of the LSCA 
confinns that the prohibition against Executive Branch lobbying extends only to 

*nrhe formal request and self-interest exceptions to the ban on lobbying legislaton 
permit only direct, not grass roots, lobbying activity,  gss 60 Comp. Gen. 423, 428 
(1981).  Additionally, the Comptroller General has interpreted the term "personnel of 
the Corporation' in Section 2996e(c)(2) to extend only to members of the 
Corporation's Board of Directors, its officers, and itt employees, but iwt to entities 
such as law firms, retained on a fee for service basis. B-231210, June 7, 1988. 
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recipients of LSC ptiM ud contracts, not to the Cotpontioii itsrif* 

You have also asked that we consider the possible application of the Internal 
Revenue Code (the "Code") to the political activities of Sectim S01(c)(3) 
organizations.  Section SO 1(c) (3) exempts fiom taxation cocpctatiotts organized and 
operated for charitable purposes.   In addition to being oiganized and operated for 
charitable purposes, a corporation exempt from tax under Section 501 (c)(3) must 
comply with two specific restrictions on its activities.  The first restriction is that "ao 
substantial part of the activities of (the corporation] is carrying on propaganda, or 
otherwise anempting, to influence legislation, (except as otherwise provided in 
subsection (h)).** The second restriction is that the corporation 'does not participate 
in, or intervene in (iiKluding the publishing or distributing of statements), any 
political campaign oo behalf of (or in opposition to) any candidate for public office.' 

The question presented by LSCs third-party contacts is thus initially whether 
(uch contacts violate the two restrictions on Section SOI (c)(3) organizations 
specifically contained in Section SOI (c)(3) - the "to influence legislation* restricdao 
and the "partidpatioa in ... any political campaign* restrictioo. 

The Treasury regulations |»omuIgated under Section 501 (c)(3) state that an 
organizatiao will be regarded as 'attempting to influence legislation* if it '(a) contacts, 
or urges the public to coiuact. members of a legislative body for the purpose of 
proposing, supporting, or opposing legislation; or (b) Advocates the adoption or 
rejection of legislation.* Treas. Reg.  § 1.501(c)(3)-l(c)(3)(i0. The term "legislation,* 
according to this Treasury regulation, includes action "by the Congress, by any State 
legislation, by any local council, or similar governing body, or by the public in a 
referendum, initiative, cottstinitional an\endinent, or similar procedure.* H. 

"The bill initially passed by the Hotise provided that "neither the corporation nor 
any recipient shall inake funds or petsoiwel available for advocating or opposing any 
legislative proposals, ballot measures, initiatives, referendums, executive wden or 
similar enactments or promulgations . . . .*  (Emphasis added.)  H.R. Rep. No. 93-247, 
93d Cong., 1st Sess. 8 (1973).  The House Report notes that the sectk» was intended 
"lo limit legislative artd administrative advocacy . . . .' U.  The paralld provision in 
the Senate-passed bill did not apply to executive orders.  SfiE Conf. Rep. No. 93-845, 
93d Cong., 2d Sess. 24 (1974).  The version that ultimately passed retained the 
House bill's prohibition on Executive Branch lobbying (U. at 25), but limited that 
prohibition to recipients only. 

^Subsection (h) of S 501 provides for certain lobbying ceiling amounts and grass- 
roots e]q>enditures ceiling amounts, the e^qpenditures of amounts in excess of «vhich 
win result in the denial of a 8 501 tax exemption. 

-5- 



618 

Both the ttatutoiy bmguage used in Section 501(c)(3) and the definition of 
legislation* contained in the applicable Treasuiy regtilation make clear that Section 
501(c)(3) prohibits only lobbying activities having to do with leyislarion and the 
pefislarive Branch of government.   It does not appear that Section SOI (c)(3) restricts 
contacts with the Executive Branch concerning matters that are not legislation.' As 
Professor Hopkins has wrinen:  "legislation' does not include action by the executive 
branch, such u the promulgation of rules and regulations, nor does it include action 
by the independent regulatory agencies.'   B. Hopkins, The Law of Tax-Exemnt 
Oryaniiations §13.2 (5th ed. 1987). 

It should be noted that the Internal Revenue Service has taken the position, 
both privately (Gen. Counsel Mem. 39, 694 January 22, 1988) and publicly (Notice 
88-76, I.R.B. 1966-27, 34), that attempts to influence the Senate's confirmation of a 
federal judicial nominee constitute canying on propaganda or otherwise attempting to 
influence legisUdon within the meaning of Section SOI (c)(3). The Service's position 
is based on its determination that Senate confirmation of a federal Judicial candidate 
is legislation."*'  In concluding that attempting to persuade the President to appoint 
certain individuals to the LSC Board of Directors is not proscribed by the restrictions 
contained in Section 501 (c)(3), we assume that such activities do not, and are not 
intended to, influence the Senate confirmation of such Board members. 

The second restriction contained in Section 501 (c)(3) and applicable to 
charitable corporations is the restriction on "participation in . .. any political 
campaign." Tht applicable Treasury regulation provides that a Section 501 (c)(3) 
organization violates the political campaign restriction if It participates or intervenes, 
directly or indirecUy, in any political campaign on behalf of or in opposition to any 
candidate for public office.' Treas. Reg. § l.S0Uc)(3)-l(c)(3)(iii).   The applicable 
regulation further provides that the term "candidate for public office" means "an 
individual who offers himself, or is proposed by others, as a contestant for an elective 
public office, whether such office be natiotud, state, ot local' Treas. Reg. § 
l.S01(c)(3)-l(c)(3)(iu) (emphasis added). 

Thus, it appean quite clear under the applicable Treasury regulations that the 
Section 501(c) (3)1 prohibition of political activity is limited to support of or 

"nrhe Service formulated this position, at least in part, in response to an article 
published in a tuitiona] tax publication that took the position that activities of a 
section 501 (c)(3) organization desigiud to Influettce Judicial confirmations are not 
prohibited.   Harmon and Ferster, Anemots To Influence Judicial Confirmations Are 
Not Lobbviny. 36 Tax Notes 1013 (Sept. 7. 1987). 
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opposition to a candidate for elective public ofRce. Activities with respect to 
appointed offices are not activities prohibited by Section 501(c)(3).  llie Intemal 
Revenue Service b in accord with this analysis.   (See Gen. Counsel Mem. 39, 694, 
(January 22, 1988).r 

3.       Is a nomination pending before a Senate Committee legislation* within 
the meaning of Section 2996e(c)(2)7 

*^e also note that under § S27(f) of the Code, if an organization exempt from 
tax as a i 501 (c) organiution expends any amount for an 'exempt function' (as that 
term is defined) then the lesser of the net investment income (interest, dividends, 
rent, and other gains minus deductions) of the organization or the amount expended 
for an exempt function will be subject to tax.  The term 'exempt function' b defined 
in part as *the function of Influencing or attempting to influence the selection, 
nomination, election, or appointment of any individual to any federal. State or local 
public office whether or not such individtial... [is] selected, nominated, elected, or 
appointed.' Section 527(e)(2). 

While the activities prohibited under { 501(c)(3) relate only to legislative 
lobbying, the expenditures subject to tax imder § 527 are expenditures made to 
influence the holder of any federal public office, whether that office is filled by 
selection, nomination, appointment, or election.  The Treasiuy regulations tinder § 
527, provide that 'public office" must be distinguished firom "mere public 
employmenL'  Tieas. Reg. § S3.4946-l(g)(2)(0.  Uitder the regulations, these two 
terms are distinguished by determining "whether a significant part of the activities of a 
public employee is the independent perfonnance of policy making functions."  Treat, 
neg. S 53.4946-1 (g)(2)(0.  The applicable regulations also provide that in 
determining whether a partictilar position in the executive, legislative, or Judicial 
branch of government is a public office, consideration should be given to whether tite 
ofiBce was created by Congress or by a governmental body pursuant to authority 
conferred by Congress. 

It appears that f 527 is applicable to the selection process of LSC Board 
members.  Membership on the Board is clearly not "mere public employment" siitce a 
significant pan of a Board member's activities are the "independeiu performance of 
policy making.* Additionally, nwmbership on the Board is an office created by 
Confess.  Thus, third-patty contacts could be characterized as attempts to influence 
the selection, nomination, or appointment of an individual to a federal public office. 
Accordingly, it appears that third party contacts by the Corporation designed to 
influence At President's nomination c^ individuals to the LSC Board would stibject the 
Cocporation to tax under f S27 of the Code. 

-7< 
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As your April 27 memonndum notes, the Cotpondon has promulgated 
regulations under 42 U.S.C. § 2996f(a)(S) defining "legislation* to Include unicameral 
decisions such as Senate ratification of treaties and Senate confiintation of presidential 
appointmenu.  See 45 CFR § 1612.1(f).  As previously mentioned, the Intonal 
Revenue Sendee has taken a similar view vnth respect to the term legblation' in 
Section SOI (c)(3).  In contrast, the Department of Justice has long taken the view 
that unicameral action, specifically Senate ratification of treaties, is not encompassed 
within the term legislation' as that term is used in the Anii-Lobbying Act, 18 U.S.C § 
1913," and in typical appropriations riders prohibiting the use of appropriated funds 
for "publicity or propaganda" designed to influence members of Congress regarding 
pending legislation.  More recently, the Oflice of Legal Counsel of the Department of 
Justice has concluded that Senate confirmation of presidential appointees is not within 
congressional prohibitions on the use of appropriated funds for the purpose of 
influencing Congress on legislation. 

While we believe that the Department of Justice has the better of the 
argument, the important point is that the issue of presidential nominations plainly 
does not become legislative" in nature until the nomination is made by the President 
and is pending before the Senate. Prior to that time, the qtiestion is who will be 
nominated, and that decision lies exclusively with the President. Accordingly, grass- 
roots lobbying designed to influence the President's nominatioas to the Board is simjdy 

"The Anti-Lobbying Act, IS U.S.C. S 1913, provides as follows: 

No part of the money appropriated by any enactment of 
Congress shall, in the absence of express authorization by 
Congress, be used directly or indirectly to pay for any 
personal service, advertisement, telegram, telephone, lener, 
printed or written matter, or other device, intended or 
designed to influence in any manner a Member of Congress, 
to favor or oppose, by vote or otherwise, any legislation or 
appropriation by Congress, whether before or after the 
introduction of any bill or resolution proposing such 
legislation or appropriation; but thb shall not prevent 
officers or employees of the United States or of its 
departments or agencies from communicating to Members 
of Congress on the request of any Member or to Congress, 
through the proper ofRdal channels, requests for legislation 
or appropriations which they deem necessary for the 
efBcieiu conduct of the public business. 
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not within federal ptahlbitiom against lejislative lobbying. 

4.       U the described activity 'pu^'li^'y ^ propaganda* within the meaning of 
Section 601 of Public Law 10(MS97 

Section 601 of Public Law 100-4S9 provides as folkwK "No pan of any 
appropriation contained In this Act shall be used for publicity or propaganda purposes 
not authorized by the Congress.'  102 Stat. 2222.  This ptovisioa, often called the 
*anti-puffery" statute, has become commonpUce in appropriations bills.  The 
Comptroller General has consistently interpreted appropriatioos riders prohibiting 
"publicity or propaganda ... not authorized by Congress* as prohibiting agency *self> 
aggrandizement" or "puffery" - that is, "publicity of a ttature intending to en^hasize 
the importance of the agency or activity in question.*  B-1061139, 31 Comp. GeiL 
311, 313 (1952).  The prohibition does not apply to *dissemination to the general 
public, or to particular inquirers, of information reasonably necessary to the proper 
administration of the laws" for which an agency is responsible  U. at 314.  The 
provision thus does not prohibit an agency's legitimate informational activities, such as 
reports on agency activities, justification of agency policies to (he public, and rebuttals 
to anacks on agency policies.  Ssfi GAP Manual at 3-14B thru 3-1 SO for examples of 
prohibited "publicity and propaganda.*  As we understaitd the facts, none of the 
Corporation's third-party contacts have involved "publicity of a nature tending to 
emphasize the importance of the agency or activity in qtiestioiL' 

The Comptroller General has also applied the prohibition on "publicity or 
propaganda ... not authorized by Congr»s" to so-called "covert propaganda 
activities." The application of such publicity or propaganda tiden to covert 
propaganda activities apparently originated in an opinion in Oaober 1986 regarding 
the Small Business Administration CSBA").  At that time, the Reagan Administralian 
was proposing to transfer the SBA to the Department of Commerce and eliminate 
SBA's finance and investment programs and some managemeitt activities.  SBA 
prepared a substantial amount of public information material e^laining and generally 
stipporting the proposed changes.  These included a pamphlet entitled "The Future of 
SEkA," suggested editorials, and suggested "leners to the editor.' The Comptroller 
General found the bulk of the material unobjectionable, but expressed "serious 
difficulties with SBA's distribution of 'suggested editorials' supporting the 
Administration's reorganization plan." According to the Controller General, "[T]he 
editorials, prepared by SBA for publication as the ostensible editorial position of the 
recipient newspapers, are misleading as to their origin and reasonably constitute 
'propaganda' within the common understanding of that term.* B-223098 (October 10^ 
1986).  The Comptroller General concluded:   "Hlhe SBA 'suggested editorials' are 
beyond the range of acceptable agency public information activities and, accordingly, 
violate the 'publicity and propaganda' prohibition of section 601.* U. 
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More recently, the Comptroller Getteral addressed whether cenain activities of 
the State Depaitment's Office of Public Diplomacy violated a provision in the agenc/s 
appropriation act prohibiting 'publicity or propaganda . . . not authorized by 
Osngress.' The Office of Public Diplomacy had 'arranged for the publication of 
articles which purportedly had been prepared by, and reflected the vievn of, penoni 
not associated with the government but which, in fact, had been prepared at the 
request of government officials and partially or wholly paid for with government 
funds."  B-229069 (September 30, 1987).  These activities, according to the 
Comptroller General, went "beyond the range of acceptable agency public information 
activities because the article was prepared in whole or part by [Office of Public 
Diplomacy] staff as the ostensible position of persons not associated with the 
govenunent and the media visits arranged by [the Office of Public Diplomacy] were 
misleading as to their origin and reasonably constituted 'propaganda' within the 
common understanding of that term.' H. 

As we understand the facts here, however, the Corporation's third-party 
contacts have not involved the preparation of articles, editorials, and similar materials 
by Corporation employees for publication by and attribution to third-parties.   Nor are 
we aware of any other activity by the Corporation that could fairly be characterized as 
"misleading.*  The Corporation's conduct in contacting third-parties, therefore, does 
not appear to be within the prohibition on coven propaganda activities. 

In sum. Section 601 of Public Law 100-459 does not appear to proscribe the 
Corporation's conduct in asking third-parties to support certain candidates for 
nomination to the LSC Board. 

5.       U Part 1612 (45 CFR § 1612.1-1612.13) of the Corporation's 
Regulations relevant? 

As you note. Part 1612 of the Corporation's Regulatioru applies only to 
recipients of LSC funding, prohibiting them from engagii\g in a wide range of lobbying 
activities, including 'grass roots" and 'admiiustrative" lobbying.  Moreover, Congress 
has in effect suspended the applicability of Part 1612 by forbidding the Corporation 
from spending appropriated money to enforce the anti-Iobbying provisions.  Pub. Law 
100-459, 102 Stat. 2226-2227.  Accordingly, the provisions of Part 1612 do not 
restria the activities of the Corporation or its officen and employees. 

We hope that the foregoing is responsive to your requests. If we can be of 
further assistance, please do not hesitate to call 

Charles J. Cooper 

10. 
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APPENDIX 3.—LETTER TO HON. BARNEY FRANK FROM RICHARD C. 
HEFFERN, PRESIDENT, LEGAL AID SOCIETY OF NORTHEASTERN NEW 
YORK, INC., AND PHILIP T. DUNNE, TREASURER, DATED NOVEMBER 
1, 1989 

LEGAL AID SOCIETy of Northoostom New Ycxk. inc. 
55 COUMOiA Sntn AUANt N.Y 12207.2791      (SN) 442-«76S 

Moveabcc  1,  1989 

RiCHAXO C. HoTOtN 
PUSIDCKT 

DCMSONRAT 
ExKunvi DmcTOK 

•UNCMOmCt 
10-12 LAKC AVENUI 

SAIATOCA SniNC^ H.X 
128M 
(518)587-5188 

Th« Hon. Barnay Pcinkt Chairperson 
Subcoanlttee on Adainistratlv* Law and 
Governnental Relations 
ComBlttaa on the Judiciary 
United states Bouse of Representative* 
ROOB B3Sl-k 
Rayburn Bouse office Building 
Washington OC  20515 

Dear Congreasaan frankt 

You are a neiiber of the Subcoasiittee on 
Adainiatrative Mw and Governaental Relations of the 
CoBBlttee on the Judiciary, Onited states Bouse of 
Representatives.  It has }ust coae to our attention that 
on July 1), 1989, Terrance J. Hear, President of the Legal 
Services Corporation (LSC) testified before you and cited 
the Legal Aid Society of Northeastern New york (LAS) as an 
etanple of the alleged vaste, fraud and abuse which he 
claiaed waa to be found in the national Legal Services 
prograa. As the President and Treaaurer of LAS we want to 
object in the strongest possible teras to the false 
characterisations. Inaccurate conclusions and 
aisstateaents of fact aade by Hr. Wear. 

He are both aeabers of the private Bar. Partners in 
two aajor law firas in Albany, reapectively, we serve 
voluntarily on the Board of Directors of LAS as a public 
service. Ours Is an active and Involved Board and we have 
extensive knowledge of the operations of LAS, Including 
the Batters alluded to by Mr. Wear. Contrary to the 
aspersions he cast, the Legal Aid Society of Northeastern 
New York is an outstanding exaaple of dedicated, coapetent 
ataff serving the public Interest and rendering excellent 
legal representation to thousands of low-lncoae faailies 
gravely in need of legal help, 

LAS has a distinguished record of service and its 
fiscal operations have consistently been found to be 
sound. The Plnal Report of LSC's 1986 aonitorlng visit 
stated on page 7 thati 

'The Bonltors deteralned that LAS 
aalntains sufficient accounting recordsi 
the authorization and approval systeas are 
reasonably adequate; and aost of the 
accounting transactions appeared to be 

^       adequately documented,' 

Suftn AHmiD, Rnaainr, SD«X>, fffciimwi^, Mvrai aW IMirianluii CamMm 
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The 1987 Audit, conducted by Peat Narwlck & Main, one 
of Aaerica's aost outstanding auditing flrns, found thati 

*As a result of our examination, we did 
not Identify any condition that we believe 
to be a matedal weakness In Internal 
accounting control.* 

HI. Hear, typically of the erroneous nature of his 
testimony, asserted that our 'auditor had not conducted a 
1987 audit.' 

Our financial management system was the same In 19BB 
as in 1987 but our bookkeeper, who was under a great deal 
of emotional stress from the aftermath of his father's 
death and his mother's prolonged Illness, did not maintain 
the financial records in accordance with our system.  Be 
also authorized the receipt by himself of several thousand 
dollars In overtime.  He believed he had worked the 
overtime and had earned that money but he failed to obtain 
the necessary approval In advance of payment.  He was 
wrong to have gone outside LAS policy, readily agreed to 
repay the money and has been doing so every month. 

Hr. Wear's testimony attempts to put this situation 
In the worst possible light at the sacrifice of the truthi 

1. Hr. Wear makes it seem as if LSC had uncovered 
the problemi  'LSC found ... '; 'Documents retrieved 
during a visit ... *; 'The misappropriation was detected 
...*.  In fact, LAS Informed the LSC monitoring team at 
the outset of its visit at a time when the team knew 
nothing of the problem. 

2. The allegation that 'the bookkeeper took 
advantage of the program's lack of financial controls to 
misappropriate these funds' is simply wrong.  LAS had 
adequate controls, as the auditors and LSC had previously 
found; it was not a misappropriation but a good faith, 
albeit Improper, payment for work the bookkeeper believed 
he had performed. 

3. The charge that we have no fiscal records for 
1969 is false.  See the facts set forth in paragraph 5. 

4. He were not required to report this to LSC. He 
investigated the matter thoroughly, learned the 
bookkeeper's side of the matter, which LSC never attempted 
to do, and concluded that the incident occurred in good 
faith and so was not a misappropriation.  There was no 
loss because the bookkeeper agreed to repay the money and 
has started doing so. Hence the condition requiring that 
we report the matter to LSC did not apply (although, as 
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noted, we reported It anyway at the tiae of the aonltorlng 
visit).  Anong the evidence that this was not a aisappco- 
priatlon is the fact that the bookkeeper openly showed the 
payments to hiaself on the payroll register and again on 
his W-2 form.  He nade no attempt to hide the fact of 
payment. 

S.  Hr. Wear contends that LAS did not take this 
matter seriously and is in fiscal chaos.  Nonsense.  The 
facts belie those claimsi 

— The Executive Director reported the matter to 
the two of us immediately.  The Finance 
Committee and the Executive Committee met about 
this matter on a number of occasions. 

— The Executive Director's Executive Assistant was 
immediately assigned to the bookkeeping on an 
interim basis and to put the financial records 
in order.  She did so diligently, writing checks 
for accounts payable, meeting payroll, setting 
up new vendor files (the bookkeeper had only let 
this lapse during 1988), entering codes from the 
Chart of Accounts in order to prepare the 
general ledger, and reorganizing the financial 
records. 

— The Executive Assistant prepared a detailed 
analysis each month of money spent, income 
received and funds available so that we always 
knew our financial status and could plan 
accordingly. 

— The Finance Committee and Board of Directors 
considered and adopted several new policies to 
strengthen the fiscal controls even further. 

— He hired an accounting firm to prepare the 
general ledger for 1988 that the bookkeeper had 
let slide. 

— We promptly informed our auditor of the problem 
and instructed the auditor to perform extra 
tests regarding payroll, overtime, travel 
advances and other possible means whereby 
employees could have received unauthorized 
funds; met with the auditor to discuss the 
results of those tests, all of which 
were negative; met again with the auditor 
following the 1988 audit and thoroughly 
discussed their recommendations; and adopted 
policies to comply with those recommendations. 
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— He Involved the Administrator of our state 
support center in helping us to get on top of 
the problem.  She is an experienced accountant 
and provided invaluable assistance. 

— The Executive Director prepared, and the Finance 
Committee and Board adopted, as we do every 
year, a detailed dynamic budget based upon the 
very specific information concerning our 
financial status which, as noted above, we of 
course had available. 

— The Executive Director kept the two of us, as 
the chief fiscal officers of LAS, closely 
informed of developments.  He met and discussed 
matters on a number of occasions. 

All of those steps had been taken by the time of the 
monitoring visit in June 1989.  Hr. Wear knew or should 
have known of these developments but his testimony was 
calculated to lead you to believe we had ignored the 
situation. 

He have gone on toi 

— Upgrade the bookkeeper position to that of an 
accountant and have hired an Accountant with a 
great deal of experience with not-for-profit 
organizations. 

— Revise the Chart of Accounts to more precisely 
reflect the nature and source of expenditures. 

— Publish a new Accounting Manual which is a model 
of its kind. 

— Prepare a detailed cash flow projection to 
assure we would have the requisite funds as 
needed throughout the balance of the year. 

He resent the spuriousneas of Hr. Wear's comments. 
We have been on top of this situation from the onset, we 
seized upon the problem as an opportunity to make our 
fiscal management stronger than ever, and we do not 
appreciate LSC's misrepresentations to suit their own 
political motives.  In fact, except for some practical 
suggestions made by the monitoring team, LSC has done 
absolutely nothing to help.  Periodically 1>SC has written 
to demand additional information, some of its demands 
repetitive and overlapping, but it has never offered one 
lota of support or assistance. 
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If you have any questions or want note Information, 
we would be pleased to respond.  We are concerned that the 
Legal Aid Society of Northeastern New York not be 
tarnished unjustly.  LAS is a Legal Services program you 
can be proud of, as we are, and we want to correct the 
false impressions left by Hr. Wear. Thank you for youc 
consideration of this letter. 

Sincerely yours. 

Richard C. Heffern, President 

Philip T. Dunne, Treasurer 

RCH/PTDtmm 
xci Terrance Wear, President, LSC 

o 

25-196 (528) 

317  90 









317   90 





*v.     •••    A* %^   -••»-   jw 

•/     *,,-^^-,/    \-^i^'\<!'     *,,-^^\/    %--^ 
* .•^\ %<** -^^-t \/ .•^•: \<** y^i^: \ 

,/\- 

.\ 

^"'V. 
V 

• ^v 
"^"- \/ /Jife'v %.>^ :i^»'. %./ Z^^-   * 

.0*  .'J^**.   o 

.<? 

>  .^'^t.. .. '••     .<!5°^ ^^-n.. 

[: y-V^ •••^ 
^^  *'V77*   A 

I 
^ ••^•- \/ ••)^'-   **-** .•!!»;••   *'-'<*   •' 

*°>. 
*»•••• A. ^     • 

*• 4.*'-^ •: *• *^' -^^ -: ^ • y 
V*^^\'^    W'-'^^J"    V-^^'v'^    "^.-'f:^-*/' 

- ^^'\ 

«•-   *•»'•    4? 

, ...^., t.,^^,.* .^fe. ,,^^,. .^. *^^^^* .^^, 

/% 

,0^  'J 



'• ^^ 

.•^ 

<^vn 

,/--.„-r^^-„,*""*. K* 
V 

* 
• 1 
» 1 

• 

HECKMAN      |±| 
BINDERY INC.      |S| 

,^   AUG90 
W='?^     N. MANCHESTTR, 
^<~i^         INDIANA 46962 

• • *     ,^0 'o   • o, •'77i*'^ <.^^ 




