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REIMBURSEMENT FOR LOSSES INCURRED BY 
GOVERNMENT BANNING OF TRIS 

WEDNESDAY, JUNE 14, 1978 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND 

GROVERNMENTAL RELATIONS 
OF THE COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 9:30 a.m., in room 

2226, Rayburn House Office Building, Hon. George E. Danielson 
(chairman of the subcommittee) presiding. 

Present: Representatives Danielson, Mazzoli, Harris, Moorhead, 
and Kindness. 

Also present: William P. Shattuck, counsel; James H. Lauer, Jr., 
assistant counsel; Alan F. Coffey, Jr., associate counsel, and Flor- 
ence McGrady, administrative assistant. 

Mr. DANIELSON. The subcommittee will come to order, a quorum 
being present for the taking of testimony. 

Today we will take up the bills relating to the subject matter of 
Tris. 

I doubt if there is anyone here who does not know what that 
refers to but, against that possibility, the Federal Government in 
April of 1977 banned as dangerous sleepwear and certain fabrics 
which had been treated with a chemical known as Tris, T-r-i-s, in a 
concentration of 100 parts per million or more for the reason that 
tests indicated that such a substance might be carcinogenic, cancer 
causing. 

Many manufacturers and handlers of sleepwear particularly of 
uncut fabric which had been treated with Tris were no longer able 
to dispose of their product in the channels of commerce and sus- 
tained a substantial financial loss. 

The bills, and there is a host of them, would provide that the 
Court of Claims should have jurisdiction to hear claims for losses 
sustained because of the prohibition of the use of Tris and render 
judgment for the claims for those who sustained losses. 

There are a number of protective provisions in the bill relating 
to damages, necessary proof, and the like. 

We are favored this morning with having with us several Mem- 
bers of Congress who have honored the needs of their constituents 
by putting in bills relating to Tris, and I am going to start off with 
the gentleman from South Carolina, Mr. James R. Mann, a 
Member of the Judiciary Committee. 

(1) 



Mr. Mann, why don't you proceed in whatever manner you like. 
I know you will give us a few very well placed words which will set 
forth your position. 

TESTIMONY OF HON. JAMES R. MANN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF SOUTH CAROLINA 

Mr. MANN. Thank you, Mr. Chairman. 
Ordinarily, I adopt your policy and don't read statements, but I 

have a fairly brief statement which I think poses the situation 
fairly well, so I will just read it. 

Mr. Chairmtm and members of the subcommittee, I am pleased 
to speak today for myself and other sponsors in support of H.R. 
7158, which is similar to S. 1503, a bUl that already passed the 
Senate on the same subject, a bill providing for reimbursement for 
direct losses following the Consumer Product Safety Commission's 
ban on the recall of children's sleepwear treated with the chemical 
Tris. 

This legislation is a matter of simply equity, Mr. Chairman, on 
which I hope the subcommittee can move expeditiously. 

As a matter of background, in 1971 the Commerce Department, 
which then administered the Flammable Fabrics Act, proposed a 
stringent standard for children's sleepwear. They acted in response 
to a deep and legitimate concern on the part of Government and 
consumers for protecting children from bums. 

The record shows that the textile/apparel industry at that time 
voiced grave concern about the possibility of unknown toxic effects 
of chemicals which would be required to meet these standards, and 
warned that technology necessary to treat conventional fabrics to 
achieve compliance did not exist. 

Nevertheless, the Department moved ahead and required that 
the standards be met, although Richard O. Simpson, then Deputy 
Assistant Secretary of Commerce for Product Standards, admitted 
that the Department had "practically zero knowledge regarding 
the effects of fire-retardant chemicals on humans." 

To stay in business and in compliance with the law, manufactur- 
ers were forced to turn from conventional fabrics then in use, 
mainly cotton and blends of cotton and other fibers, and began to 
use instead polyester, acetate and triacetate treated with Tris, the 
only flame retardamt then available to effectively treat these fab- 
rics. Fabrics produced at that time were subjected to and passed 
the tests then known and required. 

In the spring of 1976, the Environmental Defense Fund raised 
questions about possible carcinogenic effects of unwashed Tris- 
treated garments. It is interesting to note that they did not origi- 
nallv request a Tris ban, but asked that these goods carry a warn- 
ing label saying, "Please wash before wearing." 

Responsible witnesses before the Senate Judiciary Committee 
agree that industry began phasing out the use of Tris as soon as it 
was even suggested that the chemical might pose a health risk. 

So we have an industry which originally raised reasonable objec- 
tions to a proposed Federal standard which would heavily impact 
its operations and which involved unknown human risks. We have 
an industry which then moved responsibly and in good faith to 
comply with that standard. Mr. Simpson who, by the way, also 



served as the first Chairman of the CPSC, called the industry's 
record of compliance "remarkable." Then, when health questions 
arose and when, incidentally, continued research had produced 
other chemicals which would allow compliance with the flammabil- 
ity standard, we have an industry which moved immediately away 
from Tris as a chemical treatment. 

As a matter of fact, when the CPSC issued its ban on Tris on 
April 8 of last year and set in motion the automatic repurchase 
situation, indications are that Tris-treated fabric was no longer 
even being sold for apparel uses, although it was of course on 
retailers' shelves and in manufacturers' and mills' stocks. 

I am not here to take issue with the Government's decision on 
either the flammability standard or the Tris ban, certainly the 
Government is acting properly in trying to protect our children 
from fire and from cancer. 

It is, however, interesting to note that the medical community is 
not unanimous on the carcinogenic effects of Tris, and some ex- 
perts believe that the evidence that it is carcinogenic in humans 
who wear Tris-treated garments is less than convincing. While 
countless lives have been saved and scores of injuries prevented 
since the flammability standard was implemented, there has been 
no known instance of cancer directly attributable to Tris. 

I am here to argue the basic fairness of the position taken in 
H.R. 7158 and its Senate counterpart, S. 1503. The textUe/apparel 
industry went out of its way to meet the rigid requirements of the 
federally mandated flammability standard, and did so by the best 
means it had available at the time and with no indication that Tris 
was in any way a mutagen or carcinogen. Absent a flammability 
standard, the industry would not have used Tris. 

If the Commerce Department had heeded warnings of inconclu- 
sive health tests of chemicals required to meet the standard, per- 
haps the potential danger would have been exposed. Or if the luck 
of the draw had been such that another chemical had proved as 
good a flame-retardant as Tris, the industry would not have this 
dilemma. 

Instead, several years after forcing chemical treatment on sleep- 
wear manufacturers, the same Federal Government now requires 
that the manufacturers recall those garments and pay for millions 
of dollars of goods which they were forced by Federal regulation to 
treat chemically. 

As members probably know, a U.S. district court in South Caroli- 
na has issued an injunction on any enforcement of the Tris ban, 
and thus the ban is not technically in force at this moment. Be- 
cause manufacturers have acted responsibly in continuing to accept 
return shipments of Tris-treated sleepwear from retailers, this has 
had the practical effect of putting the entire burden on repur- 
chase—of some $50 million worth of goods according to new esti- 
mates of the American Apparel Manufacturers Association— 
almost solely on the garment manufacturer. 

The nature of the business is that a few large mills supply the 
100-125 or so children's sleepwear manufacturers who in turn 
supmly their retailers with finished garments. 

These 100-plus manufacturers are generally very small, but even 
so, taken together they provide 27,000 jobs for American workers. 



In that they are small, they are frequently undercapitalized and 
often depend on the credit of their suppliers find upon being able to 
borrow money on their accounts receivable. 

One dire result of the Tris ban has been to impair the ability of 
children's sleepwear manufacturers to obtain necessary credit, 
while at the same time exposing them to claims for repurchase of 
the Tris-treated sleepwear. 

Members may recall that several years ago I was in the forefront 
of those who opposed cyclamate indemnification legislation, and it 
may appear that my support for the bill before you today is a 
change in philosophy. It is not. The situations are totally different. 

In the case of cyclamates, private enterprise was using its inge- 
nuity in developing products which were ultimately found to be 
harmful. Cyclamates were used because they were economic and 
because they fulfilled a consumer demand for sugar-free, low-calo- 
rie products. But those who used Tris did not do so by choice. They 
were using Tris in good faith because the Government required 
them to use flame-retardant fabrics and Tris was apparently the 
most feasible way for them to comply with that mandate. 

Producers of children's sleepwear were required to follow these 
Government regulations before the Government itself tested and 
conclusively determined which flame-retardant chemicals were safe 
tmd which were not. The textile industry did not use Tris to reduce 
its costs; it did not use Tris to increase its profits; and it did not use 
Tris to make its product more attractive to the consumer. It did so 
to comply with a Federal mandate, emd it did so only after testing 
methods then in use indicated that Tris was safe. 

The Tris situation is unique. I believe it was both unforeseen and 
unforeseeable. 

H. R. 7158 and S. 1503 are clear-cut bills which will allow small 
children's sleepwear manufacturers to stay in business. The legisla- 
tion will not result in windfall profits or, indeed, in any profits at 
all since lost profit is specifically excluded as a compensable item. 
The legislation represents equity, not reward. 

Regardless of fault—and I don't think there are any bad guys in 
this situation—the fact is that a great damage has been done to 
small business by Federal regulation, a damage that it is our 
responsibility to rectify. 

I urge the subcommittee to act quickly and favorably on H.R. 
7158. 

Thsmk you, Mr. Chairman. 
Mr. DANIELSON. Thank you, Mr. Mann. 
Mr. Moorhead, did you wish to inquire of Mr. Mann or would you 

like to proceed with the other witnesses? 
Mr. MOORHEAD. I think it would be best if we had both witnesses. 
Mr. DANIELSON. Fine. 
Congressman Flynt of Georgia, we are delighted to have you with 

us, and would you proceed with your presentation? 

TESTIMONY OF HON. JOHN J. FLYNT, JR., A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF GEORGIA 

Mr. FLYNT. Thank you, Mr. Chairman and Mr. Moorhead. 
I have a prepared statement which I filed with the committee. 



Mr. DANIELSON. Without objection it will be received in the 
record. 

[The prepared statement of Hon. John J. Flynt, Jr., follows:] 

STATEMENT OF HON. JOHN J. FLYNT, JR., A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF GEORGIA 

Mr. Chairman and members of the subcommittee, I am pleased to have this 
opportunity to appear here today in support of H.R. 7158, S. 1503, H.R. 8843, the bill 
which I introduced on August 5, 1977, and other similar bills which would provide 
reimbursement for economic losses suffered following the Consumer Product Safety 
Commission's ban on products treated with the chemical TRIS. I respectfully urge 
prompt approval of this legislation. 

Others who are testifying before this subcommittee will detail for you the history 
of the TRIS ban. 

Briefly, in 1971 the Secretary of Commerce issued mandatory flammability stand- 
ards for children's sleepwear under the Flammable Fabrics Act. This standard in 
effect mandated the use of TRIS in all polyester, acteate and triacetate fabrics. 
Although the industry objected on the grounds that chemical flame retardants had 
not then been sufficently tested for toxicity under generally accepted standards and 
found to be safe the regulations were implemented. 

Early in 1977 the National Cancer Institute published preliminary, unverified 
results of tests indicating that when TRIS was fed in massive doees to cancer-prone 
rats and mice over long periods of time, these rats and mice developed cancer. 

On April 7th of that year the Consumer Product Safety Commission announced 
that it was banning the sale of any children's clothing containing TRIS, as well as 
TRIS-treated fabric for sale to consumers for use in children's wearing apparel. The 
Commission immediately ordered repurchase of the affected products. 

The irony of the situation is that children's apparel manufacturers, largely sleep- 
wear manufacturers, are stuck between the interpretations of the Flammable Stand- 
ards Act and the Hazardous Substances Act and stand to lose millions of dollars 
through no fault of their own. This industry was complying in good faith with the 
government's flammability standard in suppling the children's sleepwear market 
and then suddenly had thrust upon it another government regulation banning the 
sale of the complying products and demanding their repurchase, all of this without 
giving manufacturers due process or the opportunity to be heard. This is a classic 
example, in my judgment, of the bureaucratic rule-making which is so often beyond 
the scope of reality. 

It seems to me that simple fairness requires that the Government assume respon- 
sibility or reimbursing the industry for the losses it sustained following the TRIS 
ban. Although I am not assessing blame against anyone, I am stressing the inequity 
which would result if the industry were required to bear the economic loss which 
followed the TRIS ban. 

Again, I urge your prompt and favorable consideration of this legislation for the 
purpose of alleviating these losses and preventing an entire industry from being 
placed in financial jeopardy. 

Mr. FLYNT. I will summarize the statement by associating myself 
with the remarks of my colleague, Mr. Mann. He and I both have 
introduced similar legislation that may even be identical which the 
committee is today considering. 

The history of this Tris situation is interesting, to say the least. 
So far as I have been able to determine, it is unique. The industry 
finds itself caught in a vice between the mandate of the Secretary 
of Commerce and the prohibition by the National Cancer Institute 
and the Consumer Product Safety Commission. 

Briefly, as Mr. Mann has stated in more detail than I will, the 
standard under the Flammability Fabrics Act in effect mandated 
the use of Tris in all polyester, acetates, and triacetate fabrics. 
Now, at that time it should be remembered that the sleepwear 
garment industry objected, and objected strenuously, on the 
grounds that chemical flame retardants had not at that time been 



sufficiently tested for toxicity under generally accepted standards 
and found to be safe. 

Notwithstanding the strenuous objection by the industry, the 
regulations were implemented and the industry, to its credit, com- 
plied. 

Approximately 6 years later the National Cancer Institute pub- 
lished preliminary, unverified results of tests indicating that when 
Tris was fed—and I emphasize fed, not worn—but fed in massive 
doses to cancer-prone rats and mice over long periods of time, these 
rats and mice developed cancer. 

Of course, we are familiar with some of the ridiculous tests 
which some of these carcinogens or possible carcinogens are used 
and those tests sometimes almost weary the imagination of people 
trying to devise almost unbelievable tests. 

On April 7 of last year the Ck)nsumer Produce Safety Commis- 
sion announced that it was banning the sale of any children's 
clothing containing Tris, as well as Tris-treated fabric for sale to 
consumers for use in children's wearing apparel. The Commission 
immediately ordered repurchase of the affected products. The irony 
of the situation is that children's apparel manufacturers, largely 
sleepwear manufacturers, are caught in the vice to which I re- 
ferred a while ago between the interpretations of the Flammable 
Standards Act and the Hazardous Substances Act and stand to lose 
millions of dollars through no fault of their own. 

This industry was complying in good faith with the Grovem- 
ment's flammability standard in supplying the children's sleepwear 
market, and then suddenly had thrust upon it another Government 
regulation banning the sale of the complying products and demand- 
ing their repurchase of the very product which they had been 
forced against their protest to use. And all of this was done without 
giving either the manufacturers or the processors due process or 
the opportunity to be heard. 

This is a classic example, in my judgment, of the bureaucratic 
rulemaking which is so often far beyond the scope of reality and, if 
I may say so, far beyond the scope of legislative intent. 

It seems to me that simple fairness requires that the Govern- 
ment assume responsibility for reimbursing the industry for the 
losses it sustained following the Tris ban. Although I am not as- 
sessing blame against anyone, I am stressing the inequity which 
would result if the industry were required to bear the economic 
loss which followed the Tris ban. 

Mr. Mann already very eloquently described the situation in the 
garment industry. It is a widespread industry and, of course, there 
are some components of it larger than others, but by and large, it 
is an industry composed of small businesses, many of whom would 
be bankrupted and their lines of credit absolutely destroyed unless 
some relief is at least held out in the nature of the provisions of 
bills which Mr. Mann and others have introduced. 

So I certainly and with sincerity urge your prompt and favorable 
consideration of this legislation for the purpose of alleviating the 
losses which this industry, mostly composed of small businessmen, 
has incurred through no fault of its own. And I hope that your 
action will prevent an entire industry, again largely composed of 
small businessmen, from being placed in financial jeopardy. 



Thank you very much, Mr. Chairman. 
Mr. DANIELSON. Thank you, Mr. Flynt. 
Mr. Moorhead? 
Mr. MOORHEAD. DO either one of you have any idea about the 

amount of Tris-treated garments in existence at the present time? 
Mr. MANN. First of all, the dollar estimate is $50 million that 

has either been returned to the garment manufacturers or is repre- 
sented by fabrics on the shelves and inventories of the clothing 
manufacturers who have treated it. 

Mr. MOORHEAD. We were told yesterday by retailers that visited 
us that some of the manufacturers had not had the money to 
repurchase the products. So, the retailers were likely to be stuck 
for some of the losses involved here. 

Mr. MANN. I am sure that is true. The terms of this bill would 
require the garment manufacturers or permit them for an addi- 
tional year to accept returns and be indemnified, so that would 
provide, if nothing else, support for the credit that would be re- 
quired to bail out the retailers. 

Mr. MOORHEAD. DO you have any idea about how many manufac- 
turers had to go out of business as a result of this? 

Mr. MANN. NO, I do not. Perhaps some industry spokesman will 
know, but I don't. 

Mr. MOORHEAD. One thing, we have all read stories about Tris- 
treated garments being shipped to Puerto Rico and to other coun- 
tries. I just wonder whether a large portion of the materials that 
are involved have already been dumped outside of the United 
States and are really no longer present here in this country. 

Mr. MANN. I have heard similar stories to that effect, but the 
stories I hear or the information I have indicates that that is 
happening in a very, very limited number of cases, and it will not 
represent any large problem one way or the other. 

Mr. MOORHEAD. But does it involve very much? 
Mr. MANN. It does not. 
Mr. MOORHEAD. Of the garments? 
Mr. MANN. The committee, of course, will have a decision to 

make as to how to treat that as far as indemnification is con- 
cerned, how much weight it gives to the fact that desperation 
requires people to mitigate their damages and salvage what they 
can, how that is to be weighed off against the moral values in- 
volved in there. 

Mr. MOORHEAD. YOU mentioned there was no real proof whatso- 
ever that Tris does cause cancer in humans. 

Mr. MANN. That is true. I think that point certainly would be 
pertinent with reference to considering how to treat those particu- 
lar manufacturers or retailers who have shipped elsewhere. 

However, I think on the general bill itself it makes no difference 
whether the CPSA was right or wrong or NCI was right or wrong, 
because the effect has been to meike it a nonmarketable product 
through governmental action, whether they were right or wrong. 

Mr. MOORHEAD. At least not marketable here. 
Mr.. MANN. Right. 
Mr. MOORHEAD. DO you know whether any Small Business Ad- 

ministration loans have been made to these manufacturers as a 



8 

result of the ban or whether they have been helped in any other 
way like that? 

Mr. MANN. I do not, but I would certainly assume they tried to 
get some as they try to get credit from any source when they are 
confronted with a catastrophe, but I doubt the Small Business 
Administration has been any more sympathetic than they would 
have been under any other situation. 

Mr. MooRHEAD. You have been on this particular committee for 
many years. Do you think that a referral by this committee to the 
Court of Claims would solve the problem. Under that particular 
procedure we would get an answer back from them as to what they 
recommended? 

Mr. MANN. I think it would. 
Mr. MooRHEAD. Rather than providing for litigation in the more 

traditional sense? 
Mr. MANN. Yes; the Senate bill, which I strongly suspect the 

committee will perhaps move toward, permits the Court of Claims 
to render judgments in favor of the claimant and provide for pay- 
ment to be made in the same manner as in the case of a claims 
over which the court otherwise has jurisdiction, so it does not have 
to come back to the committee. 

Mr. MooRHEAD. I understand the difference. That is why I asked 
you if a congressional reference case would do the job. Actually, 
what this does, is refer the case to the Court of Claims, and we 
receive an "advisory opinion." Then Congress makes the final judg- 
ment. 

Mr. MANN. That is true, but I think that the equity of the bill 
and the philosophy of it supports that kind of referral to give the 
court the power to act. 

You know, oddly enough, the Congress has taken recognition of 
these problems fairly recently in the Federal Insecticide Rodenti- 
cide and Pesticide Act, where it specifically provided in section 15 
that an identification for all of the persons suffering losses by 
reason of the suspension or cancellation of or registration of a 
pesticide which has been found to present an imminent hazard. 

That, as I say, is a recognition that these situations do develop. I 
am not saying that we should adopt that across the board as far as 
the governmental action is concerned, but I do think there are 
cases, certainly there is no more equity that goes with one of these 
insecticide pronouncements that it is all of a sudden found to be 
harmful than there is with the situation we are talking about. 

But, as I say, as a general proposition I would rather prefer this 
committee make those decisions, but I think we can make them in 
such a manner the Court of Claims can take it from there. 

Mr. MOORHEAD. I can see some inequities, but this is a much 
more complicated situation than it seems like on the surface. There 
are all kinds of different situations with the different manufactur- 
ers. As you stated, so many of them have not been making Tris- 
treated garments for some time because of the early warnings that 
they had. 

Others have had some in storage but were not manufacturing 
new stuff; some were still going ahead and manufacturing the 
product when the ban came; and you have some of them have sold 
Tris to foreign buyers and exported it out of the country. Others 
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have refused to take the product back, even though they are sup- 
posed to under the statute s repurchase requirements. 

So, you have got a million different situations. 
Mr. MANN. Quite true; as in all law, every case is different and 

the Senate bill attempts to provide for a limitation on the situa- 
tions on which they might profit. It says the court will determine 
the Emiount of loss, not including lost profits, not including ware- 
house charges, attorneys fees, or interest. 

Now, if the committee thinks of any other possible area of abuse 
that should govern the C!ourt of Claims, list them. But I would hate 
to see the committee have to come back and pass judgment on each 
of the specific claims. 

Mr. DANIELSON. The gentleman's time has expired. 
Mr. Mazzoli of Kentucky. 
Mr. MAZZOLI. Thank you, Mr. Chairman. 
Jim, I wonder is there any precedent for what you either in your 

bill or what the Senate bill asks to be done? 
Mr. MANN. I referred to the congressional action on the Fungi- 

cide Act. At the time we were and you were here at the time when 
we were considering that cyclamate legislation. I don't recall, al- 
though I vaguely do recall, George being from California, several of 
his colleagues were pressing that bill rather strenuously. They may 
have asserted some precedent, but I don't recall any outstmiding 
precedent. 

You may have been here when I distinguished the cases. 
Mr. MAZZOU. Sorry, I was not. 
Mr. MANN. In all modesty, I am responsible for the cyclamate 

bill not passing, although it p£LSsed the House, but I went over to 
the Senate and enlisted some friends, and it did not pass. I was the 
leader and the main opponent to that. 

Mr. MAZZOU. I won t ask you to you to go into that, but you see a 
difference between what we did in cyclamates and the attempt in 
what you see here? 

Mr. MANN. Absolutely. 
Let me see if I can paraphase it real quickly. 
Cyclamates was not the result of governmental action; it was an 

economic, money saving sales gimmick, if I can use that expression, 
on behalf of industry to promote its products. 

Here we are confronted with a situation that the industry was 
forced to apply this product to their goods, they were forced over 
their protests, not only the protests of economics and degree of 
compliance, but they raised questions then about the unknown 
toxic effects on human beings, and the record supports that, and 
Tris appeared to be at that time the only feasible product that met 
the standards. 

It's a catch 22 situation they were in, they had to go ahead with 
it, and the minute that they first had evidence that came forward 
there might be some problem, the evidence also shows, particularly 
Mr. Simon who was with the Consumer Product Safety Commis- 
sion, they started withdrawing from Tris, and going to other prod- 
ucts which in the meantime were being developed. 

Mr. FLYNT. Could I respond further to that? 
I would agree with what my colleague, Mr. Mann has said. But I 

would go one step further and say that we recognize the fact there 
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is no direct precedent for this type of legislation. But, also we 
would say that there has never been a set of facts comparable to 
this before, where in my earlier statement I referred to the vice in 
which this industry was caught, because when the Tris was man- 
dated the use of Tris or some flame-retardant and Tris was the best 
they had at that time, the industry strongly protested as vigorously 
as they could, having to go to it, but they recognized the fact that 
their protests were an exercise in fultility. 

They were forced by Government edict and mandate to employ 
the use of the flame retardant chemical known as Tris, and then, 
subsequently, about 6 years later, another Government agency says 
that it is a carcinogin and, therefore, cannot be used. So I don't 
think there is any other instance in the history of either the 
Flammable Fabrics Act or the Consumer Product Safety Act or any 
of the other regulatory agencies where this set of facts insist where 
an industry was caught through no fault of its own. 

Mr. MAZZOU. I thank you. 
Mr. DANIELSON. Gentlemen, I would like to point out that there 

is a recorded vote that has been noticed, the second bill is about to 
ring. I am sorry that we could not at least get all of the Members 
heard before the marathon started for today, but we are only going 
to recess long enough to respond to the vote. 

I am aware that there are other members present, and as soon as 
we can get back we will commence again. 

Mr. Mazzoli and Mr. Kindness, may I inquire, do you have ques- 
tions of either Mr. Mann or Mr. Flynt, any further questions? 

Mr. MAZZOU. I am sure I would, but I will defer for now. 
Mr. MANN. Let me take 1  minute. Was that the first bell? 
Mr. DANIELSON. It's going to buzz in a minute, but go ahead. 
Mr. MANN. To more fully respond to Mr. Mazzoli's question and 

the point Mr. Flynt was making, I have two quotes here. 
I referred earlier to Mr. Richard Simon who was with the Com- 

merce and CPSC, who in talking about what developed as these 
flame retardant requirements were imposed by Commerce said, 
"Sleepwear manufacturers, as might be expected, raised several 
objections, including but not limited to the possibility of other 
unknown toxic effects on humans from untested fire retardant 
chemicals known to be effective when applied to certain materi- 
als." 

And Mr. Dan Byrd at the Senate hearing, and he is here to 
testify today, said, "On April 7, 1971, the Textile Apparel Advisory 
Committee gave the Secretary of Commerce a full report on the 
lack of technological capabilities of the industry to meet the pro- 
posed standard and cautioned against hasty action without ade- 
quate time for allergy and toxicity tests." So it was one of these 
kicking and screaming type situations. 

I remember, frankly, going down and talking to Maurice Stans 
about the problem. They were being rushed into it. That was the 
atmosphere. 

Mr. MAZZOU. I thank you. 
Thank you, Mr. Chairman. 
Mr. DANIELSON. We are about to recess. 
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I understand, Mr. Preyer of North Carolina, that all you need to 
do at this moment is insert a statement in the record; is that 
correct? 

TESTIMONY OF THE HON. RICHARDSON PREYER, A REPRE- 
SENTATIVE IN CONGRESS FROM THE STATE OF NORTH 
CAROLINA 
Mr. PREYER. Yes, Mr. Chairman. 
Mr. DANIELSON. We are about to recess. 
Mr. PREYER. In the interest of time, I will submit it for the 

record, and there will be several gentlemen from that district, Mr. 
Bates and Mr. Elam, who will be testifying a little later today. 

Mr. DANIELSON. I am sorry they are going to be deprived of your 
eloquence but we will read your statement and, without objection, 
the statement of Mr. Preyer is received in the record. 

[The prepared statement of Hon. Richardson Preyer follows:] 

STATEMENT BY HON. RICHARDSON PREYER, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF NORTH CAROUNA 

Mr. Chairman: As a sponsor of legislation which would allow those textile manu- 
facturers to file a claim for losses incurred as a result of the ban on the use of the 
chemical Tris in apparel, fabric, yam or other fiber, I am gratified that the Commit- 
tee is taking up the issue. 

It was government action that required that children's sleepwear be made flame 
retardant. Stringent standards were placed into effect and the chemical used to 
make the garments flame retardant, Tris, turned out to be considered carcinogenic. 
But the damage had already been done. Millions of dollars had been expended on 
fabric and garments that were in retail inventories when the ban was imposed. Two 
manufacturers of sleepwear in my hometown Of Greensboro alone suffered combined 
losses of almost $6 million. 

Government action is needed to render to these manufacturers a form of relief for 
losses incurred as a direct result of government imposed standards and through no 
fault of their own. 

There has been some concern expressed about the shipment of Tris treated goods 
to overseas markets. I eigree that we have a moral obligation to apprise our foreign 
traders of any possible hazards and a new section in the Consumer Product Stifety 
Commission extention legislation provides for such notification. However, I do not 
believe we should be in a position of setting standards for the entire world. That is 
not our right nor our responsibility and foreign govenments would be offended at 
our attempt to establish such standards for their people. The compromise notifica- 
tion in the CPSC bill as opposed to an export ban reflected this view. 

Thus, it seems to me that we cannot in all fairness prohibit a manufacturer of 
Tris treated fabric or garments from seeking relief under this legislation for losses 
incurred over and above what he may have redeemed from the sale of goods to a 
foreign buyer. 

Many of these small companies could ill Eifford to absorb such large losses and 
made sales on the foreign market in an effort to recover some small portion of their 
losses, not having any assurance that there would be any government indemnity 
relief forthcoming. In considering this legislation, Mr. Chairman, I would urge the 
Committee to specifically consider these ramifications. 

Mr. DANIELSON. The subcommittee will now stand in recess pend- 
ing return from the recorded vote. 

[A short recess was taken.] 
Mr. DANIELSON. The subcommittee will be in order. 
We have with us Representative William S. Cohen of Maine, who 

is a Member of the Full Committee, and I am having him double in 
brass. He helps me constitute a quorum. 

Mr. Cohen, would you proceed, please, with your presentation? 
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TESTIMONY OF HON. WILLIAM S. COHEN. A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MAINE 

Mr. COHEN. Thank you, Mr. Chairman. 
I would ask unanimous consent from the chairman that my full 

statement be included as part of the record, and I will try and 
summarize it as best I can. 

Mr. DANIELSON. There obviously being no objection, it will be 
received. 

[The prepared statement of Hon. William S. Cohen follows:] 

STATEMENT OP HON. WILLIAM S. COHKN, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF MAINE 

On April 8, 1977, the Consumer Product Safety Commission banned Tris-treated 
children's garments from the American marketplace. This decision reflected a valid 
public health concern on the part of both government offlcials and consumer advo- 
cates. With the very real possibility that Tris-treated goods cause cancer, such 
products were rightfully banned. 

But while this was legitimate regulatory action in a general sense, the Commis- 
sion's overall conduct in the Tris affair can only be portrayed as clumsy and inept. 
The initial terms of the Tris ban were both illogical and uiifair. It was structured so 
that almost the entire brunt of the repurchase costs were borne by the garment 
manufacturers. Despite subsequent judicial and administrative attempts to redeflne 
the repurchase responsibilities later on, the apparel manufacturers have still been 
saddled with an inordinate share of the responsioility and loss. 

Perhaps the Washington Post summed it up b^t in a June 4, 1977, editorial 
entitled "The Tris Mess '. The Post said: "The manner in which the Federal Govern- 
ment has gone about banning Tris-treated sleepwear has been almost a model of 
how not to handle a serious matter of public safety." 

Last year, as a member of the Subcommittee on Antitrust, Consumers and Em- 
ployment of the Small Business Committee, I participated in a series of hearings on 
the Tris ban. In particular, we focused on the impact of the ban on small business- 
men. The apparel industry, generally, and the children's sleepwear producers, in 
particular, are small manufacturers. Most of these operations have fewer than 100 
employees. What these hearings documented was that the loss occassioned by the 
Tris ban fell on that segment of the industry least able to susain the loss. 

The legislation being considered by this distinguished Subcommittee would offer 
these small businessmen an opportunity to recoup a portion of their losses. Specifi- 
cally, S. 1503 would confer jurisdiction on the U.S. Court of Claims to determine the 
damages sustained, if any, by the producers, processors, or manufacturers of chil- 
dren's sleepwear. I do not feel that indemniflcation should be a generally available 
remedy in a situation where a hazardous product is removed from the marketplace. 
Very properly, in most of these cases, the public health and deterrence factors 
should be the overriding consideration. However, the Tris case is one with unique 
and unusual factors and deserves special attention by Congress. 

First, the chemical Tris was placed in the children's sleepwear in 1971-72 in 
response to mandatory flammability standards issued by the Department of Com- 
merce under the authority granted by the Flammable Fabrics Act, as amended. (15 
U.S.C. 1191 et seq.) At the time that Tris was used by the apparel industry to 
comply with flame-retardant standards, it was not known that the chemical was a 
potential carcinogen. The carcinogenic properties of Tris did not become suspected 
until late 1975 wnen a study by the National Science Foundation determined it to 
be a powerful mutagen and, therefore, probably apowerful carcinogen. In 1976, the 
Environmental Defense Fund petitioned the CPSC to require labiels on products 
containing Tris. Then in February, 1977 evidence from the National Cancer Insti- 
tute was provided to the Commission confirming that Tris was indeed a potent 
carcinogen. My point here is that the apparel industry made a good-faith attempt to 
comply with Federtd sfifety standards when they included the chemical Tns in 
children's garments to begin with. 

This brings me to the scope of the ban. The April, 1977 ban extended solely to 
children's wearing apparel. It did not cover all Tris-treated garments or products. 
We received testimony before our Small Business Subcommittee that there is con- 
siderable use of Tris in other products. These products include draperies, camping 
equipment, toys, dolls, doll clothing, stuffed animals, wigs, and the interiors of some 
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automobiles. The Environmental Defense Fund testified that the Tris in children's 
sleepwear represented less than 50 percent of the Tris used in this country. If this is 
so, why was the CPSC order limited solely to children's sleepwear? Why was one 
industry singled out? 

The CPSC ban also made a distinction between washed garments and unwashed 
gaiments. The thrust of the rationale was that three or more washings would 
remove the carcinogenic properties from the clothing. However, there is a serious 
scientific dispute as to whether or not washings remove the cancer-causing proper- 
ties from the clothing. Suffice it to say, this distinction wsis a highly questionable 
one and it confused consumers and retailers alike. 

Last, the ban imposed a repurchase order on the manufacturer of the garments 
containing the Tris. There are five industries involved in the apparel manufacturing 
process. 'These consist of: (1) The chemical company; (2) the flber company; (3) the 
fabric manufacturer; (4) the garment manufacturer; and (5) the retailer. The CPSC 
ban was applied so that the entire financial loss would fall solely on the garment 
manufacturer—one level of this industry. Ironically, the Tris was already in the 
fabric before the garment manufacturer received it to cut and sew and ship it to the 
retailers. They didn't make the chemical. They didn't make the fabric. They didn't 
retail it. Yet, they were made totally responsible under the terms of the ban. 

Over 70 percent of the manufacturers in the apparel industry are small business- 
men. The percentage of profits are generally low in the apparel industry as a whole. 
Once it became evident that the burden of the ban was to fall solely on one level, 
serious problems developed. These small manufacturers, already drastically under- 
capitalized, saw their normal sources of credit dry up. The lack of business confi- 
dence seriously curtailed their ability to borrow money from banks or their suppli- 
ers. Product liability insurance also became increasingly difficult to obtain or main- 
tain. While some Small Business Administration loans were made available, the 
equity required in terms of personal assets was a serious deterrent to applications. I 
know of at least three individual small manufacturers who were forced to close 
their businesses as a result of this ban. 

Again, I want to emphasize that I view indemnification, in the context of hazard- 
ous products, as a drastic and unusual remedy. But I do strongly urge the members 
of this Subcommittee to give serious consideration to some form of a remedy for the 
small apparel manufacturers, who have been unfairly singled out in this situation. 
They acted in good faith to comply with anti-flammability standards. In a sense, 
they were caught in a crossfire between two competing regulatory aims. Serious 
consideration should be given to allowing these smfdl manufacturers an opportunity 
to go to the court of Claims and recover their actual losses resulting from the Tris 
ban. 

I appreciate this opportunity to share my views with the Subcommittee on this 
issue and welcome any questions you may have. 

Mr. COHEN. Mr. Chairman, the Consumer Product Safety Com- 
mission ban on the Tris treated children's garments from the 
American marketplace was a decision I think that reflected a very 
valid public health concern on the part of both Government offi- 
cials and consumer advocates, and with a very real possibility that 
Tris-treated goods cause cancer, I think these products were right- 
fully banned. 

But while this was a legitimate regulatory action in a general 
sense, the Commission's overall conduct in the Tris affair can only 
be portrayed as clumsy and inept. The initial terms of the Tris ban 
were both illogical and unfair, in my opinion. 

It was structured so that almost the entire brunt of the repur- 
chase costs were borne by the garment manufacturers. Despite 
subsequent judicial and administrative attempts to redefine the 
repurchase responsibilties later on, the apparel manufacturers 
have still been saddled with an inordinate share of the responsibili- 
ty and loss. 

I will pass over the comment by the Washington Post in my 
prepared remarks, but they had an appropriate editorial entitled, 
"The Tris Mess." 

31-454 O - 79 • 
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I turn to page 2, and welcome my colleague from California to 
come up and join me if he would like. 

Mr. DANIELSON. Surely. Thank you. 
Mr. C!oHEN. As was pointed out by the witnesses who preceded 

me, we have a sort of Catch 22 situation whereby the Tris chemical 
was placed in the children's sleepwear in response to the manda- 
tory requirements under the Department of Commerce standards 
that were issued pursuant to title 15 of the Code. 

At that time, it was not known to contain carcinogenic proper- 
ties. Since that time it was discovered, indeed, that it did. But this 
brings me to the question of the scope of the ban. 

In April of 1977 the ban extended solely to children's wearing 
apparel. It did not cover all Tris-treated garments or products. We 
received testimony before our Small Business Subcommittee that 
there is considerable use of Tris in other products. 

These products include draperies, camping equipment, toys, dolls, 
doll clothing, stuffed animals, wigs, and the interiors of some auto- 
mobiles. The Environmental Defense Fund testified that the Tris in 
children's sleepwear represented less than 50 percent of the Tris 
used in this country. If this is so, we have to ask the question, why 
was the CPSC order limited solely to children's sleepwear? Why 
was one industry singled out? 

The CPSC ban also made a distinction between washed garments 
and unwashed garments. The thrust of the rationale was that three 
or more washings would remove the cancer-causing properties from 
the clothing. 

I cannot recall the exact figure now, but as I try to recollect, it 
seems to me that under the Flammable Fabrics Act there were 
some requirements that the Tris material survive something like 
100 washings. I may be wrong in terms of that amount, but it's 
quite a significant amount that the Flammable Fabrics Act actual- 
ly calls for, that they remain in the product and yet we have the 
rationale three or more washings would take out the carcinogenic 
properties. 

So there was no real logic to their distinction. 
Lastly, the ban imposed a repurchase order on the manufacturer 

of the garments containing the Tris. There are five industries 
involved in the apparel manufacturing process. 

These consist of: (1) the chemical company; (2) the fiber company; 
(3) the fabric company; (4) the garment manufacturer; and (5) the 
retailer. The CPSC ban was applied so that the entire financial loss 
would fall solely on the garment manufacturer, one level of this 
industry. 

Ironically, the Tris was already in the fabric before the garment 
manufacturer received it to cut and sew and ship it to the retailers. 
They didn't make the chemical. They didn't make the fabric. They 
didn't retail it. Yet, they were made totally responsible under the 
terms of the ban. 

Over 70 percent of the manufactuers in the apparel industry are 
small businessmen. The percentage of profits are generally low in 
the apparel industry as a whole. Once it became evident that the 
burden of the ban was to fall solely on one level, serious problems 
developed. These small manufacturers, already drastically underca- 
pitalized, saw their normal sources of credit dry up. The lack of 



15 

business confidence seriously curtailed their ability to borrow 
money from banks or their suppliers. 

Product liability insurance also became increasingly difficult to 
obtain or maintain. While some Small Business Administration 
loans were made available, the equity required in terms of personal 
assets was a serious deterrent to applications. I know of at least 
three individual small manufacturers who were forced to close 
their businesses as a result of this ban. 

As a matter of fact, the Wall Manufacturing Co. of New York 
now is in bankruptcy. The Blue Star Knitting Co., Milwaukee, 
Wis., is in bankruptcy. Spencer of California closed its doors and 
Green Bros. Manufacturing out of Texas went out of the sleepwear 
business, but still maintains other lines. 

So, again, I would like to emphasize that I view indemnification, 
in the context of hazardous products, as a drastic and unusual 
remedy. But I do strongly urge the members of this subcommittee 
to give serious consideration to some form of a remedy for the 
small apparel manufacturers, who, in my opinion, have been un- 
fairly singled out in this situation. 

They acted in good faith to comply with antifiammability stand- 
ards. In a sense, they were caught in a crossfire between two 
competing regulatory aims. Serious consideration should be given 
to allowing these small manufacturers an opportunity to go to the 
Court of Claims and recover their actual losses resulting from the 
Tris ban. 

I appreciate this opportunity to share my views with the subcom- 
mittee on this issue and welcome any questions you may have. 

Mr. DANIELSON. Thank you, Mr. Cohen. 
I take it you do favor the remedy in the bill which would confer 

jurisdiction on the Court of Claims to hear these claims, and give 
appropriate relief? 

Mr. COHEN. Yes, sir, I do. 
Mr. DANIEHSON. One question on substance here. Do you know 

when in the manufacturing process the Tris was added to the 
fabric? 

Mr. COHEN. NO; I don't know exactly at what stage of the manu- 
facturing process the Tris was added. 

Mr. DANIELSON. We are going to have industry people, and they 
can probably answer that. 

You alluded to the fact that there is a place where the burden 
was put on the industry here, and I don't know if they added the 
Tris to the fiber before it is spun or woven, or where along the line. 

Mr. COHEN. My assumption would be that the chemical was 
added by the fiber companies. 

Mr. DANIELSON. We will check it out from industry witnesses. 
Thank you very much. 
Mr. Waxman of California? 

TESTIMONY OF HON. HENRY A. WAXMAN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. WAXMAN. Thank you, Mr. Chairman and Members of the 
subcommittee. 

I come before you to offer my testimony on this subcommittee 
and not due to any constituents who have contacted me who are 
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affected by this either, in the apparel industry or fabric manufac- 
turers or chemical industry, but primarily because of my interest 
aroused as a Member of the Subcommittee on Oversight and Inves- 
tigations of the Interstate and Foreign Commerce Committee, 
chaired by Congressman John Moss, the committee which held 
extensive hearings on the whole subject. 

The Consumer Product Safety Commission ban on Tris-treated 
children's sleepwear has resulted, I think, in a serious injustice to 
the garment industry. It is highly appropriate that the Congress 
consider the need for Federal assistance. 

I have not come here today to criticize the CPSC's decision to 
ban Tris. The decision was based on sound scientific evidence and a 
legitimate concern for the health of American children. In fact, if I 
were to criticize the CPSC, it would be for failing to adequately 
warn the public about the dangers of continued use of washed Tris- 
treated garments and for the delay in finally banning Tris-treated 
sleepwear from the market after they had received information 
that harmful results could come from those garments. 

As the Chairman is aware, the CPSC's decision to ban Tris has 
become a regulatory nightmare. Legal challenges by the mills in 
South Carolina have resulted in the original April 1977 ban being 
overturned on procedural grounds. The district court nUing has 
forced the CPSC to seek individual court ii^junctions against the 
sale of Tris. 

While this substitute strategy has effectively prevented the retail 
sale of the poisoned garments, it has not permitted a fair and 
equitable distribution of the financial loss along the sleepwear 
manufacturing chain. For the small sleepwear manufacturing in- 
dustry, the South Carolina decision was greeted not with acclaim 
but with horror. Although the ban and repurchase requirements 
have been suspended, market pressures forced these small, often 
family run companies, to accept returns from the retail outlets. 

The textile mills have adamantly refused to accept any responsi- 
bility for the economic loss resulting from the sleepwear ban. In 
fact, some textile representatives in testimony before the Senate 
have even questioned the scientific validity of the ban itself 

It is both absurd and unjust that the garment manufacturers 
should be forced to absorb the full cost of the ban. In many re- 
spects, the garment manufacturers are the least culpable parties in 
the sleepwear manufacturing chain. The textile mills, not the gar- 
ment manufacturer, purchase Tris from the chemical company and 
applied it to the fabric. In many cases the garment manufacturer 
did not even know what Tris was. They merely bought flame 
retardant fabric from the mills and cut it into garments. 

Further, the garment manufacturer is the industry segment least 
able to absorb the financial losses of the ban. For some companies, 
the losses from the Tris recall will exceed their total worth. That 
the garment industry should absorb the total losses of the Tris ban 
is a regulatory and economic injustice. 

The legislation currently before the subcommittee, S. 1503 and 
H.R. 7158, would, in varying degrees, give the U.S. Court of Claims 
authority to indemnify for losses resulting from the Tris ban. 

Generally, I oppose Federal indemnification for industry losses in 
the absence of Government wrongdoing. Economic loss resulting 
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from adverse Government decisions and economic gains resulting 
from favorable Government decisions are a risk of doing business. 

However, the unusual circumstances of the Tris ban and the 
segmented structure of the industry make special relief, I think, 
appropriate in this case. 

While I support the good intentions behind H.R. 7158 and S. 
1503, both bills share common deficiencies. With the subcommit- 
tee's indulgence, I would like to briefly outline some of my con- 
cerns. 

Since issuance of the Tris ban, I have been concerned about the 
final disposition of the banned garments. Recent press disclosures 
have documented the efforts of some garment manufacturers to 
actively seardi out export markets. I have appended to my testimo- 
ny a series of articles describing the extent of Tris exports for the 
hearing record. 

Just this past Saturday, an article in the Washington Post docu- 
mented the export of Tris-treated garments into the Common- 
wealth of Puerto Rico. Under the Federal Hazardous Substances 
Act the citizens of Puerto Rico are accorded the same protections 
as citizens residing in the United States. The export of Tris sleep- 
wear increases the likelihood that the garmente will be reintro- 
duced into U.S. domestic commerce. 

Mr. DANIELSON. Would the gentleman yield for a moment? 
I believe Mr. Moorhead, a member of the subcommittee, com- 

mented on the exports to Puerto Rico. I cannot understand how 
this could be done, Puerto Rico being a part of the United States. It 
is like exporting to Wisconsin. I don't get it. 

Would you elaborate on that? 
Mr. WAXMAN. I am not exactly sure how they did it either, Mr. 

Chairman. I think it's unconscionable even to export it outside of 
the United States, let alone Puerto Rico, and I am going to elabo- 
rate further on that in my testimony. But I believe they might 
have changed labels and sent it to Puerto Rico. I have even heard 
they might have sent it to Latin America and had it brought from 
Latin America to Puerto Rico. 

Mr. DANIELSON. Looks to me like it might be a violation of the 
law, simply because exporting to Puerto Rico is simply impossible. 
You cannot export into some other part of the United States. 

Mr. WAXMAN. I am not competent to testimony on the details. 
Mr. DANIELSON. I am glad you brought it to our attention. 
Go ahead. 
Mr. WAXMAN. I did want it brought to the attention of the 

subcommittee, not just the ban, not just the fact that some of the 
garments are now in Puerto Rico, but the fact that many of these 
garments are exported around the world. 

Mr. DANIELSON. We can also bring it to the attention of the 
Department of Justice if we have some facts to support it, and that 
is precisely what I will do. 

Go ahead, sir. 
Mr. WAXMAN. Fine. 
Immediately following the CPSC's ban on the domestic sale of 

Tris-treated sleepwear, manufacturers initiated a vigorous search 
for individuals willing to market the goods in countries with less 
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stringent product safety laws. The news accounts describe the 
shocking success of these efforts. 

I should point out that export sales of Tris enable garment 
manufacturers to recoup only a small percentage of their original 
investment. The return may be as little as 10 cents on the dollar. 
Should the pending indemnification legislation be enacted without 
amendment, I fully expect manufacturers to request comf>ensation 
for losses incurred through Tris export sales. 

In other words, they are going to come back and argue they 
receive the difference in the amount between that which they have 
received from the sale of the garments that were exported and that 
which they would receive by way of indemnification under any act 
of Congress. 

The languuage of both S. 1503 and H.R. 7158 would appear to 
permit the U.S. Court of Claims to compensate for the difference 
between the export price and U.S. costs. 

However, to compensate such business practices would be uncon- 
scionable. It would be a de facto endorsement of Tris sales to 
foreign countries. 

The export of banned products previously introduced into domes- 
tic commerce is representative of the lowest form of business prac- 
tice. Products hazardous to American children are similarly haz- 
ardous to foreign children. 

Although there is some doubt as to the legality of Tris exports, 
the Federal Government is certainly under no obligation to subsi- 
dize such practices. I feel confident in asserting that the export of 
cancer-causing sleepwear is not in keeping with U.S. human rights 
objectives around the world. 

I am sure the subcommittee will hear testimony which will pres- 
ent an explanation for Tris exports. Regardless of individual cir- 
cumstances, health and safety concerns preclude any moral justifi- 
cation. I take exception to the judgment and character of any 
businessman who would engage in such foreign trade. The practice 
is morally reprehensible. 

For these reeisons, I oppose, in the strongest terms, Federal in- 
demnification of any amount for smy garment manufacturer who 
has exported Tris garments overseas. The test of "good faith" 
should be applied in assessing qualifications for compensation 
under the bill. 

Any manufacturer who has engaged in Tris exports has not, in 
my judgment, acted in good faith. Before I could support a Federal 
indemnification bill, the legislation must clearly distinguish be- 
tween those who in good faith withheld Tris garments from foreign 
sale, and those who resorted to exploitation in search of short-term 
financial gains. Any business which has exported Tris after the 
CPSC's April 1977 ban should forfeit any right to Federal compen- 
sation or public compassion. 

I have prepared draft legislative language for both S. 1503 and 
H.R. 7158 which I will submit for the subcommittee's consideration. 

Another concern of mine is the status of the banned garments 
once compensation by the Court of Claims is awarded. If Federal 
revenues are to be awarded for losses incurred by Tris sleepwear 
manufacturers, I believe such compensation should be conditional 
on the destruction of the garments. 
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In testimony before the House Small Business Committee last 
year, CPSC Chairman John Byington pointed out that the Environ- 
mental Protection Agency has landfill facilities available for dis- 
posal of the banned articles. While I am hesitant to endorse Chair- 
man Byington's landfill suggestion or any specific method of dispos- 
al, I believe alternatives are available and should be utilized. 

I should point out, despite CPSC's claim after three washings the 
garment would be safe for use, even after three washings it is still 
fire resistant, and I think that is an indication of the strength of 
the argument that many people have made that after three wash- 
ings the chemical is still very much a part of the fabric and still 
very much a danger to the health of children. 

Unless the garments are destroyed, there will always be the 
likelihood that they will be exported not illegally distributed in 
domestic commerce, not just illegally distributed, there are legal 
uses for these fabrics, as Congressman Cohen pointed out, which 
may well also end up doing harm to the health of the American 
people. 

Both of these alternatives are undesirable. If the Federal Govern- 
ment agrees to provide relief for the sleepwear industry, it is not 
unreasonable to make garment destruction a qualification for com- 
pensation by the Court of Claims. At least, I certainly hope it will 
be a regulatory anomaly. 

I will be pleased to answer any questions. 
[The prepared statement of Hon. Henry A. Waxman follows:] 

STATEMENT OF HON. HENRY A. WAXMAN, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF CAUFORNIA 

SUMMARY 

The Consumer Product Safety Commission's (CPSC) ban on "Tris" was thoroughly 
justified and based on sound scientific data. 

Despite the merits of the CPSC's "Tris" ban, the Congress has a responsibility to 
consider the need to remedy the resulting economic iiyury. 

Legal challenges to the 'Tris" ban have forced the least culpable segment of the 
sleepwear industry to accept total flnancial liability. It is unjust that the garment 
manufacturers should bear the greatest economic burden. 

Indemnincation legislation must exclude compensation for manufacturers that 
have engaged in exports of "Tris" sleepwear. 

Court of Claims compensation should be conditioned on the destruction of the 
sleepwear. 

STATEMENT 

Mr. Chairman, members of the subcommittee, I appreciate this opportunity to 
appear before you this morning. I want to commend the Chairman for scheduling 
these hearings. The Consumer Product Safety Commission's ban on "Tris" treated 
children's sleepwear has resulted in a serious injustice to the garment industry. It is 
highly appropriate that the Congress consider the need for federal assistance. 

I have not come here today to criticize the CPSC's decision to ban "Tris". The 
decision was based on sound scientific evidence and a legitimate concern for the 
health of American children. In fact, if I were to criticize the CPSC, it would be for 
failing to adequately warn the public about the dangers of continued use of washed 
"Tris . "The decision was based on sound scientific evidence and a legitimate concern 
for the health of American children. In fact, if I were to criticize the CPSC, it would 
be for failing to adequately warn the public about the dangers of continued use of 
washed "Tris" treated garments. 

As the Chairman is aware, the CPSC's decision to ban "Tris" has become a 
regulatory nightmare. Legal challenges by the mills in South Carolina have resulted 
in the original April 1977 ban being overturned on procedural pounds. The District 
Court ruling has forced the CPSC to seek individual court injunctions against the 
sale of "Tris." 
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While this substitute strategy has effectively prevented the retail sale of the 
poisoned garments, it has not permitted a fair and equitable distribution of the 
financial loss along the sleepwear manufacturing chain. For the small sleepwear 
manufacturing industry, the South Carolina decision was greeted not with acclaim 
but with horror. Although the ban and repurchase requirements have been suspend- 
ed, market pressures forced these small, often family run companies, to accept 
returns from the retail outlets. 

The textile mills have adamantly refused to accept any responsibility for the 
economic loss resulting from the sleepwear ban. In fact, some textile representatives 
in testimony before the Senate have even questioned the scientific validity of the 
ban itself. 

It is both absurd and uivjiist that the garment manufacturers should be forced to 
absorb the full cost of the ban. In many respects, the garment manufacturers are 
the least culpable parties in the sleepwear manufacturing chain. The textUe mills, 
not the garment manufacturer, purchased "Tris" from the chemical company and 
applied it to the fabric. In many cases the garment manufacturer did not even know 
what "Tris" was. They merely bought flame retardant fabric from the mills and cut 
it into garments. 

Further, the garment manufacturer is the industry segment least able to absorb 
the financial losses of the ban. For some companies, the losses from the "Tris" recall 
will exceed their total worth. That the garment industry should absorb the total 
losses of the "Tris" ban is a regulatory and economic injustice. 

The legislation currently before the Subcommittee (S. 1503 and H.R. 7158) would, 
in varying degrees, give the U.S. Court of Claims authority to indemnify for losses 
resulting from the "Tris" ban. 

Generally, I oppose federal indemnification for industry losses in the absence of 
government wrong doing. Economic loss resulting from adverse government deci- 
sions, and economic gains resulting from favorable government decisions are a risk 
of doing business. 

However, the unusual circumstances of the "Tris" ban and the segmented struc- 
ture of the industry make special relief appropriate in this case. 

While I support the good intentions behind H.R. 7158 and S. 1503, both bills share 
common deficiencies. With the Subcommittee's indulgence I would like to briefly 
outline some of my concerns. 

Need for export exclusion 
Since issuance of the "Tris" ban, I have been concerned about the final disposition 

of the banned garments. Recent press disclosures have documented the efforts of 
some garment manufacturers to actively search out export markets. I have append- 
ed to my testimony a series of articles describing the extent of "Tris" exports for the 
hearing record. 

Just this past Saturday, an article in The Washington Post documented the 
export of "Tris" treated garments into the Commonwealth of Puerto Rico. Under 
the Federal Hazardous Substances Act the citizens of Puerto Rico are accorded the 
same protections as citizens residing in the United States. The export of "Tris" 
sleepwetir increases the likelihood that the garments will be reintroduced into U.S. 
domestic commerce. 

Immediately following the CPSC's ban on the domestic sale of "Tris" treated 
sleepwear, manufacturers initiated a vigorous search for individuals willing to 
market the goods in countries with less stringent product safety laws. The news 
accounts describe the shocking success of these efforts. 

I should point out that export sales of "Tris" enable garment msmufacturers to 
recoup only a small percentage of their original investment. The return may be as 
little as 10 cents on the dollar. Should the pending indemnification legislation be 
enacted without amendment, I fully expect manufacturers to request compensation 
for losses incurred through "Tris" export sales. The language of both S. 1503 and 
H.R. 7158 would appear to permit the U.S. Court of Claims to compensate for the 
difference between the export price and U.S. costs. 

However, to compensate such business practices would be unconscionable. It 
would be a de facto endorsement of "Tris" sales to foreign countries. 

The export of banned products previously introduced into domestic commerce is 
representative of the lowest form of business practice. Products hazardous to Ameri- 
can children are similarly hazardous to foreign children. 

Although there is some doubt as to the legality of "Tris" exports, the federal 
government is certainly under no obligation to subsidize such practices. I feel 
confident in asserting that the export of cancer causing sleepwear is not in keeping 
with U.S. human rights objectives around the world. 
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I am sure the Subcommittee will hear testimony which will present an explana- 

tion for Tris exports. Regardless of individual circumstances, health and safety 
concerns preclude any moral justification. I take exception to the judgment and 
character of any businessman who would engage in such foreign trade. The practice 
is morally reprehensible. 

For these reasons, I oppose in the strongest terms federal indemnification of any 
amount for any garment manufacturer who has exported "Tris" garments overseas. 
The test of "good faith" should be applied in assessing qualifications for compensa- 
tion under the bill. 

Any manufacturer who has engaged in "Tris" exports has not, in my judgment, 
acted in good faith. Before I could support a federal indemnification bill, the 
l^slation must clearly distinguish between those who in "good faith" withheld 
"Tris" garments from forei^ sale, and those who resorted to exploitation in search 
of short term financial gams. Any business which has exported "Tris" after the 
CPSC's April 1977 ban should forfeit any right to federal compensation or public 
compassion. 

I have prepared draft legislative language for both S. 1503 and H.R. 7158 which I 
will submit for the Subcommittee's consideration. 

Destmction of garments 
Another concern of mine is the status of the banned garments once compensation 

by the Court of Claims is awarded. If federal revenues are to be awarded for losses 
incurred bv "Tris" sleepwear manufacturers, I believe such compensation should be 
conditional on the destruction of the garments. 

In testimony before the House Small Business Committee last year, CPSC Chair- 
man John Byington pointed out that the Environmental Protection Agency has 
landfill facilities available for disposal of the banned articles. While I am hesitant to 
endorse Chairman Byington's landfill suggestion or any specific method of disposal, 
I believe alternatives are available and should be utilized. 

Unless the garments are destroyed, there will always be the likelihood that they 
will be exported or illegally distributed in domestic commerce. Both of these alter- 
natives are undesirable. If the federal government agrees to provide relief for the 
sleepwear industry, it is not unreasonable to make garment destruction a qualifica- 
tion for compensation by the Court of Claims. 

Conclusion 
Mr. Chairman, with the addition of these two caveats I think an indemnification 

bill can be drafted which will satisfy the legitimate concerns of industry. While we 
must be careful not to establish an unwarranted precedent supporting federal 
compensation of industry losses, I am convinced the "Tris" case is a regulatory 
anomaly. 

[From the Waihington Post. June 10, 1978) 

CPSC PROBE FINDS TRIS-TRKATED WEAR SOLD IN PUERTO RICO 

(By Jane Baird) 

SAN JUAN—The Consumer Product Safety Commission has determined that at 
least one manufacturer shipped children's nightwear to Puerto Rico containing Tris, 
a chemical banned by the CPSC as a potential carinogenic. 

Although several hundred of these garments may have been sold, the CPSC has 
made no effort so far to warn consumers. 

The CPSC investigation only covered the four major department store chains. 
There is a possibility that Tris-treated nightwear also is being sold in the hundreds 
of smaller clothing stores scattered around the island, a local CPSC inspector, 
Edgardo San Miguel acknowledged. 

Tris was once used as a flame-retardent on children's pajamas until it was banned 
in April 1977. As part of the United States, Puerto Rico is automatically included in 
a product ban. 

Published allegations that Tris-treated sleepwear was being sold in Puerto Rico 
spurred the CPSC investigation in early May. Twelve samples of children's pcgamas 
were collected and sent to the CPSC lab in Washington. 

One garment, manufactured by Confee Psjamas of New Bedford, Mass., and sold 
by one branch of the New York Department Stores chain in San Juan, tested 
positive. 
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The store immediately pulled all unsold Confee products off the shelves and has 
shipped them back to the factory, buyer Rafaelita Navarro said. 

No effort has been made to notify consumers, however, although test results were 
known in mid-May. 

CPSC compliance officer Elizabeth Jones explained that only about one-third, or 
600 to 700 garments, in the Confee shipments to Puerto Rico were Tris-treated. The 
factory cannot identify which are the Tris-treated styles until it receives the re- 
turned shipment, she said. 

Furthermore, part of the Confee stock is supplied by Springs Mills, in South 
Carolina, which has obtained an injunction prohibiting the CPSC from enforcing the 
Tris ban against its fabrics. Some of the garments in the Puerto Rican shipments 
may have been supplied by Springs Mills. 

After these questions are answered, the CPSC can then ask New York Depart- 
ment Stores to put up signs warning consumers. 

"There are lots of problems in dealing with Tris-treated garments. So far we have 
gotten cooperation from the store and the factory, and we are hoping it continues," 
Jones said. "It is a sticky situation." 

According to Navarro, New York Department Stores received four shipments 
from Confee over the past two years, each with about 1,200 garments. The Tris- 
treated garment was taken from a 1978 shipment. 

About one-fourth of the first 1978 shipment was sold, she estimated, while the 
second shipment was still in the warehouse. The store also returned the remnants 
of its 1977 shipments to protect itself, she explained. 

Interviewed by telephone at the Confee factory, company president Nat Kleger 
said only two styles in the 1978 shipment contained Tris. He will not know how 
many of these garments were sent in 1978 or whether the 1977 shipment contain 
Tris, until he receives the returns, he said. 

Asked why the garments were sent to Puerto Rico, Kleger claimed it was because 
of "confusion." 

"We always consider a shipment to Puerto Rico as an export, because you had to 
take it to the docks and put it on a boat," he explained, "not considering it was a 
territory." 

"Most of the manufacturers shipping there were doing it because of a misunder- 
standing," he said, "until it came to light in a Fairchild's publication." 

Asked if the CPSC will take punitive action against Confee, Jones said the 
decision will not be made for several months. 

She claimed the Confee shipments were "unique." It would be next to impossible 
to visit the smaller stores with the CPSC's limited resources, she said. 

"There is no real reason to believe Tris-treated products are being dumped in 
Puerto Rico," she said. "There is always the possibility that some small store in 
Puerto Rico or the United States still has the product, but, for the most part, 
retailers and manufacturers got the notification and managed to get it off the 
shelves." 

The CPSC is now working on a bill to include foreign exports as part of a product 
ban. 

Meanwhile, according to Kleger, companies can continue exports if they notify the 
federal government which in turn notifies the foreign government of the country 
receiving the shipment. For all practical purposes, these regulations are cutting off 
any exports, he explained. 

SEARCH TO BE»IN FOR SLEEPWEAR 

The Consumer Product Safety Commission announced yesterday that it would join 
forces with the Office of Consumer Affairs in Puerto Rico to make mass inspections 
of clothing stores on that island in search of children's sleepwear treated with Tris. 

The action was announced after a morning meeting between officials of the two 
agencies in Washington following reports that hundreds of the garments treated 
with Tris, a fiame retardant found to cause cancer in animals, had been shipped 
from an American manufacturer to an island department store. 
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[From the Daily News Record, Monday, May 1, 1978] 

SOME TRIS SLEEPWEAR MAKERS SCURRYING TO BEAT EIXPORT BAN 

(By Mark Hosenball) 

NEW YORK (FNS)—Some American apparel men are rushing to close tris sleep- 
wear export deals worth millions of dollars as U.S. government moves to ban 
overseas sales of the controversial sleepwear gain momentum in Washington. 

Hundreds of thousands of dollars worth of children's sleepwear treated with tris, 
the alleged cancer-causing flame retardant, have already been exported by Ameri- 
can manufacturers, an FNS investigation has established. 

An FNS survey of around one-third of the 110 American manufacturers who 
made tris-treated children's sleepwear has turned up evidence that tris sleepwear 
originally worth at least $627,000 or over 100,000 garments has already gone over- 
seas to such nations as Venezuela and the Carribbean islands of St. Martins and the 
Bahamas. 

In Washington, a bill is expected to be introduced this week by Rep. Henry A. 
Waxman, (D. Cal.) giving federal regulatory agencies the power to ban exports of 
products considered by the government to be too dangerous for the U.S. market. 
Waxman's staff indicated that the bill is speciflcally intended to stop the overseas 
traffic in tris goods. 

And at the Consumer Product Safety Commission, which made the initial decision 
last April to ban tris-treated children's sleepwear from domestic sale, two new 
commission members are pushing for quick CPSC action to ban tris sleepwear 
exports under the existing law. 

Edith Barksdale Sloan, a new CPSC commissioner and a vehement opponent of 
tris sleepwear exports, has sent a memo to fellow commissioners demanding "dis- 
tinct and timely consideration by the commission" of "the social, political, economic 
and ethical implications of exporting products already banned by the commission to 
primarily Third World or developing, non-white countries." Commissioner Sloan 
was joined in her request by Commissioner Susan King, another new commission 
appointee. 

If they get the support of Commissioner R. David Pittle, the only CPSC Commis- 
sioner to support a ban on tris exports in a commission vote last October, commis- 
sion officials say that the two new commissioners will be able to reverse the 
commissioner's October decision not to proceed against or investigate American 
mfmufacturers exporting tris sleepwear. 

CPSC sources say, however, that Pittle would rather wait until commissioners are 
fully briefed by the staff on the tris sleepwear export question. The commission is 
scheduled to discuss at its May 11 meeting the whole question of whether it can ban 
exports of substances which it has already prohibited from domestic sale. 

Meanwhile, many manufacturers caught with tris sleepwear inventories say they 
are negotiating export deals with brokers, whom they refused to name. 

The brokers are offering between 10 per cent and 30 per cent of the original 
wholesale price, according to market sources. FNS attempts to reach several bro- 
kers," who had advertised for tris-treated sleepwear, revealed those businesses had 
already moved on, or consisted only of a telephone answering service. 

Lou Bates, president, of Bates Nitewear, Inc., says his company is urgently negoti- 
ating export deals. In Bates' case, he says he has "no qualms" about shipping 
inventory of tris garments, originally worth $2 million. He says his most likely 
market is "Europe." 

Herb Gallinger, executive vice-president for Greensboro Manufacturing Company 
says his company has a stock of tris sleepwear originally valued at $1 million and 
that the company has been negotiating "for the past six months" to send the 
inventory overseas. 

Don Nelson, a vice-president of Jay Vee Brand, says his company has already 
done some "sampling out" of potential overseas buyers of his company's tris-treated 
sleepwear stock, originally valued at $1 million. ' We do intend to export it if we 
can. We'd be anxious if we could find people to move it on for us," Nelson said. 

FNS found companies willing and trying to export tris-treated sleepwear with 
original values totaling at least $4.5 million. 

Many of the 30-odd companies surveyed claimed they would not try to export 
their tris inventories. 

On Seventh Avenue and along W. 34th St., where the manufacturers who made 
tris sleepwear have sales offices, jobbers are prowling the corridors offering to take 
tris inventories off cutters' hands and ship the garments out of the country. Indus- 
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try sources say one of the latest visitors to 112 W. 34th St., nerve center of the 
children's wear trade is a bu^er from the Middle E^t, seeking cheap tris sleepwear 
consignments for Saudi Arabia. 

Donald Butterman, vice-president of the New York-based Empire Shield Co. Inc., 
said his company had already unloaded its entire stock of tris-treated children's 
sleepwear, originally worth $50,000. "We sent it aU out to a guy in California who 
we know. I think he exported it all. To Mexico, I think," Butterman said. 

Tony Wollins, vice-president of August F. Neilson, Inc. which had to lay off 
workers when the domestic ban on tris was implemented, said his company had 
exerted "about half of a tris sleepwear inventory originally valued at $750,000. 
This is about 150,000 individual tris-treated garments. Wollins said he had exported 
through a commission agent in New York and that he believed the goods were 
destined for Mexico, South America and Puerto Rico (CPSC officials said that 
exports to Puerto Rico were illegal because it is U.S. territory). 

Louis Pinhas, vice-president of Sullcraft, Inc. in New York said his company had 
exported about half of its tris sleepwear inventory, originally valued at $20O,OOO. He 
said around 48,000 tris-treated garments had already oeen shipped and added that 
he was about to close another 24,000-garment export deal. He said he exported 
through jobbers, who he refused to name, and added that he didn't know where the 
garments were shipped to. 

One brokerage firm which acknowledges handling tris export business is the Karl 
J. Marx Co. of 450 Seventh Ave. A company buyer said that his firm, a "commission 
house," had helped organize a deal involving the export of 12,000 tris-treated chil- 
dren's sleepwear garments to an unnamed wholesaler in Venezuela. 

"We were working on other deals but people backed off because of the restric- 
tions," the buyer said. He said the Venezuelan company had retail clients through- 
out the Caribbean and Latin America. He said all exporters had to sign a statement 
swearing that they were taking the tris goods out of the U.S., were completely 
aware of what was in them and some were not going to allow the goods back into 
the U.S. 

The Consumer Products Safety Commission banned domestic sales of tris-treated 
children's sleepwear after hearing evidence from the National Cancer Institute that 
the chemical, also known as tris (2,3 dibromopropyl) Phospate, caused kidney cancer 
in rats and liver, kidney, lung and stomach tumers in mice. 

The commission's scientists estimated that if tris-treated children's sleepwear 
were permitted to remain on the American market, it would cause kidney cancer in 
300 of each million male children exposed to it and an additional 60 cancer cases 
per million female children exposed. Environmental groups put the cancer risks 
nigher. 

Various apparel industry law suits challenging the original CPSC ban are cur- 
rently before the Federal courts. 

[From the Daily News Record. Tueeday, Brlay 2, 1978] 

TRIS SLEEPWEAR EXPORTS FOUND FAR ABOVE $5 MILUON 

(By Mark Hosenball) 

NEW YORK (FNS)—Sources close to the export market in tris-treated children's 
sleepwear estimate that the volume of the potentially cancer-causing goods shipped 
overseas is much higher than the $5 million worth known to be headed for foreign 
markets. 

Some tris sleepwear msmufacturers have also indicated concern that tris sleep- 
wear may be filtering back onto the domestic market from Central or South Ameri- 
can countries to which the garments were sent after the U.S. government banned 
their domestic sale. 

An FNS survev of about one-third of the 110 American manufacturers who made 
tris-treated children's sleepwear disclosed that tris sleepwear originally worth at 
least $627,000 had already gone overseas, and established that manufacturers were 
seeking to ship at least another $4.5 million worth of the apparel abroad. 

Meanwhile, FNS has discovered, the U.S. Consumer Products Safety Commission, 
which banned tris sleepwear sales domestically on the grounds of cancer risk, has 
done next to nothing to monitor the export market in the garments in the year 
since sales at home were halted. And the State Department has informed the U.S. 
Commerce Department that a ban on tris sleepwear exports is not "necessary" to 
fulfill American international obligations. 
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Estimates of the total amount of tris sleepwear in U.S. manufacturers' hands 
following the domestic sales ban and subsequent recall range from a government 
figure of $70 million worth of goods at original wholesale value to a figure twice 
that large offered to Congressional committee by apparel industry representatives. 
Government officials admit they have no idea where tris garment stocks are now 
located. 

But some apparel sources reckon that half or even more of the tris sleepwear left 
in manufacturers' hands after the domestic ban has gone overseas already. 

Said a buyer for Karl J. Marx & Co., a Seventh Avenue buying office that has 
closed at least one tris sleepwear export deal, "From what I understand, a lot (of 
manufacturers' tris sleepwear inventories) is already out of the country." 

Said a salesman for Lucky Star Undergarments, Inc., which had a tris sleepwear 
inventory of less than $100,000, "People who were stuck with it took advantage of 
the CPSC and dumped it as quickly as they could get rid of it." (The CPSC decided 
last October that it did not have the authority to ban tris sleepwear exports, though 
moves are afoot in the commission to change that policy now.) 

The Lucky Star salesman said his own company had probably "Unloaded" a 
minimal amount of its own tris sleepwear inventory onto the export market at 
prices of about 20 per cent of the original wholesale value. "I think we made a 
couple of private deals. Some went to Africa and maybe to South America," the 
salesman said. 

In Washington, both Congressional and trade sources say pressure for a bill to 
indemnify apparel manufacturers with U.S. Treasury funds has recently slackened. 
The sources attributed the letup in lobbying to the fact that many tris garment 
inventories have already gone overseas. 

"One of the things I feel is that the manufacturers don't have much of the 
product left. There is no longer much demand from yam spinners and manufactur- 
ers for compensation," said a textile trade association lawyer, who requested ano- 
nymity. 

But there are cdso signs that the tris export market is tightening up for some, 
either because of bad publicity or because of a glut of goods on the market. A 
salesman in the New York office of Kid Duds, whose estimated tris sleepwear 
inventory was originally valued at $1 million, said his company would be happy to 
export its stock but was encountering problems unloading the goods. The salesman 
said he had dealt with buyers in Hong Kong and Europe, "But they've ail read the 
papers. As far as I'm concerned the various buying offices overseas won't touch the 
stiiff with a 10-foot pole." 

Lou Bates, president of a sleepwear manufacturing company with a $2 million 
inventory he would now like to export, said that in talking to export brokers about 
Tris-sleepwear, he had made it clear that he would not ship garments to any 
country contiguous to the United States. "I wouldn't ship to Mexico or Canada," he 
said, because there was always the possibility that the garments would "get back" 
into America. 

Other industry sources suggested that there might already be a trickle of tris- 
treated sleepwear back into the U.S. from nearby export markets like Central or 
South America, but no source could furnish firm evidence of the reimportation of 
the banned garments. 

Some manufacturers involved in exporting Tris sleepwear are only willing to 
discuss the export market in "off-the-record terms." A Seventh Avenue salesman for 
a South Carolina firm said that his firm was just starting to export now to South 
America and the Caribbean and that from the way brokers acted, "I'll almost 
venture to say that maybe 25 to 50 per cent of the goods are sold to retailers 
overseas before they're even exported." The salesman also said he wondered wheth- 
er foreign consumers were informed of the nature of the goods. 

Other manufacturers tend to soft-pedal their involvement in Tris-sleepwear ex- 
ports. Still others deny exporting any Tris sleepwear stock. 

At the Kleinerts Textile Group, management has done "a little export business" 
in tris-treated children's sleepwear, said a senor executive, who declined to be 
named. Asked how much tris sleepwear the firm had left, the executive said that in 
fact the company's entire tris sleepwear inventory had been exported. He described 
the quantity as "a few dozen" and said the export price was "a little better" thtm 10 
cents on the dollar of original wholesale value. 'The official gave no indication of 
where the goods were shipped to. 

The Kleinerts official said his firm had exported so little tris sleepwear because 
they got out of manufacturing the goods at an early stage. Over three years ago, 
company sources said, senior managers had learned of research by a University of 
California scientist linking tris to cancer. Asked whether this made company offi- 
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had been "washed" before export. (The CPSC has effectively said tris goods are safe 
once washed three times, but environmental groups insist the treated sleepwear is 
still dangerous eifter as many as 50 or 60 washings. Even washed tris sleepwear is 
still banned from domestic U.S. sale.) 

At Denton Mills, a Mississippi sleepwear manufacturer, there are still "plenty" of 
tris treated garments in stock. And managing director Elliott J. Saunders said he 
would "love to" export the garments if the price were right. Saunders said his 
comptmy had already exported around "50 dozen tris garments," which went to 
"one of our salesmen," who has "a small shop" somewhere overseas, probably in the 
Far East. Saunders said the 600 tris garments already exported were "virtually 
nothing" in terms of the company's total inventory. 

But at Wilker Bros., a New York firm, company official Lou Offenberg said none 
of its "substantial" tris sleepwear inventory had been exported. Offenberg said he 
had some hesitancy about exporting tris-treated garments "from a moral point of 
view. Another Holocaust we don't need." 

And at the William Carter Co., near Boston, whose tris garment inventory was 
worth $5 million at original wholesale prices last summer after the ban, a spokes- 
man said the company was also holding on to its stock and no export deals were 
being negotiated. 

Although the CPSC is now said to be close to moving against exporters of tris- 
treated children's sleepwear, FNS inquiries have established that the commission 
has done virtually nothing to keep abreast of the growing export trade in tris goods. 

CPSC investigators said that about six tris sleepwear manufacturers had been 
contacted by the commission last summer about the export market. But, the investi- 
gators said, the commission was told that export prices were too low and American 
manufacturers intended to sit on their tris inventories until some government 
compensation formula were worked out. 

Subsequently, the CPSC officials said, no further formal survey of the export 
market in tris sleepwear has been conducted by the commission to date. Officials 
put down the commission's lack of interest in the tris export market to the 3-1 
commission decision last October that the CPSC had no authority to move against 
tris sleepwear exporters. 

That CPSC did write letters to Commerce Secretary Juanita Kreps, the State 
Department, UN Ambassador Andrew Young and the U.S. Representative to the 
Organization for Economic Cooperation & Development in Paris. The letters asked 
for international health authorities to be informed of the CPSC ban on domestic tris 
sleepwear sales, and warned of the possible export of tris goods. 

Secretary Kreps wrote back that tris sleepwear exports could only be controlled 
for reasons of "short supply, national security or foreign policy" and said the first 
two reasons were "clearly not applicable." As for foreign policy, Mrs. Kreps said the 
State Department had advised her that controls on tris-treated garments were not 
"Necessary to further significantly the foreign policy of the United States emd to 
fulfill its international responsibilities." 

Ambassador Young did not reply to the CPSC, but, on his and the State Depart- 
ment's behalf, a State Department official did contact the International Agency for 
Research on Cancer in Lyons, France. The agency is scheduled to hold a week-long 
meeting on tris in June, but a spokesman said last week, "We have no new data.' 

At the Pan American Health Organization in Washington, Dr. George Litvak, 
chief of noncommunicable diseases, said that health officials around Latin America 
had been informed by his agency about the CPSC's domestic tris sleepwear ban and 
the possibility of exports. But Litvak said the only country that had indicated 
concern about the possibility of tris garment imports was Chile. He said Chilean 
health ministry officials had written to him twice asking for full information about 
the U.S. tris sleepwear ban and the manufacturers who made garments treated with 
the allegedly carcinogenic flame retardant. 

In Colombia, the leading newspaper, El Tiempo, warned its readers last month 
that tris-treated p^amas had been acquired by Colombians in Miami, Bogota and 
San Andres (a free port Colombian Island off Central America.) 

But in Italy, mentioned by some sources as a possible European destination for 
U.S. tris castoffs, Luigi Santa Maria, chairman of Snia Viscosa, which produces 
flame-retardant materials, said he was not aware of any imports of tris-treated 
fabric or sleepwear. 
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TRIS-TRBATED SLEEPWEAR IS EXPORTED 

(By Larry Kramer) 

Several manufacturers are exporting millions of dollars in children's sleepwear 
treated with the banned cancer-causing agent Tris in an effort to beat the expected 
extension of the domestic ban to overseas sales. 

Meanwhile, The Washington Post has learned that some of the exported gar- 
ments, which are being sold at distress prices, are returning to areas under U.S. 
jurisdiction. The Consumer Affairs Department of Puerto Rico confirmed late yes- 
terday that one of the two largest department store chains on that islamd. New 
York Stores, is still selling the controversial sleepwear. 

The garments being sold in Puerto Rico may be coming from Venezuela, one of 
the main receiving points of the recent sales from American manufacturers. It also 
is possible, however, that they are being directly dumped there by U.S. manufactur- 
ers. 

The Consumer Product Safety Commission banned domestic sale of garments 
treated with Tris, a flame-retardant, a year ago after the Environmental Defense 
Fund filed a petition to the commission warning of the carcinogenic nature of the 
substance. 

But last October, after considerable debate, the CF'SC voted that it did not have 
jurisdiction to ban the export of the garments in question. 

In recent weeks, however, a msyority of the five-person commission has indicated 
plans to change that policy, and attempt to ban overseas sales as well. 

And Congressman Henry Waxman (D-Calif.), said yesterday he plans to introduce 
legislation today that would give the CPSC a clear right to ban exports. 

Lou Bates, president of Bates Nitewear, Inc., said he sold to exporters all of the 
$2.4 million worth of clothing that he was forced to buy back from domestic 
retailers under the original bem order. 

"The last of it was shipped three weeks ago," he said in a telephone interview 
from his factory at Greensboro, N.C. Bates said he was paid "$5.50 a dozen for about 
80,000 dozen garments, giving me about $400,000 for the $2.4 million worth of 
clothes." 

He said his firm, which is family owned, was hit particularly hard by the ban 
because "all we sell is children's sleepwear." 

Bates said he was "lucky to sell the stuff when I did," because after a news story 
last Suinday said the CPSC would likely vote for an export ban on May 11, 
"everybody began scurrying to sell the stuff. And if I still had them, I would be 
scurrjdng, too.' 

Bates said he made sure that all of his garments were shipped overseas. "We 
watched the containers be sealed, and we watched the boats sail.' He said he would 
not allow any of the clothing to be sold to countries even bordering the United 
States. 

Tom Meredith, comptroller of the Greensboro Manufacturing Company, said his 
firm also shipped about 80,000 dozen garments in recent weeks, but received only 
about $4.25 a dozen, "for lots that usually sell at $28-$30 a dozen." 

Some of Greensboro's garments went to Venezuela, while others were sold to a 
local retailer who lost a court battle when he tried to sell them in the U.S., and is 
now trying to export them himself. 

"We just decided to bite the bullet and try and sell the stuff, "Meridith said, "We 
say that they are trying to ban exports, so we had to do what we could." 

Many manufacturers, including the two North Carolina firms, and hoping for 
some form of relief from Congress for their losses. 

Their case is based on the fact that they were originally ordered to put the 
substance in clothing as a fire-prevention action. But many of the manufacturers 
are bitter about being caught in the middle, because the mills that produced the 
materials for the clothing didn't get caught with the losses. The manufacturers of 
the clothing were ordered to buy back the existing merchandise. 

Although the relief legislation passed the Senate, it is still pending in the House, 
and it is still unclear what relief, if any, will be granted. 

Dan Livingston, vice president of Bates, said that "conservatively," $5 million 
worth of Tris-treated sleepwear has been exported by all U.S. firms in recent weeks. 
He said many of the firms are hoping the government will still reimburse them for 
the difference between the distress sale prices and the value of the clothing. 
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But Rep. Waxman said it was "unconscionable that even without a law on the 
books American business would export items established to be cancer<ausing. Many 
of these same businessmen will be coming before Congress asking for special com- 
pensation. Any businessman, engaged in selling abroad should forfeit his rights to 
such compensation." 

Waxman further said he was disappointed that the "CPSC moved as slowly as it 
did," to go after Tris exports. 

The two new CPSC members, Susan King and Edith Barksdale Sloan, expressed 
anger at both the overseas and Puerto Rican sales. 

And a third commissioner, David Pittle, said "our troops are out now fmding out 
where all of this clothing is going, and if it is being sold in domestic markets." 

Sloan said she was "outraged," that sales were reported in Puerto Rico, where she 
said "such sales are clearly banned." 

King agreed, saying that CPSC Legal advisors informed her such sales are illegal. 

Mr. DANIELSON. Thank you very much, Mr. Waxman. 
Mr. Harris? 
Mr. HARRIS. Thank you, Mr. Chairman. 
I would like to compliment my colleague on his testimony. 
I understood it and so it must be pretty clear, Mr. Waxman. One 

point that I would like to investigate just for a moment here is sort 
of the theory of the case point. On what basis do you feel that the 
Federal Government should use tax funds to make whole the in- 
dustry's loss in this regard? 

Now, if I may, I mean to divorce this question from the previous 
question. There is no question they have experienced a loss, and 
that there is a segment of the industry here that experienced the 
loss without any apparent wrongdoing on that segment of industry 
is part. 

But, on what theory do we base the notion that Federed tax 
money should be used to indemnify? 

Mr. WAXMAN. I believe this subcommittee acts in considering 
legislation of this sort almost in place of a court of equity to decide 
if the merits are there to justify an extraordinary relief. 

The use of the chemical Tris was initiated and brought about by 
Government order that children's sleepwear be made fire-retar- 
dant. That was the chemical most available to meet the standards 
that the Government set. 

I felt in hearing the testimony on the actions of the Consumer 
Product Safety Commission that the Commission, while it also had 
responsibility for setting fire resistant standards, had concerns leg- 
islatively to look after the health and welfare by virtue of the 
safety of products that were purchased. 

They did not concentrate, even after being informed of the poten- 
tial, in looking at the garments to see whether there was another 
problem to public safety by virtue of this garment with this chemi- 
cal, and it took them a long while before they finally responded not 
on their own initiative, but after actions brought by the Environ- 
mental Defense Fund, to realize that this was a carcinogen, could 
cause cancer, was absorbed through the skin of children tucked 
away in bed at night in this sleepwear, and that they then had the 
responsibility by law to ban it, so they initiated the requirement 
and then they also came to the conclusion that the ban was appro- 
priate. 

The industry, many of the members of the industry, fought the 
initial fire-resistant standard thinking it was inappropriate. 
Whether they were correct or not I think is still open to question 
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because there is still the possibility of making sleepwear that 
would be fire resistant, and I think that is worthwhile. 

But it was Government action that caused the use of the chemi- 
cal Tris and this is a nightmarish situation where I think everyone 
has been caught up, and I think it's unfair to say that the financial 
loss for this whole regulatory nightmare should descend only on 
the garment manufacturers. 

Mr. DANIELSON. DO you feel then the Federal Government as- 
sumes responsibility here because it was the unreasonableness of 
the initial Government regulation and order that placed the indus- 
try in the {xtsition of using the chemical that was not safe? 

Mr. WAXMAN. NO. I don't believe it was the unreasonableness of 
the Government order to require fire-resistant standards because 
at the time that standard was initiated the danger of the chemical 
Tris was really not known. 

I just think that it's not by virtue of the wrongdoing of the 
Government or any particular party in the whole chain that is 
involved in the manufacturing of the sleepwear that is responsible. 
But since Government was so actively involved in initiating the use 
of this chemicad, I think we have a responsibility to not let one 
industry be wiped out financially because of that fact. 

Mr. HARRIS. Thank you, Mr. Chairman. 
Mr. DANIELSON. Mr. Waxman, as I understand the regulations 

requiring the nonflammability treatment of these fabrics, it did not 
specify that Tris must be used, it simply set a flammability stand- 
ard, is that correct? 

Mr. WAXMAN. That is my understanding. 
Mr. DANIELSON. The use of Tris or some other treatment was at 

the option of the manufacturer of the product, and the requirement 
was that a flammability standard be reached. 

Am I right at that point? 
Mr. WAXMAN. That was also my understanding; yes. 
Mr. DANIELSON. I guess the dilemma that people found them- 

selves in was they had to reach a certain flammability standard, 
and they knew of no way to do it except through the use of Tris or 
one or two other chemicals having a similar effect. 

The use of Tris was an option, but it was not much of an option. 
The only other option would be to go out of business, go out of the 
specific business of producing children's sleepwear, is that about 
right? 

Mr. WAXMAN. I really don't know if I can say that for sure. 
There was testimony, as I recall, that some fabrics themselves are 
fire resistant that could have met the standard. But I think per- 
haps there were strong reasons, economic reasons, practical rea- 
sons, that brought the widespread use of Tris by the industry. You 
might want to inquire about that later of some of the witnesses. 

Mr. DANIELSON. We will have other witnesses from the industry, 
and I do appreciate your alerting us to some of the other problems 
here. 

I want to reassure you that I believe that this subcommittee will 
try to put into any bill which is reported safeguards to protect the 
Government from undue claims for damage. Real damages would 
have to be proven, with all mitigating factors considered in arriv- 
ing at that real damage. 
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I am sure that is the attitude of the Members here anyway. 
I thank you very much for your presentation, and are there any 

other questions? 
You are excused with our thanks. 
Mr. WAXMAN. Thank you. 
Mr. DANIELSON. We will now call for testimony from Mr. James 

F. Merow, Chief, Court of Claims Section, Civil Division of the U.S. 
Department of Justice. 

Mr. Merow, please come forward. 
I see you have a rather detailed formal statement and, without 

objection, it will be received in the record, and you may feel free to 
proceed in whatever manner you feel most effective. 

TESTIMONY OF JAMES F. MEROW, CHIEF, COURT OF CLAIMS 
SECTION, CIVIL DIVISION 

Mr. MEROW. Thank you, Mr. Chairman and members of the 
subcommittee. 

If it would be advisable, I can save time and maybe summarize 
the statement, if it will be acceptable. 

Mr. DANIELSON. YOU are free to do that. 
Your statement is in the record. In fact, I much prefer the ad lib 

approach. Usually it's more practical. 
[The prepared statement of Mr. Merow follows:] 

STATEMENT OF JAMES F. MEROW, CHIEF, COURT OF CLAIMS SECTION, CIVIL 
DIVISION 

SUMMARY OF PRINCIPAL POINTS 

As detailed in the following statement, the Department of Justice opposes enact- 
ment of the relief legislation proposed because the type of claim involved is one 
where the courts have consistently denied Government liability. Legislation admit- 
ting Government liability for Tris losses would be preferential treatment. Moreover, 
no such liability should be enacted, in emy event, in the absence of any actionable 
level of "fault" or wrongdoing by the Government causing the loss. 

Finally we point to several problems in the implementation of the proposed 
legislation were it to be enacted, and suggest amendments to preclude any reim- 
bursement for losses incurred on material manufactured or placed in the market- 
place (domestic or foreign) after information was available showing Tris-treated 
material to be hazardous, so that a prudent person would cease its use. 

STATEMENT 

Mr. Chairman and Members of the Committee, I am James F. Merow, Chief of the 
Court of Claims Section, Civil Division, Department of Justice. 

I appear today pursuant to the invitation extended to the Department by Chair- 
man Rodino to submit the views of the Department of Justice on H.R. 7158 and S. 
1503. These bills would grant jurisdiction in the United States Court of claims to 
render judgments against the United States in favor of persons who sustained 
certain losses as a result of the actions taken by the Consumer Products Safety 
Commission (CPSC) on April 8, 1977, and thereafter, in issuing its interpretation 
that certain apparel, fabric, yam or fiber containing Tris—a flame retarding chemi- 
cal, are banned hazardous substances under Section 2(qXlXA) of the Federal Hazard- 
ous Substances Act. 

The steps leading up to the Commission's action on April 8, 1977 are set forth in 
Senate Report 95-584, to accompany S. 1503 and I will only state them briefly here. 

In response to a demonstrated need to end burn ii\juries to children, in 1971 the 
Secretary of Commerce first issued children's sleepwear apparel flammability stand- 
ards under the Flammable Fabrics Act. This required that the sleepwear meet an 
objective flammability standard determined by a uniform test method. (16 F.C.R. 
1615). Testimony presented during the Senate hearings on S. 1503 [Hearing before 
the Tris Hearing Panel of the Ommittee on the Judiciary. United States Senate, 
95th Cong., 1st Sess., July 26, 1977] indicated that prior to the 1973 effective date of 
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the flammability standards the predominate fabric used in children's sleepwear was 
cotton. [Statement of Leo J. Feuer, President, William Carter Co., Hearings, pp. 89, 
97]. 

However, cotton fabrics could not be produced which would meet the standards 
and still be acceptable to consumers—after treatment to produce flame retardant 
characteristics, cotton flannel was no longer aesthetically appealing. [Testimony of 
David T. Shirey and Fred Shippee, Hearings, pp. 49, 50, 57-58]. Some five or six 
synthetic fibers were available which could meet the standard of which only the 
polyester, acetate and triacetate required treatment with a chemical such as Tris. 
[Hearings, pp. 57-58, 87, 97]. 

However, sales of garments made with fabrics other than polyester did not prove 
successful so that, by reason of consumer acceptance, the industry switched pre- 
dominately to polyester garments after 1973 [Hearings, pp. 57-58, 86-87, 97-98]. 
Thus, by 1976 Tris-treated fabrics were in extensive use in the industry [Ibid.]. 

In January of 1976 test data became available that showed TRIS caused certain 
mutations, and that the test used had been shown to be a 'highly reliable predictor' 
of carcinogenicity [42 Fed. Keg. 18850, April 8, 1977 (document number 3, Ames, B. 
to Dr. B. L. VanDuuren)]. At this point one of the largest of the children's sleepwear 
manufacturers, William Carter Co., discontinued further use of Tris. In the Senate 
Hearings, Mr. Leo P. Feuer, President, William Carter Co. stated, "Carter's stopped 
the use of Tris prior to any adverse information from the National Cancer Institute 
study. Early in 1976, after the newly developed so-called Ames screening test indi- 
cated that Tris was a mutag-an, Carter's considered it prudent to discontinue future 
use of Tris." [Hearings, p. 99]. 

In March 1976, the Environmental Defense Fund petitioned the Consumer Prod- 
uct Safety Commission to require cautionary labeling for Tris-treated apparel. [42 
Fed. Reg. 18850, April 8, 1977]. The CPSC conducted a search of existing literature, 
initiated a biological testing program and asked the National Cancer Institute to 
expedite studies underway. [Ibid.]. On Februair 4, 1977 the CPSC obtained the 
preliminary NCI test data. After analysis, the Environmental Defense Fund peti- 
tioned the CPSC to ban Tris-treated wearing apparel, and on April 8, 1977 the CPSC 
issued its interpretation that children's wearing apparel made from fabric contain- 
ing Tris, and uncut fabric intended for sale to consumers for use in children's 
wearing apparel, are banned hazardous substances. This interpretation, in turn, 
required that unwashed garments be repurchased by retailers from consumers and 
from retailers by the manufacturers, etc. 

To the extent that Tris-treated garments, fabric, yarn or fiber can no longer be 
sold, there are obvious losses to the industry. The pending legislation raises the 
question as to whether the taxpayers should bear any or all losses sustained by the 
industry, stemming from the April 8, 1977 action by the Consumer Product Safety 
Commission. 

It is our position that the United States should not bear the losses involved. We 
are opposecl to the enactment of this legislation for the same reasons which were 
stated in the Department's testimony before the Senate Hearing Panel on S. 1503. 
In Report 95-585, p. 5, the Senate Committee stated its view that our arguments 
 can be more than adequately rebutted." I would like to restate our argu- 
ments here and, I hope, in the process demonstrate that the Committee's analysis 
has not rebutted them. 

Our first point is the established state of the law that the Government is not 
liable for the economic impact of regulatory action of the form involved here. This 
principle has consistently served to defeat claims asserted in the courts against the 
United States. It is discussed in the case of Eastport Steamship Corp. v. United 
States. 178 Ct. Cl. 599, 608-11; 372 F. 2d 1002, 1009-1011 (1967). Report 95-585, p. 6 
concedes this point, but responds that this only indicates the need for legislation. 
Our point, however, is that because the general precedent is established which 
denies relief, it would be preferential treatment to single out Tris claims for unique 
treatment. If liabilitv is legislated for losses sufiered by one category of persons 
relating to banned hazardous products, a precedent is established which would 
make it difficult to deny similar relief to all persons who have suffered losses, or 
who will suffer such losses relating to hazardous products, now and in the future. 

"The Senate Committee's ultimate conclusion is to premise liability in the Tris 
situation upon "* * * the double-edged aspect of Government regulation. That is 
the Department of Commerce required the industry to use a chemical like Tris in 
sleepwear and, when in good faith the industry did so, the Consumer Product Safety 
Commission banned Tris-containing sleepwear." [Report, pp. 8-9]. 

However, the facts, as developed in the Senate Hearings, show that the emphasis 
on the production of Tris-treated fabrics stemmed from consumer choice—not com- 
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may well have occurred even absent the CPSC action of April 8, 1977 as is shown by 
the decision by the William Carter Co. to discontinue its use early in 1976, when 
test data became public showing that Tris was a mutagen. [Hearings, p. 99], 

Undoubtedly, with adverse publicity concerning the safety of Tris-treated fabrics 
occurring in 1976, some market loss must be attributable to this. The Senate Report 
states that "public knowledge" of the studies concerning the safety of Tris-treated 
fabrics occurred "* * ' only as a result of the Commission's ban." [Report, p. 7], but 
surely this ignores the fact that some portion of the industry apparently stopped 
using Tris in 1976 and in March of 1976 the Environmental Defense Fund com- 
menced its public efforts to gain action by the Commission. As noted in our prior 
testimony before the Senate, because the proposed bills do limit the Government's 
liability to loss as a result of the Commission's April 8, 1977 actions, and its actions 
thereafter, it will be necessary, in the litigation the bills authorize, for claimants to 
prove that their losses stemmed from this action and not from the market reaction 
to publicity concerning the potential cancer problems involved. It will also be 
necessary for the Government to cover this issue in its defense to the claims. This 
will be a complex and difficult issue to address. Without addressing the issue, 
however, compensation would flow to persons who would have suffered losses even 
absent the actions of the Consumer Product Safety Commission, and to persons who 
continued to manufacture and sell Tris-treated materials after it was prudent not to 
do 80. 

Accordingly, our first point is that the law is establishd that the Government is 
not liable for this loss, that this places the economic burden on the industry, and 
that the general law is designed to do this to provide the incentive not to place 
hazardous products in the marketplace. If liability is legislated in this circumstance, 
a precedent is established for liability by the taxpayers each time new information 
is discovered which shows that a product utilized by industry to meet a Government 
regulatory standard is heizardous. For example, if the automobile manufacturers 
utilized products to meet fuel mileage or pollution requirements, is the Government 
to guarantee that their losses will be reimbursed if any such products are subse- 
quently discovered or determined to be hazardous? Legislation for Tris claims would 
estfiblish such a precedent. 

In our testimony on S. 1503 before the Senate, I noted the similarity between the 
claims made here and those made in 1970-72 concerning the 1969 action of the Food 
and Drug Administration in delisting cyclamates from the so-called GRAS (General- 
ly Recognized As Safe) list. A number of bills were introduced to compensate 
persons who claimed to have suffered losses as a result of using cyclamates in 
reliance upon their GRAS listing. The asserted basis for relief in the cyclamate 
situation was good faith reliance upon the GRAS listing so that losses stemming 
from its delisting, based upon the discovery that the substances are dangerous 
should be borne by the Government. I noted that enactment of this Tris l^islation 
could be cited as a precedent to justify compensation in the cyclamate situation. In 
Report 95-584 the Senate Committee responds by citing the fact that in 1972 the 
Department of Justice testified in favor of relief in the cyclamate situation, assert- 
ing that the situation was extraordinary. [Report, p. 6]- 

However, the instant claims for tosses in the similar Tris situation demonstrate 
that the position asserted by the Department in 1972 was incorrect. As more care is 
taken to examine products in response to Congressional mandates to protect the 
public from health and safety hazards, it is inevitable that the same issue of 
compensation will constantly arise. Our point in opposition to this legislation is that 
relief should not be given on such a piecemeal basis. If the general law is to be 
changed to place liability on the Government for the costs of banned hazardous 
products, it should be accomplished by general legislation applicable to all similar 
circumstances. 

Moreover any such legislation would need careful guidelines to retain incentives 
for the development of safe and nonhazardous products and which would deny 
compensation to those who placed goods in the marketplace after they had, or 
should have had, knowledge as to the hazardous conditions. A further problem 
would be presented as to who would bear the cost of any liability which the 
manufacturer or producer may incur to consumers as a result of the hazardous 
nature of the products involved, and what effect any Government compensation 
should have on such liability. In short, this is a subject of much complexity and not 
one which should be resolved by establishing the precedents which legislating 
admission of liability in the cyclamates or Tris situations would engender. 

I should note that one cyclamate claim is in litigation. Pursuant to Senate 
Resolution 225, 95th Cong., 1st Sess., Senate Bill S. 1894, to provide compensation to 
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California Canners and Growers has been referred to the Chief Commissioner of the 
Court of Claims for litigation pursuant to the Congressional Reference procedure 
provided in 28 U.S.C 1492, 2509. This procedure requires litigation to determine 
whether the claimant hsis a valid legal or equitable claim against the United States 
and, if so, the amount. The end result is a Report by the Chief Commissioner which 
is submitted to Congress for any legislative action deemed appropriate. The Depart- 
ment of Justice has filed its answer denying any liability and the case will now 
proceed through the litigation process. This procedure should be contrasted with 
that utilized in S. 1503 and H.R. 7158 where Congress admits liability and the 
Court's function is to determine the amount of the liability and to enter judgment. 

Our second basis for opposition to the enactment of S. 1503 or H.R. 7158 is the 
fact that these bills place liability on the Government absent any area of fault 
which would be the basis of legal liability were the Government not involved. The 
Senate Committee in ileport 95-584, p. 6 responds that "Thus, the preoccupation 
with fault seems to miss the point of S. 1503 altogether. Children's sleepwear 
manufacturers were done an injustice because of actions by the Federal Govem- 
mant, and the purpose of S. 1503 is to correct that injustice." The "injustice" cited 
by the Committee appears to be based mainly on the fact that the Commerce 
Department set very high children's sleepwear flammability standards which, given 
the consumer preference as to fabrics which followed, resulted in the extensive use 
of Tris-treated polyester fabric. [Report, p. 6]. We see no injustice in requiring high 
flammability standards for children s sleepwear. 

If safe, flame retardant children's sleepwear could not be developed the question 
is raised whether the product should be marketed. Moreover, the record developed 
in the Senate Hearing on S. 1503 made it clear that the industry knew that there 
could be problems with chemical treatments—in fact, the industry representatives 
objected to the standards on this basis. To use the words of David T. Shirey, 
testifying in support of S. 1503 for the American Apparel Manufacturers Associ- 
ation, "The Federal Government said meet the standard. We raised the question 
about possibility of side effects, and the Government said 'go fly your kite,' in 
effect—and passed the standard anyhow. They gave us two years. We struggled like 
mad, and only had one or two—" [Senate Hearings, p. 54]. 'The testimony of Dan M. 
^rrd for the American Textile Manufacturers Institute, Inc. is to like effect. [Senate 
Hearings, p. 59]. Of course, to our knowledge, no information was available in 1971 
that flame retardant chemicals such as Tris could potentially cause cancer, but the 
industry was aware that they were not tested and chose to proceed with their use. 
The alternative might well have been not to put a product in the market if the risk 
was considered too great—but the fact that there was a risk was known to the 
industry. The question rsiised is whether compensation by the Government would 
have been appropriate if the companies claimed, at that point, they could not meet 
the standard set by the Commerce Department and, in effect, lost their business in 
children's sleepwear. 

The point, in our view, is academic because they did proceed, and given the 
information concerning Tris which emerged in 1976, it simply cannot be said that 
the interpretation by the Commission in April of 1977 that the products were 
banned hazardous substances constituted an injustice. The theory of S. 1503 and 
H.R. 7158 is not to compensate the industry for the dislocations which may well 
have occurred in the switch from cotton to Tris-treated polyester in the early 1970'8. 
Were this the theory, relief would be granted to those companies who tried to 
market naturally flame retardant fabrics and failed or companies who went out of 
business entirely as was noted in the testimony of Donald Comer, Jr., American 
Textile Manufacturers Institute, Inc. [Senate Hearings, p. 87.] 

The theory of S. 1503 and H.R. 7158 is to compensate companies for losses 
incurred when new information is developed to show that products used to meet 
federal standards are hazardous. To call either the original standards, designed to 
prevent burning children, or the ban, some years later, to prevent potential cancer 
in children, an "iryustice" to industry is to open the Government to liability when 
no actionable "fault" has been shown. This should be contrasted with the situation 
in Mizokami v. United States, 188 Ct. Cl. 736 (1969) where there was "fault" found 
by the Food and Drug Administration in erroneously seizing emd condemning 418 
bushels of spinach as purportedly contaminated by a hazardous chemical. The 
spinach was not, in fact, contaminated by the chemical. In the analogous situation 
of "equitable" relief under the Congressional Reference procedure of 28 U.S.C. 1452, 
2509, some level of fault must be shown to obtain a determination of liability by the 
Government. See Burt v. United States, 199 a. Cl. 897, 906-907 (1972). 

In Public Law 94-284 which Congress recently passed as applicable to certain 
actions of the C!onsumer Product Safety Commission, liability was permitted for 
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covered actions if the appropriate level of fault could be shown. Senate Report No. 
9&-584, p. 7 notes that Public Law 94-284 would, perhaps, not cover the Tris 
situation, but the point we are making is that liability without fault, as proposed by 
S. 1503, H.R. 7158 is a serious departure from past precedents, which we oppose. Lf 
the claimants had been able to demonstrate that the Commission's action of April 8, 
1977 and thereafter was erroneous on its merits (that, e.g., goods not containing Tris 
were banned) then Mizokami would be a precedent—but that is not the situation 
now before Congress. We reassert our "fault" point and consider that, contrary to 
the statement in Report 95-584, it is very much in issue with respect to the matter 
of relief as provided in S. 1503 or H.R. 7158. 

We also wish to note that enactment of this legislation will mandate complex and 
time-consuming litigation in the Court of Claims, and we question whether this is 
the most effective way to provide monetary relief if such relief is determined to be 
appropriate. In Senate Report 95-584, p. 7, the Committee construed our point on 
the use of complex adversary litigation to grant monetary relief as an assertion that 
neither the Court of Claims nor the Department of justice has sufficient resources to 
handle the suits to be filed if S. 1503 or H.R. 7158 were to be enacted. 

Our point was not that the ca|>ability is lacking, but whether the method of 
adversay litigation should be used. We do not know how many suits will be filed— 
but there are at least 100 companies in the industry. [Senate Hearings, p. 100.] H.R. 
7158 would provide relief to unlimited categories of persons, perhaps including 
consumers, and a very substantial number of claims could be expected. S. 1503 
limits the type of claimant who could file suit and the type of loss to be recovered, 
and fewer claims would be filed under this language. However, if only 100 claims 
were filed, substantial time would be required to resolve them. Our experience 
would indicate that no less than 30 attorney-days of work would be needed to bring 
each such claim to conclusion. Pleadings must be prepared, discovery proceedings 
conducted, accounting schedules submitted, audited and responded to under the 
Court's unique pretrial rules keyed to such damage-type cases. Trials must be 
conducted when issues of fact arise. Briefs and findings of fact must be prepared for 
the Trial Judges and, on review by the Court, the issues must be briefed and argued 
before a three-judge panel in each case. Thus if one assumes only 100 claims and, 
very conservatively, 30 attorney-days for each proceeding from beginning to end, 
some 3,000 work-days are involved for our attorneys. At 240 workdays per year per 
attorney, this will consume work equivalent to the full-time efforts of 12 attorneys 
for one year. 

This does not include support personnel, such as the accountants at the Federal 
Bureau of Investigation who perform the audits required by the Court's pretrial 
rules. We do not consider adversary litigation to be the most desirable method to 
provide compensation for loss related to banned hazardous substances if this com- 
pensation is to be legislated. Rather, by analogy to the general legislation applicable 
to compensation when the Agriculture Department destroys animals to prevent the 
spread of, disease, 21 U.S.C. 114a, 134a, the agency administering the program 
should be the one to provide any compensation mandated, with litigation reserved 
for controversies which might ensue. For example, in the program to eliminate 
Exotic Newcastle Disease in poultry in southern California in 1971-1972, some 
$56,000,000 was paid by the Agriculture Department to growers, but only one law 
suit has emerged to date—Julius Goldman's Egg City v. United States, Ct. Cl. No. 
364-75. 

Accordingly, in summary, we maintain our opposition to this legislation as, if 
enacted, it WTII establish a precedent which will oie utilized to justify relief for the 
economic impact of regulatory action. For the taxpayers to assume this liability, not 
sanctioned under current law, may well run counter to the obvious deterrent aspect 
involved in placing such economic liability on the persons subject to regulation to 
insure that products sold to the public are safe. This is, in our view, a matter for 
general legislation after careful study. 

We are attaching an appendix of suggestions to cover more recent developments 
should this legislation be enacted over our continuing opposition. 

APPENDIX 

The language of H.R. 7158 does not define the costs to be recovered, nor does it 
indicate how the compensation is to interact with the repurchase requirements of 
Section 15 of the Federal Hazardous Substances Act, 15 U.S.C. 1261, et seq. S. 1503, 
as it was enacted in the Senate, removes much of this problem, but we still note a 
situation which would cause controversy. The testimony introduced before the 
Senate Committee indicated that the fabric mills would not reimburse the garment 
manufacturers for the value of the fabric involved. [Hearings on S. 1503, p. 67]. 
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However, should such refunds have been made, the damage computation mandated 
by S. 1503 does not expressly provide that they must be deducted in determining the 
"cost" of the fabric. Moreover, the language in the Report, p. 7, that the Court 
should take into consideration any such refunds "* ' * a person receives or is 
entitled to receive * * *" raises the point in each case as to whether there is 
"entitlement" to a refund. If so, the question can be raised in another suit, by the 
person who should pay a "refund," whether he can include this liablility in his 
claim against the United States. If only the "liability" can be included, how can one 
be assured it will be paid over to the manufacturer when recovered from the 
Government? S. 1503 simply does not cover this as now drafted. 

We also suggest that it be made clear that double payments for the same material 
are not sanctioned. For example, a processor of the fabric or yarn would initiate a 
claim for the same material that is being claimed by the manufacturer of the end 
item—clearly payments should not be made for the cloth to both the mill and the 
factory producing the garment. 

Finally, there are two additional points which it is considered the Committee 
should address. First, there have been news reports recently (e.g., Wall Street 
Journal, May 8, 1978; Washington Post, May 6, 1978) that sulMtantial amounts of 
tris-treated garments are being exported, and the Consumer Product Safety Com- 
mission has voted to extend its enforcement action to exports. Given the present 
knowledge of the hazardous status of these garments, exporting them should not be 
condoned, and should clearly not be rewarded. Accordingly, we recommend that if 
this legislation is to be enacted, that additional provisions be 'incorporated to re- 
quire, as a condition for any compensation, that the claimant prove to the satisfac- 
tion of the Court of Claims that the material, for which the compensation is to be 
paid, has been destroyed, preferably in an environmentally safe manner, as sanc- 
tioned by the Environmental Protection Agency, or has been utilized (or will be 
utilized) in a product other than children's wearing apparel. This will also serve to 
prevent the possibility that after receiving compensation for its cost, a claimant 
could dispose of the garments or fabric by export or otherwise where it could cause 
the harm which has resulted in the interpretation by the Consumer Product Safety 
Commission that it is a banned hazardous substance. 

Second, we suggest that the persons who would receive compensation were this 
bill to be enacted might well have a cause of action against those concerns who 
supplied them with a hazardous substance, such as TVis, or Tris-treated fabric. 
Accordingly, again as a condition for the pa}nmant of any compensation, we recom- 
mend that language be incorporated into this bill mandating that any and all such 
clfiims be assigned to the (Jovernment by each claimant who obtains relief so that 
the Department of Justice can, if it is deemed appropriate, take action to recoup 
any compensation paid from those who might well be liable. There is a precedent in 
Court of Claims litigation to require a claimant to execute a document in connection 
with obtaining a monetary judgment. Jensen v. United States, 158 Ct. Cl. 333, 342 
(1962). 

We also oppose the imposition of liability without the presence of some Govern- 
ment fault. Finally, we suggest that if this bill is to be enacted it be modified to 
preclude relief for the cost of any Tris-treated material manufactured or exported 
(or otherwise placed on the market as children's wearing apparel) after knowledge 
was gained as to its hazardous nature or such knowledge should have been gained. 
Also, as a condition for compensation there should be required: (1) proof of destruc- 
tion of any such material or of its conversion to material not interpreted to be 
banned hfizardous substances; and (2) an assignment to the Government of all 
claims against suppliers of that Tris or Tris-treated material which relates to any 
compensation obtained under this Act by any claimant. 

Mr. MEROW. The Department of Justice appears today and appre- 
ciates the opportunity to do so to state its objection to the legisla- 
tion to grant indemnity in this Tris situation. And, basically, we 
have two major reasons for opposing the bill. 

The first reason is the obvious reason, that there is no legal 
liability established under current precedent for this kind of relief 
for the impact of regulatory action. It is our concern that this bill 
would establish an entirely new precedent in this field. 

In this respect, we have pointed out in our statement that we do 
not feel that this is a unique situation. In fact, it is a situation 
which we consider will occur with increasing frequency as the 
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examine, in the field of health and safety, many other products to 
determine whether they are hazardous and should be removed 
from commerce. 

We feel also that this situation is very comparable to that of the 
cyclamates which occurred in the 1969 action of the Food and Drug 
Administration when they delisted cyclamates from the GRAS list, 
that is the list of the generally recognized as safe products. 

The analogy is very close, because the claim made for compensa- 
tion in cyclamates was that people put a large investment into 
cyclamates because the Government had put its imprimature on 
the use of the cyclamates and, therefore, in good faith they relied 
upon the Government's action in that regard. 

When they were delisted after subsequent information found 
that they were hazardous, they felt it was only just that the Grov- 
emment provide compensation. 

Now, I should add that in the Senate consideration of S. 1503, 
the Senate committee noted that the Department of Justice had 
testified in favor of relief for the cyclamate situation in 1972. And 
we did so at that point on the ground that it was our view that 
that was an extraordinary situation. 

We think that the events since then, especially the Tris claims, 
show it was not an extraordinary situation, and we were simply 
incorrect in our support for the legislation at that point in time. 
This is a matter of general application, and we consider it will 
occur with increasing frequency we feel in the future. 

It is our point that there is no precedent for this kind of relief, 
and that to grant it, if the Congress decides that it should be 
granted, is the kind of action which should be done only by means 
of general legislation which would be applicable in all circum- 
stances. 

One of the prior witnesses today pointed to the Pesticides Act 
where that is, in fact, the way it was done That is, in the original 
act it was considered, and for certain aspects in pesticides, people 
are on notice if action is taken by the Government, the agency 
involved will give indemnification, and the agency knows if it takes 
an action it will give indemnification. 

That is not the situation, however, before the Congress with the 
Tris bill we are now considering. 

The second point that we have, and which we emphasized in the 
Erepared statement, is the completely unprecedented action of 

olding the Government liable without any demonstrated fault, 
and the prior witnesses have pointed out that nobody critizes—I 
cannot say nobody— the industry does criticize the stringency of 
the original flammable fabrics standards of the Commerce Depart- 
ment, but we do not see an injustice in protecting children from 
burn injuries and having stringent standards to do so. 

We dfo not see an injustice in the Consumer Product Safety 
Commission's bsmning a product that has potential cancer causing 
properties. So that even putting the two together we don't see how 
two circumstances 6 years apart, neither one of which taken alone 
could be an injustice, but put together result in an injustice. 

Frankly, the theory of the act, the theory of giving indemnity 
seems to be that if new information is developed which shows that 
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a product which was used to meet Federal regulatory standards is 
hazardous, the compensation should be given, and I am sure if the 
act were passed it will be cited in the future as a precedent for that 
principle. 

If the auto industry, for instance, has to use products, develop 
products to meet fuel mileage requirements or pollution 
requirement8,and if any of those products turn out to be hazardous 
I am sure we will be back with another claim for indemnity under 
those circumstances. 

As a matter of fact, in the Wall Street Journal of yesterday I 
noticed that there were two headlines, one of which said that 
certain products to help people get over nervous conditions, which I 
guess would probably be applicable when you are testifying, may 
have some cancer-causing properties, potentially, and may be 
banned, and another headline said that certain chemicals that go 
into water supplies may have side effects or ctmcer-causing proper- 
ties. 

So, this is not a subject which we think will be limited to the 
Tris category, and we do not think the Tris category is unique. 

The only other precedent which has surfaced in a special act of 
this nature to grant jurisdiction in the Court of Claims in recent 
years is the Mizokami case where the Food and Drug Administra- 
tion condemned so many bushels of spinich on the grounds it was 
contaminated with a hazardous chemical, and it turned out it was 
not, in fact, contaminated with the hazardous chemical and Con- 
gress passed a private relief act which adlowed the company to file 
suit in the Court of Claims and recover damages. 

That is a precedent in case the Government had any wrongdoing 
involved in the incident to grant a special relief act. But again, 
that is not the situation which has occurred here. Nobody has 
pointed to any wrongdoing by the Government in this particular 
incident. 

The other factor which has been continually mentioned by wit- 
nesses and was mentioned in the Senate hearings is the fact the 
industry opposed the flammable standards on the grounds that the 
chemical treatments which might well be required could potential- 
ly be hazardous, that they were not tested. We think that does not 
work in favor of compensation. 

We think it shows that they knew at the time that there was a 
risk, and that they had to make a decision at that point as to 
whether to proceed with manufacturing and assume that risk, or 
whether they had to, in effect, go into another line of endeavor. 

Instead they went ahead and continued to manufacture. 
Really, it was only when later on it was determined that Tris, 

information surfaced that Tris had these potential problems of 
being a mutagent that industry began on its own to shift away 
from the use of Tris. So we also point out in our statement it is 
entirely possible that even without the action of the Consumer 
Product Safety Commission there would have been, in effect, a 
removing of Tris from the market, and that it is not at all clear 
that compensation, if provided in these acts, would not compensate 
the persons involved for losses which they would have incurred in 
any event. 



That is if the market for Tris fabrics, if they became unsellable 
because of the information as to their hazardous nature, they 
would not be able to sell and would not be able to recover the 
money that this bill would provide. 

It is noted that the prior witness seemed to indicate that the 
major impact is on the manufacturers, and that it was his view 
that was unfair. I should also point out, however, that the bills 
before the Congress give the mills an equal right to recover in this 
respect. They provide that mills as well as manufacturers would 
have the right to recover any losses which they incurred. 

Finally, we have made several suggestions. Although we main- 
tain our opposition to the bill on the grounds that no precedent 
properly exists, and the granting of liability without fault which 
we consider to be an entirely new and unwarranted precedent, we 
have made some suggestions in an appendix that, were the bill to 
be enacted over our continuing objections, that there are some 
problems with the language. One of the problems is the question of 
how this would interact with the refund, repurchase requirements 
of the Federal Hazardous Substances Act itself. 

That involves the question that the S. 1503 points to. In consider- 
ing the amount of money that would be paid you have to consider 
whether or not a person would be entitled to a refund. So there 
would have to be litigated in each case the question of entitlement 
to a refund, and then that gets into the question, if they recovered 
on the basis of entitlement, how would it be assured the refund 
would actually be made. 

We also point out that the export problem, which has surfaced in 
the newspapers is one C!ongress should address in this regard, and 
we do not recommend compensation be given in any situation that 
has involved an export of the Tris-treated fabrics. 

Mr. DANIELSON. Let me interrupt you there, if I may. 
Mr. Waxman commented on that same point. Just for illustra- 

tion, suppose a manufacturer exported one-half of his Tris-treated 
garments into foreign commerce, thereby at least not sustaining a 
loss on that portion. This is assuming he did not sustain a loss 
without regard to whether or not he made a profit. But he retains 
the other 50 percent here £md can demonstrate a loss. 

As I understood Mr. Waxman's testimony, he sought to invoke a 
punitive aspect and to deny recovery even on the 50 percent that 
produced a loss. 

Would you comment on your position on that feature of the 
export? 

Mr. MEROW. The bills, as they are now worded, would allow 
recovery for only actually demonstrated loss, so under these partic- 
ular bills he would be compensated for the loss on the retained 
item and, of course, if he had a loss on the reported item, he would 
also be able to recover the difference between that, if he had no 
loss, he would not be involved at all in the computation at the 
present time. 

Mr. DANIELSON. IS it the position of the Department of Justice 
that in the hypothetical situation which I posed if the claimant 
could demonstrate a loss on the portion which he retained, is it the 
Department's position that he should be denied recovery on that 
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loss as a consequence of his having indulged in export on the other 
50 percent? 

Mr. MEROW. I hope that point is academic, because we oppose 
compensation across the board. 

Mr. DANIELSON. I am giving you a hypothetical case, sir, and I 
wish you would stay within the bounds of it. 

Mr. MEROW. Answering the hypothetical, there is a precedent in 
the Court of Claims on congressional reference [Eglin Manor, Inc. 
V. United States, 150 Q. Cl. 143 (I960)] legislation, I believe the 
Eglin Manor case in which the court did rule, since that relief is 
equitable you must come into court with clean hands in order to 
get the relief and I believe that would be a situation where we 
could appropriately invoke the clean hands doctrine to bar any 
relief. 

Mr. DANIELSON. Normally in the Court of Claims it is not equity, 
it's contract. 

Mr. MEROW. Yes. 
Mr. DANIELSON. YOU do get into a situation here because your 

measure of damages would not be quantum valebat it would be 
simply dollars. 

Mr. MEROW. Yes, that is correct. 
Mr. DANIELSON. HOW do you get equity in that ? 
Mr. MEROW. The only way I could see this bill is since this is a 

situation where there is no legal liability, in effect then our posi- 
tion would be Congress would be legislating gratuity. 

Mr. DANIELSON. We would be a chancellor just opening the chest 
for a few dollars; is that the idea? 

Mr. MEROW. Yes, and it would be, in effect, giving the Court of 
Claims jurisdiction to deal with a congressional reference type 
litigation similar to the way it was done in the period of time after 
the Supreme Court in the Glidden case [Glidden v. Zdanok, 370 
U.S. 530 (1962)] ruled that the Court of Claims should not itself 
consider congressional reference cases, and the period of time be- 
tween the decision and when they stopped doing that, and the 
period when the Congress amended the act [28 U.S.C. 1492, 2509] to 
have congressional reference cases go only to the trial division of 
the Court of Claims. Therefore, it would, in effect, in our view, be a 
congressional reference type of case if this bill did pass and the 
Court of Clsdms were given jurisdiction to grant relief. 

Mr. DANIELSON. YOU do feel the clean hands doctrine, though, 
could apply in that situation? 

Mr. MEROW. I suspect, Mr. Chairman, unless the Congress wiped 
out that possibility in the legislation, we would assert that as a 
defense. 

Mr. DANIELSON. Thank you. 
I appreciate your comments. 
Mr. MEROW. I think the final points on the suggestion we had 

beyond the export problem is it may well be within this industry 
that certain of the members in the various levels may well have 
private rights of action against each other as a result of this Tris 
circumstance, and which they may not be exercising for whatever 
reasons. 

It would be our sugestion also that if any relief were to be given, 
and again we maintain a continuing opposition to any relief, that a 
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condition of that relief be that the Government obtain an assign- 
ment of any right of action that any person receiving relief may 
have against suppliers or any other individuals in the industry, so 
that we could make a decision whether to exercise that right of 
action on behalf of the Grovernment to recoup any amounts made. 

Mr. DANIELSON. DO you have language in your appendix which 
would assist us on that? 

Mr. MEROW. NO, we do not. 
Mr. DANIELSON. Would you mind sending us a letter or memo- 

randum? It's a point that the subcommittee will want to consider. 
Mr. MEROW. Yes; I will be glad to do so, but with the understand- 

ing we really do maintain an objection to the whole aspect of relief. 
Mr. DANIELSON. Sir, you have made your point on that. 
Mr. MEROW. Thank you, Mr. Chairman. 
Mr. DANIELSON. I am just asking for a little help here, I am tired 

of trying to draft these at midnight. 
Mr. MEROW. We will be happy to do that. 
Mr. DANIELSON. I have no questions until after Mr. Harris is 

done. 
Mr. HARRIS. Thank you, Mr. Chairman. 
What is the liability of the manufacturers of Tris to the garment 

industry? 
Mr. MEROW. That would be one aspect that we would want to 

explore. It would depend I suppose not only on principles of prod- 
uct liability law, but also some of the contractual provisions of 
which we are not aware at the present time. 

Mr. HARRIS. We don't know the answer to that, but the potential 
for liability probably is there, is it not? 

Mr. MEROW. I would suspect there would be a potential. 
Mr. HARRIS. Thank you, Mr. Chairman. 
Mr. DANIELSON. Are you done, Mr. Harris? 
Mr. HARRIS. Yes, sir, I made a quick point, Mr. Cheiirman. I will 

cover it with you in a minute. 
Mr. DANIEI^ON. DO we not have a little bit of a difference in 

cyclamates? I was here at the time of the cyclamate bill. In the 
"Tris situation the Government did establish flammability standards 
which must be met for the interstate and foreign commerce of 
these garments. 

In the cyclamate case there were no comparable standards, no 
sweetner standards set up. The Government could not care less 
whether the soft drinks or the fruit salad or whatever it may be 
tastes sweet. Public demand for products on the market was the 
only thing the manufacturer had to answer to. 

"niey chose oftentimes cyclamates because it was accepted, the 
public liked it, and it got rid of that tinny taste you get from 
saccharin, so many manufacturers went from saccharin to cycla- 
mates in order to achieve the public's desired standard of sweet- 
ness coupled with noncaloric food, but it was the option that was 
with the manufacturer. 

He didn't have to do it, and he did not have to use cyclamates. 
He could have used saccharin or, if there is some other sweetner he 
could have used that too. 

That fact that there was an optional use, in my opinion, is the 
reason why the bill did not become law. 



41 

Now, in the Tris situation, we do have flammabiUty standards. 
The manufacturer had to meet those standards if he were to put 
into commerce these types of garments. He had his options on how 
to reach the flammability standards, but he had to reach it, where 
as cyclamate did not have to reach a sweetness standard. 

Now, it looks to me like about the only option that remained to 
the manufacturer was to either use Tris or quit making these 
garments. Were there other chemicals that could have been used 
as flame retardants which were used so far as you know? 

Mr. MEROW. I believe the testimony in the Senate did indicate 
there were other chemicals that could be used, and there were 
fabrics that were naturally flame resistant that could be used. But, 
many companies did develop and try to market fabrics that did not 
require the use of Tris. They were not acceptable to consumers, is 
my understanding. 

Mr. HARRIS. In other words, the marketplace just did not go for 
them too well? 

Mr. MEROW. That is correct. And one of the witnesses in the 
Senate hearing did testify that it is really unfortunate that the 
consumer acceptance did not go the other way, in hindsight, of 
course. But, again, the analogy we feel is very close because your 
additives, additions to food products do have to be cleared in regu- 
latory action. 

I mean, they can be banned if they are not safe, and so the 
people using cyclamates felt since it was listed on the GRAS list, as 
generally recognized as safe, as maintained by the Government, 
that that was, in effect, a governmental endorsement. 

Mr. DANIELSON. We had quite a bit of the testimony on the point 
of the GRAS list. And the only conclusion I could come to was that 
the GRAS list just really is not much of anything. It is not an 
endorsement. In fact, if we quite using acronyms and just use the 
true name, "generally recognized as safe," it would be more accu- 
rate, because when they started off after the Delaney Act, long ago, 
to try to determine which ingredients might be carcinogenic, I 
don't know how many hundreds of thousands of ingredients there 
were that might go into food stuffs, so they could not test every one 
of them, they would not be done testing them yet, so they put 
together a list of what they thought were items generally recog- 
nized as safe and did not test them at all. 

The things they tested were the new, the novel and questionable 
items. There is no way, they started off with salt and pepper and 
wheat flour. I guess those are generally recognized as safe, but it 
does not mean the Government ever tested them for their carcino- 
genicity. They never did, and cyclamates happened to be one thing 
placed on the GRAS list that had been used to some extent and 
nobody knew of it causing any harm, so on it went on the GRAS 
list. 

Mr. MEROW. I think that is the problem with Tris. At the time it 
became acceptable and used in the industry there was no knowl- 
edge that it had cancer-causing properties. It is perfectly true, the 
industry shifted away when it found that it did. A t least the 
substantial portion of the industry apparently did. But this was not 
done; it was not used at the mandate of the Commerce Department 
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in the beginning, and it was shifted away, we feel not shifted away 
by the mandate solely of the Governent at the end. 

Mr. DANIELSON. Let me ask you a couple of questions, and I will 
move real fast. 

Can you tell us whether the flammability standards have been 
either repealed, modified, or changed and do they still exist? 

Mr. MEROW. TO my knowledge, they still exist. 
Mr. DANIELSON. How are they now being reached, if they are 

being reached? 
Mr. MEROW. I would guess that they must be using fabrics not 

containing Tris, if they are meeting the requirements. 
Mr. DANIELSON. I guess you are speculating as I am. 
Mr. MEROW. I am speculating. I don't know at the present time. 
Mr. DANIELSON. I understand that the Tris-treated garments 

most commonly used were polyesters of one kind or another. They 
may have gone back to the old standbys of cottons and blends of 
cotton and natural fabrics. I don't know, but you are not sure 
whether they have reached the standard? 

Mr. MEROW. NO; I am not. 
Mr. DANIELSON. I gathered from your testimony that before the 

ban there was already a movement away from Tris; is that correct? 
Mr. MEROW. Yes; in the Senate hearings the president of the 

William Carter Co. testified that before even the National Cancer 
Institute test, but when the original screening information came 
out in January 1976 it showed that Tris was a mutagent and that 
Carter, which is one of the largest companies, began then to shift 
away from the use of Tris. 

That was in 1976, early in 1976, and that was our point, that it is 
not at all clear, since loss in these bills is related to action by the 
Consumer Product Safety Commission, it is not at all clear that all 
of the loss in the industry is due to actions of the Consumer 
Product Safety Commission in that the industry itself began to 
substantially shift away before this action. 

Mr. DANIELSON. What were they shifting to; do you know? 
Mr. MEROW. I am not aware, but I guess other fabrics that are 

naturally flame resistant or to cotton. 
Mr. DANIELSON. I understand, sir, there are or were some other 

chemicals used for flame retardancy other than Tris. 
Mr. MEROW. Yes; that is correct. 
Mr. DANIELSON. And they have not been banned, to my under- 

standing. 
Mr. MEROW. TO my knowledge. 
Mr. KINDNESS. Not yet? 
Mr. DANIELSON. I said have not been. 
Mr. HARRIS. It is not quite perfect. 
Mr. DANIELSON. Not quite. 
Thank you very much, Mr. Kindness. 
Mr. KINDNESS. Thank you, Mr. Chairman. 
I beg your pardon for the interruption, but I could not help 

emphasizing. 
Mr. DANIELSON. May I put my colleague at ease. All of these 

bells mean neither an atomic bomb is coming up nor an important 
vote. We are in recess because it's Flag Day. 

Mr. Kindness? 
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Mr. KINDNESS. Thank you, again, Mr. Chairman. 
Mr. Merow, it is my understanding that a U.S. district court 

judge in South Carolina ruled in the Spring Mills case that the 
Tris ban could not be enforced against Spring Mills. Is any other 
mill affected by that ruling, other than those located in that dis- 
trict? 

Mr. MEROW. The exact status of the ban order is a matter of 
some dispute at the present time. The Division of the Department 
of Justice which handled that is the Consumer Unit in the Anti- 
trust Division, and at the present time they are involved in that 
litigation in the fourth circuit where that has been appealed. 

There is also litigation pending in New York City with a motion 
to transfer that to the same jurisdiction as the Spring Mills case, 
where the Government is trying to compel repurchase by the mills. 

It is a suit against Burlington Mills and other mills in New York 
and they have moved to transfer that to South Carolina, I believe. 

So, the issue of the actual status of the ban order is not one that 
is very clear at this time. The enforcement action is going forward 
on an individualized basis, and the interpretation that these are 
banned, hazardous products has not been overturned, so proceed- 
ings can be brought on an individual basis, against any company 
who would try to sell the item at the present time. And that is how 
it is operating at the present time. 

Mr. KINDNESS. Judge Chapman in the South Carolina District 
Court, in effect, ruled that the Consumer Product Safety Commis- 
sion did not follow the Administrative Procedure Act due process 
requirements. If the Fourth Circuit upholds Judge Chapman's de- 
termination there, is that likely to have any effect on the position 
of the Justice Department with respect to this legislation? 

Mr. MEROW. NO. I think it would not. 
Our view would be that the only prior precedent that we think is 

close is Mizokami, the spinach case, and that would require a 
showing of actual wrongdoing on the merits by the Consumer 
Product Safety Commission. Some aspect of negligence or wrongdo- 
ing to establish  

Mr. KINDNESS. TO establish legal liability? 
Mr. MEROW. A basis for indemnity, and it would be our view a 

procedural defect would not come within that category. 
Mr. KINDNESS. IS it your theory there is a tort in that case? 
Mr. MEROW. In the Mizokami case? It is in the nature of a tort in 

that regard. It would be a negligent action. 
Mr. KINDNESS. And in a case like this, is it the position of the 

Department of Justice that there is no conduct that approaches 
that measurement of fault or harm? 

Mr. MEROW. Yes. We have noted that the witnesses continually 
do not criticize either the imposition of flammability standards to 
protect children or the ban again to protect children from cancer- 
causing properties, so we cannot see where the basis for indemnity 
really rests in the theory of the act. 

Mr. KINDNESS. Because you are not out of pocket. 
Mr. MEROW. I understand that. We perfectly well understand the 

loss situation and the problems caused, but we don't think it's 
unique in that regard. 
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Mr. KINDNESS. If there were to be such legislation as this, does 
the Department of Justice have a position as to what levels within 
the marketing structure of sleepwear should be allowed to partici- 
pate in whatever the program is of indemnification? 

For example, the Senate version now includes the mills and 
manufacturers of the clothing, but does not include the retail level. 
Would you care to comment on that point? 

Mr. MEROW. I would suspect if the Senate bill were passed, which 
provides a year for further refunds to take place, that I would be 
very surprised to see no refunds taking place. I would suspect that 
whatever is on shelves would participate in the indemnity by the 
operation of the normal repurchase action of going back to the 
manufacturer. 

Mr. KINDNESS. But it would require a provision in the legislation 
to do that, would it not, to in turn require the mills and the 
manufacturers to reimburse the retailers? 

Mr. MEROW. They receive indemnity for doing it at the present 
time under the act. The Federal Hazardous Substances Act, in our 
view, requires they do it. 

Mr. KINDNESS. That is if the ban is in effect. 
Mr. MEHOW. If the ban is in effect and, as I say, that is a matter 

of some dispute. But, if the money is there I would be surprised 
that it is not taken. In other words, I would be surprised that that 
would not occur. 

Mr. KINDNESS. Would it be the position of the Department of 
Justice that if there is to be such indemnification legislation, then 
there ought to be a mechanism within it to provide for the reim- 
bursement to all parties involved, whatever their level in the mar- 
keting structure might be on an equitable basis? 

Mr. MEROW. I think our basic point is if it's going to be, it should 
be done by general legislation, and I suppose the general legislation 
would have to have that requirement built into it. 

Mr. KINDNESS. I guess what I am really getting at is are you 
aware of any policy on the part of the Department of Justice that, 
if there is such legislation, want to limit it, no matter what the 
inequities may be? Does the Department want to limit it to as few 
parties as possible? 

Mr. MEROW. NO. We oppose indemnity because of the lack of 
liability to cause indemnity, but if you are going to give indemnity, 
it is our basic problem with the act that we don't think there is 
any way you can draw the line. There has to be fairness to every- 
body similarly situated and, in fact, that will open the door to 
anybody similarly situated. So I think what you are saying is part 
of our problem with the act as a whole. 

Mr. KINDNESS. Very good. 
I appreciate that. Without wanting to speak in derogation of the 

Department, sometimes it's desirable to get that type of clarifica- 
tion of its position. The Department's general policy is almost 
always to resist any potential liability on the part of the United 
States. 

Thank you. 
Mr. MEROW. Sure. 
Mr. DANIELSON. Mr. Harris? 
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Mr. HARRIS. I have no further questions, thank you, Mr. Chair- 
man. 

Mr. DANIELSON. I have only one, and it's really not a question. 
Your comment on general law, I would like to have you bear in 
mind this committee or this subcommittee has as its primary re- 
sponsibility claims against the United States. 

With a general law, any person similarly situated could just go 
to court. Every year there are one, two or three of these difficult 
cases, and very few ever pass. They are situations where the econo- 
my, the transaction has proved to be very disastrous, and the 
logical thing to do when all other remedies are exhausted is to 
come to Uncle Sam and see if he won't be the insurer of the 
enterprise. 

I don't believe we have passed one in my 8 years, but they come 
every year. There was the Newcastle disease, you may remember. 
And we had some hogs out in Arizona or New Mexico that got 
Mercury poisoning because they ate some grain that had been 
treated with an anti-fungus preparation and was then diverted 
from planting to hog food. They come up all of the time. 

A general law would provide a general remedy in cases which in 
principle are quite unique, and I think it may be useful to main- 
tain our high threshold for them to cross before they have access to 
the Courts of Cledms. That is just my opinin, and I have been 
wrong many times. 

I thank you very much, Mr. Merow. We are going to be looking 
forward to receiving your suggested language on the assignability 
of claims that may be settled, and I can assure you in advance that 
we will not misunderstand that as in any way adulterating your 
stand against the bill. 

Mr. MEROW. Thank you, Mr. Chairman. 
Mr. DANIELSON. Thank you very much. We appreciate your ap- 

pearance. 
Our next witness is Mr. Richard O. Simpson, of Richardson, 

Associates of Washington, D.C. 
Won't you come forward. 
Mr. Harris, will you take over for a few minutes? 
We welcome you, Mr. Simpson. We have your statement before 

us here. If you would like to place it in the record and summarize 
it, you may. 

TESTIMONY OF RICHARD O. SIMPSON, RICHARDSON 
ASSOCIATES, WASHINGTON, D.C. 

Mr. SIMPSON. Mr. Chairman, with your indulgence, I purposely 
prepared a brief statement. 

Mr. HARRIS. Fine. You may proceed. 
Mr. SIMPSON. Thank you. 
My name is Richard O. Simpson, and I am pleased to appear 

before you today to express my support for H.R. 7158 as well as 
support for the basic intent behind this legislation, which is to 
provide some equity in this situation. 

I might also add, Mr. Chairman, that I appear today on my own 
behalf as a concerned citizen and I have no personal or financial 
stake in the outcome of this legislation. In fact, I guess it is a case 
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of a person being a part of a problem. I would now like to be a part 
of an equitable solution. 

I might also point out I was amused when I read the witness list 
that the witnesses seemed to be categorized by subheading and at 
least my name falls under the Department of Justice. I would like 
to point out I am no longer with the Federal Government. I now 
work for a living but I am here in the interests of justice. 

Mr. HARRIS. DO I understand that your performance in the De- 
partment of Justice did not come under the category of work? 

Mr. SIMPSON. I wasn't in the Department of Justice but my 
performance has been discussed and probably will be discussed 
because I was probably the most senior person involved in the 
Flammable Fabrics Act from 1970 until 1976. My view of the Tris 
matter, the subject of the legislation before the subcommittee, is I 
believe unique. It is a view which comes from direct involvement at 
several vantage points. 

In December 1969 when I joined the Department of Commerce as 
the Deputy Assistant Secretary for Product Standards, the Flam- 
mable Fabrics Act was one of the statutes for which I shared 
responsibility with the National Bureau of Standards (NBS). At the 
Department of (Commerce we did in fact prepare and publish the 
initial children's sleepwear standard, which is the subject of the 
present controversy. 

We prepared that standard in response to both our congressional 
mandate as well as demands on the part of consumer activities, 
who, having reviewed certain information on burn injuries and 
fatalities involving young children, pressed for speedy Government 
intervention to solve the problem and provide protection against 
burn hazards involving the very young. 

I might also point out, Mr. Chairman, that the statute we were 
dealing with at that time, the Flammable Fabrics Act, gave us only 
one remedy to deal with burn injuries: that was to deal with the 
fabric itself, not to deal with, for instance, ignition sources, or 
other perhaps solutions which came along in 1973 with the passage 
of the Consumer Products Safety Act. 

I might also point out that the Flammable Fabrics Act contem- 
plated a statute which would force technology. We are now I be- 
lieve engaged in a hindsight evaluation of what should have been 
done at some point in the past but the statute itself required the 
Commerce Department to tmticipate future technology and to write 
performance standards that were technologically practicable. 

In other words, they said they should go into effect sometime in 
the future and let's hope that technology catches up with it, and 
that was the stage of knowledge. In fact that sleepwear standard, 
we allowed 2 years before its effective date. We had very little 
knowledge about how to render garments both flame retardant and 
acceptable at the time. 

Sleepwear manufacturers in those early days, as might be ex- 
pected, raised several objections, including but not limited to the 
possibility of unknown toxic effects from untested fire retardant 
chemicals known to be effective when applied to certain materieds. 
Although the possibility of toxic effects was raised, there was no 
historical use data or other available scientific evidence from which 
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to make any conclusive findings. I relied on the expertise of NBS to 
advise me on the scientific merits of these claims. 

We at the Department of Commerce followed all required steps 
of due process—public hearings were held, the regulation was pro- 
posed for comment, our statutory advisory committee was consult- 
ed, public comments were solicited smd considered, and a final 
standard was promulgated. 

The Federal Government mandated a performance standard 
which required, according to the state of the art at that time, one 
of two remedies: the use of new inherently flame resistant materi- 
als (sjTithetic materials), or the chemical treatment of the then- 
existing sleepwear fabrics that were on the marketplace at the 
time, both or either of which would, it was determined, provide the 
desired degree of fire safety. 

The word "safe" has very little real meaning in the regulatory 
process. Safety can be defined as a judgment of the acceptability of 
risks. To have absolute safety we would have to ban almost every- 
thing in the marketplace and truly try to have our citizens live in 
a padded playpen. No one, I'm sure, is in favor of this approach to 
safety decisionmaking. Therefore, we must recognize the necessity 
of making decisions with respect to both degrees of risk as well as 
to degrees of safety. Two different, but related, activities are called 
for. 

For instance, measuring a risk can be an objective or probabilis- 
tic effort, while judging the acceptability of that risk (safety) is a 
matter of personal emd social value judgments. It is what the 
political process is all about. 

It is quite evident that our scale of social value judgments of 
what is an acceptable risk fluctuates as we blithely accept the 
value of smoking cigarettes while, at the same time, we propose to 
forbid the use of cyclamates or saccharin. One has been well-traced 
to lung cancer in humans while the other, according to my under- 
standing of our present knowledge, only appears to affect test 
animals while the effect on humans is much more speculative. 

I might also say that I believe that the effect of Tris when worn 
in a garment on humans is also somewhat speculative, although it 
is not my purpose here today to judge that issue.. 

In the original sleepwear standard deliberations, we had limited 
but definite knowledge of the burn hazard to children from flam- 
mable fabrics, and as Congressman Mann this morning correctly 
pointed out, we had practically zero knowledge regarding the ef- 
fects of fire retardant chemicals on humans. 

We did some studies. We did some studies on the allergic effects, 
but it really was not considered. In fact with the advent of the 
Toxic Substances Control Act, I think the congressional or the 
Nation's attention to these effects was finally realized in the pas- 
sage of that statute just this past year. Nevertheless, we responded 
to our congressional mandate, which says do something now. We 
examined the evidence and published a standard. 

I might state that to my knowledge I am not aware of one proven 
instance of noncompliance with the bum provisions of the standard 
from the time it was originally proposed by the Department of 
Commerce until the time I left the Product Safety Commission, and 
I doubt if they found a violation of it today, that is the burn 
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provision, the serious parts of the standards. And surely countless 
lives have in fact been saved and scores of injuries have been 
prevented. I cannot tell you how many because the data collection 
system which was supposed to indicate the magnitude of the prob- 
lem at the time was a promise of the HEW, smd at the time we 
wrote the original standard we had, I believe it was, 27 known 
cases of injuries, although a report from that same department 
estimated 150,000 to 250,000 injuries. 

With the passage of the Ck)nsumer Product Safety Act, the re- 
sponsibility for administration and enforcement of the Flammable 
Fabrics Act passed over to the Consumer Product Safety Commis- 
sion in May of 1973. I was privileged to serve as the first Chairman 
of that agency from its inception, May 1973 to June 1976. 

It was late in my term as Chairman—early 1976, I believe 
March—that the matter of the possible carcinogenic effect of Tris 
came to the fore, and the subject was opened up for further regula- 
tory consideration. 

It is my view that the questions raised concerning TRIS and the 
possible dangers it presents are similar in many ways to those 
involved in the present saccharin issue, the freon-ozone issue, 
many toxic substances, cases which the EPA will have to deal with, 
and many others in which the regulator must administer specific 
statutes in specified areas, making value judgments in scientific 
gray areas where one cannot identify the black hats or the white 
hats, the bad guys, or the good guys. 

My personal involvement in the Tris issue stopped when I left 
CPSC and it is not my purpose today to second-guess the banning 
decision of the CPSC members on this issue. It is my purpose, 
however, to urge that there be opportunity for equity in this appar- 
ently unavoidable but highly inequitable situation. 

The facts as I see them are these: 
There were legitimate concerns on the part of Government offi- 

cials and consumer advocates for measures to protect children from 
the horrors of burn injury or death. Under our concept of respon- 
sive government, those charged with this responsibility responded, 
followed the procedures prescribed by statute, and made a determi- 
nation which impacted heavily on a large but frangmented indus- 
try. The industry immediately moved into compliance, and exhibit- 
ed over a period of years a remarkable record in this regard. 

In the spring of 1976, the Environmental Defense Fund raised, 
through the regulatory process, questions concerning allegedly seri- 
ous detrimental health effects from Tris-treated garments. The 
children's sleepwear industry moved almost immediately and re- 
sponsibly away from Tris as a chemical treatment for the gar- 
ments, and the regulators moved to ban its use in the future. Up to 
that point, though regrettable, the matter is understandble. 

What comes next, however, is not quite so understandable and, 
in my view, highly regrettable. Some several years after forcing 
chemical treatment on sleepwear manufacturers, the Federal Gov- 
ernment then required that the manufacturers recall the garments 
they manufactured in compliance with that mandatory require- 
ment and pay for millions of sleepwear garments which they were 
forced by Federal regulation to treat chemically. And there is no 
provision in existing Federal statutes for the aifected industry to 
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recoup the losses it incurred by complying with the law, nor for the 
regulatory agencies involved to provide economic relief should they 
feel it justified. 

Somehow, the entire episode lacks equity. 
Governments and business and people, even regulators, are by 

nature imperfect. Because that is so, even the most logical, or the 
most desirable, or the most protective of actions may at times 
produce extremely adverse and unfair effects on those involved. It 
seems extremely unfair, and in fact almost silly, to penalize indus- 
tries for complying with Federal mandates. 

We want to motiva,te other industries to comply with the statutes 
like the apparel industry complied with the Flammable Fabrics 
Act. In those instances, such as the Tris case, where industries 
claim adverse economic effects which bear no relation to fault, I 
believe they should be permitted a hearing in a court of law and be 
provided an opportunity to recover damages. 

I would urge, therefore, that the Congress and this committee 
consider H.R. 7158 favorably; and further, that in future delibera- 
tions in the area of regulatory reform, broader attention be given 
to this type of problem. To fail to do so I believe will further 
compound the inequities in this unfortunate situation, and I think 
it would be particularly unfortunate if the Congress does not act on 
this during this session of Congress. 

Thank you, Mr. Chairman. I would be pleased to answer ques- 
tions. 

Mr. HARRIS. Thank you very much. I appreciate your testimony 
and your first-hand explanation of the procedure. It is very helpful 
to the committee. 

May I inquire if you in fact appear just as a citizen pro bono or 
do you represent anybody? 

Mr. SIMPSON. I represent no one associated even remotely with 
the textile industry. 

Mr. HARRIS. There is nothing wrong with that. I just wanted it 
for the record. 

Mr. SIMPSON. I just wanted to put it for the record because in 
today's world we are always asking what ax are you grinding and 
we are always questioning the credibility of people who seem to be 
doing something as citizens. 

Mr. HARRIS. I did not mean to question your credibility, but this 
committee did consider the Lobbying Registration Act and maybe 
we ought to begin at home here. 

I have two quick questions, if I may. 
No. 1, in your view the regulatory agency did not order the use 

of Tris? 
Mr. SIMPSON. No; the agency that wrote the original standard 

was the Commerce Department, and it was a performance standard 
as required by the statute, but as a very practical matter, I mean 
as a legal matter they did not order the use of Tris, but as a 
practical matter it is almost as if they did so. 

Mr. HARRIS. That was the point. You used the phrase "forcing 
chemical treatment," which is contrary to some of the testimony 
that has been heard here and in the Senate hearings. Do you feel 
that the order did in effect order chemical treatment, and in effect 
the only chemical treatment practicable was Tris? 
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Mr. SIMPSON. Well, at the time that we wrote the statute, we 
certainly were forcing chemical treatment, and as a matter of fact, 
as a regulator, we did not know which chemical would probably 
survive in the marketplace. Consequently, that is why we gJlowed 2 
years for the effective date of standard, from the time it was 
finalized, in the future. 

Mr. HARRIS. That was my second question. 
Do you feel like the order required implementation and compli- 

ance too quickly? 
Mr. SIMPSON. I did not think so at the time. The statute required 

a normal 1 year under the Flammable Fabrics Act, that the regula- 
tions normally become effective 1 year later unless, in this case, 
the Secretary of Commerce judged that, for instance, that needed 
to be sooner, 6 months. We determined that in the Commerce 
Department because of technology that it had to be later, not 
sooner, and we put a 2-year period on it. 

Mr. HARRIS. Do you feel in retrospect, in hindsight, that that was 
too short a period, that the Government was in fact involved in 
applying the 2-year standard, that it should have been a longer 
period? 

Mr. SIMPSON. I don't know. It is awfully difficult for me to put 
myself back in time. I could say that at the time I was frustrated 
as a regulator with the state of the art. I was frustrated somewhat 
with the pressures to solve problems overnight. 

The simple facts are, cloth burns. It did at the time, and it was 
not a startling revelation. If a child plays with matches and drops 
them on their garment, cloth bums. We knew that. 

To solve the problem, we really had two choices. As a matter of 
fact, at the time, almost all cloth burned. The only material that 
was on the market at the time we finalized that standard which 
would comply with the standard was some treated cotton flannel, 
treated with a different chemical. 

Now they also had some other undesirable effects. They were 
stiffer than normal. They had a problem that the chemical that 
was used was washed out. We had a requirement that the garment 
be fire retardant during its useful life, which we determined to be 
50 washings. The original chemicals washed out. 

It also was adversely affected by exposure to ultraviolet, such aa 
hanging your wash on a line. We also had to require—it was 
adversely affected by the use of bleach, and so we had to require— 
the silly labels in the garment, which was also part of the original 
regulation, saying that here is a garment, you must meet it, but by 
the way don't use bleach; all of these things. That was the state of 
the art at the time. 

This hindsight, perhaps we should have been engaged in a re- 
search project as opposed to a regulatory project. 

Mr. HARRIS. I appreciate your comments. My questions are just a 
little bit more specific than that. I am trjring to identify if in fact 
the Government acted improperly at the time with regard to the 
regulations. I just wondered in hindsight, if you feel like that it 
was inadvisable to have issued the regulations at that time? 

No. 2, was too little time allowed for the implementation of those 
regulations? 
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Mr. SIMPSON. The only way I can answer, Mr. Danielson, is, in 
the entire history of the case—I am sorry, Mr. Harris. 

Mr. HARRIS. One of my proudest moments. Go right ahead. 
Mr. SIMPSON. I am sorry. I do not know whether I should say I 

£mi sorry or not. 
I said I was not here to second-guess the Commission, but per- 

haps I might do that. In my opinion, the controversy entirely 
surrounds the recall, not the ban of Tris. It is the recall of gar- 
ments that are in the marketplace. I don't believe the evidence 
then nor now supports that, so therefore I can't say an action 
taken by the Ck)mmerce Department was a bad action in light of 
history, because I think that the problem we are facing now should 
not have occurred. 

I would not have voted for a recall. 
Mr. HARRIS. The action of the Government then that you find to 

be inappropriate was not the issuance of the regulations or the 
time span which was given to implement the regulations, but the 
order hy which all garments manufactured in that way had to be 
recalled, and therefore caused the industry to suffer a loss? 

Mr. SIMPSON. That is right. 
Mr. HARRIS. Mr. Kindness. 
Mr. KINDNESS. Thank you. 
The testimony of Congressman Cohen earlier indicated that 

there were varying applications of Tris to other cloth use, such as 
draperies, wigs, and the like, whereas the ban applied only to 
infant sleepwear. Would you have any comment on whether the 
ban should have been broader in its application, or whether there 
is a justifiable basis for zeroing-in on just this one industry? 

Mr. SIMPSON. Of course, some of the instances that Congressman 
Cohen pointed out was its use, for instance, on automobile farics, 
and the Commission has no jurisdiction over automobile fabrics 
and chemicals used. So if your question is confined to those projects 
subject to the jurisdiction of the Consumer Products Safety Com- 
mission, with the caveat assuming that the people there really 
believe it is a serious enough problem, then I say the ban should 
have been larger, unless the circumstances of use affect the hazard. 

For instance, this is not a product that is ingested, so it is not a 
food additive. It is a product that, if there is a problem, it must get 
into the body primarily through skin absorption from wearing the 
garment. If there are other products which use the chemical, for 
instance draperies, which used a chemical, which are not worn, I 
think it would be perfectly appropriate to not ban its use in draper- 
ies. There is no very remote possibility of it entering the body. 

Mr. KINDNESS. But other clothing, wigs, for example? 
Mr. SIMPSON. I would say if the Commission believed that the 

hazard was serious from wearing it, and the wearing was not 
confined to children but to adults too, then I would have bemned it 
to be consistent in all wearing apparel. They certainly have that 
authority. 

Mr. KINDNESS. Toys, dolls, things that children chew on? 
Mr. SIMPSON. Well, you do not wear toys, and I think there is 

very little of it gets in through chewing. Some gets in through 
chewing, let's say through ingestion, on children's sleepwear, but I 
believe the principal way it gets into the body is through absorp- 
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tion. So toys, which have only infrequent remote contact, perhaps 
not. I don't know. I don't fault the Commission on that. 

I do fault them on the legal implications of a standard under the 
Flammable Fabrics Act, the ban under the Hazardous Substances 
Act just boggles my mind. 

Mr. KINDNESS. If there is to be legislation of this nature indemni- 
fying those who incurred losses, do you care to comment on wheth- 
er retailers ought to be included within the scope of the legislation? 

Mr. SIMPSON. I believe that anybody who is the one in the 
distribution process who suffered the loss should have the opportu- 
nity for relief, for indemnification, yes. 

Mr. KINDNESS. I have no further questions. 
Thank you. 
Mr. SIMPSON. Thank you. 
Mr. HARRIS. Thank you, Mr. Kindness, for your questions. 
Mr. Danielson. 
Mr. DANIELSON. Following up on Mr. Harris, do you feel that the 

regulation may have been a little bit beyond the state of the art? 
Can we make noninflammable, can we make children's nightwear 
with a high nonflammability factor without indulging in something 
likeTris? 

Mr. SIMPSON. At the time we published the regulation, it was in 
fact pushing the state of the art, smd we knew it was pushing the 
state of the art, and we believed the Congress contemplated with 
the Flammable Fabrics Act that you push the state of the art, so 
we knew that. Whether or not we could go forward from here, I 
don't know. I don't know what chemicals today, for instance, that 
might be used tomorrow to impart a fire retardancy might also 
demonstrate in some test that it is carcinogenic. 

I might point out that our state of knowledge on how to deter- 
mine whether a small amount of a chemical, when exposed to man 
in fact is a problem to man, is deplorable. 'The Ames test is a test 
that in that test demonstrates that there is a chemical in that test 
that may be a mutagen. It is not definitive. The animal feeding 
tests, where we feed massive amounts to a test animal and sacrifice 
it and make some value judgments, it is not perfect. The Products 
Safety Commission, when I was there we asked the National Acad- 
emy of Science to tell us how to do this; in other words, how in fact 
do you test some test animal according to a protocol, for exposure 
to a small amount of a chemical such as man might be exposed to, 
and then draw some conclusions that would stand up, that were 
valid. The academy took I think about 3 years to write a report 
that was delivered I think last year, July, just about a year ago, to 
the Products Safety Commission. 

Their conclusion is, it is a very difficult problem, and one thing 
for sure, no one test is conclusive. You must do at least two tests, 
and you almost must tailor each test for what you are looking for. 
In other words, our state of the art testing is, from the point of 
view of an engineer, archaic. 

Mr. DANIELSON. I just wonder sometimes in our zeal to have a 
perfect world if we do not sometimes pass laws, issue regulations, 
or both which mandate the doing of something that we just do not 
know how to do. 

As you said in your statement, cloth is flammable. 



Mr. SIMPSON. Yes, sir. 
Mr. DANIELSON. And we are trying to do something here to 

reduce the flammability. 
Mr. SIMPSON. I would not suggest that we not do that, Mr. 

Danielson. I would suggest that when we do it we not demand 
instant solutions, and we at least add to our knowledge base appro- 
priately before we start solving the problems. In many cases I 
think research should precede problem-solving, and we did not do 
it in this case. 

Mr. DANIELSON. What other chemicals or substances besides Tris, 
smd I do not care for the chemical formula name, but are there 
some others? 

Mr. SIMPSON. Yes, there are. I am not a chemist either, but the 
one that we were most familiar within the early days was the one 
that was being used in the children's sleepwear that as the treated 
flannel. It was not Tris. I do not know the chemical name of it. 

Mr. DANIELSON. That is not the one you described earlier render- 
ing cotton flannel stiff? 

Mr. SIMPSON. Yes, it is, and that was the best that was known at 
the time. The English some years before, the English nightwear 
legislation maybe 10 years before in Great Britain mandated a 
requirement, and I am told that the garments were fire retardant 
all right, but you could stand them in a comer and they would be 
free standing, they were so stiff. 

There is also a simple home remedy which the Department of 
Agriculture proposes. You can wash your garment in a combinate 
of borsix, Boraxo or something like that. It is a simple treatment 
and it does in fact render them fire retardant, but it is so stiff that 
nobody would wear them. 

Mr. DANIELSON. You stated that you would not have voted for 
the recall? 

Mr. SIMPSON. Yes, I would not. 
Mr. DANIELSON. What would you have voted for? 
Mr. SIMPSON. Oh, I believe, as I understand the situation, there 

would have been no requirement for a vote at all. The industry was 
in fact moving away very rapidly from the use of Tris, so a ban on 
its future use would not have been necessary, so there would have 
been no vote there. 

The only other regulatory action one may have taken was with 
respect to the garments in the marketplace. That was the recall. 
That was the one I would not have voted for. 

I mig:ht say that there was some discussion about whether or not 
the petitioner—let me say the original petitioner petitioned not for 
a ban and not for a recall, but for a label which required some- 
thing like "Wash before using," and it is true, as others have 
pointed that, that even though you wash the garment, it still is fire 
retardant, and they say therefore that is not a very effective 
remedy. But in fact I believe it was an effective remedy. To the 
extent that there was a problem, I believe it was an effective 
remedy. 

The reason is because the chemical that is absorbed in the body 
is the chemical that is easily absorbed in the body, and that is the 
loose chemical that they are talking about washing out. The chemi- 
cal that is left that is bonded as a part of the material is not going 
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to be absorbed. Otherwise, we had better concern ourselves about 
all sorts of things, sitting on plaistic seat covers, and everything 
else. 

Mr. DANIELSON. I am left with the understanding, and tell me if I 
am wrong, that your present suggestion for the problem would 
have been to simply ban a future use, and let the material that 
was in the marketplace proceed on through and be disposed of 
through normal channels. 

Mr. SIMPSON. Yes, I think not to ban the future use, to the extent 
that the industry had already moved away from it it would have 
been a fruitless exercise, but to the extent that they had not or 
they had reason to believe they would not, then a future ban, yes; I 
do not believe any recall though. 

Mr. DANIELSON. I think we are sasring the same thing. 
Mr. SIMPSON. Yes, I think we are. 
Mr. DANIELSON. Right. The industry was moving away. 
Can you tell us to what were they moving? 
Mr. SIMPSON. TO non-Tris. 
Mr. DANIELSON. Are these others substances with which they 

treated the fabrics? 
Mr. SIMPSON. YOU can treat either the fabric or the fiber. 
Mr. DANIELSON. Or the fiber? 
Mr. SIMPSON. There are some fibers that are reinherently fire 

retardant themselves, that you can weave garments out of that do 
not require treatment, for instance, but they are not as moisture 
absorbent and have other undesirable features; but yes, there were 
other alternatives. 

Mr. DANIELSON. And the industry was moving in that direction? 
Mr. SIMPSON. My understanding is, almost universally it either 

was moving or had moved in that direction at the time of the 
regulatory action. 

Mr. DANIELSON. I infer from that that even though there is a ban 
in effect, children's sleepwear with a high-nonflammability factor 
is available on the market without Tris. 

Mr. SIMPSON. Well, if it isn't available on the market, whatever 
they are wearing is in violation of the statute, and I think it is in 
fact on the market. 

Mr. DANIELSON. YOU are saying the same thing I am? 
Mr. SIMPSON. Yes, it is available on the market. 
Mr. DANIELSON. Lastly, one of your phrases, I believe in response 

to Mr. Kindness, was that the problem to the extent there was a 
problem, and so and so? 

Mr. SIMPSON. Yes. 
Mr. DANIELSON. I infer from that that you are not satisfied that 

there truly was a serious carcinogenic problem involved in the use 
of Tris; is that correct? 

Mr. SIMPSON. That is correct. 
I am convinced that the animal testing, which is ingestion feed- 

ing, produced tumors, and I believe rats were the primary test 
animals, but you don't eat sleepwear; you wear it. So even if it 
caused cancer in test animals through ingestion it may not be 
relevant. 

There were some tests which dealt with skin absorption, and one 
of the researchers when I was there did some work on rabbits, tmd 
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he did in fact find traces of Tris in the urine sample of the rabbit, 
demonstrating that it had been absorbed, when he laid a treated 
garment on the back of a shaved rabbit. The researcher also did 
some tests on his daughter, and his tests demonstrated that the 
Tris was not absorbed through the skin of his daughter, so it was 
at least at best speculative evidence. 

Also, it is true that the risk, to the extent that the risk was 
there, we certianly minimized and probably dealt away with 
through washing, so I don't believe the evidence suggested a recall. 

Mr. DANIELSON. I appreciate your answer. 
We had comparable tests on the cyclamate ban a few years ago. 

It does bring up, of course, the question that used to be asked by 
the gentleman with whom I learned how to practice law, and that 
is, who wants to test an electric chair? There is some validity in 
that. 

I do thank you for your help. It is very valuable to us. 
I yield back. 
Mr. SIMPSON. Thank you. 
Mr. HARRIS. Thank you, Mr. Danielson. 
Thank you again for your testimony. 
Mr. SIMPSON. Thank you. 
Mr. DANIELSON. The next testimony will be from a panel of 

witnesses from the American Apparel Manufacturers Association. 
The listed witnesses are Mr. David Shirey, president of Shirey Ck)., 
Greenville, Tex., Mr. Leo J. Feuer, of the William Carter Co. of 
Needham Heights, Mass., and Mr. Dan M. Byrd, Jr., Springs Mills, 
Inc., Fort Mills, S.C. 

Are the gentlemen all here, or your representatives? 
Mr. BYRD. Yes, except I am appearing for the American Textile 

Manufacturers Institute. 
Mr. DANIELSON. Why don't you gentlemen be seated and I will 

indicate for the record who you all are. 
What is your name, sir? 
Mr. FEUER. Leo J. Feuer, president of the William Carter Co. 
Mr. HEROLD. My name is Arthur Herold, counsel. 
Mr. SHIREY. David Shirey, president of the Shirey Co., Greenville, 

Tex., speaking for the American Apparel Manufacturing Associ- 
ation. 

Mr. DANIELSON. YOU are with Mr. Herold? 
Mr. SHIREY. Yes. 
Mr. DANIELSON. He is with you? 
Mr. SHIREY. We are together. 
Mr. DANIELSON. And you are Dan Byrd, Jr.? 
Mr. BYRD. Yes. 
Mr. DANIELSON. We know who you are now, smd the reporter 

does. 
I would like to have you proceed in whichever manner you find 

will be most effective. I am going to give you one caveat. It is about 
5 minutes beyond the hour of 12. I do not mind staying, and Mr. 
Harris is deeply interested, too, but bear in mind that things 
happen along the way. 
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TESTIMONY OF DAVID T. SHIREY, PRESIDENT, SHIREY CO.. 
GREENVILLE, TEX., ACCOMPANIED BY ARTHUR HEROLD; 
LEO J. FEUER, PRESIDENT, THE WILLIAM CARTER CO., 
NEEDHAM HEIGHTS, MASS.; AND DAN M. BYRD, JR., AMERI- 
CAN TEXTILE MANUFACTURERS INSTITUTE 
Mr. SHIREY. I am speaking for the American Apparel Manufac- 

turing Association. My company is a member of the association, 
and I serve on the board of directors. This association does repre- 
sent 71 of the 100 children's sleepwear manufacturers here in this 
country today, and it is on their behalf that I speak to you today 
and ask that you support the provisions for indemnification con- 
tained in Senate bill 1503. By and large those of us who manufac- 
ture children's sleepwear, and that is the involvement of my com- 
pany, we are small manufacturers. Many of us employ less than 
100 employees. We cumulatively only produce an annuaJ volume of 
approximately $500 million a year. 

Despite the small size of this segment of industry, we do provide 
employment for about 27,000 people. These are taxpaying, produc- 
tive jobs, and we are obviously very interested in protecting them. 

The unusual thing, maybe, about our industry is the fact that 
many of our productive facilities are in very small towns. One of 
my own, employing only 50 people, is the largest employer in the 
town, and if plants like these are required to close because of the 
effects of this Government action, the effect on the entire town 
would be enormous. 

The word Tris, as you have already indicated, Mr. Danielson, in 
your opening remarl^, is now almost a household word here in the 
United States. The effects of the publicity given because of the 
CPSC ban have been enormous. 

The other story possibly that has not been told with such rapid- 
ity is the effect that we as children's sleepwear producers have 
suffered as a result of the ban. 

The background you are familiar with. The Flammable Fabrics 
Act was first passed in 1953 and amended in 1967. Under the 
provisions of this act, flammable fabrics themselves were removed 
from the marketplace. This was a fabric test where the mills 
producing the fabric were requested to pass certeiin performance 
standards. 

Acting under the provisions of the 1967 amendment, the Depart- 
ment of Commerce, as Mr. Simpson has already acknowledged in 
prior testimony, amended the standards with the children's sleep- 
wear standard, which was first promulgated in 1971, and again in 
1974, the second time by the Consumer Product Safety Commission, 
which by this time had the responsibility for enforcement under 
the Flammable Fabrics Act. 

The new standards were extremely stringent. They involved both 
requirements for the textile mills which had had performance 
stajidards under the originam Flammable Fabrics Act, and also 
performance standards for those of us who were actually producing 
the garments. 

In most cases these new performance standards required the 
addition of chemicals to the fabric in order for us to be able to 
produce a product which would meet these standards. 
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At the time the initial hearings were taking place before both 
the Department of Commerce and the Consumer Product Safety 
Commission, both the apparel industry and, as has already been 
indicated, the textile industry, questioned the conditions that may 
relate to the toxicological and dermatological side effects of these 
chemicals which were mandated in order to meet the standards. 

These concerns were ignored and the standards were passed, and 
we were required to meet them. 

It was soon found that fabrics containing the chemical Tris were 
meeting highest levels of consumer acceptance, both in terms of 
price and wear characteristics. Mr. Simpson described the boardy 
characteristics of some of the other fabrics which did not use Tris, 
but met the standard. 

You know, much as you gentlemen are elected to your offices, we 
are elected, too, by our consumers. Their vote for us is in the 
purchase dollar, and they are king for us as your electorate is for 
you, and as they vote for a product, we are in a very sensitive 
market that is highly competitive, and we gravitate rapidly toward 
fabrics that they have expressed a desire to purchase. 

We found that they were expressing a desire for Tris-treated 
fabric, a fabric that met their demands, and at the same time met 
the requirements of the children's sleepwear flammability stand- 
ards. 

By early 1976, almost half of the fabric meeting this standard in 
children's sleepwear contained Tris. In March of 1976, almost 5 
years after the standard was passed, the Environmental Defense 
Fund did petition the Consumer Product Safety Commission asking 
for this label to wash three times before wearing any garment 
containing Tris. This was the first time most of us who produced 
children's sleepwear had ever heard of the word "Tris." We did not 
put it on the garments. We did not add it to them. The Tris was 
added at the point where the yarn was made or the fabric was 
made. We had nothing to do with it, and never heard the word 
"Tris" before this 1976 petition. 

Mr. DANIELSON. Before what petition? 
Mr. SHIREY. 1976 in March was the first time I ever heard the 

word "Tris." 
Mr. DANIELSON. In other words, what you bought was yarn? 
Mr. SHIREY. I bought fabric that met the standard in compliance 

and with the requirements of the children's sleepwear standards. 
Mr. DANIEISON. Let me see if we can move you back another 

tier. 
Mr. SHIREY. All right, sir. 
Mr. DANIELSON. Did the fabric manufacturer, if you know, add 

the Tris, or did it go in at an earlier stage? 
Mr. SHIREY. It depended on the particular end-use fabric. In some 

cases it was added to yarn. In some other fabrics it was added to 
the fabric after it had been produced in gray goods form as a part 
of the finished process. 

Mr. DANIELSON. After it had left the loom? 
Mr. SHIREY. Yes, sir, or knitting machine. 
Mr. DANIELSON. Thank you. I had been wondering about that. Do 

you know whether it was ever added at the fiber stage? 
Mr. SHIREY. I am not familiar with that. Not that I know of 
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Mr. BYRD. It was. 
Mr. SHIREY. SO fiber, yam, or fabric. 
Mr. DANIELSON. It may not make that much difference, but I 

have been puzzled over it. 
Mr. SHIREY. At any rate, I had never heard of it before March 

1976. 
Mr. DANIELSON. I see heads bobbing up and down and wagging 

sideways. Everybody is confused. Go ahead, sir. 
Mr. SHIREY. All right. 
At any rate, because of the sensitivity which our industry has to 

the marketplace and the adverse publicity which Tris-treated prod- 
ucts received, we began immediately trying to move away from 
fabrics for our sleepwear products that contained Tris. As a matter 
of fact, I did not add a single item to my line after the March 1976 
petition was first filed that contained Tris, required me to buy Tris. 
Our problem was the fact that it takes about a 12-month cycle from 
the addition of a style until that style appears on a retailer's shelf, 
so iilthough we wanted to move away immediately, many of us 
were not able to completely move away immediately because of 
this lead-time requirement in order to get from the point we pur- 
chase fabric, design, merchandise, sell, get it produced, and on the 
retailer's shelf. 

They filed a petition in 1977. At the time they demanded that 
the Consumer Product Safety Commission prohibit any future sale 
of Tris. CPSC did not act quickly enough to suit them, and so they 
sued the CPSC in Federal courts. I may also meike the comment 
that at the time this suit was filed, as Mr. Simpson has already 
inferred, the Tris chemical was no longer even being sold for end 
use that would end up with fabric in children's sleepwear, and eill 
of us to my knowledge had already taken substaiitial steps in 
moving away from it. 

Now, this second petition occurred in March of 1977, I believe, 
and at that time I do not know of anyone producing children's 
sleepwear who would have been producing Tris-treated garments 
for their fsill 1977 line, so in concert with Mr. Simpson's comment, 
I think he is indicating properly that the market was already well 
on its way to emptying itself out of these Tris-treated products. 

At any rate, at the end of March of 1977, a group of us from 
AAMA, the American Apparel Manufacturers Association, did 
meet with the commission to discuss possible economic adverse 
effects or varying effects if they issued the ban under the Federal 
Hazardous Substances Act, which was the vehicle that the EDF 
was suggesting the CPSC take, and there were a couple of para- 
graphs under that provision. One of them only related to children's 
wear, as I understand, and that was the only one that they could 
have issued where a recall would have been involved. 

There were also other paragraphs which would not have been a 
recall. The option for a ban to have been instituted would have 
been under CPSA, which would not have been a ban for the recall 
to take place without due process. 

We were amazed to find out that if they issued the ban under 
FHSA that we or somebody would have been faced with an auto- 
matic recall. We were not familiar with Tris. We did not know of 
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its health hazards. We simply met with them to tell them if you go 
this way you are going to decimate very likely an industry. 

On April 7, 1977, this is exactly what the Consumer Product 
Safety Commission did, instituting the ban with recall provisions 
under FHSA. On April 13 we were further shocked to find out that 
they had defined us as children's sleepwear makers, cutters and 
sewers, as the only "manufacturer" as defined under the Federal 
Hazardous Substances Act, and that meant that we alone, this 
small segment of the industry, would be totally responsible for the 
financial involvement in this recall. 

On May 3, after AAMA sued on behalf of its members, the 
Consumer Product, they did take steps to broaden_th§ e^ypctj^.tha 
repurchase provisions. However, that same month Springs Mms, a 
textile msmufacturer, sued the commission in district court for the 
district of South Carolina and the result ultimately of this was the 
entire ban was overturned. 

Despite the decision in the South Carolina court case, the Com- 
mission did come back and issue a statement in December of 1977 
stating that they believed Tris to be hazardous, and as has already 
been indicated, they were going to take the step of individually 
pursuing anybody in Federal court who did not abide by this opin- 
ion that it was in fact hazardous. 

The net result of all this is still the fact that we, as children's 
sleepwear manufacturers, have borne almost the total cost of the 
recall, and what has been the result on our industry? As has 
already been indicated, there have been bankruptcies. Some of the 
folks have closed their doors. Others have simply quit business. 
Others have gone out on their own and are doing contract work. 
More importantly, the majority of the rest of us are continuing to 
exist because of confidence placed in us by our creditors, who think 
that this government is going to right a wrong that was done, and 
so they have expressed credit confidence in our ability ultimately 
to get this money back. Were it not for that confidence in the idea 
that Congress will take care of this problem, there are probably 
many others who would be out of business today. 

Some of us have gotten SBA loans, but again, a loan you have to 
pay back, and when you take as much money out of a business as 
has been taken out as a result of the loss in this recall, you almost 
stunt the growth, this watering progress, and inhibit the future 
jobs that that business could provide in years to come. 

At this point, a word or two maybe should be said about the 
export question. It has been raised already here this morning. On 
July 20, 1977, CPSC held public hearings on the export question, 
and then on October 20 of that same year, last year, the Commis- 
sion voted that it had no authority to prohibit the export of these 
products or substances which it considered to be hazardous. 

Relying on that action of the Commission some sleepwear manu- 
facturers found a partial remedy to the financial box that the 
Government had placed them in, by being able to export Tris 
garments to other countries. In most instances manufacturers only 
recovered somewhere between  10 and 30 percent of their loss. 

In May of this year, however, the Commission did reverse its 
position on exports, and voted that it did in fact have the authority 
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to prohibit export of goods that had already been introduced into 
domestic commerce. 

Despite that change of position by the Commission, we under- 
stand, as Ck)ngressman Waxman has indicated this morning, that 
there has been criticism of firms which exported Tris garments 
between October 1977 and May 1978, and we would like to make it 
very clear that we believe these firms, as well as those which did 
not export, are equally entitled to indemnification. 

The Government put these people in a box. They had to find any 
way they could to stay in business, and they acted in what the 
Grovernment at that time had said was a legal manner. 

''Qits-Q-^ihf f*"^* indications of need for this legislation is further 
expressed iii^a letter of April 27 to Chairman Rmiino from the five 
commissioners of the CPSC. The commissioners have stated that 
they support the legislation, that our industry has been economi- 
cally harmed through no fault of their own. Furthermore, we agree 
with the commissioners that the Judiciary Committee should con- 
sider the very circumstances surrounding the use of Tris. We eu:« 
prepared to discuss that today. 

I would like to add one other statement. I would urge you today 
as a children's sleepwear producer that if at all possible you move 
with Senate 1503, because that would be the most expeditious way 
for us to get out of the financial squeeze this unfortunate action by 
Government and its bureaucratic arms have placed us in. 

Thank you. 
[The prepared statement of Mr. Shirey follows:] 

STATEMENT or DAVID T. SHIREY, AMERICAN APPAREL MANUFACTURERS 
ASSOCIATION 

AAMA, the apparel industry's national trade association, supports S. 1503 as 
passed by the Senate and  requests favorable consideration by this Conunittee. 

The consequences of the CPSC ban actions has resulted in losses among approxi- 
mately 100 small mainufacturers of children's sleepwear. 

These manufacturers neither put Tris on the fabrics nor specified its use. In spite 
of prompt, responsible efforts to use other materials, heavy losses were sustained. 

Court chsdlenges have prevented a sharing of the burden of loss by other industry 
sectors. 

Consequences of these losses has already had a serious, adverse effect on some 
industry members. 

Mr. Chairman, and Members of the Subcommittee, my name is David T. Shirey, 
and I am President of the Shirey Company, Inc. Appearing with me is Mr. Arthur 
Herold, counsel for the American Apparel Manufacturers Association (AAMA). My 
company is a member, and I personally am a Director of AAMA, the trade asocia- 
tion which has represented and served as the official spokesman for the entire 
apparel manufacturing industry for the past forty years and represents 71 of the 
estimated 100 manufacturers of children's sleepwear. It is on behalf of AAMA that I 
speak to you today on the plight of those apparel manufacturers engaged in the 
business of making and selling children's sleepwear, and it is on behidf of AAMA 
that I urge you to vote favorably on the legislation to indemnify our industry for 
their losses as passed by the Senate in S. 1503. 

By and large, the 100 or so children's sleepwear producers are small manufaa- 
turers. Most of us are undercapitalized, and must depend on the credit of our 
suppliers and on our ability to obtain loans on accounts receivable, to stay in 
business. Many producers have less than 100 employees, and our total annual 
output amounts to only $500-million. Despite the relatively small size of this seg- 
ment of the industry, it provides jobs for some 27,000 people. These are taxpaying, 
productive jobs which contribute to the economy. In many instances, children s 
sleepwear plants are located in very small communities where, despite their small 
size, they might still be a town's largest employer. One of my own plants employing 
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only 50 people exactly fits this description. If this plant were forced to close its 
doors, the economic impact on this small community would be enormous. 

The word Tris is, I am sure, familiar to all of you. The efforts of the Consumer 
Product Safety Commission to ban products containing Tris have received wide- 
spread publicity, and there are probably few Americans today that have not heard 
of Tris at one time or another. The story that has not been told, however, is the 
devastating effect of the Commission's actions on our very small industry. In order 
for me to tell this story, though, it will be necessary to give you a little background. 

In 1953, Congress passed the Flammable Fabrics Act. This law was designed to 
remove very combustible fabrics from the meirketplace, and it required textile 
manufacturers to meet a fabric flammability standard. In 1967, Congress amended 
the Flammable Fabrics Act to permit the Secretary of Commerce to issue additional 
flammability standards, and in July 1971 the Secretary promulgated the first chil- 
dren's sleepwear standard. In 1974, a second children's sleepwear standard was 
promulgated, this time by the CPSC, which had assumed responsibility for adminis- 
tering the Flammable Fabrics Act. These new standards required both textile and 
apparel manufacturers to meet an extremely stringent performance level, and, in 
most instances, the standards necessitated the addition of flame retardant chemicals 
to the fabrics used in children's sleepwear. It should be added that the apparel 
industry, along with other segments of the textile industry, raised questions about 
the possible adverse dermatological and toxicological effects of these chemicals. The 
government, however, ignored our concerns. 

It was soon found that certain fabrics containing Tris (2,3-Dibromoprophyl) phos- 
phate were the most desired by the consumer in terms of cost and wear characteris- 
tics and could most readily meet the stringent standards requirements. We are in a 
highly sensitive, competitive industry and as soon as a fabric begins to meet with 
consumer acceptance, our industry will respond. For this reason, there was a rapid 
increase in the use of Tris-treated fabrics in children's sleepwear, and by early 19^6, 
we estimate that at least half of all children's sleepwear fabrics contained this 
chemical. 

In March, 1976, a private organization, the Environmental Defense Fund (EDF), 
filed a petition with the CPSC seeking a rule that garments containing Tris fabric 
be labelled with instructions to the consumer to wash the garments three times 
before wearing. EDF claimed that Tris had been found to be a mutagen under the 
newly developed Ames Test and that it might possibly be a human carcinogen. For 
most manufacturers of children's sleepwear, this March, 1976, petition was the first 
time that we had ever heard of Tris, or of the suspicion that it might be a possible 
health hazard. Nevertheless, because of the adverse public reaction generated by 
the EDF petition, we immediately took steps to replace the Tris-treated fabric in our 
garments. In many instances, however, such replacement was impossible, since our 
industry generally operates on a 12-month cycle from the time that fabric is pur- 
chased until the time that the garments might appear in the marketplace. 

EDF filed a second petition with the Consumer Product Safety Commission on 
February 7, 1977 demanding that all garments already produced firom fabric con- 
taining Tris be removed from sale. M/hen CPSC did not act quickly enough on this 
second petition, EDF filed a lawsuit against the Commission in Federal district 
court. It should be added that by this time, the chemical Tris was no longer being 
sold for apparel uses. On March 31, 1977, representatives of AAMA met with the 
Commission to discuss the economic imptict of a Tris ban on the children's sleep- 
wear industry. 

EDF had been pressuring the Commission to issue a ban under the Federal 
Hazardous Substances Act, and we found to our dismay that this Act contained an 
automatic repurchase requirement. We stated very candidly that we know nothing 
about the chemical properties of Tris, and that we had no way of evaluating possible 
health hazards. Our only purpose was to try to impress upon the Commission what 
would happen to our industry if the Commission issued a ban under the Federal 
Hazardous Substtmces Act. 

On April 7, 1977, the CPSC issued its ban and our industry was faced with the 
prospect of having to repurchase all unwashed garments containing Tris, whether in 
the hands of consumers or on the retailer's shelves. On April 13, 1977 the Commis- 
sion compounded this blow by stating that the children's sleepwear manufacturer 
was the only manufacturer who was required to repurchase Tris garments, and that 
our small industry should bear the entire brunt of repurchase. The unfairness of 
this interpretation was driven home to us by the fact that we had neither put Tris 
in the fabric in the first place nor specified its use. 

On May 3, 1977, after AAMA had fJed suit on behalf of its membership in the 
District Court for the District of Columbia, Judge Hart found that the CPSC had 
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acted arbitrarily and capricously, and ordered the Commission to redefine the 
banned product so that the repurchase responsibility under the Federal Hazardous 
Substances Act would be broadened. The Commission then averted the need to 
comply with Judge Hart's order by reissuing its ban so as to include the Tris 
manufacturer, the fiber, yam and textile manufacturers, as well as the other 
segments of the children's sleepwear industry. Later that same month, however, 
Springs Mills, a textile manufacturer, sued the CF'SC in the District Court for the 
District of South Carolina with the result that the entire ban was overturned. 

Despite the decision of the South Carolina Court in the Springs Mills case, the 
Commission issued a "Statement of Policy" in December of 1977 stating that while 
they could not ban Tris by regulation, they still believed that Tris was hazardous 
and that they would therefore seek to block the sale of Tris garments in Federal 
District Courts throughout the country. The result, of course, has been a de facto 
ban, and we, the apparel manufacturers, are again the losers. We have reimbursed 
our retail customers who have sent back the 'Tris garments which they purchased 
from us, and yet we have no effective recourse against our suppliers. As a result, 
the entire loss falls on us. 

And what has the impact been on our industry? A few of us have suffered 
bankruptcy, while others have simply locked their doors. Some have shifted com- 
pletely and now manufacture other apparel products, while others continue to exist 
because of the confidence of their creditors, or through the temporary expedient of 
SBA loans. For most of us, however, we continue to survive because we believe that 
the many inequities imposed on us since April, 7, 1977, will eventually be recognized 
and that, through your actions, we will be given the compensation we so desperately 
need, and so properly deserve. 

At this point, a word or two should be said about exports. On July 20, 1977 the 
CPSC held a public hearing on the export question and then on October 20, 1977, 
the Commission voted that it had no authority to prohibit the export of those 
products or substances which it considered to be hazardous. Relying on this action 
of the Commission, some sleepwear manufacturers found a partitd remedy to their 
financial pressures and exported Tris garments to other countries. In most in- 
stances, these manufacturers recovered only 10 to 30 cents on the dollar. In May of 
this year, however, the Commission reversed its position on exports and voted that 
it did in fact have authority to prohibit the export of goods that had already been 
introduced into domestic commerce. Despite this change of position by the Commis- 
sion, we understand that there has been some criticism of those firms which 
exported Tris garments and we would like to make clear that we believe these 
firms, as well as those which did not export, are equally entitled to indemnification. 

One of the best indications of the need for this legislation is the letter of April 27, 
1978 to Chairman Rodino from the five Commissioners of the CPSC. The Commis- 
sioners have stated that they support this legislation, and that our industry has 
been economically harmed through no fault of our own. Furthermore, we agree with 
the Commissioners that the Judiciary Committee should consider the various cir- 
cumstances surrounding the use of Tris, and we are prepared to discuss these 
circumstances with you today. 

Mr. DANIELSON. Mr. Harris. 
Mr. HARRIS. Thank you, Mr. Chairman. 
Are the sleepwear fabrics you are using today, have used in 

recent years, more flammable than fabrics previously used? 
Mr. SHIREY. Flammability is determined in our industry by a test 

that is stipulated in the children's sleepwear standards, and it is a 
pass-fail test, so any fabrics that pass that test we consider accept- 
able under the Government standard, and it really does not qualify 
ranges. It simply is pass-fail. 

I would say this in regard to that answer. The test has been 
modiiled by the Consumer Product Safety Commission since the 
first of this year. Now they concluded that the amendment that 
they made to it, which deleted what is called a residual-flame-time 
test criterion, did not seriously affect or adversely affect the safety 
of our products. I question the wisdom of the original standard in 
having included that provision in the outset, and it was to meet 
this criterion that most chemicals were used in our fabrics all the 
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years during which the standard existed, so since the test has been 
changed, that minor factor has been removed, and to that degree, 
there is a safety level which the Commission found inconsequen- 
tial, which is no longer part of our requirement, but the removal of 
that test factor is the reason that today we are able to produce 
garments without chemicals, I might add, that do meet the present 
remaining standard. 

Mr. HAitRis. This is new knowledge for the committee, to me at 
least. Let me take you a step back before these standards were 
issued that really required—or the industry apparently felt re- 
quired—the use of Tris. What had been the nature of the use of 
fabric at that point? In specific terms, did the new polyesters, the 
synthetics and what have you, tend to be more flammable than the 
cottons and flannels you had used previously? 

Mr. SHIREY. They were flammable in a different sense. They both 
failed, without chemical additives, the test as it was originally put 
in place. 

Mr. HARRIS. I am merely asking what had been the nature of the 
industry? 

Mr. SHIREY. Let me respond this way. Up until the standard was 
passed, the consumer, again who is king in our industry, had said 
they wanted basically a cotton sleepwear garment that was alMor- 
bant, comfortable, both warm and cool, depending on how it was 
produced, and about 80 percent of all children's sleepwear was 
made out of cotton. 

Mr. HARRIS. This is my question. 
Mr. SHIREY. Yes. The polyesters which replaced the cotton with 

Tris were most like cotton, and that was probably the reason that 
they exercised a growing prominence in the marketplace, because 
they, though a synthetic, were more like cotton than anything else 
we could produce. 

Mr. HARRIS. Let me state this. You had an industry that had 
been making sleepwear for quite a few years. 

Mr. SHIREY. Yes, sir. 
Mr. HARRIS. All of a sudden, as I recall, we had a tremendous 

nationwide public relations, consciousness-raising process, which 
was one of the great miracles of our time, that sleepwear, chil- 
dren's sleepwear, was flammable, and that it shouldn't be. 

What I am trying to determine is this: Had there been a develop- 
ment, as the synthetics came along, that tended to make the sleep- 
wear in the 1960's more flammable than sleepwear in the 1930's? 

Mr. SHIREY. NO, not at all. In fact, in all fairness, they were less 
flammable because under the Flammable Fabrics Act of 1953, as 
amended in 1967, they were actutilly less flammable than they had 
been in the 1930's because there were refinements made to those 
fabrics that kept them from ever getting on the market if they 
were highly flammable, and there probably were some children s 
sleepwear fabrics on the market in the 1930's that would not meet 
the 1953 or 1967 Flammable Fabrics Act. 

Mr. HARRIS. YOU are saying when the standards came along, 
when we had the big push to put higher standards on children s 
sleepwear, that the industry was manufacturing sleepwear that 
was in historical perspective safer than it had been in previous 
yeaiB? 
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Mr. SHIREY. Safer than it would have been prior to the Fleunma- 
ble Fabrics Act, yes. 

Mr. HARRIS. Obviously, now I know what a businessman like you 
has to do in the market. I understand how competitive the apparel 
market is. 

Mr. SHIREY. I am finding out again every day how competitive it 
is. 

Mr. HARRIS. Someone said turkey one year, feathers the next. 
Mr. SHIREY. Yes. 
Mr. HARRIS. I can understand and I think your knowledge is 

good, how sensitive you had to be in the marketplace for consumer 
acceptance, just as we have to be to the electorate. But the point of 
the matter is that you do have a responsibility with regard to the 
product which you put into the market other than gaining consum- 
er acceptance. The consumer may not be sensitive to the safety 
factor, may not be sensitive to health factors, and the manufactur- 
er does have some responsibility. He can't just put a piece on the 
market without regard to health or safety factors. 

Now you have sfifety factors come down to you in the way of 
Government regulations. 

Mr. SHIREY. Right. 
Mr. HARRIS. Ajnd you had to respond to it some way. Obviously 

when you went to your supplier, you had to be in a position of 
saying "I need fabrics that meet the safety standards." 

Mr. SHIREY. That is the only fabric we could use, that is correct. 
Mr. HARRIS. And so you did make that demand on your supplier? 
Mr. SHIREY. Certainly. You see again the fabrics supplier had a 

test to pass, but after we made the garment, we had to test the 
garment once it had been produced. We cut seams out of the 
garment and tested it before we could ship them, so we had to get 
fabrics that passed in order to produce garments that passed, and 
the present standard is both a fabric and a garment standard. 

Mr. HARRIS. But in that process, was the question asked, or did 
anyone in the industry express concern as to whether or not there 
were health problems here with regard to the fabric? 

Mr. SHIREY. We asked at the time the original standards were 
being passed about the possible side effects of chemicals that we 
knew would have to be added and were told don't bother about 
that. You go meet a performauice standard, and that is what we 
did. 

Mr. HARRIS. Yes, but as you go round bu}dng material, as a 
manufacturer, you have to be sensitive about a number of prob- 
lems with regard to the fabric that you are buying, not just what 
those standards were that were set down bv Grovemment, but 
whether it is going to wear well, whether it will wash well, wheth- 
er it is going to hold up. Certainly when you get a fabric, to 
manufacture a product, you have to be concerned about a lot of 
other qualities than just meeting the standards that the Govern- 
ment sets down. 

Mr. SHIREY. Yes, we do. We are looking at the performsmce 
standards, however, because as apparel producers, we are not 
chemists. We are related to performance of our product. If the 
seams fall apart, we can deal with that. If the color washes out, we 
are not chemists. We send it back to the textile mill and say "Hey, 
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look, you gave us a color that faded." But we don't ask them what 
their dye formulation was because we wouldn't know if they told 
us. 

Mr. HARRIS. But you are interested in the fact that it doesn't 
fade. 

Mr. SHIREY. Certainly. That is a performance standard we can 
deal with. We have the technical ability to deal with. 

Mr. HARRIS. And you probably are interested too, aren't you, in 
whether or not they are putting something into that fabric at some 
point in time that is going to cause cancer? 

Mr. SHIREY. Oh, obviously so. We were very anxious to move 
away from it, for a whole variety of reasons, as soon as we found 
out that it was even suspected of being improper. 

Mr. HARRIS. I am not talking about just that. I am talking about 
anything. I think you want the supplier to provide you with some- 
thing that is not hazardous to health. 

Mr. SHIREY. Certainly, just as we want the Government not to 
require us to use something that is. 

Mr. HARRIS. Exactly, and I just wondered if you asked that 
question. 

Mr. SHIREY. We did at the time the Government passed the 
standard. 

Mr. HARRIS. I am not talking about asking the Government now. 
I am talking about asking the supplier whether or not he is supply- 
ing you with something safe. 

Mr. SHIREY. I will tell you what. I would have as much reason to 
ask that question as I would the maker of my television set to give 
me a schematic, because I wouldn't have understood the answer. If 
he had given me the answer, I couldn't have understood it. We 
don't have that technical ability in apparel. 

Mr. HARRIS. But you could ask the question whether or not, to 
his knowledge he has put any carcinogens into his product. 

Mr. SHIREY. I could have asked the question, yes, I could have. 
Mr. HARRIS. What do you think he would have answered? 
Mr. SHIREY. NO. 
Mr. HARRIS. The essential question here that we have to deal 

with is what responsibility your industry has with regard to acquir- 
ing products that are safe as far as the consumer is concerned, both 
from the health standpoint and the safety standpoint. The reed 
question, I think, that the committee is going to have to resolve is 
whether you met those responsibiliteis, whether in fact the taxpay- 
ers should pick it up for you and which responsibilities are purely 
those of government. 

That is a tough question for this committee, I think, to answer, 
and I think my line of questioning is simply to try and get into the 
record a response from you that your industry took those steps that 
they thought were necessary, not just that were forced upon them 
by government, but those steps that they thought were necessary 
to assure the health standards and safety standards of the product 
they were putting to the public were being met. 

Mr. SHIREY. Yes, absolutely. You know, were we to have asked 
the questions you are suggesting that we might have asked would 
have been beyond our position in the marketplace. We did not 
interface with the chemical companies; we did not buy chemicals. 



We did not know what they had to do to make the fabrics meet the 
standards the Grovernment put on them ag£iin. 

It would make as much sense for my wife to ask about the 
chemical compound in her detergents so she would not mess up the 
stream. You just do not ask the questions beyond your intellectual 
capacities. 

Mr. HARRIS. I understand that answer. 
Just one last question: At what point in the line of your industry 

do those questions get asked in the absence of government inter- 
vention, at what point in the industry do those questions get asked 
as to the safety and health standards with respect to putting in a 
chemical or any other elements in a product to eventually reach 
the consumer? 

Mr. SHIREY. I suspect it first gets £isked by whoever makes the 
chemical and whoever buys the chemical. 

However, it seems to me in this particular situation what we are 
looking at is a hazard that developed and if you want to trace it 
clear back to its roots, it is the scientist who must bear the blame, 
because he produced the product and he didn't have the wisdom to 
properly evaluate before he enabled his employer to put it in the 
marketplace. 

Mr. HARRIS. I don't know. I don't know what the scientist means 
exactly, but there is somebody along the line that sold a product 
that was unsafe. 

Mr. SHIREY. That is true, and that seems to be a part of the 
affluent society in which we live. If we are going to benefit by its 
amenities, we bear some responsibility for even living in the envi- 
ronment in which they operate. 

Mr. HARRIS. It seems to me that there is someone other than 
government who takes responsibility for putting a product on the 
market as unsafe. 

Mr. SHIREY. Maybe it's the development of human knowledge, 
and the Government required us to be forced into the use of a 
product that had not properly been evaluated. I too agree with Mr. 
Simpson, I think there were errors the Government made, not just 
one. 

First, the unusual stringencies in this standard which have now 
been removed and were, in fact, the cause of our having to use 
chemicals in our products, or fabrics, chemicals in the fabrics in 
the products we ended up producing. 

Secondly, I question also the ban. That involved the recall. 
Mr. HARRIS. This was, of course, what my line of questioning 

with Mr. Simpson was trying to develop. There is not a single 
Member of the subcommittee that would not like to step in, if 
proper, to help an industry that has been especially hazardously 
affected this way, especially one comprised of as many small busi- 
nesses as yours. 

But, my question is, what Government action was improper? As 
close as I can come, the element that seems to be improper, that 
caused the economic detriment was the recall. 

Mr. SHIREY. The recall, and let me make the further observation, 
the last statement of mine was a personal statement and not an 
American Apparel Manufacturers Association statement. It is a 
personal observation. 
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Mr. DANIELJSON. I have only a couple of questions. 
I was interested very much in Mr. Harris' questions. Someplace 

along the line the Tris was added to the fiber, to the threads, the 
yam, the fabric, to the end product, to what became the end 
product. 

Mr. SHISEY. Yes, that is correct. 
Mr. DANIEI;SON. It is my understcuiding you in the manufactur- 

ing part of this chain did not add the Tris. 
Mr. SHIREY. That is right, sir. 
Mr. DANIELSON. YOU purchased the raw materials or fabrics from 

your suppliers which were represented £is meeting the standards of 
the flammability tests. 

Mr. SHIREY. We were required to do so, yes, sir. 
Mr. DANIELSON. That is what you did, didn't you, whether you 

were required or not ? 
Mr. SHIREY. That is correct. 
Mr. DANIELSON. And beyond that you did not go back behind 

your supplier to find out what that person put into the fabrics. You 
bought a fabric. 

Mr. SHIREY. That is right. I don't ask them the molecular struc- 
ture of the compound of their dye stuff. 

Mr. DANIELSON. I am simply trying to move backwards along a 
chain of processing to find out where the Tris came in. It is your 
representation that the Tris did not come in from your part of the 
industry. 

Mr. SHIREY. Very definitely so. 
Mr. DANIEI^ON. You made a statement, I think it was a part of 

your ad lib that I didn't find in the statement, referring to chemi- 
cals which were mandated, did they use the word "mandated". 

I don't find any chemicals were mandated anywhere. 
Mr. SHIREY. TO use a term that Mr. Simpson used, he said that 

the practical result of the standard was to mandate the use of 
chemicals. I can explain that. 

Mr. DANIELSON. Is that the sense in which you used it? 
Mr. SHIREY. Yes; that is correct. 
Mr. DANIELSON. Ok. No problems. 
You assisted me greatly in one point. You said on October 20, 

1977, the Consumer Protection Safety Commission voted that it had 
no authority to prohibit the export of these items. 

Mr. SHIREY. That is correct. 
Mr. DANIELSON. I didn't know that, and that remained in effect 

for several months? 
Mr. SHIREY. Until May. 
Mr. DANIELSON. Until they reversed themselves? 
Mr. SHIREY. That is correct, sir. 
Mr. DANIELSON. NOW, do you know of any economic purpose to 

which the Tris-treated garments and fabrics can be used otherwise, 
I mean in light of the ban? 

Mr. SHIREY. The suggestion was made that adult wearing apparel 
was not involved, the suggestion was made that other end use 
products, all other end use products other than children's sleep- 
wear was not affected by the ban, so to the extent there is fabrics 
left, possibly it could be diverted into another use. 



However, fabrics with little ducks all over them probably 
wouldn't go very well as a headliner in a car. 

Mr. DANIELSON. It probably has a bad connotation. 
I believe I have no further questions here. 
Can you other gentlemen tell me, and I am going to go from left 

to right, just traditionally. 
Do you have something that is new, additional, different that you 

would like to add to this information? I want to point out some- 
thing: I don't want to cut anybody off, but we have a staff gone 
rampant, and we have enough witnesses to stay here until 8 
o'clock, but I don't want to cut anybody off. 

Mr. FEUER. Mr. Chairman, my testimony is somewhat different 
in certain respects that have not been covered, and I would like to 
have it a part of the record. 

Mr. DANIELSON. Your statement, without objection, will be re- 
ceived in the record. 

[The prepared statement of Mr. Feuer's follows:] 

SUMMARY OP PREPARED STATEMENT OP LEO J. FEUER, PRESIDENT OP THE WILUAM 
CARTER CO. 

The William Carter Co., one of the largest manufacturers of children's sleepwear, 
actively supports the proposed legislation to provide indemnification for losses in- 
curred by the apparel industry as a result of the ban and repurchase of sleepwear 
containing the chemical Tris. The use of Trus was effectively mandated by the 
promulgation of the standard for children's sleepwear, FF3-71. 

Carter's stopped using Tris at the earliest indication of possible hazard, and yet, 
because the CPSC not only banned future sales but ordered the repurchase of 
previously manufactured merchandise, the company has suffered a loss of 
17,000,000, approximately $5,000,000 of which would be recovered under the pro- 
posed legislation. While borrowed funds have helped the company sustain these 
losses temporarily, that is only a stopgap measure and these loans must be repaid. 
In the interests of equity and economic justice, those who mtmufactured Tris-treated 
garments should not be forced to bear the entire burden for losses resulting from 
well-intentioned but poorly implemented Grovernment pwlicy. 

Mr. Chairman and Members of the Hearing Panel, my name is Leo J. Feuer and I 
am President of The William Carter Co. Our company was founded 113 years ago, 
and its trademark "Carter's" has become a household word in the United States, 
generally recognized by mothers as the top brand for infants' and children's under- 
wear, sleepwear and outerwear. Throughout its history, the company's success has 
been based on integrity, quality of product and fair dealings with its employees, 
suppliers and customers. 

Entirely apart from monetary losses, the company has suffered considerably from 
the Tris ban because of the feeling on the part of mothers, attested to by many 
letters and telephone calls, that somehow Carter's should have protected them from 
Tris and the anxiety of possibly having exposed their children to any risk of illness. 

This loss of good will cannot be measured or restored by any legislation. Many 
mothers, however, blame the Government for the mandating the standards in the 
first place and particularly for not allowing them freedom of choice between flame- 
retardant an non-flame-retardant garments. 

Specifically, the CPSC could and should have promulgated standards, as they 
were urged to do on many occasions, which would not require chemical treatment 
for sleepwear sizes 0-6X, Only after the April 8, 1977, ban and under considerable 
pressure from consumers, sleepwear manufacturers and the Congress, did the Com- 
mission initiate action to relax the standard for sizes 0-6X to conform it to the less 
stringent standard for sizes 7-14. Nearly ten months elapsed before the Commission 
took fmal action on this seemingly simple and logical step. 

Even today we don't know how we as a manufacturer could have done anything 
differently after the FR standard for children's sleepwear for sizes 0-6X was pro- 
mulgated and become effective in 1973. We do know that the need for chemical 
treatment could have been avoided if the original FR standard for sizes 0-6X had 
been made slightly less stringent, in line with the subsequently adopted sizes 7-14 
standard. Furthermore, in 1974, when the Commission adopted the standard for 
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sizes 7-14, it could have revised the earlier 0-6X standard, an action which the 
Commission did not take until almost four years later. 

Carter's did extensive research and other exploratory work during the two-year 
period prior to the promulgation of the first sleepwear standard FF3-71 and the 
further two-year period prior to its effective date. This work led to the conclusion 
that cotton, which had been the fiber of almost universal choice in the children's 
sleepwear field, would no longer be usable except in certain woven fabrics with very 
heavy chemical add-on. Knit cotton fabric simply could not be made to perform 
according to the standard. That left two domestic and several foreign inherently 
flame retardant synthetic fibers, but most of these had such serious drawbacks from 
a consumer standpoint that one m^or retail chain subsequently had to discontinue 
sale of one of them at great expense, after selling this merchandise for about a year 
and a half. In any case, the inherently flame retardant synthetics were not availa- 
ble in sufficient quantity to supply the needs of the market, and they had serious 
performance deficiencies for a number of specific sleepwear products. That left only 
chemically treated polyester as the most viable alternative and that is what in fact 
became the most desirable product from a consumer standpoint in terms of price, 
durability and aesthetics while still meeting the then stringent flammability stand- 
ards. 

Carter's and other manufacturers were very much concerned about the use of 
chemical treatments with which they had no prior experience, and particularly the 
dermatological and toxicological effects on young children. We worked with chemi- 
cal companies, some of the doctors who strongly favored stringent flame retardant 
standards, and medical laboratories to try to assess these potential problems. We 
also appriised the Commerce Department, which was initially in charge of adminis- 
tering the Flammable Fabrics Act, and subsequently the Consumer Product Safety 
Commission, in open hearings of these concerns but they, nevertheless, promulgated 
a standard of such stringency that chemical treatment, in fact, became mandatory. 
We further asked this agency to include in the standard a list of chemical finishes 
approved by the Surgeon General, or at least a mandated protocol for testing such 
fijushes, but these requests were not honored. 

The selection of Tris was one in which the sleepwear manufacturers virtually had 
no choice. Tris was the only chemical available which could be commercially applied 
to polyester fiber and which met the durability requirements of the FR standard. It 
should be emphasized that the decisions regarding the use of FR chemicals were 
made at a time when there were no studies or scientific evidence available indicat- 
ing that there might be a health problem associated with any of the alternatives. 
We were simply trying to provide the best product at a reasonable cost. Carter's did 
not begin using Tris until its own research work and other available information 
demonstrated that it cleared dermatological and toxicological tests. Furthermore, 
Tris had been used for over 20 years in other industries, and there was no reason to 
believe, based upon that expeicence, that the ultimate user of the Tris-containing 
product of the employees who came in daily contact with it would suffer any 
harmful effects. 

Early in 1976, after the newly developed so-called Ames screening test indicated 
that Tris was a mutagen. Carter's considered it prudent to discontinue further use 
of Tris. The Ames test is designed to shorten the normal two and a half year testing 
period for carcinogenicity to a matter of days, but is predictive value is not univer- 
sally accepted by the scientific community. There was also a contemporary study by 
the Environmental Protection Agency which appeared to exonerate Tris and other 
flame-retardant chemicals as possible carcinogens. It is clear that Carter's stopped 
using Tris at the earliest indication of possible hazard or adverse publicity, and that 
amy financial loss from the subsequent ban and recall is not due to a disregard of 
any early warning signal, but rather to the massive repurchase of previously manu- 
factured merchandise from retailers after the ban. 

It is estimated that children's sleepwear covered by the FR standards represents 
about $500,000,000 per year in annual sales at wholesale cost. This so-called sleep- 
wear includes not only boys' and girls' pajamas and nightgowns, as well as footed 
sleepers which are normally thought of as sleepwear, but also the widely used 
infants' stretch coveralls and other layette items for infants under the age of one, 
all of which are included in the definition of sleepwear for the purposes of flamma- 
bility standard. There are slightly over 100 companies which make children's sleep- 
wear. Carter's and a few other companies are substantial in size with the remaining 
producers being most small companies with annual sales well under $10,000,000, 
and located in many states. Under the present circumstances, we consider ourselves 
most fortunate in that two-thirds of our company's business is devoted to children's 
underwear and outerwear and only one-third to sleepwear. If it were not for our 
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relative size and diversifled product mix, it is likely that the Tris ban and repur- 
chase would have had a more devastating effect on our company and resulted in 
curtailment and layoffs, or even bankruptcy. 

This committee is being asked to make recommendations on a bill which would 
indemnify manufacturers for the losses incurred in the government-mandated re- 
purchase of Tris-containing children's sleepwear. Our best estimate is that the loss 
to Carter's is approximately $7,000,000—probably the largest loss sustained by any 
one company. Of this $7,000,000, approximately $5,000,000 would be recovered by 
the company if the proposed legislation is passed. You might well raise the question 
whether the company could not sustain a $7,000,000 loss without getting a helping 
hand from the government. Let me put this question into proper perspective. Profits 
in the apparel industry are very low compared to most other industries. Even a 
relatively successful company like ours has averaged only three percent net profits 
on sales over the past ten years, and in our best year we made only 3.8 percent. The 
children's sleepwear part of our business has made virtutdly no money at all since 
FR standards went into effect in 1973. 

Our sleepwear manufacturing plants are located in Mississippi, Georgia, and 
Texas. It should be obvious in view of the low profitability at these products that 
without some form of indemnification, the continued existence of these plants and 
the associated jobs could be in serious jeopardy. We have been able to obtain 
commercial loans to help meet the costs associated with the recall, but these loans 
must be repaid. Under the circumstances we do not believe that our shareholders, 
our employees and our customers should be made to suffer because of the vicissi- 
tudes of government Commission regulations. Equity and fairness dictates that the 
resulting burdens be shared by the society which the industry and the government 
sought to protect. 

The majority of sleepwear manufacturers being faced with severe or even fatal 
losses due to the Tris ban are considerably smaller, do not produce their own fabric 
as we do, nor have available to them research and other specialized personnel. If 
Carter's, with its resources and intensive efforts related to FR sleepwear dating 
back to early 1969, is faced with a staggering loss, it is not difficult to imagine the 
disastrous consequences that this ban and recall is having on other manufacturers. 

Immediately after the April 8 ban, and in spite of our belief that it was uivjusti- 
fied, and could be overtuned by court action. Carter's forthwith initiated the proce- 
dures necessary to comply with repurchase regulations. This has been a major effort 
involving our entire sales force of approximately 70 persons, and the setting up of a 
huge, complex warehouse and check-in operation in newly rented space, to receive 
and process what has proven to be a return of well over a million garments. To put 
this into perspective, the weight of the returned merchandise is estimated at some- 
thing over 200 tons of children's sleepwear, and we have as yet no method of 
disposal. Smaller companies could not undertake a comparable operation without 
going out business, unless there is indemnification. As you know, the CPSC's 
method of arriving at the order to ban and recall was challenged in a U.S. District 
Court and that court held that the ban is invalid because the industry was not 
afforded due process. 

The Commission was enjoined from enforcing its ban and that injunction has been 
upheld pending appeal. The appeal by the Commission is still pending; however, in 
I>Bcember of 1977, the Commission withdrew its interpretive rulings of April 8 and 
June 1, 1977 and issued a so-called statement of policy in which it states its 
intention to enforce the sales ban and repurchase through individual court action. It 
should be noted that the Commission promulgated standards which, in essence, 
mandated the use of Tris under the Flammable Fabrics Act yet chose to issue its 
interpretive ruling under the Federal Hazardous Substances Act. All of this, under- 
standably, has created confusion in the industry. 

As far as indemnification is concerned, however, the justification and immediate 
need is certain, in the public mind, Tris is a suspected carcinogen and Tris<ontain- 
ing sleepwear will never again be a salable item. No court decision or legislation 
can change that. For the many manufacturers who were somehow able to initiate 
repurchase, that process is well underway, if not nearly completed. As a result, 
losses have occurred which cannot be recovered unless there is indemnification. 

I respectfully urge passage of this legislation for indemnification as the way to 
preserve a small but important segment of the apparel industry and to give consum- 
ers a broad, competitive choice of merchandise from a wide range of manufacturers. 

Mr. DANIELSON. YOU can summarize it, probably. 
Mr. FEUER. Yes. 
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The only things that may not have been covered are where we 
differ. Our company does differ from the majority of the industry 
in several respects. 

One, we are the largest in this field. 
Second, we were not making just the sleepwear. 
Fortunately, two-thirds of our business was in underwear and 

outerwear. So we are not on the verge of bankruptcy. However, we 
were seriously hurt £md this obviously is going to affect, unless we 
get some indemnification, all our future plans, our future expan- 
sion. 

We need three plants basically at the present time, which could 
be paid for by this loss, and if we don't get it, then those plants will 
not go up and the people, roughly 1,000 people, directly will not be 
employed. 

Now, there are a couple of other things. We differ also in the fact 
that we did not generally buy the fabrics. We are a vertical oper- 
ation; we knit our own fabrics for those garments in sleepwear. 

So, we bought yam that already contained the Tris for certain 
products, and the Tris in that case was put in by the fiber manu- 
facturer, not the yarn manufacturer, but the fiber manufacturer, 
and we thought it was an outstanding product because, having 
been added at that stage of manufacture, it was really locked in. It 
was not something that was added afterward. 

Also, we did produce fabrics and, as Mr. Shirey said, before the 
standards practically all of the sleepwear was made of cotton. After 
that we could not use one ounce. We worked for 3 years trying to 
perfect a treatment, chemical treatment, the one Mr. Simpson 
referred to, to make a satisfactory knit fabric and it could not be 
done and has not been done to date commercially. 

So we had to switch to a sjmthetic and we found that, in fact, we 
not only had to switch to a synthetic, polyester, but also to a 
chemically treated polyester. 

At the time of the promulgation of the original standard there 
were practically no other choices. The other choices were so bad 
that they really were not available. 

Subsequently, some other materials have become available. 
For example, there is one fiber, there are really several fibers 

now that are inherently flame retardant. They are quite good for 
certain uses, for others they are not. 

Of course, being sjnithetic, made from chemicals, there is no 
telling that some day somebody might not raise a safety question 
about those. But I would like to go back to the standard itself for a 
moment. 

We do also believe that the original standard, and we testified at 
length at the time, was too stringent. The reason I believe it was 
put in, in the form it was is that there was one type of cotton 
flannel fabric available on the market at that time that had been 
chemically treated that could meet this particular standard, and 
they said, "See, it can be done." 

But that was just for one product, one type of product, one 
weight. And it conteiined about 35 percent of chemicals in it. Not 
that that chemical was never found to be bad, but that much 
chemical we just didn't believe in for little children. Besides, it 
could not be done practically in knitted fabrics. 
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So we think the original stfindard was too stringent, and we try 
to point that out. 

Second, the original standard only covered sizes from 0 to 6, the 
very smedlest children. 

In 1974, the Commission added a standard for the larger sizes, 7 
to 14, and it recognized that the original standard might have been 
too stringent, so it made it slightly less stringent. That slight 
difference we believe made no difference in the safety of the gar- 
ments, but it did eliminate the need for the chemical treatment, 
because this later, second standard, could be met with polyester 
that was not reated with chemicals. 

That was in 1974 that that standard was adopted. 
Now, at that point, logically the Commission should have con- 

formed the earlier standard for the small size range to this later 
standard. But they didn't do it. If they had, it would have avoided 
this whole problem. 

Mr. DANIELSON. May I interject? 
You mean to say after that date there were two stemdards, one 

from 0 up to size 6 and a second one? 
Mr. FEUER. Yes, sir; there were two standards in effect imtil 

February of 1978. 
Mr. DANIELSON. One standard up through size 6 and another one 

7 to 14? 
Mr. FEUER. Right. 
Mr. DANIELSON. Are they all the same now? 
Mr. FEUER. They are all the same now, and it took the Commis- 

sion 10 months after the ban and recall even to make a small 
change and logical change of conforming the two size standards. 
That certainly was something that almost anybody should have 
recognized at that point, certainly, in 1976 and 1977, that if chemi- 
cals are being questioned, let's use the one standard that does not 
require chemicals. 

But it was not done until February of 1978. 
I might just re-enforce the fact that although there were con- 

cerns about untested chemicals in the early days, we had all of the 
tests done that we knew about. We had dermatological studies done 
by outside consultants and toxicological studies. We thought of the 
fact the child could chew on a garment, and so we had certain tests 
run for that. 

No one thought of the possibility of conducting a study that 
would actually feed a raw chemical in massive doses for 80 percent 
of an animal's life, that that could be in anv way related to 
wearing apparel, so that no one ever thought of that, and when the 
thing first came out in 1976, this Ames test which threw some 
doubt on the safety of Tris, as has been testified here, everybody 
moved away from it quickly. 

That was the first notice anybody had of any possible danger. 
And that is it. 

Mr. DANIELSON. Thank you very much. 
I have no questions. 
Mr. Harris? 
Mr. HARRIS. DO I understand that within your compsmy you 

actually bought Tris and  
Mr. FEUER. Yes. 
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Mr. DANIELSON [continuing]. Treated fabric with it? 
Mr. FEUER. Yes. 
Mr. HARRIS. Who manufactured the Tris? 
Mr. FEUER. We bought the Tris from a company or maybe a 

couple of companies that were so-called intermediary manufactur- 
ers. They didn't really manufacture it, they bought the Tris from 
the original manufacturer and then they compounded it, in other 
words, there were things added to it and it was put into an emul- 
sion form so it could be usable by a textile firm like ours. 

So we were really still two steps removed from the original 
manufacturer. 

Mr. HARRIS. But when you bought this product you made inquir- 
ies as to the nature and  

Mr. FEUER. We certainly did. 
Mr. HARRIS. And safety of this product? 
Mr. FEUER. Yes. 
Mr. HARRIS. Were the health factors with regard to this product 

inquired from the supplier? 
Mr. FEUER. Yes, we inquired, and we got a record of all of the 

tests that had been conducted and they, frankly, were all of the 
tests that we or as far as we know anybody else knew about. 

The carcinogenicity issue didn't come up until 1976 and, in fact, 
even when that issue came up, we started to do a lot of research 
into it, and we found an EPA study that had just been published in 
December, I think of 1976, I am sorry, it was 1975, just 3 months 
earlier, that completely exonerated 'Tris and other chemicals of a 
like nature from specifically carcinogenicity. 

Mr. HARRIS. TO pursue my line of questioning a little bit more, 
when you buy these chemicals you are obviously interested in 
health factors; you don't want to buy a chemical to put into your 
fabrics that is going to cause rashes over 80 percent of the kids 
that wear it. 

Mr. FEUER. Right. 
Mr. HARRIS. So you are concerned? 
Mr. FEUER. Yes; we certainly are. 
Mr. HARRIS. Certain tests are conducted by your supplier. 
Mr. FEUER. And by us. 
Mr. HARRIS. Before you buy the product? 
Mr. FEUER. And, in fact, we sent the Commerce Department 

originally during the period of testimony, when the standard was 
first promulgated in 1971, we sent the D^epartment the results of 
some tests that indicated rash problems with chemicals. 

Mr. HARRIS. AS you pursue those concerns, do you feel that there 
was a failing upon your intermediate supplier, or your ultimate 
suppliers, with respect to the proper testing of the safety of this 
chemical? 

Mr. FEUER. I think they did everything they knew about that 
could be checked. 

Mr. HARRIS. Don't you feel  
Mr. FEUER. You see, the Ames test which the Environmental 

Defense Fund referred to in their first notice of a possible hazard 
to the Commission, I think that was done in February or March of 
1976. 

Mr. ELARRIS. February or March of 1976? 
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Mr. FEUER. Yes. 
Mr. HARRIS. Were there any carcinogenic tests made with regard 

to the Tris product that you know of or previous to that? 
Mr. FEUER. NO; not that I know of. 
Mr. HARRIS. You know, just as there must be some concern as to 

whether or not a chemical is a carcinogenic  
Mr. FEUER. I suppose in hindsight maybe there should have been 

some concern, but you see we are not producing a food product. As 
Mr. Simpson testified, there is still a lot of question about the reeil 
effect. 

Mr. HARRIS. AS to the Ames test and as to the standard? 
Mr. FEUER. The real question of hazard when you are not dealing 

with a food product and daily ingestion, but when you are deading 
with possible absorption through the skin. 

Mr. HARRIS. With your knowledge and experience in industry, 
before you started using a product or certainly a chemical that is 
going to be put into your product, does the question of whether or 
not it is a carcinogenic arise or had it not arisen? 

Mr. FEUER. It had never arisen previous to this, no. Now, of 
course, we would thoroughly check everything for that. But, tomor- 
row there would be something else, some other concern that we 
just don't know about today. After all, cancer is not the only 
hazard to man. 

Mr. HARRIS. Indeed not. You are saying that the apparel indus- 
try, as we came into the 1970's, had not at that point become 
sensitized to the problem of the possibility of carcinogenics ab^ 
sorbed through the skin rather than ingested. Is that basically it? 

Mr. FEUER. Yes, sir. 
Mr. HARRIS. Thank you, Mr. Chsiirman. 
Mr. DANIELSON. Maybe you are not the correct witness to ask, 

but I think you would be able to answer this. 
Under the buy-back or repurchase or whatever you call it ruling, 

a meinufacturer was required to repurchase from his vendees the 
manufactured garments; am I correct? 

Mr. FEUER. Yes. 
Mr. DANIELSON. Could the manufacturer in turn impose a similar 

obligation on the person, on the entity from which the manufactur- 
er acquired its Tris-treated fabrics? 

You are Mr. Herold? 
Mr. HEROLD. Yes. The operation of the repurchase provision of 

the Hazardous Substances Act requires that the repurchase obliga- 
tion flows back up the channel of distribution all the way up to the 
ultimate producer of the chemical, Tris, itself, under the existing 
Commission policy statement. 

Mr. DANIELSON. Under the hypothetical situation? 
Mr. HEROLD. Hypothetical, yes. 
Mr. DANIELSON. Under such a situation you would ultimately get 

back to the vendor of the Tris itself? 
Mr. HEROLD. Yes, but now, the extent of recovery, I might say, is 

quite limited. The way it would operate, as I understand it, is as 
follows: The retailer would recover from the apparel manufacturer 
the cost of the garment. The retailer would recover the cost of the 
finished garment. The apparel manufacturer would recover from 
the textile mill the cost of the fabric. 
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In other words, the apparel manufacturer would be out his own 
labor. 

Mr. DANIELSON. His processing? 
Mr. HEROLD. His processing. 
Mr. DANIELSON. His own added value would be out? 
Mr. HEROLD. Exactly. The textile mill would recover the cost of 

the fiber the mill purchased from the fiber company, and whether 
it was the fiber company or the mill that actually added the Tris to 
the item, the manufacturer of Tris would reimburse that entity for 
each cost of the Tris. 

Mr. DANIELSON. At each link in the chain, the person who was 
required to repurchase, but then could resell would lose his own 
value added. 

Mr. HEROLD. That is correct. 
Mr. DANIELSON. I see. OK. 
Mr. HEROLD. And I might add just to put it in some prospective, 

at least form the apparel manufacturer's standpoint, the apparel 
industry is very labor intensive, and it is estimated approximately 
two-thirds of the value of an item of apparel is labor, so even under 
the repurchase obligation imposed by the Hazardous Substances 
Act, the burden still falls very heavily upon the apparel manufac- 
turer. 

Mr. DANIELSON. I follow you on that. Ultimately, you would get 
back to the man who sold a barrel of Tris, I guess. 

Mr. HEROLD. Absolutely; that is right. His value may be  
Mr. DANIEI^SON. It would be somewhat less than the value of the 

finished garments. 
Mr. HARRIS. I guess, if I may, the point is in that chain that the 

major value you added is at the apparel manufacturing stage and, 
therefore, they are the ones that are really taking the brunt of the 
recall. 

Mr. DANIELSON. I understand that. I just wanted to trace it is sill. 
Mr. FEUER. In our case or similar cases where a mill is vertical, 

it would be something like 90 percent. 
Mr. DANIELSON. YOU would be really stuck; wouldn't you? 
Mr. FEUER. Yes. 
Mr. SHIREY. I might further add there has been no recovery up 

the chain at this point. 
Mr. DANIELSON. There has been no recovery? 
Mr. SHIREY. No recovery from apparel producers receiving any- 

thing at all up the chain. Right now we are stuck. 
Mr. DANIELSON. Any efforts been made? 
Mr. SHIREY. Yes, sir, in some cases. You see, there are only about 

six major suppliers of fabrics for our industry, £md we have to 
continue buying from them because they are the only ones produc- 
ing certified products. 

Mr. DANIELSON. You don't want to offend the cow that produces 
the milk. 

Mr. SHIREY. That is very much like it. In fact, we have been 
required to sign off we would not offend that cow to get milk in 
certain cases. 

Mr. DANIELSON. I understand the practicalities of it. 
I have no further questions. I kind of wonder if the fiammability 

was any more of a hazard here; I am not sure. 
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All right, any of you other gentlemen? 
Mr. BYRD. Yes. 
Mr. DANIELSON. Mr. Byrd? 

TESTIMONY OF DAN M. BYRD, JR., SPRINGS MILLS, INC., FORT 
MILLS, S.C. 

Mr. BYRD. Mr. Chairman, despite the fact the hour is late, I 
heard myself quoted, not by name this morning, on some of the 
things that were testified to on the Senate side and I think, if I 
may, I would like to give direct testimony rather than leaving the 
hearsay in the record. 

Mr. DANIELSON. YOU go ahead. 
I wish we could adjourn. You gentlemen and others waiting have 

gone to considerable expense to take a day or more off from your 
work, and we are going to have to just suffer, but we won't have 
this long a schedule the next time. 

Gro ahead. 
Mr. BYRD. First, let me say this, that getting to the question of 

the fabrics in the children's sleepwear market, I am sure that Mr. 
Simpson, when he mentioned a two-year period, was talking about 
the time from the original proposed regulations. But actually, in 
fact, the regulations became effective in 1971. And we then for the 
first time knew precisely what would be required. 

So we had only a year within which to conform to the regula- 
tions. 

I would point out to you that that 1 year period is only a half of 
the time that was spent by the rat and mouse feeding studies that 
developed the question of whether or not Tris was carcinogenic, so 
when we are talking about did the industry do the tests, we had a 
time frame there to meet this stringent test that was only half the 
time that is required for the rat and mouse feeding studies. 

Now, at that particular time, basically the textile industry pro- 
duced lightweight, produced fabrics for children's sleepweeir, but 
my company produced lightweight fabrics. They were either 100- 
percent cotton or blends of cotton and polyester. 

We could not at that time and we have not today been able to 
find a way to make 100-percent cotton fabrics pass flammability 
tests. The same thing is true of the blends of cotton and polyesters, 
there is still no way we know. 

When the standtird was promulgated in 1971 we immediately 
begin research on 100-percent cottons and on 100-percent polyes- 
ters. We could not get the test with the cotton. It passed the test 
erratically, but we were able with the use of Tris to meet the test, 
and produce a fabric to supply the market that we had traditional- 
ly been a bug supplier of 

Now, at that particular time Tris was the only chemical that was 
avedlable. I have with me copies of articles taken from technical 
journals at that time, the Textile Industries, the Chemical Week, 
the Journal of the American Association of the Textile Chemists 
and Colorists, and American Dye-stuff Reporter. 

All of these show at the time the Secretary of Commerce stand- 
ard was announced the state of the art was not sufficiently ad- 
vanced so that blends of cotton and polyester or cotton could be 
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satisfactorily treated, and that the only chemical that was availa- 
ble to treat 100-percent polyester was Tris. 

This is a Hobson's choice. They say they developed a perform- 
ance standard. It reminds me of when my wife told me to buy any 
color I wanted so long as it was red. There was no other chemical 
available at that time to treat 100-percent polyester than Tris. 

Mr. DANIELSON. HOW about blends, was there any other chemical 
to treat blends? 

Mr. BYRD. NO chemical to treat blends, and there is still none 
today to treat blends. 

On the question of safety, at that particular time the only re- 
quirement of the CPSC was a toxicity test, and we ascertained from 
the supplier of Tris if the Tris passed the toxicity test provided by 
the CPSC. In addition to that, we went further and we employed 
dermatologists to make tests on skin sensitization. 

At that particular time, as Mr. Shirey pointed out, no one would 
have dreamed, just like today no one could dream of a test about 
something that nobody had had any experience with. 

What we have basically here on this whole thing is a question of 
imposing on the textile and apparel industries rat and mouse feed- 
ing tests that are basically designed for foodstuffs, and it just was 
unthinkable anybody would say you have got to test for cancer by 
using tests that are designed at that time. 

Now, it was my company. Springs Mills, when we were denied an 
opportunity to be heard on the ban, that ban was promulgated 
without notice, it was promulgated without opportunity to be 
heard, without an opportunity to cross-examine or otherwise test 
the vfdidity of the so-called scientific information. 

Mr. DANIELSON. Was it on that basis that the district court 
issued, I guess it's an injunction? 

Mr. BYRD. Yes, sir. It was on that basis that the district court 
issued an injunction, and in my written testimony, which I would 
like permission to file in the record  

Mr. DANIELSON. Without objection, that will be received into the 
record. 

[The prepared statement of Mr. Byrd follows:] 

SUMMARY OF STATEMENT BY DAN M. BYRD, JR. 

At the time (1971) the Secretary of Commerce proposed stringent flammability 
standards for children's sleepwear, the industry urged additional time and further 
tests before their effective dates. These urgings fell on deaf ears. The standards 
were imposed despite industry's repeated warnings and pleas. 

To comply with the Secretary's standards, it was necessary to treat children's 
sleepwear with a chemical fire retardant. 

"TRIS was the only flame retardant available to treat pwlyester, acetate and 
triacetate fabrics used for children's sleepwear which would enable the sleepwear to 
comply with the Secretary's standards. Nothing was available to treat cotton and 
blends of cotton and synthetic fibers, the traditional fabrics used for children's 
sleepwear. 

The Secretary's standards had the practical effect of the Federal Government's 
ordering that TRIS be used. 

On April 8, 1977, the CPSC banned TRIS-treated sleepwear and ordered its 
repurchase. 

Thus, another department of the same Government has not only banned TRIS but 
ordered the repurchase of articles containing it. Moreover, it did so without notice 
of a hearing, without a hearing, and without opportunity to cross examine or 
otherwise test the creditability and validity of evidence. 

31-454 O - 79 . 
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The CPSC's ban was enjoined by the U.S. District Court for South Carolina and 
the matter is now on appeal to the U.S. Circuit Court for the 4th Circuit. Evidence 
from CPSC's files in the court case raises serious questions as to whether there was 
a scientific basis for the CPSC's determination that TRIS in children's apparel was a 
hazardous substance in the first place. 

The apparel and textile industries have acted responsibly throughout this entire 
debacle which was forced upon them by the Government. 

The Government has a financial responsibility and should respond in an adequate 
and timely manner. S.1503 provides a fair and equitable course for Government to 
take. 

STATEMENT OF DAN M. BYRD, Jr. ON BEHALF OF THE AMERICAN TEXTILE 
MANUFACTURERS INSTITUTE, INC. 

Mr. Chairman, my name is Dan M. Byrd, Jr. I am Vice President, General 
Counsel and Secretary of Springs Mills, Inc. Our executive offices are located at 
Fort Mill, South Carolina, and our textile plants are located nearby in North and 
South Carolina. 

The national trade organization for the textile mill products industry is the 
American Textile Manufacturers Institute. ATMI's members constitute about 85 
percent of the spinning, weaving, knitting, and finishing capacity for textile mill 
products in the United States. 

ATMI appreciates deeply the opportunity to testify in support of S. 1503, H.R. 
7158, and other bills to provide for the payment of losses mcurred following the 
actions of the Consumer Product Safety Commission (CPSC) declaring the chemical 
flame retardant TRIS, and all garments, fabrics, yams, and fibers containing TRIS, 
intended for use by children to be "banned hazardous substances" under the Feder- 
al Hazardous Substances Act.' The CPSC's actions, if valid, would trigger the 
repurchase provisions of the Federal Hazardous Substances Act, resulting in losses 
to the industry which have been estimated by the CPSC to be approximately $200 
million. 

Any consideration of the textile industry's use of TRIS as a flame retardant 
should begin with the history of our industry's involvement in seeking to comply, 
within an extremely limited time frame in 1971-72, with the Government's mandate 
for flame resistant fabrics for children's sleepwear. 

The Flammable Fabrics Act was passed by Congress in 1953 and, effective July 1, 
1954, required that all fabric intended for use in wearing apparel thereafter intro- 
duced into commerce had to meet a certain standard for flammability. That stand- 
ard was known as CS191-53. It was, and still is, a relatively simple, flame spread 
standard. It was the sole flammability standard for apparel fabrics from 1954 until 
1972. 

Until 1967, the adoption of any new standard would have required the recommen- 
dation of the Secretary of Commerce and action by Congress. No other standard was 
adopted. In 1967, the Act was amended to give the Secretary of Commerce, and later 
the Consumer Product Safety Commission authority to promulgate standards by 
administrative action. Pursuant to this new authority the Secretary on July 2S, 
1971, promulgated standard DOC FF 3-71, commonly known as the Children's 
Sleepwear Standard for sizes 0-6X. This standard applied to all children's sleepwear 
and fabrics intended for use in children's sleepwear produced after July 29, 1972. 

At the time the Secretary of Commerce proposed standard DOC FF 3-71, the 
industry urged additional time and further teists before the stringent new standards 
were imposed. These urgings fell on deaf ears. Nevertheless, 1 deem it important 
that the record contain at least one example of these efforts. Some nine national 
trade organizations, including ATMI, American Apparel Manufacturers Association, 
and the National Cotton Council of America, joined in an informal Textile-Apparel 
Flammability Advisory Council, popularly called TAFAC, to cooperate witn the 
Government on the flammability issue. On April 7, 1971, TAFAC gave the Secretary 
of Commerce a full report on the lack of technological capabilities of the industry to 
meet the proposed standard and cautioned against hasty action, without adequate 
time for allergy and toxicity tests. The report stated: "It would be a grave mistake 
and a serious setback for progress in fire-resistant textiles if, through hasty action, 
large numbers of children were exposed to fabrics which caused skin rashes and 
other allergic or toxic reactions." 

The efforts of TAFAC and others were to no avail and the new standard was 
promulgated. Secretary of Commerce Maurice Stans, in disregard of the industry's 

' The first action of the CPSC appeared in 42 Fed. Reg. 18850 (April 8, 1977), and was 
thereafter amended (42 Fed. Reg. 20479 (April 20, 1977), 42 Fed. Reg. 21274, 22878 (May 5, 1977), 
and 42 Fed. Reg. 2860 (June 1, 1977)). 
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protestations, was quoted in the press as saying, '"I am satisfied that with extra 
efforts industry can meet the standard.' within the time specified." (Daily News 
Record, July 29, 1971) 

When the Secretary made this statement, our company—Springs Mills—had al- 
ready been engaged for over a year in a program for testing and evaluating various 
flame retardants being offered by the chemical companies. In fact, we had sold a 
flame retardant fabric for certain industrial uses in the 1960's but had been forced 
to withdraw it when the manufacturer of the substance used to treat the fabric 
ceased production of that chemical. 

I am using Springs as an example for two reasons: first, because I am personally 
familiar with the company, and second, because Springs has been a prominent 
supplier of children's sleepwear fabrics Eind may be considered a representative 
example for the industry. 

Springs' fabrics sold to the children's sleepwear market in 1970-71 were exclusive- 
\y lightweight, woven fabrics principally utilizing blends of 50 percent polyester 
fibers and 50 percent cotton fibers. 'The Company s initial efforts to achieve flame 
retardancy were therefore concentrated on finding a suitable treatment and devis- 
ing a commercially feasible method of applying it to these blended, lightweight 
fabrics. No such methodology could be developed and, in fact, none has been devel- 
oped to the present. 

As a result of the lack of success with blended fabrics. Springs' research turned to 
evaluating treatments on 100 percent cotton fabrics and 100 percent polyester 
fabrics. Although the Company's efforts on all-cotton fabrics did meet with some 
success, it was found that the desired flame retardant results on such fabrics were 
achieved erratically and then only on heavier weights, such as twills and flannels, 
fabrics which had not been handled by Springs for this market. 

As a result of the foregoing and as a result of the annotmcement by the Secretary 
of Commerce on July 29, 1971, that the Children's Sleepwear Standard DOC FF 3-71 
was going into effect one year from that date. Springs turned its concentration to 
development of a flame retardant finish for lightweight, woven 100 percent polyes- 
ter fabrics. Although work continued on cotton and on blends, it appeared that 
Springs' survival in the market—one we had long served—was going to depend 
upon success with the all-polyester fabrics. 

Springs does not now and never has had the capacity to produce chemicals for the 
treatment of fabrics. It must rely upon the chemical industry. The criteria which 
the Secretary of Commerce had adopted required that any fabric intended for use in 
children's sleepwear had to self-extinguish before burning more than an average of 
seven inches and that it has to do this after being lit with a gas a flame while bone- 
dry and held in a vertical position. In addition, the fabric has to pass this test even 
after being washed and dried 50 times. Neither Springs nor any other company in 
the textile industiy had the technology in 1971 to produce an acceptable light- 
weight, woven fabric that would so perform. 

Springs found that only one chemical was available which might result in success- 
ful treatment of 100 percent polyester in 1971. That chemicfd was Tris, which was 
being produced by several companies for use in other industries. Springs ran numer- 
ous tnials on fabrics utilizing the substance and, after much trial and error produced 
a fabric which was accepted by the trade. Among the problems which had to be 
overcome before commercial production of the product were: (1) The production of 
the 100 percent polyester base fabric, a construction which had not ordinarily been 
run by the Company until this time; (2) technique to apply and fix Tris to the fabric; 
(3) dyeability and printability of the fabric; (4) "hand' or feel of the fabrics; and (5) 
completion of tests to assure the safety of the fabric with this treatment for human 
use. 

I have with me copies of articles taken from technical journals of the period 
including "Textile Industries, Chemical Week", "Journal of the American Associ- 
ation of the Textile Chemists and Colorists", and "American Dye^tuff Reporter". 
All of these clearly demonstrate that at the time the Secretary of Commerce's 
standard was announced, the state of the art was not sufficiently advanced so that 
cotton or blends of cotton and synthetic fibers could be satisfactorily treated. The 
report by R. Bruce LaBlanc published in "Textile Industries" for February, 1973 and 
February, 1974, confirms that Tris was and remained the only known treatment for 
100 percent polyester at the time the standard was put into effect and for some time 
thereafter. 

I need not rely solely upon these facts to show that the practical effect of the 
Secretary's flammability standard was to force the use of TVis to treat polyester, 
acetate, and triacetate fabrics for children's sleepwear. I can refer to the Court's 
findings of fact in our lawsuit in Federal District Court in South Carolina. This is a 
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declaratory judgment action in which U.S. District Judge Robert F. Chapman has 
concluded that the actions of the CPSC declaring Tris treated garments, fabrics, 
yam, and fiber intended for use in children's apparel are null and void because of 
the failure of the CPSC to adhere to the procedures specified in the Federal 
Hazardous Substances Act. In his Findings of Fact and Conclusions of Law, Judge 
Chapman found as follows: "In 1953 Congress enacted the Flammable Fabrics Act, 
15 U.S.C. § 1191 et seq. covering the standard for measuring flammability of wear- 
ing apparel. Thereafter the Secretary of Commerce was granted authority by the 
Congress to issue mandate flammability standards and in 1971 the Secretary issued 
his apparel flammability standard FF 3-71 (16 C.F.R. § 1615) prohibiting the sale in 
interstate commerce of all childrens' sleepwear sizes 0 to 6X that fail to comply with 
certain flammability standards. In order to comply with this standard it was neces- 
sai7 that this size childrens' sleepwear be treated with a chemical flame retardant, 
and Tris was the only flame retardant avedlable to effectively treat polyester, 
acetate and triacetate fabrics used for childrens' sleepwear, which would enable the 
sleepwear to comply with the Secretary's standards. This had the practical effect of 
the Federal Government ordering that Tris be used. Now another department of the 
same Government has not only banned Tris, but ordered the repurchase of articles 
containing it." 

I also might add that the CPSC, in its answer to our complaint in the case, 
admitted that at the time the standard was adopted by the Secretary, Tris was the 
only flame retardant which could be used to treat polyester, acetate and triacetate 
fabrics so as to enable children's sleepwear to comply with the standard. (Complaint, 
paragraph 10) 

Our lawsuit for a declaratory judgment, as I indicated earlier, sought a determi- 
nation of whether the CPSC had followed the procedures required by the Federal 
Hazardous Substances Act before it took action banning Tris treated garments, 
fabrics, yarn and fiber. As part of our court case, we presented evidence to show 
that the CPSC should have held hearings, if for no other reason, to avoid or resolve 
the CPSC's uncertainties in the case. This evidence consists solely of documents 
from the CPSC's own files emd raises serious questions as to whether there was a 
sufficient scientific basis for the CI'SC's determination that Tris in children's appar- 
el was a hazardous substance in the first place. I would like to give some examples 
of the questions raised in these documents which should have been explored by 
cross examination at a hearing in conformity with the procedures of the Federal 
Hazardous Substances Act. 

The CPSC acknowledged in its TRIS regulation, that the CPSC had no evidence 
before it that TRIS had ever caused a single case of cancer in humans. 42 Fed. Reg. 
18850. This is confirmed by a memorandum by Dr. Albert F. Esch, Medical Director 
of the CPSC, dated February 15, 1977, in which Dr. Esch stated, "This, then is an 
instance where a substance present in a consumer product has been determined to 
be carcinogenic in laboratory animals, but there is no immediate evidence of a 
health hazard in humans * * *. This may be the first instance in which the 
Commisssion is faced with making a major decisiqii under these conditions." PI. Ex. 
5. 

The entire scientific basis for the ban on TRIS appears to rest principally on the 
result of the mouse and rat feeding studies conducted by a contract laboratory 
retained by the National Cancer Institute. On February 4, 1977, the NCI delivered 
to the CPSC a computer printout prepared by Mason Research Osrporation that 
conducted the rat and mouse feeding studies under contract with NCI. At the time 
this printout was delivered to CPSC, NCI stressed that "these data were prelimi- 
nary, unverified, and uninterpreted • • • these pathological findings are not an 
official document and presently express the opinion of the Mason Research patholo- 
gist. They do not constitute an NCI evaluation of the test results. An NCI evalua- 
tion will be presented in a report which will be issued after all components of the 
experiment and the data and the information are compiled and validated." PI. Ex. 
3-0. Apparently, the rats and mice used in the NCI studies were inbred species that 
have inherently high rates of cancer. As Dr. Robert Hehir, the CPSC's Director of 
Biomedical Science, pointed out—"[W]e recognize as biologists that we are dealing 
with an extremely sensitive inbred animal species that has a high known incidence 
of tumor to start with. We exacerbate that situation by giving a maximum load 
tolerated dose of material and treating that animal over its lifetime to this materi- 
al." PI. Ex. 9; Official Transcript, pp. 19-20. 

Furthermore, as a February 18, 1977 memorandum prepared by the CPSCs 
Division of Human Toxicology and Pharmacology, and endorsed by Dr. Esch, states: 
"[0]f all the animals available for experimental purposes none simulates man in all 
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resijects • • • [and] the cause of cancer or mechanism by which it occurs has not 
been established." PI. Ex. 6. 

Apparently, both the Environmental Defense Fund, the organization which re- 
quested the CPSC's ban, and the CPSC's own medical staff have serious doubts as to 
whether rat feeding studies should be considered aa valid scientific evidence of 
cancer in man. As Dr. Robert Harris, the EDFs leading advocate of the ban on 
TRIS, acknowledged at an ex parte meeting with the staff of the CPSC held on 
February 18, 1977: "There is no, as you know, no good scientific method for extrapo- 
lating from animals to humans in terms of carcinogenicity." 

PI. Ex. 8; Official Transcript p. 21 (Feb, 18, 1977). Dr. Hehir, the CPSC's Director 
of Biomedical Science concurred with this position in a meeting between the EDF 
(including Drs. Highland and Harris) and the members of the Cr'SC, held on March 
8, 1977: "And admittedly, as Dr. Harris pointed out, there is no good way of 
extrapolating animal carcinogenic data to man." PI. Ex. 9; Official Transcript p. 19 
(Mar. 8, 1977). 

In addition, it apjpears from the record that much of the evidence that TRIS can 
be absorbed through the skin is based on so-called "maximization testing" methods 
which guaranteed that the chemical got into the system of the test animals by 
abrasion of the skin, injections into the footpads of guinea pigs, or the use of a 
"solution of sodium lauyrlsulfate which so disturbs the epidermal layer that it 
really loses its official barrier status." PI. Ex. 8; Official Transcripts p. 16 (Feb. 18, 
1977). Dr. Hehir, of the CPSC, criticized these tests in the February 18, 1977 meeting 
with EDF, stating that "it is really not a valid test as far as I am concerned to say 
skin sensitization done that way shows absorption, because you have breached the 
[skin] barrier • • • that is a tough way of getting it into the system and calling it a 
natural mechanism." PL Ex. 8; Official Transcript p. 16. At the same meeting, Dr. 
Hehir pointed to research of at least three scientists that Dr. Hehir stated "could be 
offered as evidence that material [i.e., TRIS] did not cross the normal skin barrier." 
Id. pp. 18-19. Dr. Hefir further noted that whUe the EDF petition alleged that TRIS 
accumulated in the system, "I find no basis in fact in any of the published literature 
to find that it is cumulative." PI. Ex. 8; Official Trancsript p. 20. 

Although the TRIS regulation refers to the possibility that small children might 
ingest "surface TRIS" by "mouthing" a garment, the transcript of a closed meeting 
of the CPSC indicates that this was thrown in for emotional appeal and that the 
CPSC believed that the principal method of absorption of TRIS would be through 
the skin. See PI. Ex. 2, Official Transcript p. 46 (April 4, 1977). 

At the ex parte meeting between the EDF and the members of the CPSC on 
March 8, 1977, Dr. Harris and the EDF's lawyer, Mr. Rauch, argued forcefully for 
an immediate ban on children's sleepwear containing TRIS based on extrapolation 
of the NCI data and the skin absorption studies to humans. During the meeting, 
O>mmis8ioner Kushner made several observations which are paricularly pertinent 
in the light of the CPSC's assertion in the June 1, 1977 republication of its TRIS 
regulation, that "the evidence supporting the risk of illness presented by TRIS 
products is overwhelming." 42 Fed. Reg. at 28063. 

"Commission KUSHNER: If I can respond to that, to pursue this. Let me say I am 
really struck by the discussions in this particular area in which we start out by 
criticizing an <..f the methods of extrapolation and then saying but let's look at the 
numbers. 

"Once again, there are so many assumptions that are involved here. And it seems 
to me that the figures there, if we are going to rely on those figures to back the 
case, are simply not overwhelming. Not only are they not overwhelming, they are 
not terribly convincing at that level of exposure." PI. Ex. 9; Official Transcript pp. 
29-30. 

Chairman Byington likewise referred to the extrapolation of the data as a "num- 
bers game • • • everybody keeps saying that none of the numbers are very good, 
everyoody keeps picking out those they want and throwing out those they don't 
like.''' PI. Ex. 9; Official Transcript p. 46 (March 8, 1977). 

There are other examples, not the least of which is that during the hearing Judge 
Chapman, ruled that the CPSC "did not make any examination or test of any 
fabrics, yams or fibers containing tris, or Emy children's garments made from such 
fabrics, yams of fibers, commercially available on the market for the purpose of 
determining whether such fabrics, yams, fibers or garments are hazardous sub- 
stances or contain a hazardous substance in such a manner as to be susceptible to 
access by a child." (Requests for Admission paragraph 13(c), (d). Transcript of June 
13, 1977 trial, pp. 26-29). 

It is my opinion that this recitation clearly shows that the Government forced 
textile and apparel manufacturers into this debacle agaunst our repeated urgings. 
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warnings, and pleas. It did so on the basis of bum statistics which are now seriously 
questioned and with full knowledge that the only chemical which would impart 
flame resistance to 100 percent polyester was TRIS. Because of the emotional appeal 
of even one burn injury, pressures caused the standards to be promulgated before a 
reasonable and risk-related test method could be devised and before manufacturers 
had proven technologies to comply with Government's demands. 

"^low", in the words of Judge Chapman, "another department of the same Gov- 
ernment has not only banned TRIS but ordered the repurchase of articles contain- 
ing it." Moreover, it has done so without notice of a hearing, without a hearing, and 
without opportunity to cross examine and otherwise test the credibility and vtJidity 
of evidence. 

The actions by CPSC have caused havoc in the children's sleepwear market and 
generated confusion, lawsuits, and uncertainty. Litigation among the various seg- 
ments of the nber/yam/fabric/apparel industry could go on for years as a result of 
the CPSC's action. Government should not now be allowed to wash its hands and 
require the costs of the debacle to be shouldered by the manufacturers, many of 
whom could be bankrupted, throwing hundreds of people out of work. Government 
has a flnancial responsibility and must respond in an adequate and timely manner. 
ATMI believes that the prompt adoption of S. 1503 by the Congress is the fair and 
equitable course for the Government to take. 
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Whafs Available for Flame-Remrdant Textiles 
:tories of fliinie-rctardaut chemicals are ai b-*st misleacUng, Fiiblisltcci directories of flanie-rctardaut clicinicals are ai b-*st inisleacUn; 

at worst a disscvvicc to the industry. Here, finnlly, is an analysis of 
commerciaily availnble z\\c\wiC3\-i for meeting prasctit and poferificl 
^oiKnit/icitt strMdw(h—\^\\xs n fable of flame-rctardant fibers 

byR. Bruce LeSlanc 
President, LcBUnc Rcssarch CorpL 

SINCE THE 1967 amendment to (he 
fbmiTijble Fabrics Act, ii lias been 
common pracilcc for associitlons 
jiid tr.;dc journals to publish tables 
or directories of flume-relardant 
r'l^micals. For example, ihrec pages 
{a>v>2) in ihe 1971 Procecdin'ss of 
Cic Infoima'ion Council on Fabric 
fl2rtunabili;y arc devoted lo a Icbje 
of compsnies liut sell sbch clicin- 
iicls. tlic chciTiicals they sell, and ihe 
fabrics llijt tl;e chcjnicals can be 
usd on. 

These directories can be mislcad- 
fcj to the uninitiated, v/jio may 
dilnk ihcrc is a wide choice of 
chcniiculs available for ;:ny kind of 
niiMket v.'Iicr: nume-retardant fabric* 
are rcquL-^cd. They may also en- 
coarzjc the iminiUalcd in the fsdcrjt 
SO\-ernmcnt lo push for exicnsionof 
il^-nmability standards to cover mote 
rcailcs iii commerce wUhout geiilns 
a iruc picture of the balance between 
T7!at ihe icchnical possibilities arc, 
vAnX llic cost v/jll be, and what good 
^.•in be iccomphihcd. 

The directories are mistc.-idins for 
i-viial o:hcr reasons. Mosl of the 
chemicJls arc listed by trade name, 
»-'i;ji some v:iijuc reference to the 
diemical naiyrc, such Js"iiiors2nic" 
a *'nu\iiirc." In many c.ii:s ilic 
iiltcitiical nulurc is ihc same for prod- 
uasiviih diffcfcr.l ir;idc jiamci. Most 

of the products listed are iCinporiiry 
treatments, composed of such things 
as di-ammoniuni phosphate or 
borax-boric acid, and they will leach 
out the first time the fabric is 
waslicd. This would be of no help to 
someone who is in the children's 
sicepwcar business, for example. 

Other listed chemicals are merely 
used in formulations with other 
chemicals and 3rc almost useless by 
dicmscJves. For example, PVC latices 
arc listed. They arc not very effective 
alon;, but they are very effective in 
combination v/ith antunony oxide 
and a reactive phosphorus 
compound. 

Some of the chcmicils listed are 
watcr-solubic and they nuy be listed 
.1$ bcins durable to drj'c!eanitis. 
Others are solvent-soluble and may 
be listed as beinj durable to launder- 
ing. This is not ahvays exactly 
correct. 

No attempt has been m:ide in 
lliese directories to ruggcst what may 
be avaihible in Ihc line of fiame- 
rolaidant fibers. 

The tables presented here are an 
altcmpt at a pragmatic approach to 
adviie the textile and related indus- 
tries as lo what is available for 
mci-iins present namm:ibiliiy stan- 
dards and posiible standards jn the 
future. 

'.The tables are small for two rea- 
sons; There are only a few coinmcr- 
cia'.ly available finishes or Hbers that 
will meet even miiunium laundering 

• and/or dryclcanin^ rcciulremcnts; 
and the author has limited listings to 
those finislies and fibers of vdiich he 
has persona! knov/Icdge. 

The chemical nature that is given 
in the tables for each finish ;^nd fiber 
is based on information gleaned from 
ihc literature and the author's exper- 
ience v/orkiug v/i!h these fibers and 
finishes. 

• The tables have to be used with 
sornc input from the user as lo what 
is desired in his product. For ex- 
ample, if he is In the children's 
cotton sicepwcar business and hand 
of tiic fabric is vcrj' important, he 
would have lo choose between 
Pyrovatcx CP, Fyrc-Fix, and 
THPOH-N'Mj. Most of the other 
cotton app:ucl fini^^hes give a stiftcr 
Iiand. 

All of the finishes lislcj in Table I 
are applied by a pad-dry-airc- 
afterwasli method. But there are 
variations in this p.-oeedurc. For 
example, the T[IPOHKII_j Hnish 
utilizes a chemical cure v/iih gaseous 
amnwnia. 

There are not finislics commer- 
cially available fiv all t"ibcrsanJ fiber 
combinations.   In  ^mte  cases fire- 

ir.xTiu: i.\'n(/srr<n:SfufrLnnuAt< Y vns ss 
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—   - •     " TABLE 1. Textile Finishes . 
I.U<V«I fi!>0.- Finish Clismlcal N'aUi'O Company Sironc polnis Weak points 

ApS2fO< Co::on o: Py;ov3;exCP:«)' rJ-moi!iyloI tlinie;hyl 
phOipfionopfOpionomi-' 

Cib3-Gc.«/ 
Corp. 

U-.iroyo i;, (/vor 
53 L a TD. 
S'jtl lurtd 

Slrcn-ih 
losses 

THPC-amidCSi 
mc:tiyl} phusphonium 
Oitorid^ 

Hooi.cr 
C^c.^l;c^l Co 

Our.ibic to Over 
60 L ^ TO 

Sircnalh     • 
io^ves. hand 

- 
THPOH-NHaPi sec abave 

Chcn-cit Co 
OuraMc to avar 
50 L £ TO, VD:I 
harrf,': 5;icn3(h 

L«k o! rc- 
sijiancc lu 
chlonno 
breach 

Py.-oselTKPt«) Mixtuxe ol te Irakis 
(hydroxiwemyl] 
phDsphoniu/n phospha:* 
an-i \fii [tf/dtony- 
methylj phoxphine oxitfe 

/wierica.T 
Cyanani<] Co. 

0«.u-ablo :o 
over 50 L t TD 

Sircnglh 
losses; 
hand 

FjfeRxCSj . Phosphooate type Synthron. I.nc OuffiWo lo 
over 50 LC TO. 

Strenom 
•JSSCS 

Bad i^ee:•; 

MCClbo/200/(6| 
300 

Phosphoramae 
derivative 

Mons3n»Co. DurabVe lo 
over SO L £ TO 

CosClwnd 

Wool Probantn TcUakis (hydroxy- 
mcfhyl) phasphonium 
chloriOe and urea 
pre-polymer 

Proban. Ltd Dura:>re io 
laundering 
and dry- 
clecnir.g 

Polyesifci' :fist2.3- 
c-bfomopropylj 
prrssphatc lai 

scll-evide<tt Michisan 
Chcmicii Co. 

Laundering 
dvrabiiiiy 

Less durable 
todry- 
deaning 

?»cverM 

DOly«;fif 
2nd con^r 

THPCC9* 

PyfoseiTKPKi 

tetrnkis {hydroxy- 
meih>1} pTKJs- 
phonium chtorlde ^ 

MtxiufCOt telraius 
(hi-dfoxymelhyt) phos- 
phonlum phosphzte r.ni 
Xrii thydroxymethylj 
phosphino oxkJc 

Hoo'^Cf 
Chcmict: Co. -* 
AA>cric£n    •. 
Cyanir.i'SCo. 

hand 

Hand 

50/50 a.-:c; 
65/35 
polyester 
zad coUo.- 
b:ends 

.Tic'cieiiy available 

AU Sams a apparel 

*S»« f«.'cr«ttc «. 

••.trdiai nbjrs ire av-nibl;. and 
iho? can bi found io Tobll Z 

The iMz\ mjy noi bs: coniplctc, 
bc^-uK i!,; Miiho, |,ii !„i,iicd lisl- 
<'V lo Ilioi.: nniihcsc.id fib:;nv/illl 

v/hkh ^c li3J !i2d pi^rsona! cxp.-ri- 
ent-c. Companies llial Invc tuiislics or 
Tibcis that coutd have bcc;\ included 
sliouM contact the ciiilior so that 
their   Tibcii or finishes can be in- 

cluded in a Tururc up-date or (he 
tablos. 

Rcfcrci^jci arc given for each of 
the clirniiculv l:>icd so that the 
reader can ^c; more deiaiied infornu- 

nxTii.L i\jjusri:ii:sfi>r h'tiuRUAii r rtys 
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.* .                             TABLE 1. Textile FiniGhos (continued] 

r.to.'Vci Fibor Finish Chomicol Kaluro Comp.my             | Strong ooUV.% Weak points 

O.-JPO.-y 
end u;>- 
hcltr.fy 

CD'-IU- 
S:.moaia,'>;urcli 

PyfOJOt CPtioi 

A number of 
v/2:er-soiub:c . 
non-feactivQOf- 
Canic snd incf- 
ganic cornsrStino's 

1 
fcsislitncc to both Iaunt'cf;.-»o *"id drycl-san 

Cy-nnemiJe and                  Atierican 
phos.'i.'iorJc rcid                   Cvj.T3r.i;cJ Co. 

Various chemical                 Afksnias Co 
composttions                    Apoy. Cr.cm-ci: 

Co: Laur^t 
Products Co. 
enJoi^o.'s 

r 
ng is t'csircd 

Low cost, dura- 
hie ;o :!.-y- 
ctcanins 

Lo.Y COM; 
sorr-o rcsisi- 
anct" to dry- 
clfanino 

Somi- 
-orcibFc 10 
iauo'Jcrir.g 
STrongrh 
Losses 

Not durcbtd 
lo fcven one 
mild 
launderino 

wool Seme as (of wool 
spparct 

Polyesic Sama as for po!y- 
esier appaf cl 

Nylan Nyloiel Thiourca- 
formalddhydtt 
derivative 

S=haf Bros. 
Inc. 

Low cost Siifl hand: 
seni-durablo 
lo launder* 
ing and tfry 

Co:ton 
and 
polyester 
blertds 

Sane cs ror cotton 
and polyeslef bJend* 
for appzrel 

tntiv%ifi3i 
«n<l foilttary 
fabrics 

Cotton or 
rayon 

THPC-amidc(« 

THPC.SbjOa 
andPVCiiO 

PyroselTKF:'! 

- 

FVAVMRtni 

tetrakis (hydroxy- 
mcthyl) phosphontum 
chloride 

»e»-evidcnt. 

mixture of tetrakrs 
(hydfoxyme:hyil phos- 
phonium phosphcie and 
tris{hydroxymelhyi; 
phosphine oxide 

antimony oxide and 
chlorinated paraffins 

Hoo'rte.- 
Chom-cal Co. 

Haohor 
C^crnicai Ca 

A."nerican 
Cyanamid Co. 

Various 

Very durable 
to laundering 

Lower cos: 

. Very du.-eblo to 
laundcinQ 

Fire, wa'.er. 
wcaihor. mildew 
and rot r^siSUn 

Hand 

H^nd " 

Carpel Cotton THPCti2i tetrakis (hi-droxymel^iH; 
phosphonium chtoHde 

Ho j her 
Chemfci:! Co 

Meets DOC FF 
2-70 

Pyrose;CPii2J cyanamide and 
p^.osphOf ic add 

American 
Cyanamid Co. 

Mce:sOOCFF 
2-70 

Wool Pyro5etCPt»3i cyanarnidt: and 
phosphoric acid 

American 
Cyanamfd Co. 

:ion on ihr finishes. More infotma- 
t«n can also be obtained from Ihc 
wihof. 

Itormann, P,. ««dK. A., und Ki.chinit. It, 
"A    New   Appsoicli   to   FLimc-R<--itJ»n| 
Col 

Jt. (SuMtfie. J. D.. Dtal:*, G. U. Jr., and 
Ili-evci. W. A. "f<V?\:eMlon of tl<* VlfPC 
Kf..m«-U<'l3rd.»nl l-focrj* la Cotton f>l^ 
rir«."   An.r.i.^in  Uy^nutf   Xlrpttrtet   -n, 

3. Uvnlnsta/J. v.,   Seylcrion.   E. K.,     on I-yt^Klx. 

Dfj!.c, G. U Jr. arid Recvcit. W, A. 
"APt»lie»lic»n of a Xe«,- P h oipH oniu i:* 
Fhnif    Ilci.xr<!»ni."    A^7lc^ican    Uycfiuff 

4. Siockrl. I:.K,. It^tW*. W, F. *nd 
O'Uiicn, S. J. •'l>ur'4l(!o Tlsroc Rc(«rd>nt 
FtiiUH J»i CVIK.lo»-c T*M«v- MalcrUlt." 
UJi. l-.»lrnt J.C It 0.15(19': i). 

'   '        litwr..   tn£. Ttchrucat  Ilrecliur* k- *>>-' 
p.V«i« ttirnpa^t 

^^^TILEIKDUSTMES for FEDRUARY1973 
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TABLE 2. Flsmvi Relardan! Fibers 

Fawr Conipany Chcniicnl N?!uro 
Composition ol 
FatJrics Maior r.^arkcts 

Xynal Carborundum Pi>or.oIic-b.^scd 100); Kynol and 
blends 

Indu -Iriol fabrics 

Arr.ol F.T Colsnesa TrJccet.iIc; v/iih organJc 
bromine additive 

100X tfiscclaia 
and blunds 

AppiTfl 

Saaa DOhV Baclische PVC-PVDC liber 100%Saran Auto seat covars 
and o I hers 

Komex Du Pont Aromatic nylon 1OOZ Nomcx and 
blends v/Jlh libers 
such as Ky.-iol 

Apparel and 
industrial fabrics 

AceleFLR Du Pont Acutate with organic 
bromine additive 

100%ace;2t(iand 
blonds with up 
to 18% polyester. 

Apparel and others 

OrtoaFLRTypa 
. 7« 

DuPont Modacrylic - apparel 

Decron FLR Du Pont Polyester 
*   '•••'- 

Apparel 

Ssirfr FMC Fibers Acetate with dibromo 
propyl pbosptiate 
additive 

lOOSSayfrand 
blends with nylon 

Apparel 

; Avril Fa 

i 
FMC Fcbers Rayon with a 

piwsphazene additive 

ft 

100% Avril FR and 
btcnds v/ith 
other libers 

Apparel 

jpibef^lOFR 
1 

1 

FMC Fibers- Rayon with a 
phosphazcnc additive 

• 

100% Fiber 410 FR 
and blends with ' 
other fibers 
sirch as Nomex 

Industrial uses- 
safety appnrcl. air- 
cralt upholstery, etc. 

Owxlelan Kohjin Vinal-vinyon 
biconstiluent 

lOOS Cordclan and 
blends with up 
to 25% cotion 

Apparel and others 

SEF f/ons£nto h/iodacrytic 100% SEF Apparel and others 

1 Fibsfe'as Owsns-Corning Glass 100%Fiberalas Curtains and drapes 

vejBl       - Tennessos 
Eastman 

Modacrylic lOOJ; Vereland 
blends with rayon 

Apparel, contract 
drapery and ethers 

Oynet 

(  

Union CarbiOo Modacrylic 100% Dyr.cl and 
blends vyiih rayon 

Apparel, contract 
drapery and others 

i:i~r'**" -"^/J'^U   Duwblv   yue   Re-      {.lOTJ). ,    „ •Ti*'*-H^Ujtl»nl 

.f'jl *'»'=•• Rcriil^-V. Sy.tcn (*r V.uol             -.-—. .   --..   r-.(„.i.,   •»   ••u^.-tr.'. lV-iCil«  Chcrii.l mil ColotUt  3  I'ti3-2CS 

io.O'ntlcn.   i«. J.   "CyatuiinWK-Oncd 

Viif    Ur cut-It tec   of   V<Mil^»."   Amoh<-rfn 
0)V*;^rf l;<;ii.:l,-i .'.7,  lO'JAiaS^ (I'JhX). 

li. I.rlll.nc.    K. n.     "Kt-c     lttfl.T.I.>iU 
Fi.i;.'.L(i^   of  CriKl."   TLXTIUK  IXOUS- 
Ti:ii-s lac.No. •>. r.s. T-i. in: (iriTui. 

la. O'iUic.-., S.J. and S\Vvk<i. ft. C 
"Tn^ AiM'l>e-"i.».i f' I-vioi,.-i C? t'l-.m* 
llvi^fclji.i  If W'l.fl." 'iV\uU: CItvmUl »mA 

rtixrn.h:iSDusFRncsf*}! i trntWAar i07S 
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What's Available for 
Flame Retardant Textiles 
An updated analysis of commercially av!<ilable chemicals for 
meeting present and potential government standards—plus a 
table of flame-retardant fibers 

by Dr. R. Bruce LeBlanc 
President, LeBlanc Research Corp. 

THIS IS AN up-date of a similar ar- 
ticle by the author published in the 
February 1973 issue of TEXTILE 
INDUSTRIES. New finishes and fi- 
bers, including semi-conunercial and 
developmental products, have been 
added to Tables I and 2. In addition, 
many more literature references are 
dted where the reader can find more 
information on specific products. 

For those who mi^t not have 
read last year's article, these Tables 
are an attempt at a pragmatic ap- 
proach to advise the textile and re- 
lated industries as to what is available 
for meeting present flammability 
standards and possible standards in 
the future. This will hopefully take 
some of the mystery out of tables of 
flame retardant products which list 
hundreds of flame retardant chemi- 
cals as being avaOable to the textile 
industry and which create misunder- 
standings among industry, govern- 
ment, and consumer groups. 

A few explanations of Tables 1 
and 2 may be helpful to the reader. 
A number of abbreviations are used: 

THP-Tetrakis(hydroxymethyl) 
phosphonium radical 

THP salt-Tetrakis(hydroxy- 
methyl)phosphonium salts e.g., 

Tetrakis(hydroxymethyl)phos- 
phonium chloride 

TDBPP-Tris (2,3-dibromo- 
propyl) phosphate 

TM-Trade-Mark 
L & TD-Launderings and Tum- 

ble-Dryings 
It is also important to point out 

that, even though there are over ten 
finishes (that are durable to launder- 

ing) listed for cellulosic apparel, over 
seven are based on tetrakis(hydroxy- 
methyl)phosphonium salts (THP 
salts) or derivatives of them. For ex- 
ample, there are three different man- 
ufacturers of tetrakis(hydroxy- 
methyl)phosphonium chloride and 
each manufacturer has a different 
name for the product. Some of these 
same products are repeated for other 
fibers and fiber combinations and for 
other textile markets such as drap- 
ery, upholstery, industrial fabrics, 
etc. 

Table I lists only finishes which 
could be used on certain fibers and/ 
or certain markets. Where a fiber or 
market is not listed, either finishiilg 
is not a viable process or else finish- 
ing is not required to give fire- 
retardance. For example: Acrylic 
fabrics catmot now be finished com- 
mercially to give flre-retardance to 
meet the Chfldren's Sleepwear Stan- 
dard FF 3-71. But modacrylic fabrics 
will meet this standard without fin- 
ishing and are listed in Table 2. 

Finishes for other fibers such as 
acetate and triacetate are not listed 
because there are flame-retardant 
counterparts for these fibers listed in 
Table 2. 

Carpets of most pile yams can 
meet the Carpet Standards FF 1-70 
and 2-70 by proper construction 
without the necessity of finishing. 
Even though wocd and cotton carpet 
finishes are listed, this does not im- 
ply that properly constructed wool 
and cotton carpet will not meet the 
carpet standards without finishing. 

Mattresses can be properly con- 
structed without finishing to meet 
the Mattress Sundard FF 4-72 and 
therefore no fmishes are listed for 
this market. 
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TABLE 1. Textila Finiihn                                                               | 

MartcM FIW Finish Chamicel Nature Comp«,y Strong Points Ramaiki 

Apparel Cotton or 
Rayon 

iV'ovatex CP 
(TM) ID 

N-methylol dimethyl 
phosphonopropiona- 
mide 

Ciba^eigy 
Corp. 

Durable to over 
50 L & Ttt 
Soft Handle 

Relatively       1 
high strength  1 
losses              1 

FHPC (TM) 
finishes (2.3,4) 

Tetrakislhydroxy- 
methyDphosphonium 
chloride 

Hooker 
(^emical 
Ca 

Durable to over 
50L&TD 

Problems with 
hand and        1 
strength           1 
losses              1 

THP chloride (2) Tetrakislhydroxy- 
(nethyUphosphonium 
chloride 

Albright & 
Wilson 
(agent in 
US. is 
AoetoCham. 
Co.) 

Similar to 
THPC 

Similar to 
THPC           • 1 

Pyroset TKC(2.5) Tetrakis(hydroxy- 
methyUphosphonium 
chloride 

American 
Cyanamid Ca 

Similar to 
THPC 

Simitar to        1 
THPC: semi-   1 
commercial     1 

Pyroset TKP(5.6) THP salt with mixed 
phosphate and 
acetate anions 

American 
Cyanamid Co. 

Similar to 
Pyroset TKC 

Problem with 1 
hand: semi-     1 
commercial     1 

Pyroset TKS(5) THP salt with 
organic anion 

American 
Cyanamid Co. 

Similar to 
Pyroset TKC; 
Softer hand 

Relatively       1 
high strength   1 
losses; semi-    1 
commercial     1 

Proban (TM) 
(7.19) 

THP salt-urea 
preK»ndensate 

Albright & 
Wilson 
(agent in 
U.S. is 
Venlron Co.) 

Soft handle: 
Good strength 
retention 

Requires          1 
special             1 
ammoniating  1 
equipment      1 

1 THP0H-NH,(8) THP Salts at a 
pH of about 7 

All of above 
manufactur- 
ers of THP 
Salts 

Soft handle: 
Good strength 
retention 

Requires         1 
special             1 
amrnoniatiT>g   | 
equipn^ent       1 

MCC 100/2(»/300 
(TM) (9.10) 

Trimethyl 
phosphoramide 

Monsanto Co. Durable to 
50L&TD   • 

Stiff hand; 
semi-              1 
commercial     1 

E-7176(n| Condensate of bis 
(l)eta-chloroethyl) 
vinyl phosphonate 

Stautfer 
Chemical 
Co. 

Durable to over 
50L&TD: 
ISome DP 
properties 

Semi-              1 
commercial     1 

Wool THP Salu (see above) (see above) Durable to 
laundering and 
dry-cleaning 

Proban (TM) (12) (see above) (see above) 

Multi KT\jiT\e (TM) 
(13,M) 

Mordanting with 
Cr.Tlor Zr Salts 

Various 

Polyester Apex Emulsion 
462-5 and 567 
(15) 

tris(23-dibromo 
propyOphosphate 

Apex 
Chemical Co. 

Durable to over 
50L8.TD 

Less durable   1 
to dry clean-   1 
ing: some UV 1 

1 instability      1 



TABLE 1. Textile Finishes (Continued)                                                               ' 

Market Fiber Finish Chcmtc^l Nature Company Strong Points RcmirJcj 

l»inotdrdPN 2 tf is(2,3 dibtomo 
propylJphor^ili.iKr 

Chas. S. 
TannorCo. 

Oiir.ihU- loovtf 
00 L & TD 

Less duribie 
lo dry cl-^jn- 
tng; some UV 
imtahility 

RcvGrtc 
hluiidsof 
polycsier 
and col ion 

Glo turd 
PL-?iwidPc-IO 

THPSalts(li.l6| 

tni(2.3 dtbronio 
prnpynphosph.ilc 

(see iibove) 

Glo-Tcx 
ChemicaW. 
Inc. 

(sec above) 

Dur^Ic ID over 
V.0 I £ TD 

Leia durable 
to dry ctf-in- 
ing: somo UV 
insliljilily 

&0/00 and 
G&/35(K.ty- 
eiicr/cotton 
blends 

Pyrovatcx 3762 
(TW)  (17) 

Oligomcr of TMP 
Chloride 

Ciba-Gcigy 
Co. 

Durable, lo over 
bO L & TD 

Relatively 
stiff hand 
dovelopmental     j 
product                 j 

BtsJ sheets 
andhed- 
Uoihw 

All Siiino as anpsfcl 
•    j 

Ornpcfv 
WKlUp- 
bolstfirv 
Fatwios 

Cctlu- 
losics 

Same as apporcl if e 

Pyroicl CP (TW) 
on) 

tonsive resistance to bol 

Cyanamidi! and 
phosphoric dCid 

^ laundering anc 

Airier icitn 
Cyan;i::.id 
Co. 

dryLlcaning isdcs 

I ow coil; dur- 
nbl<^ lodry 
clp.ininy 

red. 

SeniJ-durabIc 
to l.iiindcrinri; 
Strcnytli loss's 

A ni!fnt.or of W4itcr- 
yjlublc nun 
ri;;jclivi; org-mic 
i.nd inorganic 
conn^Mjnds 

Vitrinus. wirh iis 
(Miosphiitc sjtis 
and esters. &ul 
latnatcs. siilfau-s, 
dicytindiatnidti. 
iKir.-ix-boric .vjid, 
iKWOphos'ih.i'cs, cif. 

Arkanvi:. Chwn. 
Co.. Afw-x 
ChcrniCrflCo.. 
Laurel Prod 
uctsCo., US, 
Uorax, clc. 

Lov/ cost Not dur;'btc 
lO taundfiriny; 
sonic rcMst- 
ancc to dry 
clean ir^9 

Wool Sanic ,-it lor wool 
fl(»p:ircl 

Polye^tCf SVIHICT; fo( p»c»ly- 
c'itor .-ipporcl 

Nylon N'vlC»K:l (TM) Thiourna- 
fofmatdohydi! 
doriv^tivc 

Schct Bros. 
Ir»c. 

tov/ cost Sonic\'.-hat stiff 
hattfl: Sf.ni 
d'ir.ibic to 
laundering 

H.,m:,utj,.frt (IM) fhinurc! 
lociuld'hydi: 
dcnviiliwe . 

Itamilion- 
AviilanJor 
Co. 

tow cost SompwIijI stiff 
hand, Sctn'c 
durable lo 
laundori(i{j 

a-Ilu!.';! |TW) 
fofti'ildirhyd'- 
d-'riv.ilivr 

Apex a»;m. 
Co. 

Lov/ ui:>T SonifvvlOt stiff 
h.i.d. Semi 
tluri.b((* to 
(.Hinder inj 
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TABLE 1. Tc.aili: Finishes {Continiictl) 

K.irt- Fiber Finish Chf-micnt Naiurp Comp.iny Siron'j Poinli nrmjrhs      1 

onon 
S.-H''->«r. lO' r"jlvt*N(ri/rotion l.lfiuls (oi .-'iip.vr: 

[it«l'.:<- '•.'"•Hic^ 

fWAW.a(20.2ll 

1 HP S.i'ii 

SbjOj.chlofinattid 
jvirjffitis.eic. 

Ann;, i'fin Cy 
an."ntrl, AI 
hrifihl & 
Wil-ion 

Vnnoui 

OuMh.lilv tu 
I.MirKl-rHiiij 

Fire;. w.ilPf. 
v/c^ilhor. niitd'-.- 
Hod rai fosi:; 

S'jm-I.irtid        1 
.itHlMniiydi     1 

\V(K>; Wvilh-lCfO'ru 
(TM! (|-J.1'--1 

Mord^Mitingv/iUi 
O. T. 0( ?> 
Sails 

V.-i.'iou^ 

Ciifire; Cotlon or THP &il|s 1221 

Pyroscl CP (221 

MCC 100/200/300 
(9) 

THC&iUs 

Cyiinamido and 
phosphor it-fluid 

tritncihyl 
pho^'plioromidt; 

Hool-.ct, 
Anicfir.nCy 
anatnid, At- 
hrKfhi £i 
Wilson 

Amw ican 
Cv.*noiiiid 

MonsjnloCo. 

Ff   1-70 iind 
270 

Mrcts 
TF 1-70 .ind 
7 70 

Meets 
FT   1 70on'J 
2 70 

Won! 
(TWI 120.?;) 

Mordanlingwilh 
Cr. Ti or Zr 

Cviiiiamidn and 
phos'^'io'.c w.'d 

Various 

Ainpririin 
CV'i'-'.T-n.d 

FF l-70,.r.d 
2 70 

IK 1 /O.tnd 
2/0 

developed ai a dyeing proccsi. 
Tlic nod-durjble ot Icmporao' '"'•'' 

ishes listed in Inhle I arc lunipcd lo- 
^liier ii\ one cait-gory without any 
Kttempt hc'ivv, rrjde to list the mi- 
mciotis projucls tli:!t fall into this 
C3ief,oiy. llicy can be used only in 
specij'.i/i-d tiurkels %vlicre Uicy arc 
re-app'icJ catli time au adiclc b 
lamuLicd. 

Tlie •(.blT> Inw to be mcd wiUi 
SOfiK i»pji frt-in ihc inci a IOUIKII 

is tlf^ircd i;i hi", proilivi. lie nnut 
- pick tlic I'-.'si to.npromisc nnnn^ a 

numli.T "I ininvs-Ti'icr, l^.^nd. co;t, 
duuhilii;. to li'undcring and dn.- 
clca;v*K . .Citiiciii-^.cic, 

Tlic clicr'i^al natures of ibc fit'- 

lihes and fibers in Tpbk% I ain' 2 arc 
based on infornvjtiun ^caiicd ftoiii 
tlic literature and liic autliof's work- 
ing experience with these finishes 
a'ld fibi-rs. If there arc any KJatiiij; 
cuor* in the Tabies, the antlvot 
would wcIconK construetiv*e criti- 
cism m Older that rulufc iipd:'tcs will 
bo mote v:ilnalilc to the leadei. 

I. Arnltfwn^lin.   R..   rt   »t., 
Appio»el>    '"    KUtfH-KrUr(1»i 

'A   Nfw 
Cottun 

/i'"*''i"tii jftii'-nci at*. 

2.Giitl>il<-. •'.!>.. rl "l.. "An-JM-stloH 
of lh» TUfi; FlJm*'-n'-l''itUiU l*rv,.-v^ to 
Cotlnn   F»hrict"   ,»w.nci...  JHtt>tutt n*- 

a. Wxcner. C. M.. U.S. fklrnt 
3.VI.1.ai>l tw lln-il." Ch>-ihn JICO. 

drfnt rioUhev." rfoccrdinc^ of thr 1913 
Syinpoikliini on Tcvlite FUmnuibLlttr. 
B-tOa. LellUnf RvM-nich Corp., E*rt 
Ctermvieh,K,I.(lD7a). 

5. HoO[»er,  U,. "I'ho'nhinF-n»«e(I Flr« 

CTftlini:* of 111* ima ^vmi>ci»)i>>ii on IVfc- 
tilf FMmnt«'»Hlliv. &0-6":. l.eWanc Rc- 
wwclt Co.p., K»si Gr<-»nwlrlt. RJ, (1973). 

CSlncLi:). R.K.. « *1.. \iS. Patent 
3,M4.(iS3 to An.irtie»inC»'»n:«n.iilCo. 

7. F.vnrii, J. C. ft Pi,. Ilrilitl' Sprcifiea. 
lionlCI.?>a& lu AlbriKlitCc WlUon Lid. 

«, nw.init*. J. v.. ti •»„ *'At>p4icatlofi 
efa NVw l'lto<i>hu:uu>n t'Uimc ttvtanJjiit." 
Amrn.-nn   tt^r^ttift itrporltr 57. f>Al-9S^ 
(inr.K). 

9. \Vilh»m*, C. K.. *"Srarch for a Dura- 
lilt Ktiilvliinc Sy>ti'in lor Crtlulu^tc- Tex- 
lilr»." Pr»>tf,-<tmi:« ot llir inT.I .Sympo- 
tiHiii Oil TtvUl.' K1*mii'..t.il»l). r,7.7S. 
I.riUaiic tE)-M-ar(h Cotp,. Ijiv! Cir*nirtch, 
K.I.(197.1), 

HI. s,i!o. s. n.. vs. r*ivni 3.r.si.oco 

I 1 , linici-. .1, Y.. "[>rtv1o;>mrnt'« In 
rhoH>lK*ri'>'>*M««'i1 l""« Uel.'-r'l:'fit TiMt- 
m«at« fuf Ci-lluk'U'' t"*liiic»." I*n>c«i-d>nc* 

11.1 riisiiutisnvxrKirsi.rivHRUMiY m-i 
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TABLE 2. Flame Retardant Fibers 

Company Cttsmici! NMurc 
Composition 
of Fabrict 

Co,-nmcr.t3 i^nd 
JAa\oiJ\'.:ickctt 

Ar.ric I  LR 

S;.v(MrM) 

Af n(:l I- n 

D;»cron 480 

HtIM (TM) 

ixu-.: FR 
(TM) 

Of Ion  riR 

sfci nw) 

1 (uvit (rtv.) 

CUr.yl I 

Celanejc 

Du Pont 

Toyot>o Co. 

Tcijin Co. 

Do Pont 

MonwrUo 

Union Cfl-^idfi 

Monto'.lifron 

nhonr> 
Pouli'nc- 
TcJ-.trk; 

Acclatcv/Uh TDBPP 
a(Idn.v.-:(2'l) 

Ao:t;itcwilhTDi5F'P 
adcttiivo 

ArcMiDwilhTDRPP 
addinve (?41 

Triftceiaii: with 
TDBPPadcHlive 

PoIyuMcr copo'y- 
PMH with cthoxy- 
lot'.'d K'trabfomo 
bisphonol 

Polv(!iil»:r contain 
ing aromatic, siil- 
fiir-fonliimrng 
phoiphonatc 

Bfor.iinc contdinincj 
polycsitT 

MfXIiicrylic 

MtKlci'. f yl'C 

Moft.ii-rylic 

Mod.Tcrylic 

Vinyon 

Vtiiyiin 

100%aaidi« 
And hlri.fti 
with u[t to 
20% polycslcr 

nnd hlcnd^ 
wilfi up lu 
MXpolywlrr 

lOO'/i-TvciiilR 
and Ijltnd". 
v/ith up to 
20% polyester 
(25) 

Blonds v/i I h 
polyester 

100% po!yeslr-r 
and blends 

10vT/:,StFl>nd 
blends with 
flr.rylir nr 
polycstpr 

100%VcrcI 
and !>icndr. 
with r.iyoo 
Of acrylic 

lOOruOy-n.:! 
anci blctxl; 

100r> Viiiyon 
f'md bli:nds 
wiltt poIyt'Sli't 
Cir cotton 

lCX)r. Vinyof) 
c!ndb!-r'.ls 
With polyt^^fiT 
or coiton 

App.ir. 

AppArcI 

Appiirrf 

Appjrel 

OcvcIopDJontiil 
product 

StMni<otnnw?rci,i! 

DiV'rIi);iini;ntal 
product 

Dcviilopnwnul 
prodtH.t 

Ap;t;tr;f, 
dtiip fy. Jind 
il.f|i.slf.,ll 
Ijbrics 

App-irt-I. 
dr.ipciv'.ciipi:! 
fltwl others 

A(>i»fl(fl. Cfl.'pCI 
and oclxrrs 

App.jf'jl, 
df.![n:/v jirwl 
otti.n^s 

A;.;>.rcl. 
t!f;i;n ly. i ijr;>ci 
iitid C'thcfs 

'ff.xin I iMHJsinusfor H-.r.nuAHY I'jy-i l/v 
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TABLE 2.    Flame   Retardont Fibars   (Con't) 

Fiber Company Chcmir-iil    K;itufe 
Composition 
of   Fflbrics 

Comments   and 
Major    M.irUptj 

v.i-i.'iir:,') Isijir. Virtyon lOOr. Vinyoii 

v/.lU puty^Mct 

A(>p.ire?. 

c-v:--.n 
(i .') 

Kohl'" C-j. Viiwl-Vinvon 
Matrix 

10a%Co((te(Jtn 
;incll>lfntK wild 
up 10 20% of 
cniion or poty- 
rstrrr 

AplLlTC; 

AvrllP;-R 
IT!/) 

F:^C Ravon willi o 

durivoiivc addati 

1CX)7(. fjyon otid 
blende vvi'It 

NO'IK;*: 

Sa'ply .tfipjiret. 
iM'T-ift ii;i 
ho'itlory drnl 
Oth(,;%; n>voI 
Cipni^nlal p<o:1iiCt 

B"ll Flame 
PR (TM) 

KenrboCo. Rayon v/i(h FR 
addilivo 

Ocvettipfnont.ll 
produci 

Woul Protein lOCniVVoorand 
blends vMU 
Fibt-fgli^s, 
Vinyon. Notnex, 
etc. 

App;ifd. in- 
dustrwl work 
cIdlhtA. air- 
craft iipliolstcry 
and o:hf^r^ 

Fjbwg',-15 
(TM) 

O.veni-Oxning Glass 
and lil'Hids 

Df»;>'Xy. in- 
di'Striat vAjrl: 
cloltics wid 
oihers 

KTOn»>r (TMI DJ Pon! 
(ArOfiijlic Nylon) 

100%N[jim-x,ind 
blende with 
Kynol.WooI. 
CIC. 

App.irol, in 
d»stri,i| f.ibtics. 
iii'lmc iiphol- 
sury 

Kvr.;.l |T.';«1       . 0»fbD:un'Jii'n Phenol irtws^f lOOr. Kyoolanci 
bri.-nd\ 

In'JuiUiftr 
(jbttcv. scnii 
CO'ti'iiprcit*! 
P' CKILI.' 1 

0( I*" lOTS S>rn(i»'Jii!ft on T*stllc IlJin- 
innbrit;. 9t-I l(.. (.»i;UrtC !lrV..«:lt Corp., 
Ektl (.f,;iK-lr:.. K.t.(»yi.l). 

I i. rrv'iJH I.UI. T»-Chr\:-J'l llTOcborr on 
!•«.!» •!•  I Imr Ri'^tt^nl K^*'"! lor Wool 

13. i;'.—'-jv M.J., **V.>»'t-lhc Wr 
will* ..n.' S^'r I ibT." l*«">-«^"'^* ••( IhP 
l!tT3 Sw.i.-..i-.m on Tf-.tilir KU-mul.dt 
If, l*."-'.- ' •. t -ni-wt I'.ri^^ifhCoTp . fn>t 
Rft^n-.   ., t: t.tl'»Tj» 

I '. {•.*.. fr-t^Bt 3..ilft,.'»1l lo r.pie» 
CtM :>. 

• !'•. r .( K . "DwrsVc rirr ••••Ju'tir.l 
KMIUI.I .• -.1 '.^.nhrtU- T.xt.l«-L." l-^vM-.td- 
1.1.', '.r :••• I'J-.I %,.->.•>.•>,.•(• «•:< T. vlil-.- 
rUi .-»-!j l.'<-. 1I*.13J. l.'MMfi'- Ht:v-,fih 
Ct-«..- I   ••'• l.i'rur Uh. U.I.I l'''-U 

!•;. I,,(:t.-.'     R. h,.   • I ifc-l:i-t.r.(...l 

TVjrfllr  Ch'mltf Aid Cot<»^(  ». 2G.t<:!CS 
(l*JTI>. 

17.1.r<lclv. J.A.. »nd ErhvTl. R. A.. 
•*Dnr-iW>' f'Utnr Rpl»»di»nl rint*!*;"; ft 
Cult«>n rnvl I'»Iv*.lCi-Cot(».n lllriid,," rrr^ 

Cik-    fUimn-Mlilir.    l^.V-'.    1.rlll..'.c    llc- 
•v.tn--li C.«p., J^^t r.rfrnv.tclt. n,i.(i'n.i>, 

m. oit'i.-n. s. J.. -cv-'n-'iidt ii.iw(t 
IlMribli-   rriniv UrL-^tfinf   I'.nUli  In.   C..*- 
lufi  "     TVitiFr     Kri-nrrfi    Jnnmcit    3lS, 

J V. Cli^Ci'wn. A.C.. "Tlir PIOI.TI 
rirfine Kr«-ntint KiiiivH." P»t«t-fdin-i of 
Ihr 101.1 Vi ..iiM>.ii.m on Tt-xtilc »L.nt- 
m»hiUl>. i:i7.I4l. I,rm..i.f i:<'iH:.jrch 
Coip.. f .»-.< (.t(».»«K.li. lt.HI'jl.''» 

M. I.«-Hl.'r>c U. II„ "ri-'niitiablllly ana 
fin-    KrU.liiKr   of   Tfvlil..."   Ainrri.tin 

tl.I.rlilsor. i;. n.. •'Tll^ Prewnl St«- 
tu« Pt V.je l:ft*--.l4<M-c." Tfxtiltf Cl:rniltt 
mPHi C»lv'i-t 2. 11.11 2;. (1070). 

12. LclUtni-. R.n,. "l-'Kc-RvtariUnl 
Klnuhina *•( C^ti^-i,** TKXTILF. INDUS- 
TUIf::> l3C.No. <>. (.(t.12.10 t (lf>7z>. 

Xa.O'hM-i,. S. J.. ntitl Wc\k<r. R. C.. 
"Tht Appltc.-tion of PrruH^I CP Flatne 
RvUrd^nl lo U'n.tl." fVjtrilr Cfu-mtof vntf 
C0((W*O. IF.:>^l(Ct tlATl). 

X). LPtil<nc. It n.. AATCC R.l. Inlrr- 
•FCtMfMl »*»t>«-r. '-it.i|>irl MrltKil of Itfr-nti- 
lytnt KUtni- II>-|jri|>>*f I'ltiri* .ind t^mhhc* 

6,»7!>;»?1 <1S)7.1>. 
«&. .Nrntfk. V. T.. "rUnt* R«l>ntiitt 

FkbtVa r^w Childrrn** Klvi-|>tc4uv." t*r^ 
frvdliifi ul ll>p l'.>i:( Svmp<'*«um on Tv9< 
W>'  ri :M'JIM,.   I.-.7-ir,l.  l.rUti4.-)c Re- 
«CArrl. (:..ip.. 1 -.1 t:«*-.-iiw.cl.. U.I. (IU71). 

ji:\III/•:i,\tntsriin:sj,» innnvAnYI'm 
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•Rre ¥303 fyror over YlammsMe f 
P/lakers of flame-re'ardanl chemkals and fibers find market stifled by the lack 
of government standards and fabrics' high price, (ov/ consumer appeal 

Mojt fires, ro iTial!cr hovi Irajic. are 
q-jicliy for^olWn. But not the one at a 
Msnctia, O.. nursing home (//liolo. 
ebove) that last Janunn* clumcd 32 
lives—caused primarily by inliaialion of 
iraoie Tiom burning cerpcii. It has To- 
cused nc>^-sttcniton on ihc complex and 
vexing problems of Hnme rctnrdunts for 
Kxlilo. culminating in Seraie hearings 
tut week OH ho'.v ihtf Commerce DcpL 
aod Federal Tr-idc Conimis-.ion are tm- 
pl=fncntinsthc Fl.immabk fubrics Act 

Spurred by the Marittl:i Hre. FTC 
hai tiiucd a namniabiliiy slundard for 
large catpeU and ru^s that mu-.i be met 
by next April. The Dipt, of Trani- 
por.2iion hcs prupo'icj Rjaimabtlity 
slindardi for materials uicd in the inlc- 
fiorj of paucr.ger tirs. niulilpurpose 
p2i*en-;er vehicles,  boics  and  trutVi. 

And standards 2re being developed Tor 
bedding and cM'drcn's wear. 

Chemical producers nod Hbcr makers 
ate attacVtr.g the problems of flame re- 
latdanls with work on iii!»iiCXlJ&iui!l«. 
rjaft polYmeriiaiiaii and Qber modi- 
ZicsUca. 

Yet. measurable results arc dts- 
appoinlins so Tar. As one fiber maker 
$um» it up: "We're like 3 nervous swirrt- 
mer at the edge of the pool-dipping a 
toe in to Uil the water, but not quiic 
prepared to dive in." 

NfatUt Hsurvs Icll tlic story. About 
lOmillion ]b>. L>f naRie-rctarJ^ntchcin- 
iLals-prirnarlly i:iorpnic salts for non- 
durable VR nuiihes-wrli be ioU t!:i» 
year. If these c'leinic.ili arc uxrd ::t the 
njiiiimum errcviivc level indicated by 
most resc::rch-about  10% of the Tiber 

•weight-roughly 100 million Ihs. of fib; 
vilt be irciicd. las than 1*5- of ihi M; 

" mated 10.2 billion Ibi. of fibsr that < 
be consumed in the U^. in '70. 
. In ruct. National Couon Council da' 

indicate ihut more thin EDO millic 
Ibj./year of cotum alone would bet 
fcctcd by the bedding and chiWrer 
wear slandirdi -Jiat ate now undcrd 
vcIopmenL 

Standard Slu£0|>liirws: A major K 
sonfor tlie sluggish growth orfirc-rct;- 
danl tcxtiLn may be fo-iid in tbc »o 
ernmcnt's     slow pace 
standards. FTCs si.md.ird for larcc c; 
pets and lu^s is the t'ir>[ stemm-nj frc 
3 *67 amendment lo the o.-r«inal Flai 
mabTe Fabrics Act of h)5.X. That act h. 
been developed to clrmitu^c sale of v 
Ifcnicly barardoui clu:hin-—tf-S- so: 

June 17, 1970 CH^f.r:C^L WCfK   1 
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fnatc.-rilj tJi.1t were b.-m^ u;cd for 
*.oricii*s iivcalcfs were w Iii^lily fl-ini- 
mjKc tli.ll ilicy cxploOcJ into flanios in 

•i:iv- prcsrntc of.i li^Incd makli or ci^j- 
rcltc. The Ofnendiiicnt ulicniplcd lu op- 
d.nc ?nJ bri>3Jci\ ilic .let and ".ivc i!ic 
Scci«.;nry orCoiiniicrcc the autlioiily to 
il%---: rc»* itxnt-'artJs. 

Stiff I'ro^k-rin: However. Ihc stow- 
nvii cf jLin(I.itJi dcvclopnicHl is not 
the o.ily rtfaso.i for the small size orilic 
n-*;r.c-rc:.irjnnt tc.^lilo nurtci-or Us 
lac?; of vigorous growlh. ProJucers of 
FR chemicals for fiber Fitiishus ha\x 
been   ^^v;^2   difTiculiy   solving  spmc 

• baiic problcmi. FR finishes tend to 
s'ifTcn iht fabric, iomc wcakca the fiber 
substrate and many arc nondurable, 
wa*>. out. The durable   rmiihes  that' 

.     have been developed aJd to cost. 
'-We can provide the technical ef- 

fect-the flammability prolcclion. But if 
the fabilc is not within the ct>(heiics ot 
priee limit demanded by Ihc oinsumcr. 

• . she limply w.on'l buy it," sayi one rc- 
,  "-searcher. 

For example. Scars and Montgomeiy 
. VUrd both offer treated children's 

. ni-htwear. Pricts are about SI  more 
• Ihaa   for   untreated   garments.   (Most 

j : tic2'.ct! garments cost about 25S more 
thar. comparable nonttcated ones.) And 
ntither company  has lepoilcd  many 

• sales. 
British experience with treated fabrics 

* is litnilar. As a result of Britain's Con- 
sumer Pioteciion Act oT'CA. many shops 
Slopped scllinc; all-coHon or rayon chil- 

_ dtcn's.ni£h:dfc\scs. which had to be 
treated. Instead,  they arc selling pa- 

* . j^^:^s, which arc not covered by the acL 
And treated yardgoods. even when of- 

.* . fcrcd at.the same price as untreated 
cloth, arc byp^ss-id by consumers b=- 

• cau«e Ibe untreated materials feet 
softer. 

; Most Viiloerabie: Cotton is patticu- 
.       laily vulnerable lo the effects of fabric 

stIfTncss. Uiililic synthetics, which can 
be modified to improve flre-retardant 
properlics, cotinn must fi.id prolcclion 

• . provided ^y addon rini^hcs-uiually to 
Ibe lunc of yO-jCr^ of fabric wcisht. 
Ar.d some rinishcs produce other un- 
dc>if.ible side effects; Icsvening ofwcjr 
resistance; dyeing difncultics; dis- 
coloration. 

The most commonly used coiloa rin- 
ishcs are inot^.-inic salts, organic com- 
pounds Or combinations of both. In- 
cluded in this group: .iluminum sulfjic. 

. ammo.iium pho^phatts and sulfamalc. 

antimony cMoridc and trloxidc, bonx 
and boric acid, liianluni otycWo.'ide, 
dicyaddiamidc and Ihiuurea. And 
chemical supplier! arc numerous (nv 
hibK'.p.l-t?).. '..     • 

These finishes, often applied with la- 
tC-V binders, .ire visiully iiK"Xp<;n'Sivc (av- 
erage about 20^/lb). Cut they wash ot:r, 
thus arc used cMcilsively for dop.-s in 
putitc buildings, for lliealcr cudaiiis. 
mnllrcss licIJns ="^ inslimtionil car- 
pets. Stale and local fire rtgutaticiis 
have improved lulcs of thess rmtshcs. 

Bromtnalcd com pounds-e.g.. di- 
bronioptopirtol, ammonium bromide, 
hcxabromobiphcnyl. ifisC2, 3-di- 
biomopropyljpho-.phale—are also bcinj 
touted for this marVct. Suppliers in- • 
dude Dow Chemical, Michiijan Chem- 
ical, Great Lathes Chemical, White 
Chemical And Freeman Industries. 

Scmidurable fmishes that withstand 
about five laufiderings or dr)xleanings 
include American Cyanamid's dicyao- 
diamidc-phosphoric acid and Apex 
Chemical's organic brominated phos- 
phates. Apex also produces inorganic- 
organic combinations durable to diy- 
cleanlng. but no! to laundering. 

Also making the semldurable mate- 
rials: Scienlinc Chemicals, which mar- 
kets phdsphorus-nitrogen compounds, 
and Arkansas Chemical. 

la (he Wash: The piost successfut of 
the durable fmishci-thosc that last 
through as many as 50_wasliings-arc 
probably those produced by Hooker 
Chemical and Ciba. 

Hooker's finish s^3tem is based oa 
tclrakis{hydro-\ymcthyl)phosphomum 
chloride, trademarked TMPC. Much of 
the development work was clone by the 
II.S. Dcpt. of Agriculture's Soulhctn 
Research Labs (New Orleans). TMPC is 
aaimonia-curcd, form', an insolubli: 
fite-rctardunt polymer, which Hoor-;cr 
says remains inside the fibers for the life 
of the fabric. Coil: 20-30c/lb. of fabric 
Most promising market; industrial 
clothing, lent liners, mattress licking 
and drapery miiertaL 

A recent extension of THPC tech- 
nology has produced another ircalnicnt 
system. It uses ih^' hydroxy-siibilllutcd 
fomi (THPOH). is also .imnianla-curcd. 
THPOH is IciS expensive than THPC It 
can be used at IS-ICC of fabric weight, 
rather than ISTc, B« witli TllPC, lo fur- 
ther reduce cost. 

Moreover, ihc lesser amounl needed 
for ircanncnt also reduce, fabilc jiiff- 
ncfs. Hooker suggests uses in ordioaty 

gariiicnt fabdci. and in knit goods foe. 
childreirsand aJuli'swtiar. 

Ciba's product Is Pyrovztcx CP. 
ch;n\ically. N-mclhjl dialkyl phosp^o- 
noproptbnamidc. Fabric ucaicd vsltit; 
25-35% by weight is said to produce a j 
result thai is neatly tndis*ing>jish^Me I 
friMi) unlrcaiej cotton in stirTn^ss. Ani | 
fabiic durability is cssenllaUy an-, 
chnngcd. Cost: about S!/lb. Use: in i 
garment fabrics, particularly Car cKt- 
drcn'snightwear. ' 

Dow marketed a durable finish for 
couons. * tris(t-3ziridtnyl]phoiphiR£i 
oxide (APO). But it has been wiihdra^a 
for lack of markets.. Drawbacks w,- 
cludcd Iiigh cost and to-xici^y. 

Other durable rmishcs a:c offered for 
noncollon items. For example. Schcr 
Bros, and Jersey State Chetnlcsl R:ar3:el 
Ihioutca and urea-formaldehyde rears 
for nylon netting and lutle used for 
wedding gowns, window decorations. 
etc. •       • - 

Military !USB: Until Ihii year, Ihc 
lion's share of durable-finish uea'jncii 
has gone into Tabrics for ihc militat)-. 
where high cost is not necessarily a 
drzwbacU. More than 50 million yds. cI 
cotton, moslty duck for tents and t;>.r- 
pautins, were processed in '67. But irili- 
Ury pTocuTctnent has dropped sharply 
in the last tw^ years because of the te- 

- ductionof forces in Vietnam. 
Th= finish used for the mililiry i- 

based on antimony irio.xide and chlori- 
nated paraffins, such as ihu>: producet 
by Dover Chemical, Dinmond Shsra 
rock, ICI America and Ncxille Chen 
ical. The finish resists fire, water 
weather and mildew. But FR producer 
point out that all the treated fabric 
come out feeling like a tenl. which Wm 
its ihe use of th= finish primarily loteii 
lage, carpel backing and outdoor sport 
ing goods. 

Antiruony oxide is also, used will 
some halogcnatcd semi- or ron 
durable finishes for synergistic efTet: 
Combinations with halogens axe zoaM 
ercd among the most eft'eciive FR. sy 
icms yet devised. And until the p:* 
year, they were among the leait e? 
pensive. But China has removed lit ar 
limony—from 25 to 50% of v^orld S-J; 
ply—from the marke'tplscc. Prices iniV 
U.S. have risen fiom «c/:b. in -65 t 
the present quoied price of Sl.07' 
(Unofficist prices arc as high as S* 
C/Ib) 

One M & T Chemical c.«cu::vc h 
called the shutoff "a disaster;" his con 

Juf>« 17. 1970 CHE.MICAL V-'LIK   I 
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p2hy ii n<>-.v ciuoling miwithly pricct. 
Jul/x lulcc: SKS/Ib. 

Harsltsw Chemical nnd McGtfjn 
Chemical arc stipplyinj rcsul^r cuMom- 
crj, bui do nol plan lo go uficr new 
buiinci*. Ami National Lead's Mcl.it 
Oivition marVetin^ nianascr. Robert 
Putney, fofcwcs lilllc price scillinj Jc- 
spit-; t(ic government's iclci^c or 6.000 
ions of anlimoay metal ftom stockpile. 

This tus increased ilcmsnil Tor subili- 
lules. For example, Bactiinaii Lab* 
ms&cs Buuo II M-I, a moJined bar- 
ium melnboraio. The company sayj 
sslci h:ive -one up. but will not indicate 
how much. It's being used on cottons, 
also in a carpel-bacVins coatin- dcvcl- 
oprd by Dover Chemiczl. 

pliosph-jtc polymer bindcri llial arc 
uicd for resin saturation. Sonu aie lia- 
lo;;epJted. used wilh .iniinumyuilje. 

Crariiii:;Kc*carch:Grafi poIjme,-i<ta- • 
tion is a new technique, siill i:i llic re- 
search susc Ihat may Iiavc some ad- 
vanla;;cs .over currently u^;d add-on 
finishes. Saj-s one Scou Paper Co. re- 
searcher: "111 rorintn° a c!icmicat liitk- 
ngc. the durability of the HJIIIC retar- 
dttnt is impioved, and »vc retain the 
siren^lli of the fiber subitoic. Also. 
nciv fibers can be engineered from the 
orijinal ones," 

Early ihis year, Scott and Aineficzn 
Enka bc^n £ joint project for graft 
polymcri/atioo of flamc-relardant corn- 
pounds onio ccllulo»ic nberi- EnVa is 

VS. Borax is niarletins a zJnc borate, 
called FirebraVc. and sodium polybo- 
"'c, taS2*<l FR-2S. Bor.-ix says llierc ha; 

;Inc** / ^ been **subitanlial interest in our rinc' 
as n replacement for :tnttmony tfio.Ktde. f( 

For Tlirnx-awaj-s, Too: Finishes for!. 
cotton and rajon can usually be used \ 
'for disposable items. As one popcr- 
tnakcr izyi, "Basically a wood fiber has 
Ihc same pSj-^ic-I properties as cotton." 
Thcse fip.ishcs include ihe lionduraWc 
inorjjantc salti and nilrogcn-pfio-iphorus 
compounds, at about 2S-^5c/lb.. from 
comp.nnies such is Snn Chenicat, 
ClarLson Labi, and Schcr Bros. 

For disp'^ablc^ and pjpcrr ptoJucu 
lh.ll refjulre moie di:raMe rmislic-*. Na- 
lional Starch and Clicniici? and B V. 
Coodtich   Chemical    arc   marlrciinj 

currcnity equipping a pilot plant for use 
of Scott's process. 

In the process, the hydroxyl groups of 
ihe CL-tluIosc arc activated (dithiocarbo- 
nmion)-although not ro the extent re- 
quired for xanthalion of r&)on. The ac- 
tivated substrate is mixed with a 
pcro.xidc catalyst and the flamc-rd'ar- 
dant monomer (c.g,. a pliotphated or 
halogenaicd compound). Polymeriza- 
tion of the monomer and jrafiing to the 
sub^i(al>: proceed siniultjneously. Dur- 

llic reaction the pH drops, the di- 
tliiocarbonare groups arc destroyed, and 
Ihc celluIoM is rcgencrateJ. 

Scott s.iyi Ihc proccii woiUs on all 
Ccllufoiict. and on illl.. njlon and wool 
(wherever dierc ii an act^v hydrogen 

;om in Ihc polymer). Other pro^Kc- 

lies-e.*, bulk and Ksi^erK>^-c:^„.bc 
built in by UMnj; selected ^raftin^ im- 
pounds. 

Ano:Iisf method of •rsnin- has hziti 
developed by .New York Univcriiiy re- 
searchers. NVU's siibs:ca:c h poly- 
propylene. The graft is a copolynwr: N- 
mciliylolacrybmidc and StaufTer 
Chemical Co.'s bis(Uta-cMoia- 
c ihyl )vl nylphoiph onaic. 

One drawback: the K-methytot- 
xcr^'lamidc is said to stiffen the tuAtl 
(feel) of the fabric becmsc 20-30:i bj 
fabric weight Is required. 

Modifying SynlSictics: Whils cotton 
can*l be modified for inherent flznn- tz- 
tardancc, synthetic fi'oers can. And 
that's the ideal solution. =ccorJirig to 
most fiber makers, chemical Mipptien 
and lc;cii!e houses. 

Fiber manufacturen. though, arc re- 
luctamt U> discuss deMiJopmsnl pn»- 
grams. or even (heir involvement with 
n»me rciardanccL Allied Chemjcari fi- 
bers division, for example, says flaUy. 

• "Wc would niher not comnuni on the 
»ubject." 

A cheralcal-nmsh supplier offers one 
possible reaso.-.: "Fiber makcn are up 
ajainst the walLT^ey can m=:<e ftre-re- 
sisiant sj-nihclic fiben. but the mills 
misht not be able to process chcni with 
existing equiprucnl. And even if ihey 
could, with a ct«3plc of exceptions, the 
consumer just wouldn't buy the fabrics 
produced-thsy'd be far too stiff, bulfcy, 
and expensive." 

Fiberi that are being produced end 
marVcted include Du Pont's Nomex ny- 
lon, Americao Viscose's PFR (per- 
manent flame ICta^da.^t) rayon, Mon- 
santo's Durcttc and Qaihcauidcars 
K^nol, Glass fibers orjlass-synthelic fi- 
ber blends are siso in the picture. 

Du Pont's Nomex wav tltst on the 
market, has the larseu share. An aro- 
matic polyamide nylon, it insulates lo 
<00 C without burnin-; at that point it 
chars. Used ir» suits for ncing driver*, 
it's said to afford about II seconds of 
protection in ihc event of an intense - 
gasoline fire. CThls. the company feels, 
is sufficient lin:c for the dri\.cc to jet 
ou; of Ihe car.) '_ 

Other uses: instliuiional and con- 
sumer %i.*ot'K clolhc'i, icatircss covers. 
One of Ihc most iraporuni markets il 
pnj:uiia5. now bjin* uwd by the V<wr- 
anj Adminlilr.nion in it* ^ospit^ls. 
SmoWri were the fint to ret ibc pa- 
jamas. The VA plans lo provide ihcm 
for all patients eventually. It is aUo te\t- 
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«£ klu-civ WanVcis, toWi of Nomcx. 
Priiiuij drawback u> Komcx U cojl: 

53.50-6-50/Ib. Thit (Ciiilli in prices four 
10 Hvc limes ihosc of cpiiip.ir.iWc ilcnn 
(e.-.. or fwtjcsicr). Bill Ou Pont con- 
lends lti3l Nomcx wilt t)>iially outwcir 
other maicri.nK so dwi on a pet-war 
bsusiiiichca[,cr. 

I Durctic. <\!ons»n:o'i nrc-rciistant fi- 
ber, i» sljo 3n aioinniic potyjiiudi:. 
Moi)i:in'.o won't divuljtf comjiosilioii, 
but it's probaWy imii!;ir lo Nonicx. Ii"* 
abo being aimed m hi^h-mk mnckcti— 
racin* driver unirorms. for example; 
wbich averjgc SISn each. 

CaTboryiiiJuinS Kvnol fibcnt nfc ptic- 
ncliaL,"id lo rcsiu tcmpji.-nuici up to' 
A.500 F. !^M monili, Orborundum in- 
Ifoduccdakynol liner for racing suils, 
which it $a)i cxicnds scvcrni fold the 
protection time offered by fabrici such 
as Nomcx. 

_ Czibotundiim ii also (outinj i^ fibers 
for upSoUtcry' fabric in aircraft, hoipi- 
lals, hotels and automobiles, and for 
cold-weather doihtn* for flshcrmcn, 
hunlcri, skiers and snowmobilcrj. 

Riij;gci! Rayon: American Viscose, di- 
vision of FMC Corp.. has marketed its 
PFR rayon since laic '67. It's made by 
dispcrsins fine droplets of water-in- 
soluble nan^e rctardants (generally, a 
mixcd-pfopyi ester of pbosphonilrilic 
chloride) into a viscoic solution. When 
the rayon fibers are drawn, the FR is 
cQCapsulaied in a cellulose matrix. Sa\-s 
FMC. there is little change in the flber*s 
physical properties, and the flame retar- 
dancy is "permanently locked in." 

Again, price has helped keep demand 
down. When it was introduced, for cx- 
ampls, it was' 45C/lb., conventional 
rayon about 30c/lb. The PFR had been 
in co.-nmcrctal use for only a short time. 
Orinoka Mills is now using the fiber in 
blcods with Nomex for aircraft uphol- 
stery. Orinoka says it helps lower the 
cost of the Nomcx, from SIS-16/sq. yd. 
lo about SII-12 for blends. 

Other Solutions: Still anoiher answer 
lothe problem of nammabilily: glass it 
in. Latest development in this field: 
Courlaulds Ud.'s new TekUn Heal 
Shield fabric. It's a blend of mod.icr)'tic 
fiber and Owens-Coming's Bcia fi- 
bcrghs core, spun and woven so the 
glass doesn't loueh the skin, cau-ic irrila- 
lion. It's join^ into laments for steel 
niilli. fire fighting, auto r.ii:tng and 
oth?r bi-h risk ocoupalions. and into 
nonapparcl uses such as filltation units 
and aircraft cicapc chutes. U',s been par- 

liail-vly s-.ii.i.ci^kful for chcf^iitil work- 
ers, jays CojrlautJ-i. bcuuiC it prc\;nli 
chcmic;il penetration. 

I'ossibitilici for nuine-reCifdiTij poly- 
ester and acrylic fibers arc offereJ by 
Dow. The tonip.^ny wys a vinjl bro- 
mide (for actylic fibers), and dibromo- 
heopcniyl slyccl (for polyeiicr^) .ilicr 
the structures to make ihem per- 
manently flame rctardan: wiiluti:t ucri- 
ficing hand, durtbility.or dye.i*uiliiy. 

r.k'itdin;; riulilcni-t: Cottons CJn be 
treated with flamc-relardsnt finishes: 
synthetics c.in be modified. But blends 
cause hcadiichr*. Example: in coilo.-i- 
pDlycitcr, ilie polyester melts and falls 
Away from a flame, is therefore conitd- 
ercd sclf-cMinyiishinj, But in blends, 
the cellulose forms a "ladder" that sup- 
ports the polyester. Uniroarcd coito.1- 
polyCitcr burns more reiidily than cither 
unblended fiber. Blends wl;h lrc2t-*d 
cotton lose effectiveness as the polyostcc 
content is increased to about IS^: at 
tlial level, flamc-retardant charzcler- 
istics arc essentially lost 

And flamc-rclardanl treai.-ncR! of the 
blend has proved unssiisfactdty bccjuse 
as ycl no maierial has been found ihsl 
will durably flameproof combinations 
of cotton and synthetics. 

There is also room for continued re- 
search toward finding permanent add- 
on finishes that will impart sstlifaciory 
characterisiici to natural and synthetic 
fibcts. as well as blends. One reason: fi- 
ber makers cojld not econo.-nically af- 
ford to develop flame-retardant poly^ 
mcrs to fit crvcry end-use siiuztion. 

Slow Groivtii: Few fiber makers or 
FR chemical suppliers see widespread 
use of flame-relardant fabrics wiihin 
llic nejtt S-IOyezrs because of the many 
problems involved. 

Carpets will be an exception, in part 
the result of the new standard. Cut there 
is alresdy a trend to synthetic-fiber car- 
pcts-and flame rclardance is not gener- 
ally a problem w»(h ^nthciics because 
most mcll away from a Tame. Acrjlics 
do not. but ptimarily due to the use of 
bicotnponeni melts, flame-rctanJant 
properties have been greatly improvcd- 

For example. Monsanio's Acrllan 71 
carpet fiber is made by spinning "a 
multilayer stream of two 3cr)Iic com- 
ponents. The company s.ijs ihc fiber 
has built-in n^ine ictarJance: ilic use of 
additives (p-nsibly vJnyl bromidcX 
which rcdircc combustion rate lo about 
the level of wool's. 

Moreover, carpel ard  fiber niskers 

new standard bciii^ amended lo include 
a more strintteni test procedure. Many 
point out llLit llic carpet used in the 
Marietta nursing huntc wuuld have 
passed the present test. And FTC uys 
the present teiit should be considered n 
"first gencr.ilion** one. 

The procedure, called a tablet icit. 
uscsamctliennmine tablet A dry carpel 
sample is held in place by a steel pliite 
with an S-in. dianteler hole in the cen- 
ter. The tablet is placed In the center of 
the open area and ignited. A carpet fails 
if, in more than one of eight icsl runs. 
burning proceeds to within an inch of 
the plate 

The Carpet and Rug Institute pro- 
poses apiending the lest by having the 
methenamine tablet burned on both 
sides of the carpet. This would elimi- 
nate the use of potentially hazardous 
backing materials, the institute con- 
lends.     - ' . 

Many opponcnU of the Ublct test opt 
for the "tunnel" test specified by the 
Hill-Burton Act conUolling federal 
funds to hospitals. In this test, which 
measures the rate of fire propagation, a 
carpet sample is cemented to en as- 
bestos-cement board on the ceiling of a 
25-rt.-Iong furnace. A gasoline fire is in- 
troduced at one end, and the time for 
the fire lo progress down the tunnel Es 
measured. 

More Than One: The' controversy 
over tests carries into other fabric areas 
as well. The basic test outlined by the 
Flammable Fabrics Act of 1953 calls for 
the igniting of the lower end of a fabric 
swatch placed in a frame at a 4S-dcgree • 
•nglc 

."V/e run this test only on very light- 
weight or sheer fabrics that may be 
questionable. Most cottons will pass— 
we know that. And we don't bother to 
lesl wool because there's hardly any- 
thing you can do lo wool to make it not 
pass." says the director of testing labs 
for 3 m.ijor chain store. 

Fabrics carrying a "Flamr-rclarded" 
claim must p;tss a more s'.n'ngcnl lest. A 
Bunsen burner is held beneath a vertical 
swatch; the cloth can char, but must not 
burn. 

Neither lest is satisfactory to most 
textile makers or the National Bureau 
of Standards. But no one ha> come up 
with anything belter-although NBS. 
the American Society for Testing Mate- 
rials And icxtiU- houses arc all research- 
ing new procedure*.   • END 
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j larwcr 
; li! pteienl fire rttartfznt finUhcs for 
; -Jinfi stz fsvisvTstL The^o have fcr the 
> ml pad been designed for cotton 
" tut\, hut wiir-usucliy be scmzwhat 
t itfclive an ji-jon fabrics. 

( Tict stt no com.Tic.ciany-uted 
t «;kx*» ht chtrr.',z2\{-/ iinishin-' the 
t  fjxisth'.:, th?:ma?l3;tic synth'tic 
I   tu*j to achieve double /lame 
j j::«trjitt proprrlics, 

' till ncthads and jtandartfs are ilxo 
I f-j.cut£. especially wilii i5spe=t to 
[  ;<»•.«; ita.idjrds en chUiitcn's 

i  hit mi present msrVcts lor Tiie 
I ?'^^-P\ *'»»••':? ^^vs been small. 
t 7:jUial me/.-^Dij could ba vtty br£e 
; J»-*J«I=(Ss become m«e icstfictivc. 

I 111 woao I«OCJC 

;     ;JM><7.-C3ftns A*cnts 

I    yj-vrjsdi Fleers 

l^v*l.1i 

J^IRB rcuidaiit finishes for cotton 
fabrics have b^cn !tnovvn 'or about 

two hundred years. In the put twenty 
)xars, a i;re3l de^l of piostai hu becti 
made in dc\ciopins (ire rctarOant fin< 
ithcs for coKon f;ibrici which nro 
dur.\blc to Inmidcring nnd have ac- 
ceptable esJhclics. The finishes thai 
Achieved some commcrciat ti^nificxnce 
arc the var;oo%TnPC finishes (i). the 
APO-lhiourca Jinith (2. 3) and the 
Pyrovalex Ci' finish (<). 

Much work is being done by various 
SnHips on ncur lire rctardant finithci 
Xor cotton which give imptOvcft hand, 
simultaneous durable prcu prope.'lics, 
lower cost. c;c. RccciiUy, the USDA 
Sou:hctn Regional Laboratory hw le- 
poitcd on th-ir new THl'OK finiihcs 
(S. 6), some new Co!ion Produccxi' 
Institute finishes xs-ere reported at the 
recent Chemical Fintshins Conference 
(7). and several chemical companies 
have cnnoonccd thai they r.re working 
on durable fire rctardant finishes. 

In ri:ncral. the finishes thM have 
worked on cotton can bs U!>ed on 
i.iyon, but usually a higher add-o.t is 
requited for rayon. Fire rclarilani 
rayon fiber ii commercially Ax-ailable- 
at c rather hi^h premium, but ii liulc 
used at picscnt. It cx-idciiity contairs 
around 20*' of a phosphazcne dcriva- 
tjvc (H). 

A finish compos-d ct THPC ant) 
Ins (dibtonjopropyl) phosphate has 
been fL-porlscI for poI>cs:er-cui;on f;b. 
ric (9). lUt TftrC is clfwlice on cot- 
Ion and Ihe dil>.'omopropyl phosphate 
on the polycitcr. This finish hjs not 
bten i:scd tonimcrcially^ 

A few jtjnilhetic fibers arc comid- 
ercd ID be irhcrenlly fire rctardant, 
such as Ihc riiaJ.ici)Ttcx saran 2iid 
lontc ar^mi.ilic nylon*^ Thcs--" ha'.c bc».'it 
us.:tl in iiorLcts V'hcrc standards re- 

quire some degree of fire rctardanze, 
such as certain dr?.prriti. upho^sie.-y 
fabrics and cnr^ei^ 

There arc no comm';rt;i,-j|ly-Tn.-/t 
niEthodi for the chcn'.-cal finishia^ot 
lh;_btTk OLJIW thermq^gbstics^-n- 
th;;tl;L_t'^^rs to ma^^c them non-fiiin- 
malil£_(i&l- Textile Iib;7~^ooL-c?rs 
are reported to b= on ths brink of dz- 
velopins flame resistant versions of 
ihcsc fibvrs via ihc additive ro*j:c (//). 
Desidc.1 the premium In price for these 
fibers, there is a feeling amon; many 
technical people tttat there will bs K 

loss in many of the desirable pro;i:i- 
lies of synthclics if a. fire rctarJir.t ad- 
ditive is included in xhz fil>=r when 
it it spun. 

Test Melho^Is And Standards 

In 1953, the Federal Flammiite 
Fabrics Act eliminated the most (1.^-n- 
£erous flammable fabrics from clo;h- 
tng in intc/siaie commerce. The f^em- 
mability of fabrics U determined bj' 
CS-I9I which is equivalent to AATCC 
33-1962. Ai the Urns of this LCt, the 
ilandarUs were s:t so thai xhs torch 
sweaters, Ihe ra>"03 pile cowboy chzps 
and other highly flammable hrlictct o£ 
ctoiliins were eliminated. 

Jn the- J9C7 revision of the 1953 act. 
provi-.ions were cxiendcd to include 
hou<tcho?d textiles and it empowered 
the Sfcri'Iary of Commerce to cs:=b- 
liiih new standards if the need wore 
dcmonsirilled. Since that time the 
conmicrce dcparlment has found thai 
new siani-'ards may be needed in car- 
\\ci\ anJ Wearing app.trc1. SlBr,.1;rds 
for c;trp-.-i'. 'may be propoicd btfp.'e 
the end of 19o9*. Sl.indards fo: cn-l- 

1?J.'3] 
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drcn's aj^t'-'i:! (which ratty Ic the ftrst 
app.ircl iltftw for new V.-nuLirdi) will 

Many consumer rcprvsTiu.'.t'ivc* auti 
o:!on ftrc coIlcc:ios ami rtpariinE ila- 
liMi;> on bii:n r.ccUIi:iiti. Si'inc have 
been fa:Iicr utisci--:iiific, sucli hi a re- 
cent rqK>rl on sn an.i!)>!$ of the typz 
of c!oth:nj worn by bitrncd ciuIJrcn. 
The an^lj-xis coasfstcd of s^kin^ the 
p.>rcr,t or cuarditin of the burned child 
what was ths fiber content of the 
barncd garment {13). 

Spokcimcn for the virloj* segments 
of the textile industry brc volunteering 
for conimiilce u'O.'k m various lest 
meihoJs and jtandarUs orsanitations 
%o ihnt they can suidc the ndoptton of 
test methods and standards which Jo 
not iho\f their product in an unsatis- 
f&ctory I-Vfit. 

It has been reported that of 117 
£arnicnls involved in burn accidents, 
all eajily passed CS-lPi even when 
iSfiition was forced (73). In spite of 
this there arc many people in the Icx- 
l;Ic and fiber industries who ace sug- 
CCitins standards bas^d on some modi- 
fication of the CS-19I, such as re- 
quiring forced ignition. Some ate jcc- 
ommcndins sEaiolt flnme icsis. One of 
ihclr arsomcats Is that if a standard 
sitch 2S the AATCC 3'^I9G!> (vertical 
flame test) is used as r. standard, it 
woiild eliminate mo>t of our present 
textile products. 

But if one looks at this problem of 
standjfJs losicilly, there arc several 
things which arc apparent: 

• Covcrnmint and consumer 
groups feel that present standards of 
fbrnmabtTtiy are ioadcquate. 

• Many croups feel ihat at least 
children and old p.-oplc sho-.iId be pr»>- 
tccled from bavins ilwir clorltin^ ig- 
nitvd by OiK:i» flames c»-en when due 
to iicj;lit;i;ncc. 

• More rcjilriclive standards arc 
fortttcomm" according to the Com- 
merce Dcpailmciil. 

• As n coniscqu^-nac in certain nur- 
kcl*. (cxlilci baruly pa%si(ij; prciciil 
Standards will hv ctiminrJed and re- 
placed by textiles niectin:: the more te- 
str!ctiv-c standard*. 

Once one facc^ up to these four 
points, it n»ay be easier to agree on 
stancrurdt. If standnrvis arc asrecd on, 
which arc more restrictive iii certain 
markets where it i^s fcU that tlicy arc 
needed (i. c., children's apparel), pos- 
sibly ihc standards in other markets 
v/iil not be so rcstridivc. 

if children's cloihins can burn and 
cauu: injury and dca:h, ni.-ikin<; the 
CS-191 standard more severe (such as 
a chan£C from 3.5 seconds to 10 sec- 
onds) will not sigmficantty reduce 
these injuries and dcntlis. Of 117 Gar- 
ments involved in bum accidents, over 
half did not isQitc in the lest and the 
rest had an average burn time of ovcr 
K seconds (13). If a more restrictive 
standard is needed, it is not logical that 
it lio a ratc-of-burning standard such 
as a modified CS-191. It should be a 
burn/no burn one, such as one based 
on Ihc AATCC 34-1969 (vertical 
flame test) for children's wear. 

Before wc can have new standards 
of fire rciislancc in tctlilc fabrics, we 
need to have ^ood lest methods on 
which to biisc thcnu An example of 
legislation which put new standards 
of fire resistance on textile products 
before adcqu^ite test methods were 
Availahtc is illiistraltd by the rccciU 
rcsulalions in England. In 1964. the 
Children's Nightdress Rcgulalionswcnl 
into effect which required ihul alt 
children's nightdresses be flamc-rc- 
tardant according to British Standards 
BS 2963 and BS 3121. These British 
standards svere designed for treated 
cotton, but the test mcihovl was no! re- 
stricted to treated cotton (li, ISy. 
At the time (he lepslatioii w:.s passed, 
thcic was really only one flame re- 
tardanl treatment for co:ton that wa-S 
adequate—one based on TIIPC, cillcd 
Proban. Thi» fini^I^ would render cot- 
ton flame rclardant so that it would 
not prop.ii;atc flame at all. Brushed 
nylon of fnuch lisluer wcijjiii than 
the flannelette normally used for nighl- 
drc^scs could be prcxluced at about (he 
same price us ths I'roban-treated cot- 
ton. Since the test method was designed 
for treated cotton, flammaltle. tlicr- 
mopl.-istic synthetic fabric* should not 
ha\-c been tested by this mcthoit hc- 

Tabla !—Ileats of Comtiustiaa •!* 
Variwt Fih-rs 

Cotton or Rayin 

Polreitcr 
Kylon 
tiutlic 
Spandex 

C«>nSMMU 

9.353 

ous-j  tbsy bum in  a different tciy 
from co'.tOR—particularly tlicj- meJtM. 
v.'cU as burn (/-<. /£).  A convJiTcr 
group in Er-shcul tested some sarraerls, 
both by the BS 3121 (a verticsl stn? 
tc*t)  and by'hotdtng a flams to th= . 
bottom hem of thti garments draped c» : 
wire frunics. They found that certila 
nylon   j^irments  p.^j4   BS   3121. brt , 
burn completely when tcded in gar- "' 
mcnt form (/7>. There n a coinmi:- 
lei: worI:ing on revision of tha Critiifr \ 
Fire Resistance test methods to mole *' 
thCQi more grnenilly applicable and re- 
producible (/fi). 

In the VS.. SVC have the British e»- 
periencc to prevent ui. hopefully, frora 
niaking it similar mistake. We s>'Oi:!tt 
make sure ihat we have adcquaie tcC 
methods for any standard that is put. 
into effect. 

Until jtist rcccnity. wo W.ivc not luA 
a good test method to measure llir 
flamntsbility of thcrmopluuic fabrics. 
The vertical flame test designer! for 
trcaicd cotton w-ould not really distin- 
guish between something like' Names, 
which is a fire lesistant nylon, ani 
ordinary nylon. During 1969 dt; 
AATCC has approsed a modifiij ver- 
tical flame rest mefnod for thsrmo- 
pla^lic fabrics (J9).This niodincd ver- 
tical flanic test will distingiiish bct««i» 
fiber* like Nomcx and ordinary nstaa. 
and bclu'ccn Nomex and polycstcr.he- 
iwccn the modacrylics and poljeste 
or nylon. In this, one test nt lea*:, »e 
trc better prepared d»aa svtie thr 
British for new standards 

But this is not the only thing Toi: 
is in»portanl in new standards- THr 
comt.icrcc department has fount* tM-' 
the present siand.-\rd Is madeqnaic be- 
cause of ""lact of provision for rj<2- 
surenicnt of characteristics, sach " 
melting, drippinj;. disintegrating »»'«> 
n.!ming brands" [20). O'jviottJy. «: 
do not ha\c test methods to meas-jrt 
these properties. So it'would bclwow 
the government to ^ slow on s??:^ 
d?rds involving thoc properties un*i 
adequate test mctlicKls hiixc been ^: 
wlopcd. Ihc AATCC Koearch Cors 
niittcc RA-ie U working on u^ 
nicihrds to measure- iKes; prvve.-;;.- 

The Crtimncrcc »!cp.ir[m^nt hs* at. 

tX) VcL 2. t:« 
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•   Kr.«.<R Finished Fobrlcs 
Oiwr Duobte Milii&v Fabrics 
fivt'Mllii:r<f Fabr-cs 

*j«»J i;:Ji a tcchiilcal tn.->di:tjuacy of j 
:VrtH:ij'S »tani!.ird is lack of quJii:;. J 
i^hv a^-'^furc of n.imc ir,(cn»;t>*. lx;.l 
jTXfsiion or heal tranitiir (20). Hcils 
^ci)ceb.^^i!a:i are known for (he vaii- 
x% fibc.5 of commerce The hc.il* of 
.iodfii^'ion of -the most cofnntoii fi- 
»«vafc iivcn in T^ble X (22). 

TiWs I >:to\vs llial the h=al$ of 
?i!ribus-'Pn ot the thermopl.istic fibi-rs. 
ojt 2* polyester. Jiyloii and ncrylic 
sslu'shcr than iho no.i-thcr.'noplaslic 
fS:rt, coaon *nd rajon. For fabrics 
fc»ii bavc a sclf-cxlinguishlog prop- 
cif.lbs f!iffcr£ncc in hc:;l of comb:'.^- 
UQ »"i!! b= lew important, but vi:Ii- 
«u A fire rcUrdanl tre:itmcnl all of 
it:i)Ovc fibers arc flammabtc. 

yjAcU for Firs Relardznt Fabrics 

The mnrkels for fire rctardimt 
VMtcil fi-br-cs have been variable for a 
fJsiiK of >-cars because militar}- pur- 
:.'-jit?»g. the chief market, has hcca 
•ITIWJ:. Table II jlhislralcs Ihts varia- 
^Sy. 

Tb: (5own\vard trend in mililarj* pur- 
iiific^ is eofitininn;; inlo 1969. 'fhc 
brs-dilitary market hjs increased in 
i»A A good part of this tncrcisc is 
jcjifu^^ted for by about 2-3 inrllion 
jirJtof fl/an-leite containing: a modi- 
Ci>>.i of CIRA's Pyrovaict CP finish 
f.-aj :o children's nifihlwcar sold by 
i:k:>i tv.o L--.r;;c retail frrms. 

1>.C »or« of markets that pr«<:nily 
njt wotiM not encourage one to 
'fod much money on ramrch for 

Vm*M V»fitt •» M Caltoa 

(!.SIIiftns «f YJrHi) 
is» lies 
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new fire rclardant finishes. T^ble Iff. 
iiowcvcr. liMi some markets ih:it may 
possibly conic under more res'.riciivc 
fire rctard:mt standards. 

Table HI ^ivcs a ctciir picture of 
what can be the fiiUuc of fire retsrdanl 
fabrics. For cxjimple, only about 1% 
of the cl'.ildren's nishtwear in this 
country cun presently be called truly 
fire rotardant. 

Conclusion 

.There arc several conclusion* I 
would lilcc to draw: 

• The tc\li!e industry face* the 
possibility of more restrictive stan- 
dards of llammabilily which could af- 
fect over four billion yards of fabric. 

• Tcfit methods exist which can 
measure fire rciardance of both non- 
lhcrmop!.?stic and thermoplastic fab- 
rics. 

• Methods are lacking for mea- 
surement of nicltins. dripping disin- 
te£r.itins into flamins brards, flame 
intensity, heat s±neration and heat 
transfer. 

• The problem of greater safety in 

Table in-Potcn:ial KarVets (24) 

Y*r3. 
,isu t.:ji>ctB (i.ii:i;an4 

Aulomativc fabrics 2S5 
Children's nightwear 2J5 
Children's playctothes 24a 
Bedding and bedclothes 2^71 
Curtains, drepe/y, and 

upholstory fabrics 1/97 

Iaid;int fiber or finish. Thb (ibvr or 
finish >houtd n\cct both tlic. c>thcctc 
and ihc economic requirements of 
this m:trl:ct. CJ,? 
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5\/lar'<'e^ for 
•^ris burned 
by new tes^s 
nCI concer study is halting 
use OJ chemrcai foi* fabrics 

In 1972. Ibc Cocisnmer Product Safely 
CommisMOi* Came up with namniabtlUy 
stindard» for children's slctipwejir. In 
response, It'c chemical industry came up 
with irji 2,3-(libromQpropyI phoipfwie 
(coinir.Jitly Icno All ,ii trii). a sut^t^ncc ihc 
finvironment.ll Trotccliun Agency'* OfTtce 
of Toxic Sub%t»iicu csllcd the mint 
ocortomit-'ul zm\ convcnieni soltilion to the 
ftsmmnhilily pmbism. 

Bat now. CP^<tC » on the brink of 
banaitt^ thU mt of lri» because of puiiitvc 
mutfigcnictt)' lcsi» with bacteria and a 
two-yeir feoilinj; Ktitdy commt^sioncd by 
Ihc Nflipnal Cartccr !nMitulc. which 
seems to in<.!ic3tc thai the ni.-i!crinl i\ 
carcino2::n;C 

The raw daU fram the NCI study were 
released l>>t m^MUh by Ihc Envirociincntil 
Oefenu l-urtd (OK. Feh 16. p. 20). I-DF 
had cjll'^t upon CPSC10 require thai trrt- 
Imtcd fabric! be washed ihrt-e limes 
before use; row the [^rottp favors :ui 
outiifjht bin. C'T'SC SAys it wi!l uail until 
the NCI repftrt has been completed. 
perhaps by mid-March, before taking 
BCtion. 

MairVet llurlin;^ Meanwhile, t-ome SSO 
million worth of sleepvic;ir trotcd with 
Iris ii on tl.c inarlccl~-allliougli it is prob- 
ably univ-lUble. 

Veliicol. m<jor aopplier of iris for 
fabrics, has r.nnoiinccd it ii ilroppin" oirt 
of pro'Iuction of tris for the apparel 
market Si it-fTcr. one of the nujor mjler* 
of tfi^ fur lipid and (IcAiblc urelhane 
foam. if>rorPi«J il* cu>Iomer^ tate last 
month lh.>l it is dropping oi^t of iris 
prod'iTiito enli.cly. And Crcu Lakes 
Chenii..!l. Ihc third ntajor tris supplier, is 
»«ins ao out^id^ consultant to si-idy the 
raw M.I le«l data before it in-^'-es a 

decision Ofi euotlniiliis «" »"«' '^"^ f*'*.*-' 

ucl ' .    . 
Wiih Ua in jeopardy. SOiili ^«b*lilul« 

arc bcirj developed, but nunc now sroms 
lo be !M bruadly rpplicdbic or its econom- 
ical. Moreover the volonlnry clforl to 
cxtenfl fI;ini:;prporing to cjimcnls other 
than clilltJrcns' pajamas hits jnfTe.-cd a 
severe setlirtck. And. more bavtc to the 
future dcv;'o;>!ncnt of new chcmicz!;, are 
the qufttion* industry mu^t ask after 
liaviny dcvdoj^cJ R cheap, effective nrato- 
rial lo meet ;i rci^iilntcd need—only to be 
ch:irgcd with cTiKrsing childicn to a poten- 
tial c^r'.inoj'en. 

Dropouts: 1'he rcocnl dropouli from ttie 
Iris Inde have been pondeiing Ikii deci- 
sion for almi:Kt a year. "Since the pmiiive 
rcsu)l% on the Ames tCil in Maich. 1976, 
were rciK>riod. there has been C0Ji.i!dcrabte 
concern over usr of the chvnticat in Ihc 
iCAlilc trrido," reports Rajmord RiKki, 
business m:tnn<;er for SianfTcr's bocming 
flame rclaubnt chemtctls busincM. 

Ths so-ciUnl Ames test- named after 
its orisinitor Bruce Ames of the Univer* 
»ity of Calilornia (ftcrkclcy)-has been 
widely app'Jed .TS a inulapcnic screen thai 
could itLvitily p.»»sib'e cjirciooj'.cn*. In the 
ictt, 9 spxific breed of silmonclli strain 
biictcri.i i\ CKpi.i:,td lo the chemical. 
Development of mutngenic stt.iin« under 
these coDilitinns has been cIo«.!y corre- 
lated to chemicals that nre carcinogenic. 

There has been some controvcf.y over 
Ihii lc»t, nUhoii;;h several chemic.il coni- 
pjric* arc uclively usiny it as a screen to 
chcmioU llijt inuu wodjrj;o more exten- 
sive ti:>hns ktrcently uKirc ^ophiiticitcd 
shori>iern) scivt-'ning irstv. ming animal 
tt»^ue^ h.iv: been dc«el«tptd. 

ke>c.^*ch^*r^ at New York Mrdic.tl 
Ci>:ic:e   (\aJh,-llj.   N.Y.)   tc^nr.cd   in 

.VriV^r^ (J:inu.iry 7) on Icils cspoiinj 
salmonella lo iris washed from fabrics. 
They had been attracttid to tris because It 
has slriicturnl properties tiiiiilar to t^vo 
other classes of mutas^ns: il's a ttialktyl 
phosphate as well as an alkyl bromide. 
Results of the mulngenicity test on tr» 
were positive. Dtit the researchers warn 
that "our results do not conclusively 
demonstrate that Iris is a car.cer-causins 
aUcnt." 

They Cdll for "additional data on Ihe 
pos\ibk oral atid dcf mal absorption of Ihe 
chemical from fabric as we'l as data on 
whether or not tris or its active nietabot* 
ites, once absorbed, can reach germinal 
lissiic" before the h^/ard in s!ccp»ear can 
be cvninalcd. 

Oulrj^rouf Example: The environmen- 
tal DcfcoiC Tufid thifi!-:s the raw daia from 
^hc NCJ study i* enough to mukc an 
cvalunliun about tris' cincer causing 
potertti.iV r.Drs Robert Harris called it, 
"the iiiosl outrageous et^mple IVe ever 
seen of involuntary human exposure," and 
urged CPSC to b.m its itsc in fabrics. 

The NCI study, conducted at Mason 
Rrscxrch Institute (Rockville, Md), used 
Ihe standard NCI protocol lifetime test, 
putting tris in the feed of rats and mice 
over a two->var period, Hi^tupathology 
(examination of the nnimals* listties) is 
complcie, but data are still undcri^oing 
stati^itcit au.ily^is. 

NC'I c.\p«ts a report on the test 
proynim lo be out within two wce'<jL EOK 
obtained Ihe daw iind^r the Freedom of 
Inforni.ili.in Avi HDI-' earlier petitioned 
CPSC scekinj; a warning Ubel on tris- 
Ircait-d siccpwcar .ind a caution to *.'sh 

Mi'rli •>   iq77     rSir nil   vj^tK iq 
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Ihc £ariiti.nt ilu^-c tiiiK-s bcfurc »>%:. 
Trii, which t.ui in;ikc iip I0-20'.'-.. by 

weight, of iho pulycsicr. aCcLilo or tfi.icc- 
. Inic fiber, is applied by swelling the fihcr\ 

so tlis: the dicinjcal can pjcidtraCt:. Whim 
the fiber coyK. the chcmic.il n-imcprcxifcr 
in locked in. I-ni- reason^ thai the male- 
rial lh.it Wasn't IiKiicd in coulJ be washed 
Out and thiii prevent the h:t7Jird cxpt>>t:rc. 
Bui the New York Medical College MuJy 
indicated %O»K mut:(!>«nic activity in th:: 
extracts fforii tht: fabric after Ihree C)clc% 
of InuntJjnnr^. 

In any cane, FOF h.ii tlrojip^J the 
woshins p-Jtition in favor of a complete 
ban. Tlierc h:ii been siimc quibbling with 
the envirofimrntal groiip's interpretation 
of the NC:i dnta. But NCt itself doesn't 
appe.ir to ti'jibblc, "They didn't distort the 
data" s;>ys Mclva Weber of NCI's 
bioa&^y i^roiip, "The data wa« so stronjly 
pusilive th.Tt ihc final analysis will certain- 
ly show evidence of carcir.ogcnicity," ihc 
say.*. 

In Th*- rifjj.iiniiinj;: The growth of llie 
market for flsmc rct;trdant chemicals 
began wiih t)ic enactment of the Mam- 
mable  fahrici Act  in   1953.  A general 

rcgnl.ir ones .liid hr.d an un|tleas3ni 
lexlurc and of<or. sold poofly. Si-its aban- 
doned the cli'orl. 

The re[;ii).tti<'>ns A1(O 7.nL-ct<.'d the kindii 
of fabrics used in cliiMrcn's slccpwear. In 
1971. 56% of it wai cotion and 27% 
colton-polyester blends. By 1975, R7^ of 
cliildrcn's sli-cpwcir was m:ide of ^j.iihct- 
ics. Cotton, which couldn't be Hiipc^a- 
nated with flanicpnxifing compound, had 
SiiITcrerf a market lo'^s, 

Utit (he ni.trkcl for flamcproorMg chem- 
icals in cliiMf'sn*!. slecpwear ncfcf wfts 
huj;c. Oni.T e*limaic puts it at 5-7 ciillion 
Ibs./ycar ai its 1975 peak, Thai hns since 
dropp<rd to k»s than 1 million Ibs./ycar. 
And Vclstcol says U\s for children's 
pajanns had become only nn SSOO.OOO/ 
year busircii for the company. 

H.iiuri) Data: One question \i. iui the . 
use of the chemical atused a decrease in 
burns and death to children? The answer 
is h.ird to •el The Stiriners Burni Insti- 
tute in Gaivcston, Tex., reports treating 
some 100 cisjs per year of burned chil- 
dren before 1972. about 25'^ f.om sle^p- 
wear. They have no good statisltcs since 
then but claim the number of cases has 

Trjs hz6 such good pecfoirnancs s.c low add-on Isvels 
that nobody iooked for a substitute. But now they 

are !oo!<Jng, and some may be available in three months 

wearing ;ip;>;trcl standard was established 
in |034 lo l.ccp highly fli-mmable app.ircl 
like bru>>l,cd riiyon sweaters off the 
rrarkelpl.-,ce. The act was amended in 
1967 to :il!iv.v Rammabilily standcrds to 
be set fo.- o;hcr products 

The fjrsl children's sleepwear stnndard». 
for sizes 0 lo dX. became cfrccttvc July 23. 
1972- Ci'SC was cslaMi'-hcd that same 
year. Standards for chiMrcns* sleepwear 
sizes 7-14 became eflcclivc on May I, 
I97S. Tlii^-* slandardt were similar to 
those for smaller pajamas but less strin- 
gciil. And CPSC t& now establishing 
uniform federal standards for upholitcrcd 
fiirnilMre and tents. 

Result of all Iltis emphasis on flame- 
proofiny lias b;en a boom in flame relar- 
dant chcinic.ik In 1971 some 175 million 
lbs. of (l.imc rctardani compounds were 
proiluced In 1975, llut amount climbed 
10 mote thai) 300 milhon Ibi ;ind is 
CKpccted tor^-ach 500 million Ibi. by 1980. 
Moil of that, almoit ttto-thirds. is inor- 
ganic ir»nttri.il such as alumina trihydra'.c 
and iintimoMy ottdc. used in carpets. 

Before   frdcr.-l   standards   were   estaU- 
llshcd. Sc;irs tried, in (he late  I9f.rt^ [c- 
marVct   Ircjled sleepwear.   But   the gaV-"' 
TKrt*, which were more expensive than 

40 arf.'.'.CAl. V.ELK March 2. 19// 

been "fewKr." 
The National Electronics Injury Sur- 

veillance sy>!crn is not geared lo provide 
dal» oa exactly what a burn victim may 
have biren wearing. And even if the burns 
arc clolhiii<;>rehtcd, reports do not jjivc 
data on whether or not tlic garmciis had 
been /lainjproofcd. 

A 1972 Food and Drug AttrpiiiUNtration 
report states thai about 200,000 burn inju- 
ries and ^00 deaths )irc associated each 
year with fljnunable fabrics, but a recent 
report for (he National Advisory Commit- 
tee for the hl.tmrmiUle TabricAci MIJ;S»'' 

these numbers may be 10 times too high. 
The latter report estimates that 20% of 
these burn injuric* and deaths could be 
associated with children's nt^jhiwear, inju- 
ries and deathi that could have been 
prevented with (bmeproofmg. 

Tost Of Fire: Measure of a material's 
flameptocfin^ quality is determined by 
how it docs in standard tests dcvi'ied by 
CPSC. Children's sleepwear fabiic ct- 
poscd to a ;;as flame aloiis its bottom edge 
for 3 sttontU is rci)uircd to ctlu'iit a char 
length of no greater than 7 in The fabric 
must be bone dry (dc*iecaH-d in a 105 C 
oven fur I hour and cooled) brforc the 
flame lest. 

Tlii> last roqoircinent pre-.en;j wchil, 
which is inherently fire rc^rttarl. from 
nieetin;; tlij standard Itea>on: wool. |i^ 
cotton, h.15 hij-jh moi-'-turc content. More- 
over, the peculiarities of ihcstandariii have 
prevented the use of 100% po'icvtcr 
without fl.une rctardani. PoI>c<:=r diw^n't 
support burning easily. Out the material 
melts and carries flame in its "dripfc." 
These dfips. part of CPSC measurement. 
keep polyoter off the flame-rctardani 
approved list. 

Snr;i BoUcu. director of the burn 
prevention division of the Shrinsrc Burru 
Institute, says the tests do not rcflsct real- 
life situations. As a member of the 
National Advisory Committsc for the 
Flammable Fabric Act she iizs 'oe«n 
prontoli.Tji her idea of revised slrepwcsr 
stanri.*Kls to allow 100% polyester and 
blends with acetate and triacetate to be 
sold untreated, I-DI's Harris h-t* added 
his approval to this suygeslion. 

StibktiluteSe.trch: Other unlreat^ fab- 
rics alio aptTe<>r to have sufficienl fire 
resistant piopcrtics. E;^amp!c£: Cordclan, 
modacrylics. as well ns blends of the<e 
with polycst;;r. nylou, and in.'.rti.i fabrics 
based on potyvinyl thloride ai:d p->Iyxinyi 
alcohol. Moreover, vinyl bromide couM be 
a base for a fire rciiilanl fabric. 

But can otlier fabrics be mede name- 
proof wirh the addition of safe chemicals? 
"Tris had such good performancj at low 
add-on levels that nobody looked for a 
substitute," says SiaufTcr's Bi!ski llut 
now they're looking; 

SlaufTcr has developed Fyrol rn-2-TC, 
which has had "limited pscformancc 
success." Mobil Chemicals' AntiWarc 19 
and Apex (-'hcmicars Emulsion 212 seem 
to have the same dcficicnc'es. Ciba-Geigy 
is rcporloilly testing a n;w corr.pound. 

VcUieol's Sander Allen says llr- compa- 
ny liat. developed it new proiluct that is 
"undctj;oinga battery of tests." ft may be 
at'ailabic in three month*. And Great 
Lakcv Chemical's Allen Smith ssys the 
compjny has developed a "potential fiame 
rclarda.nt candidate for the textile indus- 
try." The compound has already under- 
gone some tc>is. including the Ames test, 
has "performed in titz same ballpark as 
tri&," and is ready fur pilot plant procluc- 
litui 

Smith jay* they will be looking at it for 
each former trt< application. "Tbc custom- 
ers will be making the fmal jiidg.-nenl,** he 
says. 

That judgment is no lo.iger b;'ied solely 
on performance and price. Safety, backed 
by cxteniivc and c.'tp.:n-sive testing, will Iw 
increasingly inipoil:int lo the marketing of 
new chemicals. 
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jits status Today 

:-?-^r^ 

V fjCEORGEL. DRAKE. Jr. 

I X4,!^^n REGiooal noscarch Laboriitory' 

I 
j f>i iit^ HCFj« an es\enii.tt Inclor in thccro^ih snd 
: £;^^Y'"^"* of civilization, und has made it possible for 
* s.£ 10 inhabit  many  otherwise  onuiable  areas  of- llic 
> •:fit E^cn though man has appreciated brnefits from 
f tiX ihcic has always been a great fear of its destructive 
^ sVnvafcar that 15 justified. 
• According to statistic* from the Department of He*llh, 
5 lAiCJiion and Welfare, lite annual toll from burns a»- 
; *Ku:oi with nammabte fnbrio is esiinijitcd at 3.000 to 
1 liCi) dcJilu and 15O.O00 lo 250.000 nonfatal injuries. 
I b unni of rinancial Ios». the yearly total exceeds a quar- 
i %.-<jbi1iion dollars.' 
I : T^ic Stale of California tiai been n leader in develop- 
> "e; In) methods for measurins flammability of apparel 
I =iiM. Cahfomia had standards for flame rciardancy 
5 '<f<xs the U.S. CongrcM enacted the first national Icgis- 
•J V'« in ihe area of name resistant textile maicriats. The 
5 rtRwHblc Fabric* Act  of  1953 came as the result  of 
4 5aJH from fires due to the flash burning of brushed 
f «s^ sweaters and  flimsy  negligees. The Act  prohibits 
* -Cc oirkciing of highly Hammable lexlilcs including all 
I •ortnj spparcl regardless of fiber content or construc- 
I ji% Standards to be applied in the testing of textiles for 
•i toerajhiliiy also were eslablishcd. For an item of ap- 
I jrttwbc imported or sold ihrou^h interstate commerce, 
1 "isuat pavi standard CS 191-53. 
I , Se-M, more than ever, chemical producers mc seeking 
I »*ji 10 produce chemical* that can inipari flame re- 
i iS'jnce to fibers. Mills arc also cooperative and willing 
5 »r>3lu3[e new chemical finishes and fibers to improve 
§ ia fume rciaidanc)- properties of their products. The 
I a^jcr driving force has been the passage by the U.S. 
J C*pns in December 1967 of a bill which amended the 
I ?;»ev!uWc Fabrics Act (FFA) of I953.4 
I    Tne new Uw strengthens the old and extends it lo cover 
k !»(rr. pbsiics.  rubber,  synthetic  fibers,  foams,  interior 
I S:Rn.Sin^ as well as apparel fabrics. It also no»v includes 
r *dx thva, footwear, and interlining fabrics. The FFA 
I »3 first  implemented  by  publication  of standards  for 
i a^rts .md rugs, in the Fetlcrat Register. 35. 74. April 
I U. I97a The mcthenamine pill is used as the ignition 
S lUErrc in the test procedure. The specifications and test 
5 CJAV'J do not vary for small carpets and rugs from the 
? ^Ait carpet  standard.  Only  the  labeling  requirement 

! i aUn. If 3 small  carpet  or  rug fails to  meet   the  ac- 
j I yt;fjrxe criteria, ii  is proposed that it must be labeled 

1 7!*3uf!enlly  ano  cr   'picuijusly  staling  that   it   i*  t\im- 
I 1 *itte (f.,ili DOCFF2-70) ?nd should noi  be used near 
I S W4TO of ignition   or   flantm.'b'e   furnishin;;^.  The  final 
I i ea^rj W3^ published tn the f'etfenil ficu-ixicr. Dec. 27, 

I J lU Commiiiioner of Social Security hjs propped 
f I'•»pibil**ns wiih the apptoval of tltc Secretary of Health, 
I \ IZXiWr^n.   and   Welfare   that   certain   carpeting,   carpel 

assemblies, flnd other flocir covering for hospital inpalicnt 
oriMS shall be Icsti-d by (.he "Steipier Tunnel Test"* 
(ASfM nS4-6S) and hi'vc a flame spread rating of not 
more than 7$. This lest is mojo severe than the niv'iltens- 
mincpillicst(/Vr/./I«v;--*5. 171. Sept. 2. 1970). 

On Nov. 17. 1970. the Prtyoscd Flammability Standard 
for Children's Slccpwcjr was pttblislied (Frd. fir^. JS. 
No. 273), It propoied th.il children's sicepwear (any 
product of wearing .ipp-ircl up to and including siic 6X). 
such as nightgowns, p.ijamas. and similar related items 
such as robes, intended to be worn primarily for sleep- 
ing or activities related to sleeping must be fire retardant. 
Diapers ai>d underwear arc not included. The items co^ 
cfcd must pass the \criic!d flame test. General icquire- 
nients of the test method arc: 5 conditioned (dry) speci- 
mens 2% by 10 in. selected ,truiii an item or items rep- 
prcscntaiivc of the lot, are suspended STttically one at a 
time in holders in a prescrTlbcd cabinet and subjected to a 
standard flame along the bottom edges for 3 sec and' 
12 sec. The aftcrn.imc and char length are measured, if 
an individual specimen h.ii ach.-»r length of 10 in., the 
item fails. 

Test methods arc being reviewed, and revised, wh'ilc 
nu'ch needed information on burn accidents is being 
collected. Meanuhile the icxtllo industry, ntoni; with ilie ' 
government and universities, has accclcraicd its research 
and development efforts lo supply flame relardant mate- 
rials for varied and nuincrous end tises. 

No nesv theories for tl)c action of fl;imc retardants 
have been offered since Srhu)ici>, Weaver and Reid' pro- 
posed the chemical theory that flame rel.trdanis for cotton 
were based on n deliydralion process in which Lewis acids 
or bases arc fonneij through a carboniuin ion or carbanion 
mechanism. Much of the publislied information since' 
then has been to further cKirify existing theories. The most 
recent work published in this area is by Hcridrix, Bostic. 
O'-ion and Barker.-' They suyscstcd that vvhcn fahrlct 
treated with compounds containing phosphoru.<i lo inipart 
flame resistance are exposed to a flame they first dndergo . 
phnsphorylalton during decomposition, in all probability 
at the C-6 h>-dro.xyl. preventing the formation of lc\x>- 
gtucosan. The second step is an acid catalyzed dehj-draiio.i" 
and thermal decomposition of the cellulose. 

Technology 
Phosphorus containing conipo\inds arc by far the most 

imi>ortanl class of compounds used to impart durable 
flame icsistaitce to cellulose. U»ed in conjunction with 
pliosphonis arc ilie elements nitrogen or bromine or 
both. Recsx-v. iVrkins. Piccolo und Drake* recently rc- 
poclcd some of the chemical and physical factors in- 
fluencing riumc TOlarJancy. 

Proper selection of ihc niirogcnoiLs polymer or com- 
pound lo be used with phosphonis-coniainitMr flame rc- 
lnrd.ints is very inipoiiani. The combiii.Ttion can aid- 
n.imc resistance. I>;i\e a neutral effect, or reduce flanw 
Toistancc contributed by the phosphoriit. Amide and 
»minc nitrogen |:ciier;illy aid flame rcsist;incc'. whercrt 
itiirile nitrogen c;in deiriici from it. Amide nitrogen frrti> 
njloii fiber is unusual in thai the nylon ilcir.icts from 
fl.imc rcsiilance-.  Scv"cr.il factors may conirilniic to this 
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clft'ct'lVrhap* the most impociaol rcMOa tot llic nyton 
' ttfic. U thai »hc amide i* p:'rl of a ihcrniopI.i«ic polymer 

**hh:Ii h.n* a high fK.Tccnl.-»gc of conilniMibtc liytrrocntbon. 
C>3nami<!c. which comains an .iniiiic and nilrilc nitrogen, 
coririlnitcs flame roi>Mficc much ilic wnw aj amides. 
1 his i% due to the con^vrsion of cyaimmidc to urct nnd 
din^nJi^ntidi; duririi; irc.t[nii:m of the fabfic. 'Ihi» iludy 
indicate* that flanie rct:irdari[«, \uch at those coniainin" 
cyaiuvihvl phovphonatc £riiu|n. woutd conlribiiic nuich 
lc>» lUnw fctitt'ince th^n the corre^pondin;; amiiio or 
CMfhannvjIcihyl phosplion.ttc. 

Nitrogen contributes nio>t eflicicnlly to phoiphorui- 
cont.ridin^ Djntc retardanis «heo it is prevent in Io^v 
Ct>neeniij(tons relative to ihc phoiphorus. N/P atomic 
ra!io\ tif about one in the Tihiic coniribuic m;t\tmum 
name rcLirdancy per unit weight of nitrogen. Much of 
the nitrogen lost durini; clit:rcing must coniribuic ttitmc 

_rcii\l;ir.c-o by actio; in the vapor phase; othcrwiic, the cf- 
ncicney of niiroficn \v'Ould diOp more rapidly ai the N/P 

• aioniie raiio in ihc fabric is increased. Many fiiciors 
s.houTJ b; iiiiicn into consideration in deciding the amount 
of nitrnT^n lo use with pho.^phofii'i. Some factors src (a) • 
coil — nitrojenou* agcnis may he much lc*s evpensive 
ihitn the phosphorus beirig replaced, (b) Icii^ile propciiics 
o( ilw fabric, and (c) hand. 

Small amotinEs of phoiphorus coniribuic more Hame 
rcsisiancc per unit weight of phosphorus than large 
amounts. It' compleic flame resistance JS desired, it is 
usually necessary lo use Urge and less efficient quantities 
of phosphorus. All flame rclardanis examined decrease in 
effectiveness per unit weight of rclardant as the add-on 
of retardant is increased. Thus, the first 5% of flame 
rctardant added to a fabric is more efncicni than the 
second or third 5%. This and other data indicate the moM 
efficient flame rctardani syiicm will contain two re- 
tardants — one acting in Ihc solid and the oihcr in the 
vapor phase. 

In the absence of niirogenmis materials, csscnlially oil 
of tl»e phosphorus in » flame-teiisiani fabric can be «c- 
counied for in the char produced by pyroI)'zing ihc fabric 
in air. The phosphorus also can be accounted for in the 
char when nitrogen is present, as nn cmide. pscudo 
amide, or anilne. With nilrile nitrogen in the fabric, there 
is n si^'nificftnl loss of phosphorus from ihe char and 
reduced efiicicncy of the phosphorus. The Amount ofniina- 

. 0cn in the char is dcpendcni on the N/P »toniic ratio 
in the flame-resistant fabric. High ratio* in the fabric arc 
decreiti-.-d sub&ianiislly 'during the charring, while ratios 

• slightly ::bove 1 we reduced very little. The nio,;i stable 
riitio is I. Based on atomic ratio and insolubrlliy in water. 
»cid>. and alkali, it is assumed that the thermally sublc 
residual compound may contain phoipltorus oxynilride. 

Any bromine present in A flame-resist ant fabric escapes 
to the tar or vapor phase during pytol>-sis in air and 
appears to have little or no effect on the' amount of 
pho^phvvus remaining in the char. Ilrominc contributes 
lo IIK: flame resist«ncc of phosphorus-comaining flame 
reikrdams. although it nets independenlly of Ihc phos- 

*phoru*. To do thi>. ii must act .ilni.ist completely in the 
vajHif pha**. 

.At preienl. except for military, institutional, and certain 
imiustri.rl uws. few fabrics ate tre.«icJ with durable flame 
reiarJ.'.".!*. 

Durable RctartJants o( Comfnc-ict.it Interest 
Ural Cure. The moM wiJcfy incJ duf»Me fl-me rc- 

lardanij for iippiircl and ho'iM-hoM r,oodi. and for certain 
niilirift iienrt. sirrh a< lent liner f.ihrit^, srv ha%rd Upon 
leiralkt^ lh>dro\>meihvll phoiphoniuiii cIiKnitlc ("IMPCI. 
hiph yk-M from furnialjehjile. pho.ph!iie. afK! hydrochloric 
1IH» is a u-.ii«r-\oliil'le. cr)\laMtiie compouiKl piodntod in 
a.iJ   h. i!,c U.S.. IIII'C is sold hy HooVei Cl.en.ltal Co. 

Ai 

and Acelo 0»en"c»l Co.. and In Euru|te |>j- Albri^.* «J 
Wilsim Ltd-. England. The irwihylol groups of THPC»] 
act readily wiih amines and amides,* During a study c 
the phj-vical Jtiid chemical propcriIe> of amini/i-d coii^ 
Ihc v.ilue of TttPC ii» a flrMne retard.im w.-« firii rectf* 
ni/cd.* A flame retard;mt bawd upon THPC and .tn sna^ 
wiA then developed. 1'he foiinuUtion consists of THFCl 
urea, and irinieihylolmclanilne (2:4:1 mote ratio) pf^t 
varioiti auviliarics.'" Kormally aboul c 35% soluiicw a! 
applied 00% wet pick-up) to on S-oz cotton fabric dtwtj 
and heal ttircj. Tlie (inisb passes the Siand-ird VVni:ij 
Flame Test and ts durable to both laundering and d>v4 
cleaning, lis primary Itmiiaiions are Ihc stiffnc^s imparvcl 
to some types of fabrics, and a reduction In fabric leaik| 
and tensile sirengih. Ourability of Ihc finish is i^vers(:^ 
related lu the urea conceninition of the treating solutiei 
Urea is needed lo iniptovc tensile end tear sTrenjti 
Thioureacan be substituted for urea, in about equal urlg^ 
to give a finiih that is actually more durable to lauaderirj 
and alkaline boiling. Triincthylohttclamine is preferred ote 
N-mcihylol amides. 

When niciliylaicd nieihylolntclaiilines are subsilitiiri 
for the irimeihylolniclamioe. treated fabrics have a sofie 
hand, but the amount of pho:.phorus fixed Is lower. Ge> 
erally the same is true when other N-methytofamidsj 
such as dimeihylolethyU-ntrufca, dimeihylolcihylitisioaii 
diniethyloM. S-dilij-droxy cjxiic cthylcneurca. and &| 
meihylol carbamaics ure substituted for trinteihylo!mH»| 
mine in the formuUiion. t 

Sodium hydroxide is used in Ihe formulation to tu-pj 
lrali7e the free h)*dr<x:liloric acid that is usually present cj 
the THPC. Any excels sodium hydro.xide neutraliiei CT j 
reacts with TMPC and converts it to other P-nwhyWj 
compounds. Other t>asc>, including alkanolamines, can N I 
used in>It:ad of sodium hydroxide. 1 

Welling aad softening agents are the ntain ausiliarin J 
used in the formulation. Generally about 0.]% of < ( 
wetting agent is used. The amount of softener used cu ; 
vary considerably. Tlie softener can have a significKC > 
effect on tearing strength; 0.5% cctylaniine or stcarami6-1 
causes an increase of .iboul 25% in tcu' strci-igth w-hirfc ; 
is retained through as many as 15 laundry cyvlev. UsuaS* { 
laundering reduces the tearing strength. 

Addition of sodium iulfiic to react with free formalJc 
hj-dc reduces premature polymerization in the trvatirj 
formtdalion and produces fabrics with a better hand, kw 
stiffness, and higher tearing strength. The amount rf 
tulfite can vary from about 0.9 up lo 2.0 moles per mtit 
of THI'C." A polymerization catalyst, such as nujnc*iun 
chloride or an nminc hydro^hloride, is also neecssarr i^ 
this foffiiulation. 

The  THPC-!imide  flame  ictardanl   has   been  nioJifirJ 
in several waj'S in an effort to improve the properircs rf 
the theaied fabric and/or to reduce the cost. The brorro- 
form adduct of the allyl cslcr of phosplionitrilic chto-iJo 
can.be produced in an  aqueous emulsion using a po 
oxide caLilyM and theu added to the TMPC-amide fotinj-  i 
lations.'- The adduci  is a  very efficient fl-imc rotarJ*-; ' 
and lesi of the combined foimulaiion Is required itua %<  t 
the THPC-ainide atone. The major objection lo ihi* tn^-^   ! 
fication   is   ihjt   the   overall   cost   is   increased.   AnixK-   "l 
adduci that has been added lo the Ttll'C-amidc ft>fnii>:*    : 
lion   is   the  iiroinoform   adduct   of iriallyl   pI>o%pfijitc'* 
Again co^l wan the dcterient factor. ' 

A    rect-ni    motlific.uion    for    use    on    polycsfcr/eoil.-= 
sheets    was    made    by    the    Piedmont    Section   v^   i'* 
AATCC."   Tri>(2.3-iliI»ronjoprop)l)p!ii>sph.itc.   ^ihkS  *    | 
water-iiisoIuhV.   can   Iw   eiiiuKificd   ami   ad<1ed   d.r<^(l«    * 
to the TMI'C-amldc  formulation. The brtMninafeJ |'V> 
ph-ile  |K-nelrait.-t  bttlh   the polyester  and  the co:i<.<4i «>:   . 
prt>;lucet. a *'cr>" dui.ible fini^!l fur the blend fj^ric, IV 
prei.ciivre »if ilie pl»i»phaie vitli ihc TllPC-aniidv- pic^rr* 
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IttM i? ItstiifA^lncu of ccrlaio tl)-c*.'* 
' Ar:inKvt>- oxidtf-polyvinyl chloride mixed wilh ihc 
TllPC-.^midc formulation and applied to coiion fabrics of 
0%vr 5 od. per *q yd iniparit cxccItcHt flame rcsiunncc 
diu'.iSIc !u niori; ihan 50 l:iundry cytloi. This finish it 
uwd priiiisrily on mUiiary fat>ric». work cloihing and 
h£n;Ml.il ciitiiclc ctircaini. 

A fiamc-rciardani finiA baicd on cyanainidc-phosphoric 
acid h.->i bocn kncmn for a number of years,'" Tho rc- 
ccni connu-rtwl avjiJability of an cco.^onlicaI, rcl.iliv^jly 
uablf a.-jitc'^u* lohitton of cyananiidc haj rcnctvcd in- 
Ufcl in iliii flame rctardsni. O'llricii" hai fcccnily 
d»-*trtK-d a cy.nnamidc-ph(t>|»lior)C acid flanw rctnrdani 

• Tinith for coiion. Mil fTinlins* show ihai ihc degree of 
durability depends on (he concc.nralion of Ihc reaciants 
and on the haidncts of the waah waicr. One of clic major 
f.«ilii of Ihi* finiih is that 40-45% of Ihc fabric strength 
if loM. Since il it snbjeci lo ion exchange, the durability 
of the name rciiitancc in laundering ii low. Thi\ finish 
hav found tome commercial ftcccplancc for uic on drapery 
faluict. 

A new durable flame rciardani finish for cotton ba%cd 
Oft TtlPC. cpnamidc and phosphoric »cid has been de- 
veloped by Normand, Donatdson and Drnke." The treat- 

• n;fnt consists of paddinj fabric with an aqueous iolulion of 
the reactants. drying for 2 min at 90*C. and curing for 3 
niin 21 133*C using coitvenlional textile fmiihing equip- 
n^enl. Sokiiioni containing 25-36% of cyanamide and 
TMPC in a 2:1 molar ratio and 2.0-2.5% of phosphoric acid, 
applied lo S.5 oz sateen and 3.2 oz print cloth imparted 

'^^me resistance that was durable to 30 laundering cycles. 
The reiin add-on was 8-20%. Phosphorus content of the 
treated fabric decreased only slightly during laundering. 
Little or no yellowing of treated fabric was observed when 
il ws« bleached with sodium hypochloritc tolution and 
scorched between heated plates. Litilc odor or smoke waj 
observed when the treated, fabric is ignited. The wrinkle 
recovery angle of the treated fabric was 253" (\V+ F). with 
a durable £>ress rniingof 3+ after 10 laundry cycles. 

Fabrics treated by ihit process hnvc considerably re- 
dttced tearing and breaking strength. Reccnily Donaldson 
rt «f. have modified this finish lo overcome these excessive 
strength tosses," This was done by replacing the phos- 
phoric acid in the above formulation with 3-3.5% 
NAJHI'OJ 
• Oteniical Cure. The treatments described above made 
the celluli»\c in\oltibIc in cuent; and iniparlcd some wrinkle 
and rot resistance lo iho,fabric. A method of poly- 
meciztng the phosphorus compounds inside ihe fiber, 
wiili litilc or no rcuciion with ihc fiber, produces flame- 
rcsisiani fabrics wiihcut causing degradation of strength 
hat met with success. The most succes^rul technique is 10 
chrmicall)- "fix" the polymer with imhydroiis ammonia. 

The original process utilizing ammonia to tiisolubilizc 
mcihylol photphorus polymen inside cotton lo impart 
flame resistance was done in 1953."* IHVC. Irimethylol- 
melaninc, and urea were pajticd onto fabric and dried. 

• The fabric was then cxpoied tO ammonia and/or ammoni- 
um hydro:^ide which imniediately insolubilizcd a polymer 
containing phosphorus and niirofccn inside the fiber. 
Sircn^th of the trcitcd fabric was essentially unchan;:ed. 
Sligli: modifications of ihis "process bax-c been made to 
i;tCTea>e the stability oi the pad baih and to male il 
more aitraciive for application using commercial laundry 
cqutpmeni." 

A waier-soluhic prccondcnsaie of 'IMPC and urea has 
been made that r« auilable for the process'--'' After 
imprc~n.iiion wiih itie precondensate the f.ibric is dried. 
cxpJi-:J to an)mnni.t v.ipor. and thef» pusscd ilirotieh 
ammonium hydroxide. The ammonia cnuses polyrneiiia- 
lion within the fiber; subsequent aqueom amnioiuum 
hjdrovidc   irciimrnt   insured  the produtlion of a  hii-.hly 

insoluble polymer. The finish i\ fl.irne resistant cvn 
after ri'pcatcd l;iundcrin,E< and dr)-clv.ining. Tearing s(rcn-l 
is slightly reduced but browl.in:; strength is csstnii;'.. 
uncli.tnged. This process has been used in Euro,-'; fj 
about 10 ycafs. The ammonia ij.ts step can be eliniir.;:*: 
by incorporjting diammonium Siilfitc in tlic UCitingyf, 
lion. Ammonia it released during the drying step i.-z 
initiates Ihe p^^Iymcriiation reaciinn. 

A new, limplc, chemical fixation process it iU 
THI'OH .N'Hj system.'* IHPOH is msidc by adjjiii-i 
Ihe pit of 1 HI'C with concentrated NaOlI to about 7: 
Fabrics arc impregnated with the TUPOH solution. drirJ 
to about 20^' moisture, nnd exposed to ariliydroi>s N.Mj 
gas. An S.So/ twill or sateen so treated will pan 1^c 
standard vcriical flame tc^t witli about a 13% 2d«]-<-f. 
This proccts also can be u'scd on very light-wciglit fjb;ui 
^ » 2 Qi fabric requires about 207» add-on. Siiflnftsa 
essentially unaffected; breaking strength rcmaini K> 

changed or sometimes incre;i»cs; and, with a spfiencr. 
tearing strength reduction is about 10%. 

The ammonia gas fixation step can be eliminated by i 
.slightly different approach. Copper nitrate it added to i^« 
THPOH solution for greater si:rbiMty and subsequ^MS 
ammonium hydroxide is added.-* Fabric imprcgnitei 
with the solution is heated at about I50'C to Kt the 
polymer. Hotvever, because of the presence of the cop,->c 
sahs, the treated f4brics have a light bluish-green color. 

Cellulose rteactive Fiiiisli. A finish based on N- 
mcthylol di:ilkyl phosphooopropionamide-* w« intro- 
duced in Ihe United States in I96S by the Ciba Co. urxl..-: 
Ihe trademark Pyrovaiex C.P. A typical treating SOIULVJ 

consists of 40% Pyrovatcx' C.P., 5% melamine fofniiS^e- 
'bj-de resin, such as Cyanariiid's Acroie.x 23 Speci.il, 2.0'"f 
polyethylene softener (25% solids), 0.4% ammor\iu:5 
chloride, or 3% aminc hydrochloride, 0.1 % wei:i?; 
agent, and 52.9% water. Fabric is wel oul with lU 
solution, padded (o about 75% pick-up. dried, cured U 
about 4 min al 330*F, and given an alkaline JL'- 

Icrwash. This finish has low loxicily, an excellent hanJ aisl 
is durable to washing and tumble drying. Tensile strcnjiSa 
decreased about 20-30% and tearing lUength about 30C«. O- 
fectis-c treatments require an add-un of 25-35%. The rm:i 
it sensitive to acid sours and its heat stability could bi io 
proved. Cost is relatively high. 

Laundering Effects 
While phosphorus-containing flame reiardants hit: 

some unique features such us glow resistance, ihcy reiii:;tf 
proper application and care to assure maximum cfricifno 
and durability. Alkali and alkaline earth metal ions leJscr 
or inhibit the flame resistance contributed by phosplioria 
These ions need not be in direct union with the retardj.-; 
to exhibit their effect; mere presence in the fiber is zie- 
quatc. Calcium acetate it more detrimcnlat to Tismt r:- 
tardanls than calcium phosphate. Cfclcium and ma»nrsiu.'3 
can be picked up by flame-rcsisianl fabric from «2vS 
water during laundering. Tliis can occur through i,v. 
exchange properties of the retardant and throu^;!) pre- 
cipitation in the fiber by combining w-iib phO);>^:tt 
from dclerEcnts or fatty .icids from soap. The 3nii»-j.-.; 
of phosphjte picked up by the fabric depcn-i* on iV 
nature of the flame rclard.Tiii and the amount of phoiphi'c 
and calcium (or magncsiiun) in wash water. Pickup ti 
these phoiphmes can le.id to erroneous results v.-Wn \\c 
phosplioius content of fabric is used as a meature c^ 
durability of the flame retardant. Calcium and nu-nrtwa 
soaps in 3 r.-ibrte sintil.irly can cffeLt flame tests s«hu'^ 
are often used to mea\ure durability. The ads'er>e cUait 
of the foiet[:n niaierinU nviy be eliminated hy ttn\ir.( 
the l-iiindhrrcd fabric o:casion.illy in dilute acid (Fi;. Ii 
*Uu *t • t»-^(W••/ or prv^-Mt nb-<-» hy Iha OcgBrtw* d4*l *••• ;*^, <w 
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f'tr I. Fltms tetistancc of three cotton fabrics after repeated 
'•&i^c;tnz and after acetic acid extraction. 

(ffptr iont pick up in solution have little effect on flame 
rmi'ance. 

The oxidation state of phosphorus in Ilic firiiih affects 
Ac dur.ibiliiy of flame ret.irdanl fabrics. THPC rciardants 
Kt^ iflvilcni phosphorus arc less durable to laundering 
fti.i are the rct.nrdants which contain the corrtspond- 
"I phosphine oxide structure. Thus, the application of 
IIII^ type rctardants should include an oxidation step. 

ftcti;rij.ints are £encrally degraded, at least 10 a small 
t^kni. **hcn exposed 10 sunlight. This becomes a sig- 
itficanl problem for some reurdanls when the treated 
W^tKi arc laundered and line dried. The unoxidizcd re- 
u-djni ba\cd on the reaction of *TMPOH" with animoma 
apriicularty sensitive to sunlijjht. A small amount of pig- 
w.it c.in protect some flame retardanis from the de- 
<rjcii\e .-iction of sunlisht. Pressing, which is tomciimcs 
^i-t of ilie laundry cycle for apparel and household 
f-vi\. p.lio decreases the effectiveness of loiiic flame re- 
u;dinlj. The ester groups of atkyi phoiphonatej are 
It^rcU^cd at the pressing temperature 10 produce sites 
iv ipft ci^cSnnge which is dc1riment.1I when the fabrics 
irr laundered. 

^•lilysis of the Art 
As discu\<ed above, ihcrc arc several flume relardanls 

•b-cli. although not ideal, can b; used to intpari excel* 
«--t flaftw resistance to celluloiic textiles. Th«c finishes 
tc bj»ed mainly on formulations containing phosphorus. 
W.IC flame retardiints can impart other properties lo 
f»\ic such r.i wrinlile-. tot-, ami mildcu-rcsislancc. Al 
pn^iM. ihcre H no one rmis.*i whicli is applicable lo 
fiVi^'v of all weights nnd const ructions. FJdmejUl»!jJ; 
».y.''''.c ffr ii^e op ihc oolve^irrs, nnd polvc_^[c^-cn| 
HiiJi _arc_ti£C(Jc_d. A], ptevcAL Jl_J^_pf<l*'.-*''!i'.i?<?_ 
^jt}Vz flame rciardant exist*. Progress is b^in^ made in 
frtip.i.n^ a dame" reiardcoit for manntads fibers. With th« 
;2iu;:c of the amendmeni to the Flammable Kabries 
\:t. rcwjrch efforts 10 develop iwitaWc flame reiardant 
;(v^v.ics have increased ntarVcdly, and new advances can 
K expected. ODD 

Msfrnccs 
•ll U S.  Drpoffmtni  tf  Hcof:h,   rdutplion  omJ  Wtftfaro,  "IJ«« 

DJ-^?M   of   floirmoVr    Ool^.n-J."   Wo^^lll^ton.   D.Cj   U.S. 

v^i 10/1    o    Amtricjn OjTStulf Reporter 

C   ID 

lanis V 
'I ton     7 
such    / 

O) H. A. 5et,«yloo, i. W.  Weaver,  end i.. D. Re!j.  '•fir*  R,, 

lofdonl  PoJnl*." Arf*on. C-?/". Sec, 9, 7-20  09UI.     ' 
W J. E. H-ndiJi. S. f. BotKc, it, H. S. O!«o«», ond R. H. t<n>m9, 

"Pyrotyiii  ontf  Conttiu^iian  of  CetluIoi«,   I,   Effecti  «!  Tri* 
phcnyl   fhetpKaie   in   t*>ct*(Kc   of   Nilrogtnowk   KOMI,'*   J. 

Apfit. Polrm. StJ. t4. 1701 1721 1!970». 
(1) \V. A- R«c««*, R. M. Pi rVini, 8. Pkcolo aiut C. I. Drole, Jr.. 

"Somff Chrmlcol onJ Wiyikol FottOM lnllw*f><:ir<g ft^me R«. 
tofdunty." Tc»l. Re.. J., <0 O), 373-331 (19701. 

(6) W. A.  Resvet oni  J. 0. Curhr'^,  "1 Ate (media ts tor Ftaoiv- 
Rcwitonl  PwlymcM."   lodor  onJ  £ng.  Ch*»v,   «   (I), 44.7 
119561. 

P) W. A. i:oe«ei. O.  J. McMiilan or>d J. D.  Cvt>:.-;». 'Xh.mJ- 
cnl   Odd   ?hy*;eul   P(opciti«  of   AmtoiEcd   Cation,**   Twrtit^ 
Ket. K 23 (B>. 527-32 (IM3). 

(E> W, A. Rcevci ond J. D. Cuitirio, "ImporKng FIoni«4tci!uoftc* 
to CoJlon by iSo U»ff of THPC-fiewns" tJ.S, Dcp:. Agoc. Bof. 
Aor   o«d   Ind,   Miweo,   Or.  Ser^   AIC  354,   F«y.   095O. 
'THPC.  N«w  Flome-Reirtlont T(«otm«nt,  fi   Permonvrt  on<f 
EHeci;-..- Te.r;f»  V/orfd,  104 (2).   101, 176-02  (I950. 

t9).J. D. Gulh>ie. G. I. Dfolte, Jr.. and W. A. Rtoci, A;>plte»> 
"i;or> of tS* TIIPC rlome-Retofdofil Proceu to CoHon FoMev," 
Am*r. Drttlttf ttcptf., 44 (10), 32B-12 (I95S). 

(101 G. I. Drale. Jr., ond W. A. Rcvvct.. "HOM* R«Ritanr CaStt- 
lotic TcKlild*," In manwicript. 

(II) R.  F.  Zinmmrmor*  and  G, tX, Wognw^ 'Ftomcprao^ftg   of 
T*Kli1« Motvrioli."   U.S.  Pot^ 3^347.013  (196d}  lo  HoolbM 
CKem. Co. ,•    - 

02} C. Komoloinen, W. A. R«r*M, J. D. Gtrtlirf», "CoUon /Apdo 
Flomv-Rrutlonl    with    Bromin«<;on»a;f»M?g    Ph»phoni:(i!atr» 
In Comblnotion with IHPC Rcuni," TrnM* Kmt, J^ 36, 145-49 
(1956). 

(13) J. D. P«;d. J. C. FricV, Jr.. ond R. L. Arcm»aux, "A COM- 

pounded Floma Rciardant tor Cotton Fobriet,*' 7cAJif« RM. J^ 

36. 137-^0(1956). 
(14) Piednio.1t Sect. Am»r. Anoc. Textile CKem. ond Colarift*. 

"A Sfudy of Firo ReTofdoncy of Polyetler/Cotton Shoaluta.*' 
Am*r. D/MfuH Kvplf.. 57 (10). 373 77 (1963). 

(15) Ftedmont Sect. Am. A»voc. Textile Ckem. ond Coloritti. **£(- 
fecit of THPC on iho tlQStfotlneii of Dyci and Figmenti.** • 
Te»f.fe Cfrem. ond Coforttfi, 1, (53, 124.9 (1969). 

(161  F.   J.  V/ocd,   "The   Pimclple*   ond   ProeCee   of  llio   Ftomo- 
prcrafin9 of TcKlIlei," J. Soc. Dy*tt and.Coton^ 7), 569- 
578 (1955). 

(17) S.  J. O'Brien, "Cyonomide-Soied  OuniVe  Flanc-Relcrdonr 
RniUi for Coftoo." Tc.f. R«. i., 33, 2S&-2&6 (1963). 

.(IM F. L Nofmond, D. J. Donoldjon, C. U DiaVe. J/., "'^wroSIe ' 
rlome  Rstotdonl."  Ttxt.  Ind.   134  (6),   169-170,   176.   184, 
168 (1970). 

(19) D.   J.   Oonatdion,   F.   i.   Nornvond   and   G.   I.   Otobe.   Jr.^ 
•"THPC-CyonomiJo   Flame   Reloidnnr   Finiift   for   Sleep.wtfor 
Cotton." Pretenled at ihe lllli Cotion USlitolion Con^crettce, 
Moy  10-14.  197). Nyw Orl-onv U 

00)  W. A. toe«»t and i, D. Gwthrie do \JS. Secrelery of Agn'- 
cutlure).  "Ammohiu  lri«olubiltied  MetKylol.l'hoiphofut  Poly- 
m?(* ond CcLlulovic Molerioli Impiegncted th«;*wilh." U.S. 
Pot. 2,772,183 (1956). 

(21) G. M. Wugner do  Hooi^r C)>«micoI  CorpJ  "Procew. tor 
Treoling   CclluIoiJe   Molerlol   wlrh   FioraeproBfi.ig   CompON- 
lion," U. 5. Put. 3.'JI0,-419 (1967). 

(23)  Korotd Coo'cv (to Albdgt.r ond Wihon, LtdJ. "InioIuVJisa- 
lion ot Fodlicr-polyfTiTriiohle  MtlliyloI-Piio-.phoru» Polymeric 
Motcnoh." U.S. Pol. 3,0?6,20I (1963). 

(23) G. I. Oroiio. it.. W, A. R^evet ond R, M.  Pe-fVlnv "InipOrt- 
ing   Fiome   Rcifi'onto   to   Cotion    by   Chvmtcol    Finallo.i." . 
Ampr. Dyeitvfi F.vpU.. 52. (16) 41-4 (19631. 

f20 J. V. Iteninalp, f. K. Iloy!»;on, G. I. Oiolce, Jr.. end W. A. 
Rcev«i,   •*Applitoi;ofi   o(   o   New   Phojphonium   flam*   R»- 
tofdon!," Ar.-er D/.-»tuH Rcpfc^ 57, (25),  47.5I  (1963>. 

05) D.  J.  Oonolthoii   ond   0.   J.   Doiglc,  "rhoiphorwi-Nitrocva 
Homo RclorJanl Vio  Copper Complea.** Tcal'fv Jvei, J., 39 
(4). 363-7(t96S). 

(26) Anon..   "Cibo   Show.   N*^   fton^   Rctordont   foi   Cotlsn," 
A>»grfta't Tenli/e P^-pfr, 82 (16) 40 (19*31. 

(2/1 R-  At-n!*hiimt.n,  C.  GJII.,  P.  Holfmon, A.   Mocdrr end  H 
t<lnthl>ur,   "A   l->'cw  Cemlcol   Approodi   lo   Otiroblc   FIcme- 
RclorJuni  Cotton   Ftlb(ic^"   Texl.  ftci.  K  39   (4|,  375.38T 
(1969). 

<7 



107 

State-of-the-An Report: 

Flame Relardani Fibers, ' 

Fabrics, and Polymers (ConcfysJon) 

By LAWRENCE I. HEFFNER 

Engineer, Cotton Chemical Finishing, 
Extension Service, U.S. Department of Agriculture, 
School of Textiles, North Carolina St«to University, Raleigh, N. C. 

Technology, Economics and Politics of Textile Fire 
Resistance 

Dr. G. S. Buck Jr., a member of the Commerce De- 
paitment's Flammabilicy Advisory Committe* recently 
»pokc on the above subject DI the April, 1370, annual 
mcctin:; of the Textile Research Institute (Zi). Although 
predicting future fcnprovcmftnt*. he reported that "pres- 
ent Inadequacies in testing and finls^tn^ tvchnolo^s 
will ncccuitate fireat caution in extending the scope ol 
the ret if wrious dirtlcuUtcs are to he nvoided." 

In considering economics. Dr. Buck estimated a cost to 
the consumer of more thnn a bttlion dollars per year 
for po'.cntially mandatory fire resistant children's fiar- 
intrnts alone. 

In considerinj politics, he observed that there is little 
evidence of effective consomtr demand for fire resistant 
fubflcs. He also inOicalod that some a^i^nts of various 
or|;.inirations who work on flommability opportunities 
are motivated more by personal or political advantage 
tiian Ihcy ore by realistic problems of textile flamma- 
b-Iiiy that are related validly to consumer safety (25). 

More specifically, in relation to tSc "state of the art" 
and competitive ludusto' Interest?, Buck slated that none 
of the currently commerclnlly avaUnhle fim rc»tslant 
s>-n:he:ic or made-made fibers offers a very realistic 
aniv.-cr to textile industry problems related to the 19S7 
An-endcd Fjammablt- Fabrics Act (FFA 07). Therefore, 
he concluded that politics have outrun technolosy and 
inJicr;ted that the tcxtik- industry Is beins pressured to 
»do;»t .'.tandnrds thiit nic '•inadequate. Impractical or 
premattire." To cope cctnstfuclively \vith this situation 
he Tccommended cooptrallvc textile and fiber imUtstry 
efforts to provide improved (ire safety for Hn; convumcr 
thro-j:ih slrenntliCPK'd rtr-carch and educational pio- 
frt-ms. Jlowcwcr, he ctiually toJvocated fair, but firm, 
Induitry resistance aiiii'm-.t unwise imptcmcnlatio;» of 
FrA 07 and cited the incffgetive Carport and rug "p!" 
test" as the type of polilic.il trap to hi opi)osed In the 
fu'.iuf. This hexan.cthylcr.e tclramiiu.- piU lest v.-as 
choM;n for the first standard propascd undc FFA C7. 
Unlortuoalely, the ui;; involved in lJ>c Mariettu fire 
prrvioutry referred to repoi tcdly would have parted the 
pro^o-cd   p:ll   lest.   Accordn.uty,   a   majority   of   the 

Commerce Bcpattmenfs Flammablllty Committee lej 
corded their oppo:>ittan to the first proposal on Car|irj 
and Ru^ Standards based on the pill test C^C}. 

Textile Flannmability and Coruunar Safe-ry 

Deliberations from a 1369 international conference •• 
textile flammabiiity and consumer safely, tend to sop' 
port the preceding iudgment of the geneiTil, pracJic:' 
state of the nrt {21). The conclusions oE the conTewne.; 
which was orcanSted by the GotOieb Dut£vv«ilc7 fr; 
stittito for Economic and Social Studios and held i* 
Rlischlikon-Zurich, Jan. 23-24, I£6), arc as foTtoiv! 
•The flammcbilily of textiles caimot at present be re 
duced ftufficic^^tly to meet the consumer's desire (t. 
beauty and aafely equally. For the present one o 
only select some particularly hazardous articles f< 
flameproof finishing- At the same time tht^ro must I. 
Intensive research in the followinj fields: (J.) sto'-istic 
data on accidents cAised by textile fires; (2.) deveW 
ment of better tests and international standards ff' 

ABOl/T THE AV7HOR, i:^wrT«itcr L. fteSnrr h« totai^-' 
cniilyparricipoted in nnd eoRlribntet! to roopvraCive iHit'^lf 
and novtrytmciU tcsiarcU, d*iielopin«it. producfio't ond C-' 
cn(io«fll progmntf jar dtirf.blr/ fir» rttiilant lexCiles ji-KC > 
grniwattoii aj n cJirwticol ei»ptiic«r Jrom t'le JO\KS HoiAi 
Univenity ih J033. He ii the orifffro! Etivcitfor end r*'. 
cipal »Icw*Io/Mf/' of a siitalr-ilrp, orgattie to3vtml tK'- 
Fire. lV'iil«r, WtalUer cnet W'tticw Fir«t»^nt (FWWhfn) f- 
Mi for cotton /abnci Wilch >ilu «ccOirntcd for the 9'*^''' 
dnioiiMt o/ rfiiraMi; fiTt TcdstniU oryBrttr lextitm •/ *"' 

. Iif/ie ever prcilncc-a by iHtliiilry, HeOatr ti ciirrcurli/ cUtA 
t.,a» of the TictriTch Commitfee of £li« Inform til ton Covj- 
OH rnbrfe rin....,».bll.ty. en Astocisie Projector (VS.O/ 
of TfAlile CUei'iitlry at tho School of T«tx:ite>, A'"- 
Cnroliiiti i'tntc Unioertitu, c I<:en:e'. o-o,'c*:ionct ei*r,iri 
a staff t„e>nher of th« DivUion of r.Itirkcti«o ntd VtHizeti^ 
Sciewcci of iJic redcet oS\<* oj the Coopcrcllw* Eit*"-'' 
Seruicc of (lie VS. Pc/iaTi.iicnt o/ A'jricttJiure, nrd for ff 
ycari lies flj.ttjitrf VSDA'i SoiEtI.ern Rfjio-ml P.^str^rch V 
crntttry fit Kcio Orleans tn coop^rctit* tetmrcJ* e»*i *•- 
ci(."on(i( ).ro3»n»iu tci:f» Induitry. l/c it al:o o |»nsr th^ntt* 
of ti*c Committee o" /:u-rnoJioM o/r»rc II«»ii(fl»it Trxfilc" 
b cMrrcnll)/ n ».iri"I*cr of ihc CommUice hn rttwiMirtl 
cai Kirr Ka'-ttn^ec of the Amrr^c*.. Aw>eif^t*S>» of TMI 
CItcMltts «ud Culoriit*. 
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lolcrtincc*; (3.) 5tufty ot imiairuti.M^.t»v w«u ».vt(tu«*>kHM> 
proccssfs of ail fibws ii» u^: (•*-) production of effec- 
tive llameproof finishes of flameproot fibers. Knally, 
cortiumers muit be bcllcr Informed ot the d.-uigers tliat 
con be caused by flammable tc>:tiles, how to lucvent ac- 
cidents, and how to purch-ise n.imcproo! goods. Tiiese 
requirements can only be met by {nlenslve international 
cooperation between the medical profession, chemists, 
lawyers nnd other exports^** Beprc^enLitivrs of tbesv 
professions from industry and go^'^rf^'nenl, many 
from the U. S., recorded their views on some of th.rse 
prolil^'ins at the conference. The proeeedin«s ntso briefly 
identified most of the materials and methods currently 
available for the produi:tion of fire or flame resixtat.t 
fibers, fabrid, and polymers. 

Similarity of FR Systems for Textiles and Plastics 
Effective, durable flame rctsrdant textile and plastic 

materials that have achlei*ed some measure of com' 
petitlve commercial adoption in the past are basically 
similar and Include prindpally those organic compounds 
or compositions contJitruii^ chlorine, bromine, antimony, 
pliospliorus, mtro£en rjid, to a lesser de}{rce, fluorine 
and boron. Synergistlc combinations of compounds con- 
taining some of these elements have been found to be 
most effective, especially those (wntainins anlimotur, 
chlorine^ bromine, ptiospborus, and nitrogen. 

The oldest system of this type is based on a s>mer- 
gtstic combination of arsenic, antimony or bismuth 
compounds (principally antimony oxide] in combination 
with halogen-containing organic compounds, mostly 
those containing diLorine, such as chlorinated paraffin 
and polyvinyl chloride. Thb system lias been used for 
the Federal or military-specification procurement of 
U. S. military fire resUtant cotton textil« for outdoor 
WSC3 contlnuousily since 1939 (4). DiPielro described the 
use of this system for imparting flame rctardance to a 
variety of plastic materials at tlie 1059 Zurich confer- 
ence (23). 

Hindersinn and Wagner also have reviewed the de- 
velopment and extensive use of Uiis dilorocarbon- 
antimony oxide system for the production of fire re- 
tard;tnt textiles and plastics (23). However, they con- 
cluded that "no satisfactory theorj' his yet been sug- 
ficsled to explain tiio syncrgism bct\^'e«n halogen and 
antimony compounds in conferring fire retardancy on 
polymer compositions.'* Furthermore, they state that 
*"a coherent theory of fire ^e^arda.^cy whidv can be 
applied to polymer compositions has not yet been 
evolved." 

According, mo^t, if not all of the present textile imd 
plastic fire or flame retardant materials liavc been dis- 
covered and develcQ>ed by empirical metliods. This ob- 
tervslion is not Intended to imply that more govern- 
ment funds should be devoted to so-caltcd baste re- 
jtearch on tlamniabiUty problems. Indeed, recent studies 
indicate that authorization of funds for basic research 
•u-itlvout some continuing critical evaluations and re- 
quirements for practical results would be irresponsible 
ond probably un$uccess(\il (30). 

The follo^vinfi diwnisslon of the mnlcrials and methods 
presently available for the production of fire resistant 
textiles will be concerned therefore more with practice 
than theory. 

Other Syslems for FR Colton 
I>eBl»nc (3f) and Aenishanslin (32) identified ihc 

t>T>es of chemical finishes currently avnilylile for the 
proiluction of fire or fliime resistant cotton apparel 
fahrica at the lOCO international conference. One of 
these, an bf-methy)ol compound of di-iJVyl pliospSono- 

eo-workcTS, has been iisr J for the ctanmertial prx^duc- 
tion arid majketing of Xirc resist.int ccrttott ni'-Wuvear 
foe children since IOCS. "* 

LeBlanc, nt Zuricli, referred to a continuing d»-/el9^ 
ment of the U. S. Dffp.Mtment of Agrlcullurc's Southera 
Laboratory tn Kcvf Orleans, -v/hlch is also b-L-»3 cora- 
merdnlly evaluated for similar  cotton spparrf   (33). 

Beeves and Gutluic of tliis USDA luboratory first 
disclosed the use ot related orcanophospliorcs anA ni- 
trogen s>*itcnis for flame rttardant cotton tesSl^E 
around 3054 (3-1). Sii'.e^ then these P-K contAinIn- cw- 
eanic compound sj-sttms have bc£;n used cOinmerciMly 
for the production ot military and Industrial Fit jaft- 
tccU\-e clotliin;. moitly in combinutioa with* the an'i, 
mony oxidc-chlorocarbon s>*slem, for Improved after- 
Slow and tactile qualities of the latter system. 

Recent invc3lti;i.-.iops at USDA'S Southern Lnhoratocy f 
indicate that without effectix-e light stabilizers sone of 1 
the P-N FR systems previously reported to be dur^;e J 
lose effective fire resistance after repeated laundertoss [ 
combined with outdoor line drj-inga. Therefore, the re- j 
cent USDA Cottua UtitizaUon Research Conference la • 
New Orleans included three papers related to the ef- I 
fects of weathering on the laundering durabiUty of fire • 
resistant cotton oppatel fabrics  (35^£,37). j 

For indoor end-uses sudi as mattresses, however, I 
combined with outdoor line drj-ings. Therefore, the le- 
quirements. USDA has identified a variety o£ vnUr 
soluble, and o'Jicr Icss-tlian-permancnt to Icunderins 
tlane relardants as functionally feasihl? for the produc- 
tion of fins resistant cotton mattresses (3S,39). Usinj 
such systems^ Buck has reported thatfir<- resistant cot- 
ton mattresses can be prmluced at a relatively inodat 
cost Howe\'er, he warns that mandator>- fire resistance 
requirements for all bedding, including ^eets, blankets, 
etc., requires expensive materials mucU more dursVe 
to laundering and sCatn that "we simply don*t hiva 
finishes suitable for that market at this time (?-•)-** ' 

Nevertheless, most of the durable fire resistant textiles 
prcdticed by industry up to the present time, have beea '• 
the classical Fire, V/ater, "Weather and Mildew Resistant ! 
(FWWMit)  finished cotton fabrics, bassd on the Knll- ' 
mony oxide-chlorocarbon sj-stem previously discussnl 
{4). For examnlc. FV.'WMR production during: World 
War n reportedly  involved   tlio  largest   textile p.-D- 
curcment in our government's historj* (<0). The ver^ 
ttcal flame test has been used in part for the speciSca- 
tion production and procurement of Ihis FWWMH fin-1 
ished cotton fabric since 193Q. Thus it hn% been demon- 
strated for many years that for certain specialty c>ar-' 
fcets durwbly fire resistant cotton textiles arc Uth- 
nologically,   commercially,  and   competitively   feas&te- 

USDA, the Kation.Tl Cotton Council of Aiaerica a^ 
related orgAnizations continue to devote many roa^- 
years in research for improved and uoc* versatile f*r<c 
resistant cotton products. 

Wool and Fire Resistance 
In 1059 the International Wool Sscrctnriat nnnoat^*^ 

Its development ot a durable fire resistant finish fo- 
wool based on TIIPC, an orcanbphosphorus compotmi 
originally discovered and developed as a cotton tlx:-j 
reLitdant by USDA's Southern Laboratorj- (tfi). Koro 
iJiys has reported on this vrool finlslilns dcvelopntc- 
for Ihe severe safety requirements ot atrccaft us? i^) 
In 1970, five ninjor U. S. airlines announced their choio 
of wool carpet for the interior of their new 7-I7 inm— 
jcls, Beciiiiic of wool's natural flame resistance one •'* 
line also chor-c wool for its 7'17 blankets and »ipho^tcr- 
(43). Another airline, however, selected an  arKtwi- 
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polyjtmlde htc** t«iiper.-»lurc resistant fib«r for its 747 
fltime rctardciut iii>hol-:!cry and c.nrpoting C4i). Thus It 
Is ^]1X)n^c^t that wool Interests will :ilsu compete with 
th? m'"»:>-madc fiber induslry for futuic fttx* resixtnnl 
tuxlilc  m:"'l:cts. 

I.Io'c (^e^.^itt•cI nccouats ot the comparative fire safely 
o* wool In contrast to oUicr nntural ami man-made 
fihviA v.erc rcporlttl by StracM of Ibc Intcrnatioml 
Wool Secretariat ,it tbo 19SD Zmlcli Conference (-JS). 
Sir^cliI prcsentct! tTitta oi» case oE ijjHliion, rale of bum- 
inj, rntl smoke h:ui.-cls, Jndiculing sii'niftL-nnt superiority 
of %\-ool blankets over those matle ot non-I'R treated 
cotton, rayo.1, polyester, and ncrylic fibers. 

Royoii Situation Is Confusing 

lic;;tnning in 1£C7 rnyou producers introduced flume 
zctardsnt rayons for commercial exploration. These are 
cuTfcnlly being evaluciled by the tCktit« industry for 
various marl:ets. The possible increased use of such 
materials in the future is dependent to a Croat degree 
on po'f^nttal future mandatory government fabric fUun- 
mabiUty standards. Accordingly, current textile induv- 
ti y reports indicate a hi;;h dc;;ree of confusion regard- 
ing the present and future polentta] of FR tayons, os 
wxU as other flame retardant man-made fibers (4C), 

Thermoplastic Man-Mac!e Fibers 

Most of the man-made fibers currently consumed fey 
the textile industry, such as the polyamides, polyesters, 
acrylics, acetates, and polyoleflns, are thermoplastic as 
%vell as flammable. Since 19G7 Increased research ef- 
forts by the textile and man-made fib^r industries have 
b?cn devoted to the special problems of evaluation and 
consumer safety related to the use of these thermo- 
pLiMic flammable fibci;5. In repOfUruLjoa^hll-SJat^ of 
the art in July^^G0,Jlr.j;..C._Tcs<i?o,_ori3iu3Lxhalf- 
tran ofthe'ressarch. cp.-nmilte« _p( JCFF. slated _that: 
"TKc^ev^plopmtrnV.o- tcchno!o;iy_foc'rnp?ll'"2_.3nd vvcn 
c\-aTiintlnij"fla!T'-e rctardjint rroprrtJes in jherrpiQiDlnstic 
m«n-rnade fibers is_ Just b?ginning: aiid_ji,L-^thiiL-timc. 
cheniTcar'^'^^'^^'"^ proceswslmparting jlurable flame 
retard ant prgj-^erjies tp.fabrics nia^^cj rp.m-U«xmopI«tic 
f»bcti_acajU)t_flvaiIabbL_comm.erci any-t\nd ^s^en tj ally 

Polyvinyl chloride fibers, the modacryjlcs and Hie 
more reccntlj- developed fire- and hij^h-temperature 
resistant fibers are partial CKCcptions to the preceding 
general commcTits. 

Kamitt has a'so recently Idenlilii-d and discussed 
various approaches for imparting improved flame te- 
Aistancc to synthetic textile fiber*. He classifies th'.-m os 
follows: (1) copolymcr or blend of polymers; (2) finish; 
(3)Bddilive;; and (•!) chemical modification. He con- 
cluded that "The slate of the art in fliime retarding 
."cryliC fibers is fairly v.dl advanced i-nd effective ways 
to impart this characteristic are bcinj employed com- 
meti-ially loday/* However, he Indicated a need for 
additional research for improved methods for impart- 
ing flame resistance to polycilcrs, polypropylcrie, and 
po!yamIdes (4o). 

Bjcndi 

Mo'.t o! the flaminablf Iherfr-op'astic fibers arc used 
in blends with cotton Of wool for the f.ihricition of 
nj.parcl te^tilei of hi;:h priurily impoi l;'nce to present 
amJ future consumer s.^foly invcsti;;utioux. At the ISRO 
Zurich ennferi-ncc, Krust- tcported thr.t such blend* 
•'itfi- III onf> respect inferior to 5in:Mc component fiibiics 
from the fiber typos, concerned, and this rcJpect is th..t 

•        .•...-.        r.;^ ..  ol r.   i^r.^rh.rUv   »•.  nttrlbulcd   by 

Kruse to a "scaffold in^i cfTcct- Xro.-n the support tut, 
vidcd for the hurnins of thermoplastic fibers sud* a 
polj-estcr by the caibonatcous char resulting r,o 
the combustion of non-mclling fiber* such as cottoa « 
wooL I 

An increasing amount of thermoplastic, flammab: 
synthetic fibers, cspeciaUy polyester, lu\s been used fo 
the fabrication of apparel lc;itilci la rccont years. l.'i;c' 
of tite incicascd use of poJi ester fib-jr has been Sn hl^I 
with cotton for the production of ftO-iron textiles^ Ko 
to impart cfTt-clive fire resistance- to such fabrics il t\ 
Ercat importance to those in industry- ajid govcfimeri 
who are concerned with the poleatial in'.p:cmentet:6' 
of the 19C7 Fla-Timabla Fabrics Act Amendmtcts. 

Reeves and his co-workers at USDA's New OrleK 
laboratory arc investigating this urgent probteai. Tbi. 
far their published results indicate that if th& polyesX-l 
content it less tlirm 33 ptrcent iu 3 blend with coUo 
"adetjuatc" lioin'- resistance micht be obtained fro, 
the use of one of their P-N orgaiuc flame- letardaa 
(50). 

^omcyci:Jr-.'-,proj-jJ)oj3gd-ia^mtd=iJJ59 th^t I»<TT1I^ 
sat{sfactory_acstheUc a.^d other properties had result' 
f^mjthe ijsr'dran' organQ-^yiTtV^Sr system_odi>nal 
prQp^ed~?o"r"ah-cnttan faHriSnjy~"1UgPA's^'Soua-.c-^ 
I^a)a&yatory._j[md_lhey_had not acKieveg .co^urierc 
feasibilitj? for polyester/cotton V.end fiibrics (.4t). A- 
cordinglylKnOCJ chairman oETtiTTesearch conmult 
of the ICFF, T. P. Miles, recommended in his axo'.v 
report t>ial more emphasis should he placed on rescar. 
on the flammabiltty problems resulting from fabri 
made oE blends of thermoplastic and non-melting fiV 
(51). Miles recommended less emphasis be placed i 
burning rale and ease of ignition in Xutur© rvseart^ i 
fire resistant children's clothing, ^^lles did record no! 
worthy progress in 1DC9 for sdvancemenls in dcvclo 
mcnls for hi^h temperature resistant and fire restsU-- 
man-made fibers and fabrics. 

High Tcmperolure and Fire Resfstant Polymers 
*'KynoI" and "Durcttc" high temperature poljlr 

prorluct developments supplcrnmt the prevloasly av^ 
able "Nomex." PfJl and carbon fib-r products for f 
resistant textile market development and exploreli' 
V/hclher or not such maleriaU have significant poJ< 
tial for future mass consumer textile markets is unc- 
tain nt present However, their reportedly supsr 
resistance to fue and high temperatures indicates i 
they will be increasingly and caccfully evaluated 
markets where such properties may be necessary- 

At tlic <Olh annual meeting of Uic Textile Rcsea 
Itutitute Ross and hts co-workers nl the V/right-^ 
tcrson Air Force Bi^sv, Ohio, reported on their coir 
evaluations of tlieso materials. Comparative fire 
ststancc and other data was presented on fabria s 
flight garmenla made o£ PBf, Nomcx. Ki-nol, Dii« 
glass fibers, and YR treated cotton  (5?). 

In I'JGQ Dclm.^n ot the Kav.il Applied Science L. 
oratory, Brooklyn, N. Y., reviewed the' burning beh*-- 
of a variety ot man-made finm<? retardant poiy- 
compositions, including the thermoplastics and som-. 
the more thermally stable ones such as the polybc; 
mIda-»oles, which were indicated by Ross to be sar- 
tor All- Force requirements to other currently avail* 
FR ti-'xtile materials. Delman attributed the flame 
sistiincc of such jjolymors as PBI to the re-tati^-cty *' 
number of Jiydfo;;en atoms bound in their molec 
He therefore Mu;;;cslcd the development of new p- 
mcrs conliiininj: few or no hydroccn atotns, foe 
proved fire resistance  (53). 

A icduc<>d-cost carbon fiber process W.*J» t«j>ort*« 

31-454 O - 79 - 8 
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_ %/>!i^:h seems, to DC "i "-•   
5<Ji:i;"l«on. The Jopmose protcss uses n 'Vejiinous 
pilcli" liydcocarboa M rsw maleriM for a reportedly 
more fcono-Tiical c.irbon fiber with Improved pvopctties 
ovor tJiose iradc from rayon or polyacryloniliilt?. ITie 
hycjiocaclson raw mftterial for tlie JflpM»esc process wns 
rcpoileil to contain 95 percent carbon as compared to 
6S percent fur polyacrylonitrilo and 45 pcrcpnl for a 
xnyon raw material  (5^). 

For many years it has been observed ttial efTcctive 
flnnie rctardants for cotton (extilcs cause tJic formation 
of a heat insxilatinj curb'^naceous chstr wlit-n tbc FR 
cottya is decomposed by flnmes (55). In tliis icspccl, 
thticfore, tbe older fire icsislant textile protcises for 
natuval nb?rs are siniilar to some of the rnosl iccent 
FH hi;;h temperature man-made fiber ai»d fabric de- 
velopments. 

Hov.cvcr, flame resistance Is only one ol tbe many 
desirable properties that rcciulrc careful, objeettve con- 
sideration by those who hope to provirlu improved 
protection and service to the textile coriiumer. Other 
requirements oE high Importance to the consumer in- 
clude many functional and acslhclic propprlics. Per- 
haps most important is the property oE economical 
consumer service or cost.     1 

Accordingly, a highly competitive sHnalion exists 
betu-ecn the more recent hisU temperature-resistant 
nber developments acd the older flante retardant tex- 
tile and poljTner products. 

Evaluation-— Natural and Man-Made Fire Res!s»an» 
Textiles 

The problems of objective, crltlod, constructive eval- 
uation arc of continuing paramount importance in the 
development-of proposed new standards for potential 
implementation of the 1S67 Amended Fliimmsble Fab- 
rics Act by the U. S. Secretary of Commerce. This law 
has stimulated the development nnd dissemination of 
on increasing amount of related research and other 
information since its enactment in December, 1967. 
Vaiiovis government, ojcncics such as the Department 
of Ifenlth, Education, and WcUaxe, USDA, the U. S. 
Army KoticI; Laboratories and others are cooperating 
vith the Commerce Department for the constructive 
evaluation of present and potential msiterials and 
methods for improved flame retardant textiles that 
misht be feasible, reasonable and practical. 

The ICFF also cooperates ivilh representatives of all 
of these government agencies and, in addition, those of 
industry and of tlic various profeitslons, to assist in the 
dissemination, exchanj^tr, and 8j>pr«i5al of information 
for the dc\-elopment of improved fire or flame resistant 
textiles. ICFF provides a neutral forum for public 
identification, discussion, and evaluation of significant 
developments in industry and government i^lated to 
the potential impTcmcnl.ition of FFA 67. 

Summary and Conclusion 
Some problems and developments in fljme retardant 

teMiI'.'s that have evolved since Deccmbfr, 13C7, have 
been identified and reviewed; their rclrvance to tlic 
current slate of the art of flame retardant fibers, fabrics, 
and plastics have been discussed. 

From this review of the current slnlc of the art it 
can he concluded that, as in 19(17, there is n continuing 
need for additional research and for the objective, 
critical c\'alu«'Jon of any prtsirnl or proposed fire or 
flarne retardant textile process or material prior to 
jmtcnlJDl, mwidatory mass production. 

autltor. 

ICFF publishes an annual biblio;:iaphy ot Jr'o.-iti2t, 
on developments  related to polcnlial ndvanccmw.!;-' 
FIl textiles and plastics. «n>wik K." 

This rcpotl has I>een rcwlcv/ed by and discussed n--.- 
T. D. Miles oE ll.c U. S. Army Natielc Laboratories L'^ 
iaC9 chairman of the ICFF research committee K1 
cooiK-ralion, is cralcfully acknov/lcdgcd. Any errors cs 
omissions   ore,    however,    the   responslbilily   of   dc- 
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Mr. DANIELSON. YOU mentioned some magazines, publications. If 
you have an extra copy, I would like to have it. 

Mr. BYRD. Mr. Chairman, I would supply you if I had only one 
copy. 

Mr. DANIELSON. We don't want to deprive you. 
Mr. BYRD. They are replaceable, because it was well known 

throughout the industry, and I expect they are in the files of every 
technical company and eveiy apparel manufacturer. 

Mr. DANIKLSON. I would lUie, U" you would supply that, leave that 
with us. That will be part of the your record. 

Mr. BYRD. I will be delighted to do so. 
When we had this high-h£mded action, we regard it as high- 

handed, by the Consumer Product Safety Commission, we went 
immediately to the Federal district court, and we filed a complaint 
that had four counts. The first count was the failure of the CPSC to 
follow the processes that are prescribed by the Federal Hazardous 
Substances Act. It doesn't come imder the Administrative Proce- 
dure Act. There are specific procedures set forth in the Federal 
Hazardous Substances Act. We asked the CPSC to invoke those 
procedures. They refused to do so, and thereupon we went to court 
and got the injunction. 

That iiyunction is now on appeal to the Fourth Circuit Court, 
but in the meanwhile, the CPSC withdrew their ban and said it has 
been miscontrued, and we really meant it just as an interpretation, 
and therefore, they went into the fourth circuit and asked the 
fourth circuit to moot our case, and the fourth circuit denied their 
motion. 

I hope that on final decision, the fourth circuit will continue to 
deny their motion to moot our case for denying us due process. 

In the course of the proceedings, both the district court and the 
fourth circuit said that there are other remedial provisions in the 
Federal Hazardous Substances Act. There are two sets of proce- 
dures, one an administrative procedure, which they refuaed to 
follow, and had they done so, it would have bound the whole world. 
Failing to do that, they have to proceed on a case-by-case basis to 
seek an injunction forcing a ban and a recall. 

I think it was clearly within Judge Chapman's contemplation 
when he enjoined the ban on the procedural grounds that we would 
be afforded a hearing, an administrative hearing, before the CPSC, 
but we were not, and furthermore, we not only were not provided 
one, the CPSC tried to moot our attempts to get one. 

So we are going ahead in South Carolina on the other counts in 
our complaint which challenge the scientific basis for the CPSC's 
actions, and we have filed discovery proceedings to get the docu- 
ments from the CPSC, and the CPCS filed a protective order cleiim- 
ing that their documents should be protected and not turned over 
to us, to keep us from seeing what the evidence was, and the judge 
overruled that motion and has ordered the Government to respond 
within 30 dajrs and supply the documents to us. 

Now we have gotten some documents under Count 1, and it is 
from those documents that I would like very much to discuss, 
because the question of the scientific basis for the ban has been 
raised. I start with the fact that the CPSC acknowledged in its 
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regulation that it had no evidence that Tris had ever caused a 
single cancer in human beings, despite the fact that it had been 
produced for many years, in the workers who produced it. There is 
no scientific evidence of any cancer caused at that time. 

This was confirmed in a memor£uidum by Dr. Esch, the Medical 
Director of CPSC. He said: 

This then is an instance where a substance present in a consumer product has 
been determined to be carcinogenic in laboratory animals, but there is no immedi- 
ate evidence of a health hazard in humans. This may be the first instance in which 
the commission is faced with making a mtyor decision under these conditions. 

The entire scientific basis for the ban on Tris appeeu^ to rest 
principally on the results of a mouse and rat feeding study that 
were conducted by a contractor under contract with the National 
Cancer Institute. On February 4, NCI delivered to the CPSC a 
computer printout that concluded that the rat and mouse feeding 
studies had been completed. At the time this computer printout 
was delivered, the National Cancer Institute stressed: 

These data were preliminary, unverified, and uninterpreted. These pathological 
findings are not an official document and presently represent the opinion of the 
Mason research pathologists. They do not constitute an NCI evaluation of the test 
results, and NCI evaluation will be presented in a report which will be issued after 
all components of the experiment and the data and the information are compiled 
and validated. 

Apparently the rats and mice used in the NCI studies were 
inbred species that had inherently high rates of cancer. 

Dr. Hehir, CPSC Biomedical Director on Science pointed out in a 
document, which is on file in the district court in South Carolina: 

We recognize as biologists that we are dealing with an extremely sensitive inbred 
animal species that has a high known incidence of tumor to start with. We exacer- 
ate that situation by giving a maximum load tolerated dose of material and treating 
that animal over its lifetime to this material. 

Furthermore, in a subsequent memorandum, he said: 
Of all the animals available for experimental purposes, none simulates man in all 

respects, and the cause of cancer or mechanism by which it occurs has not been 
established. 

Furthermore, I point out to you that in a conference. Dr. Robert 
Harris, the Environmental Defense Fund's leading advocate of the 
Tris ban, acknowledged at an ex parte meeting which we got by 
court order that: 

There is no, as you know, no good scientific method for extrapolating from 
animals to humans in terms of carcinogenicity. 

This position was also confirmed by people on the staff of the 
CPSC, who said, and admittedly as Dr. Harris pointed out— 

There is no good way of extrapolating from animal carcinogenic data to man. 

Furthermore, as far as the skin absorption test were concerned, a 
CPSC document said that "It is really not a valid test, as far as I 
am concerned, to say that skin sensitization done that way shovrs 
absorption because you have breached the skin barrier, and that is 
a tough way of getting into the system and calling it a natural 
mechanism." 

They punctured the footpads of guinea pigs. They irritated the 
skin of the test animals, and then applied the Tris on that. 
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As for the mothing of the garments, one of the CPSC's trans- 
cripts of one of their closed meetings said that this was thrown in 
for emotional appeal, and that the CPSC believed that the princi- 
pal method of absorption was through the skin. 

I have other illustrations taken from the record in the South 
Carolina case that I won't mention, but I think I have given you 
enough to indicate to you that there is a serious question, and 
when you start pointing fingers, and I don't want to point fingers 
necessarily in this matter, I do feel that if we had been afforded an 
opportunity to be heard, and to test this evidence before the CPSC 
came out with its ban, that we may have avoided some of the 
problems that we have today. 

Similarly, Mr. Chairman, I point out to you on the export matter 
that the CPSC reversed its position and invoked an export ban 
again without providing notice or hearing, and did it ex parte, I 
feel in derogation of the provisions, the procedures set forth in the 
Federal Hazardous Substances Act. 

I am going to end now, but I would like to quote just from Judge 
Chapman. He said after hearing the evidence, "Now," after having 
the flammability standard, "another department of the same gov- 
ernment has not only banned Tris, but has ordered the repurchase 
of articles contedning it," the vice issue that was raised today. 

I would like to join Mr. Shirey and the others who have preceed- 
ed me in saying that we believe that a prompt adoption of S. 1503 
by the Congress would be a fair and equitable course for the 
government to take in this particular instance. 

Thank you. 
Mr. DANIELSON. Thank you, Mr. BjTd. You have left me without 

any questions. 
Mr. BYRD. I didn't mean to do that, Mr. Chairman. 
Mr. DANIELSON. I do request that you leave with us though the 

documents from which you have been citing. I know you have been 
paraphrasing and skipping over some of the less important por- 
tions. 

Mr. BYRD. Yes. 
Mr. DANIEISON. But we will have them in their entirety in the 

record. 
Mr. BYRD. Thank you. 
Mr. DANIELSON. D>O you have any questions, Mr. Harris? 
Mr. HARRIS. Mr. Chairman, I will be very brief. If the questions 

are precise, I would appreciate a precise answer, which you have 
proved yourself capable of frankly in your presentation. 

Mr. BYRD. Are you setting me up now? 
Mr. DANIELSON. Be careful when that happens. 
Mr. HARRIS. NO. 1: Do you feel that the Grovemment acted im- 

properly with regard to the institution of the sleepwear safety 
standards? 

Mr. BYRD. Yes, sir. 
Mr. HARRIS. Dto you feel that they again acted improperly when 

they instituted the ban on Tris? 
Mr. BYRD. Definitely. 
Mr. HARRIS. DO you feel that they acted improperly edso when 

they instituted the recall provision with respect to the ban on Tris? 
Mr. BYRD. Absolutely. 
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Mr. HARRIS. DO you feel that in all those instances in the Grov- 
emment actions constitute enough wrong-doing on the part of the 
Government that industry should be indemnified? 

Mr. BYRD. Yes, and now I am going to add something. I want to 
say this. All those actions were taken over the dead bodies of the 
industry. We urged further tests and further toxicological tests in 
1971. We urged hearings, requested hearings, in 1977 when the ban 
went into effect. We were turned down. Our urgings and our pleas 
went to naught. 

Mr. HARRIS. Just one other point. 
Do you feel that the initial order requiring the standards with 

respect to fire safety inherently required the use of Tris? 
Mr. BYRD. Yes. 
Mr. HARRIS. In the practical world, there was no other way to 

have accomplished those standards without the use of Tris? 
Mr. BYRD. Yes, sir, I absolutely firmly believe it. 
May I add that my company has spent over one-third of its 

research budget on this subject, and I have absolute confidence in 
the literature and the director of our research laboratory in saying 
that the only way we could have met the standards in 1971 was by 
the only chemical that was available, and that was Tris. 

Mr. HARRIS. IS your company the Springmaid sheets? 
Mr. BYRD. Yes, sir, thank you. 
Mr.  DANIELSON.  I will ask one question to the whole panel. 
Is Tris a proprietary chemical or is it generally available on the 

market? 
Mr. BYRD. It is not proprietary. There are several companies that 

make it. 
Mr. DANIELSON. Thank you very much. 
Does anyone have a jewel of wisdom that he would like to leave 

with us? 
Mr. HEROLD. May I make just one statement? 
Mr. DANIELSON. Mr. Herold. 
Mr. HEROLD. After having gone through very briefly with you the 

scenario that would occur if there is a ban in place with respect to 
repurchase, I think it is important for the committee to understand 
that the repurchase provision of the Hazardous Substances Act is 
not enough. It does not fully indemnify, it does not fully reimburse 
those that suffered economic injury as a result of the ban, and 
therefore we again urge the committee to act promptly on the 
legislation pending before it. 

Mr. DANIELSON. I think that was apparent in my bottom line 
question, did you not at each tier in the repurchase, does not the 
person lose the value added in that process? I understand that. 

Mr. SHIREY. Two other quick comments. The repeated statement 
has been made that Tris was mandated, and I continue to concur 
with that. While there were some fabrics on the market that met 
the standard that did not need Tris, they did not meet market 
demands. 

For example, I used nylon tricot but it was not an acceptable 
fabric, for example, for a boy's pajama, so the market demand 
would not accept those products which did not use Tris. 

Mr. DANIELSON. Are your companies now marketing infant's 
sleepwear? 
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Mr. SHIREY. Yes, but the standard has been modified, and now 
with that modification, that could have been made when the sec- 
tion standard  

Mr. DANIELSON. With the modification you can meet the present 
standards? 

Mr. SHIREY. Without chemicals. 
Mr. DANIELSON. And you can use cotton and polyester? 
Mr. SHIREY. NO, still not cotton. Synthetics, basically. 
Mr. DANIELSON. Can it be blends? 
Mr. SHIREY. Certain blends. 
Mr. DANIELSON. All right, I won't go into that. It is beyond my 

understanding. 
I thank you all. I know that you have gone to considerable 

expense and time and effort to get here, and I hate to send anyone 
home without testifjdng, so now you can all get back on the bus 
and ride home to South Carolina. 

Mr. HEROLD. Thank you, sir. 
Mr. DANIELSON. Our next witnesses are two people. The Environ- 

mental Defense Fund represented by Ms. Anita Johnson, staff at- 
torney, emd accompanied by Dr. Robert Harris, staff scientist. 

Where have I seen you before, Ms. Johnson? 

TESTIMONY OF ANITA JOHNSON, STAFF ATTORNEY, 
ENVIRONMENTAL DEFENSE FUND 

Ms. JOHNSON. On the cyclamate indemnities bill. 
Mr. DANIELSON. Is Dr. Harris with you today? 
Ms. JOHNSON. I am sorry, I expected him to accompany me, but 

he has been unable to arrive. Dr. Harris is the person most famil- 
iar with the technology of flame-retardant textiles. If you have 
specific questions on that subject I will have to refer them to him. 

Mr. DANIELSON. MS. Johnson, I am sure you can represent both 
very well. 

First of all, we will receive your prepared statement in the 
record without objection, and now you just handle it in whatever 
way you think is the best. 

[The prepared statement of Ms. Johnson follows:] 

STATEMENT OF THE ENVIRONMENTAL DEFENSE FUND 

TEOTMONY OPPOSING THE TRIS INDEMNITIES BILL BY THE ENVIRONMENTAL DEFENSE FUND' 

Tris (2,3-dibromopropyl phosphate) is a flame retardant chemical that was used on 
children's sleepwear which causes cancer and sterility in laboratory studies. It was 
banned by the Consumer Product Safety Commission in April, 1977. Fabric and 
clothing manufacturers were left with unsaleable stock and stock returned to them 
through CPSC repurchase requirements, and conset^uentlv suffered financial losses, 
losses which were serious to small businesses, particularly apparel manufacturers. 

The taxpayer should not indemnify these losses. It is the producers, not the 
government, who must bear primary responsibility for safety. Indemnification of 
losses following legitimate health and safety regulation would tend to decrease 
marketplace safety because it destroys the incentive of producers to police them- 
selves for hazards. Producers should have maximum incentive to test their products 
at an early stage stnd remove hazardous components. If producers know that their 

' The Environmental Defense Fund is a non-profit organization funded by membership fees 
and foundation grants, dedicated to the preservation and improvement of the human and 
natural environment. On March 24, 1976, EDF petitioned the Consumer Product Safety Commis- 
sion to require a warning label on Tris-treated garments. In February, 1977, EDF petitioned for 
a ban on the substance. 
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economic losses will be repaid in the event of a safety ban, their fear of a ban will 
vanish as an incentive for self-policing. 

Without the incentive of loss avoidance in the event of a ban, marketplace 
hazards could be expected to increase. Industry must be relied upon as the primary 
guarantor of marketplace safety. It is industry that has the resources, the techno- 
logical expertise, the personnel, to inspect and safeguard its products. The Consum- 
er Product Safety Commission has an annual budget of $4 million, to oversee the 
safety of ALL consumer products' in contrast to a textile/apparel industry budget 
of $62 billion—and the textile/apparel industry is but a fraction of all consumer 
products. It is hopeless to expect the mosquito to regulate the elephant. The ele- 
phant must regulate himself, with the help of the strong financial incentive of fear 
of regulation. 

Under normal market conditions, production of a product or product component 
would be expected to decrease as more information became available about its 
hazards. For example, 79 million pounds of DDT was produced for domestic use in 
1959. With each new test baring health hazards, production shrunk. By 1970, 
production had declined to 12 million pounds; by the time the ban occurred, produc- 
tion was inconsequential. This is the kind of natural, marketplace reaction one 
would hope to see if normal financial incentives are not disrupted. If fmancial 
responsibility is taken over by the government, these financial incentives are de- 
stroyed. 

Frequently, the agencies are able to enforce the laws by persuading industry to 
act itself, rather than by taking formal, regulatory action. For example, in 1976, 
FDA initiated 66 formal court actioiis against hazardous, ineffective and falsely- 
promoted drugs. But it secured 423 voluntary recalls by industry. Voluntary recalls 
are superior because the government avoids the enormous cost of formal court 
proceedings and can accomplish much more compliance with the law for the same 
amount of money. If losses from bans are indemnified by the government, the 
government will utterly lose its ability to jawbone industry into voluntary compli- 
ance because the threat will be missing. 

The government could not adequately protect the consumer if losses from health 
safety regulation had to be indemnified because of the expense involved. For exam- 
ple, in the last several years, FDA has banned 6,710 ineffective drug products from 
sale, with hundreds more to follow. The cost of indemnifying these products and all 
the other products regulated by agencies would be in the billions. The government 
would be able to ban only those products it could pay for. If such were the case, the 
more widespread the hazard, the less likely the government would act. Since it 
could only afford to indemnify for the relatively small hazards, only those would be 
policed. 

The government was correct in banning Tris. No one has said it was at fault. Tris 
is acknowledged by all to cause cancer in rats and mice Emd to cause gene mutations 
and sterility m other laboratory tests. Use of Tris, specifically, was not mandated by 
the government. Because of a large number of serious bums and deaths associated 
with flammable fabrics, the government, in 1972, did require children's sleepwear to 
attain certain standards of flammability. "Padding on" Tris at the outside of flam- 
mable fabrics or addition of Tris to the fiber melt were two ways to attain this 
standard. But Tris had been used for years prior to this as a flame retardant in 
fabrics and foam. Test methods for determining the long-term health effects of 
chemicals have been a matter of consensus among scientists since at least the early 
1950's. No one in the chemictd industry employed these tests on Tris or other flame 
retardants. 

Alternate methods of meeting the flammability standard could have been select- 
ed, such as choice of inherently flame resistant fabrics, treating fibers in such a way 
that the flame retardant chemicals are chemically bound to the fibers, rather than 
merely physically bound as in the case of Tris, or testing and using other add-on 
chemicals such as Antiblaze 19 and Pyroean 546. No alternative methods offered 
exactly the same properties as Tris. B^ch method of flame-retardancy involves 
trade-offs in durability, cost, fiber, laundering methods, feel of cloth, etc., as pointed 
out by accompanying articles from the trade press." Over 600 patents have been 
issuM for flame retardant chemicals. Tris was widely used because commercial 
judgments at the time did not factor in health trade-offs, not because it was the only 
way to comply with the law. The chemical industry offered Tris for children s 
sleepwear without establishing its safety. 

• Excluding consumer products regulated by other regulatory schemes such as food, drugs, 
automobiles, cigarettes and firearms. 

••'What's AvaUable for FR TextUes," Textile Industrie, February,  1976, February, 1978. 
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Not only is the practice of sell now, test later immoral, but there were compelling 
reasons why manufacturers should have been especially attentive to testing Tris. 
First, the sheer volume of exposure. Fabric contained 10-20% Tris by weight. Dr. 
Bruce Ames described this as "close to a shot-glassful" per garment.* Ten million 
pounds of Tris were used for flame retardance in fabric and plastic. Sleepwear 
touches the whole body for periods of 8 hours and more per day. For a number of 
years, it has been known that the chemicals structurally similar to Tris are rapidly 
absorbed through the skin. Moreover, Tris was used for 30 million children, a group 
considered more vulnerable to toxic chemicals than adults. 

Second, Tris is structurally similar to other chemicals proven to cause cancer. 
Tris contains three impurities, which are either known carcinogens themselves or 
are structurally similar to ethylene dibromide, a known carcinogen since at least 
1973. The ability of Tris to cause gene mutations in the so-called Ames test—a 
result considered highly indicative of the ability of a chemical to cause cancer— 
received widespread coverage in the popular press when our group petitioned the 
CPSC for a warning label in 1976. Indemnities should not flow to an industry which 
continued to opt for Tris until the final coup de grace was rendered by a taxpayer- 
funded two-year animal study, which finally, indisputably, proved it caused cancer. 

We are outraged by the profligate, uncaring use of Tns and horrified by the 
possible repercussions, decades hence, of this practice. Since the American people 
nave already paid for the Tris mistake through mass exposure, we should not have 
to pay double for indemnities. 

Although we oppose indemnities, however, we don't want to leave the impression 
that all segements of the industry are equally responsible for Tris. Once the sleep- 
wear manufacturers were confronted with positive information about Tris' hazards, 
they began an aggressive search for alternatives. They made no attempts to oppose 
or delay CPSC action on Tris, and evidenced enormous concern about the qualities 
of a chemical which had been sold them by a chemical industry which had the 
resources to test and evaluate Tris and its alternatives but did not. 

Lawsuits have been initiated by apparel manufacturers to determine who in the 
chain of production was most responsible. The courts will determine fault as they 
would in any other situation of commercial loss. Their procedures, designed to 
examine critically the facts of each individual case, should not be short-circuited by 
hasty legislative action. 

Because litigation is time consuming, and because the outcome is not certain, we 
have no objections to providing small manufacturers with loans similar to the Small 
Business Administration loans granted for bringing plants into compliance with the 
Federal Water Pollution Control Act. 15 U.S.C. 636. This remedy would not inter- 
fere with normal incentives for testing products and withdrawing from sale those 
identified as unsafe. 

Ms. JOHNSON. Tris (2,3-dibromoprophyl phosphate) is a flame- 
retardant chemical that was used on children's sleepwear which 
causes cancer and sterility in laboratory studies. It was banned by 
the Consumer Product Safety Commission in April 1977. Fabric 
and clothing manufacturers were left with unsalable stock and 
stock returned to them through CPSC repurchase requirements, 
and consequently suffered financial losses, losses which were seri- 
ous to small businesses, particularly apparel manufacturers. 

I do not think that the taxpayers should indemnify the losses you 
have heard described this morning. It destroys the incentives of 
producers to police themselves for hazards. These producers should 
retain maximum incentives to test their products at an early stage 
and to remove the hazardous components. If producers learn that 
their economic losses will be repaid in the event of the safety ban, 
their fear of an ultimate ban will vanish as an incentive for self 
policing. 

Without the incentive of loss avoidance, marketplace hazards 
could be expected to increase. It is industry that has the resources, 

< "Regulation of Cancer-Causing Flame Retardant Chemicals and Government Coordination of 
Testing of Toxic Chemicals," hearings before the House Subcommittee on Oversight and Investi- 
gaUon, May 11, 1977 at 37. 
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the technological expertise, the personnel to inspect and safeguard 
its own products. 

Let's look at the CPSC. It has an annual budget of $40 million to 
oversee the safety of all consumer products. The textile apparel 
industry in contrast is a $62 billion annual sales industry. We have 
$40 million of CPSC, $62 billion for the textile industry. It is 
hopeless to expect that a tiny government agency can assume all 
this responsibility with that lund of inequity. 

The logical outcome of what the manufacturers were just argu- 
ing to you is that it is the government that has the only responsi- 
bility for assuring safety. The government should bear the losses, 
not we producers. 

Under normal market conditions, production of a product would 
be expected to decrease automatically as more information about 
its hazards becomes available. For example, 79 million pounds of 
DDT was produced for domestic use in 1959. With each new test, 
barring the health hazards, production shrunk. By 1970 production 
had declined to 12 million ppunds. By the time the ban occurred, 
production was inconsequential. This is the kind of natural market- 
place contraction one would hope to see if normal financial incen- 
tives are not disrupted. If we start indemnifying these kinds of 
losses, these incentives are disruptive. 

Frequently our agencies are able to enforce the laws by persuad- 
ing the industry to act itself rather than by taking formal regula- 
tory action. For example, in 1976 the Food and Drug Administrai- 
ton initiated 66 formal court actions against hazardous, ineffective, 
and falsely promoted drugs, but it secured 423 voluntary recalls by 
industry. Voluntary recalls are much cheaper. Court proceeding 
are very expensive. It is much better to jawbone industry into 
voluntary compliance than bringing a lawsuit. Yet this kind of 
jawboning would be utterly ineffectual if industry knows that its 
losses in the event of a ban will be covered. 

We heard this morning a representative of the apparel manufac- 
turers saying that the first thing they knew about Tris was the 
EDF petition in March 1976. Frankly, I find this quite shocking. 
These manufacturers have been selling their products to the public 
for years, apparently without normal human curiosity about the 
health effect that they might have. We heard testimony this morn- 
ing that they do not have the expertise to evalute the health effects 
of their products. 

I am not sure what my reaction is to that. I guess my initial 
reaction is if they are making a profit off of selling products to 
consumers, somehow they should acquire the expertise to evaluate 
what the product does. But if that is not a feasible possibility, why 
are they not expecting that their suppliers acquire the expertise? 
Why are they not Eisking the textile mill members: 

What do you know about the products you are putting in as chemicals? What 
studies have been conducted? What? You have not studied the long-term effects of 
this chemical, this chemical which makes up 10 to 20 percent of the sleepwear 
fabric that I am using? 

Why have not these apparel manufacturers procured express 
warranties from their suppliers? This is the kind of vigilant safety- 
minded behavior that we should expect from apparel manufactur- 
ers and from all of industry. We want everybody up and down the 
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line to be conscious of their health obligations to consumers, as 
well as the obligations that were described, the obligation of does 
the fabric feel good? 

People were upset this morning about a sleepwear item standing 
by itself because of the stiffness. 

Now I understand that these people feel that responsibility to 
the consumer. They are very concerned about esthetic, obvious 
esthetic things. What we want is a natural marketplace system 
where people feel the same acute awareness of the health effects of 
their products as they do about the appearance or whether or not 
the fabric is stiff. 

Also I was surprised to hear one witness say that it took a while 
to clear Tris-treated fabric from their factory. That is one reason 
that Tris products remained on the market long after the initial 
EDF petition. 

Again I am a little confused. My reaction to that, I haven't really 
made up my mind about that, but in some ways that seems to me 
to be a calculated judgment on the part of that factory owner. He 
had two options. He could say: 

My Ciod, this stuff causes gene mutations. We have got published articles in megor 
American scientific journals. We have got an enormous amount of concern, an 
enormous amount of press coverage. I am going to take that cloth I bought. I am not 
going to use it. I am going to call it a loss. 

Or he can say to himself "I am going to use up this cloth. I am 
not going to take a loss on this Tris-treated cloth.' 

And that is a business. That is a calculated business judgment. 
He made the wrong judgment. He used up the cloth. 'The result 
was a repurchase requirement on his part. 

Now what we want is a natural market system that says people 
who make less cautious safety judgments are going to lose by it, 
that is the way we would want that to operate, we would want him 
to say: 

You know, CPSC might ban the garments I make out of this cloth, and I might 
take a killing, so I am going to put this cloth aside. I am not going to use it. I am 
not going to expose consumers to it any more. 

I wemt to reaffirm our belief in EDC that the Government was 
entirely correct in banning Tris. 

There have been a couple of theories introduced this morning 
about fault on the part of the Government. Mr. Simpson said that 
there was an error in recalling Tris-treated garments. 

You all may recall in 1970 Abbott Laboratories made intrave- 
nous fluids which were seriously contaminated with a fatal bacte- 
ria. At the time the Food and Drug Administration was faced with 
a decision whether to let those I.V. fluids continue on the market 
and be used in hospitals, or whether to ask Abbott to incur the 
expense and loss of recall. FDA under incredible pressure from 
Abbott, I might add, decided not to recall the products. Those I.V. 
fluids killed over 70 people. There was an incredible public outcry, 
and I think everyone looking back on it realized a serious mistake 
had been made and that Abbott should have been asked to spend 
the money and the losses on the recall. 

I think that it is that kind of horror story that must have been 
going through the minds of the present CPSC Commissioners. And 
when you are dealing with a fatal disease, when you are dealing 
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with tests which have undergone stringent peer review by the 
scientific community, the Commissioners may well have felt that 
they had no choice but to recall. 

lliere was also the criticism that the Government was at fault 
because the flammability stfmdards were technology-forcing stand- 
ard, that is, at the time they were promulgated, they compelled 
industry to do research to meet the standards. There was no manu- 
facturer meeting the standards already on the market. 

Technology-forcing statutes and regulations are, of course, con- 
tinually controversial in the Congress, but I want to point out 
there are a number of regulatory statutes which do require tech- 
nology forcings, one of which is the Air Pollution Act. The Water 
Pollution Act has elements of technolc^y forcing, that is, the Gov- 
ernment says "You have got to clean up your emission into the 
water, and you have to tell me how you are going to do it." In 
other words, the Government doesn't have to present the technol- 
ogy to industry at the time that the standards are promulgated. 

I am surprised that Mr. Simpson believes that the absorbability 
of Tris has not been demonstrated. 

I want to insert into the record, if I may, sir, an article by Bruce 
Ames called "Flame-Retardant Additives as Possible Cancer Haz- 
ards" from Science Magazine, January 7, 1977, which details the 
studies which prove that Tris absorbs through the skin of animals, 
and I might add that these studies were publicly available as early 
as 1974. 

Mr. DANIELSON. IS there objection? 
It will be included. 
[The information follows:] 
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Flame-Retardant Additives 
as Possible Cancer Hazards 

The imun flame returdant in children's pajamas is a 

mutagen and should noi be used. 

Arlcne Blum and Bruce N. Amc!i 

Thousands or chemkuK to whkh hu- 
mans have been exposed have been in- 
troduced into the environment without 
adequate toxicoiogic:il testing. The tox- 
tcological and biotc^ic<il propcriies of 
food additives and drugs have been mom- 
bxtdby the US Food and Drug Admin- 
istration and now pesticides itrc moni- 
lored by the U.S. Environmental Proiec- 
lion Agency, but most other new sub- 
fiances are tested only superficially 

Some chemical llamc rctardants pro- 
vide a good example of a technological 
innovation where adverse environmenial 
effects may outweigh some of the bene- 
fits. Recent federal regulations, requiring 
thai children's sleepwear. matircs:>es. 
maiiresi pads, and carpets meet flam- 
mability standards, jre said to have rc- 
sijltcd in a dccrc.ise m (he number of 
bum injuries and deulhs (/). As a result, 
(bmmability standards to cover all chil- 
dren's and adults' clothing, tents, sleep- 
ing hags, cunains.and upholstered furni- 
ture are being considered. Currently 
about .100 millit>n prninds of tlamc-rctard- 
anl chemicals are being produced mainls 
for u«e in fabrics, pkisiics. and carpets 
Q. }) Those added directly to lexitlcs 
are often present in iimounts as hiyh as 
10 lo 20 percent v^f the weight of the 
fabric. Further extension of the scope of 
the standards may incrca%c their produc- 
tion and us;ige even mure- 

Inevitably, some fraction of the many 
millions of pounds of flame rclanj:tnts 
that are being produced Mill tirvd (heir 
way into people. The chemicals .uc rub- 
bing off on children's skms. m;iy be in- 
haled from furniture. rut:s. ,ind tents. 
and, aner "disp^ivil" into the environ- 
meni, nuty enter the fcHHl chain. The 
decision to further extend tlame-rctard- 
anl iitanJards shinitd not be based only 
on the hcncht ot' .i rediiclion in hrc 
deaths and injuries The (v>ssihle nsk lo 
the popuLitii>n and environment of the 
widespread  production, use.  and dis- 
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per»al of these potentially hazardous 
flame-re I a rdant compounds should also 
be taken into account. 

Until recently, little attention was paid 
to the long-term biological effects of 
these flame-reiardant compounds. The 
main organic chemicals used m flame 
rctardants contain bromine or chlorine 
or they arc phosphate esters Some have 
chemical structures (discussed below) 
that are closely related to compounds 
krwwn to cause cancer or to be toxic to 
animals. Several compounds previously 
Used as flame retardants have been 
shown to be teratogenic. carcinogenic, 
mutagenic. or highly toxic (•*). In this 
article, we discuss the implications of 
the finding that iris-<2.3-dibn>mopropyl) 
pho^phatc itris-BP) the mam flame retard- 
am currently u:^d m children's pajama5. 
is a mutagen Iwe Fig. 1). 

HMor? oTFIamniablc Fahrk StUHlards 

The hisliny L*l of the use of chemicat 
flame retardants giK's h;tck more than 
WO years lo a treatment for cmvas iiscd 
in Parisian theaters in !*>;*(( and a rcpoil 
from Oxford on a piece of unbiimahic 
ckMh in iM4 (OV The French d-ing I IMII- 

Will commissioned Cayl ussac to find 
a way of protecting fabrics used in the 
theater. In IKItt Gay-Lussac found that 
ammonium s^ili^ of Milfiiric. hsdro- 
chloric, or phosph(»ric .icid were etlcc- 
livc in reducing f.ibric llanjmability 16» 
This work rermiins valtd and applicahlc 
t^xiay 

The Rammable Fabrics Act in the 
United Stales was p;issed on U Decem- 
ber 195.^ lo regulate ihe m.inufaciure of 
highly flammable clothing such as 
brushed rayon sweaters, jvhich were 
first sold during the I940's. The act was 
intended to prolccl the public from the 
"unrcasoiubk risk" i>f lires leading to 
death,   pCDMinul   iiyjury.   or  signilWani 

properly Jamagc. A gencrj wvaring-ap- 
p;irel standard, cflcctive I July 19M. es- 
tablished minimum llammabiliiy stan- 
dards to keep highly flammable appiirei 
out ol the maikctplacc Ihe act was 
amended in IMft? to allow fl-unmahility 
standards til be set for many addilitmal 
consumer products. Standards for car- 
pets and rugs hetamv cflcctive in IV71. 
and for mattresses and mattress p.ids in 
IV7.1. The first thildrcns >lcepwcar 
M;mJard (IXK I I t 711 for si/cs 0 lo 6X 
became clfeclue on 2H July IV?: Chil- 
dren's sicepwcar fabric exptiscd to a giis 
flame along its bminm edge tor } seconds 
is required to exhibit a char length no 
greater than 7 irchcs (1 inch = 2.54 cm). 
even after the fabric has been laundered 
50 times 

In 1972. the Consumer Product Safely 
Commission was established and as- 
sumed jurisdiciion over the regulation of 
flammable fabrics A children's sleep- 
wear standard for sizes 7 to H became 
effective on 1 May 1975. The require- 
ments of this >iandard are similar to, but 
slightly less stringent than those for the 
slecpwear sizes 0 to 6X. 

The Consumer Product Safety Com- 
mission IS in the process of establishing 
uniform federal standards for uphol- 
stered furniture and tents. The National 
Bureau of Stiirdurds has carried ou! fea- 
sibility studies lor a standard <t>ased on 
both garment design arnl flame-reiardant 
fabrics and treaimenlsl to regulate all 
articles of iidults* and children's cloth- 
ing. Various state laws are being insti- 
tuted lo regulate upholstered liirniiure. 
cunains. tents, and sleeping bags al- 
though ihestf may be preempted by fcder- 
.il regulations. 

Coniiequrnees of Flammable Fabric 

Slandardk 

The c\ei-incic.i'-mg scope of govern- 
ment regulations i\ leading lo a vastly 
e\p;inded market for chcmic.il flame re- 
urdants. In 1971. a total of approximate- 
ly 175 million pounds {I kilogram = 2.2 
pininds) of flame-rctaidant compound^ 
were ptiKluced. In 1975, the .iniount hiid 
doubled to over .VN) million pounds, and 
il is expected lo reach .MOnutlioii potinds 
by IWO (.») allh\»ugh abvnit tu^Mhirds of 
this IS inorg^inic matcruil. such as alu- 
mina trihydratc and antimony oxide used 
in the carpet irnlusiry C. .0. Large num- 
bers of different organic cbemic;ds. 
mimy   of   which   arc   bavninaled   and 

Arttnr lUuvi is » ptnlth>Kli<rJ rrttow jmj Rn^c N 
Amci » a pnifoMW m ihc NuchMimirf tlrrsinmefti. 
UiHvcfuiy   at  Cjliritm.) iU   ttcrkcky.   Hcrkclnr 
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chtoriiMlcd,  arc hctnj: ininttluccd Tor 
vafKHiv ilpplic.)lion^ t*, 6. 7). 

1 htf n;imm;ihlc t-Lihrics Act h:is h;»d :i 
rruir^f inllticncc on the lypc of Vibrio 
UM-d in children-. Nlccpwear {S) For tx- 
amplc. m IV71. 5ft pcrccnl of chikJrcn'> 
siccpwc.ir was conslniclcO of'collon and 
27 pcrccni con^i^lc^) of pnlycslcr-cotltwi 
blcnd^ I-oiir years l;ilcr. m 1975. S7 pet- 
ccni of childrcn'N slccpwciir w;is c*»n- 
MnicU'd of various synlhciiCN, No slccp- 
*c;ir w.i\ m;idc of pt»l\fsU*i-conon and 
onh !* pcrcenl *as colion I'mrealtfd 
colion and p»»l>eslct-colUin do noi mccl 
ihc tlammahiliiy sian*1;irds, and (reat- 
mcnls ha\c noi been commercially com- 
petiti\': AsarcMill. flamc-rciLttded pi>l>- 
esiers. accMIe-. iruicclaics. and inher- 
ently ftamc-resisianl fahric-* such as m^xJ- 
aCPklics and ihose coni.iinmp pi>lyvmyl 
chlondc have replaced coHon. 

Selmion of f-1jme-Kebirdan( Chemirah 

In 191.^. the cbcmisi Wilh.im Hcnr> 
Perkin defined ihc requirements for a 
flamcpriH>fing process m icrms ihat re- 
main applicable (6. p. IM): 

A process. IP be successful. muM. m ihc 
fif-ii place, not d.im;i^ the fed or durahility of 
the cloih or cause il lo sx> damp . . or dusty 
Ii mu'.i no) wfTect ihe colors or ihc dcsi^ 
woven inii) Ihe cloth or d>e(l oi primed upon 
II. Nothing i*uch as iir%cnic. winiimonv. i« 
leudl of .1 poisonous naiure or in any way 
dclclcnou> 1(1 the skin m3\ he u\ed and the 
Arrpro^ifinf must be permanent Thai is (o siiy 
It must not be removed even in ihe case of » 
gAfmeni which may be possibly washed 50 
iimcv or more Funhermorc rn order Ihai ii 
m;]> ha\e u wide upptication. ihc process 
muit be cheap. 

One or more of sin elements—bro- 
mine, chlorine, phosphorus. nilr<^cn. 
boron and antimony—arc currenlly 
Used in compounds lo reduce fabric flam- 
mabilily because of their cffeciiveness 
(61 There may be panicular tox- 
icolopical  problems with organic bro- 

mine anJ chlornlc compiHrnds (in iidili- 
lion to antimony). Ori:anic brimiido and 
chlorides arc tiscd as tl^ime rctardanis m 
synthetic libers and arc lhou):ht to act {ft) 
as free niJical traps and thus lo suppress 
combustion. Huminp is ovidalion in the 
vaptir phaNC. mvulvinj: H-. 0H-. and ()• 
free nidicaU. The haloficn may work 
by a mcchiinism: RBr + H- —• HBr 
+ R. 

For man-made fibers. tris-BP i% by far 
Ihe mosi imponani flime-retarJani com- 
pound in Use and perhaps 10 million 
ptiiinds a year ate used in fabrics and 
plastics (V). ll is almost exclusively used 
in polyester, accialc. and triacetate fi- 
bers, as well as bcinp the basis for a 
successful finish to acrylic carpels. The 
use of tns-BP is currenlly Ihe most eco- 
nomical, convenient way lo meet the 
children's slcepwear standards (V), 

Teviiles vary greatly in their flamma- 
bility (Table 1). and each type presents a 
diflercni problem in reducing flammahili- 
l> (/('I Cotton and other cellulose-based 
fibers can be flamc-iciaided h> impreg- 
nated cellulose phosphate esters formed 
by direct estenficaiion of the cellulose 
molecule with a phosphate of the flame- 
rclardant compound. Most treatments of 
cotton are ba<>ed on tetrakis(hydroxy- 
methyllphosphonium (THP) compounds 
or phosphonates. which are polymerized 
in the fabric. These finishes can result 
in a loss of (Car strength in the fiber 
of up to 30 percent (V). For cotton tex- 
tiles, about 20 percent, by weight of 
flamc-retardant compounds is added on 
in order to meet the standard (9). Cotton 
and synthetic blends present more of a 
problem. The synthetic pan of the fabric 
melts, and the cotton scrvci as a suppon 
ihal keeps the synthetic burning. Flamc- 
retardant strategies for such blends are 
being developed, but no economically 
successful flame-retardanl ireaiment for 
tbem IS yet available. 

Ironically, wool, which is inherently 
fire resistant (Table 1))//. 12). does not 

Table I   Btsninc eharscterisiics uf lexlile fibers ilO). 

Cliaraclcnstics 

CollOD 
Ka>on 
AtCl;ilci>rir 
Nyl«in 

NykmM 

Acrylic 
M(Nl<N.rylK' 
Polyester 

Pitlynlefin 
Wuul 
Vinyoii 

SupTH^ni combustion  bumi r.ipidly, .iftcrglows 
Supp«in» Lombustton. hums wry raptJIy, ihi .ifiergtow 
Suppuris ci>nihusiH>n. mc>i> iihe:id i>f (Uimc 
S^lpplln^ LumbusiKin wiih Jiffkulty. mclls arvd carries fLime away i 

l:iltm|! (Jroplcls 
l>K-s niit tL.idily \upp«tn tombustmn. mclls ;ind cjrries flame away n 

falltn^ droplets 
lluritN tc.iJily with spuUcrmt 
Mcll". shiink- .iw.ty from tl.imc .md MI 
Supports ionibii\li.in with difficulty, n 

r.illinu droplets 
Metis, burns slowly 
Nuppiiits c<tmbtjsiii»n with diffkutly 
ilocs mn icjMlily support ctMnhuslion 

wtimes burns very sittwiy 
Us ^tnd cirni-s Hime .iw^y i 

meet the children's sicepwcur standant 
set up by the Consurrwr Product S;ifcly 
Commission The rc(:ulalions require the 
fabric to be Kme dry (desiccated in an 
oven at I05*C for I hour, followed by a 
ciwlmi: pcritHl) pnor to the fl;tmmabt)try 
lest t^i Objections have been raised to 
(his bune-Ury regulation as discriminat- 
ing against wtw! artJ coHtm. which have 
high moisture contents (//). 

^^ame-rctardanl treatments require 
compromises in economy, esthetics, and 
wear properties. Consequently, exten- 
sive research, cosimg lens of millions 
of dolUirs. IS St Jl hcmg done by posTcm- 
mcnl and industry lo try to find belter 
fiame-reianJant treatments, panicukirly 
forpt>lyester-colton blend*. 

Biolocieal Properties of "Tri*," the 

Main Flame Rrtardanl in Pajamas 

There is .i growing realiiiation thai 
chemicals can be abM'rbcd through the 
skin and that long-term lOMcological ef- 
fects of chemical additives to clothing 

should be charactenzed more thorough- 
ly. A manufacturer typicatl>' carries out 
only ^hon-ierm tests for toxicity. and 
until recently little attention was given lo 
long-term efTects. such as carcinoge- 
nicity. mutapenicity. and teratogeniciiy. 

The need for studying these long-term 
efTects IS illustrated by (he case of tris- 
BP. the flame retardant used in about 
hair of children's sleepwear (9), Tns-BP 
IS padded on to the surface of polyester 
fabrics in amounts up to 10 percent ofthe 
fabrics weight. As much as half of this is 
called 'surface tns" and is susceptible 
to extraction and possible absorpuon 
through the skin (/.?). A pairofchildren's 
pajamas, weighing 200 $. could easily 
contain 6000 mp of surface tns-BP. Three 
laundcrinps would reduce surface iriii-BP 
appreciably (/i. M). while not altering 
the flame-retardant qualities of the gar- 
ment. This IS not done pnor to sale re- 
putedly because of Ihe high cost and 
because consumers are said to value new- 
looking garments. 

The absorption of Iris-BP through skin 
is suggested by sevcnil studies As part 
of short-term toxicity studies (/3) by 
Michigan C'hemtcal. iris-BP applied der- 
mally to rabbits increased blood bromine 
conccnifjiions. In another study, the 
urine from a ral wearing a gauze pad 
impregnated with tris-HP was found to 
contain high concentrations of a tris-BP 
metabolite. 2.Vdibromopropiinol il6). In 
humans t/J\ tns-KP is a low-level aller- 
gen, an indication of s<inie absorption 
thriHigh human skin(/7) Tris-BPcaused 
delayed   hypei scnsiti7.aiion   in   human 
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beings UN did fiihrics ciiniiiinmg Urge 
amounu of (his compound on Ihe ".ur- 
fac€- The degree of scnvilt/alion from 

.various fubrics was rcl:iicd to I he Linnmnl 
of surface iris-BP :ivail;iNc. lis pcr- 
cuUneous ahsurpdon f. nul Mirprisiny 
as. in general, chemicals in conlact wilh 
^in can he absorbed into the body {IK. 
19). 

The most imponani ^ue^llon is whclh- 
er tris-BP is likety to cause cancer or 
genetic defects. The "high purity-low 
volalilc" tris-BP made by Michigiin 
Chemtcul and used for iconics contains 
0.05 percent of Ihc impurity L2-dtbro- 
mo-3-chloropropanc (15). Oibromochlo- 
ropropane caused a high incidence of 
tquamous carcinoma of the siomach in 
both rats and mice as early as 10 weeks 
after initiation of feeding (onl m- 
nibalion) i20). In addition, 50 percent of 
the female rats developed mammary 
adenocarcinomas. This study, by the Na- 
ttooal Cancer Instimte (NCI), was pub- 
lished in 1973. before the recent wide- 
spread use of tri&-BP. 

Three impurities in commercial iris— 
dibromopropanol (also a metabolite of 
tris-BP). the carcinogen I.2-dibromo-.i- 
chloropropane. and 1.2.3-tribromopro- 
pane—ss well as tris-BP itself arc all 
related in structure to the known carcino- 
gen I ^-dibromoethane (eihylene dibro- 
midc). Ethylene dibromide is used (more 
than 200 million pounds in 1970) as a 
gasoline additive and grain fumigant {20). 
We reponed th;\t it is a mutagen in the 
Salmonella test (7/) in I97l {22) (it had 
previously been ^hown to be u mutagen 
in a variety of other microorganisms). 
Because of its widespread use and muta- 
ftnicity. the NCI tevted it for carcinogen- 
icily. Ethylene dibromide *as found to 
be a potent carcinogen on feeding, pro- 
ducing squamous cell carcinomas early 
aftd in pntciicatty alt the surviving rrude 
rats treated UO). 

Tris-BP and the other brominaicd al- 
kyl compounds discussed abvive are 
mutagens in our Sij/moMr/Zc/microsome 
test Ql). This test >hows an eMremely 
high correlation ion the order of W per- 
cent) between carcinogenic it y and muta- 
genictty l2/). and h;is been used to pre- 
dict a number of Ciircinogens Liver mi- 
crosomat enzymes that convert carcino- 
gens to their active (and mul;igcnic) 
forms are combirtcd with Siilmtmi-llti hic- 
Una thut are u>cd for detecting mut.igcn- 
ic compounds, Prival cr al. and Rosen- 
knnz first carried out such tests (2J). 
showing the mut;igeniciiy of iris-BP and 
tome of its impurities. 

Dose response curves for the muta- 
fcttccity of these live compounds are 
shown in Fig. 2. The mutufKnic potency 

1 iANUAtV im 

CHjBr 

^„ 

CHjBr 

„/ 

Tfis(2,}*4tbromopropyl)phoS(>N)te 

Polybrominoled b>pn<rirl 

CHjBr 

CH^ 

2,3-Otcomop'oponol 

MOCH,-P-CHjOH 

CMjOH 

TtrrOkiSlh^dfOiymtlhyD- 
ptiosphonium chlorid* 

CH,8. 

CHjCI 

l,2-Oibromo-3- 
Chloropropone 

Fig. I. Stntciures of ftiime rctanJanix unO related tompound^. 

of iHs-BP is considerably higher than 
that of the other chemicals shown, Tris- 
BP is more mutiigenic in the test than 
several known human carcinogens {J/). 
However, the use of the Stilmonellti test 
for predicting the rough potency of car- 
cinogens remains to be validated, al- 
though preliminary results loot', promis- 
ing (21. 24). Tris-BP and dibromopropa- 
nol. although more muiagenlc than the 
carcinogens ethylene dibromide and di- 
bromochloropropane. do differ in requir- 

«.4 of CaK«our>d ^ PK»* 

Fig. 2. Alt cuotpcwfids were tested on Sulmi" 
nella strain TAIOIl ;w dcstnhcd t-'M. TTw 
amount i>f ethylene JihtomiJc .uldcil «.is lit 
time\ ttut tndk.itfd on the y<:.\\c. The d.iia 
prcKnted for in*-BP. y*-»lihromopropiinol, 
Luid UibnMTiocMiiroproitane i^cre ohiLiincil in 
Ihc pre^ncc of ral liver honiiVL-iUte iM fit .S- 
*pble. AriKlor tnJiivcd) (2/1; huRun liver 
gave umilar resuhs. Tlw potency irtvcnant'* 
per runomok) CD of the varn>us fhcmiciK 
i«: Iru-BP (O.r; 25 with S-Vt.' ;..*-Jibn«m>- 
propanol tU.I5; I.V with S-Vt. l.2.Vint>ronh>- 
propane (I.*; I,-* with S-9). 1.2-dihrv>nH>-JI- 
chloropropunctO.^; 0.9 wilh S-VJ. eihylene 
dibrumnk (0.02. 0.02 with S-9). 

ing activation by liver microsomal en- 
zymes for efficient mut:igenesis Many of 
these microsomal activating enzymes arc 
known to be present in human skin [IS. 

Bacterial tests showing that ins-BP is 
a muiagcn suggest that it is likely to be a 
carcinogen, but animal studies are neces- 
sary for more conclusive evidence. Feed- 
ing studies (in which iris-BP was added 
10 the animal chow) with rats and mice, 
at two dose levels, are being earned out 
al the NCI. The results should be knos^n 
in 1917. 

Recently tri^-BP has been found to 
damage human DNA in vitro, to be a 
potent mutagen in DrosophiUi. and to 
cause unscheduled DN.A synthesis inhu- 
man cells in li-ssuc culture (the latter test 
is quite effective in detecting carcinogens 
and is an indicator of a chemical's ability 
10 damage DNA) (.'5). 

The possible consequences of the 
widespread use of tn>-BParc serious, it 
docs come off fabric, is at least topically 
absorbed, is known to be a strong muta- 
gen. and may conlam a pt»ient carcino- 
gen as an impunly Inf.mts' and young 
children's habit of sucking their clothing 
could lead to its ingeslion. Therefore. 
tris-BP poses a potential haz;ird as a 
human carcinogen and muiagcn. 

In addition to the h;izard po^cd by tiis- 
HPand its impurities to those * ho make, 
work uith, and wcai f.ibrics treated with 
il. an cnvifttnniental h;iAird may. or may 
not U5). be posed by itsdisp.tsal in large 
quantities into vtalcr and soil. The simu- 
lated washing of si\ treated sheets in a 
total voluiDC of .10 giiHons of water yield- 
ed about 6 parts per million (ppm) of tris- 
BP in the wash water. A concentration of 
I ppm in water is suHicient to kill goldfish 
within5duysi20). 
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The ^dy of a ircatmmi for Ibinc- 
rdarding cotion fabrics has also been 
queikiioned alihough ii is not clear ihai 
there is a ugnificant problem with the 
current lecbnoliify. Tclrdkis(hydrDxy- 
niclhyl)phi>sphi>ntum chU>nJc (THPO 
is polymerized and oxidi7ed in cotion as 
a flame retardani. and this fabric has 
been rcponcd to release fornuildehyde 
and chloride when it is wet i?7. 2S). This 
is causing some concern {9. 27. 2H) as 
there exists the iheorciical po>%ibility 
ih.1t these ingredients coiild form his- 
chloromcthyl ether, an extremely potent 
carcinogen in rats that h;i& also caused 
cancer in factory worker>. Bis-chto- 
rooveih) I ciher can he formed imder cer- 
tain acidic conditions from fonnaldeh>de 
and chloride lf91. To avoid any possi- 
bilil> of exposure of workers during the 
curing process (and to minimize free 
chlonde in the garment) the American 
tnduMry hits switched lo a vili thai doe^ 
not coiftain chloride. tetrakis(hydroxy- 
meihy/lphosphonium sulfale \JQ). It has 
been suggested thai this could still be a 
pro^em in the wearing oX treated cotton 
because appreciable amounis of formal- 
dehyde can be extracted by syniheiic 
sweat from cloth flame retarded with a 
THP salt, and sweat conlams appreciable 
chloride ion 08). No bis-chloromcthyl 
ether was found in this extract, however 
Q&y. as its formation requires acidic con- 
ditions, it probably is not a serious prob- 
lem in nighlwear. 

A more t^vious eiample of the haz- 
ards of flame-relajdant chemicals is the 
polybrominaied biphenyl (PBB) tragedy 
occurring in Michigan Oh- Inadven- 
enlly SOO to 1000 pounds of a pdybromin- 
aied biphenyMwscd retardani were 
packed into bags similar lo those in 
which Michigan Chemical Company 
packs the magnesium oxide feed additive 
known as Nuirimaster The contents of 
ihe<te kigs—the name-retarduni Fire- 
master—were mixed into a cattle feed 
mixture at the Farms' Services Bureau in 
Baltic Creek. Michigan, and dislribuied 
throughout the sljle. .Soon. Michigan 
dairy farmers rwiiced that their animals 
were beginning lo suffer from toss of 
appcKic. lowered milk production, ex- 
cessive sponiancous abortion, birlh de- 
fects .imong offspring, and eventual 
death iff affected stock After the cause 
was discovered lo be chemical con- 
lamin^ilinn. about lO.IHX) calllc. MXX) 
pigs. I.VX) sheep, and 1.500.(100 chickens 
were destroyed because their tissues con- 
tained   PBB   at  concenlmtions  greater 

than I ppm. At leax! 365 1on» of feed, 
IS.OOO pounds iifcheeiv. 2600 ptHinds of 
butter. >4.000 pounds of dry milk prod- 
ucts, and nearly 5.000.000 eggs were aKo 
destroyed. 

Farmers and their families from all 
over the slate who have-eaten large 
amounts of dairy products and eggs from 
the affected animals have PBB's in their 
Hood and fat. and some have b^un to 
report a v;iriety of illnesNes. although the 
connection to ihc PBB ingestion has yet 
lo he proved ijl). 

PBB has been reported lo concentrate 
in fat 02^. Caged fish kept on the Pine 
River below the Michigan Chemical 
Plant were reponed to accumulate PBB 
(1 mg/kg) in iheir fat tissue. This repre- 
sents a concentration factor greater than 
lO.OOO-fold within 1 weeks of exposure 
to very low concent nit ions of PBB iJ2). 

The long-term carcinogenic and muta- 
genic effects of PBB's re mainio be deter- 
mined. Cancer tests in animals are in 
progress and leratogenicily in mice has 
been reported \J3). The PBB's are close 
relatives of the carcinogenic and ter- 
atogenic polychlorinaied biphenyls 
(PCB's), which are a worldwide health 
problem, in (hat they have been spread 
throughout tfte biosphere and have be- 
come concentrated in the food chain. 
The fact that less than a thousand 
pounds of (he brominalcd PBB flame 
retardani has caused such widespread 
and persistent damage raises the ques- 
tion of the eventual consequences of the 
millions of pounds of PBB's thai were 
produced in the past. It also shows the 
type of hazards that may be incurred in 
producing hundreds of millions of 
pounds of flame retardants (much of it 
containing organic bromine and chlorine) 
that will eventually end up somewhere in 
the environment. 

The environmental bioaccumulation of 
these and other flame-retardani com- 
pounds may be a problem. Simple leach- 
ing of flame reiardanis from fabrics dur- 
ing manufacturing, laundering, and dis- 
posal could lead to their presence in 
water supplies and sewage. For ex- 
ample, the flame-retardani pentabro- 
mololuene was found in a sewage plant 
in Sweden lU). Mirex (Dechloranc). a 
close relative of Kepone (it also often 
contains some Kepone). has been used 
as a flame retardani in pbsiics for many 
ye;irs. and is u carcinogen and teralogen 
i,4). and biuaccumulales in fish and 
people The environmental effects of the 
flamc-rctardant chemicals must be con- 
sidered as well as the cITccts of Ihc prod- 
ucts of these chemicals iifier they have 
undergone oxidation and photocf>cmical 

breakdown by uinliight or 
organisms in sludge, soil, water, or con- 
posi. Funhennore. studies xhouldbecar^ 
ried out on the uptake. >lonige. accumu- 
lation, biochemical change, and elimins- 
tion of the m^r fUme-reUnJanl 
compounds in fish atKl other aquatic or- 
ganisms, in birds, and in mammals. 

AllertuiChTS lo PresmCim Bw 

W ithoul ChevnieaJ A<Ullh«s 

I) Sclf'fslinf-iiishin/: ngarrnri. The 
trutjoT single cause, accounling for about 
one-third to one-half (.'.^). oftbeapprou- 
matei> i:.000 fire deaths and Si I billioa 
in los!*s in the United Slates each year 
U6) is lobiKco-smoking materials U5). 
The most common fire death scenario 
was found lo be the residential fumishing 
lire siaried b) toKicco-smoking malerv 
als: alone it accounts for 27 percent of 
fire deaths. The next brgest single cause 
was residential furnishing fires »larted by 
open fbmes. which accounted for 5 per- 
cent of the United States fire deaths. AH 
other single causes were 4 percent or 
less. 

Most American cigarettes when put 
down will continue lo smolder (some 
even more than 20 minutes), apparently 
because of additives and cigarette de- 
sign. This long smoldering is the key fac- 
tor in stanmg fires iJ7). Cigarettes are 
availuble that self-extinguish in a few 
minutes and are much less likely to sXan 
fires. We have tested a large variety of 
cigarettes and have determined that • 
few brands will go out in less than 5 miiv- 
utes while the majonty of brands bum 
from 15 to 22 minutes US). One possi- 
bility for this is staled on the package of 
one brand. 'Light an ordinary cigarette 
. . . there's a chemical in it to keep it 
burning." In contrast, this brand claims 
that its cigarettes have "NO flavorings, 
saltpeter, or tars added." 

The major cause of fire deaths ai>d loss- 
es could thus be attacked at its source by 
the introduction of self-extinguishing 
cigarettes. As an added benefit a signifi- 
cant number of forest fires might also be 
eliminated if cigarettes were to self-ex- 
tinguish in a few minutes instead of smol- 
dering for 15 or 20 minutes. Unfortunate- 
ly one piece of legislation to give the Con- 
sumer Product Safety Commissioa 
jurisdiction over the flammable proper- 
ties of cigarettes was defeated in the 
House of Kepresenlalivcs recently uf^er 
its pass,ige in the Senate (39). 

The Consumer Product S;ifciy Com- 
mission docs have jurisdiction over 
matches and is developing siandanJs for 
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Mtf-«xtifmuishing matches (J0). The nui- 
jor single cau%e of fires uT children'^ 
clothing n due to chilJfcn playing with 
cigarciie Itghtcrv and muichc\ Ui) Book 
malche:« have been designed thai are 
practical and yet chdd-proof {40}, jod 
th«ir adoption might huve a m^jor cr- 
fcct. 

2) Fire prfventitm. St>mc of the effort 
and expcn-ie that is bcint: put into e;«lL*n' 
live fUimc retarding shtHitd he put into 
fire prevention. More effort could be put 
iolo additional convumcr education on 
the causes and prevention of fires. The 
Public Education OITicc of (he Fire Ad- 
ministration n set up lo do this, hut has a 
minimal budget (41). Improvements in 
design also could be encouraged for 
nighlwear because loose, flowing gar- 
ments have been shown tu be involved in 
many more fires than more rightly wo- 
ven, cJose fitting garment {42i. Stove 
design could be modified so children 
could not easily turn on the burners. 
Space healers could be changed so thai 
U would be more difiiculi for people lo 
get close enough to Ihem to ignite their 
clothing. Gas heaien should nui be put 
in garage worliroonu where solvents 
are used. 

3) Inherrntfy firfresistant fabrics. 
These provide possible safer alternatives 
to the addition of chemical t1;ime rciiird- 
anCS- Modacrylics and matrix fabrics 
bucd on polyvinyl chloride and polyvi- 
nyl alcohol are inherently flame rctanj- 
ant without the addition of chcmicuts. 
Mulltmillion>pound'Capacity vinyl bro- 
mide plants are being buili to provide 
monomer for flame-retards nt fahnc pro- 
duction (4J). It is to be hoped the type of 
problems caused by the ciirvimt^cn vinyl 
chloride, such as monomer residues in 
the polymer and worker e\pi>sure. will 
nolrcoccurinthelestiltftmlusiry with vi- 
nyl chloride and vinyl hrnmidc. Flamc- 
retardant additives ih;ii are vovulently 
bonded to ihe fabric or tho^e thai are po- 
lymerized and cnirappcd wiihm the fi- 
bers may also be safer lh.in those thai are 
padded on. such as iris-BP. 

4> StanJiirJs for fabrivs. These 
should be examined to see whether lech- 
nicalilies could be ch;ini;ed to minimize 
the need for additives. For example, a 
"melt-drip" provision is in force for 
sleepwear wzt^ 0 tu 6X. but not for sizes 
7 tu 14 (^). Bec;tuse of this Icchnicalily. 
Iris-BP uddilton is ncccss;iry for pi>tyev 
ler in the sizes 0 to AX despite the fact 
thai polyester is relalively fUime resis- 
tant. There is evidence that the "melt' 
drip" phenomenon does not constitute a 
significant hum h.LZ:ird {44). In addition. 
several examples arc discussed (below) 
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where it appears thiit .standards could be 
redniAed so xs tu not require additives in 
certain fabric types (nylon tents) or in 
Items (sleepwear of infants, who arc less 
than 6 months of age) in which the bene- 
fit seems to be relatively small. 

Bcoefit and Risk 

A federal report published in 1972 
stales that about 200,000 bum iryuries 
and 4000 deaths are assiKiatcd annually 
with flammable fabrics {,42). This report 
is often cited by proponents of stricter 
clothing flammability standards. How- 
ever, a recent study {45) for the National 
AdviM>ry Committee for the Flammable 
Fabric Act suggests that these numbers 
may be about ten times too high, and esti- 
mates thai there are about 16,000 annual 
textile-related bums and about 500 
deaths in the United States (45). About 
20 percent of these bum injuries and 
deaths might be associated with night- 
wear in children; that is. the standards 
might possibly prevent 3000 bum iryunes 
and 100 deaths per year among 50.000.000 
children. These numbers are only very 
approximate because of uncertainties in 
the bum statistics and the recent esti- 
mate might be severalfold too low. In 
any case, bums are a senous problem. It 
also is relevant that healed bum tissue is 
at greater risk for developing an epider- 
moid carcinoma several decades after- 
ward {46). 

Adding fiame-retardant chemicals to 
almost all children's pajairtus. as a con- 
sequence of the Consumer Product Safe- 
ly Commissions's standards, most pn»b- 
ably IS reducing the number of burns and 
deaths due to children's night wear catch- 
ing fire. allbiHjgh statistics arc unavail- 
able. As we have indicated, there arc al- 
so other ways of reducing fire injuries. 

The risk of Ihe exposure of tens of mil- 
lions of children to a large amount of a 
chemical must be balanced .iguinst the 
risk of fire. A calculation {47) suggois 
that the risk from cancer might be 
very much higher than Ihe risk fn>m 
being bumcd. Rame retardanis (and 
most other large volume industrial chem- 
icals) either h;ive not been tested or have 
not been adcqiuitely tested for c.ircino- 
gcnicity. The use of an unie>led chem- 
ical .IS an LidUitive to p;tjamits is uiuicccpt- 
able in view of the enormous possible 
risks. 

Even if tns-BP is found, not to show 
any siaiixiically significant irtcreasc in tu- 
mors in the current NCI feeding study. 
possible absorption of a highly mutogcn- 
ic chemical by millions of children still 

poses a considerable risk. Would tny-BP 
mutate human germ cells? Would iris-BP 
be a potent carcinogen if it were painted 
on the skin (the actual mode of exposure 
to people) rather than fed. as in the NCI 
study? 

Even if a chemicaJ were tested, and 
were found to be negative in a th«>rough 
aninud cimcer lest in two species, this 
does not giuirantee safety. A thorough 
animal cancer test usually involves a few 
hundred test animals at most (compared 
with millions of children in the case of 
tns-BP). This is an inherent statisticaJ 
limitation in animal cancer tests, and 
high doses in the animal may only partial- 
ly compensate. Thus, a chemical that 
would cause a tumor increase of less 
than ? percent may easily go undetected. 
That sort of increase in a population of 
millions would result in tens of thou- 
sands of additional cases of cancer. 

The National Commission on Fire Pre- 
vention and Control {36) has suggested 
that consumers be given a choice wheth- 
er to buy flame-retarded fabrics or not. 

The CitrnmissKMi does not favor unbndled ex- 
lension of flamnubiliiy $iami<irds lo all cate- 
gories of fBbrics Only grossly hazardous rat>- 
ncs and fabrics implicalcd m a very large nuirV' 
bcr of fire accidenii should be banned from 
(he marketplace A preferable direction of em- 
phasis it toward bbchng requircmtnts » to 
combustion h.iz.-irds. This woukl honor the 
chenshed principle of free choice, while at ihe 
tame time informing consumers of polcniial 
nsks and reminding thcni of the importance of 
Are. If reinforced by consumer education on 
fire safety. latteling requircmcnti would have 
ttK effect of spurring manufacturers lo im- 
prove the flamc-resiMancc of fabrics. 

However, as flatiK retarding adds an ad- 
ditional 10 lo 30 percent to (he cost of the 
garmeni and often adversely ulTccls Ihe 
feel and ease of its care, many con- 
sumers, particularly those with lower in- 
comes, would not choose lo buy the 
fUtme-retarded p;irment (-W1. One of the 
mam reasons that has been given for the 
decision of the Consumer Product Safety 
Commission to implement compulsory 
standards i^i lo protect the poot. 

The sinclness of these standards, their 
compulMiry n.)tUTe. and their funher ex- 
tension should be critically reexamincd. 
The benefits of dirtK retarding all chil- 
dren's clothing, adult sleepwear and 
clothing, and upholstered furniture {49) 
;ue arguiblc. as is the tsenetit of ;iddtng 
fUime retardants to wool arhJ other less 
flammiible fabrics. Also utKlear is the 
benefit of chemical additives in hospital 
garments for newborn babies, and in in- 
fants' clothing and sleepwear {4S). 

Another striking example of unncces- 
siiry flume-retarding treatment is in the 
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area of light-weight nylon tents mod fur 
hockpacjting am) mtHiniainecring. Of 119 
docunu'ntcd injuries and ilcaihs in the 
United States in lent fin% during the 
years 1971 to 1974 inclusive, none oc- 
curred in nylon lenls [50). Only 2 of 73 
fires reported in ihis study involved ny- 
lon lenis. In ;Hldiiion to the po>sihle bio- 
logical haz:irds of the dime-rot;ird;uil 
compoundn. their addition miirkc-dly in- 
creaNe<t the weight and cost and de- 
creascit the fahric tear strcnpih. Even iin- 
Irealcd Icnis have hccn known to tejrun- 
der severe condilion<i Ic^iding to injury 
and death of the iKcupanis iM\. Thus, 
treated nylon tents are Inith heavier and 
potcntiatly Ies> wfe. Nevertheless, legis- 
lation to require flame-retarding treat- 
ment of all tents is in force in California. 
as well as several other stales. 

Rame relardants added to plastics are 
obviously of lens concern as env ironmen- 
lal hazards ihan thuNC added to ck>ihing. 
yet any that are going to be evcniiuiny re- 
leased into the environment in large 
amounts (such as the PBB's) should be 
given thoriKigh loxicological testing. A 
few do appear to have been tested fairly 
thoroughly (for example, decabromobi- 
phenyl oxide). 

ResponribilHy 

It is not clear who has the reiiponMbili- 
ty and authority for the establishment of 
flame-retardani standards that arc safe, 
both from a fire and a biological point of 
view. The Consumer Product Safety 
Commission says that it has the responsi- 
bility to set performance standards, but 
not the auihonty to require (hat flame re- 
lardants be pretested for carcinogenic it y 
or mulagcnicity 152). The responsibility 
for safety meeting these standards is left 
to (he chemical mUustry. Many indus- 
tries do not accept this responsibility for 
carrying (HJI cancer tests on large-vol- 
ume chemicals. Thus, there is a confticl 
between government and industry as to 
Mho should be responsible formeclinpbt- 
olognral and environmental s^ifcty stand- 
ards At present, no government agency 
has the authority for ensuring long-term 
safety iif lexdlc additives such as Rame 
retardants, ahhitiigh the toxic substances 
KIM might cvcntu.tllv MIIVC this problem. 
The strict namm;ihility ^landa^tls vitally 
alfecl many industries that are caught in 
I he middle. 

Pew carKer tests in animuK have K'en 
carried twii with the larpc numlvr of 
chl(>nn;ited and brominaled chcmicaK 
(7) that m;ikc up a pHid part iif about 
l(X).(NX).(KKt pounds t>f organic (lame re- 

lardants used nrnmany in the United 
Slates. A similar situation existed 20 
years ago when billii>ns of pminds of 
chkirinated and hniminatcd chemicals 
were ininxluced as pcsiicidcii and indus- 
trial chemicals even though animal can- 
cer tests h»d no! been performed. Both 
siiuatii>ns are dlslu^^ing for several rea- 
sons. Orgiintc chemicals containing chlo- 
rine and bnimiiK (and fluorine) are mM 
used in natural btiVhcmical processc> 
and have ni>i been normally prcsent in 
the diet. A large number of these hjiloge- 
nated and industrial chemicals to which 
humzins have unwittingly been exposed 
are proving to he carcinogens in animals 
ni>w that the cancer tests are being done. 
Many more compounds remain to be test- 
ed. As the 20- to !*0-year lag time for 
chemical carcinogenesis in humans is al- 
most over, a steep increase in the human 
cancer nite from these suspect chemicals 
may soon occur. While waiting for the ef- 
fects of the large-scale human expt>sure 
to the kilogenaied carcinogens—poly- 
chlorinated biphenyls (PCB's). vinyl 
chloride. Strobanc-toxaphene. aldrin- 
dieldrin. DDT, trichloroethylene, dibro- 
mochloropropane. chloroform, ethykrte 
dibromide. Kepof»c-mirex. hepiachlor- 
chlordane. pentachloroniirobenzerte: 
and so forth—we might think about the 
avoidance of a similar situation with 
flame relardants iSS). 
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mulative duse of about 1M0 mg i\ likely to be 
abMH-bed by a child dunng the ciHirse a( t child' 
houd <ikeanng polyester pai^mat ireai^d siih 
tm-BP |We estimate aKxii aow mg <3f surface 
tnvBP m J 150 g tne* pain of p^^jmjs mrih a 
Mtrface area of BIWO cm' 500 -g^m'».f surface 
ini-8P. Ahwpuon uf ftonp^^far chemicali 
through the skin at apprcciahie ralei appears lo 
be the nik- In a siudy of I i nonpoUr chemicals 
applied ii> human Uin (at 4 ^gcm'l, Fcldman 
and Moibach </0> hjivc sho*n Ihe total absorp' 
lion »a* from l,> to W percent viiih a rtKtiii ral< 
ofdbuui 0 15 percent per hoot If I »iguf in^-BP 
wu atnorlKd per ntghi from each squate icn- 
limeicr of «kin then IMM mg ctnild be ;itSorbed 

I about half a year and even if ihe rate wafonly 

level of Mjrface ini-BP a» the pajanut »ere 
repeaiedly washed until a new pair wai tubsti- 
luted Thus. o*ie ^ot* not kno* exactly «hai 
level .rf iri^BP II avaiLjHe h\r ahtorption 
through the sk<n and at »hjl rate rl it ibtortvd. 
To get Ihe wmc cffecl of a chemicaJ m a rat ind 
a cmM. howflvef. il i> cilimMCil ihal the child 

shiwM receive a lO-fnM higher AKC |D G. 
Ht>cl I) W (..IYUM. R I.. Ktrschstcin. V, 
Siiffiolli. M A SchrK-Hlcr<TU<ft,J T-w-l trnvi- 
nm //rWtfe 1. Itl|lv7^|| Howeoci. Im BPis a 
ciMistdcr^ihlr sirungcr muijgcn m om lesi Ihtui 
d<hni«iu<chliiriipititsaiK lahiiut tcnfiildt jl rk>m 
iNir prewnius «urti tin muiMtcnntly <• .ippe-in 
cxircmcly Idiely Ihji iris-HP is d c^irkimigefi. 
AllhtHifh there i\ » tiiugh currcbliiin hclvccn 
itiutafcruc and circirbigenic pi<cn<y 1J4|, wc do 
nt>l have cnmiKh c.<perKncc Ic allcnipl lo pre- 
diet a catcim-gcnK i^Mcncy f»r ins HP | Ml 
these cakuljlmns .tic Kiscil tm <m .tmuunl of 
dihriuniK hhiritpriipatK siifficKnl lu fwoducc Can- 
cer in aJmtni all iif the rats If lur jwumpiHin^ 
are Liirrect. c*en I percent «f that ihisc of tnv 
IIP Litikl lead 111 an un^iiccpiaHe incHii-ncc at 
caiKCr. in sic* of the milliuns iif childien at 
risk ^ study IMl allcmpling li< ftnJ the ins-HP 
metah^ilili: Jihromi<(>riipaniil KM it> kimjugalesi 
in human unnc frwm I*u vutunlcers »e.ifmf 
Pmatnas lieatcd «it(h iris BP was ncg^tis e Hiiw 
evel. in vie* of Ihe nsk wr arc discussing, (he 
analytical meihiid w'j> msensiiisc iless than 0 1 
pp<n of the mciabiiltte Mwild mti have been 
dciectcdt. and wc do ntM know what perventagc 
of any ab«t>rbed irisBP wuuld uppc<>r as dibro 
muprupami) or its ^unjugalcs 

48 Tlf-S (Textile Industry Product Safety) 4. I 
If^bl. avjibMc at ny> Prnnsylsania Avenue. 
NW   Washington. 0 C  200)6 

4V A siamJard ftir all ^kxhing is being formulated at 
the Center fi^ Fire Research at the National 
Bureau of Standards for the Consumer Product 
Safety t ..mmissHMi 

50 R F Johnson. Pixeerfi'iti "/'*'*'* •I'Ww*/ 
Mrrlmg .-f Ihe ICFF  ,Ve«  >uri dr. (1»74) 

51 AdiJrnn in St'fth Amrnran M-'unuimrrrimf 
(/W«-i97)(Amencafl Alpine tluhNe* Vork 

?; A C Shakin. of the C S Consumer Product 
Safety Commission, m a memorandum to S. 
Butts. 26 Marth 1976; The Sittunal Commis- 
sion on File PreseniKMi and Ciwiiul hu advised 
(Ai) The impact of new maicnali. systems, 
and buitdings on users and the community 
should l>e aitcsscd dunng deugn stage). *eU 
Seforc u.e  • 

53 Supported bv ERDA grant biO*-]i34 PMKilo 
B \ ^ ) Ue thank L Haroun lor a^sisunce in 
ihc mutsgrnKily assays and D Gidd ft^r other 
help with Ihe >iudy. we alwihank M rn>aJ and 
H Ro*eiikranx for informatioti voncemmg their 
unpuNished muiannicitv results with (lame rc- 
lardunit and for Kelp in other aspects of this 
wiwi B L Van Duurenfor asample ofinsBP 

nd oihei help: at^ numerous i 
ernmeni and industry for cniKisi 
scnpl. A e. wu stippsMied in pan hy NIH 
frtmi-F)2-CA-«57)l-<r 

Mr. DANIELSON. YOU mentioned the gentleman's name is Ames? 
Ms. JOHNSON. Yes, sir. 
Mr. DANIELSON. IS there any connection between that and the 

Ames test? 
Ms. JOHNSON. The same guy. 
Mr. DANIEI^ON. Thank you. 
Ms. JOHNSON. Some people said this morning that as a practical 

matter the Government required Tris to be used in meeting the 
standard. It may well be true that when the standard was promul- 
gated, that Tris was the only chemical on the market to meet the 
standard. But we ought to focus not at the time the standard was 
promulgated, but the time of the ban. What alternatives should 
and could industry have been using in 1977 that they were not in 
1971? 

Let me say that many of the alterantive chemicals, and I have 
an article from Textile Industries magazine which describes mar- 
keted alternatives as of 1976, which I would, with your permission, 
enter into the record. 

Mr. DANIEI^ON. HOW many pages? 
Ms. JOHNSON. I would say 10. 
Mr. DANIELSON. Very well, without objection, it is received. 
[The information follows:] 
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^f hat's ^vailEble far Fkme Eetardant Teztilm 
An updated analysis of commercially available chemicals for meeting present 
and potential government standards-plus a (able of flame retardar.t fibers 

BY R. BRUCE LEBLANC 
President. LcBlanc Research Corp. 

THIS IS AN UPDATE of articles on 
name rel2rdznl textiles that have 
appeared in the Fcbruar>' issues of 
TEXTILE INDIISTKILS the past 
three yea:i. Additions to and dele- 
tions frort*. Tables i and 2 hdve been 
made due to developments durins 

-   1975. 
Tebtcz I and 2 arc an attempt at a 

prapTiatic approach to ad\'ise the 
textile and related industries as to 
what is aciuaJly available for ineeiing 
present namm^bility standards and 
possible standards in the fuliirc. This 
will, we hopj, lake some of lUc 
mystery out of tables of flame reiar- 
dant products which list hundreds of 

• Hame rctiirdani chemicals and which 
create misunderstandings among in- 

• dustr>',  gox'crnment,  and   Uic  con- 
" suniei groups. "  • 

~' " Diicunion of Tabies, Abbrf\'ia- 
tions used in the tables arc: DAP- 
diairanonium phosphate; DBDPO- 
decabromodiphenyl oxide; L & 
TD—launderings and tumble dryings; 
TDBPP-tris(2.3-dibiomopropyl) 
phosphate; PVC-poly (\*inyl chlo- 
ride); THP saIt-telTakis(hy- 
droxymelhyI)phosphonium salt; 
FR-^amc retardant. 

The finishes listed in Table J. 
when properly applied, arc capable 
of rendering a fabric self- 
extinguishing in a vertical flame test 
after the foreseeahlc number of res- 
toration treatments (Uunderings and 
dr>'cleanings]. It is reasonable iliat 
there may be Hammability slandn.ids 
for tome end-uses in the future thjt 
wiD not require self-exlinpuishing 
properties in a vertical fl^me lest. 
Flammability propcnif\ such as ^low 
rate of bum and easy exlinguishincni 
mi^t be desitablc in thest* cases; lor 
tiicse apphcations the s?mc fniishes 

in Table J miglit be used at lower 
levels of application. In addition, for 
these end uses no finish may be 
required for certain 1007-po!ye<ierSj 
lOOvp nylons, blends of these -two 
fibers and for woolen fabrics. •_ - - 

It is important to "point out iKat 
even Ihouph there ate ihincen dura- 
ble finishes listed in Table } for 
ccUulosic apparel, nine are based on 
tetiakis(hydroxymethyl) 
phosphonium salts (Tiff salts) or 
derivatives of iliem. For example, 
there are three different manufac- 
turers of THP salts and each manu- 
facturer has different n^mcs for his 
products. Much llie same can be said 
for fmishes for polyester apparel— 
nine fmishss based on tris(23-dibro- 
mopropyl)phosphaie are listed. Sel- 
dom docs a textile finisher have a 
choice of more than two or tiiree 
finislies for a particular apparel end- 
use. For example, presently only 
Pyrovalcx CP. Fyiol 76 and THPOH- 
NMs are used for c!iildrcn*s cotton 
slcepwcar. The THP0H.NH3 >s a 
candidate only if the finisher has 
special ammoniatinc equipnicnt. 

Table J lists only finishes which 
could be usid on certain fibers and/ 
pr certain markets. Where a fiber or a 

market is not listed, either finishing • 
is not a viable process oi rnis!ii.ig is 
not required to give fire rciardance. 
for exam|i!c, aco'iic fabrics caiinoi 
now be fiiii^tied comnieici^sliy lug've - 
fire rcta:d;ncc v.'hich meets i vcrticaL 
flame test such as the Chiidfen's 
Sieepwear Siandurd FF 3-71. But 
inodacrj'lic-fabrics   wiJl  ir.ec:   this 

- standard and are listed in Tob!e 2. 
Carpels of most pile virns cxr! 

mc-^I ihc Carpet Siandind i F 1-70 
and 2-70 by proper construction rf 
face yarns and bacUng without jie-._ 

•cessity of finishing the face.yarns. 
Even though wool and cotton carpet, 

-finishes are listed in Table i.ihis 
- does not  jmpl>   that  properly coi> 
• structed wool or cotton carpet wiU.. 
_not meet the carp:! standuid.'uiiJi- 

ouifmishing, _''- .'i.' '"'  '    . .'.--•"-'• 
- MattresM>s c?Ji be pro;vc:iy con-": 

-Structed  without  Onishijip Ic n'.eet'- 
the Mattress Slaiid..id FF 4-72 and- 

- therefore no fuiishes'aic'lisicd for 
this market. .--    " - 

The finishes in Table 1, wiih few 
exceptions, are applied by a p2d-dr>'- 
curc method. Tlie Proban finish and 
llic THPOH-NH) finish require a 
chemical cure with ammonia. TJic 
Multi-(Crome process foi wool was 
developed as a dyeing process- 

The nondurable or temponry fin- 
ishes listed in Table I for drapery are 
lumped together without any at- 
tempt being made to list the numer- 
ous products that fall into this cate- 
f:or>'. Tliey can be used only in 
specialized markets where the picd- 
uct is not laundered or cleaned vcr>' 
often or else tlie flame letaidant is 
re-apptied after certain periods of 
cleaning. 

llie chemical natuirs of the fin- 
ishes and fibers in Tables J and 2 arc 
based on information gleaned f:pni 

Text conimuat on fu^c .W 

2lt T€XTn.i:i.\'i)USTK!£SforFFuni'Anyrr-'> 
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table 1. Textile F nishes 

1 Market Fib«r Finish ~    Chtmicaf Nature Company Strong Points Remarks     1 

Apparel Cotton or Pyrovalex CP N-methvlol dimethyl Ciba-Geigy Durable to over Relatively 
Rayon ID phosphonopropiona- 

mide 

Corp. 50L&TD; 

soft handle 
high strength 
losses 

TMPC and Tetrakis (hydroxy Hooker Durable to over Problems v«ih 
THPS (inijhes methyl) phoiphonium Chemical Co. ,50 L & TD hand and 

12. 3, 41 chloride and sulfate strength losses 

THP chloride- Tetrakis (hydroxy- Albright & 1 Similar to Similar to 

12)    ... methyl) phosphonium 

chloride 

Wilson (U.S. 

agent Is 

THPC THPC   • 

• - -.    . . 
•.. • t   - Ace to Oiem. '' 

Co.) "i ••'.'               1 

Pyroset TKC Tetrakis (hydroxy- American Similar to Similar to 

(2. 5) methyl) phosphonium Cyanamid Co. THPC   ,. THPC.-.-    , 

V"' 
r•"; •.• 

.• : : -:'r'." ... 
chloride       _  • 

• '   ."- - ' 

! :,:.-•_ ^w,  •• _''"".'r^'j.Tl.   •• 

PyrosetTKP THP salt with mixed American Similar to Problem with 

(5,6)...:.."," phosphate and    . .-- - Cyanamid Co. Pyroset TKC hand--,-   • 

'•''•-;-•'. 

- •   '^ .-. ..-_ acetate amons -.   . 
'-- '-'s .:' .-   .     '•.•-•   ^ 

•-:-----•• V- 

PyrosetTKS THP oxalate   . 
• 

American Similar to -Relatively         | 

(5)           .     • -:  .          . . Cyanamid Co. Pyroset TKC; high strength 

;... - 
...... 

••-     • 
softer hand •losses-    -     • 

Pyroset TKO THP sulfaie American .     - Similar to' 

' ".r. (37)         - .-.' :•„-.-'- 
Cyanamid Co. THPS .  :. -- 

Flams Snub THPOH..  Arkansas Co. Durable to „.•-- ._•."._: 

•   '• * WON (33)   -     - laundering .-   .^rz...:^.-. 

Proban THP salt urea Albright St Soft handle; Requires -~ ;: 

{1. 19) prs-condensale Wilson good strength special      :y.y 

(Agent in N.A. 

is Erco) 

retention    - ammoniaiing' " 

equipment •,   . 

THPOHNHj THP salu at a pH o( Ail of above Soft handle; RcqUines •   -/'A 

13) about 7 manufac'turers 

ol THP salts 

Qood strength 
retention 

ipiciat   ... 
ammoniaiing 
equioment 

MCC 100/200/300 Trimethyl ^A^nsanto Co. DufatJe to Stitfhand; 

(9. 10) phosphcramide plus 

melamine reiin 

50L&TO I.mited                1 

ava'ljbihty 

Fvrol7G(11) Condensate of bis Stouffcr Durjbis to R-;ijtiv*lv 

1 Chsmicjl Co. over 50 L & high strength 

Vinyl phosphonate 
TD,iom< DP losses, ^ome 

and alkyl 
prouvrties handle problem 

phoiphonate 

Obsfious DAPUroaTi Various Low (Toit;  f Ui^^s aqueous 
dutjblf to liCJnyl liiK^te 
ov-r 50 L a TD 

TEXTIlhlXDiSlRIFSfiv FFIIKIURY ;«M 

pkjsc turn pa^e 



130 

Tubic 1. Textile Finishes (Con't.)                                                            1 

Market Fiber Finish Chemical Nature Company Strong Points Commens 

App.irct 
(Con'i.l 

Wool THP Soils (SIT; previous page) (See previous 
PiQCl 

Durable to Icunc 
and dry-cleaning 

>rtng 

Ptoband?) iS-.G previous page) (See previous 
P^.ne) 

Muhi-Kromc 
(13, M) 

Morrijnling v/ith 
Cr, Ti.or Zr Salts 

Various 
/ 

PolycslCT Apex Emulsion 
4G?5dndDG7 
(lb) 

ins (3.3-dibromo 
propvl)phD:phaie 

Apty Chemical 
Co. 

Durable to over 
50L&TD 

Le',s durable 
to dry cltdn- 
ing; !»ornc UV 
instability 

Hamco-j^rd FR tris t2,3-dibiomo 
pfop/tjphosphtfie 

Harnilion & 
Auslander Co. 

Durable To over 
60L&TD 

Less dufible 
to dry clean 
inr;; some UV 
insiabiliiy 

Fyiol 59 Iris (2.3-dibiomo 
propyt] pSosphzie 

S-.auffcr -    • 
ChcmicalCo. . 

Durable to over 
50L&TD _ 

Less durable 
to diy titan- 
ing; some L'V 
instability 

Tanolaid PN-? Trii (2, 3-dibromo   - 
propyl) phosphate 

Ci-ai  S. 
Tanner Co. 

Durable to over 
50L&TD   - 

Less durable 
to dry clean- 
ing; some UV 
instability 

GlotardPE.2 
and PL 10 

tris (2,3 dibronio 
propyl) pliusphaie 

G.oTex     - -'" 
Chemicals Inc. 

Durable to over 
bO L & TD 

Lets durable 
to dry clean- 
ing; some uy 
irrstabilitv 

Aniiblaze 19 Organic phosphorus 
compounds 

Mobil Chemi&pl 
Co. 

Durable to 
laundering 

Cav-Gard 
FR 1811 and 
FR 1812 

xris (2,3dibromo 
propyl) phosphate 

Cavedon Chem 
Co. 

Durable to 
over GO L & TD 

Lets durable 
to dry clean- 
ing; some UV 
instability 

Pyrosan A97 tris (2.3-dibromo 
propyl} phosphate 

Laurel 
Products Co. 

Durable to over 
50 L & TO 

Less durable 
to dry clean- 
ing: some UV 
instability 

Pyrosan SAQ Organic phosphorus 
conipoundt 

Laurel 
Ptoducis Co. 

Durable to 
laundering 

[.0/bO and 
0Sf3b (VC 
bU-nris 

r/R P-AA (?7) DBOPO and 
antimony oxide 

While Chem. 
Co. 

Duiable to 50 
L&1D;no 
strength loss 

Problems 
with hand 
and color (or 
fomt' end uses 

so TEXVLEIKDUSTRIES for l-HHimMtY 1976 
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Table 1. Textile Finishes (Con't.)                                                         | 

Market Fiber Finish Chemic^il N;itufe Comp^iny Strong Points Commenii 

Apparel 
(Con'tJ 

50/50 and 
65/35 P/C 
blends 

F/R P-53 DBDPO (to be used in 
conjunaion with THP 
salt fintshffs and an 
acrylic birider) 

White Chem. 
Co. 

Durable to 
laundering 

Problems           1 
with hand          1 
and color for    1 
some end uses 

Reverw 
blends of 
polyester 
and cotton 

THP Salts 
(5, 16)    • 

{See above) (See above) Stiff hand 

F/R PAA (27) (See above) (See above) (See above) (See above) . 

S^eets 
and Ecd- 
dothcs 

All Cotton 
and reverse 
blends 

Some 35 
apptircl 

• : ;- • ' 

••:'• 

Drapery 
and Up- 
holsiery 
Fabrics 

Cellu- 
losics 

1.-.--%.?. 

Same as apparel f extensive resistance to be th laundering a nddrycleaning is desired 

;, 
LRC 6 (28) DAP-Urea-PVC-SbjOa Various Low Cost Not durable     | 

to very 
hard water 

•p"!^ 
Fi-RetariT  ~ Inorganic salts and    ' 

nitfofleiv '-:'/' - - : 
Arkansas Co. Semi-durable 

to dry 
cleaning .:';-!'.",":.   r 

PyrosetCP 
ii8) 

Cyanamidfrand phos- 
phoric acid  ' 

American 
Cyanamid 

Low cost; 
durable to 
dry cleaning 

Semi-durable    1 
to laundering 
relatively 
high strength    1 
loss         -- •      j 

j—:._ A number of 
water soluble 
non-reaciive 
organic and 
inorganic. 
compounds 

Various, such as 
phosphate sails 
and «ters. sul- 
(amates, sulfates, 
dicyandiamide, 
boraxboric acid, 
borophosphates, etc. 

Arkansas Co.. 
Apex Chem. 
Co., Laurel 
Products Co.. 
U.S. Borax, 
etc. 

Low Cost Not durable   • 1 
to laundering,   j 
some durabihtyj 
to dry cleaning! 

•i"-=r 

Wool Same as for 
wool apparel ^^f2r^ 

• 
Polyejier Same as for 

polyester 
apparel 

Nylon Nylosei Thiourea-formatdehyde 
derivative 

Scher Bros. 
Inc. 

Low Cost R.ither stiff       1 
hand; semi-       I 
durable to 
laundi>fing         1 

NyloGard 
FR 

Tliiourea-formaldehyde 
derivative 

Hamilton- 
Auilander Co 

Low cost Rather stiff       1 
hand; semi-       | 
dur.ible to         1 
Ijundennj         1 

Coittin-.tSit on iJ-i-: J.^ 

TtXTIl.tCISDUSTRIKS for ri-ltRUAKY 1970 SI 
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Table 1. Textile Finishes (Con't.) 

Markei Fiber Finish Chemical Mature Company Strong Points Comm*!rt»s 

and Up- 
hoKtefy 

Fabrics 

Nylon 

(Con't. 1 

Cellusetll&J Thiourea-formaldehyde 
derivative 

Apex Chcm. Co. Low cost Rather stiff 

hand; semi- 

durable to 
laundering 

Polyester/ 

cotton 

blends 

SJIDC as for poly 'ster/conon blends for ap parel 

Induslr- 

tal and 
miliiary 

fabrics 

Cotton or 

rayon 
THP Salts 

(201 
THP Sails Hooker, 

American 

Cyanamid. 
Albright 

& Wilson 

Ourabiluy to 
laundering 

Some hand 
and strength 

loss problems 

FWWMR 

(20,21) 

SbjOj, chlorinated 

paraffins, etc 
Various Fire, weather, 

mildew, rot 
and water 

Stiff hand 

 . _    - 

resistant 

LRC-6 1281 DAP. urea. SbjOj, 

PVC 
Various Low cost Not durable 

to very hard 
water 

laundering 

Wool Multi-Krome 

(13,141 

Mo'danting wiih Cr, 

Ti or Zr Salts 
Various 

Carpit Cotton or 
rayon   - 

THP Salts (22) THP Salts     . Hooker. 

American 

Cyanamid, 
Albright & 

Wilson 

Meets FF 1-70 

and 2-70 """- 

Pyrosel CP (22) Cyanamide and phos- 

phoric acid 
American 

Cyanamid 
Meets FF 1-70 
and 2-70 

MCC 100/200/301 

(91 

inmeihyl phoiphor- 

atiic'e 
Monsanto Co. Meets FF 1-70 

and 2-70 
I 
1 

Wool Multi-Krome 

(20,21) 

Mo'danting with Cr, 

Tt. or Zr 
Various Meets FF 1-70 

and 2-70 

Pyrosct CP 
(23) 

CyanamicJe and 

phosphoric acid 
Amcricjn 

Cyanamid 

Meets FF 1-70 

and 2 70 

the literature and the author's work- 
ing evpctifnce with ihcic finishes 
2nd fih.TS. 

Under comnKnis in Ihc (ablcs, it 
u indtcatod if the fiber or finish is 
not 2 fully coinmerLJa! product or 
pioivsi. llie criterion for lifting a 
fibfi or finish which is not fully 

commercial is that it must have been 
processed on full-scale equipment io 
produce 3 prudaci which sliowed a 
reasonable icchnical succciis. Often 
tiie cost relative (o other products 
and processes and consumer ac- 
cepunce have not been cunipfeiely 
evaluated. 

Tit* iaWe» luve to hf u^ej with 
sonij input from :he u.'t a* toi\h.il 
IS desired m the p:«Muc: wim t>'pe 
of njiiinuhiliiy nropeiiies are de- 
siied and wh.it >i.nid.t(d nust be mcl. 
He i:iu>l pick ih^ h-.*it compromii* 
Sif TJH*- <V.' {-a^e J7; (,'T.' ciu:t:nued 
on /H.'i'- 3') 

TE\Tiu:t.\Di'srku:sj:>r rrnnaAKY i9'6 $5 
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Table 2. Flame Relardanr Fibers 

Fiber Company Chemical Nature 
Compotiiion 

of Fabrics 

Comments and 

Mdjor Markets 

Ac*|p-FLR Du Pont Acetate with TDBPP 
addaive (24) 

100'"S acetate and 
blend'j with up 
to 20% polyester 

Apparel 

PR Acetaie Cclanese Acetate with TDBPP 
additive 

100% acetate and 
blends with up 

to 2Q'A polyester 

App3fet 

SayrR FMC Acetate with TDBPP 

additive (24) 
100% acetate and 
blends with up to 

20% polyester (25) 

Apparel    - 

A/nel FR Celanese Triacetate with TDBPP 

additive 

Blends with polyester Apparel 

Daaon 900r- (29) OuPont Polyester copolynner - 

with ethoxyiated 

tetrabromo bisphenol A 

100% Polyester and 

WerKb with certain fibers 

Apparel; 

devetopmanl 

product 

HEJMOO)     .^7-.. Toyobo Co. Polyester containing •- 

arorruuc. suliur- 

conntninQ phosphcnata 

100% Polyester and 

bieods with certain fibers 

DrafJery; 

semi^ommeraal - 

hx\3t FR (39) Tcijin Co. -, Bromine containing 

polyestsr 

Developmental 

praciici 

Orion FLR (29)    ,, Ou Pont- Modicrylic Developmental 

product, apparel 

SEF(3I1     ••• Monsanto.. Mod«C(vUc   - 100% SEF and blends 
writh acrylic or 

polyester 

Ap*»3rcl.dr.?perv, 

and industrial 

fabrics 

Verct Eastmarv Modjcrylic   ';    - 100% Verel and 
blends with rayon 

or acrylic 

Interior 
furn:shinr,s 

Tevirort Teijin Vmyon lOO".") Vinyon and 
blends 

App.V'^'.   - 
inlfffio' 
furnishings 

AppJf-1. 
inlt^r'Or 
fumuhtofts 

Appi'-:!. 
i-iI,'r,or 

Iurniihiii.54 

Apyarcl. 
inti'fior 

fuiniih-nQS 

Uav.t (32) Montedison Vinyon 100% Vinyon and 

blends 

ClcvylT niionp- 

PouWnc 
Vinyon 100"^ Vinyon and 

blentJi 

ICO'^ Cord^I-in 3rd 

blend-i ivilh up 
to 2TJo' cotton 

or '10'^ ^^ ii.'lvfM-' 

Coicft-lsn (40) Kohjin Co. Vinat-Vinyoo 

Mjlfix 

(lU-tnc turn f\if^ 

ThXH! y lynarfRit's for rf-:ii«t'M<Y i'i6 
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Table 2. Flame Rctardant Fibers (Con't.) 

Fiber Company Chemical N<iturt Compoiition 

of Fabnci 

Comments and 

tA3iot Markets 

Valren (331 Teijin Vmyon 100% Vinyonand 
btendi 

Apparel, interior 

furniihings 

AvrilPFH FMC Rayon wiih a phojpha- 
2ene derivative added 

100% Rayon and 
blends with fibers 
such as Nomex 

Safely apparel, aircraft 

upholstery and others; 
developmental product 

Bell Flame FR Kanebo Co.    - Rayon wiiti FR additive Developmental product 

Wool 

••'   •       -    •••. 

Protein 100% Wool and 
blends with Fiberglas, 

Vmyon. Nomex, etc. 

Appartl. industrial 

workclothes, aircraft 
upholstery and others 

Fjbers'M Owenj-Corning Glass 100% Fiberglas 

and blends 

Interior furnishings, 

industrial workclothes 
and others       -   - - 

Nomex III Du Pont Aramid (Aromatic Nylon) 100% Nomex and 
blends with Kynol, 

Wool, etc. 

Apparel, indusnial     ' 
fabrics, airline 
upholstery and others 

Durrue Fire Safety 
Products Inc. 

Modt'ied aramid   . 100% Ourene Space program, high 

oxygen areas, race 

drivers* gloves, etc. 

Kynol 1341 Carborundum Novoloid 100% Kynol 

and blends 

Indusirial lafarics. -    - 
specialty products 

arum^ 3 number ot tbings-fiber, 
hanJ. coit, duiabiiiiy to laundeting 
and dr^'clcanini'. and aesllu'licv 

Recent Devtlopmcno in Finish- 
ing. 'I];e P;oban fuiish of iXlbn^^hl Sc 
Wilson lias nol round comniercial 
3.'cep:jnce yet in the Am^irijan mar- 
ket for chilJfjn's cotton slecpwcjr. 
tt is r.o lop^^f lupdl^d by Wnlron. 
but !» dis::ib'.:ied by Albn^i & 
Wd,c>n's subsidiary company Erco in 
Can'd.i. 

Ilie author lias found no cviji.'nce 
yet of couinicTtijl .ici:eptjncc of Ihc 
Willie Chcniic.il Co. F/R P-4-1 HniOi 
for pc!>t.*iU'r/conon bK-nd fabrics. 
Wliil' Clu'citcii! liitrLHiuced a new 
produtTt, f/R Co.'. which is a 60'.'- 
z^U\e d,.-c.iSro;MaJi;>lit'nyl o\idc. It 
la i.,'vOMi<M-.>r.i.<cd ihut itih b; u^cd 
«villi jn .ici> IK binder in cunj'iiiclum 
¥.i:li a Tin* ^JU ui.:j lintih foi poly- 
eitor,Viiiton fabrics. Ilitte inidit be 
sonu- *'..brny asul ci'Un a»Uaui.i;..s 

of rh!S latter finish over the experi- 
mental T.H.P.C.-urea-poly(vinyl bro- 
mide) Imish developed by llie Soutli- 
ern Rcstional Ltboratory (41)*, 

TUPOHNHj has been reported as 
a feasible Hnish for reverse blends of 
polyesi;r/cotion fabncs and there 
has been limited commercial produc- 
tion of such Hninhed fabncs. 

It appears that CibaCci^^y have 
withdrawn Uieir l*yrovaie.x 3762 
from the market. This frnish was a 
phosphoni'im oligomer inlioduccd 
about three years ago for polyester/ 
cotton bU'nJi. Handle of the ttoaied 
lahf.cs ami odot dunnft processing 
were pubably coniiibtihn;; factors in 
tliii di^L-iiuin. 

Hoo'ii-r and Aniercan Cyaiurnid 
have iiitiodutcd lctra\ii(hydroxy- 
nieih>0 plio^phonium sulfaie under 
the trade names TIll'S and IVtoxrt 

TKO respectively. A major reason for 
Uiis i> the possibility that their TUP 
chlorides may theoretically prmJuct 
bi5(cliloromcthyl) ether, althou^ uo 
BCME has ever been delected in milli 
tunning TUP cWoride. Hoofcer will 
be phasing out their THI^. -"•' 

Siaufler introduced two nnxiiont 
of Iheir Fyrol 76 ttnuh for coitan 
fabrics-a low Nmeihylol jcrvljmij* 
and a homopolymer Hnish (Jjj The 
advaulajies of these two systems over 
the re^iular Fyrol 70 finiih are im- 
proved odor, stability ot the ireatiniE 
bath, hoiid. sire:;i(th leiention. and 
resiiiaii*' '»J chlonne bleach. Tliese 
improved properties jie obtained at 
some ijciilltre m durable press prop- 
er ijc* and Ji some mcreaic in chemi- 
cal coil. 

A number of coiitpames liave m- 
ifoduced linishes loi I UCl.?-polyester 
fabrics biased on i:i~<(2,3 dibromopro- 
pyhphosphate.   TlK-iC  fiaiihes have 

7.' AT;/ r f \ i)f 'sntfi:*: /..r n -imi'Mi Y I97e> 59 
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the lion's share of ihe FR polyesicr 
business at present. Mobil Chemical 
and Laurel Products, have miroduced 
Antiblaze 19 and Pyrosan 546 re- 
spectively for polyester. Tliese prod- 
ucts do nol contain halogen, but 
utilize phosphorus as the basis lor- 
flanie tetuidin^ the nolycsier. ., -. ^ 

Recant Developments InFtben." 
-Cotton Incorporated announced^ the- 
devslopinenl of a new Hame retar- 
dani coitan batting n3med_Fl«;x-Xel. 
It is iTiade  from cotton and other 

-lextile fiber*, (probably thermoplastic 
"man-miide fibers) which iire bonded 
-logerher witha Ihcrmoplaslic reiin.- 
It reportedly can be used in mat- 

•.iresses to pass the 'cigarette test 
without a layer of urethane foam 
over it. It i% bcin* produced at 
National Bedding and Furniture In- 
duitries, which has a capacity of two 
million pounds a year. 

Du Pont introduced a modified 
aramiJ staple liber called Nomex MI. 
It is promoted for use in protective 
clothing ?nd is said to oHVr greater 
Uiernial itability than conventional 
Nomex, I)u Pont claims tlut fabrics 
made from Nomex II! offer protec- 
tion against second degree burns for 
Siyjc longer thun flame retardant cot- 
Ion of the same wcii'Jit and cunslruc- 
lion under thv'nnal conditions simu- 
lating those cncoimlered by fire 
llshlers. 

The Kohjjn Co. of Japan {p*o- 
duc.T< of Cordelan PVC/PVA matrix 
fibct) tiled lo have the courts protect 
Ihem apinit their creditors imder 
Ihe Japanese rehabilitation laws. Al- 

though Cordelan sales were down, 
li'.-avy losses in real estate* invest- 
ments were the major cause of the 
company's problems. Uarher it was 
rumiired that Kohjin had been trying 
to sell its subsidi:ir/ that manufac- 
tures Cordelan. Late in the year 
Kohjin International (the U.S. repre- 
sentative of Kohjin's Cordelan Divi- 
sion) stated that Cordelan fiber will 
continue to be available in the U.S. 
Sales have been at the level of 10 
million pounds per year. They are 
offering a new blend of 60/40 Corde- 
lan/polycster at a lower price than 
j the past 75/25 blends. 
^ Monsanto sold the exclusive ri^ts 
to the production and marketing of 
Durettc to Fire Safe Products, Inc. 
Durcttc is a chemically modified 
aromatic polyamide fiber used in the 
fabrics for NAS\. hypobaric cham- 
ber, hieh oxygen areas in hospitals 
and race drivers' g)ov«. 

Recent Product Development. 
Thfs y-ar saw a large increase in the 
ijiiroducuon of tiic resiiiant prod- - 
ucts on a voluntary basis for m.my 
end-uses, it will take about a year to 
kntnv what the commercial accep- 
tance of ih«e products is. 

A number of mdls ai£ producing 
fiiHric% lo- meet- FF 5-74 for apparel 
manufacturers and merchandisers to 
proLiucs garments in caicj;ones other 
than children's sleepwear, i. C. Pen- 
ney marketed the largest volume and 
variety of these gaanenls. Other 
manuJacTuret^ and reladcrs (Sears, 
Lcvi Suauss, Pioneer Ltd.) marketed 
FR gann^nts in selected categories. 
F'or tlw most part, ihe^e garments 
meeting the FF 5-74 standard icly on 
man-made fibers. I-'R cotton ac- 
counts for only a small part of the 
FI< adult sleepwear on the market 
for a variety of reasons-laundering 
problems with FR cotton, cost of 
fini>hin?, cost of record keeping, etc. 

lit the protective clothiny, area, 
FR cotton-sateen uniforms will 
be required by the New >'ork City 
Fire Department b> July 1977. 
American K>nol introduced a new- 
line of durable press, Ilamc resistant 
protective cluthinj; of Kynol. Tlie 
durable press treatment is said lo 
increase abrasion rcsiituiice with-jui 

affecting flame resistance. Melcalf 
Bros. & Co. is offering a 100% wool 
uniform with a flame resistant finish 
to meet the proposed FF-7 standard 
(involving; testing specimens at 65% 
rh after 35 launderings). 

Carolina Narrow Fabrics (as re- 
ported in TI for January 1975) pro- 
duces a hnc of carpeting called 
"Blazeban," which is made of glass 
fiber pile and backing. It is promoted 
for use where non-fiammability un- 
der extreme heat loads is desired, 
such as in hotel corridors, ihealte 
aisles, airplane ajsles, etc.   " 

Future Developments. New stan- 
dards of flammability for textiles are 
being considered by various agencies 
of the Federal Government and a 
number of State Governments. Tl)c 
CPSC is studying standards for gen- 
eral wearing apparel and the FAA is 
considering a standard lor Hight at- 
tendants'uniforms. 

It appears that industry is more 
advanced in the production of safe ' 
fibers and fabrics than government is 
in evaluating the need for them and 
developing realistic test methods and 
standard*. For example, the FAA has - 
determined that certain flij^ht atten- 
dant*  uniforms  will ignite from a 
small   fire.   Thff   fiight   attendants' • 
union and some consumer advocates . 
arc   pushing   for  flight  attendants-' * 
uniforms   standard* similar  to   the ' 
Children's Sleepwear Standard. TIw .' 
reason given is that fiight attendants : 
will aid passengers in gc't'OB of'" '•*  " 
plane  dunrig emerccnciej invoivinjl 
files. This need is mainly based on a 
few teils done at GdJeiie Rjj-rarvh   . 
Co. in which certain itenw oi liishl 
attendants uniforms inchiJini( .i tjtn- 
coat  were ignited and binned. So 
statistics   have   been   developed   lo 
show that lli.ihi attendanii uniformi 
have ever nude in emeti;ency litua- 
tion on a plane more ii.i/ard«n:s- For 
Ihe uioit part, ih^ht aitendants unt- 
forms arc made i»i' pol\c\ier. nylon 
jnd wiHjl. NU'ii o: these jptnients arc 
ditticult to uat'c. slow buininit and 
cjiily  e,\iin-.;uidijble.  (Some  items 
such   o-N   p»'Ke>:tfr,'cotton   raincoats 
would no" iioiMuily be worn in an 
cniercency situ.i!ion on the plane). 
No iinit.mii that a fiij-ht attendant 

Ti:.\'rfinxin'srfiii:sfi'i /•LnRUAny J'>r6 41 
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would wear or could wear for his 
normal dulie:: could offcf much more 
prot^ttion in a large c:ibm fuc. 

Tlie CPSC has conlr:iclcd with ihe 
NalioiKiI Bureau of SianJardi to de- 
velop A g-.-ncral weariiv^ apparel stan- 
dard to upiyade CS 191-5U. Tins was 
done xvithuut Uie benefit of any 
statislica] cvidi;nce that a standard 
was needed, without Juiowing which 
textile properties were unreasonably 
hazardous for which categories and 
which types of fabrics were lh« ones 
which were unreasonably hazardous. 
NBS has dc'velopcd what they caU 
-Ihe Mushroom Apparel Flaniniabilrly 
Test (MAFf). NBS ha3 reasoned thai 
the hazard associated with burning 
fabrics is the lieal transferred to the 
body. TJiey devised a tester which 
utilizes a cylmdtfr of fabric around a. 
copper core containing heal sensots. 
They then ignited the fabnc on the 

• surface with a small flame and niea- 
^ surad the latc of-hear iranif'-'r from 

the burr.Lng fabric to- Ihe hrat sen- 
son. For a fabric lo be a Class A 
fabric (the least llammable category 
in Ihe test), it must show a maximum 

. rate of heal transfer of O.I ca!/sq 
cm/sec. Cla.»s B fabrics have maxi- 

.mum raicsof heal transfer ir.Ofi' than 
O.I and i»iiiEc in' mote than one 

' second. Class C fabncs ig^iie in one 
- second OF less, .t   — - - •.:-••- 

It was found that certain fabrics 
(suvh ui't.cavy-vouon denim) t'umed 
on the outside only and very hitle 
heal W2S lnn<ifcrred to (he heat 
sensors. NBS decided to cut n hoi* in 
the fabric at the point of igr.!:ion so 
that raw ed^e ignition would cau« 
the fabric to bum on both sides and 
so th.il heat transfer measured would 
be higher. It is not known if this is 
rcalisric or not, since very few if any 
£armcnt.i involved in flanunabilily 
accidents are ignjied on a raw edge 
snd burning of some fabrics on the 
outride in re:-) situations U a very 
probable occurfenve. 

Tl'.ere is no doubt that (he total 
h:al transfer (o the body and area of 
bum are ihc Imporiani criteria to 
deiermuie the type of skin bum and 
the size of the bum. It has ni"»t been 
denionsirated cm a lars^ vjrieiy of 
fahiKi lliaf )neavurin>j maxitiiuin rate 

of heal transfer in the MAFT will 
m.'3.'.urc these criteria. Ii Is possible 
that a fabric in the MAl-T wUI bum 
iiiitiilly to give a in.iximum rate of 
0-1 calorics, but will subsequently 
self extinguish and not bum over a 
v/ide area. In addition tlic MAFT 
appears lo require a complex and 
expensive apparatus for a routine 
fabric flarruiiability tcil. It may be 
more logical to develop a test wluch 
measures fabric mass rate of burning 
and area of bum (43). Another seri- 
ous shortcoming of the MAFT is that 
case of extinguisliiiient is completely 
ignored. This probably is a.s impor- 
tant as mxximum lieat transfer in 
evaluating Ihe hazard of a burning 
fabric. 

It is very important that any lest 
rr.elliod developed for measuring fab- 

' ric nammahility must corretalc with 
rc.ll burning silualions. "Hiis can only 
be done by testing fabncs on the 
siiKbt scale lesier and twtng gar- 
rr.er.ti of the labrics on mannequins 
or ittore sophisncaied equipmen: 
such « D-j Font's Thermn-Man. In- 
dustry groups arc preseuily doing 
this work. 

This is particularly important for 
the major factor in apparel fabrics- 
polyester/cotton blends. At ihe pres- 
ent itras there is no coinniercially 
acceptable method of making poly- 
est?r,'cotton fabrics meei a standard 
such iS rF5-7i. It ii'.ouidbe lens'.bl^ 
to treat poiycsier/cotion fabrics to 
^ow easy cxup.jniislLmenl and slow 
burning characteristics (44). A 
reaLsuc test method and- standard 
should allow for Ircaimcnt of poly- 
esie.'/coitcn fabrics to achieve Ihme 
retatdance at a reasonable cost and 
stdJ retain some of the aeslhciic 
projicriies of the blend. 

I. A^nv,Sin»lin, K.. ti *t. "A Srvt Ap- 
prnirh lo FIJi,.< Ui-t.*»,I.i:>l Conon 
Jjl-rx-^." l.-xliU- H<u-urch J ay. 
37;. a*) U!^*^''V 

2 Uu'.hfK'. J II.. 'I "I. "Appln-Jiion ol 
the THi'C »-liir.,-.Ui-! .t.ljnl Vto-cf^t 
to C'ution K4l>ii.-*," \m U>f^tuif 
Ite.^lr. 4-1. ;iJ."(-aaj(lu">t.). 

a. \\-»i:ur. CM.. U S, f.iUnt 3.--*43,55»l. 
to 1! jo<er CU^niv^- tl Co. 

4. (Jiimrt K. J.. "Dui.ib.e Fit* BfUr.Unt 
Kmuhfi."' />.»••#•••..'.'•/. <»r "!•• I0T3 
Simpo/'iini oi  lr\t'l-- HitmmabtU- 
tj •/•*//• rs/Mj. m-yj 

.  Hdopcf.   r...   "Plio»phin'-Rjf#d   rit« 
Itei.u'lJnti U't C«ilolo»ic TritiW*.** 
I-SIF rj73. bO-r.«. 

.  Stoclifl,    h.K..   ci    »1.    US.   PsKrtI 
3,r.)4.0Ba. lo American Crirutnid 
Co 

.   Evint,  J. r...  rl   »l. ^:ltu^ S:>'n(ic«- 
tion 76I,'.>B5. lo Albn^ht ti Wilton 
Lid. 

Drni'Vili!, J, v., ct Jl. "Api'licjiton of 

atrn."   Am.    IJyrtlutl   /i-TCr    57. 
9«I-'.iSj<l'.»t8). 

.  WiUuini. C. It.. -SfA/ch lot 3 DunblM 
Vinithini    Sfitem     lor    C«Uulo**c 
TtKUU-:" I'STF 1073. G7 63. 

. ScUo, ti. ti.. VS. fkient 3.1.K1.0M. t« 
J. P. SlrvTOi fa Co.. Inc. 

.  btMct. J. P., n *U "Fyio) 76: A New 
DuribV  Ftrf  ReiA/ea.it  (or C«Uu- 
loiie  >*bhe»."  IVocridd^tt  of Ci* 
197-1 ^yr-ipo'iutn on Tfxi-le Flam- 
mobility (FSTF I974t. Al-Ti, 

.  Prabin   I.IJ.,   t»ehnk«J   biocbure oa 
Probiin   fUm^rcmUM   tyittci   (or 
wf.oi rabnci. 

.  Koto ;-.y». .M, J.. •'Wool--T[:e VriMiile 
«D I     Sale     Fiber,"     rsiF    ISJ3. 
lC-i-222. 

.   U.5. PAirn: 3.310.361. lo Geuy Corp. 

.   Bair K.. "Dmahlr Ftrc HeiAreutt Fin- 
iihini at Srn'.htUc 7ttlii<s." FXTF 
/S7J. 11713a. * 

.   LeBUnc.  11. B.,  '•Fire-Rfurdant  Fm- 
uhinK o( PolyMXer.'CoHon SIrrd*," 
T'ati'.e    Chem-jt    Jnd   CeJorttt   1. 
X63-263<l?Vl).    •• 

. Lcdily. J  A..a(uiEcli»rt. ». A-"DiM- 

CollPfi      *f»d      Ptriyntrr-CottiMj 
Dlcn.-*." K^r.* /!>;.». I3-.1i- 

.    0'3ii«n.     S. J,.     "Cya.-MifMdr-Bs^ed 

Collon."   7'.rfil^   itfftcrch   J.   2*. 

ChiprtJin, A.C.. * Th* Probjn FUm* 
B*UftUn:    I tnwh."    PSTF    1073. 
lar-Mi. 

. LfBUnc,    It. n..   "FLini(n4bi!il*   tit»A 

Dyeiiuff K*i?rr. ST. lOia-lOaft 
(l?t;'<). 

, LeBUnc. R_R. "T^^fte^trtK ${*'«* 
Ol Fire RcUr(!4iu"«»!J r**r;i* C/iffi- 
laf and Colornt 2.^3J-rji (I jTO». 

LeBUnc.  R. B..  ••Fiw-R^tMiUrn  Fio- 

I.N'UfSTHIKS  13». Vo.  -f. 6». :2. 
I01ll97„'l 

O 8ri.-n.   S.J.   »Tirt   V.>»k»f.   ft.C}^- 
•The    \p;.h.J>i"n -^.l   ?-r«--*  Cr   - 

Chrmitt   c/?d   r-Jlorr'   ",   1^1-iM 
(ll-'l). - ,      , 

L*11»nc.   R   B..  'ft^trt*?   M*«l»rK* -.1 
iitUyirti FUra<   C4t*rii«--'! P:W*I 

«nd i l-.))C' 
llr>-<t    bV u! Cnnic»t p*0«e 

AATCCi nX Ji-iiont. .-.-..Ii'rf^ 
Chf^.ul and Crlar^l i. J.'J-aM* 
(1^7.11. 

Nowk. V. T.. "FUm* Hri..vdjnt F*b* 
ii.-» (or CbililT't'* sUrpwor." 
nTF IJ73. IS'-lnl. 

, Le»;.in^. tt.ll. -"rt'l l.tilUn<-, O. A.. 
••A Ncv irofwr?: m Utt:jb[r l.i>- 
Co«l     t'Umr    il'UT'LtPn'*."    fSVF 
i<t:i. I .:u. 

M.uhm.H. v., 'F It P*i \ linUrnal 
Dur^blr rlim*- itr'jrijn; Sn'.eai.'* 

tP'irF ijTit. miii. 
Lrntj;ir. K ». ,/•..! (.cUUnc. U. A.. 

•W .Vew C.tw f...t. DurjbU FlJiiie 
R»i«'l'n: FtM^h 'ar Itulutlrwl F-b- 

7, 3^IUtlll.>). 
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Carter Streamlines 
from imse 45 
Fcquiicd lu remove z specimen fiuni 
Ihc dcLMMiur. mounl il on a holdcj, 
and place it inio the c:iliiiicl. 

iSiis iiipid irjnslei of sjKcimcn 
and its jccuralc pliKcnicnt iti the 
chzm'jcr is po^i^l>]c ])ccju5v' of llie 
design of ilic specimen liuMci and its 
acconi)>.Jiiyi(ii'. fixtiitc llic "bayo- 
nsl" and Its. icccpuclc in'llic test 
cabinet cn;*ble proper ptr-iliniiing of 
Ihe specimen with one iliort motion. 
The flxine IS posilioned. limed, and 
wiihdiawn auiumatically by merely 
piessint^a hulion. Kopn'pzratioii time 
for icituiga stopwatch is teqiiirfd. 

4. The chjr length of l!:e speci- 
men is me<jsuied by bj'ing the speci- 
men on a lb: suifdce i:nd nit-jsiiring 
from the o.ii;lnat lower edyc of ihc 
fpccinicn exposed to llie Ilaine to the 
uppermost poiiU of penciulion of 
t]»e fi^nic on the specimen. 

Caitei lui compjied lest results 
using llie Al'arnjie Appj;jU!s and 
Uic slajidiifd apparatus. Two fabrics 
were icilcd; A lOO/v polyester sin|^e 
knii jersey, (npically Iveaied for 
flame retaidancc and a 50^v HR 
Aniel/50% polyester siji'!!e knit jer- 
sey..Fiont ii study of these ILSI djta 
on ihe lOD'T- polyester il was con- 
cluded that lesling with Carter's AJ- 

~ Irrnatc Apn^rdlus is equivalent with 
respect to chai length, to testing by 
the slandsrd method wliich yields 
more variable results. 

By mechanizing flame insertion, 
the human error is climmated. From 
a study of lest data on the biend, the 
values from Uie Carter Alternate 
Apparatus are shown lo fall withm 
control Umils. with the exception of 

one value for aver^pc char leiii;lh. 
Tlic ch^r Iriigllib arc shown lo be 
:ibout (i7o hjUi'er *iih llic C?.rter 
Apparatus. Iliis difference is statis- 
tically siEnificant, according lo Mr. 
JJeckiviilt. As in ihc case of liie 
pulycstcr Icsl, the variation among 
test results is siiinificanlly less for 
Carter's Appiirnlus than for the stan- 
dard, as shown by values of cocfft- 
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Ms. JOHNSON. None of these alternative methods of retarding 
flames are exactly the same as Tris, and the article points out 
clearly that whenever you are talking about flame-retarding 
clothes, you are making trade offs. You weigh a little less durabil- 
ity verus a little less esthetic feel versus a little less dye permanen- 
cy, et cetera, but Tris emerged as the marketplace victor in my 
view only because the health effects were not considered in the 
trade-off, and that if the industry had been more careful in the 
early 1970's and the middle 1970's, that trades off would have been 
factored in, and the other commercial alternatives may well have 
emerged triumphant. 

Lastly, I want to point out that there were positive reasons for 
being worried about Tris itself. The methods for testing chemicals 
for carcinogenicity have been a matter of consensus since the early 
1950's, and have been required by government agencies since at 
leeist the late 1950's. There are no dramatic breakthrough tests 
available between 1976 and 1977. We are talking about plain old 2- 
year chronic feeding studies in rodents, and Tris was introduced 
onto the market without these kinds of studies. 

As of 1971-72 the chemical industry had not done these studies, 
studies which pesticide manfacturers were routinely doing, food 
additive manufacturers were routinely doing, drug manufacturers 
were routinely doing, virtually all of the learned scientific societies 
routinely enforced, and yet the textile industry was not conducting 
such studies. 

Ms. JOHNSON. Nor had such studies been conducted when the 
ban occurred in 1976. As a matter of fact, the long-term study we 
do have was not conducted by the textile industry, the chemical 
industry, or anyone else. It was paid for by the U.S taxpayers. 

On the Tris, first we have the sheer volume of exposure children 
undergo. As I stated, fabric contained 10 to 20 percent Tris by 
weight. That is a lot. Dr. Ames has described this as close to a shot 
glass full per garment. 

A witness this morning said he had rejected one alternative 
because that alternative contained 35 percent chemical. 

Why did he get alarmed about 35 percent chemical in children's 
fabric and not get alarmed by 20 percent? It seems to me that fact 
alone would say, my God, we ought to know more about this 
chemical. 

Ten million pounds of Tris were used for flame retardants in 
fabrics together with plastic. Sleepwear touches the whole body for 
periods of 8 hours or more. 

We have known for a number of years that chemicals virtually 
identical to Tris in chemical structure are rapidly absorbed 
through the skin. We knew that Tris was used for 30 million 
children, that is the population at risk from Tris, a group more 
vulnerable to toxic chemicals than adults are. 

We know that Tris, and we have known for a number of years, 
that Tris is structurally similar to other chemicals proven to cause 
cancer. We have also known that Tris contains three impurities 
which are either common carcinogens themselves or are structural- 
ly similar to ethylene dibromide, itself a known carcinogen since at 
least 1973. 
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Indemnity should not flow to an industry which continued to opt 
for Tris untU the fined coup de grace was rendered by the taxpayer- 
funded study. 

Although we are opposed to indemnities, we would not object to 
this committee considering loans for certain segments of the indus- 
try. 

To the apparel industry's credit, once they had positive evidence 
of the Tris hazards and indisputable evidence of Tris hazards, they 
did begin an aggressive search for alternatives. They did not at- 
tempt to oppose or delay agency action on Tris, and that is fairly 
rare. Frequently groups such as this spend an awful lot of money 
trying to keep government agencies from acting and the apparel 
industry did not do that, much to its credit. 

The apparel industi^ did evidence great concern about the quali- 
ties of a chemical which had been sold them by a chemical indus- 
try which had the resources to test and evaluate Tris and test its 
alternatives, but did not do so. 

We note there are lawsuits underway to determine exactly who 
in the chain of production was most responsible. Ordinally trial 
procedures are designed to examine critically the facts of each 
individual case. They should not be short-circuited by hasty legisla- 
tion. 

Because litigation is time consuming, however, and because the 
outcome is not certain, we would have no objections to the provi- 
sions such as that in the Small Business Administration loans 
which permit loans by the Government for bringing plants into 
compliance with the Water Pollution Control Act. 

Let me add one other thing: The value of approaching this 
through a loan system is it does not alter the marketplace incen- 
tive system. It provides relief without following around with 
normal marketplace operations. 

Mr. DANIELSON. Mr. Harris? 
Mr. HARRIS. Thank you, Mr. Chairman 
I appreciate your testimony very much, and agree with a great 

deal of what you say with respect to industry responsibility in 
health and safety hazards. 

The main point I have been tr3dng to understfmd—unfortunately 
it deals with dates and years I cannot quite keep in focus—is your 
contention that the dangers of the carcinogenistic effect of Tris was 
known as far back as 1971 and 1972? 

Ms. JOHNSON. I am not saying we knew Tris was a carcinogen at 
that time. Nobody knew that. I am saying there were alarm signals 
that a careful scientist would have taken as a reason to test. 

Mr. HARRIS. This relates to previous testimony specifically. You 
would challenge the testimony that the industry, when confronted 
with the need to come up with a new product, a fire-resistant 
product or a flame-resistant product, that they should have known 
then, a reasonable, prudent man in industry should have known 
then that Tris was of a nature that it should have been tested 
extensively before use? 

Ms. JOHNSON. The period I wanted to focus in on was the time of 
the ban, that they should have known. 

Mr. HARRIS. I am sure I can recall, but I think it's probably on 
your mind better than mine, the ban is in 1976? 



140 

Ms. JOHNSON. NO; it is 1977. 
Mr. HARRIS. OK. 
When was the standard, the fire standard? 
Ms. JOHNSON. It was 1972 when it went into effect, proposed in 

1971. 
Mr. DANIELSON. When did you say? 
Ms. JOHNSON. It was 1972. 
Mr. DANIELSON. I thought the ban was in April of 1977. 
Mr. HARRIS. The ban on Tris is April of 1977. The institution of 

the new standards with regard to flame resistance was in 1972. 
Mr. DANIELSON. They were 1971 and 1972,1 believe. 
Mr. HARRIS. AS I understtmd it, it was at that point in 1972 that 

the industry started using Tris in order to meet the standards that 
were then promulgated. 

Do you feel that with the state of the art and the nature of the 
chemical, in retrospect, the industry should have known at that 
point that "the possible carcinogenic effects from absorption of this 
type of product should have been tested extensively before it was 
instituted?" 

Ms. JOHNSON. I guess I am not sure about 1972, but I am really 
sure about 1975, which is when animal studies should have already 
been completed. 

Mr. HARRIS. You feel that the industry really was n^ligent in 
not at least starting studies on this. I am trying to recall my own 
frame of mind and the frame of mind of the country and scientists 
at that time. 

Ms. JOHNSON. What I am asking is do we want industry to take 
responsibility for testing their own products. 

Mr. HARRIS. Yes, we do. 
Ms. JOHNSON. And my answer is yes, and then the second ques- 

tion is would indemnifying losses from health and safety bans 
discourage industry from taking responsibility from testing their 
own products, and the answer is yes. 

Mr. HARRIS. I think I agree with both those points. What I am 
trying to really establish in my own mind here is this: Was there a 
responsibility; are we talking about the apparel industry dealing 
with absorption of carcinogens; and did they drop the ball in not 
doing extensive research on this product before its use? 

Ms. JOHNSON. The industry failed in its responsibility to test the 
health effects of their products. They failed abysmally and com- 
pletely. I don't know which segment of industry should bear the 
losses for that failure. It may well be that the courts determined 
that it was the chemical industry that supplied Tris to Springs 
Mills itself that should bear the loss, that it may be the chemical 
industry rather than the apparel manufacturers. 

Certainly the chemical industry had the scientists, they had the 
procedures for doing research, they had procedures for looking into 
the chemical structure of Tris and knowing it was a dog. 

That is all. 
Mr. HARRIS. Thank you very much, Mr. Chairman. 
Mr. DANIELSON. Thank you. 
Mr. Coffey? 
Mr. COFFEY. Two quick questions, thank you, Mr. Chairman. 
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The first petition that the Environmental Defense Fund filed 
with the Consumer Product Safety Commission was in March of 
1976. 

At that time, I understand what you were requesting was that 
the products containing Tris be labeled; is that right? "niat was in 
March of 1976. 

Why didn't you at that time ask that there be a ban? 
Ms. JOHNSON. Right. Grood question. 
At that time what we had was the results in the Ames test, 

which is an inveterate laborabory testing. It involves exposing 
bacteria, organisms in the petri dish to a chemical and seeing 
whether the genes are mutated or not. 

The Ames test is considered to be a neat test for screening 
chemicals to find out which ones should be tested further in living 
animals for long periods of time. 

In recent years the Ames test has been found to be very good at 
predicting which chemicals will cause cancer in long-term animal 
studies. But, we did not think that the Ames test results alone 
warranted a ban, simply because we didn't have long-term animal 
studies. 

In the winter of 1976 the National Cancer Institute long-term 
animal studies results became available, and those results showed 
that animals got cancer from Tris, and then at that point we said, 
"My God." 

Mr. CoFFEY. But as of March of 1976 you simply felt there was 
not enough evidence to justify an outright ban; is that correct? 

Ms. JOHNSON. That is correct. 
Mr. CoFFEY. Thank you, Mr. Chairman. 
Mr. DANIELSON. Just to round out the record, according to the 

information that counsel has summarized for me on these dates, 
going back to 1953 the Commerce Department issued flammability 
standards for fabrics. The Flammable Fabrics Act was made effec- 
tive July 1, 1954. On July 29, 1971, regulation FF3-71 went into 
effect, and that was the one that applied to children's sleepwear in 
sizes zero to 6; that was effective July 28, 1972. But it was issued 
July 29, 1971. 

'niere was a 1-year get ready period. 
Under the Consumer Product Safety Act, which we passed in 

1972, the Consumer Product Safety Commission took over the regu- 
latory function and a second flammability standard, FF5-74 was 
promulgated in 1974 to apply to the sleepwear sizes 7 to 14, and it 
was made effective May 1 of 1975. 

I am just trying to tie the record together here a little bit. 
Thank you very much, Ms. Johnson. 
We have one remaining witness, and I am going to have to 

apologize and state we just cannot hear you today. It is a quarter to 
2 and I have already broken several appointments and, happily, 
the remadning witness, Mr. David Moulton and also Mr. Mark 
Green of Congress Watch are local residents, or residents here in 
the District, and it is not quite such a burden as bringing witnesses 
up from Texas or South Carolina. 

I apologize but we have run out of time. There is a vote on the 
floor right now and it's a pending bill in which I have an amend- 
ment. 

31-454 O - 79 - 10 
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We will also, without oWection, include in the record at this 
point the statements of the Hon. Les AuCoin, Stone Manufacturing 
Co., and American Yarn Spinners Association. 

[The statements follow:] 

STATEMENT BY HON. LBS AUCOIN, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF OREGON 

Mr. Chairman, I welcome this opportunity to submit testimony on behalf of H.R 
7158, the measure to provide for the payment of losses incurred as a result of the 
ban on the use of the chemical TRIS in apparel, fabric, yam, or fiber. I hope that 
you and the Committee will look favorably upon this legislation. 

The requirement that children's sleepwear be flame-resistant, issued in 1971 by 
the Secretary of Commerce, is a worthy and commendable one. However, the two- 
year time frame insisted upon by the Department of Commerce made it impossible 
to carry out adequate tests for substances that would retard flame. At the time the 
flammability standard became effective, and for several years thereafter, the best 
and safest chemical treatment to retard flammability was TRIS. Largely because of 
the government's reouirements, therefore, much of the children's sleepwear pro- 
duced for domestic sale was treated with TRIS. 

Unfortunately, as we all know, TRIS was subsequently found to be a potent 
carcinogen. On April 7 of last year, the Consumer Product Safety Commission 
pronouned a ban on the sale of any garments or cloth containing this chemical. 

Thus, the 100 to 110 companies who manufactured, distributed, or sold fabrics and 
garments treated with TRIS found themselves answerable to two conflicting govern- 
ment dictums; found themelves caught between a rock and a hard place. 

The plight of Jayvee Brand, Inc., a company that manufactures infantwear in 
Lake Oswego, Oregon, is illustrative of the industrywide problems that have result- 
ed from the ban on TRIS. While the heaviest burden on the company was the initial 
cost of buying back merchandise treated with TRIS, additional costs continue as 
Jayvee Brand bears the full warehouse and interest expenses on the returned goods 
and unsalable inventory. 

Further, the fabric-buyers for Jayvee Brand are not professional chemists; they 
had no way of knowing that TRIS was a dangerous substance. Yet, since the 
liability for the loss has never been distributed between the sewers (such as Jayvee 
Brand), the fabric mills, or the chemical companies, Jayvee Brand has been forced 
to bear the entire burden of TRIS related expenses, with no aid from their fabric 
suppliers. 

All this has added up to a loss for Jayvee Brand, Inc., of approximately $1 million, 
including both returned finished goods and the fabric in inventory. For a company 
of only 175 employees, in an industry that operates on a low profit margin, this is a 
considerable sum. 

Mr. Chairman and members of the Committee, I believe that Jayvee Brand, Inc., 
and the many other manufacturing concerns that suffered similar losses through 
their compliance with these government-dictated regulations, are entitled to finan- 
cial relief The government that in this instance imposed such sudden regulations 
should make restitution for the problems it created. 

It is for this reason, Mr. Chairman, that I commend H.R. 7158 to you for passage, 
and urge your favorable consideration of this measure. 
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ON 

H.  R.  7158 - IRIS INDENWIFICATIQN 

Stone Manufacturing Company has 45 years apparel experience and employs over 
3,000 people in three states. 

We support Tris Indemnification as proposed In H.R. 7158 and amended by S.1503. 

Our company has met the requirements of the Standards For The Flammabillty of 
children's sleepwear beginning In 1972.   We have used fabrics sold by leading textile 
mills.   Tris finish was not known about until It appeared on Walter Cronkite's news 
broadcast in March-April, 1976. 

As a result of the ban, we have Incurred losses exceeding $1,000,000. 

Free enterprise was at work to eliminate Tris from the market place within the 12 
month lead time of design, purchasing and manufacturing.   This was occurring without 
the CPSC ban. 

The April 8, 1977, bar unfairly limited the recall to the apparel manufacturer. 
Subsequent court action resulted in the procedures of the CPSC being found In error and 
the ban was declared null and void.   However, the market was killed and retailers 
returned Tris to apparel manufacturers despite the August 17 court order of Judge Robert 
Chapman.   Additionally, the court found that the Children's Sleepwear Standard "had the 
practical effect of the Federal Government ordering that Tris be used."  . 

The apparel manufacturer should not be the victim of a regulatory agency's unlawful 
ban when It did not specify, know of, or apply the finish Tris to fabric.   As a result the 
Tris Indemnification Bill is proper and should be passed by Committee and The Full 
House of Representatives. 
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My name Is Thomas Mitchell, and I am a Vice President of Stone Manufacturing 
Company In Greenville, South Carolina. 

Our report Is submitted to the Committee on the Judiciary as a part of the 
proceedings in the hearing on H. R. 7158 - Trls Indemnification. 

Stone Manufacturing Company was founded by Eugene E. Stone, HI, in 1933. 
Among the first styles produced were ladles' undergarments and this business has 
grown today Into our Lingerie and Sleepwear Division.   There are three other 
divisions:   Playwear, Underwear and Athletic Wear.   In total we employ over 3,000 
people with plants In three states and sales representatives covering the nation. 

Our company has been a leader in styling, manufacturing and selling flame 
retardant children's sleepwear since 1972.   Stone Manufacturing met the challenge 
and complied with the detailed requirements of the sleepwear standards 100%. 
We were routinely inspected on two occasslons by representatives for the Consumer 
Product Safety Commission with garments being purchased and sent to government 
laboratories for testing with no unfavorable reports.   We are proud of the accompllshmenu 
in meeting the first Department of Commerce Standard FF3-71 (sizes 0-6x) and later 
the Consumer Product Safety Commission Standard FF5-74 (sizes 7-14). 

We support Trls Indemnification legislation as proposed in H. R. 71S8 and 
S. 1503 as amended and unanimously approved by the Senate.   A favorable vote by 
this Committee and the support and passage by the House of Representatives is 
needed for apparel manufacturers to recover in part their losses as a result of the 
Consumer Product Safety Commission's immediate ban on Trls, April 8, 1977. 

The CPSC met and voted to ban Trls, April 7, 1977.   As noted above the effective 
date was the next day - not in 90 or 180 days or 18 months as for a saccharin study, 
but Che next day. ..,   ' 

Inventories of 1977 Spring and Summer merchandise either in apparel warehouses 
or retail stores was at its peak.   A season's business was erased with the CPSC 
vote.   In addition old carryover inventories could be returned to apparel manufacturers. 

As a result of the ban. Stone Manufacturing Company has losses exceeding 
$1,000,000 plus the uncalculated costs of answering customer requests and handling 
their returns.    Some returns were from the 1974 and 1975 seasons.   Retailers used 
the ban to clean out their mistakes.   This loss adds a major element to one's abUXty 
to finance a company and to provide Jobs to our fine employees. 

When the apparel industry first learned about Trls In March-April, 1976, it did 
not know what the product was.   To meet the Government's mandated standards, 
textile manufacturers applied a finish to the fabric and sold it to apparel (nanufacturers 
as meeting either FF3-71 (0-6X) or FF5-74 (7-14).   That finish as we were to learn 
in the spring of 1976 was Trls. 
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An apparel manufacturer plans 12 months ahead.   From March - April, 1976, until 
the ban In 1977, the Industry was trying Co find fabrics with finishes other than Trls 
that could be used and still meet the mandated standards FF3-71 (0-5X) and FF5-74 
(7-14).   Textile suppliers had to develop and put Into production new technology. 

Note In the chart below that 1976 Fall styles were In production when Trls was 
first mentioned, that 1977 Spring-Summer designs and fabric selection was beginning, 
and that the first move away from Trls was beginning to show up.   Based on fabric 
availability our 1977 Spring and Summer line represented a 70% effort to move away 
from Trls treated fabrics.   The line included: (1) styles that were 10(5% Free of Trls, 
(2) styles containing non-Tris and Trls fabric, (3) styles containing Trls.   It was 
not until the 1977 Fall season that we had moved 100% away from Trls; without the 
CPSC ban - 12 months after learning of Trls.   Free enterprise and market responsiveness 
had reacted to eliminate a textile finish that one year earlier was brought to the 
attention of apparel manufacturers. 
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The ban April 8, 1977, was limited to one segment of the production/retailing 
sequence of industries - the Apparel Manufacturer.   He did not make Trls, he did not 
apply Trls to fabric, he did not specify Trls on his fabric.   He did require that the 
fabric meet the two Standards For The FlammablUty of Children's Sleepwear, FF3-7I 
(0-6X) and FF5-74 (7-14). 
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After the ban was Imposed Federal District Judge George Hart, April 28, 1977, 
ordered that the CPSC spread the cost of recalling apparel manufactured of fabric 
containing Trls to Include chemical, fiber, textile and apparel.   Accordingly, the CPSC 
published an amendment to the ban In the Federal Register, May S, 1977. 

Soon thereafter. Springs Mills In the 4th District before Judge Robert Chapman 
brought a suit against the CPSC.   Judge Chapman In his Findings of Fact (Springs 
Mills Vs CPSC) filed June 23, 1977, stated: 

"In order to comply with this standard It was necessary that this 
size children's sleepwear be treated with a chemical flame 
retardant, and Trls was the only flame retardant chemical available 
to effectively treat polyester, acetate and triacetate fabrics used 
for children's sleepwear, which would enable the sleepwear to 
comply with the Secretary's standards.   This had the practical 
effect of the Federal Government ordering that Trls be used." 

Judge Chapman's Order of Final Judgement filed August 17, 1977, 
ban) to be unlawful, null, void and of no force and effect." 

"declared (the 

Our chart below Illustrates lust what has happened.   Note the initial ban (red)and 
the expansion of Che ban to include fabric fiber and chemical^.   Finally, the 
apparel manufacturer is left carrying the full financial responsibility of the now 
unlawful ban.   The retailer continues to return Trls sleepwear.   The apparel manufacturer 
must accept returns because of buyer-seller relationship.   The CPSC has killed 
the market regardless of what Judge Chapman's order states. 
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The courts have already determined that the Consumer Product Safety Commission 
acted Improperly In the manner In which the Ban was handled.   The product Trls was 
not put on fabric by apparel manuiacturers, but applied by textile manufacturers 
to meet government standards.   The apparel manufacturer; therefore, should not be 
the one to absorb the losses for this Illegal action on the part of the CPSC. 

Quoting from Barrons June 6, 1977, editorial:   "the episode Is a textbook case 
of how the authorities, once they make a blunder, Invariably work to compound It." 

The Trls Indemnification BUI will help apparel manufacturers recover from being 
the pawn In government regulation.   We respectfully ask that this Committee report 
the bill favorably to the full House of Representatives for passage and signing 
by The President. 

Thomas M. Mitchell 
Stone Manufacturing Company 
Greenville, South Carolina 
June 9, 1978 
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STATEMENT OP THE AMERICAN IfAKN SPINNERS ASSOCIATION 
ON H.R. 7158 (AND COMPANION BILLS], SUBCOMMITTEE 
ON ADMINISTRATIVE LAW AND GOVERNMENT RELATIONS, 

COMMITTEE ON THE JUDICIARY, U. S. bDUSE OF REPRESENTATIVES. 

June IS, 1978 

I.  Introduction 

The following statement on H.R. 7158 (and companion bills), 

is made on behalf of the American Yarn Spinners Association ("AYSA"). 

AYSA is a nonprofit trade association, with its headquarters in Gastonia, 

North Carolina.  The membership of our association consists of approxi- 

mately 130 firms engaged in the business of producing yarn for sale to 

fabric manufacturers.  The members of AYSA produce in excess of 90% 

of the spun sales yarn produced in the United States annually. 

AYSA's responsibilities include representation before Govern- 

ment agencies on matters which concern and affect its members' business 

operations.  In that context, the association has filed objections to 

the Commission's TRIS ban as published in the Federal Register on May 5, 

1977 and June 1, 1977, in accordance with procedures set forth in the 

Federal Hazardous Substances Act; appeared and presented testimony at 

Commission hearings on the repurchase provisions of the Federal Hazardous 

Substjuices Act and their application in the context of the TRIS ban; is 

Amicus Curiae in the appeal of Springs Mills, Inc. v. CPSC, et al., 

USDC S.C., C.A. 77-891, the case in which the TRIS ban was determined 

by the U. S. District Court to have been illegally promulgated; and 

has submitted testimony on the Senate side concerning S. 1503, the 

TRIS indemnification bill since adopted by the U. S. Senate. 

Six members of our association were and continue to be directly 

Impacted by the TRIS ban.  The names and addresses of these firms are 
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attached to this statement.  Among them, these firms blended approxi- 

mately 4,250,000 pounds of triacetate fiber ("Arnel") with 4,250,000 

pounds of polyester staple fiber, into 8,500,000 pounds of spun yarn. 

This yarn, to the extent it is in the marketplace, unWashed, is subject 

to the CPSC'a TRIS ban (now referred to by the Commission as a "policy 

statement) because the "Arnel* triacetate fiber, as originally manu- 

factured by the fiber producer, contained TRIS. 

II. Support of Legislation to Authorize Indemnification.. 

The American Yarn Spinners Association supports the concept 

of authorizing indemnification for economic losses resulting from the 

TRIS ban.  The reasons why we think a government indemnity should be 

available as a result of the TRIS ban, especially as that indemnity 

would be available to yarn spinners, are set forth herein. 

III. The Role of Government in Encouragxng_the Use of TRIS. 

In this testimony, we do not address the issue of whether 

the TRIS ban was right or wrong, although our position that It was 

1/ we adopted in an unlawful manner is a matter of public record.— 

are disappointed, too, that the Conoaission has been less than forthright 

in its description of the role played by the Federal Government in 

forcing the widespread use of TRIS in children's sleepwear.  See, 

e.g.f Hearing Before the TRIS Hearing Panel, Committee on the Judiciary, 

1/    objections of American Yarn Spinners Association, Inc., et al., 
filed May 24, 1977;  Objections of American Yarn Spinners 
Association, Inc., et al., to the revised ban, filed June 1, 
1977; and Petition for Reconsideration of the June 1, 1977 
Amendment to 16 C.F.R.S1500.18Cd), filed July 14, 1977.  Brief 
Amicus Curiae on Behalf of American Yarn Spinners Association, 
Inc., Springs Mills, Inc. v. CPSC, Nos. 77-1969, 77-1970, 
4th Cir. 
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U. S. Senate, on S. 1503, July 26, 1977, pp. 12-15.  Despite the 

Commission's claims that the children's sleepwear standard (DOC FF 3-71; 

16 C.F.R.S1615) was a performance standard which did not dictate the 

use of any particular flame'retardant (e.g., TRIS), the fact of the 

matter is that at the time the standard was promulgated "TRIS was the 

only flame retardant available to effectively treat polyester, acetate 

and triacetate fabrics used for children's sleepwear which would en- 

able the sleepwear to cosnply with the ... standards."  Springs Mills, 

Inc. V. CPSC, et al., USDA S.C,, C.A. 77-891, Findings and Order, p.3. 

The Judge's conclusion in the Springs Mills case can be con- 

firmed by a thorough examination of the historical record of the 

development of the children's sleepwear standard.  When the Federal 

Government promulgated the first of the children's sleepwear standards 

(DOC FF 3-71) and established the effective dates, it determined that 

"it will be technologically practicable for the majority of companies 

to comply with the standard within 24 months from the date of promulga- 

tion."  36 F.R. 14062.  The technological practicability finding is a 

necessary prerequisite to promulgation of any standard under the 

Flammable Fabrics Act, as amended, 15 U.S.C.$1193(b).  The U. 5. 

Department of Commerce, in making this determination, was relying on 

the assumption that TRIS would be used in acetate, triacetate, and 

polyester fibers to make them comply.  Without this assus^tlon, the 

Department could not have found that the majority of companies could 

meet the standard on the prescribed effective date.  In this context, 

for the Commission to contend that because the standard sets only a 

level of performance, not a design specification, the Government bears 

no responsibility, is unrealistic. 
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In our opinion, it is time for the Commission and all concerned 

to recognize that the TRIS problem is a product oC two conflicting 

national safety policies. As such, this is an unusually meritorious 

case for the type of relief.proposed in H.R. 7158.  It is ridiculous 

for any agency or official of Government to point an accusing finger 

at the textile industry for the result of its attempts to comply with 

the Federal flannabillty standards. 

IV.  Yarn Spinners Have Been Innocently 
Engulfed In This Controversy, Yet 
Stand To Be Significantly Injured. 

As your Subcommittee is aware, the Commission issued two 

different TRIS bans.  See 42 F.R. 18850, 42 F.R. 20479, 42 F.R. 21274, 

42 F.R. 22879, and 42 F.R. 28060.  The first included only fabric 

intended for use in children's wear, and children's wear itself. 

,Becausa of the way in which the repurchase provisions of the FHSA 

operate, this ban would not have directly impacted upon yarn spinners. 

However, as a result of the efforts of some segments of the 

textile industry to redistribute the economic impact of the ban land 

repurchase program), a second ban was issued, this one extending to 

fiber and yarn containing TRIS.  It is this second ban which the Com- 

mission subsequently sought to withdraw and replace with what was 

described as a "policy statement."  42 F.R. 61593, December 6, 1977. 

Part of the rationale behind this redistribution of loss 

activity was that segments of the industry other than the garment 

manufacturers were responsible for inclusion of TRIS in the children's 

wear fabrics.  One problem with the Commission's reaction to this 
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complaint is that it chose to deal with it by naalng "yarn" aa a 

banned hazardous article in its revised ban, 42 F*R. 28060, JUna 1# 

1977, despite the fact that no yarn spinner has ever been known to 

put TRIS in the fibers being spun into yeurn. 

The effect of the revised ban, at least in the Conmission's 

view, was to obligate yam spinners to repurchase yam containing 

TRIS, even though the fibers from which the yarn was spxin contained 

the TRIS in their original forra.- 

The yam spinner was caught in the middle, between the fiber 

producer who developed fire retardant fiber and the fabric and 

apparel manufacturer who specified the use of this fiber to make yam 

and fabric.  Though our members were completely uninvolved in (1) putting 

TRIS into yam,or (2) specifying components containing TRIS, they are 

now being called upon to provide refunds and to suffer other economic 

losses. 

V.  The Textile Industry Was Not Aware Of 
The Adverse Health Implications of TRIS. 

The Coimaission, in its previous Congressional testimony on 

the indemnification question has criticized bills which would compensate 

"all parties for all losses", suggesting that all parties did not act 

without knowing or having reason to know that TRIS might pose a danger 

to the public." Presumably, the Commission will make the same criticism 

of H.H. 7158. 

57  It is AYSA's position that the Federal Hazardous Substances Act 
does not authorize the Commission to impose repurchase obligations 
upon successive levels of manufacturers.  15 U.5.C.S1274(a) (2), 
(a)(3).  Accordingly, the yarn spinner has no statutory obligation 
to repurchase under the Federal Hazardous Substances Act.  However, 
the damages which flow from the Commission's actions are not limited 
to legally mandated repurchase.  They include unauthorized set-offs, 
nonpayment of accounts, return of unrelated merchemdise, etc. 
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Considering the nature of the evidence concerning THIS, the 

Connisslon's early access to this Infomatlon, the haste with which 

the CoiDPilsalon acted in imposing the TRIS ban, and the inmediacy of 

the effectlvlty of the ban, this criticism Is a coxlons one. 

If the Coamlssion believes there were individual or industry- 

wide malefactors involved here, let it be specific.  After all, if 

there is culpeibility, then this fact should have some bearing on the 

hundreds or thousands of legal actions which are likely to arise froa 

this ban. To our knowledge, the Coimalssion has never suggested that 

any firm or industry segment acted with knowledge of the hazard the 

Conmlsslon, Itself, has only recently declared exists. 

VI.  Support for H.R. 7158. 

The American Yarn Spinners Association supports H.R. 7158, 

and prefers it in several respects over S. 1503 as adopted by the 

U. S. Senate.  Because of the possibility different Senate and House 

versions of an indemnification program may need to be rationalized, 

we take this opportunity to emphasize both important differences 

between H.R. 7158 and S. 1503, and to anticipate proposed amendments 

considered objectionable. 

First, H.R. 71S8 recognizes that the economic impacts of the 

Comnission's actions are not restricted to "manufacturers", "distributors", 

or "dealers", the parties statutorily responsible for repurchase, 

IS D.S.C.$1274, but extend as well to producers and processors of 

components. 

Second, H.R. 7158 places the Impacted parties in an equal 

position with respect to acress to relief from the court of Claims. 

The Senate hearings, largely due to their timing, dealt almost exclusively 
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with the difficulties of cutters and sewers, and the Senate passed 

bill reflects this attention. 

Since the Senate hearings, retailers who had been withholding 

their hands have made massive demands for reimbursement or have taken 

offsets from suppliers who declined.  These actions have set in motion 

a chain of claims.  The yarn spinners are now feeling the economic 

impact of these credit transactions which were initiated at the 

retail level since the Senate hearings.  While it is the yam spinners* 

position that they are not "manufacturers" of a hazardous substance, as 

that term is used in 15 U.S.C.S1274, and hence are not subject to the 

automatic repurchase provisions of the Federal Hazardous Substances 

Act, it is uncontradIcted that the spinners* customers (knitters and 

weavers) are in a position to secure reimbursement through taking 

unauthorized offsets, refusal to pay for goods received, and other 

means.  These damages, while not the result of repurchase under 

15 U.S.C.S1274, are losses of equal standing under the proposed 

legislation.  No doubt as to the recoverability of such losses should 

exist in the final indemnification legislation. 

Third, H.R. 7158 does not limit recovery of losses on the 

basis of the presence or absence of any particular intent.  By con- 

trast, the Senate passed legislation would limit the Court of Claims' 

authority to render judgment for losses "sustained ... by any producer 

... of yarn ... intended for use in children's sleepwear."  S. Rept. 

No. 95-584, 9Sth Cong., 1st Sees., p.l.  Such language creates 

unnecessary and unintended difficulties for processors or producers 

of components.  As a general rule, the spinner of yarn does not have 
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any specific "intention" as to the eventual use of the product.  This 

decision is made by the manufacturer of the fabric or garment.  In the 

aftermath of the TRIS ban, spinners are likely to suffer losses with 

respect to returned yarns or fabrics containing TRIS, irrespective 

of any intent on the part of the spinner as to the yarns' eventual 

use.  Under the circumstances, "intent" should not be an element of 

proof for the yarn spinner.  Recoverability should be available where 

the yarn, fiber or fabric was used in children's garments, or in fabric 

for children's garments; or was produced for such purposes; or which 

was on hand but cannot now be sold because of the ban. 

Fourth, H.R. 7158 does not contain any arbitrary time limit 

on the presentation of claims.  By contrast, the Senate passed bill 

requires institution of claims within two years of enactment.  In our 

opinion, this is a needless and arbitrarily short time frame within 

%fhich to expect affected parties to act.  It should be kept in mind 

that as the TRIS ban is presently written, the repurchase obligations 

fall upon retailers, distributors, garment manufacturers, fabric manu- 

facturers, private labelers, cutters and sewers, contract finishers, 

yarn spinners, fiber producers, TRIS producers, and perhaps others. 

The repurchase obligations of each of these levels, if any, are far 

from clear.  This the Commission itself has recognized.  42 F.R- 29326. 

Moreover, enforcement of the ban has now been enjoined. Springs Mills, 

Inc. v. CPSC, et al., and that case is on appeal.  It appears likely 

that until the significant legal issues raised in the Springs Mills 

case are resolved, persons affected by the ban are not likely to 

receive much by way of additional clarification from the Commission. 

In addition, because that litigation involves only procedural issues. 
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it is vezy possible that additional litigation will ensue.  In this 

context, it is likely that much more than two years will elapse before 

all the parties impacted by the Commission's action know their losses. 

For this reason, it is our opinion that indemnification legislation 

should provide either a longer period for the bringing of suits, or 

relate that period to the point in time when the losses are actually 

experienced. 

Fifth, while H.R. 7158 does extend to both direct and indirect 

losses, %re believe the legislation should be clarified with respect 

to whether it is intended to indemnify only those losses directly 

related to repurchase (under 15 U.S.C.S1274 or otherwise) or whether 

losses resulting from claims of lack of merchantability or fitness 

are also jrecoveraible.  Your Subcommittee should recognize that the 

cost of repurchase (under IS U.S.C. S1274 or otherwise) is only a 

part, and perhaps not even a major part, of the likely costs of the 

Commission's ban.  For example, some of our members have inventories 

of finished yarn, the delivery of which the knitters and weavers for 

whom it was spun will not accept. 

VII.  Additional Views. 

The AYSA wishes to take this opportunity to express two 

additional concerns to your Subcommittee with respect to indemnifica- 

tion legislation. 

First, Congress should take steps, in enacting this legis- 

lation, to send a clear message to the courts hearing challenges 

to the TRIS ban.  That message should be that merely because an 

opportunity for indemnity is to be afforded does not lessen the due 
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process obligations lnqposed upon the Commission with respect to the 

promulgation of this ban.  We are very concerned that some courts may 

view indemnity as an excuse to gloss over the outrageous procedxire 

the Conmission employed here. This would be tragic ... and would 

almost certainly lead to further similar actions. 

Secondly, we are distressed at the actions of the Commission 

which would have the unavoidable effect of maximizing rather than 

minimizing the economic loss to be suffered by American industry 

Cand by the Government if indemnity is authorized) as a result of 

this ban.  In particular, we refer to the recent effort of the Com- 

mission to imply that export of recalled and repurchased TRIS garraents 

and fabrics is prohibited under the FHSA, by the issuance of a so-called 

policy statement to this effect.  In so doing, the Commission is thwart- 

ing the will of Congress as enunciated in 15 U.S.C. S1264.  To.the 

extent the Commission is successful in impeding or precluding export, 

the goods involved will probably be destroyed and the tally of losses 

to be eventually presented to the U. S. Court of Claims will skyrocket. 

The Commission's own hearing record amply demonstrates that avail- 

ability of the export option will have a profound effect upon the 

size of the eventual losses resulting from the TRis ban.  This is 

one instance where thwarting the Congressional will, as expressed in 

15 U.S.C. S1264, will translate itself into $millions in additional 

costs to the Federal Government. 

We believe that indemnity legislation such as H.R. 7158 is 

an ideal and appropriate vehicle for charging the Commission with 

the responsibility of taking all feasible steps to minimize the 

economic impact of its ban — without endorsing the ban or the manner 

in which it was prc»Dulgated. 

Sl-454 O - 79 - n 
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Finally, we must say to you that the right to sue for in- 

desmlfication, while an urgent need in this instance, is a poor 

substitute for rationale action by the Governinent, utilizing 

traditional due process safeguards.  The birthright of Americans 

is to be protected from arbitrary Government action.  The textile 

industry has not been accorded these rights in this instance. 

Thank you. 

James C. Fry 
Executive Vice President 
Textiles-Inc. 

for the 

AMERICAN YARN SPINNERS ASSOCIATION, INC. 

Attachment 

American t Eftrd Mills, Inc. 
22 American Street 
Mount Holly, North Carolina 

Carolina Mills, Inc. 
618 Caroline Avenue 
Maiden, North Carolina 

National Spinning Co., Inc. 
183 Madison Avenue 
New York, N.Y. 

Swift Spinning Mills 
Division of Fieldcrest Mills, Inc. 
3224 Second Avenue 
Columbus, Georgia 

Textiles-Incorpora ted 
Gastonia, North Carolina 

Waverly Hills, Inc. 
Laurinburg, North Carolina 
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Mr. DANIEUSON. We will meet tomorrow at 10 o'clock to continue 
with the same set of hearings. 

Thank you very much. 
The subcommittee is adjourned. 
[Whereupon, at 1:45 p.m. the Subcommittee on Administrative 

Law and Grovermental Relations adjourned, to reconvene Thursday, 
June 15, 1978, at 10 a.m.] 

[The following was received for the record:] 
AMERICAN RETAIL FEDERATION, 

Washington, D.C., July 10, 1978. 
Hon. GEORGE E. DANIELSON, 
Chairman,  Subcommittee on Administrative Law and  Governmental Relations, 

Cannon House Office Building, Washington, D.C. 
DEAR MR. CHAIRMAN: The American Retail Federation is pleased to take this 

opportunity to submit for the record its comments in support of the Tris indemnifi- 
cation legislation (S. 1503, H.R. 7158, and companion bills) and to strongly urge that 
any legislation reported by your Subcommittee permit retailers, as well as manufac- 
turers and other processors and distributors, to claim reimbursement for losses due 
to the Consumer Product Safety Commission's ban on Tris-treated children's sleep- 
wear and Tris-teated goods intended for use in children's sleepwear. Equity de- 
mands that the legislation include retailers to the extent that they have not been 
fuUy reimbursed by suppliers. 

Trie Federation is an umbrella organization composed of state retail associations 
of the 50 states and District of Columbia, and 32 national retail associations, as well 
as corporate members. Thus, the Federation represents a broad spectrum of retail 
interests, small as well as large organizations. 

The Federation strongly supports the concept of indemnification for losses suf- 
fered as a result of the 'Tns ban. As has been well detailed in the oral hearings held 
before your Subcommittee, the promulgation of extremely stringent flammability 
standards by the Department of Commerce in the early 1970's virtually mandated 
the use of a topical chemical flame retardant treatment for the fabric used in 
children's sleepwear. Subsequently, the Consumer Product Safety Commission, with- 
out holding any public hearings or soliciting public comment in any manner, 
banned the flame retardant chemical, Tris, that had been used solely to meet those 
flammability standeurds. 

Imposition of the CPSC ban on April-8, 1977, and its extension on June 1, 1977, 
resulted in a chaotic situation within the industry. Retailers, of course, were those 
first faced with the necessity of acting to comply with Commission's bans. Retailers 
immediately took steps to identify which of the children's sleepwear in their stock 
had been treated with the chemical Tris. (Identification of such garments was 
sometimes difficult, as Tris was not used uniformly on p>articular fiber blends.) Costs 
were also accumulated by stores in having employees identify and remove banned 
merchandise, and deal with other adminsitrative aspects of the ban. Moreover, 
retailers had to deal with consumers who were emotionally upset.' 

Due to complications, retailers were not always reimbursed. Indeed, because of 
serious cash flow problems, many suppliers were unable or unwilling to reimburse 
retailers. As time progressed, it became painfully obvious that the entire children's 
sleepwear industry was in serious financial distress. It is important for all involved 
that a firm financial footing be once again established. 

While H.R. 7158 would include retailers among the "other persons" entitled to 
seek indemnification in the Court of Claims, the "other persons" language was 
deleted from S. 1503. Perhaps the deletion was made on the assumption that 
retailers have been fully reimbursed. This assumption is erroneous. 

There may even be some legal questions raised by the federal district court 
decision in the South Carolina Springs Mills case in which the Consumer Product 
Safety Commission was emoined from enforcirig the April 8th and June 1 bans. (The 
court s decision was based upon the Commission's failure to afford affected parties 
the opportunity to be heard.) This decision is currently on appeal to the Fourth 
Circuit, and a decision is expected to be rendered soon. Should the Court of Appeals 

• Although the CPSC ban applies only to unwashed Tris-treated sleepwear, retailers also 
accepted returns of, and duly reimbursed consumers for, washed garments. In fact, retailers not 
infrequently accepted returns of non-Tris-treated goods as well. Retailers do not contend that 
they should be indemnified by this legislation for losses incurred in the repurchase of such non- 
tnnned items, but merely point this out in order to demonstrate their good faith compliance 
with the law and their clear recognition of public policy considerations. 
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affirm the lower court's injunction, legal questions could be raised regarding the 
status of Federal Hazardous Substances Act repurchases made under a ban later 
declared to be unenforceable or void. In addition, on December 6, 1977, the CPSC 
itself withdrew its prior bans and substitued a policy statement announcing that it 
would proceed against the sale of formerly-banned products on a case-by-case basis. 
Thus, even if the Fourth Circuit reverses the lower court and overturns the injunc- 
tion against the CPSC, l^al questions could be raised as to whether the original 
bans would be automatically reinstated or whether the CPSC's December withdraw- 
al of the bans would remain operative. While the Federation does not subscribe to 
the validity of any of these arguments, it is clearly apparent that retailers have 
been, and continue to be, in a complex situation. Furthermore, it is clear that future 
litigation could only serve to further complicate an unfortunate situation. Indeed, 
current litigation focuses on procedural issues only; no court case has addressed the 
more substantive issue underljdng the ban—the CPSCs consideration of scientific 
evidence of toxicity of Tris. 

The Federation, therefore, strongly urges that the legislation recognize that, 
regardless of the ultimate legal status of the bans, Tris-treated children's sleepwear 
has been as a practical matter, "banned" by the actions of the Federal government. 

We also urge that the legislation reflect the fact that since retailers and suppliers, 
have often met the challenge of complying with the CPSC actions on an individual- 
ized basis, indemnification of losses resultmg from these government actions should 
be permitted regardless of exactly where in the chain of distribution such loooco 
mignt be found. 

For tdl above reasons, the Federation urges that the Tris indemniflcation legisla- 
tion be favorably reported out by the Subcommittee and that the legislation permit 
retailers to seek indemnification for their losses on an equitable basis with others in 
the chain of distribution. 

Respectfully submitted, 
LoYD HACKLER, President 

&rATKMENT OF HON.  BiLLY L.  EvANS, A CONGRESSMAN FOR THE STATB OF 
GEORGIA 

Mr. Chairman and members of the Subcommittee, I appreciate the opportunity to 
testify today in support of H.R. 7158, H.R. 8843 and H.R. 8971, which I introduced 
on September 8, 1977, and other similar pieces of legislation providing reimburse- 
ment for economic losses incurred as a result of the Consumer Product Safety 
Commission's ban on textile products treated with the chemical Tris. The history of 
the Tris ban has already been covered in depth by several of my colleagues and 
others which have testified before this subcommittee. 

CPSCs ban on the use of Tris has caused a responsive, conscientious industry 
many problems and additional possible economic hardships through no fault of their 
own. "The economic impact of the repurchase criteria of the ban will, in many 
instances, be the final blow to an industry already struggling against imports for ite 
survival. 

There has been some concern expressed that if this legislation is enacted it wiU 
set a precedent of the federal government bailing out manufacturers, wholesalers, 
and retailers. In may cases, from municipalities to private enterprise, I would agree 
that through mismanagement, poor judgment and non-controllable economic condi- 
tions this would be a precedent-setting, free bail-out. But, Mr. Chairman, this is not 
the case with the issue here today. As has been previously stated, an industry acted 
in good faith attempting to comply with government regulations which were issued 
over their oWections that the toting of the chemical to be used in compliance was 
insufHcient. Now, they are subject to another federal government agency's ban and 
repurchase for a situation they did not initiate or create. They simply did their best 
to comply. 

Additionally through the industry's good faith effort to comply with the 1971 
bureaucratic mandate previously discussed by others, there have been direct and 
indirect losses suffered by wholesalers and retailers. This situation, in my opinion, 
should be addressed additionally and equally during your consideration of this 
legislation. While the severity of the economical impact may not be as devastating, 
it was in fact caused directly by the same mandate. 

In conclusion, I respectfully suggest that the issue under consideration does not 
parallel cost increases to other areas of our economy caused by federal rules and 
regulations. I further urge your favorable and timely consideration of this legisla- 
tion which will prevent "the straw that broke the camel's back" from wreaking 
financial disaster on an entire segment of our economy. 

Thank you. 
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f STATEMKNT OF HON. KEN HOLLAND, A CONGRESSMAN FROM THE STATE OF SOUTH 
I CAROUNA 

' Mr. Chairman and members of the Subcommittee, I wish to express my strong 
• support for H.R. 7158, S. 1503, and other bills which would provide reimbursement 
' for economic losses following the Consumer Product Safety Commission's Tris ban. I 
'. urge the Subcommittee to move promptly on this legislation in order that it can be 
'' enacted during this Congress. 
' In 1971 the Government proposed a strict flammability standard for children's 
' sleepwear. It was placed in effect over industry objections that not enough was 
I known about the chemicals which might be needed to meet the standard. 
I. To comply with the standard, the industry was for practical purposes required to 
I use the chemical Tris. At that time, there was no indication that Tris was either 
I mutagenic or carcin(»enic. 

Early in 1976 the Environmental Defense Fund raised a question concerning the 
, carcinogenicity of Tris and requested the Consumer Product Safety Commission to 

require that Tris-treated products bear a label to the effect that they should be 
washed before wearing. 

In April 1977, following a National Cancer Institute report alleging that Tris was 
mutagenic, the CPSC banned Tris-treated products as Hazardous substances and 
forced their recall. 

I do not argue the legitimacy of the Government's issuance of the Sleepwear 
Flammabilitv Standard or the Tris ban. Both stemmed from lofty motives—one, 
protection of children from fire; the other protection from cancer. 

I do, however, maintain that the industry, which was complying in good faith 
with the standard and was caught with millions of dollars worth of Tris treated 
products on hand at the time of the ban, is entitled to compensation. The case 
stands on its own merits, and I hope the Subcommittee will move speedily to report 
this legislation. 

Thank you Mr. Chairman and members of the Subcommittee. 





REIMBURSEMENT FOR LOSSES INCURRED BY 
GOVERNMENT BANNING OF TRIS 

THURSDAY, JUNE 15, 1978 
HOUSE OF REPRESENTATIVES, 

SUBCOMMITTEE ON ADMINISTRATIVE LAW AND 
GOVERNMENTAL RELATIONS 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington. D.C. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2226, Raybum House Office Building, the Honorable George E. 
Danielson (chairman of the subcommittee) presiding. 

Present: Representatives Danielson, Mazzoli, Harris, and Kind- 
ness. 

Also present: Willifun P. Shattuck, counsel; Jtmies H. Lauer, Jr., 
assistant counsel; Alan F. C!offey, Jr., associate counsel; and Flor- 
ence McGrady, clerk. 

Mr. DANIELSON. The subcommittee will come to order, the hour 
of 10 o'clock having arrived. 

This morning we will continue with our hearing on the various 
bills relating to the subject matter of Tris. 

Mr. Stratton of New York being with us, you are welcome and 
won't you please come forward? 

TESTIMONY OF HON. SAMUEL S. STRATTON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 

Mr. STRATTON. Thank you very much, Mr. Chairman. 
Mr. Chairman, if the committee has no objection, I would like to 

ask Mr. Williams to sit beside me. He will be testifying on your 
schedule just a little bit later this morning. 

Mr. Chairman, I simply w£uit to express my appreciation to you 
for scheduling these hearings. 

I appear before you to express my strong support for H.R. 7158 
and for the related bills. 

I have been interested in the subject to which they refer for some 
time, because at my right is seated Mr. Byron Williams, Sr., who is 
the owner and manager of the Swanknit Co. in Cohoes, N.Y., one of 
the companies that has been hardest hit by the Tris ban brought 
about by the Consumer Product Safety Commission, and his situa- 
tion, I think, is tjrpical of the necessity for the enactment of this 
legislation. 

Mr. Williams has been operating this business successfully for 
the last 30 j/ears. He employs 130 people in a very important role 
in this small manufacturing city, and by really yeoman efforts on 
Mr. Williams' part the Swanknit Co. has been able to stay together 
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and to maintain these jobs for their people in spite of what is 
almost an insurmountable financial wallop delivered to them by 
Product Safety Commission. 

Their problem arises, of course, from the simple fact that they 
had to buy the material from somebody else, they manufactured 
the material into sleeping garments and those were then sent to 
Sears and to Montgomery Ward for sale, and when the Consumer 
Products Safety Commission ordered the Tris garments banned, 
they found that they had to reaccept the material that they had 
sent to Sears and Montgomery Ward. 

This virtually represented a mf^or financial blow, since the 
entire cash flow on which they were operating was upset by their 
necessity to refund all of the money that they had gotten from 
Sears and Montgomery Ward, and it is, as I said, only through 
yoeman efforts which Mr. Williams can describe in greater detail 
that they have been able to stay in business. 

Clearly what has been overlooked in this question of safety, and I 
don't tlunk anybody objects to the idea of safety for trying to 
protect individuals, babies or others from any unsafe and un- 
healthy chemicals, is that the small manufacturer in this particu- 
lar instance has had to bear the entire financial cost of this deci- 
sion. 

The original manufacturer, the retailer, is scot-free. And I think 
it is perfectly obvious that what is involved is a decision by the 
United States which has a very adverse effect on individual compa- 
nies with no warning whatsoever. 

This bill would simply recognize that that was and properly 
should be a charge ag£unst the United States which in the interest 
of protecting its citizens is undertaking certain actions which ad- 
versely affect private businesses and, therefore, the United States 
should be liable for those costs. 

What this bill, of course, would do would simply require the U.S. 
Court of Claims to determine the amount of loss involved and then 
to remit that to the manufacturer. 

It is not a bailout program, it is not a loan program. We are not 
getting into anj^hing new. It simply rectifies what is a clear and 
obvious injustice imposed on apparel manufacturers by a Federal 
Government agency, and I trust that the committee will act expedi- 
tiously to approve this legislaiton. 

Mr. Bryon Williams, as I say, will be testifying on your schedule 
I believe just a little bit later. I simply wanted to present him to 
you, because I think his case is a classic case of exactly why this is 
a grave injustice and why this legislation is needed. 

I appreciate the time you have extended to me, Mr. Chairman. 
Mr. DANIELSON. Thank you, Mr. Stratton. 
You have done a very good job as advocate for your constituent, 

Mr. Williams. 
We have quite a large schedule of witnesses and, as we did 

yesterday, we are going into this as quickly and thoroughly as we 
can. 

We appreciate your interpretation. 
Your formal statement will be received in the record in its 

entirety in addition to your comments. 
[The prepared statement of Hon. Samuel S. Stratton follows:] 
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STATEMKNT OP HON. SAMITKL S. STRATTON, A RKPRESENTATIVK IN CONGRESS FROM 
THK STATE OF NEW YORK 

Mr. Chairman, I appreciate the opportunity to appear before the subcommittee 
this morning to express my strong support for H.R. 7158 and similar bills. I would 
also like to introdue to members of the subcommittee Mr. Byron Williams, Sr., the 
owner of Swanknit Incorporated, an apparel manufacturing (irm in my district in 
echoes. New York. Mr. Williams will give the subcommittee more detailed informa- 
tion on just how adversely the Tris ban has affected his business. Mr. Williams has 
operated this successful business in Cohoes for the last 30 years. The company 
presently employs 130 people and plays a very important role in the economy of thia 
small manufacturing city. 

Due to the untiring efforts of Mr. Williams he was able to avoid closing Swanknit 
when the Tris ban was announced by the Consumer Product Safety Commission last 
year. However, it has been a touch and go operation ever since this ban went into 
effect. The future outlook for the company is very bright because they have been 
able to switch their manufacturing process over so this apparel can be manufac- 
tured without using Tris. Orders for future purchases are excellent. 

However, their problem arises as a result of the tremendous debt they incurred 
when the CPSC ordered them to take back any garments they had already sold to 
msgor companies, such as Sears and Montgomery Ward, and refund their money. At 
the same time they were required to take back all of these garments already 
manufactured, they were prohibited from redistributing them tmywhere else. So in 
effect, the manufacturer has been left holding the entire bag. The failure of the 
CPSC to spread out the cost involved in this recall throughout the industrv has left 
all of the manufacturers, particularly the smaller size operations, such as Swanknit, 
in a very precarious financial situation. 

The legislation the subcommittee is considering today will redress the problems 
created for manufacturers by the CPSC ruling. It simply requires the U.S. Court of 
Claims to determine the amount of loss incurred by these manufacturers as a result 
of the CPSC action and render judgment in favor of the manufacturers in the 
amount determined by the court. This is not a bail-out program. It is not a loan 
program. It simply rectifies an injustice imposed on apparel manufacturers by a 
Federal Government agency. It is the only fair way to resolve this problem, and I 
wamted to let the subcommittee know just how strongly I feel that we must take 
this action. 

At this time I would like to present Mr. Bjron Williams to the subcommittee so 
that he can provide you with more detailed information on exactly what has taken 
place within the Swanknit Company in the last few months. 

Mr. DANIEUSON. Our first witness after Mr. Stratton is Hon. S. 
John Byington, Chairman, U.S. Consumer Product Safety Commis- 
sion, accompanied by Theodore Garrish, General Counsel. 

TESTIMONY OF HON. S. JOHN BYINGTON. CHAIRMAN, U.S. CON- 
SUMER PRODUCT SAFETY COMMISSION, ACCOMPANIED BY 
THEODORE GARRISH, GENERAL COUNSEL 

Mr. BYINGTON. Mr. Chairman, my name is S. John Byington, 
Chairman of the U.S. Consumer Product Safety Commission, and 
accompanying me at the table today is Mr. Theodore Garrish, who 
is General Counsel for the Commission. 

Mr. DANIELSON. Would you spell the last name for the benefit of 
the reporter? 

Mr. BYINGTON. G-a-r-r-i-s-h. 
Also, I have some members of our staff present in case we get 

into any very specific areas. 
Mr. DANIELSON. Fine. 
Mr. BYINGTON. Mr. Chairman, it's a pleasure to appear before 

this subcommittee on behalf of my coUesigues to discuss the issue of 
IndemniHcation. 

Today, of course, we will be considering a specific case, losses 
sustained by those in the sleepwear industry following a Commis- 
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sion prohibition of the use of Tris, a flame-retardant chemical. But 
the claims of manufacturers adversely affected in this case cannot 
be viewed in isolation, for each instance of indemnification raises 
grave questions about the relationship between government and 
business. 

Let me begin by describing the events that led to the Commis- 
sion's taking action on Tris. In 1971, the Department of Ck)mmerce, 
acting under the Flammable Fabrics Act, issued the first reg^ula- 
tions requiring children's sleepwear in sizes 0 to 6X to be flame- 
resistant. 

Neither these regulations nor additional ones issued by the Com- 
mission in 1974 and covering sleepwear in sizes 7 to 14, required 
the use of Tris or any other specific flame-retardant to meet flam- 
mability standards. Tris, however, became the treatment of choice 
for garments made of acetate, triacetate, blends of these fabrics, 
and some 100 percent polyester. 

As you know, there has been growing concern about chronic 
hazards, such as carcinogenesis, associated with chemicals in con- 
sumer products. 

Beginning in 1975, various Federal agencies, including the Na- 
tional Cancer Institute, began investigations of the hazards posed 
by Tris. The Commission cooperated in this investigation and urged 
NCI to expedite its study. Petitions were filed by the Environmen- 
tal Defense Fund, a public interest research organization, which 
questioned the safety of Tris as a flame retardant. 

Ultimately, the Commission had available and considered the 
NCI studies, its own laboratory tests, and other existing scientific 
information; we concluded that Tris-treated children's garments 
present a substantial risk of cancer. On April 8, 1977, the Commis- 
sion issued a statutory interpretation on "Tris products designed to 
protect children from the Tris hazard in the most timely way 
possible. 

The Commission later expanded its action, first in compliance 
with a district court order and then by collegial action, to include 
fabric, yam, and fiber containing Tris and Tris itself used in or 
intended for use in children's apparel. 

The expansion had the purpose of spreading the economic 
burden of repurchase, which is automatic and mandatory under 
the provisions of the Federal Harzardous Substances Act. Elven 
now, the fate of the Commission's action and the repurchase obliga- 
tions of parties affected by it cannot be known because of continu- 
ing litigation. 

In the wake of the Commission's actions on Tris, a number of 
bills were introduced in the House of Representatives. The intent 
of these bills, including H.R. 7158, is to allow the Court of Claims 
to compensate or indemnify manufacturers for any and all losses 
resulting from the Commission's actions. 

The Commission has reservations about this blanket approach. 
We believe that total indemnification is a drastic remedy that 
should be reserved for cases where the Government's action was in 
error. We think that in the case of Tris the Commission's action 
was not, as some have claimed, a "bureaucratic mistake" or a 
"mixup." Rather, it was an action the Commission had a responsi- 
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bility to take in light of the scientific evidence and the require- 
ments of the FHSA. 

The question of error aside, the proposed sweeping form of in- 
demnification could only be justified if every producer, processor, 
manufacturer, distributor, dealer, or other person associated with 
Tris-treated garments had acted without knowing or having reason 
to know that Tris might pose a danger to the public. While this 
might be true in the case of some of the parties involved, we simply 
do not know whether it is true for all of the actions of all of the 
parties. 

We do know that the trade had available to it through the public 
media, trade publications, and through its presence at Commission 
meetings, significant amounts of information on Tris as a possible 
carcinogen. 

In fact, some manufacturers of children's sleepwear voluntarily 
stopped the use of the chemical in 1976. We doubt that the Con- 
gress would want to see those who choose to gamble with the 
public's health and safety compensated, but we believe that the 
broad lemguage of H.R. 7158 might require precisely that. In addi- 
tion, because the bill sets no limits on who can file claims for 
compensation, it sets the stage for a tremendously complex and 
expensive set of judicial proceedings. 

S. 1503, passed by the Senate earlier this year and now before 
this subcommittee, takes a somewhat less sweeping approach than 
H.R. 7158. It includes, for example, certain limitations on recovery. 
But the Senate bill still provides for indemnification of parties 
without a showing that the Commission's actions were in error. 

Mr. DANIELSON. I am going to have to interrupt. I have 10 
minutes in which to answer a roUcall, and we cannot complete 
your statement and leave me enough time to get to the floor and 
back. So I will be back as quickly as possible and, hopefully, bring 
some others with me, but I must stand in recess temporarily. 

Mr. BYINGTON. That is all right, Mr. Chairman. I understand. 
[A short recess was taken.] 
Mr. DANIELSON. The subcommittee will reconvene. 
I believe, Mr. Byington, you left off at about page 4, line 9 of 

your statement. 
Would you begin at "Some of the provisions." 
Thank you. 
Mr. BYINGTON. Thank you very much, Mr. Chairman. 
Some of the provisions in S. 1503 not contained in H.R. 7158 

strengthen the bill, in the Commission's opinion. For example, S. 
1503 specifies certain losses that would not be compensated and 
clearly states the measure of damages that would be compensated. 
The Commission welcomes these provisions because they clarify the 
scope and purpose of the bill. 

However, S. 1503 also specifies that the parties eligible for com- 
pensation are limited to producers, processors, and manufacturers 
of Tris products. This approach excludes parties by their placement 
and role in the distribution chain. In addition, S. 1503 would place 
certain limitations on the applicability of the repurchase provisions 
of the Federal Hazardous Substances Act to claims for the repur- 
chase of Tris products. 
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The Commission sees no reason to place any limits on these 
repurchase provisions which apply to all banned hazardous sub- 
stances. In particular, it would be inappropriate to set a deadline 
because, as we stated earlier, repurchase obligations currently are 
the subject of litigation and will be uncertain as long as that 
litigation remains unresolved. 

The Tris decision is not unique in that it resulted in financial 
losses for some parties. As regulatory agencies carry out Congres- 
sional mandates to protect the public from health and safety haz- 
ards, the same basic issue before us today will arise again and 
again: Who will pay the costs of increased safety? Indemnification 
for affected businesses may be sought in every case but unless the 
Grovernment wishes to embark on a policy of general indemnifica- 
tion, this drastic remedy must be applied carefully, selectively, and 
judiciously. 

As we indicated earlier, the Commission believes total indemnifi- 
cation may be appropriate only in cases in which the Government's 
action was in error. It nevertheless remains that the Tris ban and 
repurchase requirements have placed a serious economic burden on 
some businesses, particularly small manufacturers of children's 
garments. 

The Commission shares the concerns of the sponsors of the var- 
ious bills about bankruptcies and layoffs stemming from the Com- 
mission's actions. We believe that a more limited emd more flexible 
approach to indemnification than envisioned in many of these bills 
is merited, partly because the use of Tris and other flame retar- 
dants was a response to Government regulation. 

The Commission would urge Congress or the Court of Claims to 
consider the circumstances surrounding the use of Tris by particu- 
lar parties before approving any compensation. Specifically, the 
majority believes that the following factual issues are among those 
that are relevant: The degree to which reasonable alternatives to 
Tris existed at the time the Government set the sleepwear stand- 
ards; 

The degree to which the industry acted reasonably in using Tris 
during the period in which this was the practice; 

Whether it would have been feasible or responsible for the indus- 
try to have tested Tris for chronic h£izards at the time the Govern- 
ment issued the sleepwear standards; 

Other factors that tend to bear upon the degree of "compulsion" 
exerted by the Government to have companies use Tris as a flame 
retardant. 

Any decision to indemnify a party should depend at least in part 
on the good faith shown by that party. The Commission has recent- 
ly learned that quantities of Tris-treated children's sleepwear have 
been exported to other countries. A majority of the Commission 
does not believe that those who have exported have acted in good 
faith and, therefore, the Commission would not support any form 
of compensation to such parties. Further, if the decision to indem- 
nify is made, we believe that the payment of Federal funds should 
be conditional on the destruction of all Tris-treated sleepwear in 
the party's possession. We believe that this approach would greatly 
assist the Commission in its attempts to control exports of Tris. 
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In conclusion, if I may, Mr. Chairman, I would like to teke the 
opportunity to submit a copy of a letter to you from Commissioner 
Franklin to explain her personal views in this matter. I'd also like 
to submit a copy of Commissioner Franklin's and my dissenting 
opinion in the matter of Tris export authority, which is touched 
upon in the Commission's statement, because Commissioner Frank- 
lin and I do not agree with the other Commissioners that the 
recent exports should have any bearing on indemnification. 

Also, if I may, I would like to bring to the attention of the 
subcommittee that the motion for change of venue in our suit 
against the mills was granted in New York. We learned this last 
night. 

Mr. DANIELSON. In your suit against whom? 
Mr. BYINGTON. Against the mills, Burlington, Lowenstein, and 

the other mills that are part-way up the distribution chain. The 
Commission filed suit against them. The motion for change of 
venue was granted, and those cases have now been moved to Judge 
Chapman's court in South Carolina. I personally believe that this 
indicates extensive litigation in the future. Therefore, I think that 
the only possibility for short-term or medium-term recovery by the 
parties is through an indemnification bill such as this. 

Mr. DANIELSON. Where was venue prior to the removal? 
Mr. BYINGTON. The southern district of New York. 
Mr. DANIELSON. It was not in Bangor, Maine? 
Mr. BYINGTON. No, sir; it was in New York. 
Also, I'd like to take one moment to comment on the third of the 

four criteria for indemmification discussed in our statement wheth- 
er it would have been feasible or responsible for the industry to 
have tested Tris for chronic hazards at the time the government 
issued the sleepwear standards. I think my predecessor Mr. Simp- 
son, who was Deputy Assistant Secretary of Commerce at the time 
the standards were originally issued, discussed this yesterday. He 
raised the fact that concerns about chemicals were expressed, but 
the point was made that flammability was the issue, not cancer. 

I was a bit concerned that the Department of Justice's testimony 
stated that, to their knowledge, no information was available in 
1971 on flame retardant chemicals such as Tris  

Mr. DANIELSON. Slow down a little bit. I am afraid the reporter 
may not get every syllable, and I miss a few myself, and the ones 
you miss on me are not going to do you any good. Speak up loudly 
and clearly. 

Mr. BYINGTON. I apologize. 
I'm quoting from the Department of Justice's testimony, which 

states: 
Of course, to our knowledge, no information was available in 1971 that flame- 

retardaint chemicals such as Tris could potentially cause cancer. But the industry 
was aware that they were not tested and chose to proceed with their use. The 
alternative might well have been not to put a product in the market if the risk v/as 
considered too great. But the fact there was a risk was known to the industry. 

Mr. DANIELSON. From whom are you quoting? 
Mr. BYINGTON. That is the Depsutment of Justice's testimony as 

presented before this committee yesterday by Mr. James F. Merow. 
Commissioner FrEuiklin and I share two concerns: 
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First of all, is it reasonable to ask an industry to completely stop 
producing for a number of years a product lUte children's sleep- 
wear that could be deemed essential? Second, could manufacturers 
be expected to do so in light of the issues of 1971? As you know, 
testing for carcinogens was not the primary issue, although it is 
now. What we were testing for at that time were dermatological 
and other tjrpes of effects, not the kinds of concerns we have in 
1978. 

Lastly, I would like to make a personal comment, because I do 
not agree with much of the testimony of the Commission. I would 
like to go on the record as personally supporting this legislation. 

I think the economics of the marketplace are such that at a 
minimum the garment manufacturers, the cutters and sewers are 
going to need indemnification regardless of how this thing is cut. 

If the court continues to rule in favor of the mills, removing 
their obligation to repurchase, then the cutters and sewers are 
going to have no recourse up the distribution chain. Section 15 of 
the Hazardous Substances Act has effectively taken the retailers 
out and, therefore, there is no recourse down the chain. We have a 
situation where we have deep pockets above, deep pockets below, 
and no pockets in the middle. But you are going to find that the 
entire economic burden is going to rest right there. 

If, after the extensive litigation we anticipate, the court throws 
the whole ban out, saying, for whatever reason, that we have acted 
inappropriately, the cutters and sewers who presently hold those 
garments are still not going to have any recourse. The mills will 
still refuse to take those garments back as returns and the retail- 
ers certainly will not buy them for sale today in the marketplace. 

So, at a minimum, I believe that this is a classic case of equity 
requiring indemnification. I do believe that indemnification is ap- 
propriate in this particular situation. 

However, I continue to support the Department of Justice and 
others who call for the establishment of an overall national policy 
on indemnification. I don't believe that we can continue to deal 
with individual private relief bills given the kind of regulation that 
we will have in the next few years in the whole area of chronic 
hazards. 

I thank you very much for this opportunity to present our views, 
and I will be happy to try to answer any questions. 

Mr. DANIELSON. Without objection, we will place in the record 
the documents to which you earlier referred; the first being a letter 
dated June 15, 1978 addressed to me from Barbara Hackman 
Franklin, Commissioner of the U.S. Consumer Product Safety Com- 
mission. 

Is there objection? There being none, it is so ordered. 
[The letter follows:] 

U.S. C!oNSUMER PRODUCT SAFETY COMMISSION, 
Washington, D.C., June 15, 1978. 

Hon. GEORGE E. DANIELSON, 
Chairman, Subcommittee on Administrative Law and Governmental Relations, Com- 

mittee on the Judiciary, U.S. House of Representatives, Washington, D.C. 
DEAR MR. CHAIRMAN: I would like to underscore the Commission's testimony on 

Tris indemnification and want to add a few personal comments as an individual 
Commissioner. 
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AB you know, I have had a long-time concern about the impact of regulation on 
^mall business. Thus, I strongly urge indemnification for those who have been most 
seriously damaged by the Tns case—the small manufacturers of apparel, the cut- 
ters, sewers and converters, all of whom are caught in the middle oetween large 
Retailers at one end of the spectrum and the large mills and chemical companies at 
the other. 

At the same time, I do not support the implication of several of the indemnifica- 
tion bills that the Commission acted in error by preventing the sale of Tris-treated 
children's garments. I continue to believe the Commission decision is sound. 

As the Commission's statement indicates, "the Tris decision is not unique in that 
it resulted in financial losses for some parties." However, in other respects, I believe 
the Tris case is a unique one filled with great irony. 

Some years ago, the Federal government mandated a standard designed to protect 
children from severe bums—perhaps the most debilitating type of injuries which 
exist. They require extensive and expensive hospital treatment. For the burn victim 
and his or her family, the anguish and emotional trauma are heavy and often 
prolonged. Excrutiating pain and discomfort can occur, and the likelihood of death 
due of severe burns is great. 

Flame-retardant sleepwear appears to be reducing the toll. The severity of burn 
injuries to children is down, according to the statistics and a number of pediatri- 
cians and hospital burn specialists with whom I have talked across the country. 

Then along came the Tris situation. The Commission determined, after a two-year 
study, that one of the flame retardant chemicals, Tris, poses a risk of cancer. 

For many companies, the situation was unforeseen and unforeseeable. I believe 
these companies acted in good faith when they began using Tris and other flame- 
retardant chemicals in the first place. And I believe the government acted in good 
faith—first, by mandating that children be protected from severe burns and second, 
by regulating Tris several years later when evidence became available that it poses 
another health hazard. 

There were, in other words, no villains—but many, many victims. 
One last comment: Today's Commission's testimony opposes indemnification for 

companies which have exported Tris-treated products on the grounds that exporters 
have shown bad faith. 

This is an extraordinarily difficult issue. I believe that "bad faith"—or "good 
faith"—allegations in this situation are difficult to substantiate. The fact of the 
matter is that companies which exported properly marked and labeled products 
before May 5, 1978, (the date a mt^ority of the Commission reversed the export 
policy) violated no law, regulation or policy. On the other hand, there are other 
issues beyond compliance with law, regulations and policies you may want to 
consider indemnification is an extraordinary remedy. 

In summary I support the intent of the indemnification bill now before you and 
hope Congress will carefully consider and fairly resolve the tough export issue. 

Sincerely, 
BARBARA HACKMAN FRANKUN, 

Commissioner. 

Mr. DANIELSON. There was a second document to which you 
referred which I do not have; would you identify it, please? 

This is a six-page single spaced document captioned, "Dissenting 
Opinion of Chairman S. John Byington and Commissioner Barbara 
H. Franklin in the Matter of Tris Export Authority," dated June 
15, 1978. It is quite obvious since this is June 15, 1978, none of us 
have heretofore read it. 

Is there objection? There is none; it will be received. 
[The information follows:] 

U.S. CONSUMER PRODUCT SAFETY COMMISSION, WASHINGTON 

DISSENTING OPINION OF CHAIRMAN S. JOHN BYINGTON AND COMMISSIONER BARBARA H. 
FRANKUN IN THE MATTER OF TRIS EXPORT AUTHORITY 

On May 5, 1978, the majority of the Consumer Product Safety Commission (CPSC) 
voted to reverse its previously established export policy and to hold that the Com- 
mission has authority to prohibit exportation of TRIS^treated products which are 
believed to be banned hazardous substances under the Federal Hazardous Sub- 
stances Act (FHSA) and which products or components thereof have ever been sold 
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or offered for sale in domestic commerce. A Federal Register Notice has been issued 
containing the Commission's new statement of policy. 

We dissent. We believe that the CPSC does not have the statutory authority to 
prohibit the export of such products. We continue to support the Commission's 
previous interpretation that tne FHSA does not give the Commission authority to 
seize or otherwise interfere with the export of any TRIS products that are properly 
labeled and marked for export, and are actually exported in accordiance with Sec- 
tions 5(bX3) and 6(a) of the FHSA. This includes products that have been previously 
sold or offered for sale in domestic commerce and recalled.' 

Our position is based upon: (1) the specific language of the FHSA and related 
statutes; (2) the legislative histories of the FHSA and related acts; and (3) recent 
legislation enacted by Congress. Moreover, we believe there are longstanding public 
policy considerations which support this position. 

There appears to be no question that products designated and labeled for export 
but moving in domestic interstate commerce are included within the FSHA and, 
therefore, are subject to our jurisdiction. However, in the FSHA, there are specific 
statutory exemptions for exports in the sections on penalties and seizures. Section 
5(bX3) provides an exemption from penalties for persons who export a properly 
labeled and packaged product that complies with the laws of the foreign country. 

The plain language of this provision certainly does not prohibit the export of non- 
compl^ng products. The critical question, particularly as it relates to the TRIS 
situation, is this: does the owner of a product, once sold or offered for sale in 
domestic commerce, forever lose the opportunity to obtain an export exemption 
fi^m FHSA penalties? 

The legislative history of this act does not provide a clear answer. The one 
reference to Section 5(bX3) in the context of this question is contained in a letter 
from the House Committee on Legislation to the Committee on Interstate and 
Foreign Commerce.' The sentence reads: "Nor would it be a violation (of Section 4 of 
the FHSA) where there is involved any hazardous substance shipped or delivered 
for shipment for export, to any foreign country, in a package marked for export and 
branded in accordance with the specifications of the foreign purchaser and the laws 
of the foreign country." 

To us, this indicates Congressional intent to allow for a broad export exclusion, 
conditioned on appropriate labeling. Moreover, export provisions found in statutes 
enacted by Congress after the FHSA support this interpretation, and may be used to 
assist in evaluating Congress' intent under the principle of in pari materia. 

Basically, this tenet of statutory interpretation holds that statutes that pertain to 
the same thing or have the same purpose or object should be construed together as 
if they were one law.' Moreover, the later act can be regarded as a legislative 
interpretation of the earlier act in the sense that it helps ascertain the meaning of 
the words as currently used.* 

Applying this tenet, since the FHSA was passed, there have been two other 
statutes enacted by (jongress which have the same goal of safety of consumer 
products in the domestic marketplace and also which address the export question. 
The Flammable Fabrics Act of 1953 was amended in 1967 to add an export exemp- 
tion. This provision permits products that do not comply with our ffammabilify 
standards to be exported if they are labeled for export. Again, we perceive nothing 
in the plain language of the statute or in the legislative history that would support 
a narrow interpretation of the export language. 

Our most recent legislative pronouncement on product safety is the Consumer 
Product Safety Act, enacted in 1972. It contains Section 18 which also allows for the 
export of non-complying products: "This Act shall not apply to any consumer 
product if (1) it can be shown that such product is manufactured, sold, or held for 
sale for export from the United States * * *, unless such consumer product is in fact 
distributed in commerce for use in the United States." ' 

To obtain this exemption, the consumer product or its container, when distributed 
in commerce, must bear a stamp or label stating that it is intended for export. Here 
the statutory language specifically acknowledges the reality of the export situation 
and recognizes the necessity for the seller to move the goods in interstate commerce 
to deliver them to the port of exit. This is acceptable for non-complying goods if 

' Provided these same products have not been condemned under § 6(c) of the FHSA. 
•S. Rep. No. 11.58, 86th Cong., 2d. Sess. 33 (1960). 
• United States v. Freeman, 3 How. 556-,564 (1845); Sanford v. Comm'r., 308 U.S. 39, 44 (1989). 

See 2A Sutherland Statutory Construction § 51.02, at 290 (1973) 
•Alexander v. Alexandria, 9 U.S. (5 Cranch) 1, 7-8 (1809) (Marshall, J.); United Statas v. 

Stewart, 311 U.S. 60. 64-65 (1940); Erlenbaugh v. United States, 409 U.S. 289, 243-44 (1972) 
(Marshall. J.). 

• 15 U.S.C. 206. 



173 

properly labeled. Only if they are labeled tuid then diverted for actual use in the 
United States are the goods in violation of the Act. By clarifying that "distribution 
in commerce" refers only to subsequent (post labeling for export) "actual use" in the 
United States, it is clear to us that Congress intended to allow the export of non- 
complying products that had at one point been distribubed in commerce and subse- 
quently recalled. 

The legislative history of this provision clearly shows that properly marked and 
labeled products can be exported even though they have been sold in domestic 
commerce. The House Committee Report • stated that: "(I)t should be noted that in 
cases where such product has been distributed in commerce, in order to qualify for 
an exemption, the product... must bear a stamp or label stating that the product is 
intended for export." 

The debate in the House' further supports this interpretation. Mr. Gross asked, 
"Does this mean products which would otherwise be disqualified under this Consum- 
er Product Safety Act could be exported to foreign counties?" Mr. Staggers, Chair- 
man of the House Committee on Interstate and Foreign Commerce, replied in the 
affirmative and noted that "we are not trying to make the law for any country. In 
certain instances certain products might be wrong here, but they might be all right 
in other countries—we do not know." 

When Mr. Gross asked whether this was a double standard, Mr. Moss agreed that 
it was—one standiu-d for Americans and one for foreign consumers, if their govern- 
ments establish standards lower than the United States. Mr. Moss then explained 
that: if we deny our manufacturers a right to participate in that market all 
we are doing is denying them job opportunities because other countries will manu- 
facture and ship into these nations products which conform to their standards." 

Thus, the three statutory export provisions, construed together, support the view 
that Congress intended to create a broad FHSA export exemption. 

Congressional legislation favoring broad export exemption has been modified re- 
cently. The Toxic Substances Control Act provides for export with labeling plus 
notice to EPA, who in turn must inform the relevant foreign govemmenUs). S. ^55, 
the Drug Regulation Reform Act of 1978, echoes this 3-prong approach to exports. A 
similar notice provision has also been incorporated into the House proposed CPSA 
amendments although, as a matter of practice, the CPSC already had utilized 
existing mechanisms, i.e. the World Health Organization and the United Nations, to 
notify foreign countries of potential TRIS exports. 

In our opinion, all the various export provisions seem to be articulating, with 
varying d^rees of precision, a public policy that the United States does not intend 
to set health and safety standards for the World. Under this policy, our responsibili- 
ty to other countries is fulfilled by requiring appropriate labeling and notification to 
foreign countries of impending exports. This allows other countries, based on ade- 
quate information, to make their own choices and to establish their own criteria 
and standards. Moreover, such a public policy does not put American manufacturers 
at an economic disadvantage in the world market—by having, for example, CPSC 
standards, required for certain of their exported products, when such is not the case 
for competing foreign firms. To do otherwise would in effect create an adverse trade 
hurdle that could have severe economic consequences for our domestic economy 
without providing any additional health and safety benefits for the American con- 
sumer. 

Our top priority at CPSC should be to insure that our actions result in increased 
health and safety protection for the American public. We cannot understand how a 
narrowly construed export exemption policy will achieve that. Some might argue 
that it would have a deterent effect on manufacturers, in that they would be more 
careful to manufacture safe products if they knew they could not later "export their 
mistakes". However, we find no basis whatsoever for that reasoning. First there is 
no evidence that manufacturers make their products with an eye on export safety 
values. Second, even if a manufacturer chooses to export patently "unsafe" prod- 
ucts, he or she can do so today, even under the majority s interpretation of the 
FHSA if the goods are not distributed in domestic commerce prior to export. Third, 
if Congress had deterence in mind, it could have easily expresised that in any of the 
above Acts or legislative history. However, Congress failed to even hint at this. 
Therefore, we have no basis whatsoever for implying such an intent to Congress. 

Above all, it seems clear to us that the issue of exports cuts across many laws and 
agencies and that there must be some consistency and fairness in our United States 
export policy. 

• H.R. Rep. No. 92-1153, 92d. Cong., 2d. Ses8. (1972) pt. 45. 
• 118 Cong. Rec. H. 86 98-99 (daily ed. Sept. 20, 1972). 

J1-4J4 O - 79 • U 
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Obviously, we do not favor, nor do we encourage laws that endanger the health 
and well-being of citizens around the world. However, we must conclude that the 
answer to the critical question posed earlier is: yes, the owner of a product, once 
sold or offered for sale in domestic commerce, can subsequently export without 
incurring penalties under the FHSA. After a careful review of all the statutes we 
administer, we can reach no other conclusion then that Congress intended to permit 
such export. 

S. JOHN BYINGTON, Chairman. 
BARBARA H. FRANKUN, Commissioner. 

Mr. DANIELSON. There was a third document to which you re- 
ferred. 

Mr. BYINGTON. NO, sir. 
Mr. DANIEXSON. Just two. Fine. 
NOW, we don't have the time to permit the reading of these 

documents at this moment. I would like to have you give me a very 
succinct summary of the thrust of Barbara Franklin's letter of 
today and following that a very succinct summary of the opinion to 
which you referred. 

Mr. BYINGTON. C!ommissioner Franklin's letter, as I would read 
it, states that she does believe that indemnification is merited, but 
she takes no position as to whether or not prior export of goods 
should have an adverse impact. 

Mr. DANIELSON. By prior export, define that, please. 
Mr. BYINGTON. Some people have exported Tris-treated garments 

in the past few months. The question is whether these actions 
should adversely affect their ability to collect under this legisla- 
tion. 

Mr. DANIELSON. She takes no position on it? 
Mr. BYINGTON. She takes no position. She questions it, because 

she says that the companies that exported properly marked, la- 
beled products before May 5 violated no law, regulation or policy. 

Mr. DANIELSON. May 5 of what year? 
Mr. BYINGTON. This year, 1978. 
On the other hand, there are issues beyond compliance with law, 

r^ulation, and policy that you may want to consider, since indem- 
nification is an extraordinary remedy. 

The dissenting opinion that was issued today by Commissioner 
Franklin and myself relates to the position by the majority of the 
Commission. In a 3-to-2 vote, the majority changed the prior policy 
of the Product Safety Commission. 

The prior policy was that there was no statutory authority under 
the Federal Hazardous Substances Act for us to prohibit the export 
of banned hazardous substances, if those exports were properly 
labeled and marked for export as outlined in the act. 

However, the majority of the Commission has reversed that posi- 
tion £md has indicated that those goods which were previously 
disseminated in domestic commerce and then recalled cannot be 
relabeled and exported. 

Commissioner Franklin emd I do not believe that the statute 
supports that distinction, and that properly labeled goods can be 
exported. Therefore, I do not believe that prior export, which was 
permitted by the policy of CPSC, and which I believe is still appro- 
priate if the goods are properly labelled, should have any adverse 
implication for indemniHcation. 
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Mr. DANIELSON. On the second portion you talk about prior and 
subsequent, and we are talking about May of 1978; is it the thrust 
of the dissenting opinion of today, dated June 15, 1978, that the 
Commission does not have jurisdiction to bar export if the goods 
are properly labeled? 

Mr. BYINGTON. I think we have jurisdiction. I just think we have 
no authority to bar the export. I think we have jurisdiction of the 
goods, but the statute says we cannot prohibit their movement in 
domestic commerce if they are properly labeled for export and they 
are going to be exported. 

Mr. DANIELSON. I see by jurisdiction you meant having the legal 
authority to do s6mething, and you are saying you don't think you 
have the legal authority. 

Mr. BYINGTON. That is absolutely correct. 
Mr. DANIELSON. I understand your two points there. 
I want to ask you just a few questions. 
First of all, how many members are on the Consumer Product 

Safety Commission? 
Mr. BYINGTON. At the moment there are five. The reason why 

Mr. DANIELSON. What is the actual complement? 
Mr. BYINGTON. The full complement is five Commissioners, but 

there has been signficiant movement and shifting during the last 
18 months. Both the numbers and the individuals have changed. 

Presently there are five Commissioners. This is the first time 
since I have been Chairman—nearly 2 years—that we have five 
properly constituted Commissioners. At times we have been down 
to three. 

Mr. DANIELSON. How many improperly constituted Commission- 
ers? I am trying to get some numbers, sir, and this should be very 
easy. You count them on both hands. 

Mr. BYINGTON. There are five Commissioners today. 
Mr. DANIELSON. All right. How many were there at the time you 

issued your ruling about April 8, 1977? 
Mr. BYINGTON. There were four Commissioners. 
Mr. DANIELSON. HOW about the 1974 ruling? It was issued in 

1974, effective 1975? 
Mr. BYINGTON. The first sleepwear standard was issued by the 

Department of Commerce. The one you refer to was the second one 
covering aizes 7 to 14, was issued by CPSC. There were five Com- 
missioners. 

Mr. DANIELSON. Fine. We are not talking about 50 or anything 
like that? 

Mr. BYINGTON. NO, sir. 
Mr. DANIELSON. All right. Thank you. 
Now, what is the statutory mission, the charge of the Consumer 

Product Safety Commission. What are you supposed to do? 
Mr. BYINGTON. I think we have three overriding responsibilities. 

The first one is stated in the statute: To protect the Americsm 
public from unreasonable risks of injury associated with consumer 
products. 

The second is to be a central point for the collection of injury 
data, so the determination as to whether regulation is necessary 
can be focused at a single point. 
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The third is to provide assistance in research and development 
on comparative saifety, consumer education and so as to increase 
awareness of safety at both the manufacturer and consumer level. 

These are the purposes expressed in the Consumer Product 
Safety Act which we consider to be the overriding act and control- 
ling act for the Commission. 

Mr. DANIELSON. Those are the three principal missions, then 
they are one mission in three parts. 

Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. Does the Commission, through its own facilities 

and personnel or by contract do any testing of substances? 
Mr. BYINGTON. Yes. 
Mr. DANIELSON. TO see whether they impinge upon your mission? 
Mr. BYINGTON. Yes, sir. We do testing and we do testing under 

contract. 
Mr. DANIELSON. You do testing and what ? 
Mr. BYINGTON. We do testing and we contract for testing. 
Mr. DANIELSON. Assuming you find that a substance may be 

carcinogenic, what do you perceive the proper role of the Conmiis- 
sion to be? 

Mr. BYINGTON. Normally we do not do the kind of basic research 
that would determine whether or not a substance is carcinogenic. 
We would become involved at some point after that basic research 
had been accomplished by the National Cancer Institute, for exam- 
ple. Our testing would be concerned with whether or not the sus- 
pect substance is present in consumer products. This information, 
of course, would allow us to make a basic determination as to our 
jurisdiction. 

If we determine we do have jurisdiction, because the substance is 
present in consumer products, we have just put out a new policy on 
the regulation of potential carcinogens. That policy in some re- 
spects  

Mr. DANIELSON. Are you saying you have just put out  
Mr. BYINGTON. We have just issued a mfyor policy within the last 

2 or 3 weeks. 
Mr. DANIELSON. Let's disregard that for a moment, because we 

are talking about things that happened in 1975, 1976, and 1977, 
and we have to think in that context. 

Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. And even though you might find today with a 

new regulation you were wrong then, I am not going to tire you 
with what you know today. So, if you had some knowledge or 
reason to believe in the carcinogenicity of some substance, what 
would you have done in 1975? 

Mr. BYINGTON. Back at the time we first issued the statement? 
Mr. DANIELSON. Let's say April of 1977. This started in 1976, in 

April of 1977 you put on a ban. 
Mr. BYINGTON. Yes, sir. About 1975, the National Cancer Insti- 

tute undertook a study of Tris, and we cooperated in that. Early in 
1976, just prior to my becoming chairman, as Chairman Simpson 
testified yesterday, the Commission was petitioned by the Environ- 
mental Defense Fund to require labeling of Tris-treated garments, 
because Tris did not pass the newly-developed Ames test. 

Mr. DANIELSON. Was that 1975 or 1976? 
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Mr. BYINGTON. My recollection, if it is correct, is early 1976. 
Mr. DANIELSON. I think you are right. 
Mr. BYINGTON. When I became Chairman, on June 2, 1976, Tris 

was one of the first items that came before us. The decision the 
Commission made, as I would interpret it, was we were not going 
to proceed with that petition because we anticipated having the 
results of the National Cancer Institute study within the next few 
months, sometime that fall. The results of that much more deHni- 
tive study would provide us with the basis for evaluating the 
seriousness of any hazard presented by Tris. 

Mr. DANIELSON. I want to follow a thread here, if I can. 
You got the petition from the Environmental Defense Fund in 

early 1976, was it? 
Mr. BYINGTON. I think so. 
Mr. DANIELSON. It's March, apparently, counsel tells me March 

of 1976. And they asked you to have these goods labeled? 
Mr. BYINGTON. Correct. 
Mr. DANIELSON. What was the nature of the label, not "Sunshine 

Sleepwear," but what was the label? What did it call for? 
Mr. BYINGTON. There was a lot of debate on that as to what it 

would say. 
Mr. DANIELSON. Can you try to just get down to the forest? I 

can't count the leaves here, what was the thrust of the label they 
wanted? 

Mr. BYINGTON. The debate centered around whether the label 
would say that this garment has been treated with Tris or whether 
it would say, warning, this garment has been treated with Tris, 
which some tests indicate may be carcinogenic, or whatever. There 
were a number of labels proposed and discussed, all of which were 
designed to provide consumers with some degree of warning about 
the fact that Tris was in the garment and there might be some 
problem with Tris. 

Mr. DANIELSON. Some problem with Tris, or was the word "car- 
cinogenic" actually spelled out and used in their petition? 

Mr. BYINGTON. I can't recall, Mr. Chairman, but I would I am 
sure at least one of the versions recommended the word in it. 

Mr. DANIELSON. All right. 
Mr. BYINGTON. Or "cancer causing." 
Mr. DANIELSON. All right, "cancer causing." 
You had the word "cancer" or the word "carcinoma" or a frac- 

tion thereof in writing, by you, I mean the Commission, as early as 
March of 1976? 

Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. With respect to the substance called Tris? 
Mr. BYINGTON. We had the results of a then new test. 
Mr. DANIELSON. The Ames test? 
Mr. BYINGTON. Called the Ames test, which cleumed  
Mr. DANIELSON. I am only thinking of the date now, March of 

1976. But in the Ames test Or in the petition for a labeling, the 
word "carcinogenic" or a related root word or "cancer causing" did 
appear in the petition? 

Mr. BYINGTON. Yes. 
Mr. DANIELSON. In writing that you can look at it with your eyes. 
Mr. BYINGTON. Yes, sir. 
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Mr. DANIELSON. It was a subject of discussion by the Commis- 
sion? 

Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. I am not questioning your judgment; I am trjrlng 

to put together a chronology of events here. 
At that time or shortly thereafter, you determined through the 

National Institutes of Health, the National Cancer Institute, that 
tests were being made or you requested that tests be made, one or 
the other, is that true? 

Mr. BYINGTON. NO, sir, that was started over a year in advtmce 
of that. 

Mr. DANIELSON. Had you known that before the petition? 
Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. Before the petition? 
Mr. BYINGTON. Yes, sir; we cooperated, in fact, we provided the 

National Cancer Institute with the samples back in September of 
1975. 

Mr. DANIELSON. All right. 
What caused you to, something triggered you to take that action. 

What prompted you to do that action? 
Mr. BYINGTON. The National Cancer Institute had chosen Tris as 

one of about 200 to 300 different chemicals they took a look at. We 
cooperated with NCI in getting the samples for them to begin their 
studies. 

Mr. DANIELSON. All right. Now, in other words, the National 
Cancer Institute triggered you to refer it to the National Cancer 
Institute, in effect, so the emphasis now is coming from the Nation- 
al Cancer Institute. 

Did they have Tris listed along with the 200 or 300 substances 
that we had some reason to believe could be carcinogenic or did 
they just say they were substances they were testing as to carcino- 
genicity? 

Mr. BYINGTON. Mr. Chairman, I don't have any idea. I was not 
around at that time. All I know is the National Cancer Institute 
has had a number of chemicals under testing procedures, and they 
are continuing to test hundreds now. 

How they select them is a process that you have to discuss with 
the National Cancer Institute. 

Mr. DANIELSON. I realize that. But I was going to ask you is it 
not true they are testing substances at sill times? 

Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. That is one of their missions? 
Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. DO you know if there was any particular red flag 

that caused them to test Tris or was it just one of the things that 
came up for testing? 

Mr. BYINGTON. I have no knowledge of that. 
Mr. DANIELSON. OK. When was the Ames test information, in 

1976? 
Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. Then, that is subsequent to their testing in 1974 

and 1975. Was the Ames test information, the first information 
that you know of, which you received, which specifically related to 
carcinogenicity? 
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Mr. BYINGTON. TO the best of my information, that is the first 
specific test result that was provided to the Commission. 

Mr. Garrish pointed out that the Ames test relates to mutagene- 
sis, not carcinogenesis, but some believe there is a relationship. 

Mr. DANIEISON. Right. I know. Now, does your organization, or 
did, it keep abreast reasonably well of the literature on hazardous 
substances, as far back as, I suppose, since it was created? Would it 
not have that obligation? 

Mr. BYINGTON. Yes, sir; I think it not only had the obligation but 
I think it did that. However, it would only be fair to point out, I 
think, that both the National Commission on Product Safety's 
report, which was the basic report for the formation of the Con- 
siuner Product Safety Commission, and most of the debates in the 
House and Senate related to acute hazards and not chronic haz- 
ards. 

Mr. DANIELSON. Relates to what? 
Mr. BYINGTON. Acute hazards, not chronic hazards. Acute haz- 

ards can best be related to  
Mr. DANIELSON. I think the testimony is graying again. What I 

want to know is does your organization keep abreast of the litera- 
ture on things that may be hazardous? 

Mr. BYINGTON. Yes. But the point I am trying to make is our 
organization was not set up for significant involvement in cancer 
or cancer-causing agents. We were primarily involved in dealing 
with cuts, abrasions, lacerations, bicycles, flammability, electrical 
shock, and that type of thing. 

We did have a very small health and toxicology unit which was 
there primarily to deal with our responsibilities under the Poison 
Prevention and Packaging Act. 

Mr. DANIELSON. YOU had a library research staff? 
Mr. BYINGTON. NO, sir, we do not. We have a couple of people in 

the library, you remember. 
Mr. DANIELSON. YOU receive the magazines, the publications of 

the trade papers said so on which contained this sort of 
information. 

Mr. BYINGTON. We received a few of them, but when I became 
Chairman, one of the first questions laid to me was the fact we 
have an extraordinarily deficient library in the whole area of 
chronic hazards. If we were going to get into that area, we had to 
do something about it. 

Mr. DANIELSON. I ask these questions for a very specific reason. 
One of your four points on page 6 was the degree to which the 

industry acted reasonably in using Tris during the period in which 
this was the practice. 

I am not criticizing your organization. But it's apparent to me 
from your answers that you did not know, and you apparently had 
no reason to believe that Tris was carcinogenic, at least not prior 
to the Ames test of 1976, and that would probably be a red flag 
causing a little attention. 

You already knew at that time that National Cancer Institute 
was studying Tris, and your people rendered a judgment that 
rather than do something now, we are going to hear from the 
National Cancer Institute shortly, and that will be a more defini- 
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tive test, so why don't we wait until we hear from the National 
Cancer Institute. 

I may be oversimplifying it, but it looks to me that is just about 
what you did. 

Mr. BYINGTON. Yes, sir, I would agree. In fact, I would make only 
two suggested changes. One is I don't think that Ames test at that 
time raised a red flag, I think it raised a yellow fleig of caution. 

Mr. DANIELSON. All right, we will reduce red to yellow. 
Mr. BYINGTON. That is where I think it still belongs. 
Mr. DANIELSON. That is all right, and I appreciate your 

frankness. 
I am just trjdng to work out whether we should send this to the 

Court of Claims. 
Now, you did get something back from National Cancer Institute 

along in April, I think the 4th of April of 1977. 
Mr. BYINGTON. Yes, sir, but we received the raw data back in 

February of 1977, the computer data. That data was then reviewed 
by the National Cancer Institute's Risk and Assessment and Data 
Evaluation Committees. The Data Evaluation Committee took a 
look at it to determine whether or not the tests were run well and 
met certain criteria, and the Risk Assessment Committee looked at 
it to determine whether or not the results flow from the data, at 
cetera. 

We received that at the end of March, and we then acted on it on 
the 7th of April. 

Mr. DANIELSON. The yellow flag is turning orange about now. 
Mr. BYINGTON. Sir, when we got the raw data from the National 

Cancer Institute, it became a very bright red. At that point we had 
to have it conflrmed, and within 30 days it was. 

Mr. DANIELSON. "The first week in April was when you issued 
your order. 

Mr. BYINGTON. That's right. 
Mr. DANIELSON. Your point, in fact it runs through all of this 

testimony, was, should the industry have known, did they know or 
should they have known, as prudent people, or should they have 
made tests to determine the carcinogenicity of Tris up to this time. 

You people by statute are charged with the responsibility of 
monitoring these substances, in the literature at least, and being 
on the alert for them, and it really did not come home to you, at 
least until late 1976 or early 1977, that you might have a real 
problem. 

In April of 1977 was when that first order went out, and that 
was the end of Tris, I guess, so far as treating sleepwear is con- 
cerned. From that I am going to have to make up my mind, but 
can I infer clearly from that together with the balance of the 
evidence, whether the industry knew or should have known as far 
back as 1971, 1972, that they might have a problem with Tris on a 
cancer-causing basis? 

I am just about done. Those are the main (juestions I wanted to 
ask. 

In 1971, that was when you put out your standards for ages or 
sizes 0 to 6. 

Mr. BYINGTON. Yes, sir; that was done by the Department of 
Commerce. 
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Mr. DANIELSON. Right, OK, the Department of Commerce. 
Mr. ByiNGTON. Yes, sir. 
Mr. DANIELSON. IS there any way that you know of that the 

manufacturers could have reached those flammability standards 
without the use of Tris? 

Mr. BYINGTON. Not having been privy to that decision, and I say 
that only because that should be noted as I state my opinion  

Mr. DANIELSON. Sure. 
Mr. BYINGTON. But I understand, on the basis of the record and 

conversations I have had with people who were present at that 
time, that the industry raised questions about the lack of knowl- 
edge about chemicals that would essentially be required. Most, if 
not £dl, of the fabrics that were then in use would require chemical 
treatment, Mr. Simpson testified yesterday, if they were going to 
meet the standard. It was only some very new fabrics that might 
pass the standard without chemical treatment. 

Mr. DANIELJ90N. You are not sure of that, though; is that correct, 
sir? 

Mr. BYINGTON. I do not know what the state of the art was at 
that time from first hand experience. 

Mr. DANIELSON. You would not be able to state positively then 
they could have reached the standard without Tris? 

Mr. BYINGTON. It is my understanding they could not have 
reached the standard without some type of chemical treatment. 

Mr. DANIELSON. In 1974 the sizes were expanded to include sizes 
7 to 14? 

Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. I understand there was a revision of the stand- 

ard at that time, the flammability standards were modified, low- 
ered slightly an3rway, and it began to be possible to reach the 
standard without chemical additives; is that correct? 

Mr. BYINGTON. Yes, sir, there were some changes in the fabric 
industry, and some of the new fabrics that were coming on the 
market were able to do so. 

Mr. DANIELSON. But you also had changed the flammability 
standard slightly. 

Mr. BYINGTON. Our technical staff explains that back in 1974, 
when we issued the 7 to 14 standards, we left out the residual 
flame test which had been previously incorporated and until re- 
cently was incorporated in the 0 to 6 standards. 

Mr. DANIELSON. Until recently? 
Mr. BYINGTON. We made some modifications in the children's 

sleepwear standard just recently. 
Mr. DANIELSON. Are you talking about 1974, 1975, 1976, or 1977? 
Mr. BYINGTON. The end of 1977 and the beginning of 1978. 
Mr. DANIEUSON. But that stfmdard was not changed in 1974 

then? 
Mr. BYINGTON. The new standard that came out covering 7 to 14 

was slightly different than 0 to 6X standard because it did not 
contain the residual flame test. 

Mr. DANIELSON. That was changed in 1974? 
Mr. BYINGTON. That is right. 
Mr. DANIELSON. But you only changed it with respect to sizes 7 to 

14 and not with respect to sizes 0 to 6X? 
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All right. I would like to have and maybe we have it, I would 
like to have a copy of the order, regulation or whatever you want 
to call it that was issued in 1971 on that first bracket, the ones in 
1974 on the sizes 7 to 14, your pronouncement of April 8, 1977, and 
now we have covered the substance. 

Mr. BYINGTON. Could we submit for the record, if we have not 
already done so, the modifications? 

Mr. DANIELSON. The recent ones, I cut you off a little while ago. 
Yes, it fits here now. 
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PART 161&—STANDARD FOR THE FLAM- 
MABILITY OF CHILDREN'S SLEEIWEAR: 
SIZES 0 THROUGH 6X (FF 3-71) 

See. 
1815.1 
iais.a 
iei5.3 
1616.4 
1616.6 

Subpirt A—^The Standard 

Dennttlons. 
Scope ftnd application. 
0«ueral requirements. 
Test procedure. 
Labeling requlrementa. 

Siibpart B—Rufci and RagutaClons 

1616J1    Labeling,   recordkeeping,   advertis- 
ing, retail display and guaranties. 

Subpail C—IntarpretaUens and Pollcia* 

1615.61 IReserred] 
1616.62 Policy and Interpretation relattve to 

Items In Inventory or as to rec- 
ordkeeping requirements. 

1615.63 Policy regarding garment produc- 
tion unit IdentlOcatlon. 

Subpart A—^The Standard 
AvTHOarrT:   Sec. 4, Sec. 67 stat.   112, as 

amended. 81 stat. 669-70: 16 VS.C. 11B3. 

Sotncz: 40 FR 50903. Dec. 30. 1975, unless 
otherwise noted. 

S I6IS.I    Definitions. 

In addition to the deflnltlons given 
In section 2 of the Flammable Fabrics 
Act. as amended (sec. 1, 81 Stat. 568: 
15 U.S.C. 1191). and the procedures un- 
der the act for setting standards (Part 
1607 of this chapter) the following defi- 
nitions apply for the purposes of this 
Standard: 

(a) "Children's Sleepwear" meaiu 
any product of wearing apparel up to 
and including size 6X, such as night- 
gowns, pajamas, or similar or related 
Items, such as robes, intended to be worn 
primarily for sleeping or activities re- 
lated to sleeping. Diapers and underwear 
are excluded from this definition. 

(b) "Size 6X" means the size defined 
as 6X in Department of Commerce 
Voluntary Product Standard, prevlouslj 
identified as Commercial Standard. Cb 
151-50 "Body Measurements for the Siz- 
ing of Apparel for Infants, Babies. Tod- 
dlers, and Children."' 

(c) "Item" means any product of 
children's sleepwear, or any fabric or 
related material intended or promoted 
for use in children's sleepwear. 

(d) "Trim" means decorative ma- 
terials, such as ribbons, laces, em- 
broidery, or ornaments. This definition 
does not include (1) individual pieces less 
than 2 inches in their longest dimeasion, 
provided that such pieces do not consti- 
tute or cover In aggregate a total of more 
than 20 square inches of the item, or (2) 
functional materials (findings), such as 
zippers, buttons, or elastic bands, used 
in the construction of garments. 

(e) "Test Criteria" means the maxi- 
mum char length and residual flame time 
which a sample or specimen may exhibit 
In order to pass an individual test. 

(f) "Char Length" means the distance 
from the original lower edge of the 
specimen exposed to the flame In accord- 
ance with the procedure specified In 
9 1615.4 Test procedure to the end of the 
tear or void In the charred, burned, or 
damaged area, the tear being made In 
accordance with the procedure specified 
in § 1615.4(g)(2). 

(g) "Residual Flame Time" Is defined 
as the time from removal of the burner 
from the specimen to the final extinction 
of molten material or other fragments 
flaming on the base of the cabinet. 

• Coplis available from the National Tech 
nical Information Service. 6285 Port Royal 
Street, Sprlngfleld, VA 22101. 
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(h) "Afterglow" means the continua- 
tion of glowing of parts of a specimen 
after flaming has ceased. 

(1) "Fabric Piece" (Piece) means a 
continuous, unseamed length of fabric, 
one or more of which make up a unit. 

<J) "Fabric Production Unit" (Unit) 
means any quantity of finished fabric 
up to 5,000 linear yards for normal sam- 
pling or 10,000 linear yards for reduced 
sampling which has a specific Identity 
that remains unchanged throughout the 
Unit except for color or print pattern 
as specified In S 1615.4(b). For purposes 
of this definition, finished fabric means 
fabric In its final form after completing 
its last processing steps as a fabric except 
for slitting. 

(k) "Garment Production Unit" 
(Unit) means any quantity of finished 
garments up to 500 dozen which have 
a speciflc identity that remains un- 
changed throughout the Unit except for 
size, trim, findings, color, &nd print pat- 
terns as specified in 5 1615.4(b). 

(1) "Sample" means five test speci- 
mens. 

(m) "Sp<>clmen" means an 8.9 x 25.4 
cm. (3.5 X 10 in.) section of fabric. For 
garment testing the specimen will In- 
clude a seam or trim. 
§ 16IS.2    Scope and application. 

(a) This Standard provides a test 
method to determine the flammabillty of 
items as defined in § 1615.1(c). 

(b) All items as defined in S 16X5.1 (c) 
kre subject to requirements of this stand- 
ard. 

(c) The flammabillty standards for 
clothing textiles and vinyl plastic film. 
Parts 1610 and 1611 of this Chapter, are 
superseded by this Part 1615 Insofar as 
they apply to Items defined In I 1615.1 
(c). 
S 16IS.3    General requirement*. 

(a) SummoTy o/ Test Method. Five 
conditioned specimens, 8.9 x 25.4 cm. 
(3.5 X 10 In.), are suspended one at 
a time vertically In holders In a pre- 
scribed cabinet and subjected to a stand- 
ard flame along their bottom edge for a 
specified time under controlled condi- 
tions. The char length and residual 
flame time are measured. 

(b) Test Criteria. The test criteria 
when the testing Is done In accordance 
with i 1615.4 Test procedure are: 

(1) Average Char Length. The average 
char length of five specimens shall not 
exceed 17.8 cm. (7.0 In.). 

(2) Fuil Specimen Burn. No individu- 
al specimen shall have a char length of 
25.4 cm. (10 in). 

(3) Residual Flame Time. No individu- 
al specimen shall have a residual flame 
time greater than 10 seconds. 
§ 1615.4    Test procedure. 

(a) itpparatus—(1) Test Chamber. 
The test chamber shall be a steel cab- 
inet with inside dimensions of 32.9 cm. 
(12iyio In.) wide, 32.9 cm. (12i!H<i In.) 
deep, and 76.2 cm. (30 In.) high. It shall 
have a frame which permits the suspen- 
sion of the specimen holder over the cen- 
ter of the base of the cabinet at such a 
height that the bottom of the specimen 
holder Is 1.7 cm. (^4 in.) above the high- 
est point of the barrel of the gas burner 
specified In paragraph (c) of thU 
section and perpendicular to the 
front of the cabinet. The front of the 
cabinet shall be a close fitting 
door with a glass Insert to permit 
observation of the entire test. The cab- 
inet floor shall be covered with a piece of 
asbestos paper, whose length and width 
are approximately 2.5 cm. (1 in.) less 
than the cabinet floor dimensions and 
whose thickness is a nominal 0.3 cm. (Va 
In.). A piece of asbestos paper at least 
15.2 x 15.2 cm. (6x6 in.) and of nom- 
inal thickness of 0.15 cm. (^o In.) or less 
shall be used to catch the drips or other 
fragments and this latter paper shall be 
changed after each specimen which drips 
has been tested. The cabinet to be used 
In this tsst method Is illustrated In 
Figure 1 and detailed In Engineering 
Drawings, Nos. 1 to 7. 

(2) Specimen Holder. The specimen 
holder is designed to permit suspension 
of the specimen in a flxed vertical posi- 
tion and to prevent curling of the speci- 
men when the flame is applied. It shall 
consist of two U-shaped 0.20 cm. (14 ga. 
USS) thick stoel plates. 42.2 cm. (10% 
In.) long, and 8.9 cm. (3.5 In.) wide, with 
aligning pins. The openings In the plates 
shall be 35.6 cm. (14 In.) long and 5.1 
cm. (2 in.) wide. The specimen shall 
be flxed between the plates, which shall 
be held together with side clamps. The 
holder to be used In this test method Is 
illustrated in Figure 2 and detailed In 
Engineering Drawing No. 7. 

(3) Burner. The burner shall be sub- 
stantially the same as that Illustrated In 
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Figure 1 and detailed tn Engineering 
Drawing No. 6. It shall have a tube of 
1.1 cm. (0.43 In.) Inside diameter. The 
Input line to the burner shall be 
equipped with a needle valve. It shall 
have a variable orifice to adjust the 
height of the flame. The barrel of the 
burner shall be at an angle of 25° from 
the vertical. The burner shall be 
equipped with an adjustable stop collar 
so that it may be positioned quickly un- 
der the test specimen. The burner shall 
be connected to the gas source by rubber 
or other flexible tubing. 

(4) Gas Supply System. There shall t3 
a pressure regulator to furnish gas to the 
burner under a pressure of 129;±I3 mm. 

Hg (2Y2±V^ lbs. per sq. In.) at the burner 
Inlet. 

(5) Gas. The gas shall be at least 97 
percent pure methane. 

i6) Hooks and Weights. Metal hooks 
and weights shall be used to produce a 
serie.<: of loads for chnr length determina- 
tions. Suitable metal hooks consist of 
No. 19 gauge steel wire, or equivalent, 
made from 7.6 cm. (3 In.) lengths of 
the wire, bent 1.3 cm. (0.5 In.) from one 
end to a 45* angle hook. The longer end 
of the wire Is fastened around the neck 
of the weight to be used and the other 
In the lower end of each burned speci- 
men to one side of the burned area. The 
requisite loads are given in Table 1. 

VtHTILfTION PORTS suw>o»r red 
SPECIMEN HOLDER 

•\ 

watLmm 
torn 

•muKR 
•MewtN HOLOCM 

PMUKI 

•\ 

VERTICAL TEST CABINET 
nmiMi 



186 

Chapter II—Consumer Product Safety Commitsion $1A15.4 

^ 

44 1   ..- 

fif M\\ -tr: 

// 

I    I •/ 

'•- :_cjtf4ua?«rn 

287 



187 

i 1615.4 Title 16—Commercial Practices 

•aaar- 

-•"IS*" *-,iv^>'-,ivif*'A-r' 

\ 

J'S-w^tegiSF.'' 

x: 

L 



188 

Chapter II—Coniumer Product Sofely Commtttion ( 161S^ 

=55T^ 
5f—^ -•/^V 

239 



189 

«1615^ Title 16—Commtrcial Practicet 

f7 
-h 

U-^     7-    •*- 

K^ 
i« 

JTT >- 
««»«KaictH* iMh» 

f^7      'Vutfi ~"| •CW«..l«<»€l.«l««l««»l I 1^ V^ *i 

WS^ tan.    Mcn. 

I—H 

7 2S^ 

—•i—-N> 
f^ 

MMMI U« 

SM 

S1.454 O - 79 . 13 



190 

Chapter II—Contumar Product Safety Cemmltslen i 1613^ 

^ 
-•H I—»- 

^ 

4 

si 

.1 mMVU. 

nb.«ii«f WHUCf 

rU' 

4if      +j u. 
Mft        HSaMV 

241 



191 

f 161 S.4 Title Tfr—Commercial Practical 

t~* "" >\ . -^n 
^iA 

 ^  il 
•I—I   • 

aVBiaCMt I 

A..- 

U-s- •n 
T^ 

-1-4 
XT 

^:% 

S^l 

tr 

^ 
kn«ji He* %^m UUM 

• <«•. IMSt 

i^ S.ll J^ M 

m —TLJ 
— >I 

R 

jim 
»  ,^ 

-t 
L IttI 

»s 



192 

Chapter II—Consumer Product Safety Commission § 161 S.4 

I^ 

^ i 
I 

•i—I- 

<: 

~   1 1* 

• If 

11 -««   1 -—1 

1 

^ " •<• 

*   PI 
"   ""^ 

! 
!-M <* 

~^ 
1 

ii 
it 

rr 
I    1 

*** 
^^^_^ 

\l = = 3S SS B= ^»S£=3 *=: 
" 

•H 

-!« 

.^ 

l-|. 

i 

MB 



193 

i 1615.4 Title  16^Commercial Proclic** 

TABIX 1.—Oriffinal falirie tccielit' 

Grmms per 
tqUBip ojclrr 

Ouncfs prr 
square yard 

Loads 

Uraiiix   Pound! 

Usjihan 11)1  
101 loVn  

. Ln<lhan)  

. 3lu«  
. G tu 10  

M i           II 12 
1114              .» 

W7 In 33S.  .    .    . 22S •          .in 
Cratirr ihuiUg.. fireuUr than 10. J40H         n 

* Vflchl nt the oilKl'<nl fubrlc. roiitaiiilnit no si>iini< or 
trim. Is calcuUI«d rtoni Ihr wrirhl uf it «|tei Inini whUh 
bat breii cuiKllliiinrJ (o- ul Ifvi S h at Jl±l.l° C (7ii±2" 
F) and &S^J K't ri-lalivr huniiiiily. ShfirtiT condttiniilnc 
tllDM Miav bfl u-^d U the ch mer in wrtfrht of a stJe< linen 
In sucevssife wrl|(>it)iAl ina'le ul liilerval^ ot ii.il len 
than 2 h doea not cice«d U.2 |ict u( th« weight ol ttla 
•pectioeu. 

(7) Stopuxttc/t. A Stopwatch or similar 
timing device shall be used to measure 
time to 0.1 second. 

(8) Scale. A linear scale graduated In 
millimeters or 0.1 'nch divisions shall be 
used to measure char length. 

(9) Circulating Air Oven. A forced clr- 
ctdatlon drying oven capable of main- 
taining the specimens at 10S±2.8* C. 
(321 ±5* F.). sbaU be used to dry the 
specimen while mounted in the specimen 
holders.' 

(10) Des<cca<or. An alr-tlght and 
moisture-tight desiccating chamber shall 
be used (or cooling mounted specimens 
after drying. Anhydrous silica gel shall 
be used as the deslccant In the desic- 
cating chamber. 

(11) Hood. A hood or other suitable 
enclosure shall be used to provide a draft- 
free environment surrounding the test 
chamber. This enclosure shall have a fan 
or other suitable means for exhausting 
smoke and/or toxic gases produced by 
testing. 

(b) Specimen* and sampUng—Gen- 
eral. (1) The test criteria of 5 1615.3(b) 
shall be used In conjunction with the fol- 
lowing fabric and garment sampling 
plan, or any other approved by the Con- 
sumer Product Safety Commission that 
provides at least the equivalent level of 
(Ire safety to the consumer. Alternate 
sampling plans submitted for approval 
shall have operating characteristics such 
that the probability of Unit acceptance 
at any percentage defective does not ex- 
ceed  the corresponding  probability  of 

• OptloD I of ASTM. D2884-e7T. "Method of 
T«Bt for Amount of Moisture In Textile M«- 
terlaU," ilescrlt>es a ssttsfaetory oven (1970 
Book of ASTM Stmndards. Part 34. published 
IV tbe American Society for Testing and 
Materlats. 1916 Race Street, FhUadelphIa, 
PB.19103). 

Unit acceptance of the following sam- 
pling plan In the region of the latter's 
operating characteristic curves that lies 
between 5 and 95 percent acceptance 
probability. 

(2) DlfTerent colors or different print 
patterns of the same fabric may be in- 
cluded In a single Fabric or Garment 
Production Unit, provided such colors or 
print patterns dcmon<:trate ch.ir lengths 
and residual flame times that are not 
significantly different from each other as 
determined by previous testing of at least 
three Samples from each color or print 
pattern to be included In the Unit. 

(3) Garments with different trim and 
findings may be included in a single 
Garment Production Unit providing the 
other garment characi^ristlcs are identi- 
cal except for size, color, and print pat- 
tern. 

(4) For fabrics wha«ie flammablllty 
characteristics are not dependent on 
chemical additives or chemi'-al reactants 
to fiber, yams, or fabrics, the launder- 
ing requlremen* of paragraph 'g' '4i of 
this section Is met on subsequent Fabric 
Production Units If results of testing an 
Initial Fabric Production Unit demon- 
strate acceptability according to the re- 
aulrements of paragraph (c) of this sec- 
tion. Normal Sampling, both before and 
after  the appropriate laundering. 

(5) If the fabric has been shown to 
meet the launrierine refuli-ement. para- 
graph (g) (4) of this section, the gar- 
ments prodtired from that fabric are not 
required to be laundered. 

(6) Each Samn'e (five specimens) for 
all Fabric Sampling .shall be selected so 
that two specimens are In one fabric di- 
rection (machine or cross-machine) and 
three specimens are in the other fabric 
direction excent for the additional 
Sample selected after a failure. In which 
case, all five specimens shall be selected 
In the same fabric direction In which the 
specimen failure occurred. 

(7) Fabric Samples may be selected 
from fabric as outlined In paraeraph (c) 
of this section entitled Fabric Sampling, 
or. for verification purposes, from ran- 
domly selected garments. 

(8) Multilayer fabrics shill be tested 
with a hem of approximately 2 5 cm. (1 
In.) sewn at the bottom edge of the speci- 
men with a suitable thread and stitch. 
The specimen shall Include each of the 
components over Its entire length. Gar- 
ments manufactured from multilayer 
fabrics shall be tested with the edge fln- 
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Ish at the bottom edge of the specimen 
which Is used in the garment. 

(c) Specimens and Sampling—Fabric 
Sampling. A Fabric Production Unit 
(Unit) is either accepted or rejected In 
accordance with the following plan: 

(1) Normal Sampling Select one Sam- 
ple from the beginning of the first Fabric 
Piece (Piece) In the Unit and one Sam- 
ple from the end of the last Piece in the 
Unit, or select a sample from each end 
of the Piece If the Unit Is made up of 
only one Piece. Test the two selected 
Samples. If both Samples meet all the 
Test Criteria of 5 1615 3(b). accept the 
unit. If either or both of the Samples 
fall the 17.8 cm. (7.0 in.) average char 
length criterion. n615.3(b) (1). reject 
the Unit If two or more of the individual 
specimens, from the 10 selected speci- 
mens fall the 25.4 cm. (10 In.), char 
length. .3(b)(2). and/or the 10 second 
residual flame time criteria, 5 1615.3(b) 
(3), reject the Unit. If only one Individ- 
ual specimen, from the 10 selected speci- 
mens, fails the 25.4 cm. (10 In.) char 
length, $ 1615.3(b)(2). and/or the 10 
second residual flame time criteria. 
11615.3(b)(3), select five additional 
specimens from the same end of the 
Piece in which the failure occurred, all 
five to be taken In the fabric direction in 
which the specimen failure occurred. If 
this additional Samote pas!:e.<i all the test 
rriterla. accept the Unit If this addition- 
al Sample falls any part of the test cri- 
teria, reject the Unit. 

(2) Reduced Sampling (1) The level of 
sampling required for fabric acceptance 
may be reduced provided the preceding 
15 Units of the fabric have all been ac- 
cepted u'iing the Normal Sampling plan 

(IP The Reduced Sampling plan shall 
be the same as for Normal Sampling ex- 
cept that the quantity of fabric In the 
Unit may be Increased to 10.000 linear 

(Ill) Select and test two Samples In 
the same manner as In Normal Sam- 
pling. Accept or reject the Unit on the 
same basis as with Normal Sampling. 

(Iv) Reduced Sampling shall be dis- 
continued and Normal Sampling re- 
sumed If a Unit Is rejected. 

(3) Tightened Sampling. The level of 
sampling required for acceptance shall 
be Increased when a Unit Is rejected 
under the Normal Sampling plan. The 
Tightened Sampling shall be the .same as 
Normal Sampling except that one addi- 
tional Sample shall be selected and cut 
from a middle Piece In the Unit. If the 

Unit Is made up of less than two Piece*, 
the Unit shall be divided Into at least 
two Pieces. The division shall be such 
that the Pieces produced by the division 
shall not be smaller than 100 linear 
yards or greater than 2.500 linear yards. 
If the Unit Is made up of two Pieces, the 
additional Sample shall be selected from 
the interior end of one of the Pieces. 
Test the three selected Samples. If all 
three selected Samples meet all the test 
criteria of ; 1615.3(b). accept the Unit. 
If one or more of the three selected Sam- 
ples faL' the 17.8 cm. (7.0 In.) average 
char length criterion, 5 1615.3(b) (1), re- 
ject the Unit If two or more of the indi- 
vidual specimens from the IS selected 
specimens, fall the 25.4 cm. (10 in.) 
char length. $ 1615.3(b)(2). and/or the 
10 second residual flame time criteria, 
5 1615.3(b)(3). reject the unit. If only 
one Individual specimen, of the IS se- 
lected Specimens fails the 25.4 cm. (10 
in.) char length. 5 1615 3ib) (2). and/or 
the 10 second residual flame time cri- 
teria. S 1615.3(b)(3). select five addi- 
tional specimens from the same end of 
the same Piece in which the failure oc- 
curred, all five to be taken In the fabric 
direction In which the Specimen failure 
occurred. If this additional Sample 
passes all the test criteria, accept the 
Unit. If this additional Sample falls 
anv part of the test criteria, reject the 
Unit. Tightened Sampling may be dis- 
continued and Normal Sampling re- 
sumed after five consecutive Units have 
all been accepted u.sing Tightened Sam- 
pling. If Tightened Sampling remains In 
effect for 15 consecutive Units, produc- 
tion of the specific fabric In Tightened 
Sampling must be discontinued until 
that part of the process or component 
which Is causing failure has been Identi- 
fied and the quality of the end product 
has been improved. 

(4) Disposition of Rejected Units. (1) 
The Piece or Pieces which have failed 
and resulted In the Initial rejection of the 
Unit may not be retested. used, or pro- 
moted for use In children's sleepwear as 
defined In 5 1615.1(a) except after re- 
working to Improve the flammablllty 
characteristics and subsequent retesting 
In accordance with the procedures In 
Tightened Sampling. 

(|i) The remainder of a rejected Unit. 
after removing the Piece or Pieces the 
failure of which resulted In Unit rejec- 
tion, mav be accepted if the following 
test plan Is successfully concluded at all 
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required Iccatlons. The required loca- 
tions are those adjacent to each such 
failed Piece. (Required locations exist on 
both sides of the "Middle Piece" tested 
In Tightened Sampling If failure of that 
Piece resulted in Unit rejection.) Failure 
of a Piece shall be deemed to have re- 
sulted in Unit rejection If Unit rejection 
occurred and a Sample or specimen from 
the Piece failed any test criterion of 
i 161S.3(b). 

(ill) The Unit should contain at least 
15 Pieces for disposition testing after re- 
moving the falling Pieces. If necessary 
for this purpose, the Unit shall be demar- 
cated into at least 15 approximately 
equal length Pieces unless such division 
results in Pieces shorter than 100 linear 
yards. In this latter case, the Unit shall 
be demarcated Into roughly equal length 
Pieces of approximately 100 linear yards 
each. If such a division results In five 
Pieces or less In the Unit for each falling 
Piece after removing the failing Pieces, 
only the individual Piece retest proce- 
dure (described subsequently) may be 
used. 

<lv) Select and cut a Sample from each 
end of each adjoliiing Piece beginning 
adjacent to the Piece which failed. Test 
the two Samples from the Piece. If both 
Samples meet all the test criteria of 
I 1615.3(b), the Piece is acceptable. If one 
or both of the two selected Samples fall 
the 17.8 cm. (7.0 in.) aver.ige char length 
criterion, i 1615.3(b) (1), the Piece is un- 
acceptable. If two or more of the Indi- 
vidual Specimens, from the 10 selected 
specimens, fail the 25.4 cm. (10 In.) char 
length,! 1615.3(b) (2), and/or the 10 sec- 
ond residual flame time criteria. S 1615 3 
(b) (3), the Piece Is unacceptable. If only 
one Individual specimen, from the 10 se- 
lected specimens, falls the 25.4 cm. (10 
In.) char length, i 1615.3<b) <!?). and/or 
the 10 second residual flame time criteria. 
i 1615.3(b> (3). select five additional spec- 
imens from the same end of the Piece In 
which the failure occurred, all five to be 
taken In the fabric direction in which the 
specimen failure occurred If this addi- 
tional Sample passes all the test criteria. 
the Piece is acceptable. If this additional 
Sample fails any part of the test criteria, 
the Piece is unacceptable. 

(v) Continue testing adjoining Pieces 
until a Piece has been found acceptable. 
Then continue testing adjoining Pieces 
until three successive adjoining Pieces, 
not Including the first acceptable Piece, 
have been found acceptable or until five 
such Pieces not Including the first accept- 

able Piece, have been tested, whichever 
occurs sooner. Unless three successive 
adjoining Pieces have been found accept- 
able among five such Pieces, testing shall 
be stopped and the entire Unit rejected 
without further testing. If three succes- 
sive Pieces have been found acceptable 
among five such Pieces, accept the three 
successive acceptable Pieces and the re- 
maining Pieces in the Unit. 

(vl) Alternatively, Individual Pieces 
from a rejected Unit containing three or 
more Pieces may be tested and accepted 
or rejected on a Piece-by-Piece basis ac- 
cording to the following plan, after re- 
moving the Piece or Pieces, the failure 
of which resulted in Unit rejection. Select 
four Samples (two from eich end) from 
the Piece. Test the four selected Samples. 
If all four Samples meet all the Test 
Criteria of § 1615.3(b), accept the Piece. 
If one or more of the Samples fall the 
17.8 cm. (7 in.) average char length crite- 
rion, J 1615.3(b)(1), reject the Piece. If 
two or more of the individual Specimens, 
from the 20 selected specimens, fall the 
25.4 cm. (10 in.) char length. 5 1615.3(b) 
(1), and/or the 10 second residual flame 
time criteria, 5 1615.3(b)(3). reject the 
Piece. If only one individual specimen, 
from the 20 selected specimens, falls the 
25.4 cm. (10 In.) char length, 5 1615.3(b) 
(2), and/or the 10 second residual flame 
time criteria, 5 1615.3(b)(3). select two 
additional Samples from the same end of 
the Piece In which the failure occurred 
If these addltioml two Samples meet all 
the Test Criteria of ? 1615.3(b), accept 
the Piece. If one or both of the two addi- 
tional Samples fall sny part of the Test 
Criteria, reject the Piece, 

(vil) The Pieces of a Unit rejected 
after retesting may not be retested. used, 
or promoted for use In children's sleep- 
wear as defined in 5 1615.1(a) except 
after reworking to improve the flam- 
mabillty characteristics, and subsequent 
retesting in accordan(:e with the proce- 
dures set forth in Tightened Sampling. 

(5) Records. Records of all Unit sizes, 
test results, and the disposition of re- 
jected Pieces and Units must be main- 
tained bv the manufacturer upon the 
effective date of this Standard. Rules and 
regulations may be established by the 
Consumer Product Safety Commission. 

(d) Specimens and Sampling—Gar- 
ment Sampling. (1)(1), The garment 
sampling plan Is made up of two parts; 
(1) Prototype Testing and (2) Produc- 
tion Testing. Prior to production, proto- 
types must be tested to assure that the 
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design characteristics of the garments 
are acceptable Garment Production 
Units (Units) are then accepted or re- 
jected on an Individual Unit, basis. 

(II) Edge finishes such as hems and 
binding are excluded from testing except 
that when trim is used on an edge the 
trim must be subjected to prototype test- 
ing. Seams attaching findings are ex- 
cluded from testing. 

(2) Prototype Testing. Preproductlon 
prototypes of a garment style or type 
shall be tested to assure that satisfactory 
garment specifications in terms of fiam- 
mability are set up prior to production. 

<l) Seams. Make three Samples (IS 
specimens) using the longest seam type 
and three Samples using each other seam 
type 10 Inches or lonijer that Is to be In- 
cluded in the garment. Prior to testing, 
assign each specimen to one of the three 
Samples. Test each set of three Samples 
and accept or reject each seam design in 
accordance with the following plan: 

(A) If all three Samplt» meet all the 
test criteria of ; 1615 3(b), accept the 
seam design. If one or more of the three 
Simples fall the 17.8 cm (7 In.) average 
char length criterion, 5 1615 3(b) (1), re- 
ject the seam design. If three or more of 
the Individual Specimens from the 15 
selected specimens fall the 25.4 cm. (10 
In.) char length. 5 1615.3(b) (2). and/or 
the 10 second residual flame time crite- 
ria, f 1615 3(b)(3), reiect the seam de- 
sign. If only one of the Individual speci- 
mens from the 15 selected specimens 
falls the 25.4 cm. (10 In ) char length, 
11615.3(b)(2). and/or the 10 second 
residual flame time criteria, i 1615.3(b) 
(3), accept the .seam design. 

(B) If two of the Individual specimens 
from the 15 selected specimens, fall the 
25.4 cm. (10 In.) char length. ? I6I5.3 
(b)(2). and/or the 10 second residual 
flame time criteria, 51615 3(b) (3), select 
three more Samples (15 specimens) and 
retest. If all three additional Samples 
meet all the test criteria of 5 1615.3(b) 
accept the seam design. If one or more of 
the three additional Samples fall the 17.8 
cm. (7 In.) average char length criterion, 
I 1615.3(b)(1), reject the seam design. If 
two or more of the Individual specimens, 
from the 15 selected specimens, fall the 
(2>, and/or the 10 second residual flame 
time criteria, i 1615.3(b)(3). reject the 
seam design. If only one of the Individual 
specimens from the 15 selected speci- 
mens, falls the 25.4 cm. (10 In.) char 
length {161S.3(b) (2), and/or the 10 sec- 

ond residual flame time criteria, ! 1615.3 
(b)(3), accept the seam design. 

(11) TTim. (A) Make three Samples (15 
specimens I from racli type of trim to be 
included In the gainitnt. Spec'mens shall 
be prepared by sewlr.e or attaching the 
trim to the center of the vertical axis of 
an appropriate section of untrlmmed 
fabric, beginning the sewing or attach- 
ment at the lower edge of each speci- 
men. The sewing or attachment shall be 
made In the manner in which the trim Is 
to be attached In the garment. 

(B) Sewing or otherwise attaching the 
trim shall be done with thread or fasten- 
ing material of the same composition and 
size to be used for this purpose In the ' 
garment and using the same stitching or 
seam type. The trim shall be sewn or 
fastened the entire length of the speci- 
men. Prior to testing, assign each speci- 
men to one of the three Samples. Test 
the sets of three Samples and accept 
or reject the type of trim and design on 
the same basis as seam design. 

(3) Production Testing. A Unit la 
either accepted or rejected according to 
the following plan: 

(1) (A) From each Unit select at random 
sufficient garments and cut three Sam- 
ples (15 specimens) from the longest 
seam type. No more ihan five specimens 
may be cut from a single garment. Prior 
to testing, assign each specimen to one of 
the three Samples. All specimens cut 
from a single garment must be Included 
In the same Sample. Test the three 
selected Samples. If all three Samples 
meet all the test criteria of S 1615 3(b), 
accept the Unit If one or more of the 
three Samoles fall the 17.8 cm. (7 In.) 
average char length criterion. 5 1615.3 
(b)(1). reiect the Unit. If four or more 
of the Individual speJmens. from the 15 
selected specimens, fall the 25.4 cm. (10 
In ) char length. 5 1615 3(b)(2). and/or 
the 10 second residual flame time crite- 
rion. H615.3(b)(3), reject the Unit. If 
three or less of the Individual specimens, 
from the 15 selected specimens, fall the 
25 4 cm. (10 In.) char length, i I6I5.3 
(b)(2) and/or the 10 .-second residual 
name time criteria, { 161S.3(b) (3). ac- 
cept the Unit. 

(B) (1) If the garment under test does 
not have a 10-Inch seam In the largest 
size In which it Is produced, the following 
selection and testing procedure shall be 
followed. 

(2) Select and cut specimens 8.9 cm. 
13.5 in.) wide by the maximum available 
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seam length, with the seam In the center 
of the specimen and extending the entire 
specimen lennth. Cut three Samples (15 
specimens). These specimens shall be 
pieced In spcclme.i holders so that the 
bottom edge is even with the bottom of 
the specimen holder and the seem be- 
gins in the center of the bottom edge. 
Prior to testing, assign each specimen 
to one of the three Samples. All speci- 
mens cut from a single garment must be 
included In the same Sample. 

(3) Test the three Samples. If all three 
Samples pass the 17 8 cm. (7 in.) aver- 
age char length criterion. M615.3(b)(l), 
and If three or less Individual specimens 
fall by charring the entire specimen 
length and/or exceeding the 10 second 
residual flame time criterion. § 1615.3(b> 
<3). accept the Unit. If the Unit is not 
accepted In the above test, three Samples 
(IS specimens) of the longest seam type 
shall be made using fabric and thread 
from production inventory and sewn on 
production machines by production op- 
erators. The Individual fabric sections 
(Tlor to sewing must be no larger than 
20.3 X 63.3 cm. (8 in. x 25 in.) and must 
be selected from more than one area of 
the base fabric. Test the three prepared 
Samples. Accept or reject the Unit as 
described previously in this subsection. 

(4) Disposition of Rejected Units. Re- 
jected Units shall not be retcsted. used, 
or promoted for use in children's sleep- 
wear as deflned in S161S.l(a). except 
after reworking to Improve the ttam- 
mability characteristics and subsequent 
ictesting In accordance with the proce- 
dures set forth in garment production 
testing. 

(5) Records. Records of all Unit 
sizes, test results, and the disposition of 
rejected Units must be maintained by the 
m.nnufacturer upon the effective date of 
this standard. Rules and regulations may 
be established by the Consumer Product 
Safety ConimLsslon, 

<e) Specimens and Sampling—Com- 
pliance Market Sampling Plan. Sam- 
pling plans for use in market testing ol 
Items covered by this Standard may be 
issued by the Consumer Product Safety 
Commission. Such plans shall define non- 
compliance of a production Unit to exist 
only when it is shown, with a high level 
of statistical confidence, those produc- 
tion Units represented by tested Hems 
which fall such plans will. In fact, fnll 
this standard. Production units found to 
be non-complying under the provisions 

of paragraph (e) of this section shell be 
deemed not to conform to this Standard. 
The Consumer Product Safety Commis- 
sion may publish such plans In the 
FEDERAL REGISTER. 

(f) Mounting and conditioning of 
specimens. (I) The specimens shall be 
placed In specimen holders so that the 
bottom edge of each specimen is even 
with the bottom of the specimen holder. 
Mount the specimen in a'; close to a 
flat configuration as possible. The sides 
of the specimen holder shall cover 1.9 
cm. (% In.) of the specimen width along 
each long edge of the specimen, and 
thus shall expose 5.1 cm <2 in.) of the 
specimen width. The sides of the speci- 
men holder shall be clamped with u 
sufficient number of clamps or shall be 
taped to prevent the specimen from be- 
ing displaced during handling and test- 
ing. The specimens may be taped In the 
holders if the clamps fall to hold them. 
Place the mounted specimens in the 
drying oven In a manner that will per- 
mit free circulation of air at 105° C. 
(22r F.)  around them for 30 minutes.' 

(2) Remove the mounted specimens 
from the oven and place them in the 
desiccator for 30 minutes to cool. No 
more than five specimens shall be placed 
in a desiccator at one time. Specimens 
shall remain in the desiccator no more 
than 60 minutes. 

fg) Tcsfinsr—(1) Burner adjustment. 
With the hood fan turned off. use the 
needle valve to adjust the flame height 
of the burner to 3.8 cm. (I'i in.) above 
the highest point of the barrel of the 
burner. A suitable height Indicator is 
shown in Engineering Drawing No. 6 auid 
Figure 1. 

(2) Specimen Burning and Evalua- 
tion, li) One at a time, the mounted 
specimens shall be removed from the 
desiccator and suspended in the cabinet 
for testing. The cabinet door shall be 
closed and the burner flame Impinged on 
the bottom  edge of  the specimen  for 

• If the specimens are moist when re- 
ceived, permit them to »lr dry at laboratory 
conditions prior to placement In the oven 
A totlsfactory preconditioning procedure 
may be found In ASTM D 1776-67. -Con- 
ditioning Tentlles and Textile Products for 
Testing." (••1970 Book of ASTM Standards.'" 
Part 24. published by the American Society 
(or Testing and Materials. 1916 Race Street. 
Philadelphia. PA 1S103.) 
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3.0±0.2 seconds.* Flame impingement is 
•ccompllshed by moving the burner un- 
der the specimen (or this length of time, 
and then removing it. If flaming drips or 
fragments are evident, measure the re- 
sidual flame time to the nearest O.I 
second. 

(ID When afterglow has ceased, re- 
move the specimen from the cabinet and 
holder, and place it on a clean flat sur- 
face. Fold the specimen lengthwise along 
a line through the highest peak of the 
charred or melted area; crease the speci- 
men firmly by hand. Unfold the speci- 
men and insert the hook with the cor- 
rect weight as shown in Table I in the 
specimen on one side of the charred area 
6.4 mm. ('/4 In.) from the lower edge. 

(ill) Tear the specimen by grasping 
the other lower corner of the fabric and 
gently raising the specimen and weight 
clear of the supporting surface.* Meas- 
ure the char length as the distance from 
the end of the tear to the edge of the 
specimen exposed to the flame. After 
testing each specimen, vent the hood and 
cabinet to remove the smoke and/or 
toxic gases. 

(3) Report. Report the value of char 
length, in centimeters (inches), and the 
residual flame time, in seconds, for each 
specimen, as well as the average char 
length for each set of flve specimens. 

(4) Launderinij. (1) The procedures de- 
scribed under paragraphs (b) through 
(g) of this section shall be carried out on 
Pnished items (as produced or after one 
n-ashing and drying) and after they have 
been washed and dried 50 times accord- 
ing to AATCC Test Method 124-1969.* 
Items which do not withstand 50 laun- 
derings shall be tested at the end of their 
useful service life. 

(Ill Washing procedure 6.2(ni). with 
a water temparture of 60*±2.8* C. (140 

'It more thin 15 seconds elapse between 
removtl of a specimen from the desiccator 
and the Initial flame Impingement, that 
specimen shall be reconditioned prior to 
testing. 

* A figure showing how this Is done ts 
giTen In AATCC 34-19S9, Technical Manual 
of the American Association of Textile Chem- 
ists and Colorlsts, vol. 46, 1970. publl«hed 
by AATCC. Post OfUce Box 12215, Research 
Triangle Park. N C 27709. 

" Technical Manual of the American Associ- 
ation of Textile Chemists and Colorlsts, vol. 
it. 1970, published by AATCC, Post OfBce 
Box 13215, Research Triangle Park, N.C. 
27709. 

*5* P.). and drying procedure 6.3.2(B). 
shall be used. Maximum load shall be 3.64 
Kg. (8 pounds) and may consist of any 
combination of test samples and dummy 
pieces. .Alternatively, a different number 
of times under another wa.shing and dry- 
ing procedure may be specified and used, 
if that procedure has previously been 
found to be equivalent by the Consumer 
Product Safety Commission. Such laun- 
dering is not required of items which are 
not intended to be laundered, as deter- 
mined by the Consumer Product Safety 
Commission. 

(ill) Items which are not susceptible to 
being laundered and are latieled "dry- 
clean only" shall be dryclcaned by a pro- 
cedure which has previously been found 
to be acceptable by the Consumer Prod- 
uct Safety Commission. 

(Ivi For the purpose of the Issuance of 
a guarantee under section 8 of the act, 
finished sleepwear garments to be tested 
according to paragraphs (b) through (e) 
of this section need not be laundered 
or drycleaned provided all fabrics used 
In making the garments (except trlm» 
have been guaranteed by the fabric pro- 
ducer to be acceptable when tested ac- 
cording to paragraphs (bi through (e) 
of this section. 
|40 PR 69903, Dec. 30, 1075; 41 FB 10«1, 
Jan. 6, 1976: 41 PR 8032. Feb. 24. 19761 
§ I6IS.S     labeling requirements. 

(a) Care labels. All Items of children's 
sleepwear shall be labeled with precau- 
tionary instructions to protect the items 
from agents or treatments which are 
known to cause deterioration of their 
flame resistance. If the Item has been 
Initially tested under i 1615.4(g) (4) 
after one washing and drying. It shall be 
labeled with Instructions to wash before 
wearing. Such labels shall be permanent 
and otherwise In accordance with rules 
and regulations established by the Con- 
simier Product Safetv Commission. 

(b) Temporary Requirement lor Non- 
complying Items. Items of noncomply- 
Ing children's sleepwear which are manu- 
factured during the 12 months following 
the effective date of the standard shall, 
prior to Introduction Into commerce, be 
prominently, permanently, and conspic- 
uously labeled with the following state- 
ment: "Flammable (Does Not Meet U.S. 
D?partment of Commerce Standard DOC 
PF 3-71.) Should not be worn near 
sources of fire." Such labels snould be in 
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accordance with the rules and resula- 
Uons established by the Consumer Prod- 
uct Safety Commission. 

Subpart B—Rules and Regulations 
AuTHomTT: Stc. 5. 87 Stat. 112-113. u 

•mended. 81 Stftt. S70. IS US.C.'1164, unleu 
otherwise noted. 

§ I6IS.31 Labclini;, recordkerpinR, ad- 
vertising, retail displaj' and guaran- 
lirs. 

(a) Definitions. For the purposes of 
this section, the following definitions 
apply: 

(1) "Standard" means the Standard 
for the Flammabtllty of Children's Sleep- 
wear: Sizes 0 through 6X (FP 3-71) 
(Subpart A of this Part) promulgated by 
the Secretary of Commerce In the FED- 
•aAi REGISTER of July 29, 1971 (36 PR 
14062), and amended by him In the 
FEDERAL REGISTER of July 21, 1972 (37 
FR 14624). 

(2) "Children's sleepwear" means 
"children's sleepwear" as defined In 
fieiS.Ka) of the SUndard: that Is. 
"any product of wearing apparel up to 
and Including size 6X, such as night- 
gowns, pajamas, or similar or related 
Items, such as robes. Intended to be worn 
primarily for sleeping or activities related 
to sleeping. Diapers and underwear are 
excluded from this definition." 

(3) "Item" means "item" as defined In 
116IS.He) of the Standard: that Is, "any 
product of children's sl?epwear, or any 
fabric or related material Intended or 
promoted for use In children's sleep- 
wear." 

(4) "Marketing or handling" or "mar- 
keted or handled" means any one or more 
of the transactions set forth In section 3 
of the Flammable Fabrics Act (X5 U.8.C. 
1192). 

(5) The definitions of terms set forth 
In I 1615.1 of the Standard shall also ap- 
ply to this section. 

(b) Labeling. (1) where any agent or 
treatment Is known to cause deteriora- 
tion of flame resistance or otherwise en- 
hances the flammabllity characteristics 
of an Item, such Item shall be promi- 
nently, permanently, conspicuously, and 
legibly labeled with precautionary care 
and treatment Instructions to protect the 
Item from such agent or treatment. 

<2) If the Item has been Initially tested 
under 11615.4(g)(4) of the Standard 
after one washing and dr>'lng. It shall be 
prominently, permanently, conspicu- 
ously, and legibly labeled with Instruc- 
tion)! to wash before wearing. 

(3) Any Item manufactured. Imported, 
or otherwise marketed or handled that 
Is not in compliance with the Standard 
and that was manufactured between 
July 29, 1972. and July 29. 1973. shall, 
prior to Introduction into commerce, be 
prominently, permanently, conspicu- 
ously, and legibly labele- with the state- 
ment "Flammable (Does Not Meet U.S. 
Department of Commerce Standard 
DOC FF 3-71). Should not be worn near 
sources of fire." 

(4) Where any fabric or related ma- 
terial intended or promoted for use In 
children's sleepwear is sold or intended 
for sale to the ultimate conssumei for the 
purpose of conversion into children's 
sleepwear. each bolt. roll, or other unit 
shall be labeled with the information 
required by this section. Each item of 
fabric or related material sold to an ulti- 
mate consumer must be accompanied by 
a label, as prescribed by this section, that 
can by normal household methods be 
permanently afiSxed by the ultimate 
consumer to any item of children's sleep- 
wear made from such fabric or related 
material. 

(5) Where Items required to be labeled 
in accordance with paragraphs (b) (2). 
(3), and (4) of this section are marketed 
at retail In packages, and the required 
label Is not readily visible to prospective 
purchasers, the packages must also be 
prominently, conspicuously, and legibly 
labeled with the required Information. 

(6) Samples, swatches, or specimens 
used to promote or effect the sale of Items 
subject to the Standard shall be labeled 
In accordance with this section with the 
Information required by this section, ex- 
cept that such information may appear 
on accompanying promotional materials 
attached to 'abrlc samples, swatches, or 
specimens used to promote the sale of 
fabrics to garment manufacturers. This 
paragraph (b)(6) of this section shall 
not apply, however, to samples, swatches, 
or specimens prominently, permanently, 
conspicuously, truthfully, and legibly la- 
beled with the statement "Flammable. 
Sample only. Not for use or resale. Does 
not meet Standard for the Flammabllity 
of Children's Sleepwear, DOC FP 3-71." 

(7) The Information required on la- 
l)els by this section shall be set forth 
separately from any other information 
appearing on the same label. Other In- 
formation, representations, or disclo- 
sures not required by this action but 
placed on the same label with informa- 
tion required by this section, or placed 
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on other labels elsewhere on the Item, 
shall not Interfere with the Information 
required by this section. No person, other 
than the ultimate consumer, shall re- 
move or mutilate, or cause or participate 
In the removal or mutilation of, any label 
required by this section to be affixed to 
any Item. 

(8) Every manufacturer, importer, oi 
other person (such as a converter) Ini- 
tially Introducing items subject to the 
Standard Into commerce shall assign to 
each item a unit identification (number, 
letter or date, or combination, thereof) 
suHlclent to identify and relate to the 
fabric production unit or garment pro- 
duction unit of which the item is a part. 
Such unit identification shall be desig- 
nated in such a way as to indicate that It 
Is a production unit identification un(3er 
the Standard. The letters "GPU" and 
"FPU" may be used to designate a gar- 
ment production unit identification and 
fabric production unit identification re- 
spectively, at the option of the labeler. 

(I) Where fabrics required to be labeled 
or stamped in accordance with this sec- 
tion are marketed at retail in packages 
and the required label or stamp is not 
readily visible to the prospective pur- 
chaser, the packages must also be promi- 
nently. conspicuou,sly. and legibly labeled 
with the information required by thi.-! 
section. 

(II) Where garments required to be 
labeled or stamped in accordance with 
paragraph (b) (8) of this section are 
marketed at retail in packages and the 
required label or stamp is not readily 
visible to the prospective purchasers: 

- (A) The packages must also be prom- 
inently, conspicuously, and legibly la- 
beled with the information required by 
this section; or 

(B) There must be a garment style 
Identification that Is prominent, con- 
spicuous, and legible and readily visible 
to the prospective purchaser, either on 
a label or hans tag attached to the gar- 
ments or on the garment packages. A 
style is a garment design or grouping, 
preselected by the manufacturer. A style 
may be composed of garments that form 
all or part of one or more CPU's and the 
style may include any number of gar- 
ments the manufacturer chooses. Style 
Identification means any numbers, let- 
ters, or combination thereof that are 
sufHcient to identify the garments of the 
style and may include information such 
as color, season or size. If this option B 

IS selected, In any recall of noncomply- 
ing items from a particular GPU: 

(i) the garment manufacturer must 
recall the entire style(si from all cus- 
tomers who purchased garments of the 
style(s) of which the GPU is part. How- 
ever, retailers may elect to return only 
garments from the particular GPU 
necessitating the recall rather than the 
entire style(s) being recalled; and 

(2) within 48 hours of a written re- 
quest, the garment manufacturer must 
supply to the Commission any samples 
in its possession of garments from the 
GPU. as requested. As required of all 
persons subject to this section, the gar- 
ment manufacturer must also, within 
the time requested, supply to the Com- 
mission the names of any customers 
who purchased during a specified period 
of time, garments from the GPU (or the 
style(s) of which the GPU is a part) and 
supply access to all records required un- 
der the Standard and this section. 

(lii) Each garment subject to the 
Standard shall bear a label with mini- 
mum dimensions of 1.3 centimeters i0.5 
inch) by 1.9 centimeters (0.75 inch) 
containing the appropriate garment pro- 
duction unit identification for that gar- 
ment In letters which are clear, con- 
spicuous, and legible and in a color which 
contrasts with the background of the 
label, or shall have such information 
stamped on the garment Itself in let- 
ters which are clear, conspicuous, and 
legible and In a color which contrasts 
with the background, and at least 2.54 
centimeters (1 inch) in every direction 
from any other information. The stamp 
or label containing the garment produc- 
tion unit identification must be of such 
construction, and affixed to the garment 
in such a manner as to remain on or 
attached to the garment and legible and 
visible throughout its Intended period 
of use. 

(iv) The fabric production unit Iden- 
tincation shall aopear In letters at least 
0.4 centimeters (one-sixth of an Inch) 
in heisht again.st a contrasting back- 
ground on each label tb-at relates to such 
fabric and is required by the Textile 
Fiber Products Identification Act (15 
U.S.C. 70-70k) and the regulations there- 
under (16 CF^ 303.1 through 303.45), or 
by the WQ«5I Products Labeling Act of 
1939 (15 JD.S.C. 68-68i> and the regula- 
tions thereunder (16 CFR 300.1 through 
300.35>. When the information required 
by th(S Textile Fiber Product Identifica- 
tion Act or by the Wool Products Label- 
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Ing Act of 1939 appears on an Invoice 
used In lieu of labeling, the fabric pro- 
duction unit Identification required by 
this section may be placed clearly, con- 
spicuously, and legibly on the same 
Invoice In lieu of labeling. 

(c) Advertisements. (1) All advertise- 
ments for noncomplylng Items of chil- 
dren's sleepwear manufactured between 
July 29, 1972 (the effective date of the 
Standard), and July 29. 1973. that are 
subject to the Standard and that are 
being oITered for sale to consumers 
through direct mail, catalogs, telephone 
solicitation, or under any other circum- 
stances where the consumer in the ordi- 
nary course of dealing Is not afforded an 
opportunity to Inspect the label before 
receiving the Item, shall contain a clear 
and conspicuous disclosure of the state- 
ment "Flammable (Does Not Meet 
Standard for the Flammabllity of Chil- 
dren's Sleepwear. DOC FP 3-71). Should 
not be worn near sources of Are." 

(2) All other advertisements for non- 
complying items subject to the Standard 
shall contain a clear and conspicuous 
disclosure of the statement "Flam- 
mable—Read the Label." 

<d) Segreqation o) complying and non- 
complying items by retailer. Every per- 
son who sells noncomplylng items (as 
defined in 5 1615.1(c) of the Standard 
and paragraph (b) (3) of this section at 
retail stores or other establishments open 
to the general public where goods are of- 
fered for sale shall: 

(1) Display the Items which comply 
with the Standard, and for which the 
seller has documentary evidence of such 
compliance, so that no other merchan- 
dise is IntermlnRled with those Items; 
and Identify such complying items with 
at least one sign, with black letters at 
least 2.5 centimeters (one Inch) in 
height against a solid white background, 
bearing thJ statement: "Flame Resist- 
ant. Complies With Standard for the 
Flammabllity of Children's Sleepwear 
(DOC FF 3-71)." 

(2) Display all other Items of chil- 
dren's sleepwear. sizes 0 throuch 6X. at 
a separate location within the store and 
Identify theae Items with at least one 
»lgn. with black letters at least 2 5 centi- 
meters (1 Inch) In height against a solid 
white background, bearing the state- 
ment "Flammnble Does Not Meet Stand- 
ard for the Flammabllity of Children's 
Sleepwear (DOC PP 3-71)." 

(3) Segregate those Items of children's 
sleepwear. sizes 0 through 6X. which 

comply with the Standard, and for whi(;h 
the seller has documentary evidence of 
such compliance, so that they shall not 
be located within 91 centimeters (36 
inches) of any other items of children's 
sleepwear, size 0 through 6X, when dis- 
played for sale to consumers. 

(e) Records—manulacturers, import- 
ers, or other persons initially introducing 
items into commerce—(1) General. 
Every manufacturer, importer, or other 
person (such as a converter) Initially In- 
troducing Into commerce items subject 
to the Standard. Irrespective of whether 
guaranties are issued under paragraph 
if) of this section, shall maintain writ- 
ten and physical records as hereinafter 
specified "The records required must 
establish a line of continuity through 
the process of manufacture of each pro- 
duction unit of articles of children's 
sleepwear. or fabrics or related materials 
Intended or promoted for use In chil- 
dren's sleepwear, to the sale and deliv- 
ery of the finished Items and from the 
specific finished Item to the manufac- 
turing records. Such records shall show 
with respect to such Items: 

(I) Details, description, and Identifica- 
tion of any and all sampling plans en- 
gaged In pursuant to the requirements of 
the Standard. Such records must be sufll- 
clent to demonstrate compliance with 
such sampling plan(s) and must relate 
the sampling plan(s) to the actual items 
produced, marketed, or handled. This re- 
quirement is not limited by other pro- 
visions of paragraph (e) of this section. 

(II) Garment production units or fabric 
production units of all garments or 
fabrics marketed or handled The records 
must relate to an appropriate production 
unit identification on or affixed to the 
item itself In accordance with paragraph 
(b) (8) of this section, and the produc- 
tion unit Identification must relate to the 
garment production unit or fabric pro- 
duction unit. 

(ill) Test results and details of all tests 
performed, both prototype and produc- 
tion. Including char lengths and residual 
flame time of each specimen tested, av- 
erage char length of the samples required 
to be tested, details of the sampling 
procedure employed, name and signature 
of person conducting tests, date of tests, 
and all other records necessary to dem- 
onstate compliance with the test pro- 
cedures and sampling plan specified by 
the Standard or authorized alternate 
sampling plan. 
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(lv> Disposition o{ all (ailing or re- 
jected Items. Such records must demon- 
strate that the items were retested or 
reworked and retested In accordance 
with the Standard prior to sale or dU- 
Irlbutlon and that such retested or re- 
worked and retested Items comply with 
the Standard, or otherwise show the dis- 
position of such Items. 

(V) Fiber content and manufacturing 
specifications relating the same to pro- 
totype and production testing and to the 
production units to which applicable. 

(vl) Data and test results relied on as 
a basis for inclusion of different colors or 
dlRerent print patterns of the same fab- 
ric as a single fabric or garment produc- 
tion unit under i 161S.4(b) of the Stand- 
ard. 

<vlt) Data and test results relied on as 
a basts for reduced laundering of fabric 
or garments during test procedures under 
i 1615.4(g) (4) of the Standard and any 
guaranties Issued or received relating to 
laundering as well as details of the laun- 
dering procedure utilized. 

(vlll) Identification, composition, and 
details of application of any flame re- 
tardant treatments employed. All proto- 
type and production records shall relate 
to such Information. 

(Ix) Date and quantity of each sale or 
delivery of items subject to the Standard 
(except the date of sale to an ultimate 
consumer) and the name and address of 
the purchaser or recipient (except an 
ultimate consumer). The Items Involved 
In each such sale or delivery shall be 
Identified by production unit or by style. 
A style Is a garment design or grouping, 
preselected by the manufacturer. A style 
may be composed of garments that form 
all or part of one or more garment pro- 
duction units and the style may Include 
any number of garments that form all or 
part of one or more garment production 
units and the style may Include any 
number of garments the manufacturer 
chooses. If a person subject to the re- 
quirements of 5 1615 31(e) maintains 
sales records which identify the Items 
sold or delivered by style, and if recall 
of one or more production units subject 
to the Standard Is required, that person 
In recalling such production units shall 
notify all purchasers of Items of the 
^tyle In which such production unit or 
units were manufactured. Retailers may 
elect to return all Items of the style In- 
volved, or all Items oi the production unit 
or unlu subject to recall. 

(2) Fabrics. In addition to the Infor- 
mation specified in paragraph (e) (1) ot 
this section the written and physical 
records maintained witli respect to each 
fabric production luiit shall Include (1) 
finished fabric samples sufficient to re- 
peat the fabric sampling procedure re- 
quired by 5 1615.4 (b) through (e) of the 
Standard for each production unit mar- 
keted or handled; and <ii) records to 
relate the samples to the actual fabric 
production unit. Upon written request of 
any duly authorized employee or agent of 
the Commission, samples sutacient (or 
the sampling and testing of any produc- 
tion unit In accordance with I 1615.4 (b) 
through (e) of the Standard shall be 
furnished from these records within the 
time specified in that written request. 

(3) Garments—prototvpe testing. In 
addition to the records specified in para- 
graph (e) (I) of this section, the follow- 
ing written and physical records shall be 
maintained with respect to the garment 
prototype testing required by the 
Standard: 

(I) Specification, fiber content, and 
details of construction on all seams, 
fabrics, threads, stitches, and trims used 
in each garment style or type upon which 
prototype testing was performed, relating 
the same to such garment style or type 
and to all production units to which such 
prototype testing Is applicable. 

(II) Samples sutBclent to repeat the 
prototype tests required by } 1615.4 (b> 
through (e) of the Standard for all fab- 
rics, seams, threads, stitches, and trims 
used in such proto^pe testing, relating 
such samples to the records required by 
paragraph (e) of this section including 
the Information required by paragraph 
(e)(3)(l) of this section Upon written 
request of any duly authorized employee 
or agent of the Commission, samples suf- 
ficient for the testing of any prototype 
specimens Identical to those specimens 
that were actually tested pursuant to the 
Standard shall be furnished from the.<« 
records within the time specified In that 
written request. 

(HI) A complete untested garment 
from each style or type of garment 
marketed or handled. 

(iv) Remains of all physical specimens 
tested In accordance with the prototype 
testing required by i 1615.4 (b) through 
le) of the Standard, relating such sam- 
ples to the records required by paragraph 
(c) of this section Including information 
required by paragraph (e)(3>(l) of this 
section. 
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(4) Garments—production testing. In 
addition to the records required by para- 
grapti (e) (1) of this section, written and 
physical records shall be maintained and 
shall show with respect to each garment 
production unit: 

(i) Source and fabric production unit 
Identification of all fabrics subject to 
testing used In each garment production 
unit. 

(11) Identification and appropriate 
reference to all prototype records and 
prototype tests applicable to each pro- 
duction unit. 

(ill) Any guaranty relied upon to dem- 
onstrate that the fabric utilized In such 
garments meets the laundering require- 
ments of the Standard. 

(Iv) Data sufficient to show that tested 
samples were selected from the produc- 
tion unit at random from regular pro- 
duction. 

(V) Written data that will enable the 
Commission to obtain and test garments 
under any applicable compliance market 
sampling plan. 

(5) iiecord retention requirements. 
The records required by paragraph (e) 
of thU section shall be maintained for 
3 years, except that records relating to 
prototype testing shall be maintained for 
as long as they are relied upon as dem- 
onstrating compliance with the proto- 
type testing requirements of the Stand- 
ard and shall be retained for 3 years 
thereafter. 

(f) Tests lor guaranty purposes. Rea- 
Mnable and representative tests for the 
purpose of Issuing a guaranty under sec- 
tion 8 of the Flammable Fabrics Act (IS 
VS.C. 1197) for Items subject to the 
Standard shall be those tests performed 
pursuant to any sampling plan or au- 
thorized alternative sampling plan en- 
gaged In pursuant to the requirements 
of the Standard. 

(g) Compliance with this section. No 
person subject to the Flammable Fabrics 
Act shall manufacture. Import, distrib- 
ute, or otherwise market or handle any 
item subject to the Standard. Including 
samples, swatches, or specimens used to 
promote or effect the sale thereof, which 
Is not in compliance with this section. 

Subpart C—Interpretations and Policies 
AuTHO«rrT: Sees. 1-17, 67 Stat. 111-115, u 

amandwl, 81  Stat. 56B-74:   16  U.S.C.  1101- 
1304. 

§ I6IS.61     (Rctcrvrdl 

§ I615.62 Policy and intrrprrlation rela- 
lite to itrnta in inventory or B9 to rer 
ordkecping rcquiremrnla. 

(a) The Standard for the Flammn- 
bllity of Children's Sleepwear: Sizes 0 
through 6X (FF3-71) (Subpart A of this 
Part) was published in the FEDERAL REG- 
ISTER on July 29, 1971. at 36 FR 14062 
etseq., and amended In the FrnERAt REG- 
ISTER of July 21. 1972 (37 FR 14C24).The 
Notice of Standard provided at 36 FR 
14063 that "Items In Inventory or with 
the trade on the effective date of the 
Standard are exempt. All concerned par- 
ties shall be required to maintain records 
that these Items offered for sale after 
the effective date of the Standard are 
eligible for the exemption." 

(b) The Children's Sleepwear Stand- 
ard was amended on July 21, 1972, at 37 
FR 14624 et seq. to Incorporate a sleep- 
wear sampling plan therein and to make 
certain nonsubstantive technical correc- 
tions as to the test equipment. The ef- 
fective date remained the same. In is- 
suance of such amendment the Notice 
of Amendment specified at 37 FR 14625 
that "It is emphasized that the only sub- 
stantive change made to the standard 
Involves the amendment necessary to in- 
clude the sampling plan." 

(c) The Notice of Amendment did not 
repeat the language in the original 1971 
Notice of Standard relative to Items In 
Inventory or as to recordkeeping require- 
ments. 

(d) Questions have arisen under this 
standard as to the application of the 
standard to goods manufactured outside 
the United States prior to the effective 
date of the standard on July 29, 1972. as 
to whether a person claiming the exemp- 
tion specified In tlie standard must 
maintain records showing eligibility for 
exemption from the standard. 

(e) In the Commission's view, the 
provisions of the July 29, 1971. Notice of 
Standard as to exemption of items of 
children's sleepwear In Inventory or with 
the trade on the effective date of the 
standard and as to the nece.":si'y of main- 
tenance of records to show eligibiUtv for 
such exemption are In full fn.TP and 
effect. 

NoT«: Thla policy was published bv the 
Federal Trade Commission on Januarv St. 
1973 (38 rB 3014). It continues in efTeet. 
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§ 1615.63    Policy rrgarclinf! garment pro- 
duclion unil idcnlificalion. 

No provisloii o( i 1615.31 ib) i8) pro- 
hibits placement of a eaimcnt production 
unit identiflcation on a label containing 
other information. Provided, however. 
that when the garment production unit 
identification appears on a label con- 
taining other Information, provisions of 
i 1615.311 b) (7) require that the garment 
production unit identification must be set 
forth separately from any other Infor- 
mation appearing on the same label, and 
that Information not required by the 
applicable enforcement regulation 
i 1615.31. but placed on the same label 
with the garment production unit identi- 
flcation, shall not Interfere with the gar- 
ment production unit Identification. 

PART 1616—STANDARD FOR THE FLAM- 
MABILITY OF CHILDREN'S SLEEPWEAR: 
SIZES 7 THROUGH  14 (FF 5-74) 

Subpirt A—111* Standard 
S«c. 
1616.1     Scope and application. 
16162      DcQnltlons. 
1616.3 General requirements. 
1616.4 Sampling   and   acceptance   proce- 

dures. 
16)6.5      Test procedure. 
1616.6      Lat)ellng requlrementa. 

Subpart B—Rultfl and Regulatlona 
1616.31    Labeling, recordkeeplng, retail dis- 

play and guaranties. 
Subpart C—Interpratationft and Pollclaa 

161661    Enforcement policy. 
1616.63   Policy regarding retail display re- 

quirement for Items. 
1616.63 Policy regarding garment produc- 

tion unit Identiflcation. 
1616.64 Policy regarding recordkeeplng re- 

quirements. 
Souact: 40 PR 59917, Dec 30, 1975. unless 

otherwise noted. 
Subpart A—The Standard 

AUTHoarTT:    Sec.    4.    67    Stat.    112,    as 
amended, 81  Stat. 569-70;   IS t7.S.C. 1193. 

S 1616.1     Scope and application. 
(a) This Standard provides a test 

method to determine the flammablllty of 
children's sleepwear. sl2es 7 through 14 
and fabric or related material Intended 
or promoted for use in such children's 
flcepwear. 

(b> All slccpwear Items as defined In 
iI6I6.2(c>, are subject to the require- 
ments of this Standard. 

(c) Children's sleepwear lt«ms which 
meet all the requirements of the Stand- 
ard for the Flammablllty of Children's 
Sleepwear: Sizes 0 through 6X iFF 3-7J) 
(Subpart A of Part 1615 of this Chap- 
ter) are In compliance with this Stand- 
ard. FF 3-71 was issued July 29, 1971 
(36 FR 14062). and amended July 21. 
1972 (37 PR 14624). 

(d) As used In this Standard, "pass" 
and "fall" refer to the test criteria for 
specimens while "accept" and "reject" 
refer to the acceptance or rejection of a 
production unit under the sampling plan. 

(e) The flammabillty standards for 
clothing textiles and vinyl plastic film. 
Parts 1610 and 1611 of this Chapter, are 
superseded by this Part 1616 Insofar as 
they appb' to Items defined in S 1616.2(c). 
§ 1616.2    Dcrinitiona. 

In addition to the definitions given In 
section 2 of the Flammable Fabrics Act, 
as amended (sec. 2,81 Stat. 568: 15 O.S.C. 
1191) and the procedures under the Act 
for setting standards (Part 1607 of this 
Chapter), the following definitions apply 
for the purposes of this Standard: 

(a) "Children's sleepwear" means any 
product of wearing apparel size 7 through 
size 14. s\ich as nightgowns, pajamas, or 
similar or related items, such as robes. 
Intended to be worn primarily for sleep- 
ing or activities related to sleeping. Un- 
derwear and diapers are excluded from 
this definition. 

(b) "Sizes 7 through 14" means the 
sizes defined as 7 through 14 In Depart- 
ment of Commerce Voluntary Product 
Standards PS 54-72 and PS 36-70, pre- 
viously identified as Commercial Stand- 
ards, CS 153-48, "Body Measurements for 
the Sizing of Girls' Apparel" and CS 
155-50, "Body Measurements for the Siz- 
ing of Boys' Apparel", respectively.' 

(c) "Item" means any product of chil- 
dren's sleepwear or any fabric of related 
material Intended or promoted lor use In 
children's sleepwear. 

(d) "Trim" means decorative ma- 
terials, such as ribbons, laces, embroi- 
dery, or ornaments. This definition does 
not include (1) individual pieces less 
than 2 Inches In their longest dimension, 
provided that such pieces do not con- 

' Copies available from ttie National Tech- 
nical Information Service. 5285 Port Boyal 
Street. SprlngOeld VA 32151. 
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•tltute or cover In aggregate a total of 
more than 20 square Inches of the Item 
or (2) functional materials (findings), 
such ns zippers, buttons or clastic bands, 
used In the construction of garments. 

(e) "Test criteria" means the average 
char length and the maximum char 
length which a sample of specimen may 
exhibit in order to pass an individual test. 

(O "Char length" means the distance 
from the original lower edge of the speci- 
men exposed to the flame in accordance 
with the procedure specifled in § 1616.5 
rejf procedure to the end of the tear or 
void in the charred, burned, or damaged 
area, the tear being made In accordance 
with the procedure specified in fi 161S.S 
(c) (2) Specimen burning and evoluation. 

(g) "Afterglow" means the continua- 
tion of glowing of parts of a specimen 
after flaming has ceased. 

(h) "Fabric piece" iplece) means a 
continuous, unseamed length of fabric, 
one or more of which malce up a unit. 

(i) "Fabric production unit" (tmit) 
means any quantity of flnished fabric 
up to 4,600 linear m. (5,000 linear yds.) 
for Normal Sampling or 9,200 linear m. 
(10,000 linear yds.) for Reduced Sam- 
pling which has a speciflc identity that 
remains unchanged throughout the unit 
except for color or print pattern as speci- 
fied In i 1616.4(a). For purposes of this 
deflnltion, flnished fabric means fabric 
in its final form after completing its last 
processing step as a fabric except for 
slitting. 

(j) "Garment production imlt" (unit) 
means any quantity of finished garments 
up to 500 dozen which have a spe- 
ciflc Identity that remains unchanged 
throughout the unit except for size. trim, 
findings, color, and print patterns as 
tpecifledin ( 1616 4(a). 

(k) "Sample" means flve test speci- 
mens. 

(1)   "Specimen" means an 8.9±0.5 x 
a5.4±0.5 cm. (3.5*0.2 x 10±0 2 in.) sec- 
tion of fab'Ic. For garment testing, the 
specimen will Include a seam or trim. 
S 1616.3    Crncral rrquircmenta. 

(a) Sitmmarj/ of test metho't. Condi- 
tioned specimens are suspended one at a 
time vertically in holders in a prescribed 
cabinet and subjected to si standard 
flame along their bottom edges for a 
speclfled time under controlled condi- 
tions. The char lengths are recorded. 

(b) Test criteria. The test criteria 
when the testing Is done in accordance 

with i 1616.4 5amplin!7 and acceptance 
procedures and i 1616.5 Test procedures 
are: 

(1) Average char length. The average 
char length of flve specimens shall not 
exceed 17.8 cm. '7.0 in.). 

(2) Full-specimen burn. No individual 
.•ipecimen shall have a char length of 
25.42:0.5 cm. (10±0.2 In.). 

(c) Details of the number of speci- 
mens which must meet the above test 
criteria for unit acceptance is speclfled 
in i 1616.4. 
§ I616,4     Sampling and acceptance pro- 

cedure*. 
(a) General. (1) The test criteria of 

S 1616.3(b) shall be used in conjunction 
with the following fabric and garment 
sampling plan The Consumer Product 
Safety Commission may consider and ap- 
prove other sampling plans that provide 
at least the equivalent level of fire safety 
to the consumer, provided such alternate 
sampling plans liave operating charac- 
teristics such that the probability of imit 
acceptance at any percentage defective 
does not exceed the corresponding prob- 
ability of unit acceptance of the follow- 
ing sampling plan In the region of the 
letter's operating characteristic curves 
that lies between 5 and 95 percent ac- 
ceptance probability. Alternate sampling 
plans approved for one manufacturer 
may be used by other manufacturers 
without prior Consumer Product Safety 
Commission approval. 

(2) DIlTerent colors or different print 
patterns of the same fabric may be In- 
cluded In a .'Ingle f'«brl(? or garment pro- 
duction unit, provided such colors or 
print patterns demonstrate char lengths 
that are not significantly different from 
each other as determined by previous 
testing of at le'>st three sample's from 
each color or print pattern to be In- 
cluded in the unit. 

(3) Garments with d'tferent trim and 
findings may be Included In a single 
garment production unit provided the 
other garment characteristics are identi- 
cal except for size, color, and print 
pattern. 

(4) For fabrics whose flammablllty 
characteristics are not denendent on 
chemical additives or chemlcl reactants 
to polymer, fiber, yarns, or fabrics, the 
laundering requirement of ! 1616 S'c) (4) 
is met on subsequent fabric production 
units If results of testing an initial fab- 
ric production unit demonstrate accept- 
ability according to the requirements of 
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paragraph (b) of this section, Normal 
sampling, both before and after the ap- 
propriate laundering. 

(5) If the fabric has been shown to 
meet the laundering requirement, 
t 16l6.S(c) (4), the garments produced 
from that fabric are not required to be 
laundeied prior to testing. 

(6) Each sample, (five specimens). for 
Fabric Sampling shall be selected so 
that two specimens are In one fabric di- 
rection (machine or cross-machine) and 
three specimens are In the other fabric 
direction, except for the additional 
sample selected after a failure, In which 
case all five specimens shall be selected 
In the fabric direction In which the 
specimen failure occurred. 

(7) Fabric samples may be selected 
from fabric as outlined In paragraph (b) 
of this section. Fabric sampling or. for 
verification purposes, from randomly se- 
lected garments. 

(8) Multi-layer fabrics shall be tested 
with a hem of approximately 2 5 cm. <1 
In.) sewn at the bottom edge of the spec- 
imen with a suitable thread and stitch. 
The specimen shall Include each of the 
components over its entire length. Gar- 
ments manufactured from multi-layer 
fabrics shall be tested with the edge 
finish which Is used in the garment at 
the bottom edge of the specimen. 

(b) Fabric sampling. A fabric produc- 
tion unit (unit) is either accepted or 
rejected In accordance with the follow- 
ing plan: 

(1) Normal sampling. Select one 
sample from the beginning of the first 
fabric piece (piece) In the unit and one 
sample from the end of the last piece 
In the unit, or select a sample from each 
end of the piece If the unit is made up 
of only one piece. Test the two selected 
samples. If both samples meet all the 
test criteria of ! 1616.3(b), accept the 
unit If either or both of the samples fall 
the 17.8 cm. (7.0 In.) average char length 
criterion, § 1616.3(b) (1), reject the unit. 
If two or more of the Individual speci- 
mens, from the 10 selected specimens, 
fall the 25.4 cm. (10 in.) char length cri- 
terion, i 1615.3(b) (2). reject the unit. V 
only one Individual specimen, from the 
10 selected specimens, falls the 25.4 cm. 
no In.) char length criterion, 5 1616.3(b) 
(2). select flve additional specimens from 
'he same end of the piece In which the 
failure occurred, all five to be taken In 
the fabric direction in which the speci- 
men failure occurred. If this additional 
sample passes ail the test criteria, accept 

the unit. If this :.ddltlonal sample falls 
any part of the test criteria, reject the 
unit. 

(2) Reduced sampling. (I) The level 
of sampling required for fabric accept- 
ance may be reduced provided the pre- 
ceding IS units of the fabric have all 
been accepted using the Normal Sam- 
pling Plan. 

(il) The reduced Sampling Plan shall 
be the same as for Normal Sampling ex- 
cept that the quantity of fabric in the 
unit may be Increased to 9.200 linear m. 
(10.000 linear yds.) 

(ill) Select and test two samples In 
the same manner as in Normal Sam- 
pling. Accept or reject the unit on the 
same basis as with Normal Sampling. 

(iv) Reduced Sampling shall be dis- 
continued and Normal Sampling re- 
sumed if a unit is rejected. 

(3) Tightened sampling. Tightened 
sampling shall be used when a unit Is 
rejected under the Normal Sampling 
Plan. The Tightened Sampling shall be 
the same as Normal Sampling except 
that one additional sample shall be se- 
lected and cut from a middle piece in 
the unit. If the unit Is made up of less 
than two pieces, the u'^it shall be divided 
into at least two pieces. The division shall 
be such that the pieces produced by the 
division shall not be smaller than 92 
linear m (100 linear yds.) or greater 
than 2.300 linear m. (2.500 linear yds). 
If the unit is made up of two pieces, the 
additional sample shall be selected from 
the Interior end of one of the pieces. Test 
the three selected samples. If all three 
selected samples meet all the test criteria 
of § 1616.3(b), accept the unit. If one or 
more of the three selected samples fall 
the 17.8 cm. (7.0 In ) average char length 
criterion. § 1616.3(b)(1). reject the unit. 
If two or more of the individual speci- 
mens, from the 15 selected specimens, 
fail the 25 4 cm (10 in ) char length 
criterion. S 1616 3ib) (2), reject the unit. 
If only one Individual specimen, from 
the 15 selected specimens, fails the 25.4 
cm. (10 in.) char length criterion. § 1616. 
3(b) 12). select five additional specimens 
from the same end of the same piece In 
which the failure occurred, all five to be 
taken In the fabric direction in which 
the specimen failure occurred. If this ad- 
ditional sample passes all the test cri- 
teria, accept the unit, If this additional 
sample falls any part of the test criteria, 
reect the unit. Tightened Sampling may 
be discontinued and Normal Sampling 
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resumed after flve consecutive units have 
all been accepted using Tightened Sam- 
pling. If Tightened Sampling remains In 
effect for 15 consecutive units, produc- 
tion of the specific fabric In Tightened 
Sampling must be discontinued until 
that part of the process or component 
which Is causing (allure has been Iden- 
tified and the quality of the end product 
has been Improved. 

<4) Disposition of rejected units. (1) 
The piece or pieces which have failed 
and resulted In the Initial rejection of 
the unit may not be retested, used, or 
promoted for use in children's sleepwear 
as defined in S§ 1616.2(a) and 1615 1(a) 
of the (Standard for the Flammabillty 
of Children's Sleepwear: Sizes 0 through 
6X) (FP 3-11) (Subpart A of Part 1615 
Of this Chapter) except after reworking 
to Improve the flammabillty character- 
istics and subsequent retesting and ac- 
ceptance In accordance with the pro- 
cedures In Tightened Samplino. 

(II) The remainder of a rejected unit, 
after removing the piece or pieces, the 
failure of which resulted in unit rejec- 
tion, may be accepted if the following 
test plan Is successfully concluded at all 
required locations. The required loca- 
tions are those adjacent to each such 
failed piece. (Required locations exist on 
both sides of the "Middle Piece" tested 
In Tightened Sampling If failure of that 
piece resulted in unit rejection). Failure 
of a piece shall be deemed to have re- 
sulted In unit rejection if unit rejection 
occurred and a sample or specimen from 
the piece failed any test criterion of 
11616.3(b). 

(III) The unit should contain at least 
15 pieces for disposition testing after re- 
moving the failing pieces. If necessary 
for this purpose, the unit shall be de- 
marcated into at least 15 approximately 
equal length pieces unless such division 
results In pieces shorter than 92 linear 
m. (100 linear yds). In this latter case, 
the unit shall be demarcated Into 
roughly equal length pieces of approxi- 
mately 92 linear m. (100 linear yds.) 
each. If such a division results in five 
pieces or less in the unit (or each failing 
piece after removing the (ailing pieces, 
only the individual pieces ret.est pro- 
cedure Idescrlbed in paragraph (b)(4) 
(vi) of this section] may be used. 

(Iv) Select and cut a sample from 
each end of each adjoining piece begin- 
ning adjacent to the piece which failed 
Test the two samples from the piece. If 
both samples meet all the lest criteria 

of 11616.3(b). the piece Is acceptable. If 
one or both of the two selected samples 
(all the 17.8 cm. (7.0 In.) average char 
length criterion. 5 1616.3(b)(1), the piece 
is unacceptable. If two or more of the 
individual specimens, from the 10 se- 
lected specimens, (ail the 25.4 cm. (10 In.) 
char length criterion, S 1616.3(b) (2). the 
piece Is unacceptable. If only one individ- 
ual specimen, from the 10 selected speci- 
mens, falls the 25.4 cm. (10 in.) char 
length criterion. 5 1616.3(b)(2). select 
flve additional specimens from the same 
end of the piece in which the (allure oc- 
curred, all flve to be taken In the fabric 
direction In which the specimen failure 
occurred. If this additional sample passes 
all the test criteria, the piece Is accepta- 
ble. If this additional sample (ails any 
part of the test criteria, the piece Is 
unacceptable. 

(v) Continue testing adjoining pieces 
until a piece has been found acceptable. 
Then continue testing adjoining pieces 
until three successive adjoining pieces, 
not including the first acceptable piece, 
have been found acceptable or until five 
such pieces, not including the first ac- 
ceptable piece, have been tested, which- 
ever occurs sooner. Unless three succes- 
sive adjoining pieces have been found 
acceptable among five such pieces, test- 
ing shall be stopped and the entire unit 
rejected without further testing. If three 
successive pieces have been found accept- 
able among five such pieces, accept the 
three successive acceptable pieces and 
the remaining pieces in the unit. 

(vl) (A) Alternately. Individual pieces 
from a rejected unit containing three or 
more pieces may be tested and accepted 
or rejected on a piece by piece basis ac- 
cording to the following plan, after re- 
moving the piece or pieces, the (allure of 
which resulted in unit rejection. 

(B) Select four samples (two from 
each end) from the piece. Test the four 
selected samples. If all four samples meet 
all the test criteria of 5 1616 3(b). accept 
the piece. If one or more of the samples 
fall the 178 cm. (7.0 in.) average char 
length criterion. J 1616.3(b) (D. reject 
the piece. If two or more of the Individ- 
ual specimens, from the 20 selected speci- 
mens, fall the 25.4 cm. (10 in.) char 
length criterion, 8 1616.3(b)(2), reject 
the piece. If onlv one Individual speci- 
men, from the 20 selected specimens, falls 
the 25.4 cm. (10 In.) char length crite- 
rion. § 1613.3(b) (2), select two additional 
samples from the same end of the piece 
In which the failure occurred. If these 
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additional two samples meet all the test 
criteria of { 1616 3<b), accept the piece. 
I( one or both of the two additional sam- 
ples fail any part of the test criteria, 
reject the piece. 

(vii) The pieces of a unit rejected 
after retesting may not be retested, used, 
or promoted for use in children's sleep- 
wear as defined in ii 1616.2(a) and 
1615.1(a) of the Standard for the Ham- 
mability of Children's Sleepwear: Sizes 0 
through 6X (FF 3-71) (Subpart A of 
Part 1615 of this chapter) except after 
reworking to improve the flammability 
characteristics, and subsequent retesting 
In accordance with the procedures set 
forth in Tightened Sampling. 

(5) Records. Written and physical rec- 
ords related to all tests performed under 
this Standard must be maintained by 
the manufacturer, importer, or other 
persons initially introducing items into 
commerce which are subject to this 
Standard. beginnlnE on the effective date 
of the Standard. Such records shall In- 
clude results of all tests, sizes of all units, 
and the disposition of all rejected pieces 
and units. Rules and regulations regard- 
ing recordkeeping may be established by 
the Consumer Product Safety Commis- 
sion. 

(c) Garment sampling. (l)(l). The 
Garment Sampling Plan is made up of 
two parts: (1) Prototype Testing and (2) 
Production Testing. Prior to production, 
prototypes must be tested to assure that 
the design characteristics of the garment 
are acceptable. Garment production 
units (units) are then accepted or re- 
jected on an individual unit basis. 

(11) Edge finishes such as hems, except 
In multi-layer fabrics, and binding are 
excluded from testing except that when 
trim is used on an edge the trim must 
t>e subjected to prototype testing. Seams 
attaching findings are excluded from 
testing. 

(2) Prototype testing. Pre-production 
prototvpe testing of each seam and trim 
specification to be Included In each gar- 
ment In a garment production unit shall 
be conducted to as.sure that garment 
specifications meet the fiammablllty re- 
quirements of the Standard prior to 
production. 

(1) Seams. Make three samples (15 
specimens) using the longest scam type 
and three samples using each other seam 
typo 10 Inches or longer that Is to be 
Included In the garment. For purposes of 
rerordkeeping, prior to testing, assign 

each specimen to one of the three sam- 
ples. Test each set of three samples and 
accept or reject each scam design In ac- 
cordance with the following plan: 

(A) If all three samples meet all the 
test criteria of :i6l6.3(b>, accept the 
seam design. If one or more of the three 
samples fail the 17.8 cm. i7.0 in.) average 
char length criterion. § 1616.3ib) (I), re- 
ject the scam design. If three or more of 
the individual specimens from the 15 
selected specimens fail the 25.4 cm. (10 
in.) char length criterion, § 1616.3(b) t2). 
reject the seam design. If only one of the 
individual specimens from the 15 selected 
specimens fails the 25.4 cm. (10 in.) char 
length criterion, S 1616.3(b) (2), accept 
the seam design. 

(B) If two of the Individual specimens: 
from the 15 selected specimens, fall the 
25.4 cm. (10 In.) char length criterion, 
5 1616.3(b) (2), select three more samples 
(15 specimens) and retest. If all three 
additional samples meet all the test cri- 
teria of i 1616.3(b), accept the !;eam de- 
sign. If one or more of the three addi- 
tional samples fail the 17.8 cm. (7.0 in.) 
average char length criterion. { 1616.3 
(b) (1). reject the seam design. If two or 
more of the Individual specimens, from 
the 15 selected additional specimens, fall 
the 25.4 cm. (10 In.) char length crite- 
rion. § 1616.3(b) (2), reject the seam de- 
sign. If only one of the individual speci- 
mens, from the 15 selected additional 
specimens, fails the 25.4 cm. (10 In.) char 
length criterion. § 1616.3(b) (2). accept 
the seam design. 

(ID Trim—(A) Make three samples (15 
specimens) from each type of trim to be 
included in the garment. Specimens shall 
be prepared by sewing or attaching the 
trim to the center of the vertical axis 
of an appropriate section of untrimmed 
fabric, beginning the sewing or attach- 
ment at the lower edge of each specimen. 
The sewing or attachment shall be made 
In the manner In which the trim Is to 
be attached to the garment. 

(B) Sewing or otherwise attaching the 
trim shall be done with thread or fas- 
tenlnfT material of the same composition 
and .'size to be used for this purpose in the 
garment and using the same stitching or 
.^eam type or other attaching procedure 
The trim shall be sewn or fastened the 
entire length of the specimen. Prior to 
testing, a.wign each specimen to one of 
the three ."nmples. Test the sets of three 
samples and accept or reject the type of 
trim and design on the same basis as 
seam design. 
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<3) ProducMon te«Hnor. A unit Is either 
accepted or rejected according to the fol- 
lowing plan: 

(1) Normal sampling. (A) Prom each 
unit, select at random sufficient gar- 
ments and cut three samples (15 speci- 
mens) from the longest seam type. No 
more than flve specimens may be cut 
from a single garment. Prior to testing, 
assign each specimen to one of the three 
samples. AU specimens cut from a single 
garment must be Included In the same 
sample. Test the three selected samples. 
If all three samples meet aU the test cri- 
teria of i 1616.3(b). accept the unit. If 
one or more of the three samples fall the 
17.8 cm. (7.0 In.) average char length 
criterion, i 1616.3(b)(1), reject the unit. 
If four or more of the individual speci- 
mens, from the 15 selected specimens, fall 
the 25.4 cm. (10 In.) char length criterion, 
f 1616.3(b)(2), reject the unit. If three 
or less of the individual specimens, from 
the IS selected specimens, fall the 25.4 
cm. (10 In.) char length criterion. 
i 1616.3(b) (2), accept the tmit. 

<B) If the garment under test does not 
have a seam at least 10 Inches long In the 
largest size In which It Is produced, the 
following selection and testing procedure 
shall be followed: 

(1) Select and cut specimens 8.9 cm. 
(3.5 In.) wide by the maximum available 
seam length, with the seam In the center 
of the specimen and extending the en- 
tire specimen length. Cut three samples 
(15 specimens). These specimens shall 
be placed In specimen holders so that the 
bottom edge Is even with the bottom edge 
of the specimen holder and the seam be- 
gins In the center of the bottom edge 
Prior to testing, assign each specimen to 
one of the three samples. All specimens 
cut from a single garment must be in- 
cluded In the same sample. 

(2) Test the three samples. If all three 
samples pass the 17.8 cm. (7.0 In.) aver- 
age char length criterion, 5 1616.3(b) (1). 
and If three or fewer Individual speci- 
mens fall by charring the entire specimen 
length, accept the unit. If the unit Is not 
accepted In the above test, three sam- 
ples (15 specimens) of the longest seam 
type shall be made using fabric and 
thread from production Inventory and 
sewn on production machines by pro- 
duction operators. The Individual fabric 
sections prior to sewing must be no 
larger than 20 3 x 63.3 cm. (8 x 25 In.) 
and must be selected from more than 
one area of the base fabric. Test the 
three prepared samples. Accept or reject 

the unit as described previously In this 
suljsectlon. 

(II) Reduced sampling. (A) The level 
of sampling required for garment accept- 
ance may be reduced provided the pre- 
vious 15 units of the garments have all 
been accepted using the Normal Sam- 
pling Plan. The Reduced Sampling Plan 
shall be the same as for Normal Sampling 
except that the quantity of garments un- 
der test may be Increased to up to two 
production units containing garments 
which have the same speciflc identity 
except for size, trim, findings, color, and 
print patterns as specified in paragraph 
(a) of this section. 

(B) Select and test three samples in 
the same manner as in Normal Sampling. 
Accept or reject both units on the same 
basis as with Normal Sampling. Reduced 
Sampling shall be discontinued and Nor- 
mal Sampling resumed If a unit is re- 
jected. 

(4) Dispositton of rejected units. Re- 
jected units shall not be retcstcd. used, 
or promoted for use in children's sleep- 
wear as defined in 9§ 1616.2(a) and 
1815.1(a) of the Standard for the Flam- 
mablllty of Children's Sleepwear: Sizes 0 
through 6X (FF 3-71) (Subpart A of 
Part 1615 of this chapter) except after 
reworking to improve the nammabillty 
characteristics and subsequent retesting 
in accordance with the procedures set 
forth In Garment production testing 
(Paragraph (c)(3) of this section!. 

(5) iJecords. Written and physical rec- 
ords related to all tests performed under 
this Standard must be maintained by 
the manufacturer. Importer, or other 
persons Initially Introducing items into 
commerce which are subject to this 
Standard, beginning on the effective date 
of this Standard. Such records shall in- 
clude results of all tests, sizes of all units, 
and the disposition of all rejected pieces 
and units. Rules and regulations regard- 
ing recordkeeplng may be established by 
the Consumer Product Safety Commis- 
sion. 

(d) Compliance market sampling plan. 
Sampling plans for use In market test- 
ing of Items covered by this Standard 
may be hsued bv the Consumer Product 
Safety Comml.sslon. Such plans .ihall de- 
fine noncompllance of a production unit 
to exist onlv when It Is shown, with a 
high level of statistical confidence, those 
production units represented by tested 
items which fall such plans will, in fact, 
fall this Standards. Production units 
found to be noncomplylng under the pro- 
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visions of paragraph (d) of this section, 
shall be deemed not to conform to tills 
Standard. The Consumer Product Safety 
Commission may publish such plans In 
the FEDERAL REGISTER. 

§ 16I6.S    Test procedure. 

(a) Apparatus. The following test ap- 
paratus shall be used for the test. Alter- 
nate test apparatus may be used only 
with prior approval of the Consumer 
Product Safety Commission. 

(1) Test chamber. The test chamber 
shall be a steel cabinet with Inside di- 
mensions of 32.9 cm. (12"io In.) wide, 
32.9 cm. (12''!i6 In.) deep and 76.2 cm. 
(30 in.) high. It shaU have a frame 
which  permits  the  suspension  of  the 

VENTILATION PORTS 

specimen holder over the center of the 
base of the cabinet at such a height that 
the bottom of the specimen is 1.7 cm. 
O/A in.) above the highest point of the 
barrel of the gas burner specified in 
paragraph (a) (3) of this section. Burner 
and perpendicular to the front of the 
cabinet. The front of the cabinet shall 
be a close-fitting door with a transpar- 
ent insert to permit observation of the 
entire test. The cabinet floor may be 
covered with a piece of asbestos paper, 
whose length and width are approxi- 
mately 2.5 cm. (1 in.) less than the 
cabinet floor dimensions. The cabinet to 
be used in this test method is Illustrated 
in Figure 1 and detailed in Engineering 
Drawings, Numbers 1 through 7. 

SUPPORT FOR 
HOLDER 

•UIDE FOR 
SPECIMEN 

HOLDER 

VENTILATION 
PORTS 

BURNER 

VERTICAL  TEST CABINET 
FIOURE I 
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(2> Svecimen holder. The specimen 
holder to be used In this test method Is 
detailed In Engineering Drawing Num- 
ber 7. It is designed to permit suspension 
of the specimen in a fixed vertical posi- 
tion and to prevent curling of the speci- 
men when the flame is applied. The 
specimen shall be fixed between the 

plates, which shall be held together witn 
side clamps. 

(3) Burner. Tiie burner shall be the 
same as that illustrated in Figure 1 and 
detailed In Engineering Drawing Num- 
ber 6. It shall have a tube of 1.1 cm. 
(0.43 in.) Inside diameter. The input 
line to the burner shall be equipped wlUi 
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a needle valve. It shall have a variable 
orlflcc to adjust the height of the tlanie. 
The barrel of the burner shall be at an 
angle of 25 degrees from the vertical. 
The burner may be equipped with an 
adjustable stop collar so that It may be 
positioned quickly under the test speci- 
men. The burner shall be connected to 
the gas source by rubber or other flexible 
tubing. 

(4) Gas supply system. There shall be 
a pressure regulator to furnish gas to 
the burner under a pressure of 103-259 
mm. Hg. (2-5 lbs. per sq. In.) at the 
burner inlet. (Caution. Precautionary 
laboratory practices must be followed to 
prevent the leakage of methane. Meth- 
ane is a flammable gas which can be 
explosive when mixed with air and ex- 
posed to a source of ignition, and can 
cause asphyxiation because of the lack 
of air.) 

(5) Gas. The gas shall be at least 
97 percent pure methane. 

(6) Hooks and weights. Metal hooks 
and weights shall be used to produce 
a series of loads for char length deter- 
minations. Suitable metal hooks consist 
of No. 19 gauge steel wire, or equivalent, 
made from 7.6 cm. (3 In.) lengths of the 
wire, bent 1.3 cm. (0.5 in.) from one end 
to a 45-degree angle hook. The longer 
end of the wire is fastened around the 
neck of the weight to be used and the 
other In the lower end of each burned 
specimen to one side of the burned area. 
The requisite loads are given in Table 1. 

TABLE 1.- -Oriffinat fabric : weight' 

Orams prr 
squara tntW 

0unc*$ prr 
square yard     - 

Loads 

Grams   Pounds 

Ltss than 101  
101 to2n7 

.. Lrttlhanl  
-. 3lo6 

Hi         0.12 
113.4            .25 

307 10338  .. «lo 10  7K.*            .S) 
Ureater than i:^.. .. lireater than 10. M0.2          .n 

I Wright of thr orlptnn) fabric, contalninit no seams or 
Irim, Is calculated from the wflfthl of a specimen which 
hjs beon canailioi\ed for :il leustShral 2I±1.1°C (?0±2° 
F) and 66±2 p.-l relntive huiiildlly. .Shctrler conditioning 
Mmcs may be iivd if the ch,iii(re In welftht oro stHTlmen 
In successive »elehiiiss made at Intervals ol not less 
than 2 hr does not exceed 0.2 pet of the weight of the 
•txclnien. 

(7) Stopwatch. A stopwatch or similar 
timing device shall be used to measure 
time to 0.1 second. 

(8) Scale. A linear scale graduated in 
nun. or 0.1-inch divisions shall be used 
to measure char length. 

(9) Circulating air oven. A forced cir- 
culation drying oven capable of main- 
taining the specimens at 105±2.8 * C. 
1221*5 • F.). shall be used to dry the 
specimen while mounted In the specimen 
holders.' 

(10) Desiccator. An alr-ttght and 
moisture-tight desiccating chamber shall 
be used for cooling mounted specimens 
pftcr drying. Anhydrous silica gel with 
an Indicator shall be used as the deslc- 
cant in the desiccating chamber. Replace 
or reactivate the desiccant when it be- 
comes Inactive. 

(11) Hood. A hood or other suitable 
enclosure shall be used to provide a 
draft-protected environment surround- 
ing the test chamber without restricting 
the availability of air. This enclosure 
shall have a fan or other suitable means 
for exhausting smoke and/or toxic gases 
produced by testing. 

(12) Extinguishing plates. Extinguish- 
ing plates shall be used to extinguish 
afterglow. The plates shall be metal, ap- 
proximately 35.6 cm. X 5.1 cm. (14 x 2 
In.) which fit within the opening of the 
specimen holder. The bottom plate shall 
be the thickness of the specimen holder 
and the top plate shall be at least 0.32 
cm. (Ve in.) thick. A suitable metal speci- 
men mounting block may be used for 
the bottom plate. 

(b) Mounting and conditioning of 
specimens—(1) The specimens shall be 
placed in specimen holders so that the 
bottom edge of each specimen Is even 
with the bottom of the specimen holder. 
Mount the specimen In as close to a flat 
configuration as possible. The sides of 
the specimen holder shall cover 1.9 cm. 
(34 in.) of the specimen width along 
each long edge of the specimen, and thus 
shall expose 5.1 cm. (2 in.) of the speci- 
men width. The sides of the specimen 
holder shall be clamped with a sufficient 
number of clamps or shall be taped to 
prevent the specimen from being dis- 
placed during handling and testing. The 
specimens may be taped in the holders 
if the clamps fall to hold them. Place the 
mounted specimens in the drying oven in 
a manner that will permit free circula- 

>Pr<x;edure 1(1.1.1) of ASTM D 2654-71 
"Standard Methods o{ Test {or moisture con- 
tent and moisture regain of textile material." 
describes a satisfactory oven (1972 Book oT 
ASTM Standards. Part 24, published by the 
American Society for Testing and Materials. 
IB16 a»ea Street, Pblladelpblk. P». 19103). 
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Uon of air at 105* C. (221" P.) around 
them for 30 minutes.' 

<2) Remove the mounted specimens 
from the oven and place them in the des- 
iccator lor 30 minutes to cool. No more 
than five specimens shall be placed in 
a desiccator at one time Specmiens shall 
remain In the desiccator no more than 60 
minutes. 

(c) Testing—(1) Burner adjustment. 
With the hood fan turned off, use the 
needle valve to adjust the flame height 
of the burner to 3.8 cm. (I'i in.) above 
the highest point of the barrel of the 
burner. A suitable height indicator is 
shown In Engineering Drawing Number 
6 and Figure 1. 

(2) Specimen burning and evalua- 
tion. (1) One at a time, the mounted 
specimens shall be removed from the des- 
iccator and suspended in the cabinet for 
testing. The cabinet door shall be closed 
and the burner flame impinged on the 
bottom edge of the specimen for 3.0 
±0.2 seconds.* Flame Impingement is ac- 
complished by moving the burner under 
the specimen for this length of time, and 
then removing It. 

(11) When flaming has ceased, remove 
the specimen from the cabinet, except 
for specimens which exhibit afterglow. 
If afterglow is evident, the specimen 
shall be removed from the cabinet 1 min- 
ute after the burner flame is impinged on 
the specimen If no flaming exists at that 
time. Upon removal from the cabinet, 
the afterglow shall be promptly extin- 
guished. The afterglow shall be extin- 
guished by placing the specimen while 
still In the specimen holder on the bot- 
tom extinguishing plate and immediately 
covering it with the top plate until all 
evidence of afterglow has ceased. After 
removing the specimen from the cabinet 
and. If appropriate, extinguishing after- 
glow, remove it from the holder and place 
it on a flat clean surface. Fold the speci- 
men lengthwise along a line through the 

' If the speclmenj lire moist when received. 
permit them to »lr dry In laboratory condi- 
tions prior to placement In the oven A satis- 
factory preconditioning procedure may be 
found In ASTM D 1776-67. "Conditioning 
Textiles and Textile Prod'icts for Testing". 
(1972 Book of ASTM Stand irds. Part 24. pub- 
lished by the American S iclety for Testing 
and Materials 1916 Race Sireet, Philadelphia 
Pennsylvania 19103.) 

• If more than 30 seconds elapse between 
removal of a specimen from the desl:cator 
•nd the Initial flame Impingement, that 
specimen shall be reconditioned prior to 
testing. 

highest peak of the charred or melted 
area: crease the specimen firmly by 
hand. Unfold the specimen and Insert the 
hoolc with the correct weight as shown 
in Table 1 in the specimen on one side of 
the charred area 6.4 mm. (Vi in,) from 
the lower edge. Tear the specimen by 
grasping the other lower corner of the 
fabric and gently raising the specimen 
and weight clear of the supporting sur- 
face.* Measure the char length as the 
distance from the end of the tear to the 
original lower edge of the specimen ex- 
posed to the flame. After testing each 
specimen, vent the hood and cabinet to 
remove the smoke and/or toxic gases. 

(3) Report. Report the value of char 
length, in centimeters (or Inches), for 
each specimen, as well as the average 
char length for each set of five 
specimens. 

(4) Laundering, (i) The procedures 
described under 5 1616.4 Sampling and 
acceptance procedures. 5 1616.5(b) Con- 
ditioning and mounting of specimens, 
and (c) Testing, shall be carried out on 
finished items (as produced or after one 
washing and drying) and after they have 
been 'vashed and dried 50 times accord- 
ing to the laundering procedure In 
AATCC Test Method 124-1969.' Items 
which do not withstand 50 laundcrings 
may be tested at the end of their useful 
service life with prior approval of the 
Consumer Product Safety Commission. 

(ID Washing procedure 6.2(111) of 
AATCC Test Method 124-1969, with a 
water temperature of 60±2.8' C. (140± 
5' P.) and drying procedure 6.3.2(B) of 
that Test method, shall be used. Maxi- 
mum load shall be 3.64 kg. (8 lbs.) and 
may consist of any combination of test 
samples and dummy pieces. Alternately, 
a different number of times under 
another washing and drying procedure 
may be specified and used. If that pro- 
cedure has previously been found to be 
equivalent by the Consumer Product 
Safety Commission. Such laundering Is 
not required of items which are not in- 

• A figure showing how this Is done Is given 
m AATCC Test method 34-1969, Fire Re- 
sistance of Textile Fabrics," Technical Man- 
ual of the Amer.can Association of Textile 
Chemists and Colorlsts, Vol. 46. 1970, p;ib- 
llshed by AATCC, P.O. Box 12215. Research 
Triangle ParK. North Carolina 27709. 

'Technical Manual of the American As- 
sociation of Textile Chemists and Colorlsts, 
Vol 46. 1970. published by AATCC, P.O. Box 
12215, Research Triangle Park, North Caro- 
lina 37709. 
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tended to be laundered, as determined 
by the Consumer Product Safety 
Commission. 

(Hi) Items which are not susceptible 
to being laundered and are labeled "dry- 
clean only" shall be dry-cleaned by a 
procedure which has previously been 
found to be acceptable by the Consumer 
Product Safety Commission. 

(Iv) For the purpose of the issuance 
of a guarantee under Section 8 of the 
Act, finished sleepwear garments to be 
tested according to i 1616.4(c) Garment 
sampling, need not be laundered or dry- 
cleaned provided all fabrics used In mak- 
ing the garments (except trim) have been 
guaranteed by the fabric producer to 
be acceptable when tested according to 
{ 1616.4(b) Fabric sampling. 
(40 FR S9917, Dec. 30, 1975: 41 PR 1061. 
Jan. 6. 19761 

§ 1616.6    Labeling requircmenlt. 
(a) All Items of children's sleepwear 

shall be labeled with precautionary in- 
structions to protect the items from 
agents or treatments which are known to 
cause significant deterioration of their 
flame resistance. If the Item has been 
Initially tested under 5 1616.5(c)(4) 
Laundering, after one washing and 
drying. It shall be labeled with instruc- 
tions to wash before wearing. Such labels 
shall be permanent and otherwise in ac- 
cordance with rules and regulations es- 
tablished by the Consumer Product 
Safety Commission. 

(b) All items of children's sleepwear 
In sizes 7 through 14 complying with this 
Standard (including those items that 
comply with FP 3-71) and manufactured 
on or after May 1. 1975 through May 1, 
1978, shall bear a label which states: 
"Flame-resistant. VS. Standard FF 5- 
74." The label must be prominent, con- 
spicuous, legible and readily visible at 
the point of sale to ultimate consumers. 
Tlie label statement may be attached to 
the item itself, on a hang tag attached 
to the item, or on a package enclosing 
the Item. The label need not be affixed 
permanently. 

Subpart B—Rules 4nd Regulations 
Atn'Hoitn'T: Sec. 6, 67 Stat. 113-19, as 

amended 81 Stat. 671; 16 U3.C. 1194. 

% 1616.31     Labeling,  recordkeeping,  re- 
tail dinplaj and guarantict. 

(a) Definitions. For the purpose of 
this section, the following definitions ap- 
ply: 

(1) "Standard" means the Standard 
for the Flammabllity of Children's Sleep- 
wear: Sizes 7 through 14 (FF 5-74) (Sub- 
part A of Part 1616 of this Chapter) pro- 
mulgated by the Consumer Product 
Safety Commission in the FEDERAL 
REGISTER of May 1, 1974 (39 FR 15214), 
and amended in the FEDERAL REGISTER 
of March 21, 1975 (40 FR 12811) (cor- 
rection notice published for technical 
reasons on March 27, 1975, 40 FR 13547). 

(2) "Children's sleepwear" means 
"children's sleepwear" as defined in 
{ 1616.2'a) of the Standard, that is, "any 
product of wearing apparel size 7 through 
14, such as nightgowns, pajamas, or 
similar or related items, such as robes, 
intended to be worn primarily for sleep- 
ing or activities related to sleeping. 
Diapers and underwear are excluded 
from this definition." 

(3) "Item" means "item" as defined in 
{ 1616.2(c) of the Standard, that is, "any 
product of children's sleepwear or any 
fabric or related material intended or 
promoted for use in children's sleep- 
wear." 

(4) "Market or handle" means any 
one or more of the transactions set forth 
In section 3 of the Flammable Fabrics 
Act (15 U.S.C. 1192). 

(5) The definition of terms set forth 
in § 1616.2 of the Standard shall also 
apply to this section. 

(b) Labeling. (1) Where any agent or 
treatment is known to cause deteriora- 
tion of flame resistance or otherwise 
causes an item to be less flame resistant, 
such item shall be prominently, perma- 
nently, conspicuously, and legibly labeled 
with precautionary care and treatment 
instructions to protect the item from 
such agent or treatment. 

(2) If the item has been Initially 
tested under § 1616.5(c) (4) of the Stand- 
ard after one washing and drying, it shall 
be prominently, permanently, conspicu- 
ously and legibly labeled with Instruc- 
tions to wash before wearing. 

(3) Where any fabric or related ma- 
terial Intended or promoted for use in 
children's sleepwear subject to the 
Standard is sold or intended for sale to 
the ultimate consumer for the purpose 
of conversion into children's sleepwear. 
each bolt, roll, or other unit shall be 
labeled with the information required by 
this section. Each Item or fabrli, or re- 
lated material sold to an ultimate con- 
sumer must be accompanied by a label, 
as prescribed by this section, which can 
by normal household methods be per- 
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manently afllxcd by the ultimate con- 
sumer to any Item of children's sleep- 
wear made from such fabric or related 
material. 

<4) (1) Where Items required to be 
labeled or stamped in accordance with 
paragraphs (bXl), (b)(2>, and/or (b) 
(3> of this section and fabrics required 
to be labeled or stamped In accordance 
with paragraph (b)(7> of this section 
are marketed at retail In packages, and 
the required label or stamp is not readily 
visible to the prospective purchaser, the 
packages must also be prominently, con- 
spicuously, and legibly labeled with the 
required information. 

(11) Where garments required to be 
labeled or stamped In accordance with 
paragraph (b)(7) of this section are 
marketed at retail In packages, and the 
required label or stamp Is not readily 
visible to the prospective purchaser: 

(A) The packages must also be prom- 
inently, conspicuously, and legibly la- 
beled with the Information required by 
paragraph (b)(7) of this section: or 

(B) There must be a garment style 
identification that is prominent, con- 
spicuous, and legible and readllv visible 
to the prospective purchaser, either on a 
label or hang tag attached to the gar- 
ment design or on the garment packages. 
A style is a garment design or grouping, 
preselected by the manufacturer. A style 
may be composed of garments that form 
all or part of one or more CPU's and the 
style may Include any number of gar- 
ments the manufacturer chooses. Style 
Identification means any numbers, let- 
ters, or combination thereof that are 
sufficient to identify the garments of the 
style and may Include information such 
as color, season or size. If this option B 
is selected, in any recall of noncomply- 
Ing Items from a particular GPU. 

(f) The garment manufacturer must 
recall the entire style(s) from all cus- 
tomers who purchased garments of the 
style(s) of which the GPU is part. How- 
ever, retailers may elect to return only 
garments from the particular GPU 
necessitating the recall rather than the 
entire stylets) or portions of style(s) 
being recalled: and 

(2) Within 48 hours of a written re- 
quest, the garment manufacturer must 
supply to the Commission any samples in 
its possession of garments from the GPU. 
as requested. As required of all persons 
subject to this section, the garment man- 
ufacturer must also, within the time re- 
quested, supply to the Commission the 

names of any customers who purchased 
during a specified period of time, gar- 
ments from the GPU (or the slvle's) of 
which the GPU is a part) and supply 
access to all records required under the 
Standard and this section. 

(5) Samples, swatches, or specimens 
used to promote or effect the .sale of 
Items subject to the Standard .shall be 
labeled In accordance with this section 
with the information required by this 
section: Except that such information 
may appear on accompanying promo- 
tional n'.aterials attached to fabric sam- 
ples, swatches or specimens used to pro- 
mote the sale of fabrics to garment man- 
ufacturers. This requirement shall not 
apply, however, to samples, swatches, or 
specimens prominently, permanently, 
conspicuously, truthfully and legibly 
labeled: "Flammable, Sample onlv. Not 
for use or resale. Does not meet Stand- 
ard for the Flammabillty of Children's 
Sleepwear; Sizes 7 through 14 (PP 
5-74)." 

(6) The Information required on 
labels by this section shall be set forth 
separately from any other Information 
appearing on the same label. Other In- 
formation, representations, or disclosures 
not required by this section but placed 
on the same label with Information re- 
quired by this section, or placed on other 
labels elsewhere on the Item, shall not 
Interfere with the Information required 
by this section. No person, other than the 
ultimate consumer, shall remove, muti- 
late, or cause or participate in the re- 
moval or mutilation of any label required 
by this section to be affixed to any item. 

(7) Every manufacturer. Importer, or 
other person (such as a converter) ini- 
tially Introducing Items subject to the 
Standard into commerce shall assign to 
each item a unit identification (number, 
letter or date, or combination thereof) 
sufBclent to Identify and relate to the 
fabric production unit or garment pro- 
duction unit of which the Item is a part. 
Such unit Identification shall be desig- 
nated in such a way as to Indicate that 
It Is a production unit under thf Stand- 
ard. The letters "GPU" and "FPU" may 
be used to designate a garment produc- 
tion unit identification and fabric pro- 
duction unit identification, respectively, 
at the option of the labeler. In addition 
to the requirements prescribed by this 
paragraph (b) (7). the requirements pre- 
scribed by paragraph (b) (4) of this sec- 
tion must be met for Items marketed at 
retail In packages. 

2T2 
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li) Each garment subject to the Stand- 
ard shall bear a label with minimum 
dimension of 1.3 centimeters (0 5 inch) 
by 1 9 centimeters (0.75 inch) containing 
the appropriate garment production unit 
Identification for that garment In letters 
which are clear, con.'ipicuous, and legible, 
and in a color which contrasts with the 
background of the label, or shall have 
such Information stamped on the gar- 
ment itself in letters which are clear, 
conspicuous, and legible, and in a color 
which contrasts with the background, 
and at least 2 54 centimeters (1 inch) in 
every direction from any other inlorma- 
tlon. The stamp or label containing the 
garment production unit identification 
must be of such construction, and af- 
fixed to the garment In such a manner, 
as to remain on or attached to the gar- 
ment, and legible and visible through- 
out its intended period of use. 

ili) The fabric production unit Iden- 
tification shall appear in letters at least 
0.4 centimeter (one-sixth of an inch) in 
height against a contrasting background 
on each label that relates to such fabric 
and is required by the Textile Fiber 
Products Identification Act (15 U.S.C. 
70-10ki and the regulations thereunder 
(16 CFR 303.1 through 303.45) or by 
the Wool Product Labeling Act of 1939 
115 U.S.C. 68-68J) and the regulations 
thereunder (16 CFR 300 1 through 300- 
35). When the Information required by 
the Textile Fiber Products Idcntlficjtlon 
Act or by the Wool Products Labeling 
Act of 1939 appears on an invoice used 
in lieu of labeling, the fabric production 
unit identification required by lliis sec- 
tion may be placed clearly, conspicuous- 
ly, and legibly on the .same invoice in lieu 
of Inbellng. 

i8' All items complying with the 
Stnndard and manufactured on or after 
May 1. 1975. through May 1. 1978. shall 
bear a labil which states "Flame-resist- 
ant. U.S. Standard FF 5-74." Tlic label 
must be prominent, conspicuous, and 
legible and readily visible at the point 
of sale to ultimate consumers The label 
statement mav be attached to the Item 
Itself, on a hang tag attached to the 
Item, or on a package enclosing the item 
The label need not be affixed permanent- 
ly The letters of the label must be at 
least 0.4 centimeter (one-sixth of an 
Inch I in height and in a color which con- 
trasts with the background of the label. 

(c) Segregation ol complying and non- 
compliiing items by retailer. Every per- 
son who sells non-complying items <a5 

defined In : 1616.2(c) of the Standard 
and paragraph (a)(3) of this section) at 
retail stores or other establishments open 
to the general public where goods are 
offered for sale shall: 

(li Di.splay the Items which comply 
with the Standard, and for which the 
seller has documentary evidence of such 
compliance, so that no other merchan- 
dise is Intermingled with those items: 
and identify such complying items with 
at least one sign, with black letters at 
least 2.5 centimeters (one Inch) In height 
against a solid white background, bear- 
ing the statement "FUme resistant. Com- 
piles with the Standard for the I lara- 
mability of Children's Sleepwear (FF 5- 
74)." 

(2) Display all other Items of chil- 
dren's sleepwear, sizes 7 through 14, at a 
separate location within the store and 
identify these items with at least one 
sign, with black letters at least 2.5 centi- 
meters (1 Inch) In height against a solid 
white background, bearing the statement 
"Flammable. Does Not Meet Standard 
for the Flammability of CHiildren's 
Sleepwear (FFe-74)." 

(3) Segregate those Items of children's 
sleepwear, sizes 7 through 14. which com- 
ply with the Standard, and for which 
the seller has documentary evidence of 
such compliance, so that they shall not be 
located within 91 centimeters (36 inches) 
of any other items of children's sleep- 
wear, sizes 7 through 14. when displayed 
for sale to consumers. 

(d) Records—manu/acturers. import- 
ers, or other persons initially introduc- 
inp items into commerce—(1) GeneroZ. 
Every manufacturer. Importer, or other 
person (such as a converter) initially In- 
troducing Into commerce items subject to 
the Standard. Irrespective of whether 
guaranties are Issued under paragraph 
(e) of this -section, shall maintain writ- 
ten and physical records ns hereinafter 
specified. The records required must es- 
tablish a line of continuity through the 
process of manufacture of each produc- 
tion unit of articles of children's sleep- 
wear, or fabrics or related materials In- 
tended or promoted for use In children's 
sleeowear. to the sale and delivery of the 
finished Items and from the specific fin- 
ished Item to the manufacturing records. 
Such records shall show with re.>pect to 
such Items: 

(i) Details, description and Identifica- 
tion of any and all sampling plans en- 
gaged In pursuant to the requirements 
of the Standard. Such records must be 
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sufficient to demonstrate compliance 
with such sampling plan's) and must re- 
late the sampling plan(s) to the actual 
Items produced, marketed, or handled. 
This requirement is not limited by other 
provisions of this paragraph (d). 

(11) Garment production units or fab- 
ric production units of all garments or 
fabrics marlceled or handled. The records 
must relate to an appropriate produc- 
tion unit identification on or affixed to 
the item Itself in accordance with par- 
agraph (b)(7) of this section, and the 
production unit identification must re- 
late to the garment production unit or 
fabric production unit. 

(ill) Test results and details of all tests 
performed, both prototype and produc- 
tion, including char lengths of each 
specimen tested, average char lengths of 
the ."iamples required to be tested, de- 
tails of the sampling procedure employed, 
name and signature of person conducting 
tests, date of tests, and all other records 
necessary to demonstrate compliance 
with the test procedures and sampling 
plan specified by the Standard or au- 
thorized alternate sampling plan. 

(iv) Disposition of all failing or re- 
jected items. Such records must demon- 
strate that the items were retested or re- 
worked and retested in accordance with 
the Standard prior to sale or distribu- 
tion and that such retested or reworked 
and retested items comply with the 
Standard, or otherwise show the dispo- 
sition of such Hems. 

(V) Fiber content and manufacturing 
specifications relating the same to proto- 
type and production testing and to the 
production unit<; to which applicable. 

(vl) Data and test results relied on as 
a basis for inclusion of different colors 
or different print patterns of the same 
fabric as a single fabric or garment pro- 
duction unit under J 1616.4(a) (2) of the 
Standard. 

(vii) Data and test results relied on 
as a basis for reduced laundering of 
fabric or garments during test pro- 
cedures under 5 1616.5(c)(4) of the 
Standard and any quantities issued or 
received relating to laundering as well 
as details of the laundering procedure 
utilized. 

(viii) Identification, composition, and 
details of application of any flame re- 
tardant treatments employed. All proto- 
type and production records shall relate 
to such information. 

(ix) Date and quantity of each sale 
or delivery of items subject to the Stand- 

ard (except the date of sale to an tiltl- 
mate consumer) and the name and ad- 
dress of the purchaser or recipient (ex- 
cept an ultimate consumer). The Items 
involved in each sale or delivery shall be 
Identified by production unit or by style. 
A style is a garment design or grouping, 
preselected by the manufacturer. A style 
may be composed of garments that form 
all or part of one or more garment pro- 
duction units and the style may include 
any number of garments the manufac- 
turer chooses. If a person subject to the 
requirements of paragraph (d) of this 
section maintains sales records which 
identify the items sold or delivered by 
style, and if recall of one or more produc- 
tion units subject to the Standard is 
required, that person in recalling such 
production units shall notify all pur- 
chasers of items of the style in which 
such production unit or units were manu- 
factured. Retailers may elect to return 
all items of the style involved, or all items 
of the production units subject to recall. 

(2) fabrics. In addition to the infor- 
mation specified in paragraph cdi il' of 
this section, the written and physical 
records maintained with respect to each 
fabric production unit shall include 'I) 
finished fabric samples suflicent to re- 
peat the fabric sampling procedure re- 
quired by 5 1616.4 of the Standard for 
each production unit marketed or han- 
dled: and <ii; records to relate the sam- 
ples to the actual fabric pioduction unit. 
Upon written request of any duly au- 
thorized employee or agent of the Com- 
mission, samples sufficient for the sam- 
pling and testing of any production unit 
In accordance with the Standard shall 
be furni.shed from these records within 
the time specified in the written request. 

(3t Garments—prototype testing. In 
addition to the records specified in para- 
graph idxi) of this section, the follow- 
ing written and physical records shall be 
maintained with respect to the garment 
prototype testing required by the 
Standard: 

(i> Specification, fiber content, and 
details of construction on all seams, 
fabrics, threads, stitches, and trims u.^ed 
in each garment style or type upon which 
prototype testing was performed, relat- 
ing the same to ."iuch garment style or 
type and to all production units to which 
such prototype testing is applicable 

lil) Samples sufiicient to repeat the 
prototype tests required by ? 1616 4 of the 
Standard for all fabrics, seams, threads, 
stitches, and trims used in such proto- 
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type testing, relating .such samples to 
ttie records rcquiied by this paragraph 
id), including the information required 
by paragraph id)(3)iii of this section. 
Upon written request of any duly autho- 
rized employee or agent of the Commis- 
sion, samples sufficient for the testing of 
any prototype specimens identical to 
those specimens that were actually tested 
pursuant to the Standard shall be fur- 
nished from these records within the 
time specified in that written reauest. 

(iii) A complete untested garment 
from each style or type of garment mar- 
keted or handled. 

liv) Remains of all physical specimens 
tested in accordance with the prototype 
testing required by 5 1616.4 of the Stand- 
ard, relating such samples to the records 
required by this paragraph id), including 
Information required by paragraph (d) 
<3) li) of this section. 

14) Garments—production testing. In 
addition to the records required by para- 
graph (d) 11) of this section, written and 
physical records shall be maintained and 
shall show with respect to each garment 
production unit: 

I i > Source and fabric production unit 
Identification of all fabrics subject to 
testing used in each garment production 
unit. 

<il) Identification and appropriate 
reference to all prototype records and 
prototype tests applicable to each pro- 
duction unit. 

(Hi) Any guaranty relied upon to 
demonstrate that the fabric utilized in 
such garments meets the laundering re- 
quirements of the Standard. 

<iv) Data sufficient to show that tested 
samples were selected from the produc- 
tion unit at random from regular 
production. 

(V) Written data that will enable the 
Commission to tbtain and test garments 
under any applicable compliance market 
sampling plan. 

(5) Record retention requirements. 
The records required by this paragraph 
<d) shall be maintained for 3 years, ex- 
cept that records relating to prototype 
testing shall be maintained for as long 
Bs they are relied upon as demonstrating 
compliance with the prototype testing 
requirements of the Standard and shall 
be retained for 3 years thereafter. 

(e) Tests for guaranty purposes. Rea- 
sonable and representative tests for the 
purpose of issuing a guaranty under sec- 
lion 8 of the Flammable Fabrics Act (15 
UJS.C.  1197)   for Items subject to the 

Standard shall be those tests performed 
pursuant to any sampling plan or au- 
thoiized alternative sampling plan en- 
gaged in pursuant to the rcquirenienta of 
the Standard. 

>f) Compliance with this section. No 
person subject to the Flammable Fabrics 
Act shall manufacture, import, distrib- 
ute, or otherwise market or handle any 
item subject to the Standard, including 
samples, swatches, or specimens used to 
promote or effect the sale thereof, which 
is not in compliance with this section. 

Subpart C—Interpretations and Policies 
AuTiioRrrY: Sees. 1-17, 67 Stat. 111-15. u 

amended. 81 Slat. 568-74; 15 U.S.C. 1191-1204. 
§ 1616.61     Enforcement policy. 

(a) It Is the policy of the Consumer 
Product Safety Commission that all 
items of children's sleepwear in sizes 7 
through 14 (Including garments and fab- 
ric or related material intended or pro- 
moted for use in such children's sleep- 
wear) are subject to the Standard FF 
5-74 (Subpart A of this Part) unless the 
manufacturing process has ended before 
May 1, 1975. The manufacturing process 
is deemed to end, lor the purposes of the 
Standard, at the time the item Is com- 
pletely assembled, all functional mate- 
rials have been affixed, and labeling of 
a permanent nature has been stamped, 
sewn, or otherwise permanently aflixed 
to the item. Affixing of temporary price 
or promotional information or the pack- 
aging of items of sleepwear (including 
garments and fabrics or related mate- 
rial intended or promoted for use in such 
sleepwear) does not alTect the date on 
which the manufacturing process Is 
deemed to end. 

(b) All items of children's sleepwear In 
sizes 7 through 14 (Including garments 
and fabric or related material Intended 
or promoted for use in such children's 
sleepwear) which are in inventory or 
with the trade on the effective date of 
Standard FF 5-74 are exempt from the 
requirements of the Standard. For 
domestically-made Items of children's 
sleepwear in sizes 7 through 14 to be 
considered "In Inventory or with the 
trade" on the effective date of the 
Standard, the manufacturing process 
must have ended prior to May 1, 1975. 
For foreign-made Items of children's 
sleepwear In sizes 7 through 14 to be 
considered "in Inventory or with the 
trade" on the effective date of the 
Standard,   the   manufacturing   process 
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must have ended and the goods must 
have been entered Into the United States 
before May 1.1975. 
S 1616.62    Policy regarding retail displajr 

requiremenls for itenu. 
For purposes of the retail display and 

Identification requirements of i 1616.31 
(e>, and for those purposes only, any 
Item which was manufactured before 
May 1,1975, and for which a retailer has 
documentary evidence of compliance 
with all sampling and testing reqtUre- 
ments of the Standard ^FP 5-74) (Sub- 
part A of this Part), will be deemed to 
l»e a complying item notwithstanding 
the absence of an affirmative label to in- 
dicate compliance with the Standard as 
required by S 1616.6(b) of the Standard 
and { 1616.31(b) (8), or the absence of a 
garment production unit Identiflcation 
or style Identification which meets all 
requirements of ii 1616.31(b) (4) and 
<7), provided that such an item compiles 
with all other labeling requirements of 
i 1616.31(b). 
S 1616.63    Policy regarding garment pro- 

duction unit idenUficaiion. 
No provision of 16 CFR 1616.31(b) (7) 

prohibits placement of a garment pro- 
duction unit identification on a label 
containing other Information. Provided, 

however, that when the garment produc- 
tion unit identification appears on a label 
containing other information, provisions 
of § 1616.31(b) (6) require that the gar- 
ment production unit identification must 
be set forth separately from any other 
information appearing on the same label, 
and that information not required by 
the applicable enforcement regulation 
(f 1616.31), but placed on the same label 
with the garment production unit Iden- 
tification, shall not interfere with the 
garment production unit identification. 

§ 1616.64    Policy regarding recordkecp- 
ing requirements. 

No provision of the Standard for the 
Flammabllity of Children's Sleepwear: 
Sizes 7 through 14 (FP 5-74) (Subpart A 
of this Part) or of the enforcement reg- 
ulations at i 1616.31 prohibits the utiliza- 
tion of fabric which was manufactured 
before May 1. 1975, and which was not 
manufactured in production units, in the 
manufacture of children's sleepwear gar- 
ments which are subject to the Stand- 
ard. When such fabric Is utilized in the 
manufacture of such garments, the in- 
ability of the garment manufacturer to 
record the fabric production unit identi- 
fication of such fabric does not constitute 
a violation of 9 1616.31(d) (4) (1). 
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Tris 

I. ENVIRONMENT/lL DEFENSE FUND PETITIONS 

On February 8, 1977 the Environmental Defense Fund 
(EOF) submitted to the Commission a petition (HP 77-8) 
requesting the banning of wearing apparel containing the 
flame-retardant chemical Tris (2, 3-dibromopropyl) phosphate 
(hereafter "Tris") because it is carcinogenic.  This peti- 
tion is related to a March 1976 EDF petition (HP 76-10) 
which requests mandatory cautionary labeling for wearing 
apparel containing Tris and which is currently pending be- 
fore the Commission. 

The February 1977 petition requests the Commission to 
take various actions.  This memo will focus on those requests 
that involve regulatory and enforcement actions. 1/ It will 
also address whether particular Commission decisions to 
take one or more such actions would constitute a granting or 
denial of the petition.  The EDF has requested (according to 
our interpretation of the petition): 

T7  Although requests for enforcement actions are not 
'petitionable" requests because they don't seek rulemaking 
(see section III. G, below), this memo will discuss them in 
the general context of options for addressing the potential 
hazard of Tris.  The following requests involve neither 
enforcement nor regulatory actions and are not discussed in 
this memo (they are also not "petitionable" requests): 

a) a warning and information to the public 
concerning wearing apparel containing Tris; 

b) an investigation of wearing apparel that docs 
not contain Tris; and 

c) an investigation, with other agencies, of the 
environmental and health effects of the disposal 
of wearing apparel containing Tris. 
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1. an interpretation that children's sleepwear con- 
taining Tris is banned by section 2(q)(l)(A) of the Federal 
Hazardous Substances Act (FHSA) (in the attached February 16, 
1977 letter to Sadye Dunn that supplements the petition, 
the EDF strongly urges the Coimnission to grant this request) ; 

2. a regulation banning all wearing apparel containing 
Tris under either sections 2(q)(l){B) and 2(q)(2) of the 
FHSA or under sections 8 and 9 of the Consumer Product 
Safety Act (CPSA) and repurchase of such wearing apparel that 
is in commerce under either section 15 of the FHSA or sec- 
tion 15 of the CPSA; 

3. immediate action on a ban of all wearing apparel 
containinr; Tris (including repurchase) under section 2(q)(2) 
Of the FHSA or under section 12 of the CPSA; 

4. possible modification of the Commission's Flam- 
mable Fabrics Act standards for children's sleepwear to 
permit the sale of certain untreated garments; and 

5. a regulation requiring labeling of garments containing 
any flame-retardant additives other than Tris that have not 
been tested by industry for toxicity. 

II.  STATUTORY BACKGROUND 

The following discussion is organized according to 
various provisions of the acts the Commission administers 
and includes the options that we believe the Commission 
should consider in addressing the EDF's regulatory and 
enforcement requests (if it decides to grant any or all of 
them): 

A.  Federal Hazardous Substances Act 

The hazard alleged by the petition, carcinogenicity, 
falls within the Commission's jurisdiction under the FHSA. 
The Food and Drug Administration and the Commission have 
acted under the FHSA against general-use garments containing 
asbestos and self-pressurized household products containing 
vinyl chloride monomer on the basis of such hazards.  How- 
ever", we stress that any Commission action against wearing 
apparel containing Tris must be based on its hazard to 
vearers of such apparel.  Judicial interpretations con- 
cerning carcinogenic pesticides (the petitioner has cited 
Environmental Defense Fund v. Environmental Protection 
Agency 510 F.2d 1292 (C.A.D.C. 1975) on page 15 of its 
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February 1977 petition and on page 3 of its February 16 
letter) may be, but are not necessarily, relevant to an 
evaluation of the hazard posed by a carcinogen in wearing 
apparel.  Similarly, statutory provisions concerning carcino- 
genic food additives (a "Dclaney clause" in the Federal Food, 
Drug, and Cosmetic Act states that "...no additive shall be 
deemed to be safe if it is found to induce cancer when 
ingested by man or animal, or if it is found, after tests 
which are appropriate for the evaluation of the safety of 
food additives, to induce cancer in man or animal..." 21 
U.S.C. 348 (c)(3)(A)) may be, but are not necessarily, 
relevant. 

The FHSA defines a "hazardous substance" to include 
"[a)ny substance or mixture of substances which (i) is toxic, 
(ii) is corrosive, (iii) is an irritant, |or) (iv) is a 
strong sensitizer... if such substance or mixture of sub- 
stances may cause substantial personal injury or substantial 
illness during or as a proximate result of any customary 
or reasonably foreseeable handling or use, including reason- 
ably foreseeable ingestion by children" (section 2(f)(1)(A)). 
Section 2(g) of the FHSA defines "toxic" as follows:  "The 
term 'toxic' shall apply to any substance (other than a radio- 
active substance) which has the capacity to produce personal 
injury or illness to man through ingestion, inhalation, or 
absorption through any body surface."  Sections 2{i), 2(j), 
and 2(lc) define "corrosive," "irritant," and "strong sensi- 
tizer." 

The Commission's regulations, in addition to restating 
the statutory definitions, supplement the definition of 
"toxic" by setting forth white rat and rabbit dosage tests 
and by stating that the term also applies to any substance 
that is toxic on the basis of human experience (see 
16 CFR 1500.3(c)(2)).  Any substance meeting this supple- 
mentary definition or the more general section 2(g) defini- 
tion of "toxic" would be a "hazardous substance" under the 
FHSA as long as it also "may cause substantial personal 
injury or substantial illness..." under section 2(f)(1)(A). 

Whenever there is uncertainty as to whether wearing 
apparel containing Tris is a "hazardous substance," the 
Commission may, under section 3(a) of the FHSA, resolve the 
uncertainty by declaring by regulation that it is a hazardous 
substance.  The procedure for such a regulatory determination 
is to conduct a "701(e) proceeding" (21 U.S.C. 371(e) of 
the Federal Food, Drug, and Cosmetic Act, referenced by 
section 3(a)(2) of the FHSA).  As the Commission )cnows, a 
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701(e) proceeding is a two-stage proceeding that could 
take a substantial time to complete both stages.  If a 
person adversely affected by an order following the notice 
and comment stage of the proceeding files a "legally suf- 
ficient" objection, the Commission must conduct the second 
stage which requires a formal hearing before an administrative 
law judge. 2/ 

1.  Remedies 

Section 2(q)(l) of the FHSA, discussed in detail below 
in sections 2 and 3, defines certain products as "banned 
hazardous substances."  If a product is a banned hazardous 
substance, it is prohibited from interstate commerce. '1/ 
In addition, section 15 of the FHSA requires the automatic 
repurchase of banned hazardous substances.  Manufacturers 
(including importers for resale) must repurchase from their 
purchasers.  Distributors must repurchase from their pur- 
chasers.  Dealers who sold at retail must repurchase from 
any person who returns the items to them.  In every case, a 
refund of the purchase price roust be made in addition to the 
payment of certain expenses incurred in returning the item(s). 
However, a recently-issued Commission regulation permits 
replacement or repair of banned items instead of repurchase. 

2/       It should be noted that the Commission's option to con- 
duct an informal notice and comment rulemaking proceeding 
under 5 U.S.C. 553 instead of a 701(e) proceeding is avail- 
able when toys and other children's articles presenting 
mechanical, thermal, or electrical hazards are the subject 
of regulation (section 3(e)(1) of the FHSA).  Such an option, 
however, is not applicable to FHSA regulation involving 
Tris. 

3/  Section 4 of the FHSA prohibits the introduction or 
delivery for introduction into interstate commerce of a 
banned hazardous substance; the doing of any action with 
respect to a hazardous substance while it is in inter- 
state commerce which results in its being a banned hazardous 
substance; receipt in interstate commerce of a banned 
hazardous substance; and delivery or proffered delivery 
for pay or otherwise of a banned hazardous substance. 

Seizures of banned hazardous substances in interstate com- 
merce are authorized by section 6 of the FHSA.  Sec- 
tions 5 and 8 authorize the Commission to seek injunctions 
or criminal penalties against persons who violate the 
prohibitions listed above. 
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at the option of the owner (16 CFR 1500.203).  The Cotn- 
misslon's other regulation concerning FlISA repurchase 
requires that retailers place signs in their establishments 
informing customers of the repurchase (see 16 CFR 1500. 
202).  While there are no penalties for violations of repur- 
chase requirements, the actions of violators could be 
enjoined. 

Despite the automatic repurchase provisions of sec- 
tion 15 of the FHSA, the Commission has used the banning 
provisions of the FllSA, in conjunction with provisions 
added in 1969 concerning toys and other children's articles 
presenting mechanical, thermal, or electrical hazards, to 
ban only such articles that are introduced into interstate 
commerce after a certain date.  The Commission could thus 
issue a banning regulation that does not require the repur- 
chase of existing articles in the hands of consumers and at 
various stages of distribution. 

The bicycle regulation is a good example of this approach: 
Not only were bicycles already in commerce exempted from the 
banning regulation, but a delayed and "prospective only" 
effective date meant that other bicycles that entered inter- 
state commerce before the effective date were similarly 
not banned.  The Commission believed that this was appro- 
priate because the many technical requirements for bicycles 
were designed to protect against "unreasonable risks of 
injury" but did not generally address hazards so severe that 
a non-complying bicycle should be repurchased or even 
inmiediately banned. 

The hazard presented by wearing apparel containing Tris 
must be evaluated in this context.  Even if the potential 
long-range hazard, cancer, is very serious, it may be that 
the additional protection that would be obtained from 
attempting to have repuchased all such apparel in the hands 
of consumers and in the distribution channels is not justi- 
fied.  The Commission may alternatively decide that full 
repurchase is justified. 

2.  Section 2(q)(1)(A) 

' If Tris is a hazardous substance under the FHSA, the 
Commission could consider banning children's sleepwear 
containing Tris by finding that such sleepwear is a "banned 
hazardous substance" under section 2(q){l)(A).  Since such 
sleepwear is an "article intended for use by children" it 
would automatically be a banned hazardous substance by 
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definition under section 2{q}(l){A) if it "bears or con- 
tains (Tris) in such manner as to be susceptible of access 
by a child to whom [it] is entrusted." 

Section 2(q)(l)(A) does not offer the Commission a 
regulatory option.  Rather, it involves Commission enforce- 
ment of an already-existing ban.  Under this provision the 
Commission would have to notify manufacturers and others 
that it considers children's sleepwear containing Tris to be 
a banned hazardous substance and that any manufacture, distri- 
bution, or sale of it is thertfore a violation of the FUSA. 
The Commission could notify particular manufacturers, distri- 
butors, and retailers of this interpretation directly or it 
could notify all interested persons by issuing a public 
interpretation (such as in the Federal Register).  In either 
case, automatic repurchase would be in effect. 

3.  Section 2(q)(1)(B) 

An alternative approach for addressing the petition under 
the FHSA would be to regulate children's sleepwear containing 
Tris, as well as any other wearing apparel containing Tris 
that may exist, under section 2(q)(l)(B).  If a hazardous 
substance is "intended, or packaged in a form suitable, for 
use in the household," the Commission can issue a regulation 
determining it to be a banned hazardous substance "on the 
basis of a finding that, notwithstanding such cautionary 
labeling as is or may be required under this Act for that 
substance, the degree or nature of the hazard involved is 
such that the objective of the protection of the public 
health and safety can be adequately served only by keeping 
such substance, when so intended or packaged, out of the 
channels of interstate commerce."  (The effectiveness of 
cautionary labeling is one of the issues raised by the 
March 1976 EDF petition.) 

The proceeding for a regulatory determination under 
section 2(q)(l)(B) that a product is a banned hazardous 
substance is a 701(e) proceeding.  If the Commission finds 
that it would have to conduct one 701(e) proceeding to deter- 
mine under section 3(a) that Tris is a hazardous substance 
and another 701(e) proceeding to find that wearing apparel 
containing Tris is a banned hazardous substance, we believe 
that both such proceedings could be combined into one.  The 
Commission has followed this approach in its proceedings 
concerning fireworks and vinyl chloride. 
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A potential objection to the Commission's use of sec- 
tion 2(q)(l)(B) to ban children's sleepwear exists, since 
section 2(q){l)(A) could be interpreted to ban it by 
definition.  However, we don't believe that the FIISA should 
be interpreted as offering fewer options for children's 
products that are hazardous substances than for adult pro- 
ducts.  The clear legislative intent of the FHSA was to 
impose more stringent control over children's products. 
If the Commission decides that section 2(q){l)(A) is not 
appropriate for addressing a hazard presented by children's 
sleepwear containing Tris, we believe that action against 
such slecp\/car under section 2(q){l)(B) would be supportable. 
The Commission has already adopted this view by regulating 
fireworks under section 2(q)(1)(B). 

If wearing apparel containing Tris is determined to be 
a banned hazardous substance according to section 2(q)(l)(B), 
automatic repurchase applies.  On the effective date of the 
regulatory determination, manufacturers, distributors, and 
retailers would have to repurchase from their customers. 

4.  Imminent hazard 

Pending the completion of a 701(e) proceeding, the Com- 
mission could publish an order in the Federal Register that 
wearing apparel containing Tris is a banned hazardous sub- 
stance.  Such an order must be based on the finding that 
"the distribution for household use of (such wearing apparel] 
presents an imminent hazard to the public health" {section 
2(q)(2)).  The following Food and Drug A.dministration regu- 
lation (21 CFR 3.73) applies to this FHSA imminent hazard 
provision (since the Commission has not repealed, modified, 
or superseded this regulation, it remains in effect according 
to section 30(e)(2) of the CPSA): 

...IA)n imminent hazard to the public health 
is considered to exist when the evidence is 
sufficient to show that a product or practice, 
posing a .significant threat of danger to 
health, creates a public health situation (1) 
that should be corrected immediately to pre- 
vent injury and (2) that should not be per- 
mitted to continue while a hearing or other 
formal proceeding is being held.  The "imminent 
hazard" may be declared at any point in the 
chain of events which may ultimately result 
in harm to the public health.  The occurrence 
of the final anticipated injury is not essential 
to establish that an "imminent hazard" of such 
occurrence exists,...  In exercising (its) 
judgment on whether an "imminent hazard" exists, 
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the ICommission] will consider the number of 
injuries anticipated and the nature, severity, 
and duration of the anticipated injury. 

The obvious reason for including an imminent hazard pro- 
vision in the FHSA was that very dangerous articles should 
not remain on the market while a proceeding is conducted. 
The legislative history of the "imminent hazard" provision 
states that "|w)here the procedural delay involved in plenary 
hearings would otherwise result in injury to the public, the 
ICommission) would be authorized to suspend the article from 
the market, pending the completion of hearings and review" 
{H.R. Rep. No. 2166, 89th Cong., 2d Sess. 3 (1966)).  This 
section 2(q)(2) imminent hazard provision specifically applies 
only to proceedings under section 2(q)(1)(B) of the FHSA. 

As soon as an imminent hazard order is issued, the 
automatic repurchase provisions become effective. 

B.  Consumer Product Safety Act 

Before section 30(d) of the CPSA was amended last year, 
the Commission could use the provisions of the CPSA only if 
it could not sufficiently reduce or eliminate a risk of 
injury associated with consumer products under one of the 
transferred acts.   In light of the above discussion of the 
regulatory alternatives available under the FHSA, we believe 
that this would be a difficult finding to make as to wearing 
apparel containing Tris. 

However,the Commission can now use provisions of the 
CPSA to regulate risks of injury if it finds by rule that it 
is in the public interest to do so (section 30(d), as amended). 
The rulemaking finding must be made by informal notice and 
comment procedures, with no more than 30 days provided for 
comment.  The legislative history does not clarify what, if 
any, restrictions the "public interest" wording imposes on 
Commission use of the CPSA.  A House member who opposed the 
amendment to section 30(d) stated frequently during debate 
that it would allow the Commission to "pick and choose" 
among its acts (Broyhill, Cong. P.ec. K9i82-9183, September 26, 
1975).  This view is not disputed in the legislative history 
and it is clear that the intent of the amendment was to 
provide the Commission greater flexibility to choose to 
regulate a particular risk of injury under the CPSA.  A 
House supporter of the amendment specifically mentioned 
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during the debate that the CPSA would have provided norc 
expeditious procedures, with sufficient due process rights, 
for regulating fireworks than the 701(e) procedures that 
the Commission did use (Van Deerlin, Cong. Rec. 119184, 
September 26, 1975). 

An appropriate "public interest" rationale of course 
depends on the particular provision of the CPSA that the 
Commission decides to use.  We believe that we could draft a 
reasonably strong rationale in support of regulation under 
section 8 of the CPSA, discussed below.  For example, an 
imminent hazard finding followed by a 701(e) proceeding 
would involve an immediate and effective remedy (total 
repurchase) which is not based upon any formal industry 
comment.  Only after a potentially-lengthy rulemaJiing pro- 
ceeding would the Commission's action be ripe for the statu- 
torily-mandated judicial review.  In contrast, section 8 of 
the CPSA requires that a notice and comment rulemaking 
proceeding (with an opportunity for oral comment) open to 
all interested persons precede a ban, followed by the statu- 
torily-mandated judicial review.  The Commission might find 
that the "public interest" favors the public participation 
prior to a ban and the likelihood of more expeditious judicial 
review. 

While arguments that it is not "in the public interest" 
to forego all potential FHSA approaches certainly exist, the 
Commission need only be able to support its "public interest" 
finding rather than be convinced that no other findings are 
arguable. Since sections 12 and 15 of the CPSA do not involve 
"regulatory" options, section 30(d) could not be a bar 
to their use. 

1.  Section 8 

If a consumer product (1) "presents an unreasonable 
risk of injury" and (2) presents such a risk that "no feasible 
consumer product safety standard under [section 7 of the 
CPSA) would adequately protect the public," a rule declaring 
the consumer product to be a "banned hazardous product" 
under section 8 of the CPSA may be proposed. 

- If the Commission were to propose such a ban for wearing 
apparel containing Tris, it would have to seek written 
public comments and provide an opportunity for "the oral 
presentation of data, views, or arguments" according to 
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section 9(a)(2).  Any final ban issued under section 9  would 
have to address the findings required by section 9(c) con- 
cerning the risk of injury involved, economic consequences, 
necessity for the ban, alternative approaches, competitive 
effects, public interest, etc. 

An important consideration in proceeding with a ban is 
whether a feasible consumer product safety standard issued 
under sections 7 and 9 could adequately protect the public. 
If the Commission believed that wearing apparel containing 
Tris on the market must be stopped from further distribution, 
section 7 would clearly not be adequate because section 7 
addresses only products manufactured after its effective 
date (see section 9(d)(1)) while section 8 potentially bans 
all existing and future products. 

However, if the Commission wants to address only wearing 
apparel not yet manufactured, it must carefully consider the 
adequacy of a possible standard as compared to a ban.  The 
staff may find that a standard for wearing apparel containing 
Tris would "adequately protect the public."  For example, it 
may be that some limit on the amount of Tris in each garment 
or on the surface of garments vrould be effective or that some 
type of bonding of flame-retardant chemicals to garments 
could be a feasible requirement in a standard.  (If the Com- . 
mission does decide to pursue regulation under section 7 of 
the CPSA, we can provide in a subsequent memo whatever legal 
guidance may be helpful.) 

An additional question, one discussed in connection with 
the Commission's action to propose a ban of refuse bins, is 
whether section 8 can be used when something less than all 
products of a particular type are to be banned.  In this 
case, not all wearing apparel would be banned, but all wearing 
apparel containing Tris would apparently be banned.  Especially 
as compared to regulation of products that involves three 
pages of technical requirements, regulation that prohibits 
all wearing apparel containing Tris seems to be more a "ban" 
than a "standard." 

If the Commission declares wearing apparel containing 
Tris to be a "banned hazardous product" under sections 8 
and 9 of the CPSA, section 19(a)(2) prohibits its manufacture 
for sale, offer for sale, distribution in conraerce or impor- 
tation into the U.S.  This would have the effect of "freezing" 
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all inventory that is not already bought by consumers.  How- 
ever, there would be no repurchase requirement to pass the 
wearing apparel back up the chain to the apparel manu- 
facturers.  In the absence of voluntary or contractual recall 
by some or all such manufacturers or private legal actions, it 
appears that retailers and distributors would have to hold 
their stock and absorb the associated business losses.  Con- 
sumers would have no recourse as to wearing apparel that 
they already have. 

If the Conunission believes that it would not be necessary 
to regulate the v;earing apparel consumers have already bought 
(and would have bought by the effective date of the ban), as 
long as future sales are stopped, regulation under sections 
8 and 9 might be an appropriate approach.  While the Commission 
is proposing and considering comments on a section 8 ban, 
those in the distribution chain could attempt to sell their 
inventories, but such sales would of course be limited to 
consumers who don't know about or care about the already- 
publicized potential hazard.  A delayed effective date would 
provide additional time for this to occur (section 9(d) of 
the CPSA and 5 U.S.C. 553, taken together, require that the 
effective date of a section 8 ban be 30-180 days following 
the issuance date unless "good cause" dictates an earlier or 
later effective date). 

In addition to or instead of a delayed effective date, 
the Commission could decide to apply a section 8 ban only 
prospectively and not retroactively.  Such a ban would 
probably be worded so that only the wearing apparel containing 
Tris that is introduced into interstate commerce after a 
particular effective date would be declared to be a "banned 
hazardous product." The effect of this approach would be 
that existing stock would not be regulated and could be sold 
to consumers to the extent that marlcetplace practicalities 
allow.  Unlike a retroactive section 8 ban that would "freeze" 
all wearing apparel containing Tris in commerce on the 
effective date, a "prospective only" ban would never be 
applicable to such wearing apparel already in commerce on 
the effective date. 

• 2.  Section IS 

If the Commission believes that wearing apparel con- 
taining Tris contains a "product defect which...creates a 
substantial risk of injury to the public," it can utilize 
section 15 of the CPSA to seek remedial action. 
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Most of the remedies available under section 15 are 
specifically directed at products that are already on the 
market and in the hands of consumers.  Potential relief 
involves repair, replacement, or refund of the purchase 
price, as well as recall and public notification measures 
that are designed to encourage consumers to return the 
products involved. The Commission may order such relief only 
after an adjudicativc (administrative law judge) proceeding 
takes place (section 15(f) of the CPSA) . 

However, a 1976 amendment to section 15 authorizes the 
Commission to seek from a federal district court a preliminary 
injunction restraining the distribution of products which (1) 
are the subject of a pending adjudicativc proceeding and (2) 
the Commission has "reason to believe" present a substantial 
product hazard (see section 15(g)).  The purpose of a pre- 
liminary injunction vrauld be to protect the public pending 
completion of the adjudicativc proceeding, and it would be 
granted only after the court evaluates the traditional 
considerations — i.e., whether irreparable harm is likely 
to occur if the injunction is not issued, any injury which 
granting the injunction would inflict on the defendant, the 
probability that the Commission will succeed on the merits, 
and the public interest (Conference Report Ho. 94-1022, g^th 
Cong., 2nd Sess., p. 26).  The district court may grant 
extensions of such a preliminary injunction. 

A difficult problem with addressing such a widespread 
product as wearing apparel containing Tris under section 15 
is that the Commission staff would have to serve process on 
all manufactuiers, distributors, and retailers against whoir. 
it wanted to proceed.  (If the Commission adopts certain 
provisions that have been proposed by the staff for the Rules 
of Practice, however, personal service may not be required.) 
This would be especially difficult if the Commission does 
not know and cannot determine which garments actually do 
contain Tris. 

According to section 15(d), as amended, a Commission 
order following an adjudicativc proceeding "may prohibit the 
person to whom it applies" from manufacturing, importing, 
distributing, or selling "the product with respect to which 
the order was issued." Other products which present the same 
or a similar hazard are still not technically covered, but 
any order against existing wearing apparel containing Tris 
would affect all such future v;earing apparel, in our opinion. 
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3.  Section 12 

- -  While section 12 of the CPSA offers the possibility of 
expeditious relief, it also demands a difficult showing of 
risk.  The Commission, using its own attorneys, may file an 
action in a federal district court against an "imnincntly 
hazardous" consumer product.  As with section 15, individual 
manufacturers, distributors, and retailers must be served. 
However, the class action rule applicable to federal district 
courts could allow the Commission to use a method other 
than personal service.  (Alternatively, the Commission could 
file against the products themselves, but this would involve 
actually finding the wearing apparel containing Tris, a 
difficult task which is made more difficult by our limited 
ability to identify particular garments containing Tris by 
looking at them.) 

"    The court is empowered under section 12 to grant whatever 
temporary or permanent relief may be necessary to protect 
the public, including mandatory notification to purchasers, 
public notice, recall, repair, replacement, and refund.  The 
Commission has used this provision only once thus far, against 
certain hazardous trouble lights, and was successful in 
obtaining some judicial relief. 

If relief under section 12 is to be pursued, the Com- 
mission must also pursue regulatory action against such pro- 
ducts, if appropriate, and may consult with the Product 
Safety Advisory Council before any such action is filed. 

Under section 12 the Commission could limit its requested 
relief to v;hatever it considers appropriate.  However, 
anything short of a total recall would seem to be incon- 
sistent v;ith the claim that v;earing apparel containing Tris 
presents an "imminent hazard."  In addition, it may be 
difficult to convince a court that its immediate consideration 
of an injunction against future manufacture is crucial, but 
that further distribution of existing inventory is permissible. 

C.  Flammable Fabrics Act 

• The Commission could address the potential risk of injury 
presented by Tris and other flame-retardant additives in a 
different way under the FFA.  Since wearing apparel is 
treated with flamo-retardants in all or in most cases in 
order to comply with the Commission's FFA children's sleep- 
wear standards (16 CFR Parts 1615 and 1616) , revocation of 
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those standards would probably eliminate future use of 
flame-retardants in wearing apparel.  Similarly, amendments 
to the standards might result in all manufacturers complying 
without using any dangerous flame-retardants.  Such amend- 
ments might be drafted to prohibit the use of Tris and 
perhaps other specific flame-retardants to meet the standards 
or they might be drafted to ease the standards' requirements 
so that all manufacturers could and would ii.eet the standard 
by using untreated garments. 

Revocation or amendment of the children's sleepwear 
standards has the advantage of addressing the EDF's additional 
concerns about flame-retardant chemicals besides Tris 
that are or might be used in wearing apparel and that might 
be hazardous. 

The required procedures would be to propose revocation 
or an amendment for public comment before taking final action. 
Although not explicitly included in the FFA, we believe that 
an appropriate criterion for such rulemaking would be a 
balancing of the possibility of increasing the risk of injury 
from fire against the possibility of reducing the risk from 
flame-retardant chemicals. 4/ 

III.  DISCUSSION OF OPTIONS 

We suggest that the Commission consider its options for 
addressing the potential hazard presented by wearing apparel 
containing Tris with two important questions concerning the 
risk in mind: 

(1) whether the Commission should act against 
the wearing apparel in consumers' hands and/or 
currently in the market and 

(2) how quickly action against the wearing 
apparel should take effect. 

37  The FFA authorizes amendments of flaramability standards 
only if they are based on "(protection of) the public against 
unreasonable risk of the occurrence of fire leading to death 
or personal injury, or significant property damage" (sec- 
tion 4).  The asserted hazard of Tris as a carcinogen and the 
potential hazards of other flame-retardant chemicals do not 
fall within this statutory criterion.  Nevertheless, we do 
not believe that the Congress could have intended that a 
standard could not be modified to reduce or prevent some non- 
flammability hazard that it has increased or even created.  We 
therefore believe that the "balancing" criterion is an appro- 
priate one for the Commission to use to amend the children's 
sleepwear standards. 
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The followinq additional factors should be evaluated for 
each possible option: 

(a) the procedures involved, 

(b) the statutory findings concerning risk 
that must be made and supported, 

(c) the remedies available, and 

(d) the scope of judicial review that 
applies. 

A.  Section 2(q)(l)(A) of the FHSA 

Under the FHSA, a crucial question is whether the Com- 
mission believes that wearing apparel containing Tris is 
"toxic" under the section 2(q) statutory definition.  If not, 
a 701(e) proceeding must establish its toxicity before any 
relief can become effective. 

Although the section 2(g) definition does not exclude 
carcinogens, the statutory framework of automatic remedies 
against hazardous substances that are toxic does not seem 
appropriate unless the toxicity is easily discernible (as 
with such acutely toxic hazardous substances as carl:>on 
tetrachloride).  This is underscored by the fact that an 
FKSA provision (section 3(a)) calls for rulenaking deter- 
minations to "[avoid or resolve] uncertainty" as to whether 
a product is a hazardous substance.  Nevertheless, the 
automatic remedies are designed to protect the public even 
if they may also penalize manufacturers, distributors, and 
retailors by denying them the opportunity to contest the 
merits of the Cor.imission' s action in a rulemaking proceeding. 
As long as the hazard justifies Commission enforcement of 
automatic relief, section 2(q)(l)(A) certainly authorizes 
such enforcement. 

Despite the absence of a rulen;aking proceeding, a Cora- 
mission interpretation that children's sleepwear containing 
Tris is a banned hazardous substance would undoubtedly be 
challenged in court.  The challenge could take place when 
the Commission requests that U.S. Attorneys seize such sleep- 
wear or seek injunctions against its distribution in federal 
district court actions.  Alternatively, the Commission's 
interpretation could be mot with one or more requests that a 
•federal district court issue a restraining order and/or 
injunction against Corjtiission enforcement. 
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In eitlicr situation, the Coramission would have the 
burden of presenting evidence, throuqh the local Assistant 
U.S. Attorney handling the case, that supports its inter- 
pretation that children's sloepwear containing Tris is 
"toxic" under section 2(g), is a "hazardous substance" under 
section 2(f)(1)(A), and is therefore automatically banned 
under section 2(q)(l)(A).  Whatever the technical evidence 
presented on both sides, we believe that many judges v;ould 
view in an extremely critical way the absence of any rule- 
making proceeding in which the Commission considered the 
views of interested persons before declaring the sleepwear 
to be hazardous. 

B.  Section 2(q)(l)(B) of the FHSA without an "imjninent 
hazard" order 

Onli);e section 2(q)(l)(A), the option presented by 
section 2(q)(l)(B) (without an "imminent hazard" order) 
involves a rulema};ing proceeding.  The question to be 
decided in the proceeding is whether labeling is adequate 
to address the risk presented by a hazardous substance. 
Since 701(e) procedures apply to section 2(q)(l)(B) rule- 
making, this option could be lengthy.  An advantage, how- 
ever, is that the Commission, if challenged, would be 
defending its determination in a federal court of appeals 
and a challenger would have the burden of showing that the 
determination is not supported by "substantial evidence on 
the record."  In any such court of appeals review, the 
challenger could also seek a stay of the Commission's regu- 
lation.  The court would evaluate the factors discussed 
above in section II. B. (2) before ruling on a request for 
a stay. 

A section 2(q)(l)(E) banned hazardous substance rule 
does not offer an immediate remedy, but, once such a rule 
became effective, it could involve total repurchase from 
consumers and from those in the chain of distribution.  We 
believe that the Commission could apply a ban under section 
2(g)(1)(B) prospectively only if the nature and degree of 
the hazard justified such action.  For example, the Com- 
mission might find in a 701(c) proceeding that most gar- 
ments already in the hands of consumers have been washed 
frequently enough so that the risk they present is minimal. 

As long as the Commission would be conducting a 701(e) 
proceeding to decide the adequacy of labeling, it could 
combine this proceeding with the threshold question of 
whether wearing apparel containing Tris is a hazardous 
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substance.  If there is uncertainty, section 3(a) requires 
a 701(e) proceeding to determine this question (and, as 
we said above in section II.A.(3), the two 701(e) pro- 
ceedings could be combined). 

An important advantage to the rulemalting approach under 
section 2(q)(l)(B) is that the Commission would not be relying 
on a finding that the section 2(g) definition of "toxic" 
and the section 2(f)(1)(A) definition of "hazardous substance" 
unambiguously include wearing apparel containing Tris.  The 
major disadvantage is of course that no remedy would be im- 
posed immediately.  If the Commission found, following a 
701(e) ruleraaking proceeding, that wearing apparel containing 
Tris is a banned hazardous substance, we believe that our 
case defending that decision in a federal court of appeals 
would be a strong one. 

C.  Section 2(q)(l)(B) of the FHSA with an "imminent hazard" 
order 

A trade-off is involved if the Commission decided to 
issue an "imminent hazard" order under section 2(q)(2) and 
thus institute a ban pending completion of the 701(e) pro- 
ceeding.  The imminent hazard provision applies only to pro- 
ducts that are "hazardous substances."  The Commission would 
therefore have to rely on a finding that wearing apparel 
containing Tris unambiguously meets the section 2(f)(1)(A) 
definition of "hazardous substance" in order to support an 
imminent hazard order.  (Since section 3(a) requires that a 
701(e) proceeding be conducted to determine what is a 
hazardous substance, it could not be used to support an 
imminent hazard order that is issued at the outset of a 701 
(e) proceeding.) 

The statutorily-mandated judicial review in a federal 
court of appeals is available at the conclusion of the 701 
(e) proceeding required by section 2(q)(1)(B).  As discussed 
above in section II.A.(4), an imminent hazard order removes 
a product from the marlcet "pending review." 

Nevertheless, an imminent hazard order could be challenged 
in a federal district court in the same manner that a sec- 
tion 2(q)(l)(A) action could be challenged.  Our legal stance 
in defense of an imminent hazard order would probably be 
stronger than a defense of action under section 2(q)(l)(A) 
because the statutory rulema);ing proceedings would be under- 
way. We would be recognizing the applicability of these 
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proceedings and any rule resulting from them would be subject 
to judicial review in the federal courts of appeals.  Despite 
the availability of such review, however, the merits of an 
imminent hazard order that bans wearing apparel containing 
Tris could be resolved in a federal district court (in the 
context of the need for imraediate relief).  The most diffi- 
cult issue would probably be the Commission's finding that 
wearing apparel containing Tris is a hazardous substance by 
definition under section 2(f)(1)(A) of the FHSA. 

As with a ban following a 701(e) proceeding, we believe 
that the Commission could apply an imminent hazard order 
prospectively only.  While such an order might undercut the 
argument that immediate relief is necessary, it could, on 
the other hand, decrease the lijcelihcod of judicial challenge. 

An advantage to action under section 2((j)(l)(B), with 
or without an imminent hazard order, is that both children's 
and adults' wearing apparel could be covered.  However, if 
the ris)c to children is greater than to adults (e.g., if 
"mouthing" of garments is an important means of entry of 
Tris into the body), it would be more difficult to show that 
all wearing apparel containing Tris is hazardous.  The 
importance of this factor depends of course on the extent 
to which Tris is present in adult wearing apparel. 

D.  Section 8 of the CPSA 

If the Commission wants to initiate ruleiraking proceedings 
against wearing apparel containing Tris, and does not want to 
pursue immediate relief through an imminent hazard order, 
it could avoid the potentially-lengthy 701(e) proceeding 
required by section 2(q)(l)(t!) of the FHSA.  Sections 8 and 
9 of the CPSA involve a notice and comment rulema);ing pro- 
ceeding with an opportunity for oral coirJuents (the section 
30(d) notice and comment proceeding could be conducted at 
the same time).  However, the section 9(c) findings required 
for a section 8 ban might prove burdensome and the Commission 
must also be able to support action under section 8 with a 
finding that no feasible standard under section 7 would 
adequately protect the public. 

Remedies under section 8 could include the "freezing" 
of existing inventories at the time a final ban becomes 
effective (but without repurchase and without any remedy 
applicable to garments already in the hands of consumers). 
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A "prospective only" ban under Ecction 8 would apply to 
wearing apparel containing Tris that is manufactured after 
a particular date. 

Judicial review of action under sections 8 and 9 involves 
a federal court of appeals reviewing the Commission's rule- 
making record to determine if it is supported by "substantial 
evidence." A stay of the Commission's ban, pending completion 
of the judicial review, could be imposed. 

E. Sections 12 and 15 of the CPSA 

Under sections 12 and 15 of the CPSA, the individual 
manufacturers, distributors, and retailers must be served 
before any remedies can be enforced against them.  This is a 
crucial factor to consider before the Conmission pursues 
either of these options. 

F. Flammable Fabrics Act 

Commission action under the FFA would not provide any 
immediate remedy against Tris or any other flarae-retardant. 
The Commission would have to conduct a notice and comment 
rulemaking proceeding.  However, an easing of the children's 
sleepwear standards to eliminate the use of Tris is a very 
logical option since these standards have caused the wide- 
spread use of Tris in children's sleepwear. 

G. Consequences of Commission action or inaction with regard 
to the petitions 

As a petition for rulemaking, the primary request of the 
EDF February 1977 petition is for a ban of "the further sale 
of all wearing apparel containing [Tris)."  The Commission 
could grant this request by initiating rulemaking under 
either section 2(q)(l)(D) of the FHSA or section 8 of the 
CPSA.  Under the FHSA, the Commission may deny this portion 
of the petition if it finds that there are no "reasonable 
grounds" in support of a banning rule.  Under section 8 of the 
CPSA, the Com.-nission may deny this portion of the petition . 
if it cannot make preliminary findings that an unreasonable 
risk of injury exists and no feasible section 7 standard 
would adequately protect the public. 

Although the EDF's requests for immediate action on a 
ban (see request (3) under section I, above) are not requests 
for rulemaking, it is very possible that the EDF would take 
the Commission to court if no immediate relief against wearing 
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apparel containing Tris were imposed.  (In addition to any 
available specific statutory review, "final agency action" 
can be challenged in a federal district court as being 
"arbitrary and capricious.")  If the Commission's action 
against such wearing apparel involved immediate relief but 
not rulemaking, we are nearly certain that the EOF would 
not institute court action.  Not only has the EOF specifically 
requested non-rulemaking relief under section 2(q)(l)(A) of 
the FlISA and section 12 of the CPSA, but the potential 
relief from such actions is comparable to or broader than 
relief from rulemaking. 

The EDF requested precautionary labeling for wearing 
apparel containing Tris in its March 1976 petition.  If the 
Commission decided not to institute rulemaking for pre- 
cautionary labeling or for a ban of such wearing apparel, 

• the EDF would have a cause of action based on Commission 
denial of its March 1976 petition, as well as of the February 
1977 petition. Similarly, if the Commission did not initiate 
regulatory or enforcement action against sleepwear containing 
Tris, the EDF might have a cause of action based on its 

•February 1977 request to modify the FFA sleepwear standards. 

The EDF has also requested a labeling regulation for 
garments containing flame-retardants other than Tris {see 
request (5) under section I, above).  Since the EDF seems 
to base this request for rulemaking on the absence of safety 
testing rather than on the existence of a known hazard, we 
do not consider it to be a petition for rulemaking.  Petitions, 
under the Commission's policies, must set forth facts that 
support the need for a rule.  In addition, the Commission 
does not have "pre-market clearance" authority and can set 
requirements for products, including labeling requirements, 
only when some level of hazard is found to exist. 

Attachment 



246 

Environmental 
Defense 
Fund 152$ leih Stro«t, NW, Washlnglon, D.C. 20036 • 202/833-1434 

February 16,  1977 

•I?.    C7^ 
Ms. Sadye E. Dunn 
Secretary 
U.S. Consumer Product Safety Conniission J>r- 
Washington, D.C. 20207 y" 

Dear Ms. Dunn: So  12 '; 
So   .  .• 

The purpose of this letter is to clarify certain ^ic/intSi J 
raised in the petition of the Environmental Defense Fund for 
a ban on the sale of Tris-treated '.vearing apparol submitted 
to the Comnission on February 8, 1977.  As was pointed out 
in the EDF petition, there are a number of legal alternatives 
for regulating Tris under either the Federal Hazardous Sub- 
stances Act or the Consumer Product Safety Act.  Prompt 
action on Tris requires that these alternatives be carefully 
explored in order to avoid unnecessary delay in eliminating 
the human health ha2ards posed by this chemical. 

The first step required for a ban on Tris under the 
Federal Hazardous Substances .".ct is a determination by the 
Comnission that Tris is a "hazardous substance."  "Hazardous 
substance" is defined as 

"any substance or mixture of substances which (i) is 
toxic, (ii) is corrosive, (iii) is an irritant, (iv) is 
a strong sensitizer, (v) is flammable or combustible, 
or (vi) generates pressure through decomposition, heat, 
or other ir.eans, if such substance :>r mixture of substances 
may cause substantial personal in::ry or substantial 
illness during, or as a proximate ;.suit of any customary 
or reasonably foreseeable handling or use, including 
reasonablv foreseeable incestion by children." 15 U.S.C. 
S1261 (f) (i)(A). 

The term "toxic" is further defined in subsection (g) 
of S1261: 

"the tern toxic shall apply to any substance (other 
than a radioactive subst.ince) which has the capacity 
to produce personal injur\' or illness to man through 
inacstion, inhalation, or absorotion through any body 
surface."  15 U.S.C. S1261 (g).' 
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After repeating this definition in its regulations, the 
Conraission has attempted to supplement the statutory definition 
of "toxic" with the following: 

"To give sp&cificity to the definition of "toxic" Ir. S2(g) 
of the Act (and restated in paragraph (b)(5) of thi: -ection), 
the follov;inq supplomgnts (epphasis added) that der...-tion: 
"toxic" means any substance that produces death witl-.m 14 
days in half or nore than half of a group of: 

(i) white rats (each weighing betv;een 200 and 300 grams) 
when a single dose of from 50 milligrams to 5 graitis/z.g. 
of body weight is administered orally.  Substances 
falling in the toxicity ranoe betv/een 500 mg. and 5 gms. 
per )cg. of body v;eight will be considered for exeaption 
from some or all the labelling requirements of the Act, 
under 51500.82, upon a 5hov;ing that such labelling is 
not needed because of t.he physical form of the substances 
(solid, thici: plastic, emulsion, etc.), the size or 
closure of the contai.-.er, hunan experience with the 
article, or any other relevant factors; 

(li) white -.Its (each weighing between 200 and 300 grans) 
when an atr spheric concentration of more than 200 ppm. 
but not mo:;- than 20,000 ppn. by volusie of gas or vapor, 
or more than 2 but not rore than 200 mg./liter by volume 
of mist or dust, is inhaled continuously for one hour 
or less, if such concentration is likely to be encountered 
by nan when the substance is used in any reasonably 
foreseeable manner; and/or 

(iii) rabbits (each weighing between 2.3 and 3.0 kg.) when 
a dosage of more than 200 r.g. but not more than 2 gn./kg. 
body weight is administered by continuous contact with the 
bare skin for 24 hours by the method described in S1500.40. 
The number of animals tested shall be sufficient to giv3 a 
statistically significant result.and shall be in conforrity 
with good pharmacological practices. "Toxic" also appli-.i 
to any substance that is 'toxic" (but not "highly toxi.- 
on the basis of human e.vperience.    16 C.Y.R.   $1500.3  •) 
(2). 

It should be emphasized that this definition of "toxic" 
substances, accordino to the Ccrr^ission' s regul.-.tions, is designed 
only to su7'plt?ront tljo statutory c.-.-inition anJ is not the exclusive 
means of c:cterr.i;'.ing whether a subs-...nco is "h i-.irdous" because it 
is "toxic." Obviously, th.? statut-r' definiti ' takes precedence 
in all cases and shoulc be the ultm.ice test r-r detcrni-.;no whether 
Trls is a "hazardous substance" for r.urposas oi the Fed^^: :1 H.-.:arious 
"Substances Act.  As pointed out in the EnP petition, the ;ita fror 
the National Cancer Institute's bio.issay on Tris clearl'  .tabli.shes 
Tris as a potent aninal carcinocen in at least two spec;   and at 
miltiplo sites  (ECF petition at p.11).  Recent policy ;  itions 
from several Fedrral agencies, including the National C.near Insti- 
tute and the Environmental Protection Agency, in addition to recent 
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court decisions, hold that chenicals that are shown to be carcino- 
genic in animals can be presumed to bo carcinogenic in humans.  In 
"Che last week since the petition was submitted, the Occupational 
Safety and Health Administration has also proposed new regulations 
which vrould classify any chemical v;hich had produced tumors in at 
least tv;o mam-T.aliar. species as a carcinogen for regulatory purposes. 
Numerous court decisions have reaffirr.ed the position taken by OSKA, 
the Environmental Protection Agency, and the National Cancer Insti- 
tute as veil as other Federal agencies.  The courts have recognized 
that "although extrapolation of data from mice to men may bo quanti- 
tatively i.mprecise, it is sufficient to establish a 'substantial 
likelihood' that harm v/ill result."  Enviro.".rcntal Defense Fund vs. 
Environmental Protection Acency. U.S. Ape. .i.e.      , SIO r.2d 
1292, 12Si9 (1975i; .Society of the Plastics I.-.-' -stry. Inc. vs. CSHA. 
509 F.2d 1301, 1308 (2d clr. 1975), cert. Sr^. j_,   421 U.S. 932 (1975)i 
Synthetic Orfanic Chemical J'.anufactur'-Ts As."- . .ation vs. Brennan, 
506 K.2d 335 (jrc Cir. 197'!), cert, earned, ,••. .:. Ct. 163 (iS75j; 
Synthetic Orn-'.r.ic Chenical :'.inu:"jcturc-rs /'ss-riation vs. Srenne- , 
503 F.2d 1155 (3rd Cir.l^li),   cert, denied, 75 S. Ct. 1396 (197T) . 

Although the Commission's current regulations defining "to.xic" 
substances do not include a protocol for identifying carcinogens, 
the Cor.Tiission has already banned as "hazardous substances" a 
number of carcincoens.  /Vnong others, the Corjnission has banned 
the use of carton tetrachloride and m.ixtures containing it, 
general use oarrents ccn-Jainina asbestos, and aerosol cans using 
vinyl_ chloride as the propellar.c  16 C.F.R. 1500.17 (a)(2), (7)', 
(10).  Asbestos has been linked to lung cancer and both carbon 
tetrachloride and vinyl chloride have been linked to liver a.nd 
other forms of cancer.  Perhaps most significant, virtually all 
of the evidence on the carcinogenicity of carbon tetrachloride is 
based on animal data.i/ .i.lso, vinyl chlorine represents the classic 
case where animal experiments which demonstrated the carcinogenicity 
of vinyl chloride were subsequently confirnod by human data. 

In short, although the Coranission's regulations have not been 
amended to cover carcinogens specifically, the Coro.iiission's own 
action as well as the statute explicitly recognizes carcinogens 
as "hazardous substances." There is no question that Tris "ha.-. 
the capacity to produce personal injury or illness to nan through 
ingestion, inhalation, or absorption through any body surface." 
IS L'.S.C. 51261 (g).  As such, it cualifies as a "hazardous sub- 
stance" under the Federal Hazardous Substances Act. 

Jlaving dctomined that Tris is a "hazardous substance," the 
next s:?? is to ceternine which section of the statute will produce 
"the r.'Cit im«T.o31.ate ir.."i effective mmulatic". cf the chem.ical. 
"Pcih.ips the most important consideration in this determination is 
the distinction which the statute makes between articles intended 

X7    Air Pollution .\sscsimont of Carbon Tetrachloride, Mitre Corpora- 
tion, <7144, February, 1976,  p.9. 

1 
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for use by children and substances intended or packaged in a form 
suitable for use in the household. 15 U.S.C. S1261(q).  Under 
S1261(q)(1)(A) "any toy or other article intended for use by 
children which is a 'hazardous substance' or which bears or 
contains a 'hazardous substance' in such manner as to be sus- 
ceptible of access by a child to whom such toy or other article 
is entrusted" automatically becomes a "banned hazardous substance" 
under the Act.  The determination that the substance is "hazardous" 
is all that is required for an imiediate ban.  On the other hand, 
those hazardous substances intended for use in the household can 
only become "banned hazardous substances" if 

"the Conmission,.-by regulation, classifies (it) as a 
'banned hazardous substance' on the basis of a finding 
that, notwithstanding such cautionary labelling as is 
or may be required under this Chapter for that sub- 
stance, the degree or nature of the hazard involvod in 
the presence or use of such substance in households is 
such that the objective of the protection of the public 
health and safety can be adequately served only by keeping 
such substance, when so intended or packaged, out of the 
channels of interstate commerce."  15 U.S.C. S1261(q)(1)(B). 

Furthermore, 

"proceedings for the issuance, amendment, or repeal of 
regulations pursuant to clause (B) (i.e. hazardous 
substances used in the household) of paragraph (1) of 
this subsection shall be coverned by the provisions of 
$371(e),(f), and (g) of Title 21."  15 U.S.C. I1261(q)(2). 

Under paragraph (2) of subsection (e) of §371, any order of 
the Commission respectino a hazardous substance which is used in 
the household and thus falls under subsection (3) of paragraph (q) 
(1) is subject to the filina of objections by any person adversely 
affected by such order.  21 U.S.C. S371(e)(2).  Furthermore, the 
person adversely affected nay request a public hearing on the 
objections.  Finally, the filing of such objections serves to stay 
the effectiveness cf those provisions of the order to vhich che 
objections are made pendino the outcore of t.he public hearing or 
other action by the Cor-.-nission.  21 U.S.C. §371 (e)(2).  Needless 
to say, these procedural requirorcnts could significantly delay 
effective regulation of Tris should the Commission decide to 
proceed under §1261(q)(1)(B). 

To avoid this potential delay, EOF recorrncnds that the 
Commission act at least initially under §1261 (q) (1) (A) in 
"Order to avoid the poconti.illv lencthy procedural delays inhcirent 
In procodino under 5ub?ara.7r3?h (S) of that section,  virtually 
all of the renainim- Tris-treated garments are intended for use 
by children and th'.:j would qualify for regulation under subp.».ragraph 
(A), as opposed to 'ubparagraph (B) which is subject to greater 
procedural delay.  .-hould the Commission find that, contrary to 
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treated garments arc used by adults, the Cominission could undertake 
at a later date efforts to regulate these garncnts under subpara- 
graph (E).  In the neantine, swift action under subparagraph (A) 
on children's garments treated by Tris is essential. 

Once Tris-treated garnents used by children are covered under 
subparagraph (A), they becoine inmediatoly subject to 11263 of the 
Federal Hazardous Substances Act which prohibits "the introduction 
or delivery for introduction into interstate comnerce of any mis- 
branded hazardous substance or banned hazardous substance.'  15 
U.S.C.  S1263(a).  Furtheroore, S1263 also prohibits the "receipt 
in interstate co--,erce of any nisbranded hazardous substance or 
banned hazardous substance and the delivery or proffered delivery 
thereof for pay or othen>'ise."  15 U.S.C. 51263(c).  Section 1265 
of the statute oives the Connission aisplo authority to recall 
Tris-treated rarr.ents as requested in the SDF petition.  ri.-.ally, 
S1274 provides for the repurchase of banned hazardous substanccis 
in order to protect consun-ers.  L'r.dsr that section, the nanufic- 
turer of any such article or substance is required to repurchase 
it from the person to whom he sold it and is required to refund 
the purchase price of the garment.  15 U.S.C. S1274(a).  In short, 
once the Cormission has classified Tris-treated garments used by 
children as a hazardous substance, the rem^.inino steps requested 
by EDF fall into place virtually automatically under the statuts. 
For this reason, we strongly urge the Commission to proceed under 
S1261(q)(1)(A). 

If members of the Commission or the Office of General Counsel 
have any questions regarding the points raised above, we would be 
happy to discuss them at the meeting scheduled for Friday, February 
18,  Your prompt consideration of this petition is appreciated. 

Sincerely, 

Robert H.   Harris,   Ph.D. 

Robei't J.   ??auch,   Esq. 

Joseph Highland/Fh.D. 
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FRIDAY, APRIL 8, 1977 
PART VIII 
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Interpretation as Banned Hazaraout 

Substance 
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Tttto 16—CommcfcUl Practices 
CHAPTER ir—CONSUMER PRODUCT 

SAFETY COMMISSION 
PART   ISOO—HAZARDOUS   SUBSTANCES 

ANO ARTICLES: ADMINISTRATION AND 
ENFORCEMENT REGULATIONS 

Children**   WeartnR   Appsrel   ConUtn.nf; 
TfttS: InttrpfeUtion «« Bcnned Haisrd- 
ous Subitanc* 

AOCNCY:    Coniuincr   Product   Safety 
Commission. 
ACTION: InlerprcUUon of a statutx>ry 
provision. 
SUMMARY: The CommL-ision tt notlfy- 
tnc the public that children's clothing 
containlnr the chemiral Ilame-returdant 
TOIS is banned from commerce. Ac- 
cording to the applicable sUtutory pro- 
vlslont. such clothing Is banned by 
deflnltlon because u is intended for use 
by children nnd could cHUse substantial 
Ulness tiicCHuse of its taxicUy. 

Tests have established ihat TRIS 
causes cancer in ammah. and can enter 
the bodieft ot children by bemfc absorbed 
throuBh the skin This absorption occurs 
when children wear TRlS-lrcated cloth- 
ing. Children also ingest TRiS by 
"Southing" the clothing. 

Since washing removes much of the 
available TRiS, chlldrens clothing con- 
taining TR13 that Is already tn the 
bands of consumers, unless unwa&hed. 
Is not banned. However, children's 
clothing containing TRIS thai Is In com- 
merce on April «. 1&17. or Is Introduced 
tnto commerce after that dftte is banned 
uid mu&t be repurchased by any manu- 
facturers or others who sold It. 
DATES: The interprcutlon Is effective 
en April S. 1977. 

FOR FURTHER INFORMATION CON- 
TACT: 

Franclne Shacter. OfTce of Standards 
Coordination and Appratial. Consumer 
product Safety Cominl^lon. Washing- 
ton. DC. 2020T i203-49r-6470). 

ADDRESS: All of Uie document*, 
atudles. and other materials that are dis- 
euued in the preamble and luted under 
References are available irom the OfT.ce 
of the Se<!reiary. nil l8ih Street N\V,, 
Waihlnglon, DC, 20207 i23?-634-7700) 
SUPPLEMENTAL INFORMATION: 

BACKCKOL-ND 

m March 197fi the Environmental Dc- 
Jense Fund (EDF). n health-oriented 
public interest organization, petitioned 
the Commission to require cautionary 
labellnc for wearing apparel conuiinlng 
the chemical flame-retnrdBntTRls <2.s. 
dlbromopropyli phosphate, hereafter 
"TRIS.- m surface concentratloai in ex- 
Cftaof lOOpnrtA per million <ppm). Tt i^. 
petition 'UP 7$-l0> was based on data 
that siiOHed that TRIS was capable ot 
Induclnc ir.utsiiom tn Si.lmonella ty: ni- 
muriuni Ahe^i t«itcfl in both the presence 
fcnd absence of mctabolir artlvatlng sya- 
tciDS (1.2.3)' The petlticn averted a*, 
psge 10 thnt thlt tcsi h:t* been ihowii tu 
be A "liishly reliable preUictoi- oj f?i- 
dnocMiiclty. 

>Th* documents rit»d bv p«rtMh«ti'-a; 
numbvra cont^ttnua lo ih.- dociiirrni* .M^ 
in U)« •cetlon on tuterei^rn. b«tow 

RULES AND REGULATIONS 

The Commiiiion conducted a search 
of the exislinc literature in April 1976. 
and Initiated a biologlcnl teKimKproRram 
in It-, own liiboratcrlcfl m June 1976 to 
evaluate the -scientific i.^suc^ ral^^ed In 
the petition. In addition, the Commis- 
sion asked thi; National Car'-er Institute 
(NCI' to exjwdite H."* rat and mouse 
carcmocenicity fccdinc aiudles Involving 
TRIS that Kere already underlay U> 
The NCI agreed to provide ihc Commis- 
sion with preliminary results from these 
studies a.1 they became available tS). 

On Fcbruiiry 4, 1977 the Commkslon 
obUlned the preliminary NCI test daU 
(«>. Within two wceftfs, the Commission's 
Bureau of Btomedical Science fBBS» 
provided a sl-Ttlsiical analysis of the 
NCI rat and mour-e bioa.-%5ay study, <7', 

Based on Jt.^ analysis of the same NCI 
preliminary test remits. EDF peiUloned 
the Commission on February 6. 1977 
iHP 77-8) lo ban the sale of wearing 
apparel containing TRIS li). The Com- 
missions technical staff met with Dr. 
Hirfjerl Harris. Dr Joseph Highland, and 
Mr. Robert Raixh of EDF on Pebru- 
ary 18 to dwcuss this petition 

On March 2. the Commission met with 
Dr Marvin Schnelderman. an Associate 
Director ot the National Cancer Insti- 
tute, and on March e Uie Cotnmkslon 
met with the same EDF representatives 
that had met -tnih the- slat). Alt of Lhrcc 
meetlnes were open to the public and 
transcripts ore a v.iilablc (9.10. ID. 

Ms. Joanne Siege! and Dr, Reuben 
Epateln also peutioned the Commission, 
on Pebnisry 1. 1977, to addres?. the risk 
pre-cnted by wearing appiircl contain- 
ing TRIS (J2>. This pt-Utlon 'FP 77-1) 
requests the C'urmL^ion to amend or 
revoke Its flammablllty standard for 
children's slecp'*car sizes 0-6X (16 CFR 
Part 1615». issued under the Flammable 
Fabrics Act. which hae encouraged the 
use by manufacturers of TRIS as » flame 
r^lardant (alihuugh this 8t->r.dard im- 
poses performance requirements con- 
eemiiig flame rcMstance. U neither pro- 
hibit* nor requtrini the use of TRIS or 
any other chemical flame reurdant-. 

On Mnrch J(>, 1977 an updpt*^ draft 
of Ulc TRIS Lioassay rcsulUs was re- 
!«i.>icd by NCI for the March 25 mcetln*;', 
of the Dila Evaluation and Ri"* Assess- 
ment Submoups of the Clcirlngbouv? on 
Eiivlronmenlal Carclnopenn i/jy. Tht.^e 
two RUbgroiips act && staljtory ad%'.sorv 
gioups lo the NCI's Divlr,:on ot Cair'^r 
Ciustf .ind Preveiition At it.*, ilnrrh Tb 
meellnn the UMA ^^'aIUJ^.:^.n Subproup 
reviewed ^nd approved Cii NCI bicir.-^ny 
^»uIt^ for TBIS a*i. 

Early in April 1977. the Ci-intnts.Mon 
eompletpd Its nr.jil reiviri 'Ci on :t» Kub- 
chronic ilermal and oral Inffer'-lon r-Midler 
clonf with radioactive "C-TllI?^ tr.;eer 
At-jd.es ano humsr. i:.'e:unc ri?k c&U 
mate; al cnuctr in iho hor m pupula- 
lirn TJiesc wiil Ix) d;»cu^--J '.n more 
detail In (hCKecConof Ha7.ii>).bclow 

llazuv 

a. c*.ic»iOt.c'<'^..v 

Tn« CoM:ni«*l«Mi ha. cnrefally re- 
vle«-ed L'.f iti-lin;l-^".ry dnt!i tKtr. thr 
National Cancer Inititutc on the ear- 

clnoftenlclty of TRIS ffi). Under the NCI 
lestlnc profrram. bc«un cnrly in 1974. rata 
and mice were fed TRIS dally at two dose 
Icvck Weantinp animals of tjoth fcCJC^S 
were placed on dlcL* conLalninc 50 'Io« 
dose) or 100 'hiRh dosei ppm TRIS In 
the case of rats: 500 Uow dose- or LOOT 
(hiph dosei ppm TRIS in the caje of 
mice; or no TRIS 'control animals) 
After two ycun the survlvtnff animaJi 
were sacrificed and examined for patho- 
loRlcal chances 

The test mice that were ted TRIS de- 
veloped tumors in the liver, the kidney, 
the lung and the Eiom,-ich and Uie lert 
rats devdoperi Mimors In the kidneys 
'preliminary T.nblc II in ffi) > "niese te^t 
data establLih TRIS as an animal c^r- 
cinocen in two specie* and at multiple 
9lt«l. 

The Commls.i!on has no concluxtw 
data that establish that TRIS has caused 
cancer In humans. Since cancers develop 
over many years and cannot be eaMly 
h.iked to particubr causes, this ts not 
uiiexrected The Commis.'iicn's OfOce of 
the Metlical Director 'OMD' bcUevei 
Ihat once a substance a established as 
an animal carcinopcn it can never be 
assured as a sale sut.jiance for human 
expotire (/fi>. In Mldition. OMD bclie^'O 
Ihat all known human cartU:o,iens have 
been shown to be carclnoecnic in labora- 
tory jnlmais < IC. t7\. 

Dr. Marvin Schnederman of NCI has 
told the Commission that he knows of 
no chemical thut provide a high risk to 
animals but no risl: lo numans "pp. 42-44 
of t/OM, The Fcbrupr/ 1977 EDF peti- 
tion p-sserl-. that TRIS Is a« potent or 
moic potent in arilii'ab than a number 
of known human cwrcinosens 'PP. 13-13a 
of 't\). Rcnearch A&socl&tr N. Kim 
Hooper and Professor Bruce N Ames of 
the University of California. Berkclev's 
Department of BKVrheml^try, have stJ-U-d 
in j Marrh 21, 1977 letter to Chalrrr.m 
Bvmgtun 'f*' that TRIS is a mort 
potent carclnoren than the hitman car- 
cinogen benxidmc or /)-naphthylamtne 
'p lot i;«'> 

In a June 2. 1976 report, (I»i. the Na- 
tional Cancer Advis.->ry Board Ktat^s "A 
major source of data on carclnoEenscity 
comes frum Woa-'says In experimental 
animals, Exoerlencc has .iu1;ca>»l that. 
wiUi one or i«o po».«lbIe evrepilon?. 
compounds that ore rnruinoGCni-- m hu- 
mane arc also Cftr.-ino».-en;c tn one or 
more exjicrimcntJl .-.••.inial bloassay sy<. 
terns. In addition, ar.xral comwuj-Oi 
first delected as c.irclnoaens in txjuri- 
mental anlmnls -.vivc later four.il (e , ause 
hui.iaii tanur Dfmonslration that a 
compound is carclnocenlc in aniruab 
'hould, thcrefure. U- eomidereft evidence 
thil It i: Iifcely to \A: caTl-io^'cnli- m 
human-'^, unless l.Krre f. slj-onR rvldcTice 
m humans to th.> contrary '• iSce also p. 
Hot 'A).) 

a. h:aiACLKK-Trv 

The Commission has recclvetl iLcvenU 
reiwrls on the mi.ita,;?nic potential of 
TRIS. tloopcr and Ames ipp. i nn*! .7 of 
']«> 1 forus on bacterial V.stems util'/ir.< 
various grades of TRIS and TRIS. 
treated cloth. They also point oit that 
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RULES AND REGULATIONS 18SS1 

TKtS b m potrnt mutigen In Drotophila. 
causing large numbers of recessive lethal 
inuLftUons in offspnnir. Morraver. they 
usert thit THIS ts capable of causing 
damage to DNA »ynltiesls in hURun cells 
In tissue culture. 

The general as-serlion of Hooper and 
Ames Is that THIS Is mutagenlc and 
"likely to caii5e genetic btrih delects In 
Uie offiprlng of children exposed to it" 
<p I of (1M> i. They bu^e this conclusion 
on their belle! that TRIS can be ab- 
sorbed through the scrotum and could 
effect fipermatoccnesii. 

Dr. M Prival. In an arUcle entitled. 
"Ttis (2.3-Dtbromonropy 1) Phosphate: 
Mutagenlcity of a Widely Used Flame 
ReUrdant" '20K has found TRIS to be 
mutagenlc In hIstldine-reQUlrinK ^t^3ln.•s 
of Salmonella typhimurtum 'although he 
does not bcheve hi* rpsulu. conclusively 
demonstrate that TRIS Is a rarrlnogen) 

It most be noted that the BBS analy,vis 
of bone marrow chromosomes obtained 
from rati which received either i single 
or multiple dally oral dose of TRIS five 
days per week for 13 weeks did not 
demonstrate any chromosome aberra- 
ttons(fj) 

C.  rXPOSUKE 

TRIS Is Incorporated into some wear- 
ing apparel In at least two wayn. accord- 
ing lo information obtained by the Com- 
mission's Bureau of Engineering Sci- 
ences (2n. Certain wearing apparel is 
manufactured from fabric knitted or 
woven from fibers that contain THIS. 
Other apparel is manufactured from 
fabric that has been topically treated 
with TRIS In both cases, some TRIS 
that Is not tightly bound or contained 
within the flt>er» can be removed from 
the garment by the sucking, or "mouth- 
Ing," of an Infant on the sleeve or other 
portion of the garment. The TRIS that 
Infants can Ingest in this manner is a 
source of exposure of Infants to TRIS. 
Another source of exposure is absorption 
through theskm 

The Commlsjion has reviewed vaj-lou5 
esUmntes of the amount of TRIS to 
which a child mnv be exposed. These es- 
timates come from a March 16 1977, re- 
port prepared by the Bureau of Biomt-dl- 
eml Science (??i: from A March 8 1977 
report by Robert H Harris. Ph D. of 
EDP. entitled E:stlm.mng ihe Cancer 
Raxard to Children (•'rom Tris-treaied 
Steeiwear (2J); and from the March 21 
Kooper and Amc5 letter (/«>- The Bcn- 
eral assumptions underlying :>11 of these 
estimates are <a) that a child mouthi 
the garment and ingests available TRIS: 
fb> that there is atuorption throuirh the 
•kin: and tc' that the child wcnrs nu- 
merous garments over « period of time 
contAlnmg various amounts of available 
TRIS, 

(1' Bureau o/ Biomcdicuf Science. 
BBS haa prepared a r.mge of estimates 
on the omount o( TRIS to which a child 
could be exposed o\xr a 6'>enr period. 
both from skin nbscrption and from 
mouthing. Their estimate* Cf total TRIS 
absorbed ranged from 2-5 lo 77,4 niK/kR, 
depending upon the body area expend 
to TRIS-tre.ited gnrmenti 

In the Commissioiii sul>chronir lox- 
tcity and dermal penetration studies, tlie 

croups of rats which received daily doses 
of TRIS by the oral route i2S mg/kg 
and 250 mg/kg> demonstrated renal 
nephrosis following a 13 week period. 
The weekly dermal apphcation of 1 
ml/kg of undiluted TRIS to clipped rab- 
bits produced renal nephwsLs and teitic- 
ular atrophy also at the end of a 13 week 
period. This data correlates well with 
NCI's findme of renal carcinoma >n raU 
and mice at a 3-year period. 

The degree of penetration of TRIS in 
rabbit and rat of both .sexes was dc- 
urmlncd foliowmg dermal oppllcation 
of -C-TRIS At 0.9 mi'kg and ftl 0 05 
mi'kg. Radiolabeled TRIS from TRIS- 
treaied cloth was also shown to pene- 
trate the skins of rabbits, Penetration 
was enhanced by the presence of urine 
on the dotti The kidney Mai> lound to be 
the organ of highest apeciRc radioac- 
tivity in all cases Most of the absorbed 
radiolabeled TRIS was excreted In the 
urine (for more detail see U5i) 

(2> fRMronmcnfof Defense Fund. 
EOF estimates of the total lifetime ex- 
posure for a child range between 086 
mg kg to 85 ing'kg ip. 15 of i^Ji ' and 
are baaed primarily upon dermal absorp- 
tion for a 10 or 20 kg child exposed to 
one. ten or 20 pairs of TRIS treated 
sleepwear. 

<3' Hooper and Ames Baaed on one 
year of exposure of a 7 kg child. Ames 
and Hooper tstunatc that the exposure 
due to dermal absorption would be "0 
mg. Kg/ycnr and ihe dose a cliUd receives 
by suckmg is estimated as one percent o.' 
Uiat obulned through skin absorption 

O.    aiSK    ASSISKMEKT 

The Comnilssion has considered risk 
asseMments that are based on the 
eMlmates of otposurc cited in Section C. 
above The methods used to prepare the 
estimates are descrihed m a Maich 1977 
pjper entitled. Eilimates of Human Life- 
time Carclnocenic Risk From Exposure to 
TRIS. prepared by Drs Charles BroKn. 
Marvin Schneiderman, and Kenneth Chu 
of the National Cancer Institute <24>. 
The stMtictlcal extrapolations are based 
on the use of (no mathematical models: 
The slnglc-htt model (linear no thresh- 
old) and the log-probit model -Mantel- 
Briani. The use of these mathcmaiical 
models and tl-.e extraiiolations from 
animaU to man rest on tiie following 
assumptions: la' the anim;il do»c can be 
converted to an "equivalent" lium^n ex- 
posure level: 'b) mouse and man. and 
rat and man. liavf equal sensitivities to 
TTUS: <f> infixnla and children ore no 
more, or less, lensilive to TRIS thnn are 
adulu: and •il' the tJose given to an 
animal durniR Us entire life ran be con- 
verted to an equivalent daily dc^c during 
a specific period of time which Is less 
than A lifetime. 

II) flarrnw of Btomedical Scirnee. 
BBS has projected cancer incidence rules 
based on its exposure estimates and on 
data from iJie NCI itudy These projected 
rates sliow the kidney to bo Ihe primary 
tan;et organ The best estimates of BBS 
C5' is approximately 300 kidney can- 
cers i>tr million male population. For fe- 

males Uic projected rat« is about one 
fifth that of males. 

Based on the .single hit model the BBS 
estimates for lifetime risk of canrer of 
the kidney Is between 60 and 1.800 rases 
ptr million male population. For the log 
probu model the estimates range from 
25 to 5.100 cases per million males All of 
thc^e eAtlmates are lifetime risk or life- 
time incidence esUmatea. 

'2> Entironmcntat De/cnse Fund EDP 
also prosided its estimates on human ex- 
posure to NCI which used tiie same 
models, and these data provided esti- 
mates of a itfeilme incidence of cancer 
of as high as 6.000 per million male 
population, based on maximum exposure, 
the rat kidney and the log probit model, 

13' Hooper and Ames Hooper and 
Ames estimate that for one year of ex- 
rosure, 1.7 percent of the children would 
develop cancer ' 17.000 cases, million >. An 
exposure throughout childhood would 
give a higher risk ip 8 of ilSii. 

t.    tTTKCT    or    WA»I1KC 

There Is evidence both from the March 
1976 EDP petition (I> and from reports 
of the Commission's Bureau of Engineer- 
ing Sciences t2f> that the amount of 
TRIS that can be easily removed from a 
garment is appreciably reduced by re- 
peated washlncs. The Murch 1976 jjetl- 
tloa states at page 5 that "' • ' most of 
the surface TRIS could be washed out of 
the fabrics, which implies that Uunder- 
inE in use will reduce exposure to TRIS. 
For example, two samples of different 
polyester fabric had 70.000 pjim and 37.- 
50D ppm of surface TRIS bcfoie. and 35 
ppm hiid 100 ppm of surfarc TRIS after 
washing, respectively. It would appear 
from the.«e studies that during the first 
tjiree washings of polycnter fnbru-s, sur- 
face TRIS can be reduced by urcatt-i- than 
95';. while tht total amount In tlie fabric 
will be reduced by onl:' alwul la*",' " iThc 
fabric conuiit.Ing 70.CO0 ppm hud been 
specifically treated for lest purpa*ie,\ and 
has not been commercially marketed ) 

According to the BBS review of litera- 
ture data, acetate fahrir.\ contain 6i- 
600 ppm ' surfnce TRIS"' ' 'more uinform 
and lower concent rat ions th.iri poly- 
ester) and polyester f.ibrics contain 260- 
37.530 ppm »urfj<-e TRIS. Althoudh BES 
stresses the hiniteil reliability of these 
figures. e.*liniaics from the studies sliow 
that uashing removes up to 85 percent 
of Mirface concentration In acetate fab- 
rics mid from 21 to 62 percent in poly- 
ester fabrics. 

r irrtCT OK riAMMAaiLirv IMJUBIES 

Much of the use of TRIS In wearinc 
npp.Trcl Ls to meet I he Comnu^.'tion'a 
fi.mimabllity standards for childn-n'a 
slccp\vcar iI6 CFR Parts 1615 and lOlOl. 
The Commission's Bureau o( FindemJ- 
o:ogy .BEP' believes, based on an anal- 
yses of injury liiform,itjon and on an 
article on children irrated by phyi'it;lara. 

'Tne trrm "'iirfiire TRIS'" l\ m^rfly nne of 
fonv^nlpiifp Whether or not iht i^'Mv n- 
movaWe TRIS L« lllrtaliy nn (h« *ut:i»ce tt 
ihc fibers It unkiiOAi. Thr rmft rniifla- 
roctttnl diitinrllnit wcgW apiwar '.o bt &e- 
twMii irukL nmnunt of TRIS Ihkt H tomrif 
bound to nMr^ and (tui which t« innrr 
ilgliily botind. whrrtver It may bt- 
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that children who are burned while wear- 
Ing name-resislant sleepwesr tend to 
»ustain IfM extemlve bums thnti children 
who are burned while wesrmg non- 
name-resistant sleepwcar (2S> Data 
Indicnte that Uie number of deaths to 
children ai;cs 1~4 due U> ctothlnx igni- 
tion decreased foUowmR ihe effective 
date of Uic standard for children'^ sleep- 
wear In sizes 0-eX. 

Because the Commission's flammabll- 
Uy standards for children'* sleepwear are 
performance standards, the Commi«ton 
Mjumcs that mnnuf acturers can and will 
comply xith the standard without using 
TRIS or any other chemical whlrh pre- 
tents a hazard to the consumer. There 
are fabrics which meet the standard 
without uslns any chemical (lame re- 
tardanu (27>. 

MAKKBTIMC PACTOIS 

Garments Ueated with TRIS are made 
of either 100 percent polyester or ace- 
tate and triacetate blends There Is no 
certain way to distinguish among 100 
percent polyester fabrics that are un- 
treated, treated uith TRIS. or treated 
with another flame rctardant The Com- 
mission understands, however, that all 
acetate and triacetate fibers used in 
children 4 sleepwcar fabrics contam 
THIS. 

The Commission has found that (lame 
resistant garments currently on the mar- 
ket are: (a) children's sleepwcar, sizes 
<m, for which the flame resistant re- 
quirement li mandatory, and <bl those 
which resulted from voluntary programs 
underUken by a few major reUUcrs 
The CommL'ision believes that there is no 
altnlflcant inventory of flame-resistant 
garments resuUlng from voluntary pro- 
tram at this time (p. 4 of iZ7)). 

The Commission's Bureau of Economic 
Analysis (BEA). in a March 21. 1977 re- 
port <2<) has estimated that 18 million 
larmenta. over one-third of the spring 
IB77 production of children's sleepwcar. 
contam TRIS if tnventorl« are taken 
Into account, the portion of TRIS- 
treated merchandise would be over fOTc 
of all children's sleepwcar in the retail 
pipeline, or aljout 20 million garments. 
About 10-20 percent of thU has already 
been sold to consumers. In addition, 
BEA has c-itimated that about 7 million 
square yards of TRIS-treated fabnc Is 
tn Inventory with fabric and garment 
producers. 

BEA believes that a small number of 
national retail chain outlets and very 
large discount stores account for more 
than 55 percent of children's sleepwear 
sales, while department stores account 
for 20 percent, and specialty and variety 
stores account for leas than 10 percent 
of annual sales. 

ENVIKONUEHTAL IMFACT 

The Commlsskin has considered the 
potential environmental impacts of its 
interpretation that TRIS-treated wear- 
ing apparel is a banned hazardous sub- 
stance A preliminary environmental as- 
seumvnt is available <Z9)   and a final 

aasessment will t>e available as soon aa 
possible. The Commission has investi- 
gated anticipated impacts relating to 
chemical flame-relardanu that will t>e 
used as substitutes for TRIS. relating to 
substitute end-uu products, and relating 
to the duposal of garments, fabrics, fi- 
bers, or yarns treated with TRIS. as well 
as the anticipated economic Impacts. 

Based on the Information that Is avail- 
able thus far. It appears that there ulll 
be no stgnifWant etiect on the human 
environment resulting for disposal of 
TRIS-treated garments, fabrics, niiers. 
or yarns. While more Information is 
needed on the potential impacts from the 
uae of subsliiuie chemical flame-retard- 
ants and substitute end-use products, the 
Commission knows of no sienificanl ef- 
fects in this area at this time, 

Because of the emergency circum- 
stances of the ban on TRIS-trcaied chil- 
dren's wearing apparel, the Commiuion 
has been in contact with the Council on 
Ennronmental Quality <CEQ) concern- 
ing alternative arrangements for com- 
plying with the CEQ guldelmes on the 
National Environmental Policy Act 
tSOt- As of this date, the Commission's 
staff has received oral CEQ concurrence 
with this approach. 

RcrcREKCts 

The parenthetical numtwrs u!>ed in 
the above portion of the preamble refer 
to the following documents, studies, and 
other materials: 

(JJ March 34. 1978 p*tmon (HP T»-:o) 
trom lh« EnMronmvnlEl Dc(«ru« Fund 

(7} L«tUr tram Olonn e Schweiucr. Di- 
rector. OfSoe of Tome SubBUincn. EPA to 
Hunlcy R. Parent, Extcullvt Director, CPSC. 
OciobM* 21. 1B76. And a •Imllar IfttUr M Dr 
David Rail, Du^cutr. NIEHS. on tha same 
dale. 

(]) Ain«9. B . In a letter to Dr. B I. Van 
Duuren. New Tork UnlMn>lt]r Uedlcal Cen- 
ter, Jkniury 28. 1979. 

(4] November a. 1078 letter from Chair- 
man 3 John Bylnglon lo lYivnk J Rnuilcher, 
Pit  D. Director ot the National Cancer Pro- 
gr»m or mn. 

(51 December 3. 1979 letter from Robert 
A. Squire. D VM . Ph. D.. Acting Chief o( the 
Carcinogen Slotnatj and Projrram Revources 
Brjinch at f/IH. to Chairman Bylniiton 

(dl Preliminary NCI data on TniS bloaa- 
•ay feeding studle* 

(7) Memo from R M Hehlr to t>on Clay on 
Pewuary 10. 1977 entitled "BBS Statistical 
Ana1y*li ot NCI Cancer BloasaAy Rr^Met on 
'ntIS (a.3-dlbromopropy11 phoaphate. with 
atiaehmenis. 

($) rebrusry 8. IDTT petition (HP 77-g> 
(rofd the Environmental Defense Fund 

(S) Tranacrlpt of rebru«r>- IS, 1977 meet- 
ing betKFcn Commlulon staff and tQF rep- 
reMniatiees 

(10) Traitacrtpt of Marcb 2. tBTT Com* 
miulon OMeUhf with Dr. echncldntman. 
NCT. 

(/f) Trsnscrlpt of March 1. 1977 Com- 
mlMton  meeting  with EOF reprMentatHM 

(12) February t. I9TT petition (FP 77-i) 
from Ua. Joanne Belgel and Dr. Rctiben ^- 
^ttin 

(III T«n»crfpt of Procecdlntra—N.i'.ionil 
Imlttute of Health Meellnit of nits Fvatua- 
tlon and Rl«k Aireument Subgroups of the 
ClenfinKhoute on Envlronmanial Carcino- 
gen*—March ja, 1877. 

im March M. )*TT memoraDOun tr* 
R. M. Hehir to Ulchaal Brown and attacIMt* 
anecling log. 

Ill) Final Ktpot*—8ut»chr.->nte and W^ 
dioartlte "C Tracer Studies ot TRIS (U* 
dlbromopropyll phosphate in Laborauer 
Rodrnta. prepared by Bureau of Btomedlcal 
Science CPSC. April 1. 1977 

I If) Februixr IS, 1977 memorsndum tron 
Albert F F^h. Medical Director, en eitra^O* 
Istion cf Msk from »ninvits to humans. 

(;7i Frbruiry 11. 1977 memorandum troa 
Rita A. OTTPI. Ph D of ihe Commlwiiona n- 
itsiori of Human ToWcolog;; and F»i»nn»cfl*« 
ogy in OMO. tame »ub)ect as 18 above. 

Ill} March 31. 1977 letter from HoopW 
and Amea on hazard* of carcinogen tcity mod 
mutareuicity to human* through dennal a»* 
•orptian and lngr«iioa of TRtS 

(l»l June 3. 197e National Cancer A4*t< 
•ory Board report 

(20) -TRI3 (JJ-dibromopropyll ;>bea- 
phiie Miitifenlctty of a Widely Uted Flan* 
Retsrdani " Vol 195. fpp 7S-7|| Jan. 7. |«7T. 
by On. Michftel J. priral. Elena C UcCoy. 
Btraltl Oiitiei and  Heft>eM S   Roi*«nkraii& 

{!/) March IS, 1977 memorandum trom 
Harcarft Netly. BE5 entitled "Review of Ul- 
erature on Avaltablllty of TBFF tratm 
Treated Fabrlet" 

lEJ) March IS. 1977 memo fram BBS eo* 
titled "Chrmical Availability ot TMs (!.>• 
dlbzomopropyl I phocphate (TBPP) and 
Dermil and Or^ Aboorplion Uodels far 
Thref Po-nible Vu Pstterm- 

(JJ> ^Urrli «. I9T7 Harris rvport cctlUM 
"Estimatlnf iht Cancer Haeard U> ChUdre* 
from Trl»-treated Sleepwear." 

(I«) March 1977 Brown. Schneldernaaa. 
Chu paper entitled •"Eatlmates of Humaa 
Lifetime Carcinogenic Riik from Exposure 
to TrU," 

(7J) March 17. 1917 Bayard to Hehir 
memo tniltled ~PrellmlnBry Analyala dC 
Ttu Induced Human Llfeuma Rlak to Ca»> 
cer " 

(^11 June 1979 BEP report on aleapwwr 
enilUed   "Trls and dilldrcnt Sleepwcar,'' 

i?7) February 35. 1977 ntcmorandutn of 
Jamei Sharman. ogSC, with attached nar- 
ketlnic study. 

(») March I, 1977 BEA report enutlvd 
"AvallabUlty of OarmenU Treated wlUt 
TBPP," 

(t9) Preliminary eovironmratal awaaa 
meit of a TBPP ban prepared by BtA 

(JO) April S, 1QT7 letter to CEQ Actii« 
Ocneral Counsel Davtd Tunderman. 

STSTUTOaV  PlNDIKCS 

Section 2(fj<l'(A> of the Federal Hat' 
ardous Sub%tances Act (IS US.C 12CI 
(f) <]) (A)) defines "hazardous sub- 
stance " as "any substance or mixture o( 
substances which is toxic • • • if such 
sutistance or mixture of sulMtanccs may 
cause substantial personal Injury or sub- 
stantial lUneu during or as a proximate 
result of any customary or reasonably 
foreseeable handling or use. includlnf 
rea.sonnbly foreseeable tngestlon by 
children " Section 2(gt of the FH8A <1S 
use. 126Ug)> states that "Itlhe term 
•toxic' »hall apply to any substance * • ' 
which hoji the capacity to produce per- 
sonal Injury or Illness to man through 
ingestlon. inhalation, or absorptioa 
through any body surface." 

Section J'fiinitA' of the FHSA <!» 
use 12iSl'qWl)'A») defines ••banned 
harardous substance" as "any toy. or 
other orttcle Intended for use by ^fl- 
dren. which is a hazardous substance. 
or which bean or contalru a hazardous 
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kubstancc In such manner u to be sus- 
ccptlblo of BcccM by a child Co whom 
Mich loj- or olhcr urtlcle u entruRlcd." 
If a product U a banned haxardous sub* 
tuncc. It U prohibited from intcrsuu 
commerce by section 4 of the FHSA il5 
V-SC. 12fi3). Seizures ot banned hae- 
•rdous substances in intcrsute com- 
mcrcc are tuthortzed by section fi of Uie 
FUSA <1» U£.C 12e6< Sections & and 
6 (16 \J£.C 12G4 and 1267 • authorue 
the CommL&ston to seek injunctions or 
criminal pcnallir^ acim^t persons who 
violate the prohlbttlon.^ lined in section 
4 of the PKSA 

Section IS of the PHSA (15 U8C. 
1274' requires the autoniailc repurchase 
of tMiniw) hazardous ruttstniices Manu- 
locturcrs 'tnrhidlllg imtroriers (or re- 
sale*, must repurfhaM' from llicir pur- 
chasers. DistribulorN must repurchase 
from their purchn^ers Dealers who sold 
at retail must repurchase from any per- 
son who returns the items to them. In 
cv<r>' case, a refund of the purchase 
price must be nude in addition to the 
payment of certiiln cxiit-n^ses incurred in 
rrturiiinir the ltem".> However, a 
receiiHy-i*iued Comlnl^1lon leculatlon 
permits replacemrnl or repjir of banned 
ttema instend of rcpurclia^e. at the op- 
tMNl of Uie o«ncr • 16 CFR 1500209'- 
Ibe Comimssjon's oihi-r rcKUliition con- 
cerning FHSA repu.chii-'ie requires Ih«t 
retailers place slf"^ in their e'tabll5h- 
mcnts informing cu'.'omrrs ol the repur- 
chase tsce 16 CFK 1500 202>. 

The Cwnmisiion finds that children's 
vearlne apparel conl3l:iinr TFtlS that is 
currently In lutcr^tJtc commprce or will 
be introduced Inio interMate tommcrce 
in the future Is a banned hatardon.* sub- 
stance Kci'ordinR to lhc>e npiiUcablc pro- 
visions of the rilSA In ndditlon. any 
Children's «Yanni{ apparel conialnlnK 
THIS that has not been wai-bed. even if 
it has nlmdy been sold, is al.'o banned as 
hazardous. Such Kciirnie apparel Is toxic 
and presents a tub.'^tantial rt).k of can- 
cer as a result of lU foreseeable absorp- 
llo» through the skin and ln!:estion by 
mouthhitf It It also of course intended 
lor use by children. 

The CommLvlon believes that chil- 
dren's wearliut apparel conlnintng TRIS 
that ts atrendy in the hnnds of con- 
sumers and ha* been washed doe* not 
preacnt a suljslantial rl^k of (lersonal in- 
>ury or lUnes:* Alter children's weorinc 
apparel conialninK TRIS is boucht. 
worn, and washed, the ri»k decrease* K% 
noted above, a few Ma.ihintrt remove ns 
much as 95 peicent of the TRIS that can 
be absorbed or tngeitrd in addtlion it 
would be relatttrly easy (nr consunierj 
tot>efurc Ihat iheir rhildrcr. s npparel Is 
mashed a few limes before II Is worn In 
fact, the CommlsMon a.<siiTnr.v th.it most 
of Ihe apparel that ron'umers now own 
has already been washed one or more 
tintci. 

The Commission beheves that the 
aiaUablc test data aud aiulyaes aupport 

RULES AND tEGVLAnONS 

a withdrawal of TRIS-treated children'a 
wearing appare) trom commerce but not 
a recall of such apparel that lut^ already 
been sold to consumers and washed by 
them. Children's wearing apparel con- 
tnining TRIS that 1$ in interstate com- 
merce on April 8. 1977 or that is Intro- 
duced into interatate commerce after 
that date is banned- 6uch unwashed. 
brand-ne«' apparel presents n substan- 
tial risk and the Commission's interpre- 
tation prohibits the tale of such apparel 
to consumers- 

In addition, the Commission believes 
Uiat uncut fabric containing TRIS sold 
at retail. If consumers make it into aear- 
ing apparel, presents the same ruk of 
illness as wcarinic api>arel containing 
"TRIS that is sold at retail. The scope of 
this interpretation accordingly Includes 
such uncut fabric. 

Tlie Comml^vion also beheves that 
wearing apparel that if. merely sewn with 
thread coiuainine TRIS does not present 
a nubsUntiftl rIsK of illness The scope ot 
the interpretation thus includes only 
wearing apparel made from labile con- 
Uintnc TRIS. 

The Administrative Procedure Act 
imposes requirements on agencies lor 
notice of prop^i^rd rulemaltinE. oppor- 
tunity for public participation, and a 
delayed effective date iS USC. &&3). 
However, these requirements are not ap- 
plicable to interpretive rules or genernl 
staicmenti of policy and arc thciefore 
not applicable to the inicrpretailon an- 
nounced 111 tills document Even If the 
rulc& were to b: considered general rule- 
maklni;- the Conimiasion for (rood C9\at 
finds that notice and public comment 
and a delayed elTective date arc contrary 
to the public interest because the slatu- 
toiy intent and structure of the FHSA 
t\ th.'il children's articles Uiat present a 
substantial risk of Illness based on their 
tnxicity must be banned without any de- 
lay A-s the lexislalive history states. 
•Itioys or otiicr articles intended for 
use by children which bear or contain 
a hazardous substance are banned by 
the lanruagf of the bill itself • • •," 
(Senate Report No ISSl. B9th Cong-. Zd 
Sen. page 2). 

COHMISSION   AcTtOK  ON   PtTTrlONS 
The Commission has interpreted the 

seclioii 2igi' 1 > > A* baiutini; provimon of 
the FHSA to Biiply to children's wear- 
mg upparel c^niainin- THIS Although 
this is not a rulrrnaklng action, it pro- 
vides a remedy that satutlcs a major 
rorlioii of Ihe EDFs February 1977 pe- 
itlioii iHP 77-8), In fact the Ff^P urged 
the Commission, in a February 16, 1977 
letter that folloi^ed the submission ol 
its petition, to utilize the section 3(c> 
' 1 • t.M provision Tlie Conuni**lfin's ac- 
tion similarly supersedes a major por- 
tion of the EDFs March 1976 petition 
• HP 76-10 > V. hlch reguested precau- 
liotiary labehni: for aearing apparel 
fonlaining THIS In specified amminU 
Tlic Comnilrston belicve> that little or 
no  »«arui8  apparri  coiUaiiUnt  TRIS, 

188S3 

other than children's wearing apparel. 
li currently in Interstate commerce or 
would be introduced Into intentat* 
commerce In the future 

The petition from Ms Slegel and Dr. 
Epstein iFP 77-1) requests rCRuIatory 
action under the Flammable I-^ibrlcs 
Act to address the hazard presented by 
childrens sieepwear In sues 0-6X con- 
taining TRIS. The Commission belwves 
itiat 11 has arHnttd tins petition by In- 
leipreting section 2<qi<iiiAi as ban- 
ning children's wearing apparel contain- 
ing THIS. 

Portions of the EDP's February 1977 
petiiion make requests that concern the 
use ol name retardants other llian TRIS 
in ueaniii: apparel. Specifically, the pe- 
tition asserts that tctrakis <hydroxy> 
metJiyli phosphonium chloride iTHPC> 
and Pyroset TKP may be hazardous In 
addition, the petition seeks the follow- 
ing labeling for wearing apparel for 
which indu:ttrY has not invrsticatrd tha 
health effects: "ITlhe toxic properties 
o( the fiame retardant chcmical'si u<ed 
In this product have not been evaluated " 

Although the Commission docs rtot 
currently know a hlch chemicals'. If any, 
are Iui7jirduus. a labeling requirement 
under uclion 27ie> of the CP8A Is under 
conatderatlon by the Commission The 
Commission will consider this ixirtkin 
of tlie February 1977 EDP petition as a 
petition under Ihe Administrallve Pro- 
cedure Act to initiate a proceeding for 
a section 27ie)  rule 

Accordingly, pursuant to provisions Of 
the Ft-dcral Ha;rardous Substances Act 
isecB- 2ili M1»A'. ig». (qMlMAI and 
10'a>. 74 But. 373, 374. m amended 80 
Slat   I30&:  lb use. i36i<r>  awA). 
ig). 'q»»ii (A).1269ia>) and under au- 
thority vested in the Consumer Product 
Safety Commission by the Consumer 
Product Safely Art (»ec 30>ft>. 85 Slat. 
1231. 15 tiSC 2079.a»'. the Commis- 
sion propo^cs to amend 16 CiH Part 
l&OO IS by adding a new subsection (d) 
as follows: 

6 1500.18     mnnM  io««  aitrl  f*ll<rr  ban- 
nrd arlirirt Jnlf-ndrrf for U*r hf rlijl- 

tci  I Reserved! 
Id) rpyi end other chlUrfn't orflcfn 

prfi^nttng toxicity hazardt Under the 
authority of sections 2'f) (PtA>. 2(g». 
2>qi<it(A). and lOia) of the act. the 
Comnii-"-iion has declared that the follow- 
inn article^ are banned h.ii'-ardous sub- 
stances because they are toys or other 
articles Intended for use by children that 
are ha7ardous substances, or bear or con- 
tain hazardous substances in such man- 
ner as to t>c susceptible of acces* by a 
child to vhom they are entrusted, baaed 
on the fact that they may cause suh«tan- 
ttal perional injury or substantial Illness 
during or as o proximate result of any 
customary or reasonably foreseeable 
liandllng or use includinp reasonably 
foiesecable inception by children, be- 
cause ol their toxiciur; 

ftOCIAl UGlSnt.  VOl. 41. HO-  «•—niD*V, AftH •,  It^ 
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18854                                                                    RULES AND REGUUTIONS 

(1> Children's wearlnc apparel made In InterfUte commerce on April I. 1071 
from fabric which conlalru TRIS <2.3- or  which  u  introduced into inlentatt 
dlbromoprophyn   phosphate nnd which commtrce atur Ihnl dale or which hM 
^J^ 'ni^r^tat* commerce on  April 8. ^^t yet been washed <even if Ii haa been 
1977 or which Is hitroduced into Inter 
slat« commerce after th»t date or which sold before that date). 
hoa not yet been washed (even If It hat Dated: April 7.1977. 
been sold before that date*: and 

(2) Uncut fabric, intended for sale to SADYK E. DtTMlf. 
consumers (or u» m chiUrrn-, wcarln, S«:r.(.r,, Con.'."" ^'C^-ct 

bromoprophyl) phuphale and which b |rRl»e.T7-lo«UMM4-7-Tl;ia:«4piii| 

•*o t )•.•?• 

KOBUL uorsna, VOL M. NO. M—MroAV, ANIL I 
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WWT   1500—HAZARDOUS  SUBSTANCES 
AND ARTICLtS ADMINISTRATrON AND 
ENFORCEMENT REGULATIONS 

TRIS and Fabric. Yarn, or Fiber ConMining 
TRIS;     A<Wi(ionfll     IntarprcUttgns     •« 
Banned Huardoui SubsUncat 

AGENCY:    Consumer   Product   Salcty 
Commlsalon. 
ACTION: Addltlonftl banning Interpre- 
UUons o( a statutory provision. 

SUMMARY: On April 8. 1977 Uie Com- 
nlsalon banned cerUin children* wear- 
kiK apparel contain inR the chemical 
Same retardftnt TRIS and certain uncut 
fabric contalnlns TRIS which is In- 
tended for sale to consumers lor use In 
children's wcarlnB apparel. A federal dls- 
trtci court judfie ruled on May 3. 1977 
thfct the Commission must also ban cer- 
tain fabric, yarn, and flber containing 
THIS and TRtS U^elt which Is used In 
or Intended for use In children's vear* 
Ini apparel. In this document the Com- 
mission Is cooiplylng with that cmirt 
order. 

DATES:  The new banning Interpret*- 
Uons are edeeUve on May 5. 1977. 

rOR FURTHER INFORMATION CON- 
TACT: 

Robert Poth. Bureau of Compliance. 
Consumer   Product   Safety   Commls- 
tkm. WaahlngtOD. DC. 20307. OOl- 
493-6400). 

SUPPLEMENTARY      INFORMATION: 
On April 8. 1977. the Commission pub- 
lished In the PtSERAt. RECISTT*  (42 nt 
18850-54. corrected at 42 FR a047»-«0. 
April 20. 1977. and 42 PR 21274. April 
28, 1977) a Statutory Interpretation that 
the  following   arc   "banned   hazardous 
•utisUnce*'*   under  Rcclion  2<iimi(A) 
flf the Federal HaEftrdous Substances Act 
tPHSA.  li UJ5.C.  1261tQ)tI)*A)): 

(1) Cttlldrvn* wrcarlng appwd ms4« trvm 
tabrtc wMch conuitu THIS (3J]~dl&romo- 
proprMphoaphal* and «rhicA u m towrataU 
cotnmcrm on Apni 8. 1977 or vhuh l> In- 
Iroduced into kit«rit*t« commerce •Jirr thai 
dau w whlcJ) bit DOi r«t been »aih«d levm 
U It bai breti «old t-lore thut datr);  ind 

(3) Uneut fabric, iiiwnded for »l« to 
e«n»um*r» for iw* In chiidr«ni «i.»«tnB ep- 
panl. mhteh conuimiTlilS i33-dibpomopn>- 
pm pbosphai* and »hlcb Is in inwretate 
eommere* on April B. 1977. or »nieh U In- 
troduced into inierMaU commerce apet Ihal 
dau or which Aaa not yvt been vaatvvd (erea 
U It bu bMD wld befor* that date). 

The Conunlsslon considered the car- 
dnoeenjclty and mutaEenlclty hazards 
preaented by Ihcie product*, as weU as 
other (actors, before Issuing its banning 
order. TTie bans. tS5U«l as amendmcntj 
to le CFR 1500 18. and the underlying 
data are discussed in full Ln the April 8 
PusuL RecisTtH publication. 

As a result of itticatlon relating to the 
Commissions bt^iw of TRIS-treated 
product*. U3 District Judge Geome L, 
Hart, Jr Issued the following order on 
May 3. 1977: 

QMRB Brana DnraicT CotriT ra« nt* 
Dwraicr or coLVMau 

lOWl Action No. n-U3| 

iUliS AND tEGUUTIONS 

aMnicaM   ^prtux   Mx-ttrhcmtmrn   aMocu- 
noM.   VLAiKTirr,   ».   COKBUHCB    raoovcr 
itfVTT coHMiasiow. FT aL.. ncnmAvrra 

Orrfer 
Thia matter having CWM on for hearlDg 

on tb» motion of ATiwrlean Appuel Manu- 
lacturers Axsoclailon tor a pmimlnary In- 
Junctioo and upon cooalderatioQ ol th* 
polnU and authoriilM and affldavlu tn aup- 
port and oppoaitlon therato filed t>7 the par- 
Uei and inicrrcnora herein and of i^he argu- 
ment of Counsel In open court and the eotlr* 
record herrln; 

And It appesrlDg that tha Court has Juris- 
diction lor th* purpoMS of thU mottott over 
tba aubltct matwr In tbla action and the 
panies thereto; 

And It appearing that the Uniwd 5uw« 
Consumer Product Saletr ConunlMlon 
l-CommlMion") act«l arbitrarily and capri- 
ciously m loo narrowly denning «i« "tHuinMl 
haiardout lubatajice*- In iti April 8. IQTr ban 
on tho sal* ot cartaln TRis-treated wearing 
apparel and fabric In iueh a way as to un- 
fairly pl«« tirtually the entire economic 
burden renulling from tha ban upon manu- 
facturcra ct chimren* w^artnn apparel; 

And It further appearlns that MCUOO 
3(q)(I>(A) of the >'«ler«l Haxardoua eub- 
alancM Act. 16 USC. i3Sl(q) (1) (A), dou 
not limit the Jurisdiction of tb« CoDimlMioa 
to finished products In the form told at r«- 
Ull; and that the CommlvHon has the au- 
thority and duty to redefine "bannad ha«- 
ar4oua subetaDce" to includa TRIS. and 
fabric, Tsrn. or Qber containing TRIS. which 
U used or intended tor use In chUdrtn's 
wearing apparet. whether the fabric, jarn. 
or fiber la cut, uncut, or already lncorporat«d 
tn cblldren'a wearing apparal: It U by tba 
Court this 3d day of May 1077- 

Onfered that, coaalat«nt wiin the forc- 
golng. the ComnUMion add to 11* AprU I. 
1977. order within 10 days from tha dau of 
this Order by including two additional cate- 
gories of banned  baiardotia auhgtancea: 

|3) All fabric, yarn or fiber which con- 
tains TRtS (a.3.dlbronioproiDTn pboiphate 
and which !» uied or intended for UM In 
•ehUdrea-B wearing apparel (whether tb* 
Ikbric. yam. or Bber U cut. uncut, or already 
Incorporated in children's wearing apparel) 
kTMt which la In intenitale cxxnmeTCc ea 
Aprti 8. 1977, or which la Introduced Into In- 
terstate cooimetca after that date, or which 
has not yet been washed (even If It has 
been sold betora that date); 

(«l AJI TRIS (2.3-dlbroDiopropTU phoa- 
phate which Is used or intended to be ueed 
In children's wearing appsrel and which 1> 
In Interstate commerce on April B. 19TI, or 
Which U Introduced Into IniemtaU cotn- 
nerce alter that date or which tt in such 
apparel which U unwaabed and U in tha 
hands or coniuniets 

If any provision of the April t. 1B77, order 
or this addiUon, or iht application ot sucb 
proKislon to any person or ctrcum«tanc«, 
•ball be held inraMd, no other provuion of 
ttie Apni B. 1077, order, or this addilloa 
thereto, ahail b« affected thereby: and 

It (* futlhrr ordrred TTiat, the Commla* 
alon enforce secuon IS of the Federal Hai- 
ardous Bub3taneea Act, IS USC. 1374 in 
accordance with the above revised Cednltton 
or "banned hazardous lubstatKe " and in ac- 
cordance with the Intent of srrction IS that 
the duty of each party tn the dutMbuiive 
chain to repurchase itie bannrd har«rdcua 
aubBiance Is limiied to the nvaKtni; ot a re- 
fund of Ihe purchase price aciuaUy Paid to 
that party by its Immedlaie customtr |lO- 
t*ther with taimburMment of ceriain es- 
panses Incurred In returning tUa product, as 
provided In section iftl: and 

nOflAL lEOISni, VOL 41, NO-  17—THUtSOAT. MAV 9, 1977 
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It to ^tK«r ordered. That unina tha 

OonaanlMtoo acU within 10 days from the 
daU ot this Order to revue lu ordeir of AprU 
a. 1977, consistent with IhU Order, further 
•nforcenwnt of the rjpurchaae provmiona ot 
tha Fwleral Hazardous HubaUocea Act. IS 
D.8C. 1314, with renpeet to the Apru S. 1077 
order of tha CommlMiion will be and herfby 
U enjoined until the Commlsaloa compiles 
with tha aodlacs of this Court. 

Oaoacs L, RSST, Jr, 
IMted Stmtu IHilrlet Jydffe. 

Accordingly, pursuant to the above 
Court order and pursu,uit to provlsloru 
of the Federal Ilazardou.s Sut»tances Act 
(secUons 2 ifniHAi. <g>. iqiilnAt 
and 10(a), 74 Stat 372. 374. as amended 
80 But 1305: 15 use. 1261 (fKlHAt, 
(g). (QKIXAI. 1269tai) and under au- 
thority vested In the Consumer Product 
Safety Commission by the Consumer 
Product Safety Act (section 30(a>, 80 
SUte. 1231; 15 U5C 2079laH. the 
ConunLulon amends l« CPR 1500.18(d> 
by adding the foUowtng; 
8 1500.18 Banned toys and other banned 

•rtkira inicMled for use h, children. 

(c>  [RcMrredl. 
(d) Ton <"«* ofAer chUdren's orficlei 

vrttenting tosicity htuarii. Under the 
authority of SCCII<HIS 2lf)(l)(A). 2(g). 
2(q)(l)(A>. and iDia) of the act. the 
Commission has declared that the fol- 
lowing articles are banned hazardous 
Bul>stancea because they are toys or 
other articles Intended for use Ijy chil- 
dren that are hazardous substances, or 
\xT or contain hazardous substances 
In such manner as to be suscepuble of 
access by a child to whom they are en- 
tnisted. based on the fact Uiat they 
may cause substantial personal injury 
or substantial Ulncss during or as a 
proximate result of any customary or 
rensonably foreseeable handling or use, 
Including reasonably foreseeable Inges- 
Uon by children, because of their 
toxlclty: 

(3) AU fabric, yam or fiber which 
contains TRIS (3.3-dlbromoprop7]) 
phosphate and which Is used or ln< 
tended for use In children's wearing ap- 
parel (whether the fabric, yam. or flber 
is cut. uncut, or already incorporated In 
chUdren's wearing apparel) end which 
U In InteraUte commerce on Aprtl 8, 
1977. or which U Introduced Into Inter- 
aUt« commerce after that date, or 
which has not yet been washed (even 
U it has been sold before that date): 

(4) All THIS (2.3-dibrtmiopropyn 
phosphate which Is used or Intended to 
be used in children's wearing apparel 
and which is in interstate commerce on 
April 8, 1»77. or which Is Introduced 
Into interstate commerce after that date 
or which Is In such apparel which la un- 
washed and Is In the hands of consum- 
ers. If any pnn-uion of the April 8. 1977. 
order or this addition, or the appllcaUtm 
of such provision to any person or clr- 
eumsUnce. shall be held Invalid, no other 
provision of the April 8. 197V order or 
this addition thereto, shall be affected 
thereby. 

Dated: May 3.1977. 

SABTI E. DtTWw, 
Steretarv. CoruKmer Product 

Sa/etw Commission. 
rrR Doc.TT-ISOaa PIIM 6-»-77;S:3a pm| 
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Title 16—Commercial Practices 
CHAPTER  H—C0N5.lJMEn PnOOUCT 

SAFETY  COMMISSION 
PART   1500—HAZAROOUS   SUDSTAHCES 

AND ARTICLrS; AUWINSTRATIOM AND 
tNPORCLMtNT  Rf.CULATIONS 

TRIS .ind F.Thfie. Yarn, or Fibor Conlaininn 
TRIS;     Additional     Intprprci^lions    as 
Banned H^^ardous Subit^nces 

AGKNCV:    Consumer   Product   8Alrty 
Commi.-uion. 

ACTION: Addttionnl b.-iimiOK inlerprc- 
tallom of n stalutory provision. 

SUMMARY; On AprH E. lOTJ. Uic Com- 
pils&lon b.-innMl ccrlalii children's v:C3r- 
Ine nppjrt'l ronUtnins Uic clicniica't 
^;inic rcUirdiiit TRIS 3iid ccruin uncuL 
Jabric conLTinUiK THIS Rliich Is in- 
tcndtd for sale to ccmsumrrs for ust in 
children's wc.irmE npp.ircl. On May 5. 
1977, pursuant to nn order of a KcCcml 
dUtrlct court Judjc. (Jie Conimis^ion 
(lUo banned certaui fabric, ynrn. and 
fiber containlnc TRIS and TTilS Itself 
which u u*ed in or inicndcd for use m 
children's wearciB apiurcl. In Uiis docu- 
ment the Commission is reissuing, under 
lU oati statutory auiliorily r:iihcr than 
pursuant to the court order, ilt expanded 
banof May &. 1877. 

DATES:  The new b-irnilnf lntemrct.i- 
Hons are effective on June 1. 1977. 

FOR FURTHER INT-ORMATION CON- 
TACT:    . 

Alan Shalcln. OtDce of the General 
. Counsel.   Consumer   Product   Safety 

Conuiiiwion. Wa^hinsfton, D.C. 20207 
(202-C34-7770>. 

8UPPLEMESTARY INFORMATION: 
On April 7,1377, the Co:iimlK.ion rrnntcd 
t petition from the Enviroiimental De- 
fense Fund conccrnlnK woarinc .'\pparcl 
containing the tJicmical (Inme rcUrd.itit 
Trla (2,3-dibrompropyll puo.pliAto 
("TRIS"), Tlie Comniitslon published 
m the FtncnAt RtoiiTrn on April 6 (42 
TR IS3jO-Slt an IntcrpretAiion thatecr- 
laln TRrS-trcal«l rhlldrcn'j wearing 
upparel and certain Titis-lrcalcd uncut 
fiibrlc Intended for rale to consnnicrs 
(or lu-se in such apjurcl v,erc baniied ha- 
urdotu siibstAHres under soctlDn 2(QI 
(l)fA> of the Kc<Icral Haiardous Sub- 
ttancej Act tnfSAl. 
. The apiwrel and fabric thit was In 
|ntcr.'<t.\lc commerce on April fl or in- 
Irodiiccd after that dale was banned. 
in addition, such TRlS-trealcd apparel 
ftnd fr.bnc sold to ronsumcrs Itcfore 
April i but not yet waslicd wtu aUo 
banned. 

On April 30. 1977. the ATnertcai) Ap- 
parel M.tnufaetunnj; Association 
IA AM A) filed an action ncain^t (he 
Coniml5?;lon in US. UUtrict Court lor 
the DIsliict of Columbia iThe Coimnls- 
tlon had met nlUi repre.-.entativn of 
AAMA on M.irch 31. 1977. to ilucuis 
eeonomvc tnd other f.-vclors relallnE to 
potential Comnilssjon action on TRIS). 
AAMA vas sccklni; an order that nould 
ban TRIS-trenled fabric, fiber, and yani 
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that is Already tncoriMralcd or Intended 
li be mcorpornled into children's wear- 
ing apparel. A ban doriiictl In tliu man- 
ner nould rcnuirc manufacturers oi such 
TRls-tre.Tlcd fabric, fiber, and yam (o 
rcpurclKi'.e tlic ileiiis from liieir rits- 
toinCTs mulor .^ccllO^ 15 to the 1'11.-?A. 

On April 22. 1977. rcprc.--riitalivei of 
the IndeiM-ndeiit Cutters and Scnerj of 
Children's iilccpv.car met with the Cotn- 
mission iiitd siibnittl^ n pi tition to 
reconsider the form of tlie Commission's 
April 8 Iwn- The Commb'^ioii brlicvcs 
th;it the ban iMuctI below coniiiitutcs 
a Kmntinc of tliat i>ctltlon. In addition. 
the EDF made a sinulnr rmuest in an 
April ;C letter to the CoinmUslon. 

U..S rjntrlct Judee George L. Hart. 
on May 3. 1977, entered an order flndins 
that the Coinnussion acted arMtraritv 
and capricigusly in limltmc lU April 8 
band such that tlie full economic burden 
of the ban fell only on rctnllcri and par- 
inent mnnufncuircrs. The court enjoined 
the Coiiunlfi.-lon Ii-om cnfotcim the 
FlISA repurchase provisions against 
products banned on April 8 iinles.s It 
expanded the scoiw of Uiat ban Rilhln 
10 days, Piirtuant to Jud,-e Hart's order. 
the Com!ni55lon published m the FEO- 
EBAL ItrCjsitR of May 5 <.A1 Fit ^2878-79) 
a ban wliich added to iu ban of April 8. 

Tlic May i ban claulDcd two nddt- 
llonal eatoBorles of TRIS products M 
b;inned hazardous substancca: (a) 
TRIS-trcatcd labric. yam, and fiber 
which u u-ied or intended for w-c in 
children's wearlnc apparel and (b» TRIS 
used or intended for use in children's 
woarin? apparel. In bolli iisca. those 
products sold before April 8 and al- 
ready w.•\.^hed (or eontnircd in ttcarlne 
apparel that h.is already been wa^hed) 
were not wllliin the 4Copc of the ban. 

TTic additional catcnonej of TRIS 
products did not ban any nddittonal 
product sold to consumert Ratlier, the 
expanded ban required nddittonal manu- 
facturers to rcpurclixw the TRIS- 
trcatcd vvcarinc appnrcl and fabric that 
veto banned on April 8. 

On May 13 the US Court of Appeals 
for the District of Columbia itiiyed 
JudEc Hart's order and the Comnilalon's 
Miiy 5 b.iii- On May 10 Uic Court of 
Appeals luted the stay and vacated 
Judce Harfa order upon the rcprc^nta- 
lion of Ihe Coniinlri|c«i that it would 
lake prompt and decisive action In the 
malLcr. The Commis.'ion had Indicated 
to tiic Court that it would expand the 
ban pursuant to its own authurltr 
rathrr than pur&uant to Judce Hart's 
May 3 order, as tlie Commission did on 
May 5. The ban issued brlow constitutes 
the action that the Comm»slon indicated 
it vrould Utkc. 

On Mav 23, In an action nicd In Ihe 
US District Court (or Soulli Carolina 
by FpniirN Mills, a textile mnnufacturcr, 
Ju(i!:e Robert F Chapman eniered a pre- 
lim iiwry injunction. Ilic Injunction 
restrains the Commtuion from applyinc 
or cnforCiiiK lla I'RIS retrulalions airainst 
Sprlncs Mills. Inc., or acant-st any TRIS< 
tioalcd fabrics, yams, or fibers manu- 
factured by Sprines MUU. 

A.  BACNCknUMl 

In M.irch 197C the t*nrlronnient«l De- 
fcrr,c Fund itDF', a heallh-orlemed 
public interest orpani/.ilion. jietltioiied 
(lie Cotiitnlstinn to require ruiittaiunr 
labrlinc for wearliiir anp;»fcl rontainlnf 
TRIS in surface ronrcntrations In execs 
of 100 parts per million ipl""*. Thu pe- 
tition iHP76-10» w.isba»etlpudata tliai 
showed llKitTIlIS w.iRf;»P-'blcof tiiduc- 
inc nnJl.^tlon• m S.ihiioni-lla lyphlntu- 
nuiu when tested in bilh Ihe prewnct 
.ind absence of metL\t)olic acMvntlni: jiy»» 
tcm^ li. 2. 3>.' The ix-IUion as-vrtcd al 
pace 10 that thU le»t has been shown 
to l^e a -hlshly reliable predk-loe" of car- 
cinor:cniclty. 

The CommK-don coinlticted a search 
of the cxtstini: literature in April 1974 
and lmtlatedabloloric.ll te?liucpror.ram 
in its own laboratorii-s In June 1976 to 
evaluate Uie Bclentlflc i'-mcit raised In 
the i>etitlon. In ariilition. the Comnilisio*! 
Ksk-cd me National Cmeor InilltuI* 
(NCH to expedite Its ml and mouse ear- 
cino^enlclty fee<llni- studies tnvtrivtns 
THIS that were already underway «). 
71ic NCI acrccd to pro'. tde the Commis- 
sion Mith picllminary results from thCM 
studies a? they became avaiLible 15>. 

On February 4. 1977 the Comml&sto« 
obtained tlie preliminary ^'CI trvt data 
<6*. Witliln two weeks, the ConiuiiK&ton's 
Bureau of DlomcUlcnl SriciKe <nBS) 
provided a statistical analysis of the NCl 
rat and mouse bioavxay study (7>. 

Based on its nnaljsis of the same Nd 
proltniinary test rcsulLs, KDF r>etIUone«I 
the Coinmir.sion on February 8. 1977 (IIP 
77-81, to ban the sale of v\earinc appard 
containing TRIS t5>. Tlie Conimi,'ilon'i 
technical stall met witii Dr. Robert 
Harris. Dr. Joseph HlKld.ind. and Mr. 
Rohorl Rauch of HDF on I**cbruai7 11 
1O(11M:U<S this petition. 

On March 3. tlie Commission met with 
Dr. M.irvin SehneldeniKin. nn A£soclat« 
Director of the N.itional Cancer IiuU- 
tute. and on Marni A the Commission 
met Kith the same KDP representative* 
th3t had met with the .itaCf. All of the» 
incetinss were open to the public and 
tnir.ccilpLs nro available i9. JO. tn. 

Ms. Joanne Slecel and Dr. Reuben 
Fp-tein aljo i>ciltloncd the ComniUslon. 
on February 1, III77. to address the rWt 
prercnted by wcarlni: apparel contalnlna 
THIS il3>. This petition (FP 7T-H re- 
quests the CoinmlMlon to amend or rc' 
voi:c Its flBmniablllty standard for chil- 
dren's slccinvcarslicx 0-fiX (l«CFnPrvrt 
1C151. isiucd under the Flammable Pab- 
riai Act. which luis rncourarcd the uso 
by manufacturers of TRIS as a flame re- 
Urdant (altliouch this standard IniptMfi 
performance requlrcmcnUi concerning 
flame rcsL-.tancc. it neither proliiblts nor 
requires the u-w of IRIS or any other 
chernwal flame rctardant). 

On M.-irch 16. 1977. an uixlnlcd dralt 
of the TRIS blonway resulU wus released 
by NCI for the Ma rch 2S nieetlncs of U)« 

•Til* (locumcnls eiwd by p»r»nlhellc»l 
numhrrii corrr'poixl to ine doctinwoU lUtctf 
In tnc CMtlon on - Refer* ncei." below. 
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Ik) La L'valuntion nnd Rkk Ammxmcnt 
Subgroups of Uic Clcarinirhoinc on 1^- 
vlronmcntal Carclnotcn^ */J). ni«e 
two Buburoups act as statutory advl-ory 
jrouiw to the NCI's Division of Cancer 
Cause nnd Prevention. Al M,^ March 2S 
mcctinp. the liaUi Evalu.illon SubKroup 
reviewed and fipprovcd the NCI bioa^Miy 
ittults/orTRISC;^). 

Early In April 1577. the Commir'lon 
completed It^ final report *)Si on Its 
»ubchronic dermal and oral In2c^tlon 
Btudin nlonc wJIli radioactive "C-TRIS 
inuxT tludlcj and human Ulctime rink 
estimate:, of cancer in llic human popu- 
lation. TIicsc will be diicuascd in more 
dct«U In Ihc section below. 

B.  CARCINOCKNICITT 

The Commlsilon has c:\re(ully re- 
Tlewed Die pwlimlnary data Irom the 
National Cancer In-Jtltuie on the ear- 
elitocenlclly o( TTUS (C). Under the NCI 
testing procra;n. bcmin early In 1974. 
nts and mice nerc (cd TRTS dally at 
two dose ItvcK Weanling anlmclsol both 
Kxes were placed on diets conlalnmc SO 
(low dose) or 100 'high dose) ppm TRIS 
Intliccascor rats; 500 Mow dcse) or 1000 
<hlsli dose) ppni TRIS iii the (asc of 
mice: or no TKTS tcontiol animals). 
Alter two years t!ic (ur%*ivinu anlinals 
were sacrificed and examined for patho- 
loclcal chances. 

The t«st mice that were fed TRJS 
dcvelopetl tumors hi Hie Ilvcr. tlie kidney, 
the lung. And Uie stomach and the if^i 
mts developed tumors in (he kidneys 
tprcllniinary Table II m (CD. These wst 
datA cslabh&h THIS as an anunal car- 
dnoeen in two species and at multiple 
tltes. 

The Commission has no conclusive 
data that establish that TRIS has caused 
cancer In humaiis. Since caiiccra develop 
over many years and cannot be easily 
linked to particular eaufcs. this Is not 
unexpected. The Conimlssion's OSice o( 
the Medical Director (OMD) believes 
that once a suWlancc U Cji.ibH.<-hed as 
an animal carcinopcn it can never be as- 
Mited lu a sflfe substance for human 
exposure it6i. In addition. OMD believes 
that all known human c:ircinot;i.'its havtt 
been >hawii to be careinogrnic m labora- 
tory animals ilC. J7>- 

Dr. Marvin Sehncirterman of NCI has 
told the Conimleslon (hnt he knows of 
no chemicals that iirovldc n hi?h risk lo 
aninials but no ilsk to humans ipp. 43- 
44 of (Ifft) Ilic Fobni.Try 1977 FDF peti- 
tion as^rta that TRIS Is as potent or 
more potent in animals Utan a number 
of known human careinocens ipp 13- 
19a ol (l>). neu-areh Aiifociate N. Kim 
Hooper and protci'^or Bruce N. Amei of 
the Unlvemity of Cnlirorni.i, Ecr>:e!cy*S 
Dcparlinenl of BiochemisIr>-. ha\c st."iied 
ID a March 21. 1977. letter to ClDlunan 
Bjlnclon iJSi Uint TniS U a more po* 
lent cnrcinoren than the Immuii rar- 
clnoccn btnTidme or B-naphtliyl.inniic 
<pL3 0f (Jl>>. 

In a June 3. I9TS. report. Hf\. the 
National Cancer Advisory Board 5tatc!»; 
"A major wuree of d.ila on carclnocc- 
nklty comes from bioxvtays tii esperl- 
tncnlnl animals. Ivxpcnrnce has indifated 

. Uui, vlth one or two iioutblr exccpilom. 

compounds that are cardnof.cnlc In 
humane arc oLso carcinoccnic in one or 
more rxpcnmcnktl nniuial bioa-s&ay sys- 
tems. In addition, several comirouiids 
first dctcclcd a.s earcinonciw In expcil- 
mcntaKinimats were later found to cause 
human cancer. Dcmoiutratioii liiat a 
compound is carcinogenic In animals 
should, thciefore. be considered evidence 
that It Is likely to be carrlnoponlc In 
humans, unless there Is ittrone evidence 
In humaiu to the contrary." iSec diso 
p. 11 of UK) 

C.  MUTACEHICITT 

The Commis:slon has received several 
reports on the mutaccnlc i)otential of 
TltlB. Hooper nnd Ames <pp. 1 nnd 3 of 
<J8)) focus on b.^clerlal s>stcm.<i utilizing 
i-anous crr-dc". of THIS anil TlilS- 
treated cloth Tlicy also point out that 
THIS Is a potent inulajcn in Diocopliila. 
caufintr larcc nimibcrs ot recessive lethal 
miitai.ions in otfiprins. Moreover, thcf 
as5ort that THIS is capable of cau'inB 
daiiiagc to DNA s.vnthcsis in human cells 
in U«uc culture. 

The General awertton of Hooper and 
Ames is tliat TRIS is mut-iEcnlc and 
"likely to cause ccntllc birih dcffcts In 
the oX'.prlnp of children e\pcsc<I lo It" 
(p. 1 of <18i). They bn^e Uils conclusion 
on ihcir belief that THIS can t>c nlisorbcd 
throuch the scrotum and could c/Tcct 
JpcimatOEenesis. 

Dr. M. Prlval. In an article entitled, 
•TTrls (2. 3-DJbromopropyl> Phosiihalc: 
Mulai-'eniclty of a Widely Used Flame 
Retardant" (20>. has found THTS to l« 
mut.-tccnlc In histidinc-requlrlnR strains 
of Salnioiiella typhimunum (althouch 
he docs not believe his results conclusive- 
ly demonstrate that TRIS Is a cnrclno- 
sen >. 

It must be noted that tlw BDS analysis 
ol bone marrow chromosomes obtained 
from rats which rrccl\ed either n simile 
or multiple dally oral dose of TRIS five 
days per week for 13 weeks did not 
demonstrate any chromosome aberra- 
tions r;5). 

B.   EXPOSURE 

TRIS Is Incoiporsted Into sonic wear- 
Ins apparel in at IOAL two vajs. accord- 
Inc to inforinaiion obtained by the 
CommLuion's Bureau of Kncinecrins 
Sciences Ui». CcrWim weannc apparel 
la manufactured from fabric knitted or 
woven from fibers that contain THIS. 
Other apparel ii manufactured from 
fabric that has been topically treated 
with TRIS. In bolJi cases, some TRIS 
that Is not tlKhtly bound or conlamed 
within the fibers can be removed from 
the parment by the atickinc. or "mouth- 
Inc." of an infant on the sleeve or other 
portion of the c^rment. The TRIS (hat 
Infants can lnr:est In this manner U n 
soyrce of exposure of Inlants to TRIS. 
Another source of CM>n5ure h ab.'^orptioii 
through the skin. 

The Conmilssion has reviewed various* 
estimates of the amount of TRIS to 
which a child may t)e exiiOr^ed These 
C-*tlmatcs come from a March IC. 1977. 
report prepared by the Bureau of 
Dlomedlrnl Science 122>; from a March 
*. 1S11, report by Uobort H. Ilarrtt, Ph. 

D . of EOF. entitled Titlmatlnc the C-n- 
ecr Hazard to Children from TrLs-trcaied 
Slccpwcar <Z3}: ond from the March 21 
Hooi>er and Ames letter USt. The ccn- 
eral aviumptions underlyinc all of tlic^ 
estiiniites arc <A> that a child inoullu 
the carincnt and inccslit nvailnble TRIS: 
*b) that there u absorption through the 
skin: and ic) that the child wears 
numerous Garments over a period of time 
coiu.'^uiinc various amounl^ of available 
ntis. 

(1) liurtau of Biomcdicat Scienr/'. BBS 
has prepared a rannc of c-.tiniatei on the 
•mount of lltlS to which a child could 
be exposed over a 6-year period, both 
from .•'km absorption and from niotlth- 
ini;. Their estunatcs of total TKIS 
ab-^rbcd ranre from 2.5 tu 77 4 mU/V-Z. 
dcpcndinR upon the body area exposed 
to TRIS-trcaied canncnta. 

In tlie Commissloii'B sulKhionic toxlc- 
ity and dermal penetration studies. Die 
croups of rats which received daily doses 
of TRIS by the oial route '25 mR/kg and 
2S0 mr/kg) demonstrated ii.nal nepI)ro> 
sit following a 13 week pciiod. The 
weekly dermal application ol 1 ml/kg of 
undiluted THIS to clipped rabblU pro* 
duccil renal nephrosts and tcstlcular 
atrophy also at tlic end of a 13 Kcek 
peiiod. These data correlate well with 
NCI's finding of renal carcinoma in rats 
and mice at a 2-ycar period. 

The degree ol penetration of TRIS in 
rabbit and rat of both sexes was detrr- 
mlnod following derninl application of 
"C-llUS ,it 0 9 inl/ki: .tnd at OCS ml kg. 
Ridiolabclcd TRIS from TRlS-trealcd 
cloth n.is also shown to penetrate the 
skins of rabbit». Pcnclrauon was en- 
hanced by the prc%encc of urine oa tho 
cloth. The kidney was found to be liie 
orr.an of hlcliest specific radioactivity in 
all cn5r». Most of the nb-orbed rndlo- 
lalKkd TRIS was excreted in the urine 
(for more detail see ilSy. 

(21 ERi>trON»icii(0l Dvfcnfe Fand.EVF 
estimates of the total lifetime exposure 
for a child range l>etwccn D OSS mc/kg to 
85 mg/kg (p. lb of i23) t and are b.ised 
primarily upon dermal ab.'.orptiDn lor a 
10 or 20 kg child exposed to one, ten, or 
20 jiairs of Tnij> treated slecpncar. 

131 Hooiicr and Ames. B.->sed on one 
year of exposure of a 7 kg. child. Ames 
ntul Hooper estimate lliat the exposure 
due lo dermal absorption uouIU be 70 
mB.'kc/.vear and the dof a child receives 
by sucking is estimated as one pcrceni of 
that obtauicd ihroueh skai absorption 
no. 

E.   IJSrC  ASSKSSMCMT 

The Commission has comldcred risk 
nsse.uments that are based on the esti- 
mates of exixi'^ure cited In Sccltoii D. 
above. The nicIhotU ir-^ed to prepare the 
estimates arc described in n March 1977 
p:i|K?r entitled. Kstlmntrs of Human 
Lifetime Carcinor.enlc n\%V. from Expo- 
sure lo THIS, preparnl by Drs. Clinrl« 
Drowii. M.irvin Schnciderman. and Krn- 
netli Chu of the N.itional Cancer Insti- 
tute i?Vi. 'Hie statistical extrapolations 
arc based on the use of two matlieiii.itical 
modcl.^: the sliiRlc-hil model >hiiear no 
ttire5hold) and the log-probll moclt-l 
(Mflntel-Uryan).    Ttic    tisc    of    these 
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matlKiiiiUffll models and the extraiwlit- 
tloru from fvnlmnls to man rest on the 
fotlowlnc nMiimptions: (n) the nnimal 
dose c:\n be convcrt^'d to an "cquWnlcnt" 
human exinTsure Irvrl: (b> mo!we and 
man. nud rat and man. hare equal sensi- 
tivities to THIS; (c> Infants and chil- 
dren are no more, or lew, Ma<itivc to 
mis than are adulUi; nnd (d> (he dose 
given to an animal diirlni; lu entire IITe 
can be converted to an equivalent Anttf 
dose dunnc n specific period of lime 
which Is Icvs than a lifetime. 

(It Bureau o/ Biomedteal Scicvce. 
BBS has projected cancer incidcnrc rales 
based on ltd exposure estimates and on 
data from the NCI study. These pro- 
jected rates »hOR- the kidney lo be the 
primary target orcan. The be5t estimate 
of BBS (25) Ls apiiroximalcly 3C0 kidney 
cancers per million male ropulation. For 
females the projected rate ij about ono- 
flfth that of males. 

Based on the single hit model the BBS 
estimates for lifetime risk of cancer of 
the kidney is between 60 and l.SOO cases 
per million male population. For the lof 
problt model the estimates ranee from 25 
to 5.100 case* per million males. All of 
these estimates are hfcttme nsk or lile- 
tlme Incidence estlmntes. 
. <2» Environmental Defense Fund. EDP 
also provided Its e.'ttlmates on human 
exposure to NCI which used the same 
models, and the^e data provided estl- 
nntes of a lifetime incidence of cancer 
of as hlph as 6.000 per million male popu- 
lation, based on maximum exposure, the 
rat kidney and the loic problt model. 

(3) Hooper end Ames. Hooper and 
Ames estimate that for one year of ex- 
posure, 1.7 percent of the children would 
develop cancer (17,000 ca-cs/milllont. 
An exposure throuffhout childhood would 
Cive a higher rbk (p. 8 of (12)). 

r. smcT or WMKXXC 

There Is evidence l>olh from the March 
I97C EDP pctlUon (11 and from reports 
of the Commission's Bureau of Enjincer- 
Inr Sciences (?/) that the amount of 
TRIS that can be easily removed from 
a sarmcnl Is appreciably reduced by re- 
peated R*ashlncs, The NTnrch 1976 peti- 
tion states at pa^ 5 (hat ••• • • rnonl 
of the aurfnce TRIS could be «*»!Oied out 
of the fnbrifi. mhlch implies that iMin- 
dertn"; In uw will reduce cpoiiire to 
TRIS Kor example, tv/o sninplcv of tllf- 
lerent polyester Inbrir had 70,000 piwn 
and 31.500 ppo) of surface TRI8 before, 
and 35 ppm &TK) 100 ppm of surface TRIS 
after washtnc. rcsitrctively. it would ap- 
pear from these studies that dunnc tlie 
Arst Uiree uiuliuieA of polyuler fubrlcs, 
surface THIS can be reduced by greuter 
than 95 percent, while tlte lotAt amMmt 
In Uic fabric wiU be letluced by only 
about 12 percent." (The fabric conlHin- 
inc 70.000 ppm had been specii'ically 
treated for teat purpoMS and lta& not 
been commercially marketed.) 

Aceordmc to the BBS review of liter- 
ature data, acetate fabrics contain 65- 
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600 ppm "surfDcc TniS"' (more uniform 
and lower concentrations that polyr.^tcrl 
and poI,veitcr fabrtr.-; contain *C0-37.50(I 
ppm surface TRIS. AKhouch BES 
«trrs.*es the limited reliability of thc< 
flijurcs, estimates from the studies show 
that washlnc removes up to 85 pcrrent 
of surface concentration In nccLate fab- 
rics and from 21 to 83 percent in poly- 
ester labrics. 

e. KrrccT ON ruMUABturr uijusits 

Much of the use of TRIS In wearing 
apparel Is to meet Uic Commt.^ion's 
nammabthty sLandardi for children's 
slccp7car (16 CFR ParU 1615 and IGICt. 
The Commission's Bureau of Epidemi- 
ology (BEP> t>clicvc$. based on an anal- 
ysis of hijury information and on an ar- 
ticle on children treated by physicians 
Uiat children v. ho are burned R hilc wear- 
ing namc-rcshlant rlccpnear tend to 
sustain le5s extensive bunu than children 
who are bunicd while wcarlns non- 
flam e-rc&is tan t slccpncar (SO. Date in- 
dicate tliat the number of deaths to 
children aijcs 1-4 due to dolhlnr; i/rmtion 
decreased lollowins the cflcctivc date of 
the standard for children's slccpucat l(i 
sizes 0-GX. 

.Because tlic Commission's flammabil- 
Ity Btnndaids for children's slecpwcar 
arc performance standards, the Com- 
mission assumes that manufacturers can 
and will comply with the standard with- 
out usIuK TRIS or any other chemical 
which presents a hazard to the con- 
sumer. There are fabrics which meet 
the sundard without uslne any chemical 
flame rclardanLs 127). 

MACKmno PACTORS 

Garments treated with TRIS arc made 
of cither 100 percent polyester or acetate 
and triacetate blends. There is no cer- 
tain way to dLstiiicul:;h umon; 100 per- 
cent polyester fabrica that arc untreated, 
treated witli TRIS. or treated with an- 
oUier flame rclardant. The Comrals^loo 
undcntands, however, that all accLite 
and triacetate fibers used in children's 
slecpwcar fabrics contain TRIS. 

Tlie Comml.ssion has found that flame 
resistant farmcnts currently on the 
market are: (a) children's sleepwear, 
st/es 0-14. for which the flame re,slstant 
requirement Is mandatory, and (b» those 
which resulted frcm voluntary procrams 
undertaken by n few ma)or retailers. The 
Conimi^&lon believes Uiat Uierc is no 
kienihrant inventory of name-re^iatsnt 
garments resulting from voltmtary pro- 
cranu at this time (p, 4 of (27)). 

• The Commission's Bureau of Economic 
Analyst! (BEA). In a March 21. 1977 re- 

port r?ft lias esltmatcd that 18 mlUloa 
rarmeiit^, over onc-thlrd of the spring 
1977 production of rhilrtren's jlecpwrar, 
contain TRIS. With invcntorle* Liken 
Into account, the portion of TIUS- 
Ircatcd merchandise was estimated tn 
April 1077 to be over 40 percent of all 
children^ slecpwcar in tlic retail pipe- 
line, or about 20 million carmcnts. About 
10-20 percent of Uils had already been 
sold to consumers. In addition, BEA esti- 
mated Ih.il atxjnt 7 million squ.-ire yards 
of TRIS-treated fabric was then In In- 
ventorj- with fabric and carmcnt pro- 
ducers. 

BE.^ bellerrs that a small number ot 
national retail chain outlets arwl rery 
laice discount stores account for more 
tlian 55 percent of children's slecpwcar 
sales, while department stores account 
for 20 percent, and specialty and variety 
stores account for less than ten pcrccnl 
of annual sales. 

EKnaOKWxKTst lairacr 

Tt\e Commission has considered the 
environmental impact of Its ban, A pre- 
liminary environmental Ofsessnient was 
available when the April 8 ban was pub- 
lialitfd l!9*. A final assessment U now 
avaiUible I30>.anrt it primarily addrcws 
the questions of a> disposal of TRIS- 
treated carmcnW. fabrics, fibers, and 
yarns and b* Uie uie of Mibstltiite chcnil- 
cAl n.imc-rctardant-» and subsUtut.- tnd- 
iwe products. Tlic Coaimlislon has bestm 
woit on an environmental Impact state- 
ment. 

Because of the emercency ctrcum- 
stAr.cCR of the ban of THIS products, the 
Commi«ion has been in contact with 
the Council on Envtronmcnlil Quality 
(Ci:(3> coiicemlnc altcmathe arranre- 
mtnis for complying with the CEQ 
EUldeliiies on the National Environ- 
mental Policy Act A Commission letter- 
to CEQ on this subject and a response 
Indicatms CLQ's concurrence are avail- 
able f 31.32}. 

•Th« t#rBti "5urf»ce TRIS" b meniy one of 
conveninKC. W^ctl1«r or n«t ili« »iuiiy re- 
moT&ble lltIS U litcrtUy on (li« tutloc* o( 
tlic niKn u imkno»n. Tlia mora funds- 
nvntAl Oi<tlnctlon would appear Ui bo b«- 
t«T(D thit Amount of TTtI3 (tint l« loovely 
bound 10 hbpn knd Ihat wMch U more 
liflitly botind. wtier**«T It may IM. 

• The pAnnthellcal numbers used In the 
above portion of llic preamble refer lo 
the foUoutne docuinenta. studies, and 
other materials: 

(II MATTh 24, I97«, pttuton (IIP 7A-10) 
trotii lh« £tuin>nmc»Ul I>cfcn%« Fund. 

(2) Lftirr (raai Olcnn E. Scbwrimr. Ol- 
r«eior. Office ol Toxie Sul»»tince>. EPA U 
SLiniey R. pArcnt. t::feutlvc Dl/*eW>f. CPSd 
October 20. 1979, *iid » iimtlu- UH« lo Dr. 
I>\>id Rail. Director. NIEHiS. on tue ssm* 
dAte 

|]| Amf^. D,. In a Irttpr to Dr. D. L. Taa 
Duunn, hem Tork Unlmslty UedKat On- 
l«r. Janii&ry 3a. 19<a. 

(4) Ntncntber S. 1J7C. letter (retn Chair- 
man S Jahn nylnjlorv to Frank J. lLiu.<lict, 
Ph D, DirMlOT ot tb« National Cancer Pro- 
CTsm of NTH. 

(5) DcccmVr i. 137«. letter from nobert 
A. Bfi»il«, DV,M. Ph. D. Acttn- ChK-f ot 
Iho C*rclnoc«n DlOLUAy knd FYocrum R*> 
•mircM BrancA ai HDl. lo Cbatraoui Dftag- 
ton. 

(() Preiltnlnkry NCI dais oo TRIS M9- 
MMf (WCUag atwUM. 
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(T) Ucmo from R. M H»hlr to Doo CUT 
«B Pebniarr IC. lOTl. (niltleU "UM KUUatl- 
cal Anatr^U of NCI Ckncer Uioa.\n*r R«pa«t 
•n TBI3 (I-3-dlbroinopropyK phoaptt«t«. 
wlUt »liaehiu«nU. 

(I) Februnry S. 1077. p«lltlon (HP T7-«) 
(rora lb» »:ii*lrorinwnUI Uclenae Kxind. 

(f > T«n«:rli« at ttbrxiarj IB, lOTT, ine«l- 
iBf b«tw«en ComjiiUaioo tum kiid EDF r«p- 
mcnUtlm. 

{/*) TmiiTrlpI of M*rch 2, 1977. Commtn- 
aton  mntiDf:   «ltti  Dr.  Sctinrldcrmkn.  NCI. 

(I') Trir^kC'P^ ot March S. 1977. CucnniJji- 
tfoo mmiiii! «l'h nJFreprMcniAiUM 

112) Frbruary I. 1077. petition (FP 77-11 
from Ua. Joanne Stlgtl and Dr. ncuben 
l^lcln. 

(iJ) Mon-h 10. 1077, NCI dralt Dtottnay 
of TRIS 0,3-dibroinoproprl) pho?phnt« lor 
penlbl* rmrclrMCcnictir. 

(14) M«rcb SO. IS77. Dumorftcduin from 
R. U. JlchL/ lo Micbael Orown anj ttuchrd 
BNtlne lofi- 

(15) Final repot*—Swbcbronic end R3d!o- 
acUve "C Triicfr Studlei or THIS (3 a-di'jro- 
BopT&pyl) ptio^phate in Laboratory Ro<J«iita. 
prrparrd by Bureau of Oiomcdical Stitnct/ 
CPSC. April I, 1971, 

(It) February IS. 1377, ir«raor»nduin 
from Albert F. Each, MMltemI Dirrcior, on 
•xtnpoUuon ot risk (roca anunils to hu- 
•»n>. 

(17) Fcbrii.try IB. 1077. meTnonndufu from 
lUt* A OTTCI. it). D,. of tlic CommifMon^ 
DlTliloa of llumoji Toslcolocy >od Phirmf 
colocy In OMD, aame aubject u 16 above. 

(/() Mnr.-li 21, 1077. l*tt*r lifun ilooper 
lutd AmM o" hazards of cnrclnorenlcity >nd 
mut«K(nlcltr tn liununi ihrou!;h dermal ab- 
•orptlon aiKl liii:mk»i of THIS. 

(Jl) Jutto >. I97S, NkUonal Cancer Ad- 
vlacffT Board repot L 

<M) "Tnib (3.3-dlbromopropyl| pho«- 
pltale: XlnlnrcHclty of it widely Urcd Flime 
RetardiuH." Vol 195. (pp 75-78) J»n 7. 
itrr. by \tv% Mtfh.iel J Prlval tlrna C. 
UcCoy.    Iie.-'lel    Oultcr,    and    Herbert    S, 

(II) }>lArrh 15. 1677. rM«moT*nditni from 
MATptfet Nelly, UES enlltled ' RrMev of LII- 
MAture on Availability of TBPP frem 
Treated F»brlct," 

(11) Horch 16. Ipn. memo from PDS en- 
Ulim "ClinnlcAl Av.-\1!ftbllltT of TRIS (3.3- 
dlt»romoi<totiyl) pln»p^at^ {TUrP) aud Der- 
mal and Oi.il Alisorplton ilodcti for Three 
PwAlble U«- Pfttierns-. 

(?]) Ktnirb a. I<>77. H.-irrlf reoorl entitled 
*Xatlm»tliir Li)' Cnnrer Hazard To Children 
(rent Trli-lpentcd Sleep»ear," 

(«) Hjrch 1077 Brown, Pchiifldernian. 
Cttu pafxr enlinrd "Citlmntr^ of Human 
EJfetlme Cnrcliio^enic Rl»*t from i:\prsiire to 
T»l<.~ 

115) klitreh IT. irtT. BsT^'d to Hrhlr 
•wmo enllilrd "lYf limln.irv Aiv^Kstt of TrU 
Indueed llii'»a'> Mfeunie Ri»k to C.incer," 

(?«) June 107(1 nrp irpOTt en il<epwear 
entitled   TfU and CliiMren's STeei)nr,\r " 

4?7) yvbru.'»ry 25. 1077, nwtfiorirnl.im of 
Janiea bhninwn, OFIX. wtiti attaehcd market- 

(21) Mnrch 31, 1077, TITIA report rntllird 
•AvalUbllity ot Carmenta Treated with 
TBPP.- 

4;5) rrrllnilTiKry entlrODmentiil nateai- 
IWut of  a  Tins ban. 

(J0) Ftnal envlioiimental aiaeuaient of a 
TRIS ban 

(JJ) April fi. 1977, Irtlcr to CFQ Acllne 
General Cuui^k^l t>3tld T\intlrrman. 

(12) April ?'-'. 1977. CFQ rciponM- to Com- 
• Klter. 

STATDTOIY  PlNDlnCft 

GccUon 2(f)<l)<A) ot the Federal 
Hazardotii SiiUtancci Act (15 VJB.C. 
lieidXlHA)) drnnrs "hazardous sub- 
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tlancc" as "%ny substance or mixture or 
sub:.tajiccs wUch \3 to.uc * * * If such 
subaluncc or mikturc of suhsUvnccs ni.-\y 
caav: kubstanllnl pcr.^onal injury or Mib- 
sLrmlral Ulncns duiiiig or us a i>roximaic 
rcr^ult of any customary or reasonably 
forcsM:\bIr handling or u^, IncUidln; 
rrxnonably foreseeable ln;,'ntion by 
children." SecUon 2tg> of Uic FllSA (IS 
t'S.C. I261(gn sidles Uiat "[tlhc term 
•to\:c' ffliall apply lo any suhjtancc • • • 
uhlch hns the capacity to produce per- 
sonal injury or lUiicss lo man thioiiEli 
Insc&uon. Inhalation, or absorption 
throuf:h any body surface " Section 2i(i> 
(IWA) of the FHSA <15 U.SC, 1261 iq) 
<l) (A*) dcf\ncs "banned hazardous sub- 
stance" as "any toy, or oUier article In- 
tended lor use by children, which Is a 
ha^ardoiu substance, or wfiich bears or 
cont:iins n har^rdous substance in such 
manner as to be susceptible of access by a 
chUd to n-hom such toy or other article 
Is entriawd." 

Seruon 15 of the FHSA (15 U£.C. 
12741 concents the repurchase of 
bannrd htuiArdous suUManccs by mnnu- 
facCurcra and others In the chain of dis- 
tribution. The Comiiii.*islon"8 ban of TRIS 
products Involves more than one type of 
maniititcturcr, Includmi; manufacturers 
of the naected chemical, liber, fabric. 
yarn and Eartneni«. Because such n inul- 
tip:e manufacturer .Mlii:itlon exists, the 
Ccnr.mirsjon must rl.iri/y a number of 
quer'.t:cns tonccnim? repui chase that 
have been rateed. The Cemniission ex- 
pects lo issue such a claru'icatlon. prob- 
ably by pubhcation In the FLoekAt. REC- 
jSTEr. as soon as possible. 

Tlie Commission has already found 
that TRIS-treatcd children's weariiic 
apparel and TRlS-ticaled uncut fabric 
intLiKlcd for sale to consumers for use In 
such npparcl are banned hazardous sub- 
stances if they were in interstate com- 
merce on April 8. 1977, v.crc or are Intro- 
duced Into interstate co:nmerce after 
that date, or i^cre sold to consumers bc- 
fore tt^at date but are not yet v.'a.<t)icd (42 
FR 18333>. Tlie Commi.'sion found that 
such items are "toxic" within the mcan- 
Inc of section 2(c* of Uic PlISA and that 
tlicy may cause substantial lllnc$s as a 
result of their cxiwsure to children 
aiUiin Uieineanlnfi of section 2<f) <1KA> 
of the FHSA 

Tlie Coiiitiiisslon's expanded ban. Is- 
sued below, does not ban any products 
sold at retail that were not already 
banned on April 8. natlier. it bans certain 
components of the prodiicL*: banned on 
April S. Tlierefore, the statutory findiiiBS 
as to the liik presented aie Identical. 

The Commission dcculed that the only 
products sold to consun'.ers before April 
8 tlial were b.inned uere iJiosc product-s 
not yvl v,:ished by coiisurnrrs. There ftcre 
a number of reasons why the Commis- 
sion frnined its ban In tins manner. 

K\idcnec L>e(orc the Commission Indl- 
cnte<1 that washliic remove* much of the 
TRIS In elothlnf: nnd fabilc th.it iiilrht 
othcra Ise be nvaibble for Absorption and 
In.Tistion. The Commission believes that 
mwl ot Ihc dotliln.': ami r,ibrlc that con- 
•tmiei-s bi>ui;ht before April S has been 
vnslicd one or more times. Tlic Commls- 
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slon   did   not   Hnd   that  TRIS-treat«d 
ctothhiti and f.ibric boucht before April 
8. and alrctdy waslied by constuncrs, U 
iieccs.-,arlly ".vitc." 

It shoulii alw be noted that the Com- 
mission Itflievcs thatTi:iS-treatcd cloth- 
liiK. (ubrlc. yarn, and nbcr not yet sold 
by Apnt 8. even if wasltcd dunii!* one or 
more staaes 0( the inanulactNrtiii; proc- 
c»ses. all! cause .subslanlial illnc^.s The 
Commission's lest data and other evalua- 
tions o( the risk of TRIS protiurU were 
based lor ths mojt |:art on Karmcnti 
already maDufacturcd and ready foe 
retail sale. 

Tliere were other ImporLint reasons, 
besides washing by consainers. why the 
Coiiuntsslon framed Its ban in the 
manner It did. These include the ma;.sive 
nt^-vrl-e'.place disruption tiiat su:h a ban 
would undoubtedly Involve: the In- 
creased 3 nd needless ancuish that 
parents of cliildren who have been ex- 
posed lo UIC waslicd cloUilns and fabric 
would (ccl: and the practical dilTlcultics 
associated with tracins and rcpuiclusins 
approximately 120 million Items that are 
>cars old aud often lacklnji ideitufyluc 
labels. 

As already mentioned, sections 24f> 
(IXAl and 2'g) of the FHSA dL-fine Ut* 
lerms "hazardous sub.stance' and "toxic.' 
The Commlsilon believes that ilie TR13 
products It has banned, on April 8 and 
in the order L-r.ucd belovv, (all clearly 
within both of those dcflnltJiL5. Since 
they arc also intended for u^c by chil- 
dren, they arc banned by section 2(q({l) 
(A) R'hlch defines the lcrm"baimedhaa- 
Brdous substance." As Uie Icgiilatlvc his- 
tory states, "itloys or other articles in- 
tended for tise by children winch bear or 
contain a hazardous substance are 
bnnned by the InnsuaEe of the bill It- 
self • • •" (Senate Report No. 1551, 
89ih Cong.. 2d Scs.i, pace 2). 

Tlie Commission has the rtitcretlon, 
under section 2ta) of the FHSA. to con- 
duct a nilcmaklnB proceeding before It 
declares a sub5<L-iiice to be a ha:':'rdou3 
5ub3Uince. This provision l.« av:iilable for 
u« "Iwlhcncver In the judgment of the 
I Commission I such action u:ll i>romote 
the objectives of this Act by avoiding 
or    resolving    uncertainty    ."^s    to    iu 
application  

If Utc Commission had any uncertainty 
about whether the TRIS prtKluct.': were 
hazardous substances. It wo'iM have con- 
ducted a rule-makinc proceeflint! .iccord- 
tnc to the proce^hircs prescribed in sec- 
tions 701 <ci. (t>, and (R) of the Federal 
Food. Drue, and Coatnetic Act, as 
required by section 3'a)'2' of the rilS.I. 

The Comnii.'.^ion found, however, that 
the evidence suptwrtin^ the risJc ol illness 
presented by the TltlS produciN is over- 
whclmint:. Tlic two-year NCI fcedlns 
study shows the latency of THIS as a 
carcmocen In animals. The stron;: hnk 
between animal rarcinoRcns nnd hunun 
cnrcinorens Is supported by numerous 
iiinhorille.t. The available tcst^ ronccrn- 
iiie absorption of THIS ihroiirh iiic iktn 
arc persunsivc and Uic lejuUiiif; risk 
assessments per formed by NCf luvc 
enormous tinpllcatluns for the health of 
children who would rontlmie   to  wear 
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TRIS-trcatnl cloUiInc- The (act thfll tho 
rnsrs of rniiccr ntll not npi>car Immcdl- 
nMy tlocs not minimize the »rrlousness 
of IhciirrscntrUk. 

Scinraic from the question of a pro- 
(cvdinii tindrr xcTttoii 3(a) or the FH5A. 
tlicre Is (he consider:! I Ion tJmt the Ad- 
miiitstrailve Frocrdiirc Act mipcnos re* 
nulrcmcnls on nTcncles for nollcc of 
proposed nilcninklnc opportunity (or 
pubhc pnrtlciixilion. and A dclnycd ef- 
fective dale (5 U.SC. tii). However, 
thcKc requirements are not applicable to 
Interpretive rules or central statements 
of policy and aic llicrcforo not applici- 
ble to the interpretation nnuoimced in 
this dociimrnt. Even If the niles were 
to'be considered general rulemakinc, 
the Commluioii for cood catuse finds tliat 
notice and public comment and a de- 
layed enectlve dale are contrary to the 
public interest because the statutory 
tnleut and strucltire of Uie FHSA is that 
children's articles that may cause «ub- 
»Linllal Illness based on their toxtclty 
must be banned n-ithout any delay. 

AlthoufJi codification In the Code of 
Federal HccuUtions Is not required In 
this Instance, the Commi!l^ion believes 
that & precise articulation of nhat prod- 
ucu are banned hazardous substances is 
necessary and approprtnte. Consumers 
And Uie affected lndu&trle» mil be best 
Informed of their repurchase rights and 
obllEallons by this mcUiod. As was done 
on April 8. the Conmiiwlon ii therefore 
llstinB the banned TllIS products nione 
with other children's product! previ- 
oittly banned. 

RULES AND REGULATIONS 

Aecordlncty, purtu.int t« provisions of 
the F\.xlcml Hn/.ardous SubstAnccs Act 
(sccUons 2 (fXlXA). <(;), (qxlXA) 
and 10<a>. 74 Stnt. 372. 374. ns nmcn«led 
80 £tat. 130S: IS U.S.C. 12CI (f)(1) <A}. 
(R>. iq)(l)(A>, i:C9(n)) and under au- 
thority vested in tlic Conmuner Product 
Safely Ctininil&sion by Uic Con&uincr 
Product Salctv Act iscctton 30iai. Z6 
suit. 1L'31; 15 U^C 207Dcat), the Com- 
mt.ulon amends 16 CFR ISOOlBfdi by 
addins the foUOK'lni;: 
S 1500.1S    Iljinnnl in;* nitd allter bniinrd 

•iriii-ir» Inirmlrii (or ute b) rliiUrrn. 

(c)  IResen'edl 
(d> Toys and othrr children's articles 

presentino toricitv hazardi. Under the 
RUlhortty of SccUon 2(f)(1)(A). 2te), 
2fqi<l)<A), and 10(a) of Uie act, the 
Commission has declared that the fol- 
loulr.iE articles are bainied hnzArdous 
substances because tUey nre toys or other 
artides intended for use by children 
that are hawirdous subsLiuces, or be.ir 
or contain hft7^rclous substances in such 
manner as to be susceptible of access by 
a child to whom they are entrusted. 
boACd on tlie fact that they may cause 
substantial personal injury or substan- 
tlol Illness during or as a proximate re- 
sult of any customary or reasonably 
foreseeable handllne or use. Indudlnff 
reasonably foreseeable Ingcstlon by 
children, becauM of Uielr toxlcltjr: 

(3) AU fabric, yam. or fiber vhMi 
contains     TltlS     l2J-dlbromopropyl) 
phosph.ite and nliKh U used or inlcndett - 
for  use  m  children'!  wcarlni:  apparel 
(wliclher Uie fnbnc. yam. or Olwr Is cut.' 
uncut, or already- Incorporated in chil- 
dren's wenriiic apparel)   and  uhtch la 
interstate rommerce o«» April 8. \9T1. or- 
which Is introduced into Interstate com- 
merce after that date, or nhlch hais not 
)-et tieen n'ashcd (even If It h.-is been aotd 
before that date); 

(4) All TRIS <2. a-dlbronioprtwit ' 
phosphate which is used or tjiiciided for 
use in children's wearmz apparel and 
which is In liuerstale commerce on 
April 8, 1977. or which U Introduced Into 
interstate commerce after that date, or ^ 
a'hlcli IS In such apparel which ts un- 
na^hcd and is In the hands of consum- 
ers. 
If any provision of the Apnl 8. 1977. 
order or thl« addition, or Uie application 
of such pro\-l^lon to any pcrscm or dr- 
cumslancc. shall be held Invalid, no 
other provision of the Apnl 8. 1877, or- 
der, or this addition thereto, shall be 
affected Uiercby. 

Dated: May 27.1977.     . 
RiCKAta K. Ru-pfl. 
Sfcretartt. Consvmrr 

Product Safely Commistiom.. 
irm I>oe.T7-)Mlt nitd y-31-T7.S:4ft URj 
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u. s. /\ficr,v.L.i 
••;-V • • COUiMijiA, & C. 

ZR THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

BOCK BILL DIVISION 

Springs Mills, Inc., 

Plaintiff, 
 y. 

Consuner Product Safety 
ComraisExon, s. John Byington, 
R. David Pictlc, Barbara 
Franklin, Lawrence M. Kushner, 
Thaddeus Garrctt, Richard 
E. Rapps, 

Defendants 

Environmental Defense Fund, 

Defendant-Intexvenor 

eivil Action Ho. 77-891 

FINDINGS OP FACT 
CONCLUSIONS OF LAW 

AND 
ORDER 

* 

FILED 
JUN2 3ii377 

UlUUb. .j,u,:. «•.. CLERK 

^ 

f 
i 

This natter was  tried before the Court on June  13,   1977, 

t  as to the first cause of action in  the complaint brought by 

^ plaintiff Springs Kills,   Inc.  against Consumer Product Safety 

Commission,   the ncmbnrB of  the ConmiGsion ond  the  Director   for 

Compliance and Enforcement of  said Commission.    Springs seeks a 

permanent injunction restraininj Consumer Product Safety Commission 

(CFSC)   from enforcing or ettcnpcing to enforce  Its regulations 

relating to TRIS,  a flams retardar.t used primarily in childrcns' 

slecpwear,  technically known as   (2,3  Dibromoprotyl)  phosphate. 

CPSC has  issued regulations finding TRIS  to be a 'banned hazardous 

substance" within the meaning of-15 U.S.C.   S1261(q)(1)(A),  which 

is the Federal Haxardous Substcnccs Act,   IS  U.E.C.   $1261-74.     The 

regulations issued by CPSC were published in the Federal Register 
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y. 

on April 8, April 20, April 26, Hay S and June 1, 1977.  (6e« 

42 Fed. Reg. 18850, 2479, 21274, 22878 and 28060. ) These 

regulations declare that all fabrics, yarns and fibers containing 

TRIS, and all garments made from such fabrics, yarns and fibers 

intended for use in manufactured childrens* wearing apparel are 

'banned hazardous substances*. 
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By declaring these artlclos to be 'beiuied hazardous 

substances', the provisions of IS U.S.C. $1274 requiring the 

repurchase thereof came into effect. 

On Hay 24, 1977, this Court after a hearing is 

Greenville, South Carolina, issued a preliminary injunction againt 

the CPSC'and its Conmisaionert preventing them £zoa atteapting 

to enforce against Springs any of the THIS regulations issued by 

defendants.  Subsequent thereto Environnental Defense Fund, Inc. 

(EOF) moved the Court to intervene as a party defendant in this 

action. This notion was granted on June 9 with the understanding 

that EDF would be present at the trial scheduled for June 13 

and would make no effort to delay such trial because of its 

late entry into litigation. 

The complaint sets forth four causes of action, but 

/j^   in the interest of timo, and since all parties felt that the 

first cause of action night be dispositive of the case, the trial 

held on June 13, 1977 involved only such first cause of action, 

which alle9cs that the actions of the Coranission in adopting the 

TRIS re9ulations are unconstitutional, null and void because they 

are allegedly in violation of the plaintiff's right to procedural 

and substantive due process of law as guaranteed by the Sth 

amendment to the Constitution of the United States. 

This issue was tried before the Court without a jury 

fC' and the evidence received consisted of various affidavits, 

}•• correspondence, reports, transcripts of Cossiission meetings and 

Stipulations, but no witnesses testified at the trial. 

After consideration of the evidence presented and a 

study of the legal issues the Court, pursuant to Rule 52 of the 

Federal Rules of CiviViSroa«dure, jnaKes the following 
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riHDlHGS or.FACT.  ^ 

1. The plaintiff. Springs Hills, Inc.. 1« a 

corporation organized and existing under the lawa of the State 

of South Carolina and is engaged in the business of spinning, 

weaving, Knitting, refinishing and marketing a large variety of 

textile products, which until mid 1976 included fabrics treated 

with a chenlcal flame retardant known as TRIS. 

2. The defendants are the United States Consumer 

Products Safety Conmission, the Chairman and Conmissioners thereof 

the Executive Director for Compliance and* Enforcement of said 

Commission and Environmental Defense Fund, Inc., which was allowed 

to intervene as a party defendant in the case. 

I 3.  In 1953 Congress enacted the Flaramable Fabrics 

Act, 15 U.S.C. S1191 et seq. covering the standard for measuring 

• A  flainmability of wearing apparel. Thereafter the Secretary of 

j?t  Commerce was granted authority by the Congress to issue mandatory 

flaramability standards and in 1971 the Secretary issued his 

apparel flaramability standard FF-3-71 (16 C.F.R. SI615) prohibiting 

the sale in interstate coisaerce of all childrens* slcepwear 

sizes 0 to 6X that fail to comply with certain flamubility 

standards.  In ordec to comply with this standard it was necessary 

that this size children:' slcepwear be treated with a chemical 

flame retardant, and TRIS was the only flame retardant available 

to effectively treat polyester, acetate and triacetate fabrics 

used for childrens' slcepwear, which would enable the sleepwear 

to comply with the Secretary's standards. This had the practical 

•ffoct of the Federal Government ordering that TRIS be used. 

How another departucnt of the same Government has not only banned TRIS, 

but ordered the repurchase of articles containing it. 
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EOF a petition to require labeling of TRIS treated aleepwear 

directing that it be washed three tines before vearing. CPSC 

did not publish the contents of this petition, or any proposed 

regulation suggested thereunder, and took no official action 

thereon. Bouever, CPSC solicited information froD certain 

•elected sources, including EDP itsalf^ In October 1976, EOF 

complained of the Conoission's lack of action on its March 24 

petition and CPSC responded in a letter dated December 16, 1976, 

which stated in part: 

"He agree that section 701(e) of the Federal 
Food, Drug and Cosmetic Act (21 U.S.C. $371(e)) 

. applies to your petition (See also an applicable 
U) regulation at 16 C.F.R. 1500.201(a))." 

Ill Nothing was done by CPSC to notify interested parties of the 

^ petition or to set a hearing or otherwise allow interested parties 

&— the opportunity to present their views thereon as set forth in 

21 U.S.C. S371(e). 

5. On February 8, 1977, EDP filed an additional 

petition with CPSC seeking a ban on the sale of all wearing 

apparel containing TRIS, and CPSC failed to publish this petition 

and failed to afford interested persons an opportunity to comment, ' 

but continued to receive data from selected sources such as 

EOF, NCI and certain doctors and professors.  All of these contact 

represent ex parte communications with the Coiimi«sion at a time 

when it had petitions pending. 

6. On February 4, 1977, officials of CPSC and NCI hel 

a Beeting to review the data and findings of NCI.  Notice of this 

neeting was not given to Springs or anyone else who might be 

Aliectei  by the information obtained froa UCI.  The minutes of thi 

•ecting show the data supplied by NCI was unverified, uninterprete 

and uncertain. 

III 
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7. The Crrrriigjaga thereafter ia^  neetings with 

CDF porsonnel, including Bafc«rt J. Raucb, (x«snMl of record for 

EOF in the present case, *=<S received a ittser £roi» Rauch, 

Drs. Harris and Highland, all of EDP, outliiaiias the procedure 

to be used by CPSC in tnrr.niia^ TRIS treatuKt ^xsaents, which is 

the procedure that CTSC b&s <c.t.tenpted to fcdlsw under S1261(q) 

(1)(A).   • 

8. Dorist; tids s-sms  period tum^xre  of the Conniission 

^  received infom^tion &»£ c^sssdcos from cutsLda sources by telephone 

9. At a ne^tia? ssJ the technical staffs of CPSC 

• a and EOF held in Bethesda, JterfX^nd on Febnuiry 18, 1977, the 

Q^  various tests and results of tests were discussed and indicated 

that the tests done on mice, rats and rabbits relating to the 

ingestion and absorption of TRIS were anything but conclusive, 

that the effects were not necessarily cumulative and Dr. Harris 

of EDF stated frankly that there was no scientific method for 

extrapolating from animals to humans in terms of carcinogenicity 

and near the end of the meeting FJ:. Rauch, representing EOF at 

Buch meeting, and presently in this court, stated at page 31: 

"One of our concerns here, of course, is the 
Corciission act promptly on this.  I think a 
concern that has developed in my mind as I 
listened to some of the discussion this 
afternoon is that certainly ve want to get 
all of the necessary information to make this 
judgment.  But it seems to roe some decisions   ; ^ 
are going to have to be made with certain 
questions you cannot get perfect answers for, 
as you all know; there is always some degree 
of uncertainty. 

EDF has now had some petition pending before 
you for quite som» time.  This is not a new 
problem.  We now have the KCI data.  It seems 
to us in the interest of protecting public 
health, if there is any doubt in this case, 
that the public has got to be given the benefit 
of that doubt; therefore, we would like to 
see the Comnission, of course, act promptly 
on this. 
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10. On March 8, 1377, a meeting of CPSC was held and 

Mr. Rauch, an attorney for EDP. Dr. Karris and Dr. Highland of EDF 

appeared and argucij for invnedlate action on the EDP petition. 

The record.docs not indicate that there vme present anyrcprqsentatives 

froo the chemical industry, the textile industry, the apparel 

manufacturers industry or any other group or individual that night 

be affected-by a ruling or other .Commission action.  At page 16 

of the transcript of this meeting hUr. Rauch stated: 

"Of course, it soeras to us at this time that 
your appropriate action vill be fir.it, to 
declare thnt Tris is a hazardous sulistance 

(^ .     under thu IcOeral Utizurcious Subi^t.inco Act. 
And then uciiicj ti>c authority of Section 
2(q)(l)(A) to determine that children's 
garments containing Tris are banned hazardous 
substances.  (emphasis added) 

The statute is very clear.  The only action 
required of you to move forward on this now 
is to make the determination under the 
statute that Tris is a hazardous sub.itance. 
The rest of it falls right into place." 

11. Most of the remainder of the March 8 meeting was 

taken by Dr. Harris and attorney Rauch attempting to convince the 

five CPSC Conmissioncrs that they should move with dispatch, not 

worry about any legal challenges, and not wait for  "the NCI results 

These produced a statement by Commissioner Kushncrt 

"Once again, there arc so many assumptions 
that are involved here.  Aiid it seems to ne 
that the figures there, if we are going to 
rely on those figures to back up a case,      ; ., 
arc simply not overwhelming.  Hot only arc 
they not overwhelming, they arc not terribly 
.convincing at that level of exposure.* 

5  
This is the basic position of Springs in the present actioni 

First, CrSC rnuKt determine that TRtS is a hazardous substance, as 
defined in 15 U.S.C. S1261(f)(1)(A), by following the procedures 
of the Federal rood. Drug and Cosmetic Act: second, then decide 
if it should be a "banned hazardous substance* under S1261(q)(1) (A). 

3I-4M O - 79 - IB 
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12. Later Dr. Rirris is quoting a Dr. Hybach and 

produced the response froa Ch3imar Byington at page 44: 

"Transutlantic telephone call does not 
. replace {ace to face meetings to Lalk about 

major studies." 

'    13. At this oectlng EDF threatened suit against CPSC 

to require-it to act upon the-EDr petition by March 15, 1977. 

At page 47 of the transcript Conmissioner Byington states: 

"One of the thinii I would s^?T*?r, and 1 
-y— guess bothers. =•? a bit in ycir Isicsr, is 
" ' that in t.';{- cidlcjion of y;<:3 liticr you 

indicate thsr i.£ ve had r.t'l n.*ifit * decision 
ILI by the loth vti wi<^i  be forced "--a conclude 
yQ this rcfacil tjo scrt- r«nns a d<ex.i,ti of the 
^; ConvnissScvn. <c 
(\ - You pointed •ant. ••jt  should r.a ar^ion be 

forthcorif!? ;.-r ^tat date.   E*;?  ;.-tiT:2s  to 
pursue v.'iit^-.-is- IJ^^al remedy ;i .r^'ailable 
to it to repair? ;.-;i- Consnissicn  ttj assumo 
its statutory itr^-onsibility. 

'i- 

1  vould only e:j;^?C5t that if such a suit 
in those Ic-' dj^ys night be very counter- 
productive.  And the reason I cay it can 
be very counterproductive is since we are 
working on a very short time frame, both 
of us, and both of us 1 think have tried 
very forthrightly and openly to );ccp each 
other informed as to what wo have, where 
we arc going and what we arc doing, and if 
the Comr.isEion has not made a decision, 
and I am not suggesting that they won't by 
the 15th, but if they haven't, and if the 
Concnlssion is still trying to get certain 
pieces of information over the schedule, 
I have );ind of a problem with the suggestion 
that WG are looking at two to three months   : ^ 
to move." 

14. At the March 8 meeting several Commissioners 

raised serious questions as to the value of the studies that had 

been nado.  These questions were answered by Dr. Harris of EDF 

giving not only his opinions but quoting froai alleged opinions 

of other doctors who were not present to verify the opinions or 

to be questioned by the Coraraissioncrs. 
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15. The medical rcportB proscntcd to CPSC by Its 

own staff physicians are anything but conclusive on the question 

of dangciB fron> TRIS.  Thcso reports refer to problems of 

'dosage*, 'on incEtim£iblc number of imponderable questions' , 

"exposure", "impossibility of calculation", "no hazard to humans", 

"impossibility of extrapolation of animal data to humans", "that 

there are a thousand chemicals known to produce cancer in animals 

and iU>out 30 of these have also been found to be carcinogenic in 

man". 

16. A meeting of the Convnission, closed to the 

O -   public, vas held on April 4, 1977 with two members of its legal 

staff and four members of its Office of Public Affairs present to 

discuss whether TRIS should be banned and under what section of 

Uie law. The primary choice was between 15 U.S.C. S1261(q)(1)(A) or 

(B) of the same section.  Section (A) applies to; 

I 
•Any toy or other article intended for use 
by children, which is a hazardous substance, 
or which bears or containc a hsz<irdoua 
Bubtance in such manner as to be susceptible 
of access by a child to whom such toy or 
other article is entrusted;" 

and (B) covert: 

'Any hazardous substance intended, or packaged 
in a form suitable, for use in the household, 
which the Secretary by regulation classifies 
as a 'banned hazardous substtincc' on the basis 
of a finding that, notwithstanding such 
cautionary labeling as is or may be required 
under this chapter or that substance, the 
degree or nature of the hazard involved in the 
presence or use of such substance in households 
is such that the objective of the protectaon of 
the public health and safety can be adequately 
served only by keeping such substance, when so 
intended or packaged, out of the channels of 
interstate commerce . . .." 

'    This ratio of lawyers to public relations people, together 
with the transcript of such meeting, convince this Court thot the 
Commission was more concerned with its image than with the legal 
basis of its action. 
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17. Although no formal vote was taken of the CoisniEsion 

•t the April 4 meeting, there appeared in the April 8, 1977 

Federal Register the ban on THIS treated articles which generated 

this lawsuit. The notice at page 18853 indicates that "Commission 
4 

proposes to amend 16 CFR 1S00.18 by adding a new subsection (d)", 

and this-action is said to be-pursuant to the provisions of the 

Federal Hazardous Substance Act, 15 U.S.C. S1261(f)(1)(A), (g), (q) ( 

(A) and S1269(a). This ban provides: 

"" "(d) Toys and other children's articles 
presenting toxicity hazards.  Unucr the 

ij authority of sections 2(f)(l)(,\), 2(g), 
•g 2(q)(l)(A), and 10(a) of the Act, the 
^<J ComraiGsion has declared that the follov.'ing 
£ articles are banned hazardous substances 
^ because they are toys or other articles 

intended for use by children that arc 
hazardous substances, or boar or contain 
hazardous substances in such manner as 
to be susceptible of access by a child to 
whom tlioy are entrusted, based on the 
fact tii,it they may cause substantial 
personal injury or substantial illness 
during or as a proximate result of any 
customary or reasonable foreseeable 
handling or use, including reasonably 
foreseeable ingestion by children, 
because of their toxicity: 

(1)  Children's wearing apparel made from 
fabric which contains TRIS (2,3-Dibrorooprophyl) 
phosphate and v.'hich is interstate commerce 
on April 8, 19T7 or which is introduced into 
interstate coTimcrce after that date or which 
has not yet been washed, (even if it has been 
sold before that date;) and 

(2)  Uncut fabric, intended for sale to consumers 
for use in children's wearino apparel, which 
contains TRIS (2,3-Dibroiiioprcphyi) phosphate 
and which is in interstate comierce on April 8, 
1977 or which is introduced into interstate 
commerce after that date or which has not yet 
been washed (even if it has been sold before 
that date).' 

10 

Inclusion of the word "proposes" must have been a "Freudian 
Slip", since this would have been the proper way to give notice 
and begin a rule naking process.  This was changed by correction 
dated April 13, 1977, FR 21274, leaving out "proposes to*. 
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IS. At th« closed neetlng of the Conakicsion on 

April 4, 1977, it wa« App^xest. ulxt the neabers were still receivi 

ex parte advice, evidence tsoA  infoxnstion, but were quite 

concerned with the poBcii>s.liLtT «S having to explain their decisior 

or any actions taken to « Cbui.«ica states Distzict Court. The 

general counsel for the CaniiEizz&sn said he lud talked with Rauch 

the Boming of the aeetio; Jtcai. %fach was oceaeemed about 

•anufacturera or retoiler-z .-^tsaisiang TRIS piiidscts on the Biarket, 

although he had no evldeaice t&at this was iap;«ning. Attorney 

•auch made the sao* ^tMuaaam. to this Coert, but again had 

\JJ nothing t6 back up this cSaijnu The Corsaasicn also discussed a 

letter received frco fTCi^szsyz  Bruce M. Aaes of the University of 

California at Berkeley v^cn strongly rccosaended the TRIS ban. 

This letter was sent to the Coeaaission following its telephone 

conversation froffl Professor Aaes to Cosaissioner Franklin on 

February 28, 1977 in which A=«s expres!;ed his views on 

carcinogenicity of TRIS and Cotmissioner Franklin sugccsted he 

put his views in a letter.  (See plaintiff's exhibit 3-P)•  Some 

of the Coimissioncrs felt the letter and its lengthy appendix wer< 

impressively worded, but they were unsure of his conclusions.  It 

was decided to refer the letter to one Roscnthal (first name not 

given) for his opinion.  Then followed this dialogue at page 74 

o£ the transcript. 

"Hr. Clay (roember of the office of Public Affairs 
of CPSC)I  And 1 don't know how long it will take. 

Commissioner Byington:  There is a couple of ways 
to do it.  That he could either have a chance to 
read this letter and have sone of his people check 
a couple of things out. 

Hr. Clayi  He has seen the letter. 

Commissioner Eying ton: And talk to any of the 
COEmissioners individually about it or write a 
memorandum to the Commission on the letter. 
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The appendix contains inforoation nupportinq the conclusions of 
Anas and under 'Acknowledgements' he thanks, anon? others, Robert 
Harris (of the Environmental Defense Fund) for help. This is the 

--^    sane Dr. Robert Harris who presented the case fcr ZDF  in ether 
\9 appearances before CPSC at which no representatives of parties 
dZ    manufacturing TRIS, children's sleepweaz or retailing the same 
&•    were present. 
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Connissioner Pittle: That is okay. 

Commissioner Byington:  A menoranduia is a hell of 
a lot worse.  It is ooinq to beconc a part of the 
.record. And he is going to want to take a lot more 

• tiJDe to write a laeniorandun than he would give you 
in <n o££-the-top-o£-the-head . . .• 

Hr. Clayi  He la very sensitive to vh^t he Is going 
_ _ to be saying.    _  ^ 

f- " Comiiesioner Byington:  Because the mcmorandua will 
^ find Itself in front of a judge.  A telephone 

conversation that ho is willing to discuss with you 
the pros and cons of any of the paragraphs in there 

U is a different thing. 

9 
c 

A' 

But I would suggest that we wait until tomorrow 
afternoon or Wednesday and let any of the Commissioners 
just kind of chat with Bob." 

19. At the April  4 meeting Commissioners and members 

of the staff felt that the total  recall of TRIS treated children's 

sleepwear could reach 120,000,000 units and aa much as $90O,0OO.O0C 

In 42 Federal  Regulations  1SSS2 the Concaission stated  that it 

estimated that there were approximately 20,000,000 garments or 

7,000,000 yards of  fabric in tbe  'pipeline* between the  fabric 

manufacturer,   the garment BanvofBcturer,  the retailer and the 

purchaser. 

20. On April 20,   1977,   the Aaerican Apparel Manufactui 

ing Association  (;>A.MA)  brcs^iL^t. suit agaizut CSPSC in the United 

States District Court icr zixi Idstrict of Oa£a=Siia contending that 

the Order of the Cossaisuca fcoaning TIU5, tdilcit -put the entire 

economic burden for re^-aic±j&i«- tsndcr IS C.S.C  $1274 upon  the 

apparel manufactures,  WAS i3i5:7s$>er and sbDsld be expanded to 

include TRlS-treated fa&ric.  £iber and yara Incorporated in or 

intended to be incorporcto^isSBichildren's wearing apparel.    The 

presiding judge in that. cssc. oa his own aotSoa, indicated that 

some representative of tiac &c^xlc manufacturers should be 

before the court and la sffict- interplcd Ansrican Textile Manu- 

facturers Institute   WJXSt » non-profit ccirporation whose 
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ttxxcuBBcancetf Uis  eonTellea to accept. In that action (Civil 

Action No. 77-6B2 in the dctrict Court for the District of 

Columbia) the Judge iszued an Order dated May 3. 1977 finding 

that CPSC had acted arbitrarily and capriciously in too narrowly 

defining 'banned hazanSoos substances* in its April 8, 1977 ban 

on the sale of certain TKlST-treated wearing apparel by placing 

the entire econooiic burden resulting froa the ban upon nanufacture 

of children's wearing apparel,.and the Court extended the ban to 

include all fabric, yam or fiber which contains TRIS and which 

is used or intended to be used in children's wearing apparel. 

21. As a result of this Order, CPSC on Hay 5, 1977, 

published the Order in the Federal Register, page 22B7B, and 

cited the Order as the authority to extend the ban and then 

complied with the Order by amending the original ban to include 

all fabric, yarn or fiber containing TRIS and used or intended 

for use in children's wearing apparel. 

22. That on or about May 12, 1977, the United 

States Court of Appeals for the District of Colunbia stayed the 

District Court's Order and the Cororaission's May S ban.  Thereafter 

on May 19 said Court of Appeals lifted the stay and vacated the 

district court's Order upon representation of the Conmission that . 

it would take prompt and decisive action in the natter, the 

Commission having indicated to the Court that it; would expand 

the ban pursuant to its own authority rather than under the 

Judge'6 May 3 Order. 
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23. On Friday, April 22, 1977, representatives of 

tlte Independent Cutters and Sewers o£ Childron's Sleepwear net 

with the Conraission and submitted a petition to reconsider the 

fom of the Commission's April 8 ban to include fabric, yarn 

and fiber. On ^ril 26 the Conmission received a letter of EDF 

requesting similar extension of the ban.  In neither case did 

the Coianission notify Springs or any represe.itative of the 

nanufacturers or producers, tdio aight be adversely affected by 
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these petitions, that saeh peci.ti.ons had been filed or were 

under consideration by the CwwiiTsion. 

. -24. On the ssoe imy. Friday.  April 22, 1977, the 

COBBission held sn execsvi-fVi s»ssion to oooslder the petition 

filed that day, and to a-Xbi  s:»sider what action should be taken 

in relation to the Battcx p«adiag before tbe district court in    • 

the District of Colunbia. A transcript of this executive session, 

which has been marked 'restricted data* and 'confidential' was 

produced by CPSC upon notion of the plaintiff, for in canora 

inspection by the Court.  The Court finds that the information 

revealed by this hearing is important to the case and is nuking 

the transcript a part of the record as the Court's Exhibit Ko. 1. 

2S.  It is obvious from reading the actual language 

of the concnissioners that they considered 'interpretations* to be 

handled by press releases.  That these "interpretations* would 

be handled by Commission action upon recomnendation by its general' 

counsel in order to clear up confusion that had resulted from its 

April B ban.  It is also obvious from this transcript that the 

Commission vas of the opinion that the Judge handling the AAHA 

case vas going to extend the ban to fabric, yarn and fiber and 

their concern was whether to submit language of a proposed 

expansion of the ban to the Judge, or to await his Order and 

allow the Order to speak for Itself. 
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26. On June 1« 1977, aftor the present action was 

begun and the temporary restraining order of Hay 24. 1977 had 

been filed, the Cosmission expanded the ban again and this time 

preceded it with a lengthy history, explanation and certain 

findings, which are found in Federal Register. Volume 42, No. lOS 

at page 28060.  The ban itself reads the same aa that published 

on Hay 5, but the statutory findings preceding the ban give the 

statutory definitions of "hazardous substance*, "toxic* and 

"banned hazardous substance" and go on to explain reasons why 
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tha Consission had worded the ban in the manner set forth. 

At 28063 it states: 

"There vcro other important reasong> besides 
washing by consuraers, why the Cor.-aission 
framed its ban in the manner it did. . These 
include the massive narkotplace disruption 
that such a ban would undoubtedly involve; 

- - the increased and-needless anguish that the 
- parents of children who have been exposed 
to the washed clothinq and fabric would feel; 
and the pracitical difficulties associated 
with tracing and repurchasing opproxiniately 120 
nillion items that are years old and often 
lacking identifying labels. 

As already raentioned, sections 2(f)(1)(A) and 
2(g) of the rilSA defined the torros 'hazardous 
substance' and 'toxic'. The Commission 
believes that the TKIS products it has banned, 
on April 8 and in the order issued below, 
fall clearly within both of those definitions. 
Since they are  alco intended for use by 
children, they arc banned by section 2(ql(l) 
(A) which defines the term 'banned hazardous 
substance'. As the legislative history states, 
' (tjoys or other articles intended for use by 
children which boar or contain a hazardous 
substance are banned by the lanouaac of the bill 
itself . . .'  (Senate Report :Jo. 1551, B9th 
Cong., 2nd Sess., pg. 2). 

The COT-Tlssion has the discretion under section 3 
(a) of the THSJi,   to conduct a rulcT.aking procedure 
before it declares a substance to be a hazardous 
substance. This provision is svsilable for use 
'|w)hencver in th,5 judcziont of the (Comission) 
such action will cr-a::^te the cJs^sctives of this 
Act by avoidir.j oc resolving »:r4certainty as to 
its application . . ..' 

If the Ccr.-sission hcd any uncertainty about whether 
the TRIS products vere hazardous substances, it' 
vould have eond'ictjid a rule-nsf.irg procedure 
according to t-he CT^^c^dures described in sections 
701(e), (f), aod ',-•;>  of the Tctinl  Food, Drug and 
Cosmetic Act, jis required by S3(a) (2) of the FKSA. 

The Commissictn icvnS,  however, that the evidence 
supporting the ris* o! illness presented by the 
TRIS products isi t^vfr^+ielnin?.  T'he two-year 
NCI feeding stU'Sy r.r/owe the f«>te7»cy of T.'IIS as 
a carcino^ien In vsniiMls.  The strcr.q link between 
animal c£rcir»9;ens srvd huntan carcinogens is 
supported by HBOWMKIS authorities.  The available 
tests concerniraij xitssorption of "?.IS through the 
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•klo are persuasive and the resultinq risk 
a«scs!rrpn*= pK^rior-ci  by NCI h^vc cr.or:toas 
iBplications for tite health of children who 
would continue to wear TRlS-treated clothing. 
.The fact that the cases of cancer vill not 

' appear isncdiately does not mininize th« - 
seriousness of the present risk. 

Separate from the question of a proceeding 
. . under section 3(al of, the FHSA, there is the 

.. consideration that the Adninistrative 
Procedure Act inposes requirements on agencies 
for notice of proposed rulenakinq, opportunity 
for public participation, and a delayed 
effective date (S U.S.C. 553).  However, 
these requirements are not applicable to 
interpretive rules or general statements of 
policy and are therefore not applicable to 
the interpretation announced in this document. 

• Even if the rules were to bo considered 
general rulcnaking, the Conmission for good 
cause finds that notice and public consnont 
and a delayed effective date are contrary to 
the public interest because tMe stctutory 
intent and structure of the FHSA is that 
children's articles that nay cause substantial 
illness based upon their toxicity must be 
banned without any delay." 

27.  In the statutory findings accoapanying the 

April 8 ban there was no finding that the evidence supporting 

the risk of illness presented by THIS products was overwhelming. 

In the background information set forth in tie April 8 and the 

June 1 bans there is continued reference to information supplied 

by Environmental Defense Fund, codefendant in the present case. 

Hooper and Anes, a research associate and professor of biochemistry' 

at the University of California in Berkeley, to the report of'>the 

National Cancer Institute, Bureau of Bio-Kedical Science, a divisii 

of CPSC, and reports from Dr. Harris of EDF.  None of which have 

been tested by cross examination and arc ex parto connuni cat ions. 

CPSC in this June 1st publication was obviously trying to 
strengthen its case in this Court and revive its ban which had 
already been corrected twice and expanded once by order of the 
D.C. Court.  This language of June 1st is sinply a self-serving 
declaration set forth in the Federal Hegitter. 
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published in the Federal Register, 36 red. Reg. 27012 ( a regulatic . 

codified as 16 C.F.R. SlS00.3<c) (2)) which pre!;cribes a test 

{or determining whether a substance is toxic within the meaning 

of S1261(g), and this regulation has renalned in force at all 

tines thereafter and is the only published regulation in the 

Comraission setting forth the test for determining whether a 

substance will be detemlned 'toxic* by tJ» Connissioo.  This 

publication was obviously an interpretation since it set forth 

the nniDber of whit* rats or rabbits to be used in various 

ttxperinents, the size oar veiglit. of such eaissls and the effect 

of the substance upon thest in order to be labeled 'toxic'.  This 

publication also gave definitions for 'irritant,'strong 

sensitizer', 'flanmiablo', 'eKti>ecaely flosnabla', 'extrenely 

flammable contents of eelt—ptxi'ssxtzized  coaociaer*. 'substantial 

personal injury or illr.cs^*, *jroxiraatc rtsuits' and other terms 

which needed to be raons ftjljf Affined.  However, these interpre- 

tations and definitions ii-i asz.  attempt to (define any particular 

substance, element or axticJs as being Katie, hazardous or a 

banned hazardous substancir sutScr the Act, bat just explained certai 

requirements and definiti.:au9> •' 

29. That the "CSaS r^gulatica p-jlslished 7»prll 8, 1977 

and all amendments and a^^i^iL^cs thereto ere based in part on a 

finding by the Coacaissles t&dB«. 7RIS is a 'texic' substance under 

S12$l(g) and a 'hazardcis:;. v^stance* under S12(l(f) (1) (A), but 

CPSC did not follow th* statutes in making these findings. 

30. That before adopting and publishing any of the 

TRIS regulations CPSC did not publish notice of the proposed 

regulation in the Federal Register, did not afford Springs an 

opportunity to present its views thereon and did not give any 

type of notice, that could be considered 'public notice' of its 

actions or intended actions. 
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31. That en Ksy 9, 1977, Springs Mills tendered to 

CPSC for filing at its office in Washington, D. C. plaintiff's 

"objections to statutory iAbcrprstation and iwqueet for public 

hearing*, and CPSC has refused to accept these objections for 

filing. • - 

32. That since Uw publication of the TRIS regulation 

on April li. 1977 and the .subsequent aaendaents and additions 

thereto CPSC has failed to afford Springs a hearing on its 

objections to the TRIS regulation, has failed to accept for 

filing the objections of Springs to the regulation and request 

for public hearing, has failed to publish a notice in the Federal 

Register specifying those parts of the TRIS regulation stayed 

by the filing of objections of the plaintiff, has failed to 

recognize any possible stay of the regulation by the objection 

and has failed to take any steps to cause a public hearing to be 

convened for the purpose of receiving evidence on the issues 

raised by the objections. 

33. That on April 13, 1977, Richard E.  Rapps, acting 

associate executive director for compliance and enforcement 

dispatched a letter to Springs advising it of the ban on all 

children's wearing apparel siada frocs fabric containing TRIS and 

that any continued sale of the fabric was prohibited and subject 

to penalties provided by law and advising that inspection of 

'randonly selected firms' would be conducted by'the Coaimission 

to insure compliance with the ban.  This letter also threatened 

injunction and/or criminal prosecution in the event a firm did 

not initiate appropriate corrective action. 

34. That on or about May 17, 1977, the Cocmission 

filed an action against F. H. Woolworth Co. in United States Distri 

Court for the Southern District of New York alleging that Koolvort> 
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had continued to sell TUS-treated children's wearing apparel 

in violation of the Cooaission's April 8 ban. This action 

resulted in-an entry of final Judgment, which was in effect a 

consent order enjoining Koolworth from selling such articles 

and requiring Woolworth to roiaburse CPSC $5,000 to cover the cost 

of the action.  In said action it was alleged that 'On April 8, 

1977i the Cranmission published an Order declaring the following 

children's wearing apparel and related articles and products 

treated with TRIS are 'banned hazardous substances' . . .* 

(emphasis added). 

35. The final judgment of the Court for the Southern 

District of New York also refers to the April 8 action of the 

CPSC as an "order" and later as a "regulation". 

36. That the action by CPSC in adopting the TRIS ban 

and the amendments thereto has caused havoc in the children's 

sleepwcar market and generated confusion, lawsuits and uncertainty 

among all who retail these products, manufacture such products 

or manufacture the fabric used in such products.  CPSC admits 

litigation among the various segments of this industry could go 

on for years as a result of the Commission's action which invokes 

the repurchase provisions of S1274.  That the loss to Springs as 

a result of the CPSC TRIS ban will total at least $2,000,000.00. 

The 0. S. Attorney for the Southern District of Hew York knew 
he was enforcing a CPSC regulation, rule or order and not SOOB 
"interpretation", which is the label CPSC is trying to sell 
in the District of South Carolina. 
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CONCLUSIOllS OF UM 

A. This action is brought under the laws and under 

the Constitution of the United States.  It seeks declaratory 

judgment and the Court has jurisdiction of all parties pursuant 

to 28 U.S.C. 51331, 1337, 1346 and 2201.  The venue is properly 

laid in this district. 

'- B. The basic issue is whether plaintiff has been 

denied due process of law because of actions taken by Consumer 

Product Safety Commission in declaring TRZS a "banned hazardous 

substance* within the meaning of li  U.S.C. S12el(q)(1)(A) in not 

conducting a rule-making hearing with proper notice to those 

affected by the proposed ban and an opportunity for it to 

appear, present testimony and cross-exaiaine witnesses presented by 

the Connission and test the v£i;;ht and sufficiency .of the evidence 

considered by the Cor^ussic:::. This clained denial of due process 

could result froa either an a5?-;i>nstitutlort«.l interpretation placed 

upon the law by CFSC or iica. a  finding that the statute itself 

is unconstitutional. 

In the brief of CSfSC  the issue is stated succinctly: 

"The Conaissic:! !hi« not encssKj in fomal 
rule-nia>:iri<3 •-Tr^^fss  orovidc-a izxr  by 
15 U.S.C. SliSis:s.H2"l or 21 C.S.C. S371 
(o) , nor fcas i* iJforded Sprjais {(ills 
an opportunity iax  a hearing. 

Only the ie^al iasoe of whether th» 
Commission v.£^ o^-njired to en-r&^e in 

•'  '•      rule-makir.^ ts^ .£c^:7rdance with ^S U.S.C. 
{1262(a)(2) rarauios for resoi«$.icn by this 
Court." 

C.  The rcidr&J Sasardous &ubrta»res Act, 15 U.S.C. 

$12(1-1274 at S1261(f)(llUj <£«fines the texa "hazardous substanca" 

as follousi 

31-454 O - 79 • 19 
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•(IXA)     Any substance or mixture of  substoncna 
which   (i)   is toxic,   (ii)   is corrosive,   (iii) 
is an irritsst.,   (iv)   is a strcr^g eensitizer, 
(v)  is f la^iiiiie' or corabustitjle,  or   (vi) 
generates pr*^^^are through decccrposition,   heat 
or other r/fjir^s.  if such subst^nco or mixture 
of  subst:!r.cjs "riiV  cause   sjbr.Vf.r.tiai  perso.-ial 
injury or suAstjintial  injury caring or as a 
proximate r^isul*  ci any custon-sry or reason»3bly 
foreseeable t,fj^Hing or use.   including reasonably 
foreseeable Lzif'Si&^on by children.* 
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Vsrioos words used In this definldon «re further 

described, but only 'toxic* is applicable to this case. 

S1261(9) provides: 

. "The tent 'toxic* shall apply to any substance 
(other than a radioactive substance) which has 
the capacity to produce personal in^-jry or 
illness to nan through ingostion, inhalation, 
oi absorption through any body surface. * 

Saction 1261(q)(I) provides: 

'The tern 'banned hazardous substance* means 
(A) any toy, or other article intended for 
use by children, which is a hazardous substance, 
or which bears or contains a hazardous substance 
in such nonner as to be susceptible of access 

.     by a child to vhoa such toy or other article 
is entrusted; or (D) any hazardous substance 
intended, or pacKaced in a form suitable, lor 
use in the household, which the Secretary by 
regulation claDCifics as a 'banned h:izardous 
substance' on the b^isis of a findinq that, 
notwithstancinn such cautionary labeling as is 
or nay be required under this chapter for that 
substance, the degree or nature of tho hazard 
involved in the presence or use of such sub- 
stance in households is such that the objective 
of the protection of the public health and 
safety can be adequately sen'iid only by Keeping 
such substance, when so iritcT.ded or packaged, 
out of the channels of interstate cc--.crce: 
Provided, That the Secretary, by regulation, 
(i) shall e>:cr-pt froai clau&e '.f.l  of this 
paragraph articles, such as chenic.il sets, which 
by reason of their functional pBrpore require 
.the inclusion of the hazardous S'itatances 
Involved or necessarily pr-srrcftt An  <:loctrical, 
nechanical, or thermal hazard, and vhich bear 
labeling giving adequate directimE and 
warnings for safe use and ara  i.nter>d[cd for use 
by children who have attair<ed sufficient 
laaturity. and Taay reasonably tnt "txii'.-ctcd, to   ., 
read and heed such directions and  earnings, and 
(ii) shall cxo.-3pt iron clause (A), and provide 
for labeling of, coanon  fireworks (including toy 
paper caps, cone fountains, cylinder fountains, 
whistles without report, and spar/:2crs) to the 
extent that he deterffline that such articles 
can be adequately labeled to protect purchasers 
•nd users thereof. 
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(2)  Proceedings for the issraaxctr,   cowTidncnt or 
repeal of regulations pursuant to clause (B) 
of pnr.i^rciph <1) of this subsection shall be 
governed by the provisions of S371(e)<f) and 
(g) of Title 21: Provided, That if the Secretary 
finds that the distri&jtion for r.susehold use 
of the hazardous substance involved presents an 
isninicnt hazard to the public health, he laay 
by order published in the Federal Register oive 
notice o5 such iixtding,   ana there'jpca such substance 
when intended or offered for household use, or 
when so packaged as to be  suitable for such user 
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sh£ll bo d«c=-ic t.-z  i« a   "banr.od hasarccu3 
i.   suhstar.ce' p^tiira; isie  ccmplccion of 

procecdir.qs Telar.:.Tjg  to til* issuance of 
Bach  regnldc^rgi't.* 

, 'Bsgulations declarisq hazardous substances are 

covered by 51262 of t^e Act., paragraph (a) (1) provides: 

"Whenever in the judgment of the Secrstary such 
" • action will prcnote ihe objectives of this 

• chapter by avoiding or resolving uncertainty as 
to its application, the Secretary may by 
reculaticn declara to be a hazardous suostance, 
for tne piirposes of this chapter, any substance 
or miature or substances wnich he finds meets 
the requirements oi susparagraph (1)(A) of 
section 1261(f) of this title. 

(2) Proceedings for the issuance, aisendinent or 
repeal of reculations xinder this subsection and 
the acaissiEiiiiy cr the record of such proceedings 
in other proceedings, shall in all respects be 
governed by the provisions of 5371(e) , (f) and (g) 
of Title 21, except that - 

(A) the Secretary's order after public hearing 
(actiJ7g upon objections filed to an order made 
prior to heaxinc) shall be subject to the 
requirements of section 348(f)(2) of Title 21; 
and 

(B) the scope of judicial review of such order 
shall be in accorcsancc with the fourth sentence 
of paragraph (2) and with the provisions of 
paragraph (3) of section 343(9) oi  TxtJLe 21.* 
(emphasis added) 
These references aj:e to procedures set up under the 

Pood, Drug and Cosmetic Act. 

Under the mle-tsaXin? prcceduzes of the Pood, Drug 

and Cosaatic Act, that are incorporated by Congress in the Federal 

Hazardous Substance Act, all persons adversely affected by the 

proposed TJUS regulations are entitled to advance notice o^ 

rule aaXing (section 371(e)(1)), a delayed effective date of 

the regulation (section 371(e)(1)), the zighfc to f^le objection* 

within 30 days (371(e)(2)), the right to autoaatic stay of the 

effective date of portions of any regulations to which objections 

are filed (section 371(e)(2)), the right to a public hearing 

on such objections and a decision based on a fair evaloetion of 

all the evidence of record at such hearing^ (section 348(f) and 

371(e)(3)) and to judicial review under 348(g)(2). 
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(•) (1)   it has authority to occljLrp-an ai^icl« a   'bernied  hazardous 

substance* without goizig thresh the ste?s caquizod tor the 

issuance of regulaticaa sert forrh in  the Toc4,   Drug  and  Cosaetic 

Acti    The Ccsmissisn,   theJTKfs-e,  claias the right  to declare 

without any notice,   hearing ex c?portanity c£ interested parties 

to ccEoent that  an article ia a 'banned haaaxicus  substance",   if 

the Ccmisaion concludes -frca testimony and statements not 

subject to cross exaisunation,  froa data not  subject to public 

scrutiny or cxaaination,  and  frost ex parte conversations  and 

ccnmiunicationa  froo  lawyers,   physicians and research personnel 

interested in obtaining  a  ban,   that  such artiicle   is or  contains 

a hazardous substance and  is  susceptible to access by a child. 

The Commission further  asserts that under S12G2(a) (1>   the  Ccimissi 

has  the discretion as  to whether  to grant a hearing or  just issue 

an edict.     For its own convenience,   and to prevent  the application 

of either the Food,   Drug and Cosaetic Act or the  rule-making 

provisionS'Of the Adainistrativo Procedure Act,   5  U.S.C.   S353 

the Conaission refers  to these orders,  which have  the effect of 

law,   as  'interpretations'. 

The Conaission,  which has the duty of  requiring 

adequate labels and warnings to be affixed to articles,   should 

not  apply a false  label   to  its own action in an effort to deprive 

the plaintiff of its right to a heating and constitutional due 

process.     If CPSC thinks  it has authority under either  $1261(q) 

(1) (A)   or $12&2(a) (1)   to bypass the rale'aaking procedure,  why 

has it expended so nucb energy trying to convince the parties, 

the public and  this Ccurt  that  the TiUS  ban is Derely an 

Interpretation? 

The CoiMiission  relies upon  the legislative  history 

of  the Federal Hazardous Substance Act and particularly  a  letter 

«rca the Secretary of  Bealth,   Education and Welfare dated 

August 20,   1959 to the Chairaan of the Bouse Cc=«.itt«e on  Ir.teratata 

and  Foreign Comnerce,  which is printed  in O.   S.  Congressional 
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Administrative News 1960-179 at.pa9e 2849 under the heading of 

"Declaratory Ragulations as to Coverage". The Secretary of HEW 

is expressing his concern about the "if clause" contained in 

S1261(f)(U (A).  The tera "haxardoua substance" is defined 

followed by this language: 

"... if such substance or cixture of 
• substances nay cause ^suSstantial personal 
" injury or substanrial illness during or 
as a prcxiwate result of any custcaary 
or reasonably foreseeafaie handling or 
use, including reasonably foreseeable 
ingestion by children." 

The letter of the Secretary states: • - *s - 

"It is apparent that, even with the above— • 
suggested clarifications, the application     •; 
of the second part (i.e. the so-called , 
"if clause) of the basic definition of       ' •  ^ 
'hazardous substance' in the bill is so 
largely cepencent en jucgacntal factors — 
e.g., what is 'rsasonaoly foreseeable'      ; 
that it will lead to considerable " ' "'' 
uncertainty and ouch costly litigation, 
with different courts and juries reaching  -•  • 
different results, unless seme mechanism 
for authoritatively resolving this *'-" V 
uncertainty short of litigation is devised. 

. We realize that, en the one hand, in view 
of the broad sweep of the bill, and because 
of the constant develcpnent of new useful 
but hazardous substances suitable lor -.\ 
household use, the inclusion of a : ' : - 
statutory list of covered substar.ces (an    • . 
analogy to the list in the Fcceral Caustic -= "•" 
Poison Act)  or, the liiiitation of coveragot . i 
to substances listed by regulation would not - 

• •    be feasible.  And while, on the other h;>nda.' * - 
we would prefer eliainaticn of the "if"   '• ^ 
clause altogether from the point of facility  . .> 
of enforcement, we recognize that the / 
inclusion of some such clause can be justified. 

It is feasible, however, and w^ strongly urge, 
that the connittoe include in the bill ^irov— 
isions deeming a substance to be hazardous 
where the Secretary bv regulation declares it 
to be such upon the oasis or a finding that 
it Dcets the rcauirements of the bill's 
basic definition cf 'hazardous substance'. 
The Secretary should be authorized to take 
such action whenever in his judgment this 

Forzierly 15 U.S.C. 401 et scq. now repealed in the body of the 
statute listed various "dangerous caustic or corrosive substances" 
covered by said act by both name and chenical forziuia, all of 
which were corzaonly krttnm  poisooa. 
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will promote the cbjectlis^B •«£ 1±« liiH by 
•-:;.••    .   • avoiding or resolvir.o unceiiaicV'.      (The 

failure  ot   the Secretary  to tJiXo   svch action, 
of course,   should not absoi-Tc  anyone  frcia 
the CDTjsccuencffS oi nonccsapliancB with 
the  labeli:iq req-jirf^wnts of tfte  bitt  in 

. "the case ot  a 3Ui>stince vhich is   'hazardous* 
under the basic dciinit-icn. >     S'e wo-oid 
not cbjeci  to aa.ti.ie  the issuir.ce.   ;^=>endr.ent, 
or  repeal ot these ceclaratDry  rgctrlations 
subject to procedur.il   safecrja^^s   iWLtn   ? 

"   * ccpcrfinity for C4ir:zr.1*trstiyc hceriaq,   and 
•- for  judicial ravi-^w en the- hosis  oi  the 

hearing reccrdj   such as thc«e ccr.-taiTred  in 
sections  751(e)-t?)   ot   the Fecftrai   rood.   Drug 
and Cosioetic Ace."   (ecpfcasis adcfed} 

The continrous rafwrence to 'rcciulation*  in  the 

applicable parts of the statats and in t&e legislative history 

clearly iadicata the ccngresslcnal intent that the CcisBiission 

proceed with rale-Ba'Ki.ig procedures,   as set forth  in rood.   Drug 

and Cosoetic Act,   and not attcsol. to iaai:e final decisions having 

nationwide iapact without ai fording affected parti.es the basic 

xequixenents oE due prcccsa. 

The CCBsaission cannot fit its acticn banning TRIS 

within  the exemption provided by  the Adainistxative Procedures 

Act,   5 U.S.C.   S353(d)(2)   as  'interpretative rules and statsaents 

of policy.*    Interpretative rales are stateoents as to what 
1' 

an administrative officer rh'r.V^ ths statute or  regulation  means, 

while 'regulations',   'sabstantjTg rules*  or 'legislative  rules* 

are those which create  law,  nsaally iaplenentary to existing  law. 

National Motor rreioht Traffic Assn.  v.   U.  S.,   268  r.   Supp.'90 

(O.C.O.C.   1967).     Under Contisgntal Oil  Co.  v.   Bums,   317 y.   Supp. 

194   (D.C.   Del.   1970)   and Aaterican Bancoro.   Inc.   v. 'Soard of 

Governcrs,   509 r.2d  23   (Sth Cir.  1374)   a  fear part criteria has 

been established to dsteiaijM witether agency action involves 

an Interpretation or a  substantive regulation,     as follows! 



The  linguage ia bracieta w«« oritted frcan EOF't version of thi« 
letter as set tocth Xa its tsSai. 

The proper use cf ••istPTyrstatii-e rules- is found in  16 C.F.a. 
vhere CPSC defines in detjaj   t:r» Tssanins of suca w-orde as:   "toxic" 
"highly toxic,"     "irritant",  'j-croiv?  sensitiii-r",   ate.     None  of   the 
definitions nention or reter to A particular product,   crompound, 
chenical, article or ccs&inetlca thereof. ~r 
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tl) '. the cociplexity and pervaalveness of tlw rules Issued, 

^i:(2)L'the drastic cbanges effectad in existing law by the rules, 

V <3) . the. degree of: retroactivity and its ijapact and (4) the - 

I'.'oonfusion and controversy engendered by practical difficulties 

'-..Of'-.coi^liance vith the new roles. .; ' . 

'~T'irr' •     ••-  The TJUS bans issued "by CPSC fit each one of the 

1%'abovm criteria. .The Cotmoission. action banning TRIS'ls^'oooplex, 

^-'..'uUevidenced by the continuous-press releases of CPSC. to explain 
^-.vi- -<._-.-.• •  -I—       ^ 

-•ifcv-aiid the.fact: that it has onfonr occasions emended;  corrected 

. .;or^«xpanded-the regulation published April 8.     The regulation ; 

' ,i.S'perTasive since it is far reaching and. influences every; party. 
-'• < iy,"-- ----V. •.      .-•^'f,.-.-      I.     -  -; .    . .   •;_^. .;   -       -;. ^ 

.handling TXIS.    It represents a drastic change froa the existing 

lawr since the Onited States Govemaent through the Cosoaerce t 

Departaent origuially required 1'KIS to be used in  children's ' 

sleepwear to seet anti-inflaioatory standards set by.the Departusnc 

and TRIS was the only anti-inflaamatory product, then available,   ' 

capable of neetlng. the requirements of the law.     How C?SC;r<'' 

another agency of  the same govemiwnt,  makes a drastic change by 

not only demanding  that TRIS be no longer used in  the process, , 

but that the repurchase provisions of  15 U.S.C.   S1274 bccosw 

effective.—      - .•..  .  .. •   > .•.•    .       . •••»    ' ~L'Y~3 - i ^-'•    •--» 
-. .    ..:.•••  . •  --:• •'•• - ' •  -vJiv^. ••     .".I 

2;^ The degree of retroactivity and its Ijapact ara 

enomous,  since DcrchantSr aianniacturers of TXIS treated pajs»ts 

and manufacturers of fabric or fiber used therein Bust buy back 
r. •   .        * .     * 

products sold years ago. .*;•?.•  ->:-i"r~---   ".*"•''•'.."'S 

CcnfusiOB asd ccntrcwrsy engeAdared by practical >'J 

difficulties of compliance with the new rules ara evident by the 

as evidsncai by the various  transcripts of their meetings and 

their admissions  that  litigation between retailers., manufacturers 

and others in the children's sleepwear pipeline may 90 OB for years. 
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That any agency of the United states Govcrrjont 

should try to hida such far reaching and drastic toaaaures under 

tha label of an "interpretation" is scandalous.  It is particalarl 

ahocliin? vhen these saae conaissioners are in a position to pass 

upon labels, warnings and brands placed upon or accompanying 

articles in cosnerca withiis this country.  Their action is the 

s»st flagrant lUsbranding inwiginable.  The new TKIS ban is not an 

interpretation but a new rule having the effect of a law with 

the Biost far reaching ccnsequences. 

By fisdicg TKIS-treated children's sleepwear to be 

a "banned hazardona substance* the Coanission set in motion the 

provisions of S1374, one of the nost drastic procedures known to 

law.   Congress could not have provided such a remedy without 

intending that it be used only after a full due process hearing. 

Defendants' arguBBnt that the Ccuuission may declare 

an article a "banned hazardous substance' under S1261(q) (1)(X) 

without first deciding that it is a "hazardous substance* under 

S1261(f) (1) (A) is unpersuasive.  The Court is also unpersuaded 

11 
S1274 Repurchase of Banned Hazardous Substances; Procedure; 

Definitions. 
(a)  la the case of any article or substance sold by its Danu- 
facturer. distributor, or dealer wnich is a banned hazardous 
sxibstance (whether or not it vas such at the time of its sale) , 
such article or substance shall in accordance with regulations 
of the Secretary, be repurchased as follows: 
(1)  The nanufacturer of such article or substance shall repurchas 
it frcai the person to whors he sold it, and shall- 
(A) refund that person for the purchase price paid for su<^ 

article or substance, 
(B) if that person has r?pi:rchased such article or s\ibstance 

pursuant to paracrsph (2) or (3), reinburse hij> for any 
ajQOunts paid in acccrdance With that par^grapa for the return 
of such article or substance in connection with its repurchas 
and 

IC)  if the manufacturer requires the return of such article or 
substance in connection with his repurchase of it in accordan 
with this paragraph, reimbursi: that person for any reasonable 
and necessary expenses incurred in returning it to the 
oanufacturer. 

Subparaqraph 2 provides for repurchase by a distributor and 
Eubparagraph 3 provides for repurchase by a retailer. 
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bf its argument that S12S2(a)(].)  ^lous nho. OatKxissjion the optlcc. 

of going ttiroush the rule-naking process or o£ just Issuisq its 

aajidste that sooe article is  suddenly a 'hazardous substance' 

or a 'banned hazardous substance'. - ^•^^•'Xm    r.'..^f • 

This position is not supported by rhr  language of  the 

statute or-by the legislative-history.     This history,  mentioned 

above,   shows clearly that Ccngress  intended the Secretary  to act 

'by regulation' which would Dean under the mle-aaking process. 

Congress also indicated its concazn for tha powers given CPSC 

by requiring rule auking uodor the Federal Food,   Drug and Cosawtic 

Act rather than the Adsiinistrative Procedure Act in Batters 

relating to hazardous substances.     The Administrative  Procedure Ac 

allows certain rules  to be made on a 'notice and comment'   basis, 

but S371(e),   (f),. and   (g)   of  the Food,   Drug,  and Cosmetic Act 

require a notice of  a hearing,   the right of  the objecting party 

to cross examine witnesses presented by  the Csnaission and  to 

present evidence in opposition thereto,   and other evidence which 

may be relevant or material to the issues,  and the CoiBussion is 

required to issue an Order based solely on the evidence of 

record at the public hearing.     This order  'shall be based on a 

fair evaluation of  the entire record of the hearing*   and must be 

accompanied by a 'statement setting forth in detail  the findings 

and conclusions upon which tha order is based.*. Obviously,- 

Congress did not intend  for matters under the Federal Hazardous 

Substuica Act to be handled or decided on  the basis of ex parte 

contBunlcations with merabers of  the Comtission or without effective 

notice so that objecting parties  could appear,  present evidence 

and test the validity of   the infomacion presented.     As Justice 

Frankfurter has stated: 

Uot  from ex parte contacts and conraunications with the 
CKaeussioners. 
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*.  .   .  rairness car. rarely be- c<i.>taincd by 
-   -       secret,  one-sided deterrdnotion of  facts 

decisive cf rights  .   •   .   .   |7i .T)O better 
. ...        tnstrunient )uts  been devincd  I'or   nmvina 

at  the  truth  tiian  to give a person   In 
.        •   jeopardy of  seriouE  loss notice of  the 

CACc against him aniopportunity  to rieet 
It."    Joint /iiiti-rascist RKfunee Comjaittee 
V.  WcGr'ntn.   iil  U.a.   lii. 

This  fairness,  which is another way of  saying due process,   is 

cowpletoly lacking in the actioaii ot C?SC oanning THIS. 

Defendants aroue that a special rule applies when  th 

rights of children are involved and  that   (g)(1)(A)   allows an 

ininediatc 'banned hazardous evib^tancc'  finding on toys, or otlicr 

articles intended for use by cJiildren    without    first finding  th 

an article is a'hazaidous  cuiistancc" as defini!^ in £1261 (f) (1) (A) 

The  fact that children nay te inv-olved docs not obviate  the necc 

that CPSC by proper rulo-cuikin; procedure determine  that an arti 

is a "hazardous substance*,  before it may go on  to  find  that  it 

is a "banned hazardous substance." 

The due process xfcaixenients of  the Constitution do 

not  fly out of the vindov vhen the rights of chilaren come in  tr 

door.     Even a pLvson,   who a£ciitJ: cocsoittinc  the most grievous 

crime against a child,   in  Etill entitled to dac process of  law, 

and the fact that a child r;.iv/ ii&t a toy or an article does  not 

deny due process protection to iim retailer,  manufacturer or 

supplier of a component port, ot mch article.     7he obvious  inter 

of Congress was that after a pnojitr  finding      of  "Ijazardous 

substance*,  if  the toy or article was obviously intended for  use 

children,   then the  tern *ti»s.-»?J hazardous substencc" could be 

applied to it and thereby inrra^.« the rcpurciukso provisions of 

S1274. 

Under the procedures cet torth in the redcral rood.   Drug,   ar 
Cosnctics Act. 
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To interpret tl2£l(<;) UHA) and S12e2(«)a) as urgcc 

by the defendants would rc-quire « finding thit Congress had 

enacted a patently unconstit'Jtional law.  This construction must 

be avoided by .the Court vben passibla. 

"It is axicE^watic tV.at statutes Dre to be 
intorprctca to •^•.-cii  constit'Jti;.-!il issues 

- • unlesr. their r-l^i-i arfS explicit r«aning 
- requires thst ^.i-.^titutionnl i^r.-.-t b5 met 
and decided.  i.'.I- v.   Per or,   Hi  r.2d 1057, 
1059 CthC-.r. :J';).  fic- c-l;.v :r-grnnlir::.il 
/iiiSociJti;.n ot  -"-rjiinists v. ^-tr-i^t, io/ u.S. 
TTO (lK6i) U.Z  jive '•«»: 

Federal statures, tmiht to be eo construed 
as to ovoid ivrii-as doubt o£ their 
constitutic-.i--^,-.  'When t>.e validity of 
an Act of Cor..rr.:i« is dr#-iwn in coi-stion, 
oiduvcn if a iiT-::jB dout-t ci" cr-r.titutionali ty 
is raised, it i.=; i earUinfil piri;.-.--i;.£il thct this 
Court will iiri-: •i.<:certain •..>.:-;;;t-T a conrtruccion 
of the stat'.it.c is fiiirly p9££iblc ky uhic-h the 
question niv i-i' avoided'.  Crow^ll v. T>rnqon 
2D5 U.S. Zi',  i2.   76 L.Cd. S9'i>. t;!;, S2 i;.Ct. 
265." 

The redcxsl Sszsrdous Substances Act, pnrticularly 

S12$l(q) (1) (A) c^n fairly tt Interpreted ac r^^cting the due prot 

rcquircnents of the Constitution by reguirin; that crsc use the 

rule-making procedure provided therein and outlined in 20 U.S.C. 

S371. All this requires is that there be a proper finding, nltc 

adequate notice and -a fair hearing, that an article is a 'hazon 

subtanco* before proceeding on to the next detemination - "bam 

hazardous substance". 

Any other construction would allow the coiarairsioner: 

to deprive hundreds of persons of millions of dollars without a 

hearing, without notice of a hearing, without an opportunity to 

present evidence, without the opportunity to croco examine and 

otherwise test the credibility and validity of evidence prcscntt 

and such an interpretation would also allow and condone the clo! 

meetings between proponents of such a ban and tho conitissioncrs, 

together with subaission of ex parte coiununicationo. material at 
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information to a quasi-judlciol body.vhon it io dclibcratimj nt 

importznt case; which is exactly vhot has happened in thin mati 

The Supreme Court has carefully protected the riqht 

to due process.  See Fuentoa v. Shcvln, <07 U.S. 67 (1972).  Tl 

Supreme Court found the replevin lavs of riorida and Pcnr.sylvar 

unconstitutional as being violative of the duo process clause, 

since no hoarinij was afforded to the posocasor of personal 

property prior to the seizure of this property, even though 

seizure was allowed under stato law, was accompanied by a bond 

to cover any damanes resulting therefrom, and isclzurc was undct 

conditional salon contract whereby the poscosnor lachcd full If 

title to the goods.  The goods seised in roentea were a stove, 

a stereo, a table .nnd a bed.  They vcre not the ncccFEitics of 

life, and as the Court pointed out, the possessor 'lacked full 

title to the chattels; and their claim even to continued 

possession was a natter in dispute.'  However, the Court struc): 

down the state str.tutes as not providing a notice and an 

opportunity to be heard before losing only temporary possession 

these household items.  FtienteD also hold that it was fundanent 

that there be a right to notice and an opportunity to bo heard 

at a neaningful tirac and in a nteaningful manner, and this meant 

b«£ora seizure.  At page 01 it is stated; 

"If the right to notice and a hearing is      _. ., ' 
to serve its full purpose, then, it is clear 
that it must bo granted at a time when the 
deprivation can still be prevented.  At a 
later hearing, an individual's possessions 
can be rcturneO to him if they were unfairly 
or nistaV.only taken in the first place. 
Damages may even be awarded to him for the 
wrongful deprivation.  But no later hearing 
and no damage award can undo the fact that 
the arbitrary taking that was subject to ths 
right of procedural due process has already 
occurred.  'This Court has not . . . 
embraced the tienoral proposition that a wrong 
may bo done if it ci'n be undone." 
Stanley v. Illinois, 405 U.S. 645, 647, 31 
L.i:d. 2U iil, bSST"92 S.Ct. 1208. 
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items, a small amount of money, a  bond to cover any damncics tlia 

Bight result and the possibility that the property would be 

returned. . In the present case the Commission's action aCfccts 

thousands of retailers, hundreds of manufacturers, millions of 

articles and raany millions ol. dollars.  The trncjcdy is that unl 

a replevin action, vhcre the property may bo ruturniid, the acti 

of the CPSC has put the narlcct in children's slccpuuar in such 

a state of confusion nnd disaray that the CPSC it»clf lias no 

estimate or idea of when the tiimoil may end. To prevent tho 

Florida people from uuing their replevin process vithout prior 

notice and prior hearing, but to allow CPSC.virhout notice and 

a hearing^ to ban TRlS-trcatod ciiildren's sloepwac as a "banned 

hazardous substance", invoking the repurchase provisions of $127 

would be until!nkablc. 

This is not the first cose in which CPSC has 

attenptcd to avoid due proccf:s by bypassing tho rulc-ma):ing 

provisions of the Food, Drug and Conmctic Act.  See Pactra 

Industries, Inc. v. Consumer Pj'oduct Safety Corriinsion, (9th C 

r,ay 2, 1977).  That rase resulted from CPSC banning all 

self-prcEEuri£cd products intcniied or suitable for household us 

containing vinyl chloride.  Tliese arfeicles uere banned under 

S12C1 (q) (1) (B).  The Comiseion followed only tlie first step, of 

the rule^making process by publishing a proposed regulation ban 

such Items and receiving comnicntc.  In its report C?SC nicnticne 

linking the deaths of industrial workers fron cancer of the liv 

to vinyl chloride exposure (although but one death had been 

reported) and citing certain laboratory experiments conducted ii 

a European University.  Interested persons wero invited to comni 
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on the proposed regulation.  Alter-receiving nine cowncnts, 

three of vhich were critical, the CoimiBsion pronulgatcd its Or< 

clacEifying as 'banned hazardous substances* all aerosol produci 

containing vinyl cliloridc and intended or suitable for householi 

use.  Pactra was one of the parties objecting to the ban and 

was denied a hearing.  CPSC found the objections "practically 

void of reference to factual information which the CoTmission 

believed would lead to a contrary conclusion."  It decided that 

Pactra had not ttated 'reasonable grounds' necessitating a 

heoring and a hearing uas denied. 

The 9th Circuit Court stated: 

"The procedural prcrcquiaitc!; to rulemoking 
under section 371(c) sorv'e to impose a 
discipline on the aoenci''s decir.ion-nnt:ing 
process, forcinn it to nroEcnt orriored 
\>TCoi   to r.i-.pport its position.  7'licr.e 
procf-'dures pernit nffectod "ftrties to • 
express in a direct tiid particip.Ttory 
manner their opposition and criticism of 
governmental nctiosi before it fwconcs 
final.  The public, and the rcculated 
indistricE, an  v.^ll hi: the aiicncy, develop 
a  better undcrstimung of the problem at 
hand by followintr tiifce procciiuics, and 
the resulting regulation nay be a more 
refined and prcci^^ ctatencnt of uocr.rv 
policy.  The proccaurol restrictions 
inpo;,ed on tlic artncy by section 371(c) 
arc admittedly severe, but they are 
stnltd with partic»},:rity in the rule-ma):ing 
statute, and ve c-n find no rroson to 
di:;,iLii!>c with thvio proccourcE in this c-nse. 
If tlio Cownission believes tli.it a substance 
sliould not be used A-here it hnn  been shown    : .^ 
to l>c potentially carcinogenic under 
Intensive ex}>osure conditions, its 
detejTiinaticn deserves thorounh public 
examination, to  ipplement thJit determin- 
ation the agency rui^t therefoio follow . 
the procedures Congress has proscribed. 

The very absence of a formal record in this 
case maker, it difficult for us to evaluate 
the agency's assertion that no record is 
needed or that the evidence on which it 
relics is sufficient to support its 
determination.  At oral aronn^cnt, the 
agency stated that its rule is supported by 
all of the files in its possession.  The 
agency may not so neatly frustrate the formal 
judicial review intended by Congress when it 

31-454 o • 7a • 20 
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enacted the strict procedural rcquircnrnts 
of section J71 (..').  In ti'.c instnnt CLC the 
statute Epccific.illy predicates judicial 
review on thr oxistorice ot a fomal record 
and further requires that thut record bo 
established by evidence .luduccd at a  public 
hearing. 

Both the failure to hold public hearings and 
the failure to produce the tornal record 
•nndated by the stotirte nrc defects that , 

• invflliuato the Cor.cnir.nion's rcQulatiC'ii ).n 
this case.  Accordinqly, the Conoiission's 
order pronul jating 10 C.F.K. Sl!>00.1710 (a) 
(10) is cct aside.' 
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An Order of claciticatlon was filed by the Pactra 

court on June 13, 1977, which did not change the effect of the 

decision. 

.^^ The Cos'jnission's arguiaent that Springs and American 

Textile Manufacturers Institute arc attempting to split a cause 

'  • of action between the AMtA. case in the District of Coluabia and 

the case in this court is without cicrit.  The ATMI was brought 

into the AAK'A case at the insistence of the Judge, on very short 

notice and the issues arc not tbc sane.  ATKI and Springs Kills 

are not in privity with one another, so the action of one doos 

not bind the other.  Springs did not authorize tlio hTKl  to act 1 

it in the AAfW case, which involved only the extent of the TRIS 

ban and not the basic issue of the constitutionality of such bai 

The cases cited by the Cosoiission in support of its res jugicati 

argunent arc not applicable to the present facts. 

This Court is partic'jl«r!y cnnc»rn»;d Ky th» m"»V.pr 

and type of ex partc communications received and considered by 

the Corjaission during its deliberation of the TKIS r>atter and 

strongly urges the connissioners to read the recent case of Hoiw 

Bo>: Office, Inc. v. Federal Communications Ccrnission, (D.C. Ci: 

Karch 25, 1977) in which the Court of Appeals rcicandcd a decisii 

to the FCC and required the appointiacnt of a Special Hearing 

Examiner to detcmine the nature and source ox all ex partc 

pleas and other approaches uuida to the Coxaission oi its e.-:iploy< 

after the issuance of the first notice of proposed rule nahing. 
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If the cormlsEioncre of crEC Are  to nAt;« decisions drastically 

tillectlng the lives and busineEses of citizens, they should 

conduct their quasi-judicial proceedings in public, consider 

only the evidence produced at Buch public hcarinos and refrain 

from all ex partu conoranica'iions. They may not avoid this ethic 

requirement by failing or delaying the filing of a petition KO 

as to prevent the public froai knowing a matter is under 

consideration.  This was tone in the present case, cince CPSC 

gave no notice of the r,arch 1976 petition of ED7, but'continued 

to obtain information, which was used in its final decision, 

without providing an opportunity to intorested parties to partii 

Xt is evident froa the nethods used by, as well as 1 

legal procedures avoided by, CPSC in the Paetra case and in the , 

present case that the Commission docs what it pleases with litt: 

concern for the restrictions or limitotions placed upon it by 

the Congress or the Constitution.  These continuing acts arc cl. 

cxonplcs of the arrogance of bureaucracy and the abuse of power 

Thoy are confinAition of Justice Frankfurter's warning in 

m;!;abb v. V.   S., 318 U.S. 332, 347 (1943):  "The history of 

liberty has largely been the history of observance of procedura.. 

safeguards.*      . . 

Sinca CPSC has failed to follow the procedural 

safeguards enacted by Congress, has failed to provida a full.^ru. 

making hearing with respect to any of its TRIS bans, it has dep 

the plaintiff of due process of law.  Therefore, all of such 

TRIS bans and the anendncnts thereto are null and void. 

Accordingly, its attempts to amend 1£ C.F.R. SISOO. 

by either adding a new subsection (d) or by later amending saic 

subsection (d) to include as a 'banned hozardous substance' 

children's wearing apparel made fro:a fabric containing TRIS as 
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veil as all fabric, y«rn or fiber containing ?RIS used or 

inttiifled for use in children's wearing Apparel, beginning vith 

itc publication in the Federal Kcgistcr of April 8, 1377 and 

running through its publication in said register of June 1, 1977 

must be and the serae are hereby set aside. 

• - IT JS FDRTIIER ORaEIlEjr that the ConEurcer Product 

Safety Conni&sion be and it is hereby unjoined and restrained 

from nttcnipting to apply or enforce against any party, any 

article, fabric, yarn or fiber any of its previously adopted 

TRIS rcgulationc until such tins as the Co-'n::ii6sion shall conply 

with the hearing procedures set forth in 21 u.S.C. 5371(e), (f) 

and (g). 

WID IT IS SO eSKSESIS. 

iwiTLii Er?.-rr.s DISTRICT JUDSI 

JUine _^JU 1977 

Columbia, South Carolina 
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lUieS AND KEGULATIONS 

[6355-01] 
Title IG—CommcrcUl Practice* 

CHAPTER II—CONSUMER PROOUCT 
SAfFTr COMMISSION 

PART l&OO—HAZARCKMiS SUDSTANCES 
AND ARTtCLCS: AnMlNISTRAIION AND 
ENFORCEMENT REGULATrONS 

Childrrn't WtArtng Apparel Contitnann 
THIS; TRtS and Fabric. Yarn or Fiber 
ConlainJfts TRIS: Withdrawal o( Interore- 
litlont at Banned Hazardous Sub- 
•lancct 

AGENCY;    Consumer   Product   Safetjr 
Cominlulon, 
ACTION: Wlthdrnsal of interpfctaiunu. 

SUMMARY: In thh doeumml. theCom- 
mtulon la wUhdranlns tU Intfrpreta- 
Uons publlithrd in the FIDUIAL Itcci&toi 
on April 8. 1977. and June I. 1977. con- 
cetTiInc the chemical flime rrtardant 
THIS and certain products coiit.-ilninf 
THIS. In A no! ICC published ehc-Ahcre in 
toriay's FrntnAL ItictsTEK the conimu- 
Klon ha« Issued a siatfrnentof poltcv that 
replaces the tuo interpretations Tlw 
Commission has (:tlccn this action to 
darUy Ita policy tKcntise the V\o inter* 
prrtatlons hate been miscooslrued and 
have resulted in uncrrtnmty and confu- 
akm In the marketplace. 
DATES: The withdrawal Is effective on 
December 6.1977. 

FOR FURTHER INFORMATION CON- 
TACT: 

Alan Shalcln. Offlce of the General 
Counsel. Consumer Product S.\frtT 
Commission. \VAshtr.ston, D.C. 20207, 
SO3-434-7770. 

BUPPLSaiEKTARY nCFORMATION: 
' The Commission published in the Fto- 

Ka*L REsisirn on AprU S. 1977 H2 FR 
168501. and June 1. 1977 r42 FR 28060). 
Interpretations of the F'ederal Ha.-.-'-rdous 
Substances An iMlSA) concerning 
TRIS-trcatcd chlldrtu's «rcar:ns aiiparcl 
and related prortucU. Tlirse interr^retn- 
tlons have resulted in m-irketpLice con- 
fusion and unccit:iint>- about llic st.ilus 
of the THIS prortiiou Tl;e Co:nniitsion 
to therefore nithdrantni: thrm .-ind re- 
plaelnf them uith a statement ol policy 
that Is inibh»he(l in the Notices M-CLOU cf 
today's PcDtKAL RFCISTCR IKR Doc. 77- 
MT93). 

The withdrawal of the Coir.mlstton's 
tntervrrlAlions docs not In anv %> av a^ect 
the notice elven by the commi.'.iion on 
April 8 and June I. 1977 that the Com- 
•nls.<^lon liehevrs Uint TRIS-trcatrct chil- 
dren's wearlni* apivirel a:H] THIS and 
fabric, yarn or Ilijer co-nialninr Tni3 
iDtciKted for iLic tii such app.niel are 
baiuied hnmrdoits suh'lanres n-ithln the 
mranlnr or the niSA (15 USC. 1381 
cfsrg.i. fills withdrjunl Is Intended only 

! lo clarify the lart that the Ccimnus^ton'a 
I    prior F^DCKAL RrciSTCa documents sere 

atfkllftblp U tuthortrvd to deduct front the 
MTVount paid thr r.tfrwet $1 |>rr iLiindrffd 
pounds to apply aj:*inst ovctbcAd and •«• 
c«lvln( costs. 

nOlttAl IMMITH. VCK.  «f.  NO.  IJI—lUIUAT, DICIMtfl *.   1*77 
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filSn RULES AND REGULATIONS 

pot iliil: tJioniulcRtctl rrriil»tions but 
vtrv fv!i. r nMlciiunls »tiu-h provided 
publtc iiodic o( Ihr C«'mniL«Mou'» bt-licf 
thai '.'•.c<c ZlllS prmliirts arc bniincd 
ha2ardous subJiLtiicn for tlie [allowLn-; 
rra&ons: TRIS is lo?ttc within Vit mean* 
ini: of 15 use. i:;oi'ct m thai ii hi4 
the capacity to produce pcraon.il injury 
or llliiofs lo m:<n throuch inccsilo.i or 
absorption through tlic body surf.icct; 
It b a haz-irdous sub&t.i:icc nithlii tit-i 
mpantnr of 15 USC. iL'CKfi il) f A> \n 
that It is toxic and m:\y cause pcricul 
Injury or subsUittiiil uiiie&s dtiruif M 

MS t proxlnialc result of any cuslOTi-'-y 
Or roascnnbly lorscc:»ble h.indllnti or v e. 
Including reasonably torsrirnblc lii:;e :t:.4t 
by ch.lUrcn. Thcrciorc. the Co;iiinl.-*i-n 
bellcvr» thai TRIS-trcalcd childr: ."i 
wearinj npparcl and the other TR'.S 
products are banned hniardous *u»j- 
stanecs within the mcanm; of 15 U.3.C. 
IZSKQWIXAI In that such products ar« 
articles intended for use by children 
• hich bear or contain a hafnrdous sub- 
stance In »uch a manner as to be stn- 
cepti'oic of (.ccesa by a child. 

The baciii;round of this matter and the 
Commission's reasons for wtthdran .rt 
theAprliSrnd June 1 mlerprelaltoi's i'« 
more lully discussed in tlic F'ESEHAU U: • 
iSTCR (locumcnl v.'hlch issues the Cc.:.- 
mission's statement of policy. 

AccordlnKly. pursuant to provisions • f 
the Federal Hazardous Subrtancea f t 
(sees. 2tf>U>(A), (gl. (QXDIA) CI I 
iota). 74 Slat, 37?. 374. as amended 0 
Stat. 1305; IS USC. I261(f> (IKA). (;r , 
(qKl)(A>. I260(an and under autho-- 
Ity vested In the Consumer Produt 
Safety Commission by the Coniun:--'r 
Product Safety Act (jcc. JOia), 88 Sla*. 
1231; 15 U.SC. 307P(a>>. the CommU- 
Blon amends 1« CFR 1500.18 by delctiOJ 
paragraph (d). 

Dated: November 28,1977. 

RICHARD E. TIJIPPS, 
Secretary. Consumer 

Product Safet'j Commiiiion. 
 [ra Doe.77-a47B3 P11«d ia-»-77;»Ml am) 

nOIKM XECISTII, VOL  43,  NO-  3]4—TUfJOAY, OICtMIEI 6.  197/ 
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NOTKES C1C2I 

[6355-«11 

CONSUMER PRODUa SAFETY 
COMMISSION 

nus. nut-nf ATtD CHiioif rrs wf AIMO AP- 
PAUi AND OrHF;t niOOUCTi CONTAIMNO 
Tin 

AGENCY: Consumer Product SafMy 
Coffunlulon. 

ACTION: Statemfnt Of policy. 

SUMMARY: In this notice. U« Com- 
mLulon is KtAtlng its enforcement 
policy toward the chemical flame re- 
t&rdant TRIS. and certain producU 
containtns TRIS. th&t It believes are 
banned hazardous substances under 
the Federal Hazardous Substances 
AcL In a separate document, pub- 
lished elsewhere In today's FtoauL 
RiciSTca. the Cumrolssion has with- 
drawn its two previously published in- 
terpretations concerning TRIS prod- 
ucts because they have been miscon- 
strued. The Commission ts publuhing 
this notice to clarify Its policy. 

DATES: The statement of policy ts ef- 
fective on DCv-embcr 6.1M7. 

POR FURTHER INFORMATION 
CONTACT: 

Alan Shakin. Office of the General 
Counsel. Consumer Product Safetj 
Commls5ioii. Wuhlngton, D.C. 
20207, 202-634-7710. 

SUPPLEMENTARY INFORMATION: 

BACKCKOD!n> 

On April 8. 1977. the Consumer 
Product Safety Commission published 
In the PTDISUL REOISTIJI (42 WR 19650) 
a statutory interpretation that certain 
childrrn's Kcanng apparel conlalnlnc 
the chemical (lame rrtsrdantTrls (2.3- 
olbromopropyi) phosphate <"TRIS"> 
U defined as a ' bar.ned hazardous sub- 
stance" under the Federal lla/.irdoua 
Substances Act tFHSA. IS U.S.C. 1261 

ct leq.). The apparel, as well as uncut 
• TRIS-treated fabric intended for sale 
' to consumen for use in such apparel. 

was Included in the statutory defini- 
tion If It was In Interstate commerce 
on April 8. 1977 or introduced into In- 
terstate commerce after that dal<. In 
addition. TRIS treats apparel and 
fabric sold to consumers before April 
8. but not yet washed, was included In 
the deflniUon. 

On June 1, 1977. the Commission 
published In the FKDEKAL RECISTXB (42 
PR 2eu€0) a sututory Interpretation 
that additional TRIS producu were 
considered banned hazardous sub- 
stances under the fllSA. TTiese prod- 
ucts Included TRIS, and fabric, yam. 
or fiber containing TRIS. which Is 
used or intended for use in children's 
vcarlnc apparel and which was in In- 
terstate commerce on April 8. 1977, In- 
troduced into interstate commerce 
after that date, or not yet washed 
(even If told to oonsuroers before April 
8). 
These Interpretations have been the 
subject of legal actions filed against 
the Commission. In one iuch action 
filed in Prdrrsl court of Si.uth Caroli- 
na, a textile mill has asserted that the 
April 8 and June 1 FIDETUL KECISTEX 
publications were subftanilve rei-ula- 
tlons rather than statutory interpreta- 
tiona. On June 23. 1977. Judge Robert 
P. Chapman found them to be reruia- 
tions. Set them aside, and enjoined the 
Commission from enforcing them 
tSp-lnff Jlfi//j. Inc. V. C/>.iC r.nd EDF. 
434 F. Supp. 418. 435. DSC) The 
U.S. Court of Appeals for the Fourth 
Circuit declined on August 11. 1077 to 
stay the tnjuction pending appeal, but 
affirmed tttat the Injunction did not 
prohibit the Commission from taking 
IndlvulLiJ enforcement actions under 
the FHQA SKAlnst sellen and manu- 
facturers of the TRIS products (Order 
in Spnnfft NilU. Inc. v. CPSC and 
EDF. Nos. 77-1969 and 1970). The 
Commission has undertaJien a number 
cf Individual enforcement actions in 
various Federal district courts. In (he 
Fourth Circuit, the appeal of Judge 
Ch?pman's injunction is pending. 

WiTHSKAWAL OF iNTOtrarTaTioifs 

The April 9 and Jun? 1 FcDsmAL Ric- 
iSTca publications and the Sptingt 
Mills litigation stemming from them, 
have contributed to widespread confu- 
sion snd uncertainty smong the con- 
sumers and business people affected. 
The Commission beUevea that Its posi- 
tion concerning the status o( the TRIS 
products named in those publlr>tIon.i 
should be ct:irl(led as much as possi- 
ble. Accordingly, the Commission has 
withdraik'n the April 8 and June 1 pub- 
lications In a separate document pub- 
lished ehrwhere In today's PtbcaAL 
RicKsTCK. In their place, the Commis- 
sion u issuing the statement of policy 
below. 

Tlie Commtsslon'a position has been 
that the Apnl 8 and June 1 FtTtmai. 
Racism publications were interpreta- 
tions of the FHSA that were valldlr 
issued. The Interpretations were In- 
tended to state the Commission's en- 
forcement policy and forewarn that In- 
dividual enforcement actions would be 
filed In Federal District court when- 
ever the Commission found a viotaiwa 
of the FHSA to be associated with any 
TRIS products that are b&nncd has- 
ardous substances. As interpretationa. 
however, the April 8 and June 1 docu- 
ments could not be relied on by the 
Commission to prove that any TRIS 
products are banned hazardous But»- 
stances under the FHSA. 

Similarly, the Commission cannot 
and will not rely on its new statement 
of policy to prove that any har^rda are 
associated with TRIS products. In any 
enforcement action the Commission 
flics. It Is prepared to prove thai the 
TRIS products are banned haK^rdous 
substances and that Judicial relief li 
therefore necessary. In these enforce- 
ment actions, then, any affected party 
will be provided an opportunity to liti- 
gate the mertu of the Commission's 
claim and thus will be afforded due 
process. 

STATnuarr or Poucr 

The Commlulon t>eileves that the 
TRIS products named in ita April • 
and June 1 PKSCRAI. RECism docu- 
ments are "banned hazvdous sut>> 
stances" under the Federal Hazardoiu 
Substances Act (FHSA). This beltef la 
based on definitions contained In the 
FHSA and on the existing technical 
evidence. 

Under section 2(g) of the FHSA. 
"(t)he term 'toxic' shall apply to any 
substance * • * which has the capacity 
to produce per»onal Injury or illness to 
man through ingcstlon. Inhalation, or 
absorption through any body sur(.->ce.*" 
Under section 3(fKlKA) of the FlISA. 
••(Dhe term 'hazardoui substance' 
means • • • (a)ny substance or nua- 
lure of substances which * * * is toxic 
• ' • If such substance or mixture of 
substances may cause tutistanllal per- 
sona) injury or sutslantlsJ Illness 
during or as a proximate result of any 
customary or reasonably forest cable 
handling or u-<e. Including reasonably 
foreseeable ingestlon by children." 
Under section 2(qKl}. of the FHSA. 
"(tlhe term 'banned hazardous sub- 
stance' means • • * any toy. or other 
article Intended for use by children, 
which Is a hazardous substance, or 
which beara or contains a hazardous 
substance In such manner as to be sua- 
ceptible of acceas by a chUd to whom 
such toy or other article la entrusted 

Th** risk of Injury associated with 
TRIS-treated children's wearing ap- 
parel, and with THIS and fabric, fiber 
an{f.yam containing TRIS that Is used 
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or InlendKl for us? In such apparel. Is 
dlscxissed In some deU.ll In the April 8 
and June 1 FtsutAL RtcisTxn docu^ 
ments. Briefly siatcd. the Hume retar- 
dant chemical TRIS hm been found In 
two-year National Cancer tiuUtutr 
<NCI) feeding studies to cause cancer 
In BJilmaU. TRIS rannot therefore be 
considered lu a safe substance for 
human exposure. When used In chil- 
dren'* wearing apparel. TRIS can 
enter the bodies of infant* and chil- 
dren by absorption through the sUl 
and by tngcstion- The rlslc of cancer 
caused by such exposure b extremely 
high, according to e-stimates by the 
NCI and by other quaJUIed parties. 

The Commission therefore continues 
to believe that the TRIS product* 
named In the April 8 and June 1 FED- 
ERAL RiiciSTER documents are "batmcd 
huardous substances" within the 
PHSA definition of this term (15 
UAC. 126I(qKlXA)). Since the publi- 
cation of the Commission's April B and 
June 1 rcnERAL RECISTEX documents, 
addlttonnl scientific Information has 
atrenethened and relnforeed the Com- 
mission's belief that these TRIS prod- 
ucts are banned hazardous substances. 
The Commission's Intent is to file Indi- 
vidual enforcement actions to prevent 
the sale and to require the statutory 
repurchase of such products, accord- 
ing to the applicable provisions of the 
PHSA (IS U.S.C. 1263. 1264. 1265. 
1267. and 12741. 

The Commission hopes ihnt this 
notice will cncourase affected parties 
to refrain from any sales of TRIS 
products, or other acUvliirs that the 
Commission t>elleves violate the 
FIISA. and to repurchase the TRIS 
products. Any parties wlio disa«ree 
atwut whether TRIS products are 
banned hazardous sutistances wiU 
have ample opportunity to challenge 
the Commission's technical evidence 
and legal conclusions at a hearinK la 
tederml district court. 

Dated November 28. 1977. 
RicHAao E. Harps. 

Seerefanr. Coasumer/*rodur( 
, 5a/rrvCommtsjlon. 
trHD*e.l' Mir.r:- ti n s-ti a-*«rai 
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RULES AND PECULATIONS 

[ft355-01I 
Till* It—C«aiiti*rtlal PV«tflcM 

CHAPUI U—COHUIMTS raODUCT 3AFITY 
COWI'.SiON 

FARI I4IS—STAMnArO roa TMl riAUMAfll. 
nr Of c'-^;iDir.<rs siiirwfAZ: sizes o 

PAKI 1616—:TA:.'0AtO fOR THE rLA;«.MAeiL- 
HT W CHit:;"E:J$ SULfWtAXt «2£S 7 
THIOUGN 14 (FF »-74) 

ACrNCY: Consumer Product Safety 
Commlrr^lon. 

ACTION: nnal rules. 

SUMMARY: In this document the 
Corpir.lsri"m i.v iics (ir.il rult-j r.mcnd- 
InK 111* .Slar.rtfrrts for ihe Klammabll- 
Ky or Children's Slecpxcr.r Sfzcs 0 
throitrh CX (F;-" 3-7I) nnd 7 throush 
14 (FV 5-74) nr.d rules and rcjulattorLi 
under tlmsc standards atlccrcd hy the 
amendjncnts. 1 he amendments delete 
rc<)ul.-2mpnls lor rcslduRl V.ZJT.C time 
(KIT) In FP 3-71 and revise the 
method o( icsllnc trim In toth FP 3- 
71 and FP 5-74. TTo CorimiFsIon 
Issues these urnfudinents to reduce the 
nerri:ity for the uu- of cher.iic;il flarac 
retard2.nl5 on fiber and fabric u^ed in 
chll-t'-en's ilcep'vcar rj a result cf the 
recent natioi: -1 coiiceni ovpr the vji'ii- 
tion of ll:c chemK'a' ir'.s (2,3 d'.bromo- 
propyl) ph-r;:i-.atc ("IJIS). a potential 
caiciiiopcn, 10 childrciii gl.-epxear 
fsbnri ana (.-<.rments. In cdcillon, the 
Conunts'tion i^iues thcsu a .v:.-.unicnts 
beeaiis*; kttcr coiuidcrna l-*i« propos- 
&1, tnc orf.l ana *Tlltcn comments and 
othei- ri;lt?\nnt matter li Lilki-cs the 
provLMor.» d.'lotod an-l rcvl^rd ar>_» not 

! ncc'JcJ to protect the public adccjuale- 
ly aecln^t uiueTJEonVjlo luli cf t^e oc* 

<    currence   ol   i-ts   le^dln::   to   dect.i. 
I    Injury, or s'^nU'lcant property rt^j-i^.r*. 
• The ComjnisK^Mi Is not ::.'!ienu:,ii,' I-T 
I S-71 to dcitie rcQuircmrnfj lor gar- 
(   menta under size 1. 

1    ETFTCmv:^- DATt:: The a.iirndmcrts 
shall la;.? cff^.ct Tcbruary C. J57j. 

I  rop.   t-unriiriR   l^rpOI(MATION 
• CONTACT: 
I H. E]lz.?bcth Jc^nr^. Dlrcetorate of 
',      ComplLince and I 'iforctneiti. Ccn- 

sunier Prj;.'ucl Paf-.-ty Cor.;rris5:o:i. 
I       Wa£liin;i-on.   D.C.   20207.   301-4&2- 

6817. 

I    SUPPLEJ4T-VTAKY INTOUMATION: 

DACKCROPHO 

! On October ;«. 1977. by pubHeatlon 
Of a notice hi the TYDI^LAL P.I:CI&TES 

I (4a YA 56563). the Commr.lon pro- 
: posed amendunenis to the ^ir.nd:vrds 

for the Munmabtltl/ of CrtlUiren's 
. 1    61ccpwcar tor Sizes 0 throush CX (KP 
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>-71) CIO cm Part ICI5> »nd £!tn 7 
4I:roiieh 14 (FF i-TlJ IIG CW. Put 
16161. I'lirse atanti.trit.i 9,;rc L-^ueu as 
a rcs"lt of d(-&ML4 ar.u bum iiilurk-^ to 
chltiirrn from fifCi Ir.'.olvlr-t; %\-.TV 
ufar. Ti'.e M3ui*Atcs rcqi.l'e tliai ehJ- 
drensrle.'pAVir in tii;:'0-4X ai:d 7-14 
and fabric intended (cr rarh *Ic<^ce«f 
meet cvrt.iln flti:mn.''.b..t!y trsl require- 
mciit.i. Tlie pro|K)»cd amcn>lmrnU 
WO'JM have deleted the requtretn-nt 
fur risldual llrnic Umc u-iiuii; and cri- 
teria In FF 3-71. exempted parrnenU 
In iixvi bei-jv £t/c one iioni TP 3-Tl. 
and rr\-i-vd the metlioi of t»ittuc trim 
In bath FF 3-71 bud i r' 5-74. 

AlthouiTh the strjid.\rda do not re- 
QUire tli.it ciirmirals bo added to frj- 
mcnu or faluic to nxet ins siiiidani!. 
some mnnui;:cturi:ra liave at'ded 
cliemlcol flame ret.'^rdan'a to some 
fibers or fabrics to t:v'nr^ tlisit SIM^K 
tear rarmenc; prodLt^d from ihrre 
fibtr* or fcbr.CA ecr-'i^'c-Uy ccmply 
»l[h the st-ind.in»s. T»r.".i:j< of rcc^nt 
national concerns cvtr i:i9 wfditlcn of 
the cheu'.ic-il ncl.'i. a |koter.t::vI cjir- 
cfnoflcn. and Fj rot Fll-T to chMirrn's 
i^tfcpwear K.irmenis B::J fabrtfS. th£ 
Commiulon ex^redilcd a prevlou'ly 
pl'zn:i^-i but nol slartM rrvtt'¥ of lh« 
st^uiJAr^^ for the f1.im.-Tiabthiy of thil- 
drcn's fleepwer.r. '1 .w Commission's 
review led to the propo.-vd amend- 
ments to the sleepr.pnr Ktandanb 
whli-'h the Cf.mmtr,ion b.-*U'?\TJ pould 
rci!ut:e the need fur au<;jis ehrmksl 
fi'-jne retirdan^* lo t nn'ri^irr of fab- 
rlrs and fibers used ta ••'•^^dreti'i slerp- 
i.-ear *'lil'.7 cenTnlly i^-.&tntaintrs ihe 
le\(I of rrotcctrjn nrKlcat fiie af- 
forded by ihC3C t'-r„id:irt5. 

In seeking vnyn to redi»re th-^ need 
for the use of ciicmieal ilame ret*r- 
d.jits in children's slepnTar. the 
Coiamis.tJn ciopn net ne»!l lo Imply 
H-.:it c:-.emic:il flame To'.-rdanU BJ a 
(lencr;-.! cIc-'J ere not safe. IIort\sr. 
the :6£ue of vhcher an>* cbe*nic2a li 
or c::n be ft c^rcino^tn or a iiiu:rstn 
concerns a rapidly ch^nLtnir aad d«vt}- 
cplPi 2rca of tcc:.r.o!i;.'y. c:^etr.U:ab 
ULM brc a^inncd to ue Rife one £\y, 
m&y t>e ahoa-n lAtrr to t-e auspetrt as 
nr"' tnd more ;oph •••tlca'-.-d teat m.cth- 
oaolojies are ocvcioi;;J. The Conaals- 
sion believes tir.t it Is ilc:>irable tod 
brnefi'-l'ml to l-.ke any tr'ton it c^n to 
redure tuc ni-ert lo t-l-l cn*mlr.iJb lo 
chil'l'enl «lce?«^2r fcr pnrposei of 
r.ftir.*- retardMiev tf that f-ction does 
not uniu^y rcvie- ll.e level of s-'feiy 
alfotded by the akepfff-Tr stard.vi"ii. 
Such &r::ic-,i ccjid r.U i ma^^.e K^.ilUble 
to consumers a »:Ocr s-'T'^clion of 
fabric for children's i.!c..p^vcar at a 
loTcr BviTii::e cost. 

The arncndir.fnta were not prepo"*! 
solely lo reduce the nerd for adt:.'« 
chem.lcal fir.me ret.irii>"ts to m£.'crial 
!•• ?d m children's *'..';•-.«-r. In C;ter- 
mminj lo propose ll;e aincn<tr»!»'-S. 
the Conuntssinn Rt<^ cc-ii- iJ^'red oUicr 
factors such as Injury dcta pcrUiimt 
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48^0 RULES AND REGULATIONS 

to (he provlslciu of the itftn<f.irds thnt 
we Affected ty Ihc f.:r.crd(Tcn(s. II'C 
potcntUl for Injury II the titancnrcls 
are limcndcd u propc:>rd. the drslr- 
fcWUly of inctC2s.'.nf. ccnsjmrr choice 
•s to the types of fr.br'.c used In chil- 
dren'* slcrpftTUr (r,»rnicntt. and t'-.o 
possibility of recluclfg the avcraKe ro^t 
of children's s'.ccpwear ganr.entj. The 
Commission In bnUncUi? all of (he 
factors considered, prc'.Ur.lnarlly drier, 
mined th.T.t l&sutinre of the prcr>os?ij 
amendments would net result In an 
unrci5cnable rl':k of (he occurrence of 
flrc IcAdlns to deith. Injury, or sljnlM- 
cant property doinsze and that the 
proposed amendments were reason- 
ablo and acproprlate. 

The Commission proposed an 
amendment (o delete the reri-ircmenta 
for residual flame time (Ht-T) from 
FP 3-71. That requirement, which 
<Ioe» not appear In FP 5-7i. addresses 
the situation whsrc flaiRir,^ mftler!.-.! 
from a bnmlns garment melts r.r.d 
falls or drips (molt drip) onto anotiiir 
portion of the garment or a dtU*:rtnt 
rarment or textile Item, and CKUS-J it 
to iTnltc; or falls on (he individual 
wesrLng the gamjcnt, resultlnT In a 
bum. A requirement for residucl Hime 
time vas not Included In FF &-T4 on 
the basis that older children are b-ittcr 
able than youncrr children to protect 
themselves in case of a B?irment IETH- 
Uon. The Commlr^ion propcwd to 
delete this requirement from Fv* 3-71 
because it cxrecttd that the ddedcn 
would not B'iteUntl.iily affect the 
safety lc\-el no* provided by the sfan- 
dtrd. would decrease the need for 
adding chemical Uzme relardanu to a 
numter of Itbers and fabrics to comply 
nrl'.h the 8tx-:dard and would Increase 
consumer choice by mekinx more 
types of fabrics available. The amend- 
ment wovld primarily affect man- 
made fibers, such ai nylcn and poiycs- 
ter. and would allow a number ol fab- 
rics prcduccd from these l.bcrs to p!\ss 
the standard without the addition of 
chemical flnme reinrdsnts. 

TVtm I3 currently tested under both 
FP 3-71 aiil FF 5-74 In a vertlcM 
mode, which is the most slrtncent test 
posltloiL The purpose of the trim test 

' is to determine the flammaoil'.ly 
hazard associated with fbbrlc/trlm 
combinations lo be a»ed la children's 
•Icrpwcar. 

The proposed amendments to the 
trim teitins requirements of both 
standirdt would provide a revised pro- 
cedure for testing trim that Is placed 
In a horirontal conlljraraUon on nar- 
mcnts. Such trim would be tested In a 
honzontM position rather than a ver- 
tical position. The Commission rro- 
pow^ the amendments because mfn- 
neQuln and other Hboratory tests indi- 
cate that when trim U used In a hcrl- 
lontal mode on the Karmcnt, tcstlnR In 
a horli-^ntal rather than a ver*.iCiil 
confisuration Is more representative 

of the biinilnpf exhibited by llie ftar- 
ment. The Commliilon. thrrcfore, 
concluded that trim iirrd In a horizon- 
tal pcsidon on Elcrpwear fcarmcnts 
should be toiitcd In that position and 
that the rcvl>ton of the trim te.iting 
requirement should Lncrrasi; consumer 
choice rui to the amount and type of 
trim avallftLIe on RjJTnent-v 

The Commission proposed the 
amcndmttit to exempt sizes t>clow one 
from FF 3-71 bcc;iu:je bum lnji:ry data 
&<^soclated vvtth Karmrnts In those sixa 
available ;it the time cf rroposal indl* 
cated that the safely level now pro- 
vided by the st.indard would not be 
substanttnlly reduced, t^e cxem;)ilon 
would permit the use of more non- 
chcmlcally treated fabrlis. would In- 
crease consumer choice as lo the tjpes 
cf fabrics r.vailixblo for UM in those 
carments. end could result In reduced 
averace rcLP.ll prices for chlUlrca's 
s:eepwear (r?.rments in these si/cs. The 
Commlaiion in proposlnu itie nrr.eiKl- 
mcnt alno stated that It wa:i con&iJer- 
Ing requlrmc that roncomplying sleep- 
wear in SI/.CS boiow one be labeled to 
state that it does not comply with FP 
3-71 and EiieclficUly asked for com- 
ment on tills tssue. 

In addition, the Commission pro- 
posed that the three »mendmcnts t>e 
effective immediately and sought com- 
ment on this Issue., 

COKMENTS OS PROPOSAL 
Section 4Cd) of the Flammable Fab- 

ric* Act (15 U.S.C. llUJCc!)) r;;qul.-cs 
that, in addition to prcvldinc an op- 
portunity (or maltln? r/ritten submis- 
sions on a rroi>ored am(nd.-tient to a 
standard, the Commi^^lon sltall pro- 
vide Interested persons with en ci:por- 
tunliy for the oral presrntnllon of 
data, vle-As. or arrumcnts. Oial prrs«n- 
tatlotu of behalf of 15 perrons or or^-a- 
ntatlcns, on the proporcd a;ncnd- 
ments, were heard by the CoinmtsslDn 
en November Ifi. 1C'.'7. In a.-lditlon. 141 
WTltten comments were received by 
the end of the comment period on No- 
vember 26, 1971. and mote than IfcO 
comments were filed afHT the end of 
the comment period. The Ictc com- 
mcnta have been considered to the 
extent pr.-.cttc&ble. 

The slenificant Issues raised by the 
oral and wiltten conuncnts are d;> 
cussed t>clow. 

ttESIDOAL FLA.ME TiME 

Commentx concerning the propcsed 
amcd.i'.ent to dcl':tc the rec;i;lrt.'ment 
for RFT 1,1 FF 2-71 were received from 
Individual members of the National 
Advisory Committee for the Flamma- 
ble yabric-s Act. ri^rrcsentallvci ci the 
textile and opparcl industry, rerreien- 
tativcs of tlie medical prcfes^icn, re- 
tailers, trade associations and coimuni- 
era. A l.irKe m.alonty of these com- 
ments supported the proposed p.mend- 
mcnt. 

When a fabric made of a thcrmo- 
plutlc mnn-made fiber, such as nylon 
or polvt.^'tT. Is subject'.'d to a llnme, 
the piatrrlil (req'i'.'nily icnltes anj/or 
mclta. This malerl.il may fall away ai 
a drop (melt drip> or as a section of 
fabric tind rosy continue to bum. Ite- 
sUlual flame time l.i derincd In FP 3-71 
as the tin;p the flnminf: drip or fabric 
frasment rcnilniics to bum on the 
base of the l4:st cabinet alter the Icnl- 
tlon source hr.a been removed from 
the teat speelmcn. Any Individual 
specimen that exhibits an Hf^ of 
more than 13 seconds (ails the test cri- 
teria In F*'3-71. 

Those commenterj supportlnr the 
amendment to FF 3-71 to d^-lelu the 
rciiuin-mint for HiT rcr.craliy did so 
on the erjund^ (hat tl'-f^ amendment 
would reduce the re<*d for the use of 
ch3mlc:J flame rciardan'ji on chll- 
(trcn's sicspwear aitd v.ould not sub- 
siantiaUy r.ffrct the level of safety 
no?.' provided by the Bt.-uidard. Those 
persons suppirllnn the amendjnent 
alro ftated thai It would Increase con- 
sumer choice by maWni more fabrics 
avMlable for u^e in slcppwear gar- 
mi-nts and wou'd lower on the avcraee 
manufacturing coats and thereby gar- 
ment prices. 

Those commrnters opposing the 
amendment to ^F 3-71 to deU-tc the 
requirement (or RPT dtd so for a 
number of reasons. Sevcrv^ of these 
commentcrs stated that ahen FP 3— 
71 wrj criTlnally issued ty the Depart- 
ment of Cr-nuncrw: in l:»tl. t^.e ptovl- 
tlon for RFT was Included tn order to 
Rive the (irc&tctt po.$3;bls protection to 
fcir.aU children because they cannot 
protect tli?m5c!vc5. These comn'.cuter^ 
argued that flcmlng melt drl3 Is a 
hazard in that it c.-\n cause severe lo- 
calLted burns, and (lamlnf melt drip 
cm bum parts of tnc boay that are 
not ailjaccr.t to th? faurninx sections of 
tl;e ffarrr.ent. In auJ'.Uon, they stated 
that flamlni meli drii? can s?r/o fs an 
Jcnltlon source for ether frbrlcs or laa- 
terl.-ilr. They further contended that 
ro new di'ta or i?ziJi have been devel- 
oped since FP 3-71 was crUlnally 
L£ued that Juifiiy elLflnatlnc the re- 
fiu.rcmcnt for Hl^T tXtd t!:3,t th? ellml- 
n'^tlcn of Ri^r will tower the safi'ty 
level now provided by the standard. 
The"e comiij*n:cfi tlso ar<nicd that 
elimination of HFi' could rcjult In the 
use of fitKr3 in chllclr<;n's slcfipwcar 
garnientt that have particularly bad 
f],in'.lnf; mcK drip chnrarterlstics. 

M:inu(act"rers of (Ibcrj referred to, 
by them, PJ Inherently fl.imc reylslnut 
ar^-jed thftt there are sufficient quan- 
Lliks cf these liners availp.ble lo meet 
the demrnd frr la'-Jrics that comply 
with the UFT requirements of FP 3- 
71. They ccntencted that clinilnation 
of the RFT requirjincnt is not neces- 
rary to reduce the u-T of chemical 
flrune retard.'\nt% in children's sleep- 
wear because Inherently flame resls- 
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Ui)t fiber* are Kvall&ble in lufflclcnt 
quantities. Thu.s. they conten(Jpd 
there Is no need for a tr::dc-o[f In 
aaXcty bccnus; there Ls no nccc:.',lty for 
nslns chemical tlmr.e rctardanis. i\ir- 
tber they contended that clLmlnntlon 
oi the RPT requirement would de- 
crease consumer choice by driving out 
of the D!::rket the more expensive In- 
herently lir.me resisVant f'.bcra. 

The Conml-TSlon rcroriiizca that the 
provision lor itFT wus included In FF 
S-71 to address the phenomenon of 
"flaming melt drip" whereby material 
from a burnlnfr sarment n'.adi* of rr.an- 
made fibers could melt an.*! f^!! or drtp 
onto another portion of tlie sanncnl, 
onto a different c^rmrrr.t or textile 
item causinif It to r;mtc. or on the in- 
dividual wenrlnf: the c.-j-mcnt. result- 
ing In a bum. The Cominis&lon recog- 
nizes that flamlns as v.cU as nonflam- 
Ing melt drip has the potential to 
cause Injury. 

Very lIUIc Injury d.^'.a Is arnllable 
which focuces on fi:;^!^!^ tnd iion- 
flamlne mcit-drip. D.iia In the Flam- 
mable fabrics AccliJent Case and Tc;t- 
Infi System (ITACrS) as of July 1575, 
whfJi the Eystcm became inacUvc. 
Chows 4.173 cases of uhlch 114 In- 
volved Elerp'Ajar. Of the ilcepwcar 
cases, 312 liwolved chll^i'cn throunh 
the age of 12. In 12 Gf these cases It 
was reported that the slesp^iear gar- 
ment melted or c!rlp;:cd. In two of 
these ca<ies It v*as strted th.it the 
melted fabric aduered to the sk'ji of 
the vlciiiiis, whlih contributsd to or 
caused the burn lr.J;:fy. Ths rtaniient 
In one of the two crj^ci was chemiciiJly 
flame retarded. In two other casL-s. it 
was stitfd ihat the pamit-nt melted, 
•dlierliiR to the clothL;!; a'om under- 

.neath. but did not appear to contrib- 
ute to the \1ctuu'5 Uijurles. In tlie 
eight rcui:\lnlns c.iSi'>-s, the reliitlonship 
of niclt-drip to the injury was not 
specified. 

PhyRlrlciis tieatlnp children in burn 
centers tr. Laiton, Mass, ar.d Gaivcs- 
ton. Tex.. Mhile acknowlf c; .ii-.a the po- 
tential for melt drip lo cr.uae burn 
Injury stated In their commmts on tl-.c 
proposal th.it thoy did noi coii«lJcr 
melt drip to be a slcn:ilcant (actor in 
tnjiu-y severity. 

The If.ck of reported injury taj»»s re- 
niltlnit from melt drip e?.nnot nerrs- 
sarily be allribi't-.-rt to the P.FT re- 
qulrcmfuts In VF 3-71 n-i rupf:e!t."'3 Ly 
aevcra) comnicnlers. The rr^iiremeiit 
docs not cli;u!ni'.tp flP.tnin<T nicll di.p 
but riitlter limlls the V-r.Mt to 10 it'c- 
ondv Thus, the r.FT re<:'ilrc^ent decs 
not ellminaie the pc;-nilr.l for Lijury 
from eltlicr non-il^jnii-.R drips or 
molten poI\mer, both oi whlrh would 
result in burns on coMlaot with the 
skin. Morrm-er. there Is also a Urk of 
reported Injuries rcstil'Lnt: fro*ri ITHII- 
drip In pr.m-.onts siiij.'tct to FF 5-'K. 
which hxt no rfquirrmcnl for KFT. 
EUiulnatlon of (he Hi-*r provision as In 

PP 3-71 is not expected to increase the 
number or scverliy of these injuries. 

One industry commeutcr submitted 
to the Com-TiisJlon a number of ques* 
Uonnalre she:-is filltd out by attor- 
neys hondJinc clothing bum cases. 
The rcsponies on a number of the 
questionnaires indicated that the Ear- 
mcnt Involved In ihc Htis.ition mclU'd 
a:-iJ dripped and that'thc mell drip ag- 
gravated the injury. In ad'iltlon a 
number of the responses on the ques- 
tlonniLres stated that cotton earmrnts 
melted and dripped thus .i7BravaiU« 
the Injury even thoutih cotton car- 
mcnts tmnx a technoloRlcnl st.vidpolnt 
ccnnot meit t.nd drip. l«'one of the re- 
sponses to th3 questions were support- 
ed by any technical data. 

Other duta submitted to the Com- 
m'rrlon In rc^^poiis!) to the proposed 
amenrlments supported the conclusion 
that injuries caused by melt drio are 
not particularly severe and. therefore. 
do not prL-sont an uiu-ee-sonable r.sk. 
In experiments conducted on anesthe- 
tized shaved rats and pl^^j. it was 
ehowTi that the extent ol the injury 
Cii2 to both fl.imlnc and non-bumlng 
melt drip wrs limited. In the experi- 
icents conducted on the shaved rRts. 
thD size of the Injury never exceeded 
Si to % square Inches and the severity 
did not exceed second dejrec bums. In 
the cxperLnients with the pie skin, the 
arcft and severity of the bum were 
£iT.i;.-j-ly limited. 

These studies indicate that when a 
melt drip lnjur>' or.'^ura. It is u$ua)Iy a 
locsilzcd second dcprec brrn. £>uch 
bums, while eausi^.c painful localized 
trauma at the tl.T.e of the burn, arc 
not lively to cp.use lens Lasting phys- 
ical and pijxholor'tal riAroagc. 

An tmpcrtcr of inherently name re- 
sistant fiber sul};nit*.ed a film to the 
Commission, purportciily ticinonstrat- 
InR the harard posed by melt drip. 
This film WP.S di-L.mcd to domonstrale 
the re.^istiiice of fr.brlcs and t.?mienta 
produced from the inherently rinme 
rrsiifmt fitcr to both larre raid small 
iiTii:lon sources. The film accom- 
VMishes the pumo^e. pcit of the film 
dfmn.istratcd I'.'e effect of a Inrc* sus- 
t£(.ici flan:i!i? irnlilon source on se- 
lected fabrics. Inciuflin^ one snmnic of 
polyenler. The FOl>e.;ter fabric rhrank 
fre;u the flame, melted and riri-.ped. 
This Is to be c.vDccied with the Inrpe. 
s*.Litaincd Itniiiion source UAcd. The 
phenomenon drvlctcd in the film how- 
cier. hns i;'.i*.e relationship to the 
fletpwe.ir lircs l*c:ne r.:!dreijed by the 
st.-Jid^rds. Rhcre the Ir'iltlon source Is 
usu.Mly a smntl il.ime such as that 
fiom A match or llKlitcr. and of short 
dur,\licn. 

In dirlennlnhiff whether It ts rer.\on- 
able to delete the KFT proviiinn In t'F 
3-71 p'Jdrrs.'iintr fi-'nir.^ nirlt drip, tv.c 
Ce:rtrlMlc;i oa-l.^Tr! factors In r.d-Jl- 
tlon to the n:ii::ttcn of l:r.card. U hlso 
consldcn such factora ns manufactur- 

ing costs, retail prtcea. carment perfor- 
mance, consumer choice, and the 
supply of fabric that d0'*s not require 
the addition of a chemical (lame retar- 
ds nt. 

The Commission believes, on the 
ba.*:la of Information provided In the 
comments and other available Infor- 
mation, that amending FP 3-71 to 
delete the RtT requirement would 
result in an inereuc in the cmount of 
untreated polyester aud nylon fabric 
that could be used In g^nncnU subject 
to thit standard. V/hen the children's 
tleepwear standard was first rroi.iul- 
(ratcd, ;~nme polyester and nylon I^b- 
lics were f.>und to occ^sicnally fail the 
KPT rcculrement, Thb proldem vus 
overcome by treatment of these fab- 
rics with chemical flame retaidcjita. 
EUminafclon of the RrT requirement 
will permll many of these polyester 
nr;d nylon fabrics to comply with the 
stuidard. without cheicical flame re- 
tardant treatment. 

£>uppMcrs of Inherently fl^me resis- 
tant Itbcrs and yam ljidK.atcd that 
there rj-e adequate qmuititl'^ of inher- 
ently flame resistant material i\-ail- 
ablc to tu;:ply the children's slcepwcar 
market vitn fabric tlial coniplies with 
Ff* 3-71. They therefore arsue iJial no 
gcnnents reed be produced that have 
chemlcr.l fLtme retsrdants tudcd. It Is 
the Commission's vlsw. hr.v.t'vca', that 
while liilicrently f].ijr.c resistant fabric 
may lnJc«d be available In adcquals 
quantit.tcj to supply the children's 
sleepv;car mhr'r.el, ellmir.atJon of t!ie 
RI'T provialon will aUCT; the ur« of ad- 
dltionn.1 nonchcmlcal ilan:e retarcant 
treated fabrics in chlidren's s'.eepvrear 
in those sizes cuhjcct to KP 3-71. It Is 
Uie Comnil53lon's view, at this Ume. 
that cny trtion it c-m tat;e that would 
further reSuce the necessity for 
ad^'S flame retardant chemicals to 
cliiidren's c:cepwcar v/l:IIe. at the 
same time, ruatUnR ths «1%7:st possible 
relec;irn of fabrics av:.Hab'.e without 
sub-lantioUy rf:ccV.r.j the level of 
t-ifcty afforded by t'le slcepvr^^r stan- 
dards, Is rirrirab*e and fcei'.efltirtl. In 
thlj coruiictJon. the Corrr'.Uilon notes 
that even fabric referred to In the 
trade rj "iTiherrntly Harre resistant" 
m.iy have chemlcabt addr-d for the pur- 
pore of n.\m9 ret«-tlancy at some siaee 
of proci\:ci:.'»n of the iibcr. 

In con*!lciL".K whether to amend FP 
3-71 to delete requirement* for IlhT. 
the CciimLsslon has tho considered 
the potential effect of tt.ts action on 
the ctst of slreywrar ran-n'-'nta. Data 
l>efore the Comnils&lon ir.dlcitrs lh:it 
elimtn.it;on of the K'Tf prcvis.!o:i Wi!I 
allow purment m.inufacturen to use 
lower pr'.ccd funtrt-aicd) (abile In Hitir 
manufacturLig proceav Tnls could 
rerult In lower avernrc relr.ll prlers for 
children's sleepwmr than u unlit be 
t'.c er-se wlth.-^ut the amend'.loiil. 
While cost reduction alone is not. m 
the Commission's view, an Mk^iuaie 
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reason to eliminate the RFT rrqulrc* 
mrnt In the slnndird. It U one of the 
fariors corvitttcrcd by the Commission. 

SCA-crs.1 tupnllcrs of Inhi-rcntly 
flame resistant flben hnvc exprc^od 
the opinion that i( the RW require- 
ment U deleted. Lihrrently fla:i-.e re- 
tlstant fibers will not be competitive 
with untre&tcd polyester fibers be- 
cause they wUl c&it more and. there- 
fore, will no lo.isor be uscJ in chil- 
dren's slrcpvei^ir. It A::pears to the 
Coir.mU:lon. en the b.'ubi of d.-\ta sub- 
mitted In th» comments and other 
•v»lUb'e InlomiAtlon, that the share 
of the children's blecn^icar m^rl^ct a 
fiber obLLlnx znd holds does not 
di-pcnd on the price of the fi'ocr alone. 
InhcrenUy llarac rcsLtant fibers have 
found their way U.to lh2 children's 
Kleepwear niartiet du-aig the last sev- 
eral yer.rs. even thoush their prices 
have been In the upper end of the pre- 
vai^ljis p.'lc« r.tnee for this market. 
Thus, anticipated price chcnrcs as a 
rrsuit of the el^-r.lniticn of KIT from 
Vr" 3-71 do not ?pptar to be s-offlclenl 
cause to exciiide any fiber from the 
sleepit'car market. 

On the basis of the limited li^Jury 
data available which can be directly 
attributtd to melt drip, the relative 
lew Kevcrlty of such Ir.jUiIe::. the liltell- 
hood of lncr»a*inc the selection while 
rcduclntT Rvcrr.se rctaU prices of fab- 
rics and zam.cnLs t:;?t fill be avr.ll- 
ab:c to corsu^fltrs If the rcqutrcmer.t* 
fcr Rl-T are tick't/:^. tnd the liUcly 
tvallrbllity of aUdiUonAl typei of fab- 
rics thi^t can mf'-ct the requirements of 
yp 3-71 wl'.hout tlic Adiltiion of 
cher.i:c;l Pijrie retcrdmls. the Com- 
mission dctcnr'.n-M thr.t the RPT re- 
quirement In i'P 3-71 b not needed for 
the standard to n^lc-guatcly protect the 
public Bcaln&t mu-ea'-jnc^le risk of the 
cccurrenca of fire IccUinz to death. 
Injury or «lCTiifici>-nl pro.irrty drjntsc. 
Accordinr.'.y, the CCkr..nission a:ner:tij 
FP 3-71 to delete ihfi reguiren'.ent lor 
residual fisme lime rs set forth b*low. 
The CommUsIon v-lU rr.oniicr the re- 
mits of this ai.-.cnd.Mcnl to de'.err-.lnc 
lu effect on sl'^tpver.r burn Injuries. I' 
biun injury cr other lii'onnfLtion Is 
found indicntlr.s A rc«lucti:.a In the 
snfrty level of the str.r.ttird as a resu:t 
of e'Umlnation of the lilT rcqv.L-c- 
me:it. the ComjnL>-slon W.ll iccvAluate 
thb amrndmrnt and aft'>r evalua'.ins 
the factors r.i-icus*i.J ntiavc cor^licr 
further amendment of F F 3-71 rcj.irJ- 
ingnrr. 

Section 1615.4(a> of the PP 3-71 con- 
cemtnK the le>t cha.-nber provides tli.\t 
a piece of asbestos paper be u::d to 
catch any melt drip cjid that this 
paper be chansed after r.~.cii Fpcclmen 
which drips hi\s been tc.\Icd. Ir. view of 
the Commt::::on's dccUlon to delete 
the rcqulronicnt for R>T ul'.lch ad- 
dresses melt di-ip, tt\ls proceed ire Is no 
lonrer nrccss.\ry and Ihetcfore ha< 
been eliminated from the Standard. 

DiXTTrcN or CovtRACE roR SLFEPWUR 
IN Sizu Bixow SizK On 

Ccmmrriti conccmlnjt the prctx>sal 
to amrnd KF 3-71 to crcr-.pt coverage 
of Klccpv.ear Ln sLr.es boiuw size one 
were received frctn IntlivUlu^l mem- 
bers of the National Anvi ;ory Commit- 
tee for the Hammaiile Ktt:rlcs Act, 
rcprc::cnta(lvcs of the textile and 8> 
parel Induitry, reprcsenlalKos of the 
mc<lli-nl profession. rLtnilors. trade as* 
soclutlpnj and consumci-^. 

The Coirr/.'-sslon. on the basis of the 
orni and v.7lUen comiacnts. data com- 
piled by the Comr-Jaflon staff con- 
cemlnj bum InJurU-j involving chil- 
dren tuicfer 13 months of aite, )u-.d 
other relevant inatei-itl, voted 2-1 
arairut Issuuis this proposed amcnd- 
rr.enL 

The Comumer Product Safety Act 
provides that the Commis-iion shall 
conalst of 5 Comrr.L'-iioncrs and thr.t 3 
Commissioners con^itituce n quorum 
for transaction of hujiocss. There are 
currently 2 vp.cancl-s on the Coiiui-.is- 
slon. The Internal votuis procedure of 
the Commission pri'Sciitiy requires 
that the Commission may not t^'^s 
pctlon on a mnttcr If ihere is a tlR-fent- 
iiiT vote, althounh the Commi'uion 
may act If two CommLialcncrs vote to 
do so ?.nd one Comrr.is^toner abjL-vl.ns. 
Because the Commls-:o.T voted 2 to 1 
on the question of i-vsuinir the amend- 
ment cxcmiDtinK y'.ecpwcar Karment* 
in slze^ Itzi than one, i:o action cra\ b« 
ta'tccn to Itiue or tt-itl-.draw the amend* • 
i.ient .It this time, 'inls amendment 
may tjc further consulered when condi- 
tional Commissioners Join the Com- 
mission. 

TRncTcsnno 
Comt.ients concfmlnK the proposed 

amendment to rt»vj5.? the method for 
testln-j tr'm In F1-' 3-71 nnd FP 5-74 
were received from i:idivldu:il mem- 
bera of tlie National Advisory Comr..ltr 
tee for the H^imniRblc Faurics Act, 
representatives of the t-xtlle induntry, 
representatives of the medtcal profes- 
sion, relziiers, trade a&soclations and 
cotis'-uiii-TS. A Ir-rue majority of thc^o 
conun(-nts support<?d th« pro,x»^d 
amcntlniTnt. 

The proposed amendment wculd 
allow macufjcturers who are pro.'.uc- 
Ing Blec'^wcar fanncnls *ith the s-^r- 
ment tilm In a horizcntal con^isura- 
tion to lest that trim for f^araina'cility 
in a horizontal mode en the test S)>oci- 
mi-n. rather than in the more severe 

'vertical confisuratlon on the test 
apcdmvn. 

Tltcse persoru supportlnc the 
ttjncn-Jmenl. to PF 3-71 ar.d PP 5-74 to 
mod:fy the mrthod of testing trim d!d 
so Rrnpral'.y on the KT-jundi that t!;c 
ame:iii.iients "noulJ rc^.xc IJie need 
for the ucc cf chemical fl.imc rcinr- 
divnis In trim u'^rd en sicepwcar and 
would not :.ub2tan:tally affect the 
level of safety now provided by the 

stand.ircts. Ttiry also stated that the 
st.vic^arls M irodidcd would cuiitlniie 
to fttMrCJ hazr.rds prrs-'ntcd by l^urn- 
In.': tvlm u It recurs In real life sitiia- 
tiriLs. and would Increase consiimLT 
chore In e^nncnt design oiul fabric 
ftMiil.-ibimy. 

Those persons who oppovd the pro- 
prscd amendment did so centrally on 
the basis that the a.T.cndmrnt uouid 
decrcai? the level of safety now pro- 
vliifd to ccn.%u:n?rs. Several com- 
mcnters stated th.ii the chan-e was 
net necessary tweuuss Inlu rently 
flan-.'t resisif.nt fil>ei-s were avail.-»ble 
for trim that would comply with the 
standards when tested in a vcrttcal 
test mode. 

It l^ the view of the Commission 
that tes'.Inc trim In a horizontal con- 
fi^-.'.ratlon rather than in a verllca! 
ccnfJcuratlcn is mere represent \tive 
of the burning ch.iracterlsMca of tdra 
USI-.1 on slccpwer.r rarmonia In a hori- 
zontal node. The c'o:nmission on the 
br-s<i of lai:orr.:ri V tests, cori^viftcd by 
Cl<*:nson Ur.i\'tr<;i.y en t^half of a gar- 
ment manufacturer belU-ves IhAt the 
level of safety a-.'.'urd'rd by the stand- 
tnl3 «111 not be nffelted by thla 
p-mcndment In these tests niphtsowTu 
were ccmtruct<-d frcni fabric common- 
ly used to ms':-; chlMrcn's ."ileepwear. 
Thsse nfi-'htnoifc'n'j v.cre trlnupcd with 
lace produf-cd i-.-o-j nylon, polyester 
and cotton, and i^ll fabric ruffle. 

The earmer.'-i were then bunied to 
drtcmine the effect of the tr\:A on 
the flEr-jna^iiiiiy of the sarmenls. 
Dn:icd on thcic tcsLn, the flnnim^bility 
harr-r"! for trim u.^'^•J In a hnrlRontal 
corJlw*'ir.nlon W3i jtidr'id to he small, 
much IcEi thr.n that of Irim in a verti- 
cal confitTUp'Mcn. Therefore, Irstlnj 
of trim In a hari'-oncal con^! ;uratlon 
on the test BpsC'r.icn, where ti.? trim la 
ujcd horlsonlr.Uy on the slccpwcar 
Kprment xnd in a vertical confitrara- 
tion on the lest •peclmm when the 
trim Ls to bj if.:ed vsrt'cilly on the 
slcep^rcflT rirmeiit tT>oe"..'j to provide 
a better or-icr-s'icnt of the (l,"unni?.bll- 
ILy haziird l:;vuivcd than docs th« cur- 
rent procci'^re In the star.-Jird rhlch 
requires p,!' trl-n '.•) be t^s'id In a vertl- 
c-l cQn,'i2iiri*-icn. Further. t-.v*.lng in 
this manner Is cxptTtcd to h.-ive a 
minirr.3l effect en the level o! safety 
provided by the standnrcs. 

V/liUe h'Jicrrntly flame rer,totar.t 
fibers may be av;.t:.ible for u.',' in trL-u. 
the a^Tcnrimcnt v'.U remit In r.n In- 
crease In th:3 a*nount and typt- of trim 
avrllabic for t;-.*; on slccp-i car gar- 
mcntj. It thculd r.lso rcduc? inc need 
for chcmlcil lir-'te retarrtrr.t treat- 
ment o' trim. T'r.h Issue \z dL;cu.::e!l In 
rrorc dctaJ ur.clcr the heatilr.s "Resid- 
ual Han:e Tin:?" .".bovc. 

In view of t:-.c fcre^olr'. the Com- 
r.'.l^slon cor.-tT-.'rlc^ f..at Tr* 3-71 and 
FP ^74 E!io-_:d be R-'nendrd by rcvls* 
Ir.K the trim tc:-t prcced'ircs tn allow 
tCdtln^ of trim L-i a horizontal confisu* 
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ratloti on a t«st rpcclmcn vhcre the 
Irim Is lo be u:.td horlrtjnlally on the 
tlcctmcar Kamciits. *iiie Cnnimlision 
alui concludes th?t z vcrl'cal Irsi 
mflliod Tor trim us?d on slecDWc?^' 
gtirnrnts In ft huj-lzonUl poAltlon U 
Dot ntcziiiry to Rdcqualcly p:otcct 
Uie public sr-elru; i:nro3:.jn:k:itfr tlr.k of 
the occurrence oi fire Icadinc lo dcith 
or Injury. 

As In the case of the ItFT and &Izcs 
below one nrafndjncnts. the results of 
the trim lest mGdJicaiion vail be mon- 
itored to dctcrnino the clfect o( the 
arRcndmr>nt on slr-r-pucr-r injuries. If 
bum InJiTk? or olJier (niorroatJon »re 
foun'l L-idtcftTin* n reduction In the 
*&f*tv level of the btanc:irds a^ a 
result of the te^l modification, the 
Cormnb^lon will rcevnhute IhU 
amendment and alter analyy.inE tlie 
Itctort dhcuued above. con&Ider fur- 
ther aine:idmcnt of PF 3-71 and FP 5- 
T ncardins trim tcstlns- 

ErrKTivE DATB 

Comments roncemlni: whrn the pro- 
posed nmcndznents shoi>:d be eflccttve 
1( Issued by the Conuul&iiioii were re- 
ceived from Inc'ivldual members of the 
NaLlonul Advisory Coirmitlee for the 
FlanwiaMe Fabrics /.ri, representa- 
tives of the textile InduMry. rcprczen- 
tatfvcs of the medical prolcatlon. re- 
tailers, end tr.tde nssociA:iciu. In oU 
but a few of the coinmenu. it vxs rec- 
ommended thnt ihe i;x.?ndrietiU be 
effective immcoi-ilcly Rficr promuli^a- 
Ucn of the (.mentimcnt. One com- 
mtntcr su]C8C2ted ih&t the ii:ncnd- 
ments be ef/ccUve three nionihs a:tcr 
they ore K-iued in order to tl!0'\' Indus- 
try to ttcApt to the amciiinenls st.i to 
allow e\lstlne Invcir-oncj of .'nL:::* to 
be depleted. Another conmicnter sufi- 
cexted that the ti;r.cnd!n''nis be effec- 
tive one year after piomulrrAiion In 
order to permit the tni.iu:>try to adapt 
to the amrndjr.cnts. 

As disaitsed above, the Comnilssloa 
has determlr.ed th^t t.ie provt-'ton^ of 
the slecpv.e'j- iljiidardi afferrra by 
the amniumenla are no: nc^i'.i6 to 
adeqiiAtrly protect the publk' .tcalnst 
ftii unicwonable risk of fie occurrence 
of fire leading to der.th. Injury, or sig- 
nificant prot>cr(y dar.'..isc. This oeter- 
Bilnatlon Is b.ued In pr.rt on t.ie expec- 
tation thAt the uuendi::7:its are likely 
to retult in the nvMubJity of a<idl- 
Uonal ti-pes of fpbilcj for use In sl^cp- 
wear fprmrnii ih.ii cnn mtet l!ie re- 
qulrcmi-nts of lite str.r^darda »1lhout 
the Dddltton of rhrm;i-a! .'lajiic Tz'..\r- 
d&nts, and a |K).*^;/JLC di-ci'-'ue in the 
averase cost of children's sirtpupw, 
vhUe TnMi.tr.inini: the le.el of i:.(ctr 
DOW provided by the stsnd.ird. 

In view of the (oreity'nc. the Cora- 
mission fln<ls thnt it l« In the public In- 
terest tlint Ihc ttmenilirentx be mnde 
effective upon Ihrlr p'.!*! Meat ion In the 
^:DCK,\L rttcifii'Ji. Tlirrdore. on or 
after  that  dst<  any  lUcpwrar  znr- 

mcr.t. no mittcr when mfinufartured 
or ItitrGducLd Into commerce, that 
coTipIicj wlvh the slandnrd as amend* 
cd may be rold. Moreover, s.'nce (he 
amendments relieve restrlctloru. or In 
the c:.5e of slr.e3 below one. erant an 
exemption, the Commlr;lon fi.'.ds. In 
Kcordrnee with S U..S.C. &63(d). that 
It Is not ncccsMry to delay the effec- 
tive date of t!ie amendments In order 
for the textile industry to adapt to 
them. 

ExVIKONMniTAL CO:f SIDCRATlOTtS 

In prcpMlnc the amendments to FP 
3-71 trd rp 0-74 the Comml;ston con- 
cluded that the proposed amendments 
arc expected to reduce the use of 
chemlc.-.l llanic rctarJsnts, and that 
this reduction should in cenerxl have 
bencficlrl impacts on the enviromenls. 
The Commiislon received no com- 
ments on thiK Issue and reaffirms the 
conclusion made In the proposaL 

specimen may exhibit In order to i 
an Utdivltlual tcsU 

OTHZX Cojocizrrs 

The Comml&slon received a number 
of comments Involving issues not di- 
rectly rcLited to the proposed iimcnd- 
ments. These comments Involve mat- 
ters such as flemmabihtv uandards In 
general and revisions to the samplinu 
plan liKluded In the stAndnrd. The 
Ccmmtulon «'ill coiLtider thr.se com* 
nirnu In the context of Its fire-bum 
program and will take any action on 
the issues raised It considers appropri- 
ate. 

CONCLUStOM AND ISSOAKCE 

Tlie Commission has considered the 
published rroposftl. the cral and «Til- 
len retpor.^e.'i to the proposal and 
other relevant material. Hased on Itf 
analysis a« discussed aoove. the C'jtn- 
mission amends the Standards for the 
>larrm".abllity of Children's Sleepwear. 
rp .•(-7I and FP 5-74, lo delete the re- 
qulrement in f P 3-71 for residual 
flame lime and to revise the method 
of testlnz trim m both KF 3-71 and FP 
S-74. 

Tl-.erefore. pursunnt lo provlslotu of 
the Flp.mMftblc K.itjrtcs Act as p.-nend- 
ed (Pub. L. r"i-189. see 4(a). -Kb). 81 
Sni- 563; use. I193CaKbi. ITQl. pnd 
tinder fuihonty vesied In the Commis- 
sion by the Consu.-iier Product f^u'ety 
Act (Pvib. L. 9;-J73, frf. 3C<b). Ci StnU 
i:31: 15 I'.S.C. ?079{h>. 16 cm 161S 
and 1C;C are amentled M follor.-s: 

1. Sect ten ICIS.I Is amended »1 
shown hclotr 

Sections IClS.l (eltesmendedand(e) 
Is rcscr\-ed to read as follows; 

I lilS.l   Dcnnltioat. 

(e) "Test Criteria" means the maxi- 
mum cliar length whicli a sample or 

(g> (neservcdL 

IISISJ   lAmenrfrdl 
3. Section 161SJ(a) Is amended and 

(b) (3) LJ deleted as zhovn b^U>«~. 
(a) £::7nmarv o/ Tesf F^etfiod. Five 

conditioned specimens. 8.9 x 25.4 cm. 
(3.5 X 10 in.), are surpended one at a 
time vertically In holders In. a pre- 
scribed cabinet and subjected to a 
stAndard flame atone their boiiom 
edce for a .ipecided time under con- 
trolled eondlUons. Ttie char IcngUi b 
measured. 

<b)*   •   • 
(3) IDcletedl. 

8U1&.1   (Ani«nde41 
3. Section l61S.4(a> U amended aa 

follows: 
(a) Apporatus—<li TVtf Cfiainber. 

The test ehhmbrr shall be a steel cAbl- 
net with trulde dtmeiulons of 32.9 em. 
(13'V.« In.) wide, 32.9 cm. (13*^)* In.) 
deep, and 78.3 cm. (30 In.) hf&h. It 
shall ha'.e a frame which pormJU the 
suspension of the specimen holder 
over the center of Hie buse of ihe cabi- 
net at such a helnht that tlie bottom 
of the specimen holder Is 1.7 cm. m 
In.) above the hiirhe^t point of tt» 
barrel of the g?.s burner spertfied In 
pixrai'raph (c) cf this section and per^ 
pendieular to the front of the cat>j->et. 
The front of the cabinet shrJl l;« a 
close fitting door with a glass Insert lo 
permit obserxntlon of the entire test. 
The cabinet floor may be covered with 
a piece of t;sbestos p:ipcr. wheat 
length and width are epproxir^al^y 
3.5 em. (1 In.) less than the cabinet 
floor dimensions. The cvbini^t to bs 
used In this test method is tllustrated 
In Pigtirc 1 and detailed in CnjctDCcr* 
tne DrAWin!;s. Nos. 1 to 7. 

4. Section I6l&.4(b) (2) b amended as 
follows: 

(b>*   •   • 
<!)•   "   • 
(3> Different colors or different 

print patterns of the same fabric may 
be Included In a single F'sbrk: or Gar- 
ment Production Unit, pro-.-^Jed such 
colors or print patterns demonstrate 
char lentrtlis that are not ilroiii'ionlly 
different from each ether KS <;ett-f* 
mined by previous testing of at li.kxt 
three samples from rxt\\ color or print 
pattern to be included in ihc Unit. 

&. Section i6iS4(e) (1) and (31 are 
amended as follows: 

(C)' " • 
(1) ATormoI SampUno- Select one 

Sarrpli* from ttie t«'-:inntng of lite firrt 
pRbnc Piece (I'iece) In the Urut aitd 
one S-tmrle from the end of the lut 
Piece In the Unit, or select a sample 
from cveh end of the Piece If l!»e Unit 
Is made up of only one Piece. Test th* 

rroiKAi tiarsrn. VOL <X HO. IS—MOHDAY, rtaiuAiT «, i«n 
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Iwo *eI«tH SamplM. Tf both Simples 
tnret nil the Tpst Criteria of 
11815 3<b), accept the unll If either or 
both of the Samrilea fail the 17.8 cm. 
(7.0 In.) average char Icntth criterion. 
|1815 3<bKl>. rejrct the Unit. If Iwo 
or more of the Individual speclr.icru. 
from the 10 selected specimens fall, 
the 25.4 cm. (10 Ui.) char Icnfilh. .3(b) 
(2). reject the Unit. If only one indi- 
vidual specimen, from the 10 selected 
fpcciniens. fails the 25.4 cm. (10 In.) 
char Icn'ith, S lS15.3(b}(2). select five 
addltlonrl specimens from the ssme 
end of the Hece in which the failure 
occurred, all five to be t\ken In the 
fabric direction in which the specimen 
failure cccurrcd. If thbi addirlonul 
Sample passes all the test criteria, 
accept the Unit. If this adlUionaJ 
Sample falls any part of the t«st crlle> 
ria. reject the Unit. 

(»)••• 
<3) Tightened Sampling. The level of 

tamphni: required for acceptance .ih.ill 
be Increased when a Unit Is rejected 
under the Kormr.l Sarrp'.in? plnn. The 
T1f;ht4>ned Sampling 8h.tll he the sam« 
ax NonoAl Ssmpllne except that ono 
addUloncl Sample shall l:e selected 
and cut from a middle P-cce In the 
UnJL If the Unit Is unde up of less 
th?Ji tro pieces, the Unit shall be di- 
vided Into at le£5t two Pieces. The dl- 
vbJon shall be such that the Pieces 
produced by the division ehall not be 
nnaJler than ICO linear yird5 or sreiit- 
cr thnn 2,600 linear yATtU. If the unit 
U RiAdc up of two I-U -es. the ac:c'i[t>on- 
al &ain-.i]e ohAll be it.-'.c^tcd from the 
Interior end of ona of the Pieces. Test 
the thnc S4->lectcd Siroplcs. If all three 
•elected Samples mccl &U the lest cri- 
teria of { 1615.3(b). ccccpt the unit. If 
one or more of the ttirc-.' selected Sam- 
ples fall the 17.8 em. (7.0 In.) avoraso 
e^uer Hncth crlt^'rlon. | lC15.3<b)(l), 
reject (he Unit. If two or more of the 
tndi-.'ldual specimens from the IS se- 
k-cted spcctiurns lall Ih? 25.4 cm. (10 
In.) chif lengr:!!. J 1615-<b)(2). reject 
the unit. Tt only one tnclvidual speci- 
men, of the \b selc-ctcd Spcclmctis f^lls 
the 2S.4 cr.1. (It) In.) ctinr l^nLch. 
|16l5.3fb>('i). sclret five addiUonal 
apeclmcns from the siuic end of the 
tzme p:tce In which the failure oc- 
curred, UI five to be Ul:en In the 
fabric direction In which (ne Specimen 
taOure omurred. If tliis a.i:;:tlonal 
Sample passes all the to:i:t criteria, 
accept the UniL If this adc::i:onal 
£aniple f^ilt any part of the tc;l crlie- 
rla. reject the Unit. Ti::htcncd it^m- 
pltnc may bo di^^cor.tlnucd and I^grmal 
6amD!U>7 resumed eitcr five con:ecu- 
Uvc Un.u have all been accepted Uiir.s 
Tlnhlencd Eampllna. If Tl/liicned 
Samt-llnc rcmaiiu In effect for 1 j con- 
aecutlve units, p^oducli'^.-1 of ilic spc- 
clllc fabric In TiKhtcnrd Sa.mplln2 
must be dUcontinucd uiitil that p.-\rl 
of the process or compann.t nhlch Is 
catutnc failure hu been Idcntliit-d and 

the quality of the end product has 
bt-on Improved. 

«. Section 161S.4(cX4Ktv) la amended 
as shottit below. 

(c) • • • 
(4)»*« 
(iv) Select and cut a Sample from 

each end of each a-JJoInlne Piece tc- 
rinninfi adjacent to the Piece which 
failed. TcM the two S.iiiipics from the 
Piece. If both Simoles meet all the 
test criteria of } 1615.3(b). Uie PUco Is 
acceptable. If one or hoth of the two 
selected .Samples fall the I7.S cni. (7.0 
In.) averaEC char length criterion, 
|1615.2(L)(1>. the Pu-ce Is unaccirta- 
ble. If two or mor? of the tiidUtduAl 
Specimens, from the 10 selected .speci- 
mens, fall the 2T)A cm. (10 In.) char 
lenffth fl615.3<b)<2}. the Piece is unac- 
ceplabls. If only ot.c Individual speci- 
men, from the 10 selected spccin;i'iis, 
falls the 25.4 cm, (10 in.) char lv-.:th, 
i 1615.3(b;(3). select five adaliionol 
spccmieru from tt:c sAmc end of the 
Piece in which the frtlitre occurred, all 
five to be toJccn in (he fabric direction 
In which the specmien failure oc- 
curred. If this additional f.ir.tple 
pa<ses nil the te:t criteria, the I'l^Ke is 
acceplaule. If Uiif additional Sai.^.ple 
fails any part of t.-te test criteria, the 
Piece Is unaccepL^ble. 

T. SccUon 161S.4(cy4XTl) b amended 
as shown below. 

(c) • ' • 
(4) • • • 
(vl> Alternatively. Individual Places 

from a rejected Unit contiinlnc three 
or more Picct-s r'.ay be t«ited ai d ac- 
eet'ted or rejected on a Hcce-by-Piece 
b.ij'jj accordln:: to i^e followtnj pl.»n, 
after rcnicvUi:: the Pipcf or P«;e»3. the 
failure of which re^c^ted In Uni* rejec- 
tion. Select toxir SrM:>les (Ivro from 
each end) from the llere. Test the 
four selected f=;'.m;*!.-,"!. 11 all four Sim- 
ples meet oil the TeU Criteria of 
9 1615.3ib). accept the Piece. If c::e or 
more of the Sanf^lci fall the 17.3 em. 
(7 in.) Bvencc ch.T Icn-th criterion, 
JIOI5.:'(bXl). rcj-.'ct the Kcce. U two 
or more of the tr.vl!\1dual S:;rcii;:ena 
from tl;e 20 sckvted spt-ei'ncns, f:,il 
the 25.4 cm. (10 In.) ch.ir IcnLnh, 
( 131S.3Cb)tl), rt,'o< t the P^rcc. If only 
one Individual ci'ccii-.r:i. Irom the 20 
S'_'1ect<d speclm.^n.1. fr'.ls th» 25.4 CM. 
<10 in,) chur \vy.i-::\ Il6l5.2(b:t:), 
fvlcct two addi'.ivnil Samples from 
the some end of t:-.e Vxzo in v.ht.'h Die 
lathire orcurred. If these r-dtii'.lonaJ 
two tianiples n-.i-ct Qtl the Tcsc Criteria 
of 116l&.3(b). iiccciit, the Piece. If one 
or both of the tv-a a^filtlor.al £.^.n'.i'Iej 
t.':ll any part of tl.e Teat Crucrt.-\. 
reject the Piece. 

8. Section 161S.4(dK2KI) U amended 
as shown below 

(d) • • • 
(1) ' • • 
(I) 5ramj. Make three Samples (15 

speclmeiui) using the I'jnnnt scam 
type and three Samples u:>lng encti 
other seam type 10 inches or longer 
that Is to be Included in the K'-rmcnt. 
Prior to testtnK, aaslim e.-.cii MKcbncn 
to one of the three S.ampUs. Test each 
set of three Samples end accept or 
reject each team det'zix In accordance 
with the rcltov.lng pla:i: 

(A) If r.ll thr»> S.^tnpicJ meet all the 
test criteria of }1615.Stb). cccept Uie 
seam drsl.:a. If one or more of the 
three S.iinplcs fall the 17.8 c.n. (7 In.) 
average char lencih criterion. 
I lfil&.3(b:(l). reject the senm dc^ltm- 
If three or more of ihj hidivljual 
Spccjuens from the 15 selected speci- 
mens fail the 25.4 cr.i. (10 In.) char 
lemnh. (lSi5.3(b}(2). re>ct the seam 
dcsiim. If only one of the Individual 
specimens from the 13 selected speci- 
mens fa.li the 25.4 cm. (10 In.) char 
lennli. i 1615.3tbX2), accept the seam 
dcfcljn. 

(B) If two of the Individual speci- 
mens from ihc 15 selected spccUuena, 
fall the 25.4 cm. (10 liv) cl»?.r lenath. 
f 1615.C(bK?). select thi£e irore Sam- 
ples (15 rpcctmens) anJ retcst. If all 
three ai.'i'ioiHl S-Topi:-; meet all the 
lest cril.'iia of } 1015..1(b) accept the 
•earn dcvlfrn. If one cr more of the 
three Rd>liUonnl &r.mp!.*s f.\il the 17.B 
cm. (7 Ir..) tv.^r.;-c cl'-ar lciic;th crite- 
rion, |lfil5 3(bKl). Tiicct th? seam 
design, li two or more of the Individ- 
ual specimens from the 15 selected 
specUnci)", friii the 25.4 cm. (10 In.) 
char Icr. ,:h. 9 l6iS.2(bH2) reject the 
sca.'n dc:>vTn. If only on« uf the Individ- 
ual sp-vrlmcns from the IS selected 
specifTcnv Ir.1'5 the 24.4 cm. (10 In.) 
cliar lenirth fl6l5J(bK2) accept the 
seam design. 

9. Section 161.^>.4(d>{2}(li} (A) and ID) 
arc rev^.d as shown below: 

(d)" • • 
(!)-• • • 
(11) Trin tAHJ) KSIVQ three samples 

(15 tpc^in.tn'.) from each t>pc of trim 
to be intiudrd L\ the L-'.;mcnL For 
trim uied on!y In a hor^z^minl cunfliru- 
ration on the er.nnent. r^ccimciu shall 
be prop.Ted by sev ink' or nttp.ching 
the trim hori7.onuUy to the bottom 
edte of an apo.-oprlate e»ct)on of un- 
lrlm:.ncd fr.^rlc. Sleeva rnd r.eclcllno 
trim Liay not t*c tt-;cU l.i iltU m.iruicr. 
Where mcic titan one ro\7 cf trim Is 
U5ed on tuc p.vmrnt, sp.clrnens shall 
be prep.?rcj «iih the zui-.c configura- 
tion (>t',me niimt>er ol rcu's and spac- 
ing belv'Ci-n rows up to tlie Ur.ilt of the 
apec;inL-n lUe) as the R;ini]:^nL 

<2} IVr trim us*-d In other than a 
horizontal coiLTisruraflMn, specimens 
shall be prepared by tewing or ailoch- 

noiiAL uonnv. voc 43^ Na SS-^ONOAT. rutuAav «, tin 
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Sng the trim to ihc center of the vcrtl 
cat hxls of nn ap.'irutjTiKle rcclloii of 
Untrlnuncd (.lu.-tc. tcelnr.L'-.g the 
lewlne ur ait.^chrucnl at the loi-tr 

, •die ol trMh s^'cimen. 
w) For r'.t*itT con!icu:wtlon. the 

Kvlne or attac^miriil shall br made In 
the manner '.n chlch the trim b at- 
tached in tlii paj-mcnt. 

<DK;) Etttlr-^ or oth?r-*lie mtachlnit 
the trim shaM br dor.c with thread or 
Jtilcning maicrir.! Pl thr s^rr.c comno- 
SlUon and &lzc to tx* ix\Cii for this pur- 
pose In the crinr.pnt and ii^.nz the 
same Mllchlne or 5c;uni vpe. Tn.-n used 
In the hortzoaul confi,-:urLtion thaU 

i be sewn or fa^'.-rned the entire w;^ih 
(smaller dimension) of the spcciintn. 
Tri.-n u.scd In ether than ll:e horisan- 
lal conf:c:u:;a'.03 shall bo sc^'n or fas- 
tened the entire le.ieth (loni.er diir.cn- 
alon} of the bpccimen. 

li) Prior to Icjtm;;. B^-ijn each 
ipcclmen to one of ttie thre? samples. 
Test the sets of three sampleJi &nd 
accept or reject the t>pe of irlm and 
de^cn on the K:unc buls as u&.-n 
desltnu. A type of trim and design ac- 
cepit:d v.hen lcr>tcd In a vertical con- 
flffuratlon n^ay b? used in a iionzcncil 
Confl^uraUon %l;houl furthrr trslinc. 

10. Section lSi^4^dK:i>()XA) Is 
amended u sho^n belov: 

(d) • • ' 

. (IKA> From each Unit seleel at 
random sufficK-ni c^nuenis and cut 
three Samples (ij sprcurcns) frtm the 
ktnrcst &ekm i>i'C. No tnare than live 
apeclmcnx may be cut from a sl.nele 
tarmcfit. Prior to tcsllnp, asxijn eirh 
•pecfiiicn to one of the ihicc Kimples, 
All specimens cut frcm a ilr-cle ear- 
ment nurt be lnc!uw<»d In t!ie s^J^.e 
Sample. Test the threrr selected Sani- 
l^es. II all three Er.m^lcs meet all '.he 
4est criteria of $ir>m.;b). accept the 
Unit. If one or nio.v or the three Sam- 
ples fall the J7.3 cm. (7 In.) aver.isc 
ch*T Icnrlh criicrlon. S l^l^.^ibKl). 
leject Ihc Unit. If four or more ol t>ic 
bidlvidudl sprrinieii^, from the 15 se- 
lected hpeclmens. fnti thr I'S < cm (10 
In.) char loncth. 5 lC1^.3vt)J(:). re.'ect 
the UniL If t:.ree u( li-u of the Indl- 
Vldual specimens, (it>m ihe 15 selected 
ipeclmens. (>J1 the :5-l cm. (10 tn.) 
char lenirth. S 16lS.:;;b}i2}. accept the 
tlnlL 

production Inventory and sewn on pro- 
duction mnchlr:''! by vfoductloik oner- 
atora. The In-Jivldual fabric sections 
prior to s'^u'lncc must be tio l^rrcr than 
20.3 .\ 63.3 cm. 19 In. x 2!> in.) and must 
be selected Iro.-n more th:in one area 
of the bri;< f. b-Jc. Test the three pre- 
pared Snrnplcs. Accept or reject the 
Unll a.% described previously lii thb 
sutuectlon. 

ir Scrtlon lCtS.4(e)(2K() l^ amend- 
ed M :;li'>wn bclpv: 

<£)••• 
(2) Specimen Durr.InK and ITvAlua- 

tlon, (I) One at a lime, the inounUd 
s-pcdmens sh?ll be removed from the 
Ccsircator and su.i-pcndcd In Ihc cabi- 
net for tistir.K. Tlic cabinet donr shall 
be cl05*?d ?nd the burner firnnc Im- 
pinged on the botton ed::e of the speci- 
men lor 3,01:0.3 sccon'Li. Flame Im- 
pfnjcment is accorai.l:£hed by moving 
the burner under the spvcln-.cn for 
this lensth of time, and then r^^movuie 
It. 

12. Section 1615.4(8>(3) U amended 
as sho'A'n bclo^r. 

<3) Report. Report the value of char 
leneth, tn centimeters (inches), for 
each specimen, as well ts the a\Tr:t:Te 
char length for each set of five speci- 
mens. 

Inhfrt &—S«t»« snd Btg«hrtto«n 

Section 1C15.31 is ur.ended as shov/n 
below: 

13. Rcctien IC*5 SKeXlKIU) Is 
amended a^ shoitTi below: 

(e) • • • 
(!)'•• 
(HI) Test results and deUlls of all 

tcstfi pen'onncd, t>oih prototype and 
production, including char l::t-.ctlu of 
c.ich specimen tested, avemne char 
len,nh of the S3mi>lcs rec.uirfrd to t>e 
tr^u.-*. details of tlie Faj:'.plins proce- 
dure etrpkyed, n!iu)e nnd slsrut'.ure of 
persona co:uiuctiJi3 tebU, d.At^ of tests, 
bnd all other records necessary to 
dcmonstrctc comphaiKe with the test 
prcrr(]ur?s and samplins plan sptxl- 
flea by the standard or authorized aj- 
tcrnAtc satiipllnf; plan. 

14. bccticn lClC.4(cM2Kli) tA) and 
(D) arc revised a» slion-n below: 

(1(16.4   Samplinit and Acecptnnee Proee- 
duru. 

used on the earmcnt, specimens shall 
be pK-pared with the s&mc conflcura- 
Uon (same numbrr of tQ*:i and =PRC- 
Inc bklwecii rows up to the llniit of the 
specimen S17.C) as the canncnL For 
Irlm UM-d in other than a horizonL-U 
con 11 iTJ ration, specimens shall be pre- 
pared by scwine or allachijii! the trin 
to the center ol the vertical axl^ of rx 
apptopriiitc section of urarlmmril 
f.ibr;c. bcelnning the scnlnR or attAcfi- 
ment at the lower eacc of t.\ch f.p^ci- 
mcn. For either conlieuratlon. the 
sea-lnt; or attachment shall t»e made tn 
the m.-vnner In which the trun Is a;- 
t^rhcd In the cxmienL 

(B) Sewinc or othemise attachlne 
the trim shall be ojnc ?.-lih Ihresd or 
fa-stpninc material of the ramc to:np>- 
sitlon anJ sL^ to be used lor this pur- 
por.e In the rarment and usine the 
s.'unp stitchlnn or ^nmf ype. Trrm u:^':d 
In the horizontal con-'tcur-.tJon th-iM 
be scv-Ti or fa:.tcned the c:iUre cia-.h 
(sm.iUer dimension) of the specicun. 
Trim ufcd in clher th;*!! the hxv^zkr 
tal confijiurr-tion sliill be SC^TI or U^ 
tened the entire lenclh (longer uir:?n- 
$lon) of the specimen. Prior to itsiuij. 
ajslcn each specimen to one oi the 
three samples. Tc*l the scU of ll.r'e 
samples end rxcept or rrjscl the tv e 
of trim arid de:>iKn on tlic c^me bs^^ls 
a> seam cif-ilgn. A type of trim :aul 
desieri acc«"pt<:d when lestrd In a verti- 
cal corjlmration, may b* ui-d in a 
horlicntsl conlli^iration a-ithout ftir- 
ther tcstine. 

(6ee. 4(a). 4rb) (15 D.6.C. 1193(a). n03(^1V 
tl Stat. &jr. sec MKd). (1» U.SC. :a7S;bn. 
M Slat. 12)1.) 

Erfcetlvc date: Fcbruarr 6.1578. 
Dated: February 2. IfiTS. 

SADTE E. Dmw. 
ActingSecretOTT/, Conivmer 

Product Scjciy ConimUrion. 
(FR Dec 13-»3» Filed 3-V7I: au am] 

11.  Section   101S.4(dX3NIXBMJ}  Is 
•mended as shown below: 
. (d>*" 
• <J) Test the three S-^jnplcs. If all 
three Samples pau the 17.8 cm. (7 in.) 
ftrrrnce char lenfth rriterl^n, 
|161S.3(b)(l). rnd if tl.rre or less indi- 
Vldu.vl spcclnie.is fill by charring the 
tntire speri.ncn Icnclh. Bci'c-Jt the 
Unit. ir the Uhlt l&noi acctpifd In lite 
above i^ii. ihrro bjuiples (IS tpcci- 
Biens) of Ihj lon?r<l ;>t^am ty:>c s:iall 
be made usinc fabric and tiucad Iiom 

<e) • • • 
<2)• • • 
(111 Trim (A) M.ike three samples <IS 

spc^lmenv) from each type of trim to 
be Included in the Rnrment. For trim 
tised only in a Iionr-ontal eonflRura- 
tlon on the c:innent. spcclmciis shall 
be prepared by scwine or Attarhlnz 
the trim horlxont.'tllv to the ijoiiom 
edce of an anpropri.ite section uf un- 
trinimed fabr.c. Sleeve and nccktns 
trim m:*-y noi be tcaicd In this manner. 
Whore more than one row of trim Is 

nouAi iiunii. voi. u Na u-MorioAr, I4UUMT «• \$n 
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Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. That is today's hindsight standard. 
All right. 
Thank you very much for your help. 
You have been very frank and I appreciate it. 
Mr. Kindness? 
Mr. KINDNESS. Thank you, Mr. Chairman. 
Mr. DANIELSON. I have taken far too long. 
Mr. KINDNESS. Mr. Chairman, I think it s very helpful to get into 

those aspects of this complicated case. In fact, the question I have, 
at this point, focuses on the legal tangle that needs to be consid- 
ered by this subcommittee. If the fourth circuit determines that 
Judge Chapman was correct in his determination in the district 
court in South Carolina, that the original ban was adopted not in 
accordance with the Administrative Procedure Act and due proc- 
ess, then what happ>ens as between the garment manufacturers and 
the retailers particularly, where there have been repurchase pay- 
ments made? 

Could the garment manufacturers then turn around and recover 
from the retailers, to whom they have made the payments, the 
amount of those payments, because the ban was not legally in 
effect? 

Mr. BYINGTON. I think that the overly simplified off-the-cuff 
answer is that decision would probably be controlled by the Uni- 
form Commercial Code. 

Mr. KINDNESS. Isn't it important for this subcommittee to consid- 
er in the contents of this legislation, if there is to be such legisla- 
tion reported, some of the guidelines for recovery as between the 
various parties in the distribution chain? Isn't that necessary here 
so that equity will be served, since we are talking about an extraor- 
dinary remedy to begin with? 

Mr. BYINGTON. Yes, Mr. Kindness. Personally, I agree with 
where Chairman Danielson's assessment of where somebody had 
reason to believe that a hazard was involved I think that that time 
is sometime in 1976, depending on how you weight the evidence. 

But the earliest time that I think it would be fair to say that the 
industry had reason to believe would be sometime in 1976. They 
certainly had reason to believe once the NCI study data became 
available, but there were fewer than 60 days from that time to our 
action of April. 

The point that I tried to make earlier is that regardless of how 
you look at the situation, and regardless of what happens in the 
court, there is going to be one segment in the marketplace, primar- 
ily the cutter and sewers that is going to get left with the largest 
piece of the recovery. That is also the one segment of the market- 
place that has the least economic capacity to sustain it. 

Mr. KINDNESS. SO the considerations that ought to be made in 
this legislation would include the point in time at which there 
reasonably arrived a concern about carcinogenic characteristics of 
Tris and the transactions that took place after that point in time? 

Mr. BYINGTON. I think you are faced with a decision of irrepara- 
ble harm regardless of where the court comes out or what is going 
to happen in the marketplace. If the court rules that the mills are 
excluded, for whatever reason, there is no place up the chain for 

Jl-454 0-19-21 
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the cutters and sewers to go for recovery. The retailers have been 
effectively taken out by section 15 of the Federal Hazardous Sub- 
stances Act, which requires us to move up to the so-called manufac- 
turer. If the court determines that the manufacturer is the person 
who manufactured the goods for sale and retail—that is, the cutter 
and sewer—the retailer is effectively taken out by statute, and the 
cutter and sewer is left holding the whole thing. 

If the court goes further and says, as you indicated, that we have 
violated the Administrative Procedures Act, et cetera, and rules 
that there is no prohibition on Tris the same parties are going to 
be left holding the bag. It is not likely that the mills are going to 
change their position of the last year or two and accept the goods 
in return, and the retailers certainly will not buy the garments 
back for sale at retail in today's environment. 

So whether or not the cutters and sewers have any recourse in 
the Uniform Commercial Code we discussed, if the prior sale could 
be made to stick and so on, we are still looking at extensive, time 
consuming, costly litigation. The question is where and how it will 
ever be resolved. This is why I personally view this as a classic case 
of equity requiring indemnification. Almost without regard to the 
ultimate decision of those lawsuits which will take years, if these 
people are going to see siny kind of recovery at all, it is going to 
have to be under this kind of legislation. 

Mr. KINDNESS. In other words, and I would agree, I believe you 
are indicating that it is your position that this legislation ought to 
put all of the transactions and all of the parties into one factfind- 
ing adjudication. With offsets for transactions, the repurchases and 
repayments that have been made, and get it all over at one time? 

Mr. BYINGTON. Yes, sir, if it is given. I particularly like, and join 
with my fellow commissioners in liking some of the parameters put 
on in S. 1503. This bill spells out more specifically what kind of 
costs are recoverable and what kinds are not, and so on. I do think 
that in this situation it would be appropriate to put the thing in 
front of the Court of Claims and let them take a look and make a 
reasonable decision as to who should get what. 

Mr. KINDNESS. About your position on the matter of exports, is it 
known to you whether there is any pattern that is typical with 
respect to these export sales of Tris-treated garments? Were these 
sales at normal prices or well below normal prices? 

Mr. BYINGTON. We don't know of any pattern as to who is or who 
is not exporting or where the exports might be going. 

With regard to price, the price in the export would be somewhere 
between 10 to 30 or 40 percent below normal sale price. 

Mr. KINDNESS. There have been newspaper accounts indicating 
that the sale prices have been even lower than that. 

Mr. BYINGTON. Excuse me, what I meant to say was not 10 
percent below the price, but 10 percent or so of the actual cost to 
the manufacturer. 

Mr. KINDNESS. The sellers of such goods in the export markets 
are referred to by some as a category that ought to be excluded 
from indemnification or potentied indemnification. Whereas, I 
think it is far more logical, following on the testimony you present- 
ed here this morning, to think of it only in terms of those sales or 
amounts of money recovered from those sales being a proper offset 
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from any recovery, unless there was some illegality of the making 
of such sale. 

Is that a correct characterization of what you think? 
Mr. BYINGTON. Yes, sir. If I may, I'd like to add another factor, 

hopefully without making it overly complicated. Before May 5, I 
don't believe there was any rule, regulation, law, or policy of the 
Consumer Product Safety Commission that prohibited export, and 
therefore I can't see any reason why anything other than offset 
cost should be considered. However, the Commission changed its 
policy on May 5, 1978, and the court may want to take that into 
consideration for any exports after that date. 

But here I point out, as I tried to earlier, that change of policy 
was a 3-to-2 vote. I was one of the two that don't believe the 
Commission has the authority even now under our statute to pro- 
hibit that export. 

But certainly for those sales before May 5, I believe, export 
should have no impact other than as a potential offset. 

Mr. KINDNESS. Thank you. 
Thank you, Mr. Chairman. 
Mr. DANIELSON. Thank you, Mr. Kindness. 
Just a couple of things: One, the repurchase. This is a formula 

provided under the Hazardous Substances Act, isn't it? 
Mr. BYINGTON. Yes, sir. 
Mr. DANIELSON. SO the parameters of repurchase are defined 

there, and there is nothing you can do about it. Certain persons 
who fall within the provisions of the law can demand repurchase 
but beyond that there is no remedy. 

Mr. BYINGTON. Yes. I think that the Hazardous Substances Act, 
has been one of the banes of this agency, in the way it was set up 
and in the way it was used, particularly in chronic hazards. You 
are correct; section 15 leaves no discretion to the Commission in 
terms of  

Mr. DANIELSON. I don't want to take time on that right now, not 
that it isn't valuable information. I invite you to send me a letter 
setting forth that information, because it appears from yesterday's 
testimony and today's testimony that here is an area in the law 
that needs retailoring. 

Mr. BYINGTON. I totally agree. 
Mr. DANIELSON. If you would share your opinions with us, maybe 

we can help. 
Mr. BYINGTON. I would be pleased to. 
Mr. DANIELSON. You have a ceiling that is unrealistic; you can go 

a little forward in this direction, and you have a floor the other 
way, and this puts the people literally in the middle. Is that cor- 
rect? 

Mr. BYINGTON. I accept your description fully. 
Mr. DANIELSON. YOU used a term in your formal statement, and 

once or twice since then, "statutory interpretation of April 8, 
19'77." When did that terminology come into being? 

Mr. BYINGTON. I would like to have general counsel discuss that 
with us. 

Mr. DANIELSON. Fine. 
Mr. GARRISH. Mr. Danielson, that was included in the original 

interpretation. It was labeled as that at the time it was published 
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in the Federal Register. It was the Commission's intent that it be 
an interpretation at that time and all times subsequent to then. 

Mr. DANIELSON. What would be the difference in force and effect 
of a statutory interpretation and whatever else it is that your 
commission is able to issue? 

Mr. GARRISH. The principal difference is that under an interpre- 
tation it is the Commission's view as to what the law is and the 
Commission is under continuing obligation if there is disagreement 
by the party in the marketplace to prove its case and to move in an 
enforcement action against someone it believes is violating the law. 

At the time it would move against such a person, the Commis- 
sion would be required to prove every aspect and make all of its 
proof to demonstrate that the product is a banned hazeu-dous sub- 
stance under the act. 

Mr. DANIELSON. What you stated is a formal position. You have 
the burden of proof in any enforcement effort that would follow? 

Mr. GARRISH. That is correct. 
Mr. DANIELSON. What is the other alternative? What is the other 

thing that the Commission can issue? 
Mr. GARRISH. The other alternative—there were several before 

the Commission. The Commission could have proceeded under a 
701(e) proceeding under the Food, Drug, and Cosmetic Act, a long 
£md involved procedure. 

Mr. DANIELSON. Let me ask you, can you issue something? I don't 
know your name for it, the word of art, a ban on the use of these 
products? 

Mr. GARRISH. We could under the Consumer Product Safety Act, 
but not under any other act without a hearing. 

Mr. DANIELSON. What do you call the order you could issue, the 
ban; what would you call that? 

Mr. GARRISH. It would have to be a regulation. 
Mr. DANIELSON. All right, regulation. By regulation you could 

have banned the use of Tris in interstate commerce, possibly in 
foreign commerce? 

Mr. GARRISH. That could not be done by order of the Commission. 
It would have to be done under some procedure set forth, either 
under the Consumer Product Safety Act, the Federal Hazardous 
Substances Act, or the Administrative Procedures Act. 

Mr. DANIELSON. I understand part of your litigation involves 
whether the essentisd procedures were followed. 

Mr. BYINGTON. That is correct. 
Mr. DANIELSON. I won't go into that. My last point is the Ames 

test. As I understand it, this was a test performed upon laboratory 
animals, rats, I think. Not rats? 

Mr. BYINGTON. The Ames test was in vitro rather than in vivo, 
meaning test tube, rather than living beings. 

Mr. DANIELSON. Was it comparable to an ingestion test? Someone 
yesterday told us about a test of the Ames test that related to the 
ingestion of the substance. 

Mr. BYINGTON. YOU could conduct a month-long hearing on the 
scientific debate that relates to the difference between in vitro and 
in vivo testing. There is argument, for example, about how many 
and what type of in vitro tests are sufficient to provide a basis for 
regulation. Such tests, of course, differ from testing living animals 
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where it goes through the regular system. This is a huge dilemma 
that faces the agency presently. 

Mr. DANIELSON. That has not been resolved? 
Mr. BYINGTON. There is a great deal of disagreement in the 

scientific community about the relationship between the two types 
of tests. 

Mr. DANIEI^ON. Then I am right; it has not been resolved. 
Is the scientific community satisfied they know exactly what to 

do? 
Mr. BYINGTON. NO, sir. 
Mr. DANIELSON. That is what I am trying to get out of you. It is 

not resolved, then. 
Maybe I misunderstood yesterday's testimony, but my under- 

standing was the Ames test did not approximate the circumstances 
under which a human being would be exposed to the problems of 
Tris by wearing sleepwear. 

Mr. BYINGTON. That is correct. 
Mr. DANIELSON. Conceivably a baby might chew on his or her 

garment and get a little bit of the superficial Tris in the system 
that way, but fundamentally it has to be skin absorption, whereas 
the Ames test is a far more direct application of the substance to 
whatever organism  

Mr. BYINGTON. Salmonella. 
Mr. DANIELSON. OK. I would have trouble in relating an Ames 

test to what you would need in this case. Take, for example, we all 
wear clothing, now and then we have colored clothing that is dyed, 
stained, and colored, and we wear it next to our skin and apparent- 
ly, hopefully, it doesn't cause any harm, yet if I were to drink a 
little bit of that dye, to ingest it, it would at least give me a bad 
case of indigestion. 

I think a test possibly would have to relate in some degree to the 
application of the substance. Is that issue present in this case 
among the people involved? 

Mr. BYINGTON. Yes, it is. That is one of the basic areas that the 
Interagency Regulatory Liaison Group is dealing with. EPA, 
OSHA, and ourselves are dealing with this subject. I think it is fair 
to say there is general agreement in the scientific and regulatory 
community that when a substance does fail one or more of those 
short-term tests, that it is a yellow light. It does mean we should be 
doing more testing and particularly should be doing some animal 
testing. 

Mr. DANIELSON. I certainly agree with that. But it shouldn't be 
conclusive until you start approximating the circumstances under 
which the usage will take place. 

Mr. BYINGTON. It is generally agreed in the regulatory communi- 
ty that a single failure in a short-term in vitro test is not a 
sufficient basis for a regulatory action. 

Mr. DANIELSON. Gentlemen, we will now again have to recess 
because of a rollcall. I personally am about done with Mr. Bs^ng- 
ton. I don't know about you, Mr. Kindness. 

You are welcome to stay, but we will excuse you and get you 
back to testing something. 

Mr. BYINGTON. Thank you very much. 
Mr. DANIELSON. We will be back as soon as possible. 

31-454  O - 79 - 23 
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[Brief recess to vote.] 
Mr. MAZZOU [presiding]. The subcommittee will come to order, 

please. We would be happy to have Mr. David Moulton, accompa- 
nied by Mr. Mark Green, of Congress Watch; if you would take the 
stand. 

Mr. MOULTON. Mr. Green could not be here this morning, Mr. 
Chairman. 

Mr. MAZZOU. Without objection, your statement will be made a 
part of the record, and you know at any time we go into session at 
10 o'clock that it is a series of ups and downs. If there is a way you 
can summarize your statement and direct your attention to its 
important parts  

Mr. MOULTON. I will do my best. 

TESTIMONY OF DAVID H. MOULTON, PUBLIC CITIZEN 
CONGRESS WATCH 

Mr. MOULTON. Mr. Chairman, and members of the subcommittee, 
thank you for this opportunity to express the views of public citi- 
zens on these bills relating to the payment of losses incurred from 
the ban of Tris. I am David Moulton, staff attorney with Public 
Citizen Congress Watch. 

Public Citizen has traditionally oppo^sed legislation that provides 
a broad right of indemnification to businesses for losses incurred as 
a result of regulatory action. This opposition rests primarily on our 
belief that indemnification bills will almost always encourage irre- 
sponsibility on the part of businesses; discourage effective regula- 
tory action on the part of government; and cost the taxpayer 
dearly. Indemnification remedies for losses incurred through public 
health regulation create the exact opposite of a desirable incentive 
system. No matter how meritorious a particular claim may be, 
indemnification invites other companies to take chances with our 
health and safety. As soon as Government starts down the road of 
underwriting the losses of those who take risks with the public's 
health, a corporate queue will form at the door of Congress. Each 
case will be "unique," "one of a kind," but considered "fair" in 
light of previous "one of a kind" bailouts. Precedents will breed 
precedents, and the taxpayer will be asked to foot the bill. 

I think it is fair to ask whether it is fair to penalize a business 
because it guessed wrong about how safe government expects it to 
be. We believe at least in the area of public headth and safety this 
must be so. 

Mr. MAZZOU. Let me ask you this—I wasn't here for the testimo- 
ny, and I may be going over ploughed ground—but is your use of 
the term "guess incorrectly," a correct statement? I heard you say 
when a business guessed wrong whether or not they should be 
indemnified. If they guessed wrong in Tris, w£is it a "guess"? 

Mr. MOULTON. I believe, Mr. Chairman, what we have here is a 
very complicated set of facts developing over a period of 6 or 7 
years involving an entire chain of distribution for an industry that 
has many, many links in that chain, and that there are going to be 
inevitably relative degrees of fault or innocence and a varying 
degree of how much people take chances with the risk of danger to 
public health of children. 
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Mr. MAZZOU. YOU have used a lot of words here, and I appreciate 
that, but it seems that your use of that term "guess" indicated that 
they were, in a sense, taking a gamble and should not be rewarded 
for reaping a recompense for having taken a gamble. My little 
understanding of the matter is that the Government ordered flame- 
retardant pajamas for kids and at that point Tris came into being, 
and later part of the Government found it to be carcinogenic. 

Is that not basically the pattern, and, if so, did the companies in 
truth "guess"? 

Mr. MouLTON. What my formal statement criticizes is grossly 
oversimplifjdng this process by simply saying the companies were 
forced to use Tris and later when the ban came along, they were 
stuck holding the bag. 

Mr. MAZZOU. They were not forced to use Tris? 
Mr. MouLTON. I have several questions in my testimony ad- 

dressed to that particular problem. 
Mr. MAZZOU. Thank you very much. 
Mr. Kindness? 
Mr. KINDNESS. Mr. Chairmam, while we are at this pause, could 

you explain what you mean by that statement, then, the "guess"? 
Mr. MouLTON. I am talking broadly now, Mr. Kindness. I am 

talking about a situation where it just doesn't come up just in the 
Tris case but across-the-board. 

Mr. KINDNESS. IS it your position that the statement doesn't 
necessarily apply to the Tris case, but you are speaking of a gener- 
ic problem. 

Mr. MouLTON. I am talking about what good public policy would 
be in the area of public health regulations. 

Mr. KINDNESS. It doesn't necessarily apply in the matter before 
us? 

Mr. MouLTON. I think you will see if I continue through my 
testimony that I do get more specific about the Tris situation. 

Mr. KINDNESS. All right. 
Mr. MouLTON. But I did want to point out that under the strict 

liability provisions of the Food and Drug Act, that agencies of 
business have been held criminally liable even absent any intent to 
commit any offense, and the Supreme Court £ind Congress felt this 
was appropriate in the area of public health because: 

Balancing relative hardships, Congress has preferred to place it on those who 
have had at least the opportunity of informing themselves of the existence of 
conditions imposed for the protection of consumers before sharing in illicit com- 
merce, rather than to throw the hazard on the innocent public who are wholly 
helpless. 

Public Citizen opposes the proposals before you both because 
they entail all the evils of indemnification, and because they are 
overboard and leapfrog all alternative, less costly remedies. Even S. 
1503, which is somewhat narrower than H.R. 7158, could force the 
taxpayer to indemnify even those who took the maximum risk with 
the health of innocent children. S. 1503 slipped through the Senate 
without debate and without a rollcall vote. Instead of addressing 
that problem, the Senate report simply chides the Department of 
Justice for contradicting its previous support for cyclamate indem- 
nification bills in 1972. 
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We urge the House to take a more considered approach and to 
explore the full ramifications of this precedent-setting legislation. 
All intermediate remedies should be exhausted before committing 
the Treasury to an unnecessary bailout. My remaining testimony is 
designed to raise questions that may be helpful to thus subcommit- 
tee's full consideration of these issues. 

The popular version of what has occurred apparently goes this 
way: First, the Government passed a flammability standard for 
children's sleepwear that could only be satisfied through the use of 
Tris. 

Second, a previously unknown method for testing for carcinogen- 
icity, the Ames test, was developed and used on Tris, enabling 
researchers for the first time to determine that Tris could cause 
camcer. 

Third, the Government banned the use of Tris in children's 
sleepwear immediately after discovering the danger of Tris, thus 
suddenly crippling an industry which had been relying on Tris only 
at the insistence of the Government. 

Fourth, the terms of the ban, and a subsequent injunction 
against its enforcement, have resulted in the bulk of the losses 
falling on small apparel manufacturers who have had to repur- 
chase from distributors and retailers but are prohibited from pass- 
ing their losses up the line to fabric manufacturers and chemical 
companies. 

Fifth, there are no adequate common law remedies. 
Sixth, there are no adequate legislative remedies short of out- 

right indemnification. 
Taken as a whole, this version of events evokes some sympathy. 

However, it is a gross oversimplification. Unfortunately, since it is 
a widely accepted version, it has had the effect of curtailing inqui- 
ry and preventing recognition of important distinctions at each 
stage of this sequence of events. Before acting on any legislation in 
this area, Public Citizen urges this subcommittee to consider the 
following version of events which may collide with conventionsd 
wisdom, but which is, we believe, more accurate. It raises a host of 
unanswered questions, some of which We have identified. Unfortu- 
nately, this legislative forum will not, I believe, be able to get 
answers to some of the more crucial ones without adopting an 
acijudicatory approach. 

First, in 1971, the Department of Commerce issued regulations 
under the Flammable Fabrics Act requiring children's sleepwear to 
be flame-resistant. This was a performance standard that mandat- 
ed neither the use of Tris, nor any other particular chemical. Tris, 
however, became the so-called treatment of choice by the industry. 
In addition to being effective, Tris was apparently favored because 
it was relatively inexpensive and left the treated garment with a 
texture that would be most acceptable in the marketplace. Testify- 
ing before a Senate panel on this subject on behalf of the American 
Apparel Manufacturers Association, Mr. David Shirey noted—and 
he essentially repeated this statement yesterday—that: 

We soon found • • • that thoee fabrics which contained Tris met with the 
greatest levels of market response—both in terms of the hand or feel of the garment 
• • * and in terms of the price. We are in a very market-sensitive type of indus- 
try—highly competitive industry. The minute a fabric, or a particular type of fabric. 
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beginB to meet with consumer acceptance, we rapidly gravitate to that fabric in 
order to try to provide them what they are expressing in the marketplace their 
desire to purchase. 

This would suggest that at least part of the reason that Tris 
became so widespread was that it permitted compliance with the 
law at the lowest price. 

My question is whether, in fact, as the industry asserts, they 
would have entirely folded in 1971 if this wonder chemical Tris had 
not existed or whether, in fact, there were not alternative chemi- 
cals or inherently flame-resistant fabrics around that could have 
satisfied the flame standard, and then the question becomes if 
there were those- alternatives, was it a proper tradeoff when you 
balance saleability of the product versus safety, for them to have 
chosen Tris versus another chemical, or flame-retardant material 
that might have been a more conservative approach on the safety 
side, even though it might have hurt them somewhat in the mar- 
ketplace. 

Mr. SHATTUCK. What is your answer on that? 
Mr. MouLTON. I am not in a position to answer that. 
Mr. SHATTUCK. What has your investigation shown? 
Mr. MouLTON. My investigation has shown that indeed there 

were a range of chemicals and that also we had testimony yester- 
day that there were inherently flame-resistant materials, a form of 
wool, for example, that were alternatives that were rejected. 

Mr. MAZZOU. A form of wool for pajamas for kids? 
Mr. MouLTON. Yes. 
Mr. MAZZOU. I don't know. Are P.J.s made out of wool now? 
Mr. MOULTON. In the wintertime. 
Mr. MAZZOU. IS it wool or cotton flannel? 
Mr. MOULTON. I believe that one of the alternatives mentioned 

yesterday was a wool flannel. 
Mr. MAZZOU. I thought pajamas were mostly cotton or something 

of that nature. 
Mr. MOULTON. I raise these questions because I think they are 

important and in order to determine whether Tris—we had the 
assertion yesterday that Tris was the only chemical available, and 
yet we had other people on the panel who said, in fact, there were 
alternatives, but immediately were rejected because they were not 
appropriate, and they were going to hurt ssiles, in essence, or that 
they created a material that was too stiff to be attractive in the 
marketplace. 

Mr. CoFFEY. Do you feel their choice of Tris at the time was 
reckless? 

Mr. MOULTON. Again  
Mr. CoFTEY. Was it unreasonable? 
Mr. MOULTON. It possibly was unreasonable, and I would have to 

know a lot more than I do now to make that determination. I am 
suggesting that in order to come up with re£isonable legislation, 
that the committee is going to have to get this kind of detailed 
information. You have contradictory testimony up here, even 
among the industry, about what was available and what was not, 
although they all agree, and I would think you would expect this 
agreement under the circumstances, that Tris was the only one 
that they could have used and still stayed in business. 
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I am raising that question as a crucial question to this whole 
process. 

And whether it was, in fact, reasonable or reckless, to have used 
Tris, I can't make that judgment without knowing, for example, 
what the chemical companies who developed Tris knew or should 
have known about its carcinogenicity or toxicity. Tris, as I mention 
later in my testimony, had been in the marketplace since 1958 and, 
in fact, was discovered in 1951, and so we are talking about a very 
long period of time during which an industry had the time to do 
the kind of carcinogenicity test available back then. 

Mr. CoFFEY. The duty to test, then, is with the manufacturers EIS 
opposed to the Government agency charged with that responsibUi- 
ty? 

Mr. MouLTON. I think that is a crucial point, absolutely true. 
Mr. MAZZOU. YOU would say that the responsibility lies on the 

weaver of this material, not on the chemical company that made it, 
to do the testing? 

Mr. MouLTON. No, the chemical company that made the Tris, 
you would have to say, had the primary responsibility for deter- 
mining its safety. 

Mr. MAZZOU. If it did not, and the industry used Tris because 
nobody had raised any caiin about it—nobody was harping about its 
carcinogenicity—and there was no evidence, then where is the 
industry? Should they have leased the chemical labs and tested 
Tris on their own? 

Mr. MouLTON. No, they, I believe, would have the responsibility 
to get every reasonable assurance from people throughout the 
chain, people above them, that what they are marketing and sell- 
ing is safe. 

Mr. MAZZOU. Are you sure they did not do that? 
Mr. MouLTON. No. 
Mr. MAZZOU. That is up to us to find out. 
Mr. MouLTON. I think you must find out what individual compa- 

nies did more or less in relation to that responsibility. 
Mr. HARRIS. Mr. Chairman? 
Mr. MAZZOU. Yes, Mr. Harris. 
Mr. HARRIS. I think we have had testimony, at least some from 

the industry, on that point. I think the fact of the matter is that 
there had been substantial testing with regard to chemicals of this 
type, including Tris. But basically, as to toxicity and other things, 
at that time since the chemicals that were not going to be used for 
ingestion, the thought of testing those for carcinogenicity, or what- 
ever we call it, just was not held appropriate or considered at that 
time. 

I think that the manufacturers of Tris would probably verify this 
and maybe we should have the record verify it, that the testing 
they did and the reports required on this just did not include tests 
with regard to carcinogens. 

Mr. MAZZOU. Thank you. That was a good contribution. 
Why don't you continue, Mr. Moulton? 
Mr. MOULTON. I would second the suggestion that we have 

chemical companies testify on this particular subject. I don't be- 
lieve that—the manufacturers, themselves, say they hadn't heard 
of Tris until 1976. I find that particular assertion unbelievable in 
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light of the publicity that surrounded the flammability standard in 
1971, but, in any case, certainly the chemical companies are the 
ones that had the greatest responsibility in this case, and they are 
getting away scot-free. 

Mr. HARRIS. Mr. Chairman, I am sorry, but I think this does put 
a finger on it. This was the line of testifying and questioning that 
was engaged in yesterday, I guess it was. If I may, we have the 
apparel people, the folks that sew and cut, saying, "Look, we or- 
dered the fabric, and we don't put Tris or anything else in." We 
have testimony that sometimes the chemical was put in at the 
fabric level, sometimes I believe at the thread level. The testimony 
I think indicated probably not at the fiber level, but other testimo- 
ny indicated maybe even sometimes at the fiber level. 

So, "Where do you get your chemical?" 
"Actually we buy it from an intermediary." 
They don't actually manufacture it, but get the chemical and 

mix it up, or what-have-you. So there is still another step. 
It seems to me if someone is putting an unsafe chemical on the 

market, that we ought to find out why they put an unsafe chemical 
on the market and how well they had tested and notified with 
regard to the chemicEil. 

Mr. MAZZOU. Thank you. 
Thank you very much, the gentleman from Virginia. 
The gentleman can continue. 
Mr. MOULTON. The second stage in the sequence of events was 

the testing by the National Cancer Institute, which started in 1974, 
and by October 1975, was able to provide the Consumer Product 
Safety Commission with preliminary evidence of the mutagenicity 
of Tris. While this was apparently the first Government-sponsored 
testing of Tris' cancer-causing properties, the extent and quality of 
industry testing prior to this time is still not adequately known. 
Tris was first patented in 1951, and commercial marketing began 
in 1958, and they had a great deal of time to have done the kinds 
of long-term cancer studies that were available back then. I am 
talking about the chemical companies now, and those fabric manu- 
facturers that also did their own scientific testing and applied Tris 
to their fabric. 

It is very important, I think, to make it clear that although the 
Ames test was not developed in 1974, other more time-consuming 
methods for studying the carcinogenic properties of Tris had been 
available to these companies during that period of time. 

I raise in the second section of questions the t)npes of things we 
just discussed, so I will skip that. 

Third, in March of 1976, the Environmental Defense Fund peti- 
tioned CPSC to require labeling regarding the potential hazards of 
Tris-treated sleepwear, based on information made available to 
CPSC in October 1975. On February 8, 1977, EDF submitted an- 
other petition, based on additional information about Tris, request- 
ing CPSC to ban Tris-treated children's sleepwear. CPSC acted on 
April 8, 1977, issuing a ban smd triggering the repurchase provi- 
sions of the Federal Hazardous Substances Act. Assuming for the 
moment, and I am not taking this position, but assume that no 
reasonable businessman involved in this controversy could possibly 
have detected the dangers of Tris without Government help, public- 
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ity surrounding the initial EDF petition in early 1976 should cer- 
tainly have tipped off the industry to the existence of potentially 
adverse data and to the possibility that more would be forthcom- 
ing. In fact, one of the largest manufacturers of children's sleep- 
wear has testified before the Senate and before this committee 
yesterday that it "promptly stopped using Tris" at this date— 
talking March of 1976. Whether such action was taken solely for 
business reasons or out of a sincere regard for the safety of chil- 
dren, there occurred a natural contraction of the market for Tris- 
treated fabric as information became publicized. As a result, the 
losses of the most alert and/or conscientious companies were par- 
tially or wholly mitigated. It is likely, however, that other compa- 
nies exercised a more cedlous judgment and decided that the poten- 
tial risk to children did not yet outweigh the price and marketabil- 
ity advantages of continuing to use Tria. So my questions at this 
point are, when were the earliest warning signals available to the 
companies or to fabric manufacturers or garment mamufacturers, 
and how many stopped using Tris on their own, and when and how 
many continued to use Tris right up to the ban, and why, and  

Mr. MAZZOU. Let me ask you this out of curiosity. If you say a 
company can be held to be callous because it produced material up 
to the time of the ban, would not the Government then have the 
responsibility of making the ban earlier if there was immediate 
hazard? Why should the company not go up to the ban? If it went 
beyond the ban, I would say obviously they are flaunting the law. 

Mr. MouLTON. One of the reasons we feel indemnification pro- 
ceedings are so dangerous is what they do is tell industry  

Mr. MAZZOU. Would you tell that to Mayor Koch, please, about 
indemnification? Did Congress Watch take a position on the indem- 
nification of New York? 

Mr. MouLTON. We have just a few lobbyists and cannot cover 
everything going on. 

Mr. MAZZOU. Did your organization take a position on New 
York? 

Mr. MouLTON. We have not taken a position. 
But what I am getting at is the situation where, when the 

Government sets a standard, the industry believes that if it com- 
plies with what Government believes is a minimum standard of 
safety, that that is a perfect defense if later it is determined that 
that particular standard of safety was not accurate. 

Mr. MAZZOU. Again, what you are saying is you think if there is 
such a thing as indemnification for a prudent company, it should 
exist at least up until the time that the announcement of the ban 
took place, even though there is a question from the time of the 
announcement to the ban, itself, for a prudent company. Is that 
what you are saying? 

Mr. MouLTON. I am not sure I understand the question. 
Mr. MAZZOU. Why shouldn't for even a careful company, a cir- 

cumspect company, this indemnification, if permissible and appro- 
priate, take place right up to the time of the ban? Why should 
there be worry about that, if we establish that this is a careful 
company? 

Mr. MouLTON. What I am suggesting, Mr. Chairman  



329 

Mr. MAZZOU. Why should we worry about anything anticipated 
ahead of the ban? 

Mr. MouLTON. I think we should worry for this reason. I believe 
it allows us to see that, in fact, different companies make different 
decisions about how close they should  

Mr. MAZZOU. You mean to tell me they can't follow the law? 
Isn't the law the ban? Isn't that when the guillotine falls? Isn't 
that the time we determine the good guys and the bad guys? 

Mr. MouLTON. This is crucial to this issue, whether or not in fact 
when the Government steps in and regulates that all common law 
liability or court liability prances out the window, and I believe 
that there should be, there must be, a continuing obligation on the 
companies to pursue the kind of testing that would determine 
whether they are acting reasonably despite the fact they are comply- 
ing with the Government standards. 

Otherwise, you are saying that Government resources are going 
to be the standard that industries all over the country must comply 
with, and that industry does not have to go beyond that, that a 
minimum standard becomes a maximum standard, and there is no 
tort liability any more. 

Mr. MAZZOU. I appreciate that. 
Mr. HARRIS. Mr. Chairman, because I think you want to put your 

finger on the central point here, at what point should the Govern- 
ment become the indemnifier with respect to the situations of this 
kind? 

The door I have been testing here, it seems to me the only time 
we can really in this area step in and say we use taxpayers' money 
for indemnification is where there is a clear act of Government 
that has caused the situation, either through neglect or improper 
type of Government action. At least in my mind, it is at this point 
you can enter a court of claims-type situation or equity-type situa- 
tion and say government caused this situation and therefore Gov- 
ernment has to indemnify. 

I believe through the other door, the answer of the witness 
probably is correct. It may be that the industry was not negligent, 
or it may be that the industry was negligent, but the test certainly 
can't be that they followed minimum Government standards and 
therefore were not negligible. 

Obviously there are other factors involved. Industry does have a 
responsibility to make sure the product has been tested properly 
before they start sending it out to millions of consumers. They 
can't just say that is the Government's job. It is industry's job, too. 

It seems to me that this is a very typical judicial determination 
to be made this is what the courts are here to decide. Did the 
industry use proper care in the manufacture and marketing of a 
product? Or did they, in fact, put something on the market because 
it would obtain acceptance despite other qualities that they knew, 
or had reason to know, could be dangerous to the health and safety 
of the consumer? 

I just don't see how Government indemnification can get into 
that area. I think that is a court decision to be made. It seems to 
me the only way Government indemnification can get in is where 
the Government action caused the situation and therefore, in 
equity, we should find a way to recompense the people. 
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Mr. MAZZOU. I am not sure under what law the Product Safety 
Commission acted, but I would be willing to bet that in that law 
there is something which authorizes the agency of Grovernment to 
immediately ban if there is an immediate hazard to health which is 
immediately proven, more or less like OSHA. I can close a guy 
down or give him time to fix it up. It depends on with what 
accuracy you can determine the hazard. 

If I understand the situation correctly, the Government stepped 
in once it was sure Tris was carcinogenic and said it is banned as 
of 30 days, or 60 days, or 120 days hence; I don't know why, 
personally, the companies have to say we had better quit making it 
now. The next-door company, on its own, exercising its discretion 
as it saw fit, may have ended as of the day the press release was 
made. The other companies may well have been well within their 
right, totally prudent, totally concerned about their responsibilities 
to the public, as you say, to the innocent children, which I think is 
sort of a buzz word, if they went to the time of the ban, sajdng if 
the Government knew that there was an immediate health hazard, 
they would have banned it yesterday, not 120 days. 

You might proceed because that is a matter we really have to 
deal with. 

Mr. MouLTON. All right, fourth, the terms of the initial ban 
applied the repurchase provision in such a way that the burden of 
the repurchases would fall on the manufacturer of the sleepwear. 
After suit was brought in the District of Columbia, CPSC agreed to 
broaden the repurchase obligations to all parties in the distribution 
chain, including the manufacturers of fabric and fiber to which 
Tris was added, and the Tris manufacturers, themselves. However, 
a second suit, brought by the fabric manufacturers in South Caroli- 
na, has resulted in an injunction against the enforcement of the 
ban. The practical effect of this injunction has been to impose on 
the garment manufacturers the entire loss of repurchasing sleep- 
wear. The Department of Justice and the CPSC have appealed this 
ruling to U.S. Court of Appeals for the Fourth Circuit and oral 
argument has been completed, contrary to the printed version, and 
the parties are awaiting opinion. 

When hearings on the effects of the Tris ban were held by the 
Senate last July, some £isserted that it would cost the producers of 
children's apparel approximately $200 million, which would mean 
bankruptcy for many of the approximately 100 apparel manufac- 
turing companies, and unemployment for many of the industry's 
approximately 27,000 employees. The potential loss figure has since 
been revised downward dramatically by the industry to $50 million. 
To our knowledge, few, if any, jobs have been lost, and few, if any, 
companies have gone bankrupt, due to the banning of Tris. 

This is undoubtedly partly due to the willingness of some retail- 
ers to grant the manufacturers a reprieve on their obligation to 
repurchase, at least temporarily. It may also be due to other ad- 
justments, like dumping Tris-treated garments abroad, or, as men- 
tioned earlier, mitigating losses at the earliest warning signal. I 
would ask that we determine how many companies have gone 
bankrupt. Mr. Cohen mentioned several yesterday in his testimony 
before the committee. Further inquiry on my part, at least, has 
raised the question of whether they went bankrupt because of the 
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Trifl ban or whether they were on the verge of bankruptcy, and it 
was the straw that broke the camel's back. 

Mr. HARRIS. Mr. Chairman, on that point 1 noticed in your oral 
statement it was different than the printed statement. You said 
"no" in the printed statement, and "few, if any," in the oral 
comments. I hate to be a nitpicker. 

Mr. MouLTON. I said to my knowledge no company has gone 
bankrupt today. Yesterday I heard Mr. Cohen mention several 
companies, and 1 pursued that and found according to the staff 
members they don t know whether they went bankrupt primarily 
because of the ban on Tris or whether they were in shaky financial 
condition. 

Mr. CoFFEY. This staff member does, because 1 researched it for 
Cohen. There were two businesses that directly went bankrupt 
because of the ban. He specified only those two that actually had. 
Mr. Cohen also referred to a third which had gone out of the 
children's sleepwear business; and a fourth that just simply closed 
its doors. He did not refer to it as a bankrupt. There were two he 
mentioned specifically in connection with bankruptcy yesterday. 

Mr. MouLTON. I think that is a very important question because 
it is easy enough to say that X-number of companies have gone 
bankrupt since the ban on Tris. 

Mr. MAZZOU. Why is that a fundamental question, the bankrupt- 
cy? I don't think it is. If there is an indemnity, you indemnify a 
person for loss. If they went bankrupt, that maybie points out the 
righteousness of the indemnification, but it doesn't mean whether 
or not we have to proceed in this f£ishion. 

Mr. MouLTON. I think it is important to know how quickly you 
must proceed in this, because if we had time, for exemiple, the 
companies could pursue their private litigation, and the litigation 
in South Carolina might have worked itself through so we would 
know whether repurchase decisions were going to go up the line, 
but it is the company's contention there is no time. That is why I 
raised that as a question. I think it will vary with the circum- 
stances of individual companies. 

Mr. MAZZOU. I was told never to buy anjrthing that was sold 
door-to-door because the price is going to change tomorrow morn- 
ing, or this is the last one that we will ever make, because that is 
exactly the time you turn it down; so I don't think this committee 
should be ramrodded or stampeded in anything on the basis of two 
or three companies that may have gone bankrupt. I am sorry for 
them, but I think we have to take a much longer view than that. 

Mr. MouLTON. Again, to get some sense of the urgency of this 
legislation it is important to know how many jobs have actually 
been lost, and what is the present estimate of potential loss. As I 
mentioned, it has been coming down as we find out more informa- 
tion. I think it is also important on this question of export; I think 
it was established this morning that in fact they only get 5 to 10 
percent, not much more, of the value of the garment when they 
dump this material abroad at sort of stress prices, so at least on a 
moral plain, it seems to me to be unacceptable that they would 
export material that had been determined to be dangerous to 
American children to foreign children in order to mitigate the 
losses in such a small fashion. 
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Mr. MAZZOU. I mean I think all members of the committee are 
moral people, but I think that we have to talk about the facts and 
iigures and data, and I would appreciate that. 

Mr. MouLTON. Fifth, at least one company has stopped waiting 
for the resolution of litigation surrounding the ban and repurchase 
order, and has chosen to sue up the distribution chain on theories 
of strict liability, warranty, negligence and misrepresentation. De- 
fendants include Velsicol, which made the Tris, and Celanese, 
which applied the Tris to the fiber. If this suit is successful, it could 
go a long way toward facilitating similar actions by others in the 
distribution chain, thus accomplishing what the regulatory action 
has so far failed to accomplish—spreading the loss out among all 
those who previously profited from the use of Tris. I suggest it 
would be a fruitful line of inquiry to find out to what extent the 
facts of that case might be applicable to other companies and 
whether joint action could be taken to speed things up. But it is 
apparent that many companies have not pursued private remedies 
at this point in the expectation of being indemnified, and I think 
that is sort of indicative of the kind of signals you get when you 
pursue indemnification bills. It does interfere with the normal 
marketplace. 

Sixth, there are alternative legislation remedies to indemnifica- 
tion. Clearly the cleanest most cost-efficient method of resolving 
the current situation is in the hands of the fourth circuit. If the 
appeal against the injunction is successful, every participant in the 
distribution chain should be able to recover a significant portion of 
its losses through the orderly implementation of the repurchase 
order. Beyond that remedy, and in the meantime, other comp£mies 
could follow the lead of Werthan Industries in bringing suit up the 
distribution chain to recover for their entire losses. But even if 
legislative remedies were the only ones available, indemnification 
is clearly the least desirable alternative. Short-term low-interest 
loans might be appropriate to enable companies to stay afioat 
while litigation proceeds. Long-term low-interest loans might be 
appropriate later, once the results of litigation are known. Such 
financing could be arranged through the SBA or a similar govern- 
ment body. I know the Small Business Committee on the House 
side has pursued the issue of to what extent companies ctui get 
small business loans, and severed of the companies feel that oner- 
ous or impossible obligations would be put on them to get the 
loans. I believe that is a legislative area which again might be a 
fruitful tack to pursue before leaping, as I mentioned before, to 
broad indemnification. 

A partial solution I have suggested concerns the Congress refer- 
encing this bill to the Court of Claims, and then having some kind 
of report come back which would permit the Court of Claims to 
pursue what companies knew or should have known in the a^judi- 
catory setting might also be appropriate. 

We hope that the discussion above will serve to encourage the 
kind of detailed inquiry which must be the condition for even 
considering indemnification. Unfortunately, as mentioned earlier, 
legislative hearings are simply an inadequate forum to ferret out 
information such as what a chemical company like Velsicol knew 
or should have known about the toxicological properties of Tris in 
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1968, or 1971, or 1976. Only an adversary setting, with the right of 
cross-examination is likely to enable us to determine who, if 
anyone, can be held responsible for contributing to this problem. 

It is unacceptable, however, to assume that every actor in this 
scenario is equally innocent and thus equally deserving of aid. Do 
the sponsors of H.R. 7158 really intend that the taxpayer should 
reimburse Velsicol, Inc. for losses incurred in manufacturing and 
marketing a cancer-causing chemical without inquiring into Velsi- 
col's efforts to protect the public health? Shouldn't a logical addi- 
tion to these bills be a provision allowing the taxpayer to share in 
future profit of indemnified companies? In return for Government 
aid, is the industry prepared to being setting aside in a segregated 
fund a percentage of future profits to indemnify cancer victims 20 
years or more from today? 

At the very least, there should be a provision permitting the 
Government to subrogate to all the rights of indemnified compa- 
nies, so that the possibility of future recovery through a lawsuit 
will accrue to the taxpayer, not to an indemnified company. This 
was urged by Mr. Merow, of the Department of Justice, yesterday, 
and we second it. 

In conclusion, we would like to reiterate that this subcommittee 
should start with a healthy presumption against the wisdom of 
blemket indemnification remedies. The ability of Government to 
police private industry is limited. If indemnities become a part of 
Government regulation, all incentive for business to police itself 
will be lost. This will occur both because business will count on 
being reimbursed for losses incurred through regulatory action 
against unsafe products, and because business will count on weak 
or nonexistent regulatory action by Government bodies forced to 
calculate the cost of indemnities before banning dangerous prod- 
ucts. This would result in an enormous waste of Government re- 
sources and jeopardize the public health and welfare even further. 

The Senate has raised the spectre of Federal indemnities to 
companies that have marketed cancer. We urge you to reject in- 
demnities as bad public policy, and to pursue the questions rtiised 
above and by the developing record. 

Thank you, Mr. Chairman. I welcome any other questions you 
have at this time. 

Mr. MAZZOU. Thank you very much. You have been a good 
witness and suffered through the interruptions patiently and with 
skill. 

The gentleman from Virginia is recognized. 
Mr. HARRIS. Thank you, Mr. Chairman. Let me zero in, if I may, 

as to Government liability here. Specifically, I don't think this was 
Government's brightest moment as far as regulation was con- 
cerned, as I traced the history of this. 

Where do you feel, or do you feel, that Government regulators 
fell down or acted inappropriately in this whole process? 

Mr. MouLTON. I don't believe they did, Mr. Harris. 
Mr. HARRIS. Fine, thank you. That is a response. 
No 1. You have the Department of Commerce actually, the ini- 

tial actor in this case. They imposed standards with regard to 
infants' sleepwear initially up to size 6X, as I recall, and put such 
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standards in which—we at least have in testimony—were pressing 
the state-of-the-art as far as flammability was concerned. 

They were, in fact, saying to industry, we don't know exactly 
how you do it, but you have to find out how to do it and do it. 

Industry testifies that really Tris was the only way to do it. And 
that they were, in fact, forced to use Tris. You do not buy that 
argument? 

Mr. MouLTON. No, I don't believe that their own testimony indi- 
cates they were forced to use Tris. As I mentioned before, they are 
willing to admit that they were to them unacceptable alternatives, 
and it didn't have to' do with the fact they couldn't achieve the 
flammability standard in any other fashion; it had to do with 
marketability and consumer acceptance and price. 

Mr. HARRIS. I don't think that point could be handled cavalierly. 
I have heard in the testimony that just because the little sleepers 
were going to be stiff as a board, that didn't make a difference, 
because it was just cutting down on the marketability. I don't think 
the consumers want to buy sleepers for their kids stiff as a board. 
It probably is something more than marketability. It is probably 
other standards coming into play that may be equally as impor- 
tant, or at least as important. 

We have not been able to determine from the testimony here, 
any alternative to Tris that could provide an infant's sleepwear 
that was really the type of thing you would want to buy for your 
kid. We haven't been able to determine that such a fabric could 
have been manufactured. 

Is there any testimony or any evidence that you see that there 
was an appropriate tjT)e of infant's sleepwear that could have been 
manufactured to meet these flammability standards? 

Mr. MouLTON. Well, the article that I footnoted in my testimony, 
I do have available, and what that helps to establish is the length 
of time that flame-retardant chemicals have been studied, both by 
the Government and privately. It goes back to the 1940's, and they 
mention at least four chemicals that were pursued as alternatives 
to establish flame retardancy. The extent to which any of those 
were fully developed, I simply would reiterate, I think you need 
scientific testimony on this subject, and desperately, because it is 
very important. 

But I would be glad to make that article available, and it is not 
tilted to one side or the other. It is a technical discussion, and it is 
useful. 

Mr. HARRIS. I think I have seen the article. The problem is, of 
course, that we can in hindsight say you could have used this 
chemical or that one. We had testimony that maybe 30 percent of 
weight could have been achieved by one chemical that may have 
given it a decent quality, but here again we could probably hold 
the manufacturer negligent if he started putting out sleepwear 
that was found to have that sort of chemical capacity. 

Mr. MoULTON. I think there is another point that is important 
here. You have the situation where the industry is saying they 
were forced to comply with the Government standard. Well, the 
Government standard was applied because of a very acute problem 
at that time, recognizing the danger of flammability to sleepwear 
for children. 
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You see throughout this process a situation where the industry 
said we won't do an3i;hing more than the Grovernment tells us, and 
80 that forces the Grovernment to tell them. So then they comply up 
to what the Government tells them and then they sit back again 
and don't test themselves: "We will wait until the Government 
tells us," and then the Government tells them later on about what 
kind of cancer-causing properties there are. You don't have the 
kind of situation that you would hope would exist in all businesses, 
where they are pursuing on their own points of safety well beyond 
what the Government establishes as a minimum. And I think that 
the inflammability standard established in 1971 is an example 
again of the Government stepping in to force an industry to do 
something they were not doing on their own, and, again, I think 
detailed inquiry may establish that kind of situation could have 
been averted by an industry that was doing everything it could to 
come up with flame retardancy even in the sixties. 

Mr. HARRIS. The second point and last point, Mr. Chairman, is 
this: Do you feel that the Government acted properly when it 
actually put in the recall order and put the companies at a position 
where they were going to suffer severe economic loss because of the 
recall order? 

Mr. MouLTON. As I understand the situation, they initially insti- 
tuted an order that defined a manufacturer in such a way that 
everything came back to the garment manufacturer and could not 
go any further up the line. 

When they corrected that, they were then sued by others up the 
line, the fabric manufacturers in South Carolina, and that has 
resulted in the injunction against the ban so the practical effect of 
that two-step definition of what the repurchase order required, and 
the suit by the fabric manufacturers, has placed all of the burden 
on the garment manufacturers. 

Now, it does not really answer your question whether there was 
Government fault in taking that two-step process. 

Mr. HARRIS. YOU would say that the first step, the basic principle 
of the recall, was a responsible Government action at that time? 

Mr. MouLTON. I am not prepared to say that. It seems to me it 
should have been clear from the beginning that a repurchase order 
all the way up the line was the way this should have been handled 
and if, in fact, CPSC knew that what they were doing was to have 
everything fall in the middle and to permit the fabric manufactur- 
ers and chemical companies further up the line not to be held 
responsible for any repurchase. 

Mr. HARRIS. But you think recall was necessary, however far up 
the line it went? Do you feel like at that time it was a responsible 
Government action to try to institute recall? 

Mr. MouLTON. I do, yes. 
Mr. HARRIS. Thank you, Mr. Chairman. 
Mr. MAZZOU. Thank you, Mr. Harris. 
There is one thing you earlier were talking about, there is some- 

thing more than marketability as a factor of whether you use Tris 
or some of the other chemicals. 

I remember when our children were tiny babies that one of the 
great problems they had was skin problems, dermatology. We kept 
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those kids constantly going to the pediatrician or whatever with 
skin problems. 

Mr. HARRIS. We went through the same thing, Mr. Chairman. 
Mr. MAZZOU. And my recall is if you have a stiff garment or 

something that has abrasive quality to it, it's going to make those 
mothers not buy that product. It was not so much whether or not 
the mothers were going to buy the stiff garment, they were prob- 
ably resisting stiffness most because it was esthetically not correct, 
but because they know a stiff garment and babies just don't mix. 

Mr. Coffey? 
Mr. C!oFFEY. Thank you, Mr. Chairman. 
At what time do you feel there was sufficient scientific data 

available to justify a ban? At what point? 
Mr. MouLTON. I am not a scientist, Mr. Coffey. I am not going to 

step into the shoes of the regulators here to tell you one way or 
another whether it was justified in 1974, 1975, or 1977. I just don't 
believe I am qualified to give you that kind of a judgment. 

Mr. COFFEY. But you would not say the Commission dallied or 
delayed? 

Do you feel the Commission could have acted earlier based on 
the data available? 

Mr. MouLTON. I believe the way it worked they had some pre- 
liminary data in 1975, again this is based on the Ames test. And I 
think Mr. Byington was correct when he said most regulatory 
agencies are not prepared to act at that point, that they need the 
final outcome of the long-term tests. 

I believe I am not going to quarrel with that judgment. So, to the 
extent I think they got the final outcome of the test in approxi- 
mately 1 month before the ban, that would seem to be suf^cient to 
me. 

Mr. COFFEY. Thank you. 
Mr. MAZZOU. Thank you very much. 
Counsel has a question. 
Mr. SHATTUCK. I have no further questions, but I would like to 

observe there will be a representative of Werthan Industries testi- 
fying today, plaintiff in the action you referred to, and we also 
hope to have testimony from a labor representative who can give 
us some insight into the number of jobs it may affect. 

Mr. MouLTON. Very good. 
Mr. LAUER. I just have one question. 
I don't understemd what you said on the last page of your state- 

ment when you state that there should be a provision permitting the 
Government to subrogate the rights of indemnified companies so 
the possibility of future recovery through lawsuit would occur to 
the taxpayer, not to an indemnified company. 

Can you explain what you had in mind? 
Mr. MouLTON. As Mr. Merow mentioned yesterday, if, in fact, a 

company is indemnified and yet they have still not solved the 
question of product liability or negligence or deception through a 
suit, that that company could bring on its own, that at the very 
least the Government then should be able to acquire those rights 
from the indemnified company because the indemnified company 
will have no incentive at that point to spend money on the suit. If, 
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in fact, as a practical matter, it is possible for the Government to 
pursue that kind of remedy, then it should be done. 

Mr. LAUER. Do you see that as a practical remedy for Govern- 
ment? 

Mr. MouLTON. If there are outstanding rights on the part of the 
companies, that raises the possibility that the taxpayers' money 
that has been paid to indemnify companies could be recovered 
through a lawsuit, and that should be done. 

Mr. LAUER. Thank you. 
Mr. MAZZOU. Thank you very much, and I thank you very much, 

Mr. Moulton. 
You have been very helpful. 
I would like to invite to come forward Mr. Stephen E. Schnitzer, 

Executive Vice President, Pajama Corporation of America, New 
York, N.Y., and Mr. Manny Kay, President, Top Form Mills, New 
York, and Mr. Ira Kay, who will appear as a panel. 

Welcome, gentlemen. 
Your statements will be made a part of the record. 
[The statements follow:] 

STATBMBNT OF STEPHEN SCHNITZER, ExECimvE VICE PRESIDENT, PAJAMA 
CORPORATION OF AMERICA, INC. 

Recounting of hardships since the April, 1977 ban on Tris. 
Procedural legal difficulties caused by the CPSC. Also problems caused by the 

mills in their refusal to repurchase the garments or material. 
Failure of the SBA to be very accommodating or flexible. 
Continuing economic adversity for small pegama manufacturers. 
Distinguishing between this and other regulatory injuries to industries caused by 

government. 
Support for S.1503 as only fair solution to the whole problem. 

Mr. Chairman, Members of the Subcommittee, my name is Stephen Schnitzer, 
Executive Vice-President of the Pajama Corporation of America, Inc., a small New 
York corporation with a plant in Tennessee. 

I want to take this opportunity to profoundly thank the Subcommittee, and you, 
Mr. Chairman, for providing us with this opportunity to testify on this still critical 
legislation. 

It has been a little over 14 months since this catastrophe happened to us—the 
small pajama manufacturing companies—and, in fairness, it hit us harder and more 
severely than any other segment of this entire industry. In fact, we are still reeling 
fi-om the impact of the original Consumer Product Safety Commission ban on Tris. 

We are hanging on by our fingertips having barely withstood the actions of the 
Commission, the continuing squeeze from the large retailers, dehumanizing humili- 
ations from the Small Business Administration and outcries from misinformed 
consumer groups. Now we have only the Congress and this Subcommittee to look to 
for answers to the continuing questions of whether fairness and justice exist in our 
regulated twentieth century American society. 

Let me review quickly for you the events that have occurred in the last year from 
the perspective of a small pfyama manufacturer. 

At first, we accepted the ban itself and only sought redress in the Courts by 
attempting successfully to compel the Commission to spread the economic impact of 
repurchase more equitably throughout the chain of distribution and production to 
the mills and ultimately the chemical companies themselves. 

It was clear to us that the Commission had not thought through the impact of a 
repurchase order that was made to end with us; for after all we are the small neck 
of the hourglass caught between the large textile mills and the large retailers and 
we are the least able to survive in a viable fashion when government causes such 
massive commercial dislocation. 

We had to undertake a substantial effort in Federal District Court in Washington 
and, ultimately, in the Court of Appeals for the District of Columbia to overcome 
the Commission's lack of understanding and its continued reluctance to deal effec- 
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tively with the bad situation it initially created. The Commission's false starts 
created confusion and cost us much in time and money. 

No one realizes either that we have had to rent enormous warehouses to continue 
to store our recalled goods since the Commission has never to this day advised us on 
disposition. In addition we have had interest costs and insurance costs to maintain 
these storage facilities. And no matter the outcome of this whole issue, I would still 
ask someone in a position of ultimate authority to tell me how to dispose of these 
goods. 

Just as we thought that we had overcome this first hurdle by being able, under 
court order, to recoup only about one-third of our piece goods costs from the mills, a 
Federal judge in South Carolina, Robert Chapman, on June 23rd of last year struck 
down the Tris ban and with it the one economic foothold we had gained. The 
Commission subsequently spoke of a new ban but they have never done anything. 

And what of Judge Chapman's ruling last June? Well, ironically, that ruling did 
not change anything for us with respect to the retailers who continued, even with 
greater intensity, to return goods because they knew they could take advantage of 
our weakened position in our commercial relationship with them and because they 
claimed, too, that the goods were simply not merchantable. The hourglass was at 
work again. No mother would buy chemically-treated pegamas—the government had 
poisoned the marketplace and there was no way to undo that damage. 

It was interesting to note after the Chapman decision that all the media perceived 
it as a victory for us, but, in fact, it was a crushing defeat. The mills were off the 
hook for the moment; we could not afford to return any piece goods to them because 
there was no ban and no one was willing to enforce such returns. 

Then the Court of Appeals for the Fourth Circuit denied the government's motion 
for a stay of Judge Chapman's order pending its appeal and in so doing the Circuit 
Court pointed the way for the Commission to statutorily enforce all aspects of the 
recall. 

Initially, last summer the Commission pursued those unyielding retailers who had 
not cleared their shelves of Tris-treated sleepwear. At the same time we began to 
make demands, based on our statutory rights under the Federal Hazardous Sub- 
stance Act, upon the mills to take back at least our uncut inventory; their response 
was to cite Judge Chapman's decision and charge us interest on the money they 
claimed we owed them for goods which they would not accept back. 

Based on this circumstance, the Government ultimately sued seven of the mills to 
force them to take back the goods from the pajama manufacturers. While our 
individual demands on the big mills form the basis for the government's suit we 
have not intervened because we, as smtdl manufacturers, could not afford that 
litigation and therefore we are here today exercising our constitutional right to 
petition the Congress to seek this fairest of all possible solutions which is the 
passage of this legislation. 

While we were engaged in these lengthy battles, we turned to the Small Business 
Administration for what we thought would be immediate financial relief; but, even 
there, despite high level meetings and prodding by us, the poor results have taken 
far too long to achieve and have been far too humiliating in terms of the lack of 
understanding of our industry and the demands made on us personally. SBA is a 
bureaucracy that lacks internal communications; it is hardbound by stifling rules 
and regulations administered by inflexible bureaucrats who do not really under- 
stand business. We have even been threatened by the mills that an SBA loan would 
hurt our credit line. And, in addition to all this, we must repay whatever loans we 
might receive from SBA at 6% percent interest. We did not want to go to the SBA 
in the first instance, but government action has forced us to pursue this course. We 
feel strongly that other more fair avenues of economic redress should be open to us. 

And where are we today? Some of us have gone under; others are barely afloat 
and all of us, I can sav without reservation, are in a worse economic position today 
than we were on April 8, 1977. Personally, my small company's plans for expansion 
have been set back over 48 months; our debt-to-equity ratio is poor and the worth of 
my own investment of time and energy is at rock-bottom; and we have been moved 
by our bank to a more burdensome method of financing which has increased our 
interest cost and given them at the same time a greater amount of collateral. In 
summary, because of Tris we are all overleveraged, undercapitalized and retarded in 
growth. 

The adverse economic consequences for the cutters and sewers as a result of the 
ban have been devastating. Almost all of the apparel manufacturers are small 
family-owned businesses with minimal cash reserves. These businesses require ex- 
tensive credit from the financial community to carry them between the date they 
purchase the fabric or fiber until the time the retailers pay for those goods. As 
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much as six months can elapse between the time the garment manufacturer ships 
the goods and the date that the retailer transmits payment. During that period the 
garment manufacturer relies upon his borrowing capacity and his incoming ac- 
counts receivable from the previous season. We have now been placed in an ex- 
tended position with respect to our fmancing and avaiable credit. 

We feel very strongly that the Tris situation is different from other government 
recalls. After all, we in the industry were following a govemment-mEmdated direc- 
tive when we were all forced to produce, within 1 year's time, a flame retardant 
pfgama that would meet the government's specifications and also be a commerically 
viable product. You must understand that the garment had to feel right, too, before 
a mother would purchase it and put it on her child. Nevertheless, we met our 
government's mandate. But, what has happened now is that the government has 
changed its own rules in the middle of the game and we And that our only recourse 
is here with S.1503. 

This situation is different from cranberries, cyclamates, saccharine and toys. In 
those instances, private enterprise was simply using its own ingenuity in developing 
products that were found to be ultimately hurtful or harmful. Here, though, private 
enterprise was following its government's orders when government declared the 
product to be harmful. We believe that these two types of situations are distinguish- 
able enough and compelling enough for the Congress to act to make us whole. 

We are as the small business children's sleepwear manufacturers particularly the 
one segment of the industry to suffer the most, to be least able to absorb the 
economic losses and, in many ways, to be the least culpable. Yet, we are the one 
segment of the whole industry to receive garments back even as we sit here though 
we are told by the big mills that no ban is in effect and, therefore, we must hold 
onto these goods ourselves. 

In many respects, our appearance here today is our last hope anywhere in 
government to make ourselves whole and to overcome the incredible chaos that 
government has created in our business. We believe our story is compelling since it 
typifies the thoughtlessness and unfairness of our Federal bureaucracy. While I am 
not a lawyer and not conversant with the law, I understand that fairness is as basic 
an American concept as justice and I would implore this Committee to apply both 
fairness and justice in its actions on our behalf We ask for nothing more. 

STATEMENT BY MANNY KAY, PRESIDENT, TOP FORM MILLS, INC. 

Historical scientific reasons for the use of Tris—"forced technology". 
Precedents for indemnification by Congress—five examples. 
Continuing pattern of Government errors with respect to initial setting of flam- 

mability standards. 
Errors in promulgating the ban on Tris itself and such subsequent errors as 

inequitable economic distribution of the recall, excess profits to the retailer, and 
failure to mtmdate disposal of the goods. 

Support of S. 1503. 

Mr. Chairmtm, my name is Manny Kay, and I am President of Top Form Mills, 
Inc., of New York. Our firm is a manufacturer of children's sleepwear and other 
apparel. 

I sincerely appreciate this opportunity to appear before the Committee to seek a 
solution to a serious problem which has adversely affected many small manufactur- 
ers of children's sleepwear. My purpose here is not to reiterate what has been said 
about the reasons for the Tris ban. We have no quarrel with the April 1977 ban by 
the CPSC of children's sleepwear containing Tris. According to the state of the 
scientific data, it was the judgment of an agency of the United States government 
that Tris was a carcinogen, and that it possesses a severe potentitd hazard to the 
children of our country. 

However, the manner in which the ban was instituted, combined with the events 
which followed, perpetuated a long series of mistakes and errors on the part of our 
Government. "The impact of these have fallen entirely on the small business seg- 
ment of the children's sleepwear industry. 

The debacle of the Tris ban and its £iftereffects did not begin on the date that this 
substance was banned by the CPSC, rather it began back in 1970 and 1971 when the 
children's fltmimability standards for sleepwear were first proposed by the Depart- 
ment of Commerce and were ultimately mandated by law. 

Before the sleepwear standards were put into effect, cotton was used in 90 percent 
of children's sleepwear. After the sleepwear standards took effect, other fibers 
accounted for 90 percent of children's sleepwear. The Department of Commerce gave 
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the industry two years to meet the standards because it recognized that there were 
almost no fabrics in existence which would meet the requirements of the regulation. 
The industry strongly objected, but was overruled by the Department of Commerce, 
which decided that it would be technologically practical for the majority of the 
companies in the industry to comply with the standards within 24 months. Some 
companies, in fact, would be able to comply within 12 months. 

The industry was wrong; we met the requirements with the time frame set by the 
standard. Nevertheless, the standard "forced" technology in that the technology did 
not then exist to comply; but the government requested the large mills, particularly 
manufacturers of fibers and fabrics, to develop a fabric that would be flame retar- 
dant. A crash program was undertaken by these mills to meet the needs of the 
government and of society. 

Mr. Chairman, the manufacturers of children's sleepwear have requested the 
Federal government to provide for the payment of losses incurred as a consequence 
of the ban. Such assistance by the Federal government is not unique in the history 
of our country. For example, one billion dollars has been expended for railroad 
revitalization and much assistance has been given to our aircraft industry to ensure 
its continued viability. These instances indicate a recognition by Congress that 
Certain areas of business must be helped in order to ensure their survival. 

In addition, specific precedents exist for indemnification: 
1. The 88th Congress enacted a bill which gave the Court of Claims the power to 

consider farmers' claims for losses which resulted from the Food and Drug Adminis- 
tration's admitted error in seizing a contaminated spinach shipment. The spinach 
shipment was shown not to be contaminated and the farmers recovered approxi- 
mately $300,000 (Priv. L. 88-346). 

2. It is well known that the Department of Agriculture is authorized to pay claims 
arising when the government or the Department orders the destruction of animals, 
plants, or other materials for the purpose of controlling and eradicating communica- 
ble diseases in livestock or poultry (21 U.S.C. 114a, 134a). 

3. The Administrator of the Environmental Protection Agency is directed to 
indemnify manufacturers of pesticides for inventory losses suffered because of the 
Administrator's suspension or cancellation of the registration of the pesticide, 
unless the manufacturer knew the pesticide did not meet registration requirements 
and continued to produce it without notifying the Administrator (7 U.S.C. 136m). 

4. Private parties who clean up an unlawful discharge of oil or a hazardous 
substance into or upon navigable waters can sue the government in the Court of 
Claims to recover the costs of the cleanup if they can show that the discharge was 
caused solely by an act of God, and act of war, negligence on the part of the U.S. 
Government, or an act of omission by a third party (33 U.S.C. 1321(i)). 

5. Finally, a case that was widely reported in the press involved the owners of 
sheep and other livestock in parts of Nevada and Utah. E!vidently, top secret 
biological and/or chemical agents were accidentally released in those areas smd 
contaminated certain fiocks of animals. I do not think that there is much doubt that 
the cattlemen and sheep ranchers involved were quietly, fully, and secretly compen- 
sated by the U.S. Government. 

All of the above are clear precedents for indemnification of private parties by the 
U.S. Government. The common elements of the preceding five examples are errors, 
omissions, or accidents caused by the Government which did damage to private 
individuals or companies. 

The entire sequence of events from the moment the flammability standards were 
enacted through the date of the Tris ban and continuing to the present day contains 
the same recurring pattern of errors. 

The government made errors in the issuance of the original regulations. 
First, earlier this year, the CPSC eliminated the Residual Flame Time ("RJT") 

requirements of the FF3-71 Standard. In justifying the elimination of the RFT, the 
CPSC said that its objectives were to reduce the necessity for the use of flame 
retardant chemicals in children's sleepwear. In 1971 the Department of Commerce 
knew without question that chemicals whose properties were not entirely known at 
the time would be necessary to comply with the standard. The best and most 
effective of these chemicals was Tris. 

Second, the CPSC decided that there would be no significant reduction in the 
safety for children of all ages if the RFT standard was deleted. The Commission 
cites burn studies which showed that in only 2 out of 714 burn cases does melt drip 
appear to contribute to the burn injury. In other words, newer data has thrown 
doubt on the burn injury figures used to justify the original standards. 

The CPSC made several mistakes in the ban itself 
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First, they decided that the manufacturer of the garment should bear the entire 
burden of the ban and repurchase all Tris-treated garments. The Federal courts 
forced the CPSC to reconsider its method of allocating the economic iryury and the 
CPSC complied by allocating such injury to the fabric producers, the fiber produc- 
ers, and the chemical manufacturers, in addition to the garment manufacturers. 

The CPSC committed further error in not allocating some responsibility for Tris- 
treated merchandise to retailers, many of whom have made a profit on the ban. Not 
only have retailers been permitted to ship back all unwashed garments in their 
inventory to the manufacturers and then require the manufacturers to pay for 
those garments plus transportation costs, but the retailers have also chosen to ship 
back every old garment in their inventory which had been reduced in price for 
clearance and not sold. The profit was derived from the difference between the 
markdown price and the original higher price paid to the manufacturer, which is 
quite obvious. 

The CPSC made a further error in failing to direct us how to physically dispose of 
the contaminated merchandise. Even if the Tris ban was removed and the govern- 
ment decleared Tris to be entirely safe, there is no market in this country for Tris- 
treated merchancise, or, for that matter, any chemically treated children's sleep- 
wear. The government has created fear in the minds of retailers and consumers that 
all chemicals involved in children's sleepwear are unsafe. 

Who is to destroy Tris-treated merchandise? When there is a contaminated food 
product on the market, the Food and Drug Administration recalls and/or seizes the 
merchandise and physically destroys it. When the U.S. Customs Service intercepts 
millions of dollars of cocaine or heroin on its way through U.S. ports of entry, it 
seizes and destroys such materials. The CPSC has done nothing. 

How is Tris-treated merchanidse to be destroyed? It does not bum very easily 
since it is flame retardant, and when it burns who knows what noxious gases might 
pollute the atmosphere. Should we bury it in landfill beside the radioactive waste of 
breeder reactors and let the Tris eventually seep into the surrounding soil and 
pollute the environment in that fashion? Should we use it as landfill? Should we 
dump it in the ocean? Should we shoot it to the moon? The CPSC is continuing to 
commit errors in not directing us with respect to disposal of these goods. 

The CPSC has declared that washed Tris-treated garments are safe. It would be 
interesting to know how it came to this conclusion in the face of allegations by 
environmental groups that such is not the case. 

We clearly see that the U.S. Government made many errors in this whole process. 
Furthermore, it continues to perpetuate the mistakes of the past, and, as a result, 
the manufacturers or children's sleepwear and other parties involved in sleepwear 
production continue to sufTer. The entire episode smacks of inequity, a severe lack 
of common sense, and an injustice particularly to the garment manufacturers. I 
urgently request that the committee give favorable consideration to this legislation. 

TESTIMONY OF STEPHEN E. SCHNITZER, EXECUTIVE VICE 
PRESIDENT. PAJAMA CORPORATIONS OF AMERICA, AND 
MANNY KAY, PRESIDENT, TOP FORM MILLS 
Mr. ScHNiTZER. Mr. Chairman and members of the subcommit- 

tee, my name is Stephen Schnitzer, executive vice president of the 
Pajama Corporation of America, Inc., a small New York corpora- 
tion with a plant in Tennessee. 

I want to take this opportunity to profoundly thank the subcom- 
mittee and you, Mr. Chairman, for providing us with this opportu- 
nity to testify on this still critical legislation. 

It has been a little over 14 months since this catastrophe hap- 
pened to us, the small pajama manufacturing companies and, in 
fairness, it hit us harder and more severely than amy other seg- 
ment of this entire industry. In fact, we are still reeling from the 
impact of the original Consumer Product Safety Commission ban 
on Tris. 

We are hanging on by our fingertips having barely withstood the 
actions of the Commission, the continuing squeeze from the large 
retailers, dehumanizing humiliations from the Small Business Ad- 
ministration and outcries from misinformed consumer groups. 
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Now we have only the Congress and this subcommittee to look to 
for answers to the continuing questions of whether fairness and 
justice exist in our regulated 20th century American society. 

Let me review quickly for you the events that have occurred in 
the last year from the perspective of a small pajama manufacturer. 

At first, we accepted the ban itself and only sought redress in the 
courts by attempting successfully to compel the Commission to 
spread the economic impact of repurchase more equitably through- 
out the chain of distribution and production to the mills and ulti- 
mately the chemical companies themselves. 

It was clear to us that the Commsision had not thought through 
the impact of a repurchase order that was made to end with us; for 
after ^1 we are the small neck of the hour-glass caught between 
the large textile mills and the large retailers and we are the least 
able to survive in a viable fashion when Government causes such 
massive commercial dislocation. 

We had to undertake a substantial effort in Federal District 
Court in Washington and, ultimately, in the Court of Appeals for 
the District of Columbia to overcome the Commission's lack of 
understanding and its continued reluctance to deal effectively with 
the bad situation it initially created. The Commission's false starts 
created confusion and cost us much in time and money. 

No one realizes either that we have had to rent enormous ware- 
houses to continue to store our recalled goods since the Commission 
has never to this day advised us on disposition. In addition we have 
had interest costs and insurance costs to maintain these storage 
facilities. And no matter what the outcome of this whole issue, I 
would still ask someone in a position of ultimate authority to tell 
me how to dispose of these goods. 

What do we do with them? 
Mr. MAZZOU. Can you wash Tris out? I was not here for some of 

the earlier testimony. Is it removable, just curiosity. 
Mr. ScHNiTZER. I am not a chemist. According to what the Com- 

mission said, according to the ban, it banned all Tris, whether it's 
washed or unwashed. 

Mr. MAZZOU. I was just asking a question; thank you very much. 
Mr. ScHNiTZER. Just as we thought that we had overcome this 

first hurdle by being able, under court order, to recoup only about 
one-third of our piece goods costs from the mills, a Federal judge in 
South Carolina, Robert Chapman, on June 23 of last year struck 
down the Tris ban and with it the one economic foothold we had 
gained. The Commission subsequently spoke of a new ban but they 
have never done anj^thing. 

And what of Judge Chapman's ruling last Jime? Well, ironically, 
that ruling did not change anything for us with respect to the 
retailers who continued, even with greater intensity, to return 
goods because they knew they could take advantage of our weak- 
ened position in our commercial relationship with them and be- 
cause they claimed, too, that the goods were simply not merchanta- 
ble. 

The hourglass was at work again. No mother would buy chemi- 
cally-treated pajamas, the Grovernment had poisoned the market- 
place and there was no way to undo that damage. 
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It was interesting to note after the Chapman decision that all the 
media perceived it as a victory for us but, in fact, it was a crushing 
defeat. The mills were off the hook for the moment; we could not 
afford to return any piece goods to them because there was no ban 
and no one was willing to enforce such returns. 

Then the court of appeals for the fourth circuit denied the Gov- 
ernment's motion for a stay of Judge Chapman's order pending its 
appeal and in so doing the circuit court pointed the way for the 
Commission to statutorily enforce all aspects of the recall. 

Initially, last summer the Commission pursued those unyielding 
retailers who had not cleared their shelves of Tris-treated sleep- 
wear. At the same time we begin to make demands, based on our 
statutory rights under the Federal Hazardous Substance Act, upon 
the mills to take back at least our uncut inventory; their response 
was to cite Judge Chapman's decision and charge us interest on the 
money they claimed we owed them for goods which they would not 
accept back. 

Based on this circumstance, the Government ultimately sued 
seven of the mills to force them to take back the goods from the 
pajama manufacturers. While our individual demands on the big 
mills form the basis for the (Government's suit we have not inter- 
vened because we, as small manufacturers, could not afford that 
litigation and therefore we are here today exercising our constitu- 
tional right to petition the Congress to seek this fairest of all 
possible solutions, which is the passage of this legislation. 

While we are engaged in these lengthy battles, we turned to the 
Small Business Administration for what we thought would be im- 
mediate financiad relief, but, even there, despite high-level meet- 
ings and prodding by us, the poor results have taken far too long to 
achieve and have been far too humiliating in terms of the lack of 
understanding of our industry and the demands made on us per- 
sonally. 

SBA is a bureaucracy that lacks internal communication; it is 
hard-bound by stifling rules and regulations administered by in- 
flexible bureaucrats who do not really understand business. We 
have even been threatened by the mills that an SBA loan would 
hurt our credit line. And, in addition to all this, we must repay 
whatever loans we might receive from SBA at 6%-percent interest. 

We did not want to go to the SBA in the first instance, but 
Government action has forced us to pursue this course. We feel 
strongly that other more fair avenues of economic redress should 
be open to us. 

And where are we today? Some of us have gone under; others are 
barely afloat and all of us, I can say without reservation, are in a 
worse economic position today than we were on AprU 8, 1977. 
Personally, my small company s plans for expansion have been set 
back over 48 months; our debt-to-equity ratio is poor and the worth 
of my own investment of time and energy is at rockbottom. 

We have been moved by our bank to a more burdensome method 
of financing which has increased our interest cost and given them 
at the same time a greater emiount of collateral. In summary, 
because of Tris we are all overleveraged, undercapitalized, and 
retarded in growth. 
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The adverse economic consequences for the cutters and sewers as 
a result of the ban have been devastating. Almost all of the apparel 
manufacturers are small, family-owned businesses with minimal 
cash reserves. These businesses require extensive credit from the 
financial community to carry them between the date they purchase 
the fabric or fiber until the time the retailers pay for those goods. 

As much as 6 months can elapse between the time the garment 
manufacturer ships the goods and the date that the retailer trans- 
mits payment. During that period the garment manufacturer relies 
upon his borrowing capacity and his incoming accounts receivable 
from the previous season. We have now been placed in an extended 
position with respect to our financing and available credit. 

We feel very strongly that the Tris situation is different from 
other Government recalls. After all, we in the industry were fol- 
lowing a Government-mandated directive when we were all forced 
to produce, within 1 year's time, a flame-retardant pajama that 
would meet the Government's specifications and also be a commer- 
cially viable product. 

You must understand that the garment had to feel right, too, 
before a mother would purchase it and put it on her child. Never- 
theless, we met our CSrovernment's mandate. But, what has hap- 
pened now is that the Government has changed its own rules in 
the middle of the game and we find that our only recourse is here 
with S. 1503. 

This situation is different from cranberries, cyclamates, saccha- 
rine, and toys. In those instances, private enterprise was simply 
using its own ingenuity in developing products that were found to 
be ultimately hurtful or harmful. 

Here, though, private enterprise was following its Government's 
orders when Government declared the product to be harmful. We 
believe that those two t3T)es of situations are distinguishable 
enough and compelling enough for the Congress to act to make us 
whole. 

We are as the small business children's sleepwear manufacturers 
particularly the one segment of the industry to suffer the most, to 
be least able to absorb the economic losses and, in many ways, to 
be the least culpable. Yet, we are the one segment of the whole 
industry to receive garments back even as we sit here though we 
are told by the big mills that no ban is in effect and, therefore, we 
must hold onto these goods ourselves. 

In many respects, our appearance here today is our last hope 
anjrwhere in Government to msike ourselves whole and to overcome 
the incredible chaos that Government has created in our business. 

We believe our story is compelling since it typifies the thought- 
lessness and unfairness of our Federal bureaucracy. 

While I am not a lawyer and not conversant with the law, I 
understand that fairness is as basic an American concept as justice, 
and I would implore this committee to apply both fairness and 
justice in its actions on our behalf. 

We ask for nothing more. 
Thank you. 
Mr. MAZZOU. Thank you very much. 
Mr. Kay? 
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Let me ask you, sir, for the purposes of time, if your statement is 
different thsin your comments? 

Mr. MANNY KAY. Somewhat different, yes. 
Mr. MAZZOU. Perhaps you can emphasize the different points. 
Mr. MANNY KAY. I would have to go through to pick out the 

actual points. I don't think it will take me that long. 
Mr. MAZZOU. Thank you. 
Mr. MANNY KAY. Mr. Chairman, my name is Manny Kay. 
I am president of Top Form Mills, Inc., of New York. Our firm is 

a manufacturer of children's sleepwear and other apparel. 
I sincerely appreciate this opportunity to appear before the com- 

mittee to seek a solution to a serious problem which has adversely 
affected many small manufacturers of children's sleepwear. My 
purpose here is not to reiterate what has been said about the 
reasons for the Tris ban. 

We have no quarrel with the April 1977 ban by the CPSC of 
children's sleepwear containing Tris. According to the state of the 
scientific data, it was the judgment of an agency of the U.S. Gov- 
ernment that Tris is a carcinogen, and that it possesses a severe 
potential hazard to the children of our country. 

However, the manner in which the ban was instituted, combined 
with the events which followed, perpetuated a long series of mis- 
takes and errors on the part of our Government. The impact of 
these have fallen entirely on the small business segment of the 
children's sleepwear industry. 

The debacle of the Tris ban and its aftereffects did not begin on 
the date that this substance was bsmned by the CPSC, rather it 
began back in 1970 and 1971 when the children's flammability 
standards for sleepwear were first proposed by the Department of 
Commerce and were ultimately mandated by law. 

Before the sleepwear standards were put into effect, cotton was 
used in 90 percent of children's sleepwear. After the sleepwear 
standards took effect, other fibers accounted for 90 percent of chil- 
dren's sleepwear. 

The Department of Commerce gave the industry 2 years to meet 
the standards because it recognized that there were almost no 
fabrics in existence which would meet the requirements of the 
regulation. 

The industry strongly objected, but was overruled by the Depart- 
ment of Commerce, which decided that it would be technologically 
practical for the msyority of the companies in the industry to 
comply with the standards within 24 months. Some companies, in 
fact, would be able to comply within 12 months. 

The industry was wrong; we met the requirements within the 
time frame set by the standard. Nevertheless, the standard 
"forced" technology in that the technology did not then exist to 
comply, but the Government requested the large mills, particularly 
manufacturers of fibers and fabrics, to develop a fabric that would 
be flame retardant. A crash program was undertaken by these 
mills to meet the needs of the Government and of society. 

Mr. Chairman, the manufacturers of children's sleepwear have 
requested the Federal Government to provide for the payment of 
losses incurred as a consequence of the ban. Such assistance by the 
Federal Government is not unique in the history of our country. 
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For example, $1 billion has been expended for railroad revitaliza- 
tion and such assistance has been given to our aircraft industry to 
insure its continued viability. These instances indicate a recogni- 
tion by Congress that certain areas of business must be helped in 
order to insure their survival. 

In addition, specific precedents exist for indemnification: 
One, the 88th Congress enacted a bill which gave the Court of 

Claims the power to consider farmers' claims for losses which 
resulted from the Food and Drug Administration's admitted error 
in seizing a contaminated spinach shipment. The spinach shipment 
was shown not to be contaminated and the farmers recovered 
approximately $300,000 (Private Law 88-346). 

Two, it is well known that the Department of Agriculture is 
authorized to pay claims arising when the Government or the 
Department orders the destruction of animals, plants, or other 
materials for the purpose of controlling and eradicating communi- 
cable diseases in livestock or poultry (21 U.S.C. 114a, 13a). 

Three, the Administrator of the Environmental Protection 
Agency is directed to indemnify manufacturers of pesticides for 
inventory losses suffered because of the Administrator's suspension 
or cancellation of the registration of the pesticide, unless the man- 
ufacturer knew the pesticide did not meet registration require- 
ments and continued to produce it without notifying the Adminis- 
trator (7 U.S.C. 135m). 

Four, private parties who clean up an unlawful discharge of oil 
or a hazardous substance into or upon navigable waters can sue 
the Government in the Court of Claims to recover the costs of the 
cleanup if they can show that the discharge was caused solely by 
an act of God, an act of war, negligence on the part of the U.S. 
Government, or an act of omission by a third party (33 U.S.C. 
1321(i)). 

5. Fintilly, a case that was widely reported in the press involved 
the owners of sheep and other livestock in parts of Nevada and 
Utah. Evidently, top secret biological and/or chemical agents were 
accidentally released in those areas and contaminated certain 
flocks of animals. I do not think that there is much doubt that the 
cattlemen and sheep ranchers involved were quietly, fully, and 
secretly compensated by the U.S. CJovernment. 

All of the above are clear precedents for indemnification of pri- 
vate parties by the U.S. Government. The common elements of the 
preceding five examples are errors, omissions, or accidents caused 
by the Government which did damage to private individuals or 
companies. 

The entire sequence of events from the moment the flammability 
standards were enacted through the date of the Tris ban and 
continuing to the present day contains the same recurring pattern 
of errors. 

The Government made errors in the issuance of the original 
regulations. 

First, earlier this year, the CPSC eliminated the residual flame 
time (RFT) requirements of the FF-3071 standard. In justifying the 
elimination of the RFT, the CPSC said that its objectives were to 
reduce the necessity for the use of flaune retardemt chemicals in 
children's sleepwear. In 1971 the Department of Commerce knew 
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without question that chemicals whose properties were not entirely 
known at the time would be necessary to comply with the stand- 
ard. The best and most effective of these chemicals was Tris. 

Second, the CPSC decided that there would be no significant 
reduction in the safety of children of all ages if the RFT standard 
was deleted. The Commission cites burn studies which showed that 
in only 2 out of 714 cases does melt drip appear to contribute to the 
burn injury. In other words, newer data has thrown doubt on the 
bum injury figures used to justify the original standards. 

The CPSC made several mistakes in the ban itself 
First, they decided that the manufacturer of the garment should 

bear the entire burden of the ban and repurchase all Tris-treated 
garments. The Federal courts forced the CPSC to reconsider its 
method of allocating the economic injury and the CPSC complied 
by allocating such injury to the fabric producers, the fiber produc- 
ers, and the chemical manufacturers, in addition to the garment 
manufacturers. 

The CPSC committed further error in not allocating some re- 
sponsibility for Tris-treated merchandise to retailers, many of 
whom have made a profit on the ban. Not only have retailers been 
permitted to ship back all unwashed garments in their inventory to 
the manufacturers and then require the manufacturers to pay for 
those garments plus transportation costs, but the retailers have 
also chosen to ship back every old garment in their inventory 
which had been reduced in price for clearance and not sold. 

The profit was derived from the difference between the mark- 
down price and the original higher price paid to the manufacturer, 
which is quite obvious. 

The CPSC made a further error in failing to direct us how to 
physically dispose of the contaminated merchandise. Even if the 
Tris ban were removed and the Government declared Tris to be 
entirely safe, there is no market in this country for Tris-treated 
merchandise or, for that matter, any chemically treated children's 
sleepwear. The Government has created fear in the minds of retail- 
ers and consumers that all chemicals involved in children's sleeph 
wear are unsafe. 

Who is to destroy Tris-treated merchandise? When there is a 
contaminated food product on the market, the Food and Drug 
Administration recalls and/or seizes the merchandise and physical- 
ly destroys it. When the U.S. Customs Service intercepts millions of 
dollars of cocaine or heroin on its way through U.S. ports of entry, 
it seizes and destroys such materials. The CPSC has done nothing. 

How is Tris-treated merchandise to be destroyed? It does not 
burn verv easily since it is flame retardant, and when it bums who 
knows what noxious gases might pollute the atmosphere. 

Should we bury it in landfill beside the radioactive waste of 
breeder reactors and let the Tris eventually seep into the surround- 
ing soil jmd pollute the environment in that fashion? Should we 
use it as landfill? Should we dump it into the ocean? Should we 
shoot it to the moon? 

"The CPSC is continuing to commit errors in not directing us with 
respect to disposal of these goods. 

The CPSC has declared that washed Tris-treated garments are 
safe. It would be interesting to know how it came to this conclusion 
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in the face of allegations by environmental groups that such is not 
the case. 

We clearly see that the U.S. Government made many errors in 
this whole process. Furthermore, it continues to perpetuate the 
mistakes of the past and, as a result, the manufacturers or chil- 
dren's sleepwear and other parties involved in sleepwear produc- 
tion continue to suffer. 

The entire episode smacks of inequity, a severe lack of common- 
sense, and an injustice particularly to the garment manufacturers. 

I urgently request that the committee give favorable considera- 
tion to this legislation. 

Thank you, Mr. Chairman. 
Mr. MAZZOU. Thank you very much, gentlemen. 
I would like to ask Mr. Schnitzer a question. 
First of all, what type of material do you use today to make your 

children's sleepwear? 
Mr. SCHNITZER. We use fabrics that are made of 100 percent 

polyester primarily for children's sleepwear. 
Mr. MAZZOU. IS that true with the industry as a whole? 
Mr. SCHNITZER. I would think so. There are some other blends of 

fabrics that can be used, modacrylics have been used in the knit 
area. Some nylons are used, but basically I think the staple product 
is polyester today. 

Mr. MAZZOU. These have been cleared by some regulation as to 
flammability? 

Mr. SCHNITZER. The mills, even from the first instance, we have 
always purchased the fabric to meet a standard from the mill. And 
because  

Mr. MAZZOU. The mill represents to you that it meets a stand- 
ard, because I understand bales or rolls of material are sent to you, 
and you do the cutting and sewing, and the garment is sent to X, 
Y, and Z retailer. 

Mr. SCHNITZER. We purchase the fabric from the mill, and since 
the ban has taken place or actually before the ban when the issue 
over Tris became one we were aware of, the mills started to work 
on No. 1, different chemicals, and then No. 2, on fabrics that had 
no chemicals, and the real reason that the work was done to 
develop fabrics without chemicals was because the retail communi- 
ty said, look, we have had enough. 

Mr. MAZZOU. AS Mr. Kay was saying. 
Mr. SCHNITZER. Yes, enough of this whole thing, and we don't 

want £my fabrics unless they are chemically free, "rhe major retail- 
ers in the country asked that and then the entire retail community 
followed suit. 

Mr. MAZZOU. If I understamd correctly, a mill then from whom 
you buy your material has represented to you that this material 
meets whatever flammability standard? 

Mr. SCHNITZER. Meets U.S. standards. 
Mr. MAZZOU. YOU are reljdng on them today as you relied upon 

them 5 or 6 years ago? 
Mr. ScHNrrzER. Yes. 
Mr. MAZZOU. When they sold you Tris? 



349 

Mr. ScHNiTZER. Yes, today we might be a little more inquisitive 
in hindsight but, basically, we still are requiring them to meet the 
standard. 

Mr. MAZZOU. Basically, you are sajdng to the manufacturers you 
pretty much have to rely on somebody else's representation be- 
cause you cut and sew, is that basically it? 

You don't test; you have no chemist on your staff? 
Mr. ScHNiTZER. We have no chemists on our staff. 
Mr. MAZZOU. Let me ask you on page 6 of your statement you 

distinguish your case from cranberries, cyclamates, saccharine and 
toys by saj^ing in those cases private enterprise was using its 
ingenuity in developing a product later found to be harmful. 

In your case, private industry was following the Government's 
order. Wasn't private industry using its own ingenuity in meeting 
a Government standard by coming up with Tris? Therefore, why 
should this kind of ingenuity be distinguished from the other kind 
of ingenuity, one rewarded and the other one not? 

Mr. ScHNiTZER. There simply the chemical industry is the one 
that developed Tris or had Tris developed. The segment of industry 
that we purchased our raw material from made a decision, an 
economic decision or one based on a r^rulatory decision that they 
could use Tris to meet this standard. 

At the time when we purchased this we had no idea that there 
was any or we didn't know about the word Tris. We knew that we 
were again buying that fabric to meet a standard that the Govern- 
ment had told us we had to meet in terms of selling the product to 
the retailers. 

Mr. MAZZOU. Mr. Kay? 
Mr. MANNY KAY. May I try to supplement that remark? 
Mr. MAZZOU. YOU talked yourself of distinguishing certain cases. 
Mr. MANNY KAY. I believe what Mr. Schnitzer intended was the 

fact the cyclamate and other industries he mentioned were brought 
out for public use for personal profits of companies who were 
ingenious enough to develop something that could replace some- 
thing for the sake of their own profits. 

They made those profits, but later, whatever their penalties were 
when it was found to be unsafe, that is completely contrary to Tris. 
We didn't put Tris into our products or use "Tris knowingly or 
unknowingly to make profits, additional profits, new products. We 
just complied with the law that said you must have flame retar- 
dants. 

Mr. MAZZOU. Mr. Kay, while you have the microphone, let me 
ask you this, if I understand the sequence of events, there was an 
April 1977 ban issued by the Consumer Products Safety Ck)mmis- 
sion as to Tris. 

Now, when did you hear, you, yourself, Manny Kay, hear of the 
AprU 1977 ban? 

Mr. MANNY KAY. April 7. 
Mr. MAZZOU. How was it communicated to you? 
Mr. MANNY KAY. If I recall correctly, a telephone message from 

our legal people. 
Mr. MAZZOU. Who had been monitoring the action and watching 

it in some fashion? 
Mr. MANNY KAY. Yes. 
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Mr. MAZZOU. What did you get, or what was the substance of 
what your attorney told you? 

Mr. MANNY KAY. If I can recall correctly  
Mr. MAZZOU. I mean what you derived. Does it mean you could 

do certain things and not other things? 
Mr. MANNY KAY. Actually, we reacted to that a month prior to 

that. When the original—I think it was in March—comments were 
made, it looks as though this Ames test will prove this to be 
carcinogen, and that the final results are being awaited by the 
CPSC. At that time, we stopped production. 

Our customers would not accept merchandise which they had a 
contract, and we came to a complete standstill. 

Mr. MAZZOU. In other words, your retailers were being advised 
by their own attorneys, whatever, that Tris was in a questionable 
position and might well be banned, so they were not bujring it from 
you for at least a month or so, and you were not making it? 

Mr. MANNY KAY. We stopped right in the middle of it. We had 
the order. 

Mr. MAZZOU. Your fabrics stayed in the comer, or up on the 
wall; that is it? 

Mr. MANNY KAY. That is correct. 
Mr. MAZZOU. IS that basically your situation? 
Mr. ScHNTTZER. It is even a little more dramatic than that. We 

were very concerned about Tris because we do such a large amount 
of business in fabrics that had been treated with Tris, and when 
the first information started to come out in 1976, we started talk- 
ing to the mills that we purchase fabric from, sajang, what are you 
going to do about this thing? We should get out of it. It is bad. Let's 
make a change. 

The mills said they were working on changes, that they had 
other chemicals they felt could do the job, but there were a lot of 
problems involved in running these chemicals in production, and 
that they were trying to get them worked out. 

One mill in particular told us they were going to not ship Tris 
unless specifically requested to do so by a customer. 

In our particular case, we thought we v/ere clear of any Tris in 
our inventory, for the most part, except some carryover fabric from 
the prior season. When the ban came, and we did the checking 
with the mills, we found we had a substantial amount of Tris fabric 
shipped to us—there was no ban, so it could be done legeilly—but 
we thought we were receiving non-Tris fabric. 

Mr. MAZZOU. Even for a professional like yourself, it is a hard 
thing to distinguish if a fabric has been treated with Tris? 

Mr. ScHNiTZER. There is no way. 
Mr. MAZZOU. YOU have to look at a carton that the material 

comes in or some sort of tag, or what? 
Mr. ScHNiTZER. On the purchsuse order and on the invoice the 

word Tris or chemical never shows up. 
Mr. MAZZOU. SO really basically your industry relies on repre- 

sentation made to it by others? 
Mr. ScHNiTZER. Yes, sir. 
Mr. MAZZOU. Let me ask both of you gentlemen, would you say 

your experience with respect to the small garment manufacturers 
of children's sleepwear is basically about the same, that is, from 
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1976, 1975, that there was concern and contact between the manu- 
facturers and the fabric people and attorneys, and so forth? Is that 
basically the case? 

Mr. ScHNiTZER. In our case, the contact was not with either 
manufacturers or attorneys until really, say, 3 months prior to 
when we thought the ban would take place, other than for just 
discussion purposes. We had a lot of contact with the retailers and 
people we bought fabric from. 

Mr. MANNY KAY. Pretty much the same thing. 
Mr. MAZZOU. Would it be fair to say, without trying to put words 

in anybody's mouth, that unlike what has been somewhat charac- 
terized, you guys didn't spin and cut, and sew and produce up until 
the very last 12 o'clock, high noon, in order to get the garments out 
there? 

Mr. MANNY KAY. No. 
Mr. SCHNITZER. No. 
Mr. MAZZOU. So that you were being somewhat, if you would use 

the term, prudent, or careful or watchful or mindful of what was 
happening? 

Mr. MANNY KAY. By all means. 
Mr. MAZZOU. The gentleman from Virginia. 
Mr. HARRIS. Thank you, Mr. Chairman. 
Mr. Schnitzer, I note on page 6 of your statement that you make 

the statement that following a government mandated directive, we 
were all forced to produce within 6 months' time flame-retardant 
pajamas. Your oral testimony was 1 year's time. 

Mr. SCHNITZER. That was a correction from yesterday. 
Mr. HARRIS. I thought there was a 2-year time. 
Mr. SCHNITZER. The actual legislation that directed us to make 

the garments flame-retardant, there was a 1-year time. The De- 
partment of Commerce had been working on the issue for 2 years, 
you know, sajdng it was really a 2-year time. But from the time a 
directive was actually made, saying that you will comply, there 
was a 1-year time frsmie. 

Now, I would like to comment further on that, that in reality 
there really isn't a 1-year time frame. It is a 1-year time frame to 
ship the product, but in terms of the manufacturing process, based 
on the seasonality of the sleepwear business, where approximately 
70 percent of it is done in the fall season of the year, you are 
basically building inventory in your business on a year-round basis 
to ship for that fall season, so effectively, the mUls were really 
mandated to develop a fabric that would meet that standard to 
ship to the cutters and sewers within a shorter time frame than 
what the actual legal documents say, because we would have to get 
fabric, for instance, in January to start shipping a fall product in 
June. We would start building that inventory. 

Mr. HARRIS. I guess I am still confused with the difference be- 
tween 1 and 2 years. You are saying that the directive was issued 
in a way you only had 1 year. 

Mr. MANNY KAY. Actually it was 2 years, but the regulation said 
if you didn't comply within 1 year, that during the second year you 
would have to so label the merchandise that it was not flame 
retardant. That was actually 2 years. 



352 

Mr. HARRIS. Thank you. That perfects my knowledge. I didn't 
realize that was the case. One-year time with your leadtime, and I 
am somewhat familiar with the industry; it would be a hardship to 
meet that. You were pressed. 

Your statement implies that the government somehow mandated 
Tris. You have no way of knowing, do you, that government man- 
dated Tris. They certainly didn't mandate Tris. They mandated 
standards. 

Mr. ScHNiTZER. Yes. 
Mr. HARRIS. And you have no way of knowing that those stand- 

ards could not have been met in any way, do you? 
Mr. SCHNITZER. No. 
Mr. HARRIS. The essential question here, I know you have been 

here at the testimony, that has to be resolved is what is the 
responsibility for the suppliers? 

I know your type of business well enough to realize that you 
have to depend on suppliers; you are ordering, again, certain stand- 
ards. You have to make a presumption that the suppliers have met 
those standards in a satisfactory manner. 

So don't you think that the supplier has a responsibility to 
determine whether they are meeting those standards in a responsi- 
ble manner? 

Mr. ScHNiTZER. Which standard are you referring to? The flame- 
retardant standard? 

Mr. HARRIS. Basically, start out with the Government saying 
after a great number of years of having a statute on the books that 
said we should be careful about fabrics and their inflammable 
characteristics, to finally issue standards, because apparently they 
felt the industry was not coming along well enough as far as 
coming up with a safe product. 

Those standards are issued, and so you know you have to meet 
those standards. So I presume you go to the supplier and say you 
need fabrics that meet those standards. 

I guess, in addition, you don't feel that you have to say, well, 
make sure you don't meet those standards in a way that causes 
rashes and cancer, and things like that. 

I presume you go to the supplier with the understanding, or at 
least the implied warranty, that he is going to meet those stand- 
ards in a way that is acceptable as far aa health and safety stand- 
ards are concerned? 

Mr. ScHNiTZER. Initially there were certain fabrics that were 
developed for flame retardancy. Somebody talked about one that 
had 30 percent chemical in it, tmd it was as stiff as a board. 

For 3 years in our area we used a fabric made out of 100-percent 
cotton flannel that was treated with a different chemical, not Tris. 
I think it is p3T0vatex, and this chemical caused the fabric to 
weaken; it would weaken so much that we received, I would say, a 
ten times greater return of product to us because the seams would 
break after the first washing, because the chemical had weakened 
the cotton fabric so much and there was no way the mill could 
develop a way to treat the fabric in order to prevent this from 
happening. 

'This is something we lived with until we had to eliminate all 
topically treated fabrics. 
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Mr. HARRIS. Basically my question is, do you feel that when the 
supplier told you that it was supplying you fabric that met the 
safety standards that they had a responsibility to also achieve that 
in a way that was not harmful to the heedth and safety? 

Mr. ScHNiTZER. I think they had a responsibility, yes, to insure 
that we were receiving a product that was safe to distribute. I feel 
that is their responsibility. 

Mr. HARRIS. In your review of the situation, do you feel—and any 
of you can answer this—that the suppliers exercised the necessary 
responsibility, or if they perhaps fell down on the job of making 
sure that what they were sending you was safe? 

Mr. MANNY KAY. They exercised the responsibility on toxicity, as 
we understand from some prior testimony, and we also learned 
that their was no way of testing for any carcinogen problem until 
the Ames test came into effect, and that took many, many years 
before that was proven to be somewhat or potentially accurate. 

So that even though a mill might have dreamed of something 
being potentially cancerous, it would have taken far more years 
than the Government had permitted any of us to ship children's 
pajamas to comply with the flame-retardancy act. 

Mr. HARRIS. That seems to say that you feel perhaps the suppli- 
ers were as responsible as they could be to test out as far as health 
hazards were concerned, on the product they were supplying you? 

Mr. MANNY KAY. I couldn't answer that either way, because that 
is their business, and I don't know what test they make on health 
standards. 

Mr. HARRIS. But this is your business, too. If you are going to 
rely on your supplier and say that is not my job to determine that 
the fabric is safe, that is the supplier's job. 

Mr. MANNY KAY. We, as a small manufacturer, rely on two 
people, the mill people and the giants that we do business with. 
They tell us what the hell to do. 

Mr. HARRIS. I understand your situation. I don't think you want 
to give the committee the impression that the small manufacturer 
is the only one in this business. You may have some competition 
that is vertically integrated that are pretty big guys, don't you? 

Mr. SCHNITZER. There are some that are quite large, yes. 
Mr. HARRIS. This is where you run into problems. It is one thing 

for us to listen and be terribly ssmtipathetic with the relatively 
small manufacturer, but then we also have to consider the manu- 
facturer who may not only sew and cut, but may also spin or 
weave—I don't know whether you weave in your industry any 
more or not. 

Mr. SCHNITZER. We do both. 
Mr. HARRIS. And knit. Also, may even do some spinning. That 

manufacturer, I don't know who he relies upon; he is doing pretty 
much of it himself and there are even some that are directly 
involved in introducing and were directly involved in Introducing 
Tris in their product. 

I don't suppose anybody at the table was directly involved in 
introducing "Tris in the product. 

Mr. SCHNITZER. I don't think so. 
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Mr. HARRIS. There are some in the apparel manufacturing indus- 
try that were directly involved in introducing Tris in the product, 
were there not? 

Mr. MANNY KAY. Not that I am aware of. Not a cut and sewer. 
We would have nothing to do with the fabric. 

Mr. HARRIS. My point is there is some cutting and sewers that go 
pretty far back as far as production is concerned, maybe as far 
back as the thread; isn't that correct? 

Mr. MANNY KAY. They may be verticals. 
Mr. HARRIS. Yes, sir. You know about them; they are pretty 

tough competition, aren't they? 
Mr. MANNY KAY. Anybody vertical usually is. 
Mr. HARRIS. I had testimony yesterday from one person in your 

industry that said that he didn't know what Tris was until the 
order came out; he had never heard of it before. Were you in that 
situation? 

Mr. MANNY KAY. We had heard the name Tris. Our large cus- 
tomers told us more about it than our suppliers. 

Mr. HARRIS. Were you under the impression that Tris had been 
certified by the Grovemment as safe, or do you feel that the Gov- 
ernment had at sometime certified this chemical? 

Mr. MANNY KAY. Not to our knowledge; no. 
Mr. HARRIS. Thank you, Mr. Chairman. 
Mr. MAZZOU. Thank you very much, Mr. Harris. 
Mr. Cbffey? 
Mr. CoFFEY. No, thank you. 
Mr. MAZZOU. Before we leave, on a lighter note, I am sure you 

have been told a thousand times you look like Buddy Hackett. 
Thank you very much for your testimony. 
The panel would be very happy to hear from Ms. Eveljrn Dubrow, 

vice president, International Ladies Garment Workers Union, a 
congressional observer, I guess, you would say. It is nice to have 
you. 

TESTIMO^nf OF EVELYN DUBROW, VICE PRESIDENT, INTERNA- 
TIONAL LADIES GARMENT WORKERS UNION, WASHINGTON, 

D.C. 
Ms. DUBROW. Just a lobbyist. 
Thank you, Mr. Chairman, and members of the committee. I do 

not have a prepared statement. I would like to be able to submit 
one in the record. 

Mr. MAZZOU. Without objection, it will be made a part of the 
record. 

[The prepared statement of Ms. Dubrow Follows:] 

STATEMENT OP EJVELYN DUBROW, VICE PRESIDENT AND LEGISLATIVE DIRECTOR, 
INTERNATIONAL LADIES' GARMENT WORKERS' UNION 

The International Ladies' Garment Workers' Union is pleased to join its employ- 
ers engaged in the manufacture of children's and infants' sleepwear in support of 
H.R. 7158 dealing with the ban on the use of the chemical Tris in apparel. This 
measure would permit the U.S. Court of Claims to establish the dollar value and 
judge the losses sustained by the manufacturers and producers of goods outlawed by 
the Consumer Product Safety Commission because such goods contained Tris. 

To pass such legislation, already enacted by the Senate of the United States in S. 
1503, would be simple justice for thousands of workers employed in 100 plants 
across the country producing children's sleepwear. These workers and these employ- 
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ers, through no fault of their own, became victims of an inequitable decision by the 
Consumer Product Safety Commission that producers of children's sleepwear made 
of Tris-treated fabric were to be fmancially responsible for the recall of all such 
sleepwear. In addition, there was a cease and desist order dealing with the contin- 
ued manufacture of Tris-treated apparel. 

Let me make it clear for the record that the ILGWU did not oppose the imposi- 
tion of the Tris ban. On the contrary, not only did the Union support the CPSC 
decision to outlaw the use of the Tns-treated fabric, but it opposed the idea that 
such garments should be shipped abroad to countries where the consumer safety 
laws are not as stringent as ours. It is our firm belief that what might be hazardous 
to American children obviously could be hazardous to children elsewhere. 

However, in obeying the CPSC order to not only discontinue the use of Tris- 
treated fabric and to recall such garments as were distributed to retailers, a very 
unfair burden was placed on children's sleepwear manufacturers. There is no way 
in the world that these employers could be aware that the fabric contained a 
chemical that could be considered carcinogenic. These materials were sent to them 
and used by them in good faith. When the order came down, it meant that thou- 
sands of yards of Tris-treated fabric would have to be abandoned, a very costly item 
to the manufacturer. More than that, the tremendous amount of monev involved in 
recalling or repurchasing the sleepwear items already distributed became very 
prohibitive. 

To shore up the argument that this decision put the greatest burden on those 
least responsible for the use of Tris in children's sleepwear is the unanimous 
support for the legislation before this Subcommittee today by all of the members of 
the present consumer Product Safety Commission contained in a letter to the 
Chairman of the House Judiciary Committee, Peter Rodino, dated April 27, 1978. 
The letter stated that the manufacturers of children's sleepwear "have been eco- 
nomically harmed through no fault of their own." The Backjground on the prohibi- 
tion of the use of Tris is an interesting one and clearly indicates that the failure to 
recognize the dsmgers of Tris did not lie with the manufacturers of children's 
sleepwear. 

In 1953, Congress passed, and the President signed, the Flammable Fabrics Act to 
remove very combustible fabrics from the market. 

In 1967, the Act was amended to allow the Secretary of commerce to issue 
additional standards. 

In 1971 and again in 1974, flammability standards were amended to where flame 
retardent chemicals could be added to the fabric. The sleepwear industry reported 
concern over possible health hazards from the use of chemicals. However, since 
their concern brought no evident reaction from the government agencies involved, 
the industry used the Tris-treated fabrics because the buying public showed a 
preference for these materials. 

The evidence that Tris might contain carcinogenic chemicals was produced in 
1976 by the Environmental Defense Fund in its petition to the CPSC to have the 
labels on Tris-treated garments call for three washings before use. 

In February 1977, the Environmental Defense Fund petitioned for a ban on the 
sale of garments containing Tris. 

April 1977 brought this ban by the CPSC under the Hazardous Substances Act. 
Conservative estimates placed on the value of goods involved by the ban came to 
about $50 million. 

This may not seem like an inordinate sum. However, looking at the sleepwear 
industry employing about 27,000 workers in small plants over the country, the need 
to bear the brunt of the Tris ban in recalling the finished sleepwear with total 
reimbursement to the retailers has already cause some plant closings and brought 
others to the verge of bankruptcy. 

Fortunately, most of the affected plants were able to shift to other products but 
those seeking credit for continued operations found the market loath to extend such 
credit. Only by a willingness to sustain personal flnancial losses were a number of 
eiMloyers able to hold on to their manufacturing establishments. 

'The fact that the CPSC did not pretest these fabrics early enough stands out as a 
form of misfeasance of the government. The financial fallout, therefore, should be 
borne by the government and not by the industry which sought to comply with the 
Flammable Fabrics Act. 

There is tmother reason why H.R. 7158 should be enacted by the House of 
Representatives. Thereafter, the conference dealing with this should take place and 
the final piece of legislation passed by both the House and the Senate should be sent 
to the Pr^ident's desk and signed into law. This should be done, not only because it 
is just and right to indemnify the manufacturers of children's sleepwear, but be- 
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cause of the ripple effect the ban could have on the industry and its thousands of 
workers as well as to the business life of the communities where the plants operate. 
Many of these are in rural areas where they are the only industry in town. The 
whole community suffers when an individual plant cannot survive and puts its 
citizens of the community out of work. 

In an industry such as the children's and infants' wear manufacturing, already 
plagued by import penetration because of which ILGWU members lose their jobs, 
failure to relieve the children's sleepwear industry from paying damages due to this 
Tris ban is one more unfair burden they are asked to assume. 

It is our hope that the Congress of the United States and the President will act 
with promptness to redress the inequities of the CPSC ruling on the use of Tris. 

To do this, this Subcommittee, the House Judiciary Committee and the House of 
Representatives should enact H.R. 7815 as speedily as possible. 

"The ILGWU wishes to express its appreciation for the opportunity to present its 
views on this legislation to the Subcommittee. 

Ms. DuBROw. The reason I don't have it prepared is because I 
want to get some statistics that will help in terms of your inquiry 
into this matter. I would like also to say that on behalf of the 
International Ladies Garment Workers Union—and we have about 
375,000 members now; we have lost 100,000 members in the last 10 
years, not all of it because of Tris, I can assure you, but there is 
certainly in that number of members that have been lost, workers 
who did work in factories making children's sleepwear, and so we 
are very concerned with this. I would like to say, too, that I want 
to narrow my testimony to just the garment manufacturers. I have 
no idea what the fabric mills have done, what the chemical mills 
have done, but I do feel in a sense the Government is responsible 
for at least partially indemnifying what the garment manufactur- 
ers went through in the matter of Tris. 

I happen also to be head of the AFL-CIO consumers subcommit- 
tee, and, as such, lobbied very hard for the Flammable Fabrics Act, 
because we believe in it; we wanted protection for people. But we 
also felt at the time that this was happening, and to go even 
further back, I guess I worked as hard for the establishment of the 
Consumer Product Safety Commission as any lobbyist on this Hill, 
again because we have people with whom we are concerned. Our 
resources are our members, and so their safety Emd their home life 
and everything concerns us, and consumer product ssifety was one 
of the things we were concerned with. 

But I feel when you do establish a commission, emd when that 
commission is supposed to set up regulations, that that commission 
has to go beyond just saying these are the standards, and you have 
to do this. 

It seems to me when the Flammable Fabrics Act was set up and 
the Consumer Product Safety Commission was given the responsi- 
bility of setting standards for fabric safety, that they should have 
immediately started to test certain things that were going to sub- 
stitute for the cotton that was used mostly for children's—or the 
flannel that was used. I grew up in the Dr. Den ton da3rs, and I 
must say I never got burned. My mother and father didn't smoke 
around me and didn't have matches around me, but there were 
some children who were burned, and one of the things we wanted 
to get away from was having them suffer for that. 

As a substitute, instead of having only minor accidents in terms 
of flammable fabrics used for children's sleepwear, we got Tris, and 
we have no way of knowing how broad that damage is. I think that 
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is a responsibility of the Government. You don't substitute one 
thing for another without being sure that the substitution is safe. 
And I feel that the Consumers Product Safety Committee, and 
perhaps even the Commerce Department, did not make their tests 
quickly enough on the chemicals that were going to be used. 

I assume that the chemical companies informed the Consumer 
Product Safety Committee and any other agency that was involved, 
that they had this chemical, and it seems to me that that was the 
time when the tests should have been made before Tris was manu- 
factured and used in the garment manufacturing of children's ap- 
parel. I think that is one of the things that shows Government 
responsibility. 

I think the chemical companies might be responsible, and the 
textile mills who certainly knew what was going into them may 
have been responsible, but as far as the garment manufacturer is 
concerned, I feel the Product Safety Commission had some respon- 
sibilitv in terms of their manufacturing and using what they 
thought was the kind of materials that met the standards set by 
the Government of the United States. 

Now, I would like to say for Congressman Harris' sake, and you 
know a little bit about the garment industry, I think, that there 
are really no large garment manufacturers that m£ike the fabric, 
weave and then send it in. Usually they are jobbers. For instance, 
you may have Sears, Roebuck that buys this, makes it; they make 
the fabric, but they job out; they contract out for the sleepwear, 
and some of the plants that we have under contract do make 
sleepwear for Sears, Roebuck, but they don't know anything about 
the fabric. They get the fabric that is sent to them by either Sears, 
Roebuck or any manufacturing concern that Sears, Roebuck has an 
interest in. 

But the garment manufacturer is small. If there are 25 or 30 
employees, that is considered a middle-sized garment factory. A 
hundred is considered a large factory, particularly in children's 
apparel. So that you can't very well ask that small manufacturer 
who has enough trouble, who has to deal with the union, finds the 
union is a good thing to deal with because we discipline our people, 
but he does have to pay the wages; he does have to have good 
working conditions; he does have to worry about getting the fabric; 
and he has all of those problems. You can hardly expect him to be 
responsible for saying to his fabric person, what have you got in 
here? And even if you told him, I wouldn't know what Tris was 
before all of this started. I didn't know what kind of a chemical 
goes into Tris. I don't even know what polyester is made of I know 
my people make the clothes. I know they use the fabric, but nobody 
r«dly knows the chemical terms, and if you told a manufacturer 
that he might not even know, he might go to his child—studying 
chemistry—and say, what is this all about? He would still have no 
way of knowing whether it was a safe product to use or not. 

"That is one point I want to make. The other point I want to 
make is I have people who are working on Tris. I have no way of 
knowing whether the use of that fabric will eventually show that 
they are subject to carcinogenic problems, because of the use of 
TVis, of working at it at the sewing machine. That may come many 
years later. But the point is the worker also should have been 
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protected by the Consumer Product Safety Ck)mmission establishing 
the decision whether Tris was a safe substitute for flammable 
fabrics of some kind or another. 

As I say, I have no statistics on how many jobs have been lost. I 
am sure some of them have. You have heard, however, that a 
number of the manufacturers have had credit for so long they have 
been able to stay open and get credit. They have gone to the Small 
Business Administration. We have been very disappointed in the 
way the SBA has handled this problem. We assumed that the 
Small Business Administration would be eager to help these people 
stay in business, when they realized they were going to be responsi- 
ble under the first decision made by the Ck)nsumer Product Safety 
Commission that the manufacturer of the sleepwear was going to 
have to pay all the money for recalling the Tris-wear that w£is on 
the shelves and not use it any further. 

So that it seems to me that in that sense you have a problem of a 
small manufacturer with all of the financial problems he may 
have, then being held responsible for a recall of everything, con- 
cern for: did the chemical concern have any concern; did the fabric 
company have any concern? In my estimation, if you are going to 
take it in terms of grade, the garment manufacturer was less 
responsible of any group in developing the product and producing 
the product, and should not have been asked to recall amd pay for 
the recall, frankly. This is my feeling about it, because these people 
are not knowledgeable; they didn't do it because they wanted to be 
harmful; they were doing it because the Government said they 
couldn't use certain fabrics. They were trying to comply, and sud- 
denly they have the roof fall in on them by being told they are 
responsible for every single item that is on the shelves that have to 
be recalled. We think that is wrong. 

And we feel that maybe the Government should look into that. I 
am not going to say that the chemical companies and the manufac- 
turing of the fabric companies should not be held responsible, but I 
maintain that in terms of the garment manufacturer, that the 
indemniflcation should cover them. That the Consumer Product 
Safety Commission had a responsibility, that the Commerce De- 
partment had a responsibility; that they should have recognized 
that a flammable fabric act instituted could not immediately be 
implemented unless you didn't want to make sure that what you 
were substituting wasn't going to be more harmful. 

I hope in my statement that I will try to get to you within the 
next week, I can tell you how many plants we have manufacturing 
children's sleepwear, how many workers they employ. I know it is 
at least 5,000; it may be more than that—how many of them have 
had financial troubles; how many of them had to apply to the 
banks for continued credit; how many of them have sedd to us, we 
cannot pay our health and welfare payments right now because we 
are in such a bind; and if you insist, we will have to close our 
doors. 

We have a union that is very sympathetic to the manufacturers 
because, for the most part, we have had good relations with them, 
and so we try hard to, within the law, not press them too much. 
But you can understand that is also a problem as far as we are 
concerned. If their credit is cut down, if they don't have the money. 
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if they go bankrupt, while wages are a priority, the health and 
welfare payments for our people are not a priority, and they go by 
the board, which means our retirement fund, our major medical 
fund, are all jeopardized by this kind of thing. 

I know it sounds as though I am getting a great ripple effect, but, 
believe me, I can produce a ripple effect when one plant goes 
bankrupt or closes its doors. So that you can see our concern with 
this, and we feel honestly that our people, as taxpayers, should get 
some protection from the Government. There should be some in- 
demnification that the manufacturers who in very good spirit 
wanted to comply with the law should not be penalized for comply- 
ing with something that later turned out to be more dangerous 
than having flammable fabrics. 

Thank you, Mr. Chairman, for the opportunity to present my 
point of view on behalf of my union. 

Mr. MAZZOU. Thank you very much. I appreciate it. Mr. Chair- 
man, with your indulgence, I have a couple of questions. One is you 
are a taxpayer and, of course, the workers in your organization 
who work are taxpayers. Do you feel manipulated or ripped off or 
exploited if taxpayers' money were to indemnify the industry by 
reason of this Tris problem? 

Ms. DuBROW. No, I really don't. I think our people would under- 
stand, and I think most taxpayers have to understand that the way 
you get effective Government is when they do make a mistake, 
they have to pay for it the same as anybody else. I commit a crime; 
if I am caught, I am supposed to pay for it. If I don't pay my taxes, 
I can be put in jail. So I feel that, on the whole, I doubt very much 
if the taxpayers would feel they are being put upon if there was 
indemnification. 

Mr. MAZZOU. Thank you. 
Second, you heard the testimony earlier of Congress Watch, that 

there is some concern as to whether or not proper prudence was 
being shown by the manufacturers in the sense of their being 
careless or unmindful of the possible dangers of Tris. What is your 
personal appraisal as to how prudent they were or lacking in 
prudence they might have been, and also with respect to the issu- 
ance of the ban, how much this side of the ban should they have 
quit producing, and so forth? 

Ms. DuBROW. Well, first of all, I doubt very much that any 
garment manufacturer that I know would have, if he had had any 
knowledge of Tris, used the fabric. I think they are smart enough 
to recognize that if the fabric were dangerous it would be wrong for 
them to do this, that it could cost them. 

I just don't think they have the entre' into finding out what is in 
chemicals. Most of them have lawyers, but lawyers are not chem- 
ists, and I don't think they think about that. I don't think they felt 
they had to inquire what the fabric was. They were told by the 
manufacturer that it was flame retardant. That was the only thing 
they had to be assured of, and they were assured of that, and there 
is no question that Tris was flame retardent. The fact that it was 
carcinogenic turned out to be something else again. 

So I don't think it was a case of their not being prudent. I think 
it was a case of their assuming that when the fabric manufacturers 
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sent the fabric to them they were getting what they had to do 
according to Government standards. 

Second, I don't think they had any notice of the ban. I don't 
think they were told by the Consumer Product Safety Commission, 
"We are now testing Tris and therefore you should be very care- 
ful," and even if they had told them, what would they use instead? 
They could not use the cotton; they were told that the regulations 
would not permit them to use what they are doing now, 100 per- 
cent polyester. So, in that sense, they were in a bind; but I don't 
think any of them, the minute they knew about the ban, continued 
going on and manufacturing. I cannot say there were not one or 
two, but I think most of them are fairly decent and they also have 
children who went through the rashes the same as you did, and so 
it just seems to me I think they tried to obey the law as quickly as 
they could. 

Mr. MAZZOU. Thank you vey much. 
Mr. Chairman? Excuse me. 
Mr. MAZZOU. The gentleman from Virginia? 
Mr. HARRIS. Thank you very much, Mr. Chairman. 
I have through the hearings tended to agree with your m^or 

point, that the garment industry as such probably had the least 
amount of responsibility in this whole area. We did have testimony 
that there is some vertical integration in the industry. I believe 
Carter Mills is the one that testified that they not only manufac- 
ture, cut and sew, but they also go back a ways as far as the total 
company is concerned. But the question was, who was responsible, 
and I take it from your testimony you felt the Government can 
make a mistake here and that the Government shares some re- 
sponsibility with respect to the situation that the garment industry 
has been put in; is that correct? 

Ms. DuBROW. Yes, I do, absolutely. 
Mr. HARRIS. But you don't believe you rule out the possibility 

that somewhere in that chain, whether it is the manufacturer of 
the chemical or what have you, there may also be responsibility? 

Ms. DuBROW. No, I am not ruling it out. I am being very narrow 
in my approach. Congressman Harris, in saying I think the Gov- 
ernment was wrong because they did not make the tests as quickly 
as they should have; but I also say if the responsibility is going to 
be shared, it ought to be with the chemical companies and the 
textile companies and not by the garment manufacturers. 

Mr. HARRIS. Leave my folks alone. 
Ms. DuBROW. Well, in a way, yes, we all protect our own, don't 

we? 
Mr. HARRIS. There is nothing wrong with that. 
The question that has to be resolved here, though, is to what 

extent the Government was responsible and, therefore, to what 
extent indemnification is appropriate and to what extent a supplier 
was responsible; and that question is not as easily resolved. I think 
you would agree with that. 

Ms. DuBROw. I would; but I think the Senate bill is a pretty good 
bill in that respect, it seems to me. I think it does take into 
consideration what the Government's responsibility was along the 
line. 
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I think it is a tough question for you to answer, but I think the 
committee can make the decision of where the responsibility lies by 
giving absolution to the garment manufacturers who in the long 
run did not know, did not have any advance knowledge of, what 
was going on and could not have been responsible as a result. 

Mr. HARRIS. One point of the testimony that I did want to test a 
little bit, though—I wonder what responsibility industry does have. 
It seems like it may be delegating an awful lot of responsibility to 
the Government if industry has to wait for the Government to 
issue a statement which determines whether a chemical is safe or 
not. 

It seems to me industry has some responsibility to determine the 
safety of a chemical before they start introducing it on the market. 
You would agree with that, wouldn't you? 

Ms. DuBROw. I am not a chemist and I have no knowledge of it, 
but I would think in that sense maybe the chemical companies 
have a responsibility of doing some laboratory work, along with the 
Grovemment; but. Congressman Harris, when the Government 
takes a responsibility for implementing legislation, which the Con- 
gress and the President believe should be established, I think with 
that goes the responsibility of immediately, when you set up regu- 
lation, of being responsible for seeing that those regulations are 
very carefully promulgated and that investigation is done in depth. 

I can see where the chemical company might—should have, per- 
haps, investigated the carcinogens within Tris. I don't know. I don't 
know whether they are required to by Government fiat or not; 
maybe they should be, but I do know when we set up a Consumer 
Product Safety Commission it was with the purpose of giving that 
Commission the right to set standards, and in giving them the 
right to set standards they also had the responsibility of making 
sure that when they set up those standards they were done within 
the jurisdiction given to them, that the tests had been made, that 
there was no, absolutely no question that the substitution was 
better than the original product. All of that, I think, is part of the 
business of establishing a commission and giving it a job to do. 

Mr. HARRIS. Would you hold the position that the regulatory 
agency not only has to tell the industry what it should do but also 
how it should do it? 

Ms. DuBROw. I think so. I don't see why not. It seems to me if 
you have a chemical company that is going to be responsible for 
producing something that is supposed to be safe and good for 
people to use, that perhaps the Government should say, '"These are 
the things you ought to do in developing those chemicals, frankly." 

The other thing that bothers me a lot is that while we are very 
concerned here with stemdards in this country, I know that fabrics 
come into this country that have not been tested in their own 
countries, and I am not at all sure that those imported fabrics are 
not just as dangerous or more dangerous than the fabrics we make 
here. And one of the things I have always felt is that there ought 
to be the same kind of labeling of fabrics coming in from other 
countries as the kind of labeling we demand in this country. 

Mr. HARRIS. There are not? 
Ms. DuBROW. No. 
Mr. HARRIS. I thought there was. 
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Ms. DuBROW. Well, that is one of the problems. I have been 
taking that up with the FTC. There is great deceptive labeling 
going on from abroad, and I think that the standard we put up for 
our people here, we ought to insist on, must be the s£ime standards 
for products coming from other countries; but that is another day 
and another story. 

Mr. HARRIS. I think you are right. 
Thank you, Mr. Chairman. 
Mr. MAZZOU. Thank you very much. 
Mr. Harris reminded me when he was talking about the respon- 

sibilities of Government to put their money where their mouth is. I 
always wondered how the IRS would have the gall to lay claiim for 
taxes against a person whose form was filled out by an IRS agent. 
It would seem to me that in itself is Government action, and you 
are relying upon the Government, and the Government turns 
around and says its agent has made a mistake; and so in a sense 
there is a need for Government to respond to its own, possibly its 
own mistakes. 

Mr. Chairman? 
Mr. DANIELSON. Thank you. 
Thank you, Mr. Mazzoli. 
You know this is the first time, Ms. Dubrow, you have ever been 

before a committee on which I have sat, and I want to say it is sort 
of a red letter day. 

Ms. DUBROW. Thank you very much. 
Mr. DANIELSON. NOW, I know why you are generally known as 

the most effective lobbyist in Washington. 
Ms. DUBROW. Thank you. 
Mr. DANIELSON. You know your subject. There is no hard sell, 

but you don't miss any of the bases, and I think I see you can even 
slip in a word on an important matter that should come up on 
another day at another time, and you do it very gracefully. I 
commend you. If I ever should want to be a lobbjdst, I will watch 
you. 

I appreciate your testimony very much and I really don't have 
any substantive questions; I just want to test out a couple of ideas. 

One thing you commented on was the repurchase requirements 
under our laws. I have never known of them until we started in on 
this bill. I don't know if you were here this morning, but Mr. 
Byington, of the Consumer Product Safety Commission, testi- 
fied  

Ms. DUBROW. NO, I was not, unfortunately. I wish I had been. 
Mr. DANIELSON. He commented on them, and in fact some testi- 

mony yesterday alerted us that this is a statutorily set forth proce- 
dure, only certain persons can require a repurchase, et cetera, and 
Mr. Byington has consented to send us a letter suggesting some 
changes in that law that would make it more equitable. However, 
he w£is in a situation where the factual situation existed and all he 
can do is invoke the law that applies, and it is not a very satisfac- 
tory law, so we will look into the repurchase provisions in the law 
which are a part of the Hazardous Substances Act. 

Now our committee, some people call it a court of last resort; I 
am more fond of calling it the one just beyond that, we are just 
this side of St. Peter. 
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Ms. DuBROW. To me, you are St. Peter. 
Mr. DANIELSON. I want you to understand something. Bills come 

in here when there no longer is any remedy available, nothing 
under the law, nothing in the courts, nothing anjrwhere; there is no 
place else to turn, so they come in here, and for a lawyer at least, 
it is pretty exciting, because we really have novel problems. But we 
have a rule of thumb that we try to follow, and that is, we try not 
to put a burden on the taxpayer to right these wrongs unless the 
Government either did something which it should not have done, 
and the people relying upon that misfeasance acted to their detri- 
ment, in other words, the Government did something they should 
not have done, people relied on it, and they got in trouble; or, in 
the alternative, the Government failed to do something which it 
should have done, and because of that omission people got in 
trouble and got hurt. 

In this case, whether we have a failure to do something which 
the Government should have done or the performance of some act 
which they should not have performed, we have not quite narrowed 
that down. It may even be a combination, for all I know, but I 
notice Mr. Harris has very carefully in the last couple of days 
approached the point of what did the Govenment do that was 
negligent or careless, where were we at fault? 

Let's start at the end of the process, excluding the exportation, 
because that is the substantive act here. The Government did issue 
a statutory interpretation in April of 1977 which for practical 
purposes says no more Tris. Should they have done that? There is 
some question. A number of witnesses have testified, even today, 
that they are not so sure that there is any compelling indication of 
carcenogenic qualities in Tris. Maybe it should not have been done 
at all. In that event, if the Grovernment cut off the sale of this 
merchandise when there was no reason to do it, the Government 
would have done something which it should not have done, and 
people have been hurt. 

Of course, you could not sell the stuff now if you tried, because it 
has a bad name. 

Ms. DuBROW. That is right. 
Mr. DANIELSON. And there may be merit in that. 
We can go back a little farther, a year earlier. The Government 

did receive some indications that there might be some reason to 
suspect Tris; they did not stop it then; they didn't even stop it 
prospectively, saying, "Well, sell the merchandise you have but you 
can't add any more 'Tris for a while", which they could have done. 

Ms. DuBROW. Yes; right. 
Mr. DANIEUSON. And the marketplace could have absorbed the 

stuff that was on the shelves and in process and nobody really 
would have been hurt, except you would have to find a new way to 
make the goods less flammable. In fact, there is some indication 
that a couple of years earlier it came to the Government's atten- 
tion that the National Cancer Institute was testing Tris, along with 
several hundred other products, to find out its qualities, good and 
bad. 

Now, I suppose if you would be going on the basis of absolute 
purity, that would be the first time there was any kind of an 
indication. Should they have done something then, and failed to do 



364 

it? Is that an omission? I am not satisfied in my mind, but it is 
helping me to go over these points. 

Then you can back way up to the beginning. We got the stand- 
ards on nonflammability. The manufacturers have told us that 
when those standards came out in 1971 there was no way that they 
could meet the standards without adding chemicals, and Tris 
seemed to be the commonly acceptable chemical in the trade for 
imparting a quality of nonflammability to fabrics, and it still can 
be used in draperies, et cetera, where you don't have a close skin 
contact. 

Maybe the Department of Commerce, setting forth the nonflam- 
mability standards, went too far; maybe this was an act the Gov- 
ernment should not have performed, requiring flammability stand- 
ards which were beyond the state of the art. "We just could not do 
it; we didn't know how." It is like imposing an edict that you have 
to have a cure for cancer tomorrow. Well, we would love to, but we 
just don't have it; that's all, and we did not have a way of putting 
out fabrics that were nonflammable within those standards, except 
by adding Tris. 

Now they didn't say you must add Tris; but they said it must be 
nonflammable to a certain degree, and the only way to do it was to 
put in Tris. 

Running over this history, there are two or three places where 
the Grovernment could have—it could be considered to have gone 
too far in either requiring that which was impossible at the time, 
or in banning something which maybe should not have been 
banned, or in not banning it when it should have, or in not issuing 
an order that—"Sell what you have got, but don't add any more." 

And there is a good indication. 
In 1974 the Etepartment of Commerce issued a second set of 

instructions, sizes 7 to 14, you could have a more relaxed standard 
of flammability, but they didn't change the sizes zero to six, which 
they could have done at the same time. 

Now the manufacturers have told us that when the second stand- 
ard came in for the larger sizes, they were able to meet the flam- 
mability standards without adding Tris, and the industry was start- 
ing to move away from it; and, in fact, if the Department of 
Commerce had just applied the new regulation to all sizes, across 
the board, they probably all would have moved away before 1976, 
so we wouldn't have had the 1977 disaster that took place. 

So we have a lot of places to evaluate here. 
I repeat, none of these is a question. I am just trying to articu- 

late something. 
Ms. DuBROW. Well, I think it is an interesting review, and I 

think what it does, Mr. Chairman, is raise exactly the questions 
that I would want to raise in my testimony, which is, where is the 
responsibility and how deep is the responsibility, and a caution, 
that when we pass laws or set up commissions, that perhaps we 
have to be able to indicate to them that they either don t rush into 
setting up regulations without good amalysis, or, doing that, being 
protective, and in banning Tris I must say for myself I would 
rather be on the side of the angels and say if there was any 
question that there was a carcinogenic element in it, that should 
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have been banned. I would feel that way about it, very honestly, 
for the sake of the children. 

Mr. DANIELSON. MS. Dubrow, I am not going to argue against you 
on that, because that is the way I feel, too; but I have to admit, fair 
minds can differ. 

Ms. DUBROW. Absolutely. 
Mr. DANIELSON. There are those who could argue the other way 

and, frankly, all you would do would be to have a standoff. 
Ms. DUBROW. Right; exactly. 
Mr. DANIELSON. That opens another point. I think it is important 

that we think about these things. 
In the last 8 or 10 years Government has more find more gone 

along with consensus and acutely articulated public pressures to 
make the world supersafe, squeakie clean—I mean, nothing can be 
permitted to go wrong. I don't know for sure how far Government 
can go that way. 

Let's think of a subject which would not cause cancer. You know, 
we have a tremendous problem of sewage disposal in this country, 
and we are trying to make all waters swimmable and drinkable. 
This is a fact. 

Ms. DUBROW. Right. 
Mr. DANIELSON. Under the Clean Water Act. I just don't know 

how far you can go. I don't know when the law of diminishing 
returns set in to the point where the economy cannot afford it 
anymore. I come from the Los Angeles area. We give extensive 
treatment to our sewage sludge; it is really a pretty elaborate and 
very expensive process. I know; I have gone all the way through 
it—that is, from the outside. But after separating at the last stage, 
after separating all of the solids, we have what I call an outfall, a 
huge metal pipe that goes 7 miles out into the ocean, with cross- 
pipes every so often. It is well engineered, and so that effluent 
eventually is dispersed over an enormous area, deep underwater, 
£uid it does not pose a problem on our beaches, et cetera, yet 
apparently this is not going to be deemed clean enough; it has 
improved fishing immeasurably; it is not going to be considered 
good enough, but I don't know how we are going to do it any better. 

Hawaii has the same problem. I don't know where you are going 
to put it; but I wonder sometimes if reclamation and purification 
cannot eventually reach a point where, really, it is no longer cost 
effective, the benefit no longer reaches, and I don't know where we 
are going to go. 

Now, demanding the nonflammability standard that was de- 
manded was something beyond the reach of the art, at least with- 
out adding Tris. Maybe we should not set these goals quite that 
high at the inception; maybe we should allow time to grow into 
them as we learn. 

Someone yesterday used the term of "forced technology", describ- 
ing what is done when we set our regulations so high that we 
compel those who use the technology to develop new technologies 
in order to meet the standard. Sometimes it just is not going to 
work, and we have to remember that. 

Now how far should we go? You have mentioned that the people 
should have been protected. How far do we go? 
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You know there are hundreds of thousands of substances that 
aifect consumers and those who work with them. Are we going to 
make a total test of the carcinogenic qualities of every substance 
known to man, and those not yet known? I don't know if we can do 
it. I don't know if we are going to have them. Most of them are 
going to be obsolete by the time we get to them. 

I don't think we can run an economy if we assume everything we 
use is carcinogenic. You know, I have not tested this formica yet, 
and we all use it. We use plastic spoons, you know, in the cafeteria. 
I don't know. Yogurt comes in a plastic container now; maybe that 
has something bad in it, and we are not going to know until 25 
years from now when somebody comes up with a bad stomach ache 
and, golly, we find out what happ>ened. 

I just wonder if humanity really has a right to be protected 
against the unpredictable. I think maybe we push too hard on some 
of these regulations. Once we find something is very bad, then, yes, 
let's get on the side of the angels emd do something about it. I cfui 
think of two good smalogies. Nobody knew until a few years ago 
that asbestos was carcinogenic. It has been used for a long time. It 
is a magnificent insulator, fireproof, not just retardant, a magnifi- 
cent product to be used in our industry; and now we find that 
anybody who works in asbestos gradually inhales enough of these 
microscopic fibers so that after 25, 30, 35, 40 years he may have 
cancer develop. But nobody knew it before. 

Ms. DuBROW. Well, five years ago we were told by the head of 
Mt. Sinai—Dr. Selmakoff, I think it is—that our people working 
with asbestos material would be subject to cancer; and we had to go 
to the Government and get a regulation that said they would not 
work on those for that reason. 

Mr. DANIELSON. And I don't quarrel with that at all. All I am 
trying to point out is, you cannot assess blame to somebody who 
used asbestos when he had no reason to believe there was any 
problem. 

And I do know that the Food and Drug Administration, when 
they started working with Jim Delaney's amendment, had to set up 
this tremendously huge list of ingredients they cfdled the Gras list, 
generally recognized as safe; it has been interpreted as a certifica- 
tion that the items are safe; but it is not. They started off, as I 
recall, with salt and pepper, and I don't know how far they have 
gone, but they have thousands of ingredients that are generally 
recognized as safe and you can use them; and yet time is going to 
show some of them are not safe, and somebody will say, "Well, you 
said we can use that." I don't think we can go that far. 

My last little point is, I know, we all know, that there are 
generally between 400,000 and 500,000 people in the United States 
who are suffering illnesses that are brought on by the smoking of 
cigarettes. Many of them have resulted in cancer. Happily, the 
public knows that pretty well now, euid it is sort of a voluntary 
assumption of risk, when you smoke. But I anticipate that someday 
somebody is going to bring a lawsuit against the Government be- 
cause the Government does spend about $75 million a year subsi- 
dizing the tobacco industry, while the Department of Health, Edu- 
cation and Welfare spends $14 million a year discouraging the use 
of cigarettes. 
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But you have had my afternoon lecture. 
Ms. buBROW. Thank you very much. 
Mr. MAZZOU. Thank you, Mr. Chairman. 
Thank you, Ms. Dubrow; we appreciate very much your being 

here. 
Mr. MAZZOU. The committee would be very pleased to hear from 

a panel which we will call, of Mr. Byron Williams of Swanknit, 
Inc., of Cohoes, N.Y.; Mr. Gary Crawford, Werthan Industries, 
Nashville, Tenn.; Mr. Anthony Q. Devereux, assistant secretary, 
Oneita Knitting Mills, Andrews, S.C. 

TESTIMONY OF BYRON WILLIAMS, SWANKNIT, INC., COHOES, 
N.Y.; GARY CRAWFORD, PRESIDENT, WERTHAN INDUSTRIES. 
NASHVILLE, TENN.; AND ANTHONY Q. DEVEREUX, ASSISTANT 
SECRETARY, ONEITA KNITTING MILLS, ANDREWS, S.C. 
Mr. MAZZOU. Gentlemen, your interests may be not exactly iden- 

tical, but we would like to hear from all of you anyway. Maybe we 
will start with the gentleman in the middle and go to this gentle- 
man down here. And I understand your statements are made a 
part of the record; and we are now at 2 o'clock, and if there were 
some way to perhaps summarize, to get to the heart of the state- 
ment—you have been in the room all day and you know some of 
the questions the committee has asked. Welcome. 

Mr. WiuJAMS. Mr. Chairman and members of the committee, I 
appreciate the opportunity to appear before you and tell you the 
problems created by the Tris ban. 

Also, we want to thank our congressman, Samuel Stratton, for 
the personal interest he has taken in our behalf. 

My name is Byron J. Williams, and I am president of Swanknit, 
Inc., Cohoes, N.Y. We are manufacturers of infants' knit under- 
wear and have approximately 150 employees, making us the third 
largest employer in the city. 

I am sure by now you have had sufficient testimony on the 
background of why manufacturers were making garments contain- 
ing Tris. Therefore, I will confine my testimony mainly to the 
impact the Tris ban has had on Swanknit. Before doing so, I do 
want to go on record that we have always tried to comply promptly 
with all governments regulations. 

We have read reports that manufacturers have themselves to 
blame because they had plenty of time to move away from Tris- 
treated fabrics before the ban. This is simply not true in our case 
because we did take steps to change our fabric as soon as we 
learned the story behind "Tris. 

Before test results were published and before the ban, we had 
worked out a plan with our two major customers. Wards and Sears, 
to change to another fabric for their fall 1978 catalog. Also, we 
proceeded immediately with plans to eliminate Tris from our line. 

In my testimony before the Senate Judiciary Committee, I esti- 
mated a potential loss of $450,000. Now that all returns have been 
received, we have an actual figure which shows our estimate was 
quite accurate. The returns from Sears amount to $60,000 and 
$120,000 from Wards with another $76,000 from the balance of our 
customers. This gives us a total of $256,000 to pay out for the 
recall. 
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Our Tris inventory at the mill at the time of the ban amounted 
to $201,000 so we are now holding a Tris inventory of $457,000. 
Since our net worth at the time of the ban was $600,00, it is not 
hard to understand that we had suffered a near fatal blow. 

Our first inclination was to throw in the towel but then we 
considered the fact that 150 people would be out of work, many of 
whom had been with us for over twenty years. This, plus the fact 
we had spent 32 years in building the business, gave us the deter- 
mination to give it a try. Our mayor also pointed out that if we 
closed, the unemployment rate for C!ohoes would jump from 8.2 to 
10.1. Also, because of the age of the employees and the fact that 
most all textile firms have moved out of the area, it would be 
extremely difficult for them to find new employment. 

Our first step was to contact Sears and Wards to see if they 
would agree not to deduct returns from our receivables. They both 
agreed to go along on this request, thus giving us time to try and 
raise the money needed to stay in business. 

In the mefmtime, manufacturers suffering from losses due to the 
Tris ban were declared eligible for a disaster loan from the Small 
Business Administration. Therefore, our next step was to file an 
application for a loan to cover our Tris losses. The application was 
filed on May 20, 1977 and, believe it or not, the SBA was still 
shuffiing our request from office to office 7 months later. 

Finally, we learned that our application had reached Washington 
so I called our congressman, Sam Stratton, to see if he could get us 
an answer. Shortly thereafter, we received approval of our loan but 
the terms were so harsh that it would be most difficult to stay in 
business. 

Therefore, on January 26, 1978, we wrote the Small Business 
Administration, withdrawing our loan application. 

I do not want to burden you or take your time to explain all the 
details connected with this loan application other than to say we 
spent over $3,000 in accounting fees plus many phone calls to 
supply the Small Business Administration with detailed informa- 
tion which they requested. 

We were now back where we started with Sears and Wards 
growing impatient about waiting so long for repayment of their 
returns. 

Our next move was to contact our bank to find out if they would 
consider increasing our current long-term loan of $200,000 to 
$400,000 providing we could get Sears and Wards to agree to an 
extended payout for their returns. They agreed to give us this loan 
so we presented a plan to Sears calling for a 2-year payout and 
Wards for a 3-year payout. They both accepted our plan providing 
we would pay them 9 percent interest. 

While paying off a bank loan and meeting payments to Sears 
and Wards puts a tremendous burden on us, if Sears, Wards and 
our bank had not gone along with us, we could not have survived. 
The one big worry we have with this plan is that while we are able 
to meet our payments now, it is because business has been ex- 
tremely good. 

Should business slump before these obligations are paid off, we 
could be in serious trouble. While we have had exceptional coopera- 
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tion from Sears, Wards and our bank, we do want you to know of 
the tremendous cooperation on the part of our employees. 

We have a contract with the International Ladies Garment 
Union which called for a 5 percent wage increase May 1, 1977. 
Because of the Tris situation, we asked them to postpone the wage 
increase until January 1, 1978, which they agreed to do. 

Our old contract expired May 1, 1978, at which time a new 
contract had to be agreed upon. Again we explained our financial 
difficulties and, while it is customary to grant some wage increases 
and additional fringe benefits when negotiating a new contract, the 
employees agreed to drop all demands until January 1979. 

The Union also delayed asking for much needed increases to 
their health and welfare fund. When one considers the cost of 
living increases over the past year, our employees are making a 
real sacrifice. Our nonunion employees have not had a raise for 
over a year and I have personally cut my salary in half so everyone 
is doing their share. 

We now turn to the problem of disposing of our Tris inventory. 
We were considering trjdng to export our finished stock and, in 
fact, did sample out our line to several brokers. However, the price 
offered was so low that it would scarcely cover the cost of prepar- 
ing the goods for shipment. 

However, when you consider the fact we are paying storage 
charges for stock we will never be able to use, perhaps any price is 
a good price. 

Also, by exporting we would solve the disposal problem. While 
exporting would solve some of our problems, we have decided not 
to export any of our inventory at least until we find out what type 
of evidence the Court of Clsums might require in the event we do 
get compensation for our losses. 

We were uncertain about the disposal method until we received a 
recent letter from the C!onsumer Product Safety Commission, copy 
of which I am attaching to my testimony. We are shocked at the 
method of disposal as outlined in this letter. 

We have about 25,000 dozen garments for disposal. The cost of 
shipping this quantity, plus our piece goods inventory, added to the 
charge at the disposal site, will add substantially to our losses. 

I hope my testimony has given you a little better understanding 
of the great damage done not only to Swanknit but to all small 
manufacturers because of the method the CPSC followed in ban- 
ning Tris-treated garments. 

If we had been negligent or knowingly used a hazardous product, 
then we would only have ourselves to blame; however, when we 
were not only following regulations mandated by Government, it 
does not seem fair or just to force the manufacturer to assume the 
entire burden of the Tris ban. 

Thank you, gentlemen. 
[The letter follows:] 

U.S. CONSUMER PRODUCT SAFETY COMMISSION, 
Washington, D.C, June 8, 1978. 

Mr. B. J. WiLUAMS, SR. 
Swanknit, Inc., 
Cohoes,N.Y. 

Dear MR. WILUAMS: This is in response to your letter of May 11, 1978, to 
Chairman Byington regarding the disposal of TRIS treated fabric and/or garments. 

31-454 O - 79 - 25 
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As stated in the Commission's environmental impact statement, the two most 
acceptable disposal methods for TRIS treated fibers, yarns, fabrics and/or garments 
are secured landfill and hazardous waste incineration. 

A secured landfill is basically a land disposal site that is completely contained and 
does not allow percolation of water and fluids to groundwater tables. In addition, 
any runoff from secured landBlls is collected and given proper treatment. Other 
land disposal options, including open dumping and sanitary landfilling, may not be 
environmentally acceptable for TRIS product disposal because they would allow 
passage of contaminated water through the landflll site to groundwater tables. 
Secured landfill facilities located in New York include: (1) Chem-Trol, P.O. Box 200, 
1550 Balner Road, Model City, N.Y. 14107; 716-754-8231. (2) NEWCO Chemical 
Wastes, Inc., 4626 Royal Avenue, Niagara Falls, N.Y. 14303; 716-285-6944. Contact: 
Mr. Shoester. 

TRIS containing products may edso be burned in incinerators primarily construct- 
ed for handling potentially hazardous wastes. These incinerators are normally lined 
with special firebrick and are equipped with stack gas cleaning apparatus capable of 
scrubbing out hydrogen bromide and phosphoric acid gases which are formed in the 
combustion of TRIS. Open burning and incineration in most types of small commer- 
cial furnaces and building incinerators are not considered acceptable disposal prac- 
tices. 

The state of New York does not have any approved hazardous waste incineration 
facilities; however. New Jersey has two facilities which would be capable of inciner- 
ating TRIS containing products. These facilities are: (1) Rollins Environmental 
Service, Bridgeport, N.J.; 609-467-3100. Contact: Mr. H. Smith. (2) Chemical Control 
Corp., 25 South Front Street, Elizabeth, N.J.; 201-351-5460. Contact: Mr. Carricino. 

We are currently not in a position to respond to your question regarding disposal 
prior to compensation under the indemnification bill pending in Congress in that 
there are currently seversd versions of the bill. In addition, unless specified in the 
indemnification bill, the type of evidence, i.e. certified audit or actual inventory, 
accepted by a particular Court of Claims would be subject to the ruling of that 
court. 

We hope the above information is helpful. 
Sincerely, 

H. ELIZABETH JONIS. 

Mr. MAZZOU. Thank you very much, Mr. Williams. 
Mr. Cravdbrd. 
Mr. CRAWFORD. Mr. Chairman, my name is Gary Crawford. I am 

a member of the law firm of Trabue, Sturdivant & De Witt in 
Nashville, Tenn., and am here representing Werthan Industries, 
Inc. I will try to be brief and not go over the ground we have 
covered before. There are some new points that should be made to 
you. 

Werthan Industries is what is known in the trade as a "convert- 
er and finisher." What that means is that Werthan purchases 
unprinted fabric from large textile mills and then resells the fabric 
to the manufacturers sifter bleaching the fabric, dyeing it, and 
printing it with a pattern. Werthan is a relatively small, family- 
owned and family-run business located in Nashville. 

In the Government's efforts to overcome flammability problems, 
Werthan too was one of those businesses that got burned. I am 
afraid Werthan and the other converters in the industry may be 
inadvertently burned again if, in passing indemnity legislation, the 
Congress does not recognize where converters fit in the industry 
picture and does not draw the legislation accordingly. 

We strongly support S. 1503, but do have certain reservations 
about how it treats converts. I will be more specific about those 
reservations in just a moment, but first let me describe in a little 
more detail the place that Werthan has had in the industry. At- 
tached to my statement is a chart that graphically illustrates the 
role that Werthan played in the distribution of tris-treated fabric 
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intended for children's sleepwear. I should point out this illustra- 
tion applies only to woven fabric, as opposed to knit fabric, where 
the chain of distribution is slightly different. 

You will see that the first step in this chain of distribution is the 
m£mufacture of tris. The second step is emulsifying of tris, in order 
to get it into a state suitable for use in children's wearing apparel. 
The third step is the manufacture of synthetic fiber by a large fiber 
producer. It is this step at which tris was added to the textile 
product in the case of all the tris-treated cloth that eventually 
came into Werthan's hands. 

The fourth step is the weaving of the synthetic fiber by a large 
textile mill into unprinted cloth. The fifth step is the "finishing" of 
the cloth, which means the dyeing of the cloth and the printing of 
the patterns onto the cloth. 

The sixth step is the manufacture of the sleepwear from the 
fabric by the cutter and sewer. The seventh and fmal step is the 
sale of the finished garment by the retsiiler. Some companies 
engage in only one of these steps. Other companies have integrated 
operations in which they perform two or even more of these steps. 

A converter is the name given to those companies that arrange 
to get the cloth from step four, the weaving through step five, the 
printing and then to the garment manufacturer. The converter 
buys the unprinted cloth, either prints it himself, like Werthan, in 
which case he is both a converter and a finisher or contracts with 
some other party to print the cloth, which the converter then sells 
to the garment manufacturer. 

As a converter and finisher, Werthan, and the other converters 
in this industry, did not add "Tris to the fabric. In fact, Werthan's 
textile sales personnel did not even know that the cloth being sold 
for use in children's sleepwear by Werthaui had tris in it until after 
the Environmental Defense Fund filed its first petition with the 
Consumer Product Safety Commission in early 1976. 

The legislation resulting from this hearing should recognize the 
distinction between converters and the textile mills. Converters are 
simply not in the same situation as the mills and should bear only 
the seune responsibility and duties under the legislation as the 
pajama manufacturers, since converters are much closer to them in 
terms of size, nonresponsibility for the presence of tris in the 
product, and location in the chain of production. In addition, con- 
verters often will order unprinted fabric once they have received a 
purchase order themselves from a pajama manufacturer. 

I emphasize this because, while we strongly support S.1503 in 
principle, we do have a concern about how this bill treats convert- 
ers. Specifically we are concerned about how section (cX2) appears 
to lump converters indiscriminately with the textile mills for pur- 
poses of determining the measure of d£unages when, in fact, we are 
much closer in the scheme of things to the cutters and sewers. 

The measure of damages outlined in par£igraphs (cXD and (cX2) 
of S. 1503 are significantly different. As presently written, there is 
sui ambiguity about whether converters are covered by (cXD or 
(cX2). It is certainly arguable, based merely on the language of 
(cX2), that (cX2) covers converters along with the large textile mills 
for which (cX2) was really written. 
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I would suggest that the Senate in its wisdom actually meant to 
place converters in the category of (cXD since that suteection refers 
to "processors" of children's sleepwear, which we think is a rather 
inartful reference to converters. 

There really is no such thing however, as a "processor of chil- 
dren's sleepwear." The converters, though, are the processors of the 
fabric for the children's sleepwear manufacturers, and we should 
be included in (cXD along with the cutters and sewers whom we 
resemble. 

Converters would then be able to recover the transportation costs 
which are considerable in our segment of the industry. We would 
also be able to recover for piece goods that still might be held in 
the inventory of the pajama manufacturers by prior arrangement 
with us, but which should be considered the loss of the converter. 

Most importantly, converters would be able to recover their 
losses on fabric which they have since been able to sell in mitiga- 
tion of damages for legitimate uses other than in children's sleep- 
wear. 

I do not refer to fabrics sold in export. Werthan has not sold a 
yard of fabric in export and has not sold a yard of fabric for 
children's sleepwear since it stopped doing so months prior to the 
CPSC's April 8, 1977, ban. 

Uncut fabric, unlike the finished garment, can be diverted to 
uses other than children's sleepwear although still at a substantial 
economic loss. This is especially true for fabric still in its unprinted 
state which was the condition of most of Werthan's remaining 
inventory of tris-treated fabric. 

I am talking about 3 million yards of such fabric. Such cloth is 
not already printed with the juvenile patterns referred to yester- 
day which would limit the uses of the fabric. 

Converters will not be able to recover on this fabric if converters 
are considered to be governed by (cX2). Since there is an explicit 
requirement in (cX2) that the mills covered thereby can recover 
only on fabric held by them at the time of enactment of this act. 
Converters should be expressly covered by the measure of damages 
spelled out in paragraph (cXD. 

Mitigation of damages, in a moral, legal, and responsible fashion, 
is the first principle of American law. Werthan had an absolute 
common law duty to mitigate damages, and when it had a business 
opportunity to do so in a legal and responsible way, we advised the 
company that it had an affirmative obligation to take advantage of 
that opportunity. 

It should not now be punished for mitigating damages in a 
legitimate way by being excluded from coverage under the act for 
the fabric which it sold. 

I might add that if Werthan had not acted to mitigate its dam- 
ages, as required by the law, any assignment of its common law 
actions against others in the industry by it to the Government, 
which the Justice Department indicated yesterday ought to be a 
prerequisite for recovery under the act, would be of limited utility 
to the Government because the courts would have deducted from 
any recovery by the Government the sums which could have been 
recovered by Werthan in a mitigation sale. 
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AUowing converters to mitigate their damages by selling fabric 
for legitimate uses other than children's sleepwear is advantageous 
to the Government because ultimately it saves the Government 
money which the Government would otherwise have to pay out in 
the form of indemnity. 

It also potentially allows the Government greater recovery 
against other parties should the Government pursue the conmion 
law claims that have been assigned to it. 

We would be happy to submit to the subcommittee draft lan- 
guage accomplishing these results. 

I would be happy to respond to any questions later. 
I did want to make two very quick comments in addition to the 

written text. 
One of those comments addresses itself to the recurring search 

by this committee for evidence of Government culpability that 
would justify this legislation. I think the committee should not look 
for one smoking gun of culpability on the part of the Government. 
I think instead of that what we have is a whole series of inept 
regulatory actions that, taken together, have created the problem 
and justify this legislation. 

Some of that has been reviewed. Let me try to put it in focus all 
together. 

The first problem we had is the Commerce Department's fire 
retardance standards, which everyone apparently acknowledges, 
forced the technology and caused recourse to chemicals that every- 
body knew we knew very little about. 

Second, once the Ames test data was in some years later and the 
EDF filed its first petition with the Consumer Product Safety Com- 
mission, a long time went by in which there was great uncertainty 
about what people should do with tris-treated goods. 

That first petition asked for labeling which merely said, "Wash 
three times before using," £is if it was still safe to use the product. 

In fact, there were signals, gentlemen, from the Commission, 
that this was a very significant act, and the fact that this product 
wasn't sought to be banned was an indication that it wasn't quite 
as hazardous as other products, and there were signals from the 
Commission that they were quite uncertain about the issue or of 
the hazardous nature of Tris. 

However, because of a lot of delay and after NCI data came in, 
we got a very quick response to bfm the product, so quick that the 
Commission did not have time to give anybody proper due process, 
to cross-examine witnesses or have any kind of adversary proceed- 
ing to determine the hazardous nature of the product. 

So nobody got due process so we could really find out about Tris. 
Then the Commission misdefined "manufacture" within the 

meaning of the Hazardous Substance Act for the purpose of repur- 
chase and put the financial loss on the small garments and they 
went to Judge Hart's court here in the District of Columbia, and he 
ordered them to expand that definition. Then there was the lawsuit 
because of the lack of due process, and everything that we had 
accomplished in Judge Hart's court was undone. 

Then people wanted to know what we export. "What do you do 
with this stuff?" 
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The Commission first said it is OK to export. Some people export- 
ed and then they said it wasn't OK to export. 

Time and time again people in the industry have sought guid- 
ance in good faith, wanting to do what was right, and to ask the 
Commission what we should do, and time and time again we got no 
answers or conflicting answers. 

I will give an example. Last fall the president of Northern Indus- 
try wrote the Commission asking whether the Commission regard- 
ed the use of Tris-treated fabrics for curtains to be safe or unsafe. I 
think there was some suggestion yesterday maybe that was a use 
for the fabric since it did not come in close contact with humans 
and thus be susceptible to skin absorption. 

To this date we haven't gotten a reply to that letter. 
I think what we have seen is a pattern of ineptness that, added 

up, justifies this legislation. 
I appreciate very much, Mr. Chairman, the opportunity to 

appear before you this morning. 
Mr. MAZZOU. Thsuik you very much, Mr. Crawford. 
Mr. Devereux. 
Mr. DEVEREUX. Thank you, Mr. Chairman; and thank you all for 

the opportunity to speak briefly before the committee. I will try to 
go over my testimony and skip parts of it. 

This presentation is being made on behalf of Oneita Knitting 
Mills—hereinafter called Oneita—as a member, and representing 
other members, of National Knitwear Manufacturers Association, 
which is the central trade association for the manufacturers of knit 
underwear, sleepwear, sportshirts, sweat clothes, and allied prod- 
ucts. 

Oneita manufactures, together with several other knit product 
lines, a line of infants' wear which includes, and the first items are 
most important, pullover shirts, snapside shirts, children's vests, 
gowns, kimonos, sacques, sacque sets, and some other items. When 
the children sleepwear standards became manadatory in July 1972, 
for ages 0 to 6X, Oneita dropped its 50 percent polyester-50 percent 
cotton program and was ready to sell its customers a number of 
garments which were gowns, kimonos, sacques, and sacque sets 
made from fabric of SEF yarn which passed the very—and, in our 
opinion, unnecesarily stringent—requirements of FF3-71. 

Because we could not obtain SEF yarn in sufficient quantities to 
supply our customers' requirements and because of difficulties we 
experienced in dyeing SEF fabric, we sampled Kohjun yam and 
switched our fabric from SEF to Kohjun yarn. Fabric from Kolyun 
yarn dyed well, but after the first 6 or 8 months the yam knit 
terribly, causing frequent yarn holes from matted yam. Not only 
did the sewing plant—Porter Mills—in CuUman, Ala., experience 
high cloth losses due to these yarn holes, but also the knitters of 
this fabric could hardly keep the flatknit knitting machines run- 
ning due to the frequency of these yarn holes and cutouts caused 
by broken yarn. 

In the fall of 1974 our research and development director was 
approached by salesmen and technical people at Celfmse Fiber 
Marketing Co. to consider making our children's sleepwear from 50 
percent Amel triacetate-50 percent Fortrel polyester. The yam 
price of 50 percent Arnel-50 percent Fortrel polyester yam was 
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substantially cheaper than the Kohjun yarn which we had been 
buying; the difference by one comparison was 42 cents per pound 
or a price of $1.21 versus $1.63. 

Thus it appears Oneita was compelled by market conditions, 
cheaper yam price and competition of other manufacturers, and by 
reason of the extreme difficulty in knitting the Kohjun yarn and 
unavailability of SEF yarn, to change its program to an Arnel/ 
Fortrel yarn. 

We did not know at that time that the basic flame-retardant 
chemical for the fiber was Tris. 

The Amel-Fortrel polyester program seemed to be a successful 
one, at least until later tumorogenic risks were alleged. Tris was a 
very efficient flame-retardant chemical; fabric batches and gar- 
ment lots passed FR tests with ease, with one or two exceptions. 
From conversations with managers and technical people of other 
sleepwear manufacturers, it appears that Tris was the cheapest, 
yet most efficient, flame-retardant chemical for the textile industry 
and manufacturers of children's sleepwear so far as topical treat- 
ments are concerned. 

The Consumer Products Safety Commission undertook and pro- 
ceeded upon an ex parte investigation of possible carcinogenic or 
oncogenic risks of children wearing sleepwear treated with the 
flame-retardant chemical Tris. 

It failed to follow the procedure of the Food, Drug and Cosmetic 
Act to provide for hearings with proper notice at which the evi- 
dence of the CPSC and its staff could be set forth and contrary 
evidence could be presented by the textile industry, manufacturers 
of children's sleepwear, and various trade associations. 

Interested environmental interest groups such as the Environ- 
mental Defense Fund and other interested parties could have of- 
fered any evidence they had in support of, or against, a proposed 
bfm of Tris-treated children's sleepwear. 

It seems to me unprecedented, and it is unlawful even if there is 
some precedent, for a governmental agency to declare a product a 
banned, hazardous substance without going through the procedures 
set forth by Congress in the Federal Food, Drug and Cosmetic Act. 

The constitutional rights of the children's sleepwear manufactur- 
ers and textile industry generally were trampled upon roughshod, 
so to speak, by the Commission's failure to follow its own proce- 
dures. Under the due process clause of the fifth amendment of the 
U.S. Constitution, persons should not be deprived of property with- 
out due process of law. 

The manner by which the Commission gathered its evidence and 
conducted its investigation should excite the sjmipathy of this sub- 
committee. 

The whole investigation was done with many ex parte communi- 
cations with EDF and certain members of the scientific community. 
Oneita and industry representatives were not invited to be present 
at many important meetings between EDF and CPSC and its staff. 
This type of ex parte communication was, apparently, frequently 
without a written record and was highly improper. 

In reading through the Tris ban file at the CPSC office on 18th 
Street NW., from February 1976 to June 15, 1977, I noted only one 
or two written memos or summaries of important telephone con- 
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versations, and there must have been over fivescore or 100 impor- 
tant telephone conversations that influenced the thinking of the 
CPSC staff and the Commissioners themselves. 

It was extremely difficult for manufacturers of children's sleep- 
wear, NKMA, or the textile industry generally, to introduce ideas 
into the CPSC investigative process because we did not have availa- 
ble or know the basic information which was the basis for its Tris 
ban. 

Our company never dreamed a Tris ban would be put into effect 
without hearings being held, although we speculated that some 
kind of ban might be imposed. We thought in the first quarter of 
1977 that by the time hearings were held we would be finished 
with sales of Tris-treated children's sleepwear and we would be 
safely into our new flame-retardant program. We had started in a 
new program in January 1977. We still had not cleared out our 
stock of inventory in the Tris-treated sleepwear. 

The scientific data upon which the Tris ban was based involved 
many areas of scientific knowledge, such as pharmacology, toxicol- 
ogy, the field of dosage for animal feeding tests, ideas in the field of 
carcinogenesis, microbiology, Ames test, ideas and knowledge in 
the area of dermal exposure and absorption and textile technology. 

Frankly, the only area my company had any expertise in was the 
last category. Most children's sleepwear manufacturers like Oneita 
had no staff capable of comprehending these subjects. Anyway, the 
reference documents were not generally made available until the 
CPSC declared Tris-treated children's sleepwear to be a banned 
hazardous substance effective April 8, 1977. 

Had the CPSC given written notice, held hearings, studied the 
data and views submitted at the hearings, had a written record, 
made written findings of fact, and promulgated an order with a 90- 
day effective date, the time period could have been 6, 8 months, by 
which time sleepwear manufacturers would have changed over to 
other FR fibers. 

As the textile industry and children's sleepwear manufacturers 
were discontinuing manufacture of Tris-treated children's sleep- 
wesu- in the spring of 1977 and a few manufacturers only would 
have offered such merchandise in the fall of 1977, most of this 
sleepwear would have been off the market by the end of 1977. 

The FDA in the case of red dye No. 2 and the saccharin ban has 
followed proper procedures before banning these products because 
of carcinogenic or oncogenic risk, and this grace period has allowed 
manufacturers to switch to other products. 

Mr. MAZZOU. Oncogenic means what? 
Mr. DEVEREUX. It means causing tumors. Some become cancerous 

and some don't; that is the reason for the distinction. 
The CPSC, however, was under pressure from a suit of the Envi- 

ronmental Defense Fund, filed in Federal district court on March 
24, 1977, to compel the CPSC to fulfill its statutory obligations and 
declare children's Tris-treated sleepwear and also Tris-treated 
adult apparel, a banned, hazardous substance without first proceed- 
ing along with its procedural requirements of rulemaking. 

On April 4, 1977, Congressman Rosenthal's Subcommittee on 
Commerce, Consumer and Monetary Affairs started holding hear- 
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ings on why the CPSC had not already placed an immediate ban, 
without rulemaking, on Tris-treated children's sleepwear. 

Subject to the pressures of EDF's lawsuit and Rosenthal's and 
Robert Drinem's insistance on an immediate ban without rulemak- 
ing, the CPSC failed to follow the rulemaking required by statute 
and by the due process clause of the fifth amendment, and on April 
7, 1977, voted to declare Tris-treated children's sleepwear a banned, 
hazardous substance effective April 8, 1977. 

I cannot pass over in the CPSC's ban statement of April 8, 1977, 
without noting the Commission's apparent assumption that all 
tumors are malignant cancers. This is particularly surprising in 
view of Dr. Albert F. Esch's memo to Michael A. Brown, both of 
the CPSC, dated February 15, 1977, defining "carcenogenic", among 
other things. Thus the Bureau of Biomedical Science had developed 
an oncogenic risk assesment of 180 tumors not cancers per million 
population. Also, the NCI rat- and mouse- feeding studies showed 
the incidence of tumors not malignant cancers. 

Oneita's loss, currently calculated at $325,000, was due primarily 
to returns from our department store customers. 

Oneita was so chagrined by its loss and by having its expectan- 
cies upset by the CPSC's hasty promulgation of the Tris ban with- 
out hearings, after proper notice, that we employed two renowned 
toxicologists, Dr. Joseph Borzelleca and Dr. K. K. Kimura, to give 
us an overview opinion on the scientific basis for the TVis ban. 

We also retained a noted statistician, Theodore W. Homer, to 
perform an oncological risk evaluation of its Amel triacetate-For- 
trel polyester fabric. 

This investigation indicated, among other things, the CPSC in- 
vestigation in the area of skin contact with fabric, exposure to 
garments and dermal exposure, and absorption through mouthing 
was incomplete or incorrect. 

Another weakness of the Tris investigation is that the Commis- 
sion's staff did not build an oncogenic risk model on Amel triace- 
tate-Fortrel polyester, where the surface Tris level is estimated to 
be from 180 to 206 times less than the average surface Tris level in 
their model, 16,500 parts per million. 

Professor Horner s oncogenic risk assessment currently shows an 
oncogenic risk to children wearing Oneita's triacetate/polyester 
fabric at around five tumors per 100,000 humans. This is a virtual- 
ly safe level with reference to the benefit gained in saving infants 
from bum deaths and burn injuries of a far greater number. 

Oneita plans to file an administrative claim with the CPSC in 
E)reparation for a suit against the United States for its damages for 
osses due to the Tris ban. This suit has the purpose of seeking 

reimbursement of Oneita's Tris losses in the event H.R. 7138 does 
not pass and also to give the company a measure of product liabili- 
ty protection in any event. 

In conclusion, we strongly ui^e this subcommittee to approve the 
bill the Senate passed, S. 1503. This bill may not be perfect but it 
gives substantial equity to the children's sleepwear manufacturers 
and the textile mills, with certain limitations. It may not be possi- 
ble to give everybody recompense for the losses they have suffered, 
but the gigantic loss will be borne by the children's sleepwear 
manufacturers and we think this is a very appropriate remedy. 
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Mr. MAZZOU. Thank you, Mr. Devereux. 
Mr. Chairman, our colleague, Mr. Harris, has an immensely 

important meeting he has got to attend at 2:30, so with your 
indulgence do you think we can let him ask questions now? 

Mr. HARRIS. I have one question, Mr. Chairman. 
I would direct it to Mr. Crawford. 
I understand that Werthan has instituted an action against Ce- 

lanese and others with respect to this. It is your view that there is 
liability on the part of your suppliers? 

Did Celanese supply you with the Tris fabric? 
Mr. CRAWFORD. Celanese put the Tris in synthetic fibers and sold 

the fibers to Dan River, which wove the fabric with the fibers and 
they sold it to us, and so they are one step removed from us in the 
chmn of distribution. 

While we are fairly early into that lawsuit, in the discovery stage 
and the jury is still out on that question frankly. 

Mr. HARRIS. YOU say this figuratively, you are still in discovery, 
you have not gone to the jury yet? 

Mr. CRAWFORD. NO, we are not at trial by any means. We are in 
the early discovery stage. I would say in response to the citing of 
that case as being remedy which shows this legislation is not 
needed that we are the only business in the 100 garment manufac- 
turers, and I don't know how many converters there are affected 
by this governmental activity, that has brought a common law 
action, and I think the general thinking is that it's not a very good 
remedy. 

It is going to be enormously expensive to try this case. We have 
told our client they better be ready to pay $250,000 in legal fees to 
bring this thing to fruition, and there are people in the industry 
who absolutely could not begin doing that. 

It's very difficult for Werthan. I think it's sui attractive possibil- 
ity to assign these claims to the Government and let the Govern- 
ment take on people that should have tested the product. My point 
is people are concerned about what the effect would be on the 
incentive of business to try to be saved by legislation like this. 

If businesses know the price of indemnity is going to be turning 
over common law claims to the Government, and the full power 
and authority of the Government is going to be behind the lawsuit 
coming back after them, I think they are not going to lose an 
incentive to act for the marketplace. 

Mr. HARRIS. This is a difficult point,to pursue, the notion that 
the Government does the pursuing in sill common law liability for 
people—it's a difficult precedent. 

Mr. CRAWFORD. I am not suggesting that as a general principle, I 
am saying the price of indemnity ought to be that. 

Mr. HARRIS. You do feel, though, at least there is a case. Obvi- 
ously, you feel there is a case so far as suppliers are concerned that 
they did not use proper care or procedures before supplying you 
with a product that contained Tris. 

Mr. CRAWFORD. We filed that lawsuit under several theses of 
recovery. One is a strict liability theory where we would not have 
to prove negligence. There is a question of whether Tennessee 
recognizes liability in cases of pure economic injury, which is what 
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this is. I don't know if we will be able to prove negligence. I don't 
know if we will collect a dime. 

The reason we filed it was to preserve every remedy option our 
client had. I just don't think for the industry as a whole that is a 
remedy that is at all consistent with realities. 

Mr. HARRIS. DO I understand the total testimony here is that you 
feel we should not use the smoking gun theory, that you feel like 
there is a cumulative evidence of Grovemment misfeasance and 
nonfeasance that would justify distinguishing this from other cases 
or other matters that might come before us, and this would justify 
indemnification on that basis? 

Mr. CRAWFORD. Exactly. 
Mr. HARRIS. DO the other two witnesses feel the same? 
Mr. DEVEREUX. I agree. 
Mr. WILLIAMS. Yes. 
Mr. MAZZOU. Thank you. 
Mr. HARRIS. Thank you, Mr. Chairman. 
Mr. MAZZOU. I would like to follow up a second, Mr. Crawford. 
You made a very good point extemporaneously in this, don't look 

for the smoking gun, but the chain and pattern of events, if you 
have a chance to put those into some form of writing, I would 
appreciate your sending it to the committee. 

I thought that was rather interesting, and it did combine some of 
what had been presented today. 

Mr. Williams, you say that your particular company, Swanknit, 
has resisted so far the temptation to sell your products in export in 
order to recover some money for them. 

Mr. WILLIAMS. Right. 
Mr. MAZZOU. Let me ask you this question: Do you think that 

your colleague companies who have sold in export, at least some of 
them, should they be indemnified if this committee and this Con- 
gress and so forth were to go along? 

Mr. WiLUAMS. Oh, yes; I definitely do. 
Mr. MAZZOU. You don't think the fact they had dumped this 

product abroad should  
Mr. WILLIAMS. NO, indeed. 
Mr. MAZZOU [continuing]. Should eliminate their right to recov- 

er? 
Mr. WILUAMS. I didn't do it for a moral purpose myself, as I 

stated. 
Mr. MAZZOU. Trying to get more for it? 
Mr. WILLIAMS. I thought perhaps I might have to have that. I 

have grandchildren, I have 13 grandchildren, and they are all 
wearing Tris garments. I had a great-granddaughter 3 weeks ago; 
she has Tris garments. I don't agree with the findings they have 
made. I have followed it up and a lot of the scientific lectures I 
have heard, articles published. My wife happens to be a cancer 
victim. "Thank God she has the type that can be treated. Two years 
ago she developed cancer. Through chemotherapy she  

Mr. MAZZOU. She is in remission? 
Mr. WILUAMS. Yes; right. So I would certainly be the last one to 

want to put anything on that would cause cancer. But I heard a 
lecture coming back on the Queen Elizabeth last week; I was over 
to visit my son, and it was a very famous scientist, I have his 
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name, Dr. Beaver, and he outlined some of the problems in trying 
to make tests on rates that would lead you to completely different 
conclusions. 

Dr. Beaver says if the same methods were being used today on 
the aspirin today they are using on Tris and tobacco and he named 
about half a dozen others, he s£iid if the same reasoning were 
followed we would not have aspirin on the retail counter today. So 
there is not full agreement. 

Mr. MAZZOU. Chairman Danielson sort of led to that when he 
talked about how far can products be tested. 

Let me ask, Mr. Crawford, if my notes are correct you used the 
term legitimate and responsible mitigation of damages, and you 
sort of distinguished exporting of these goods and putting them in 
a category of perhaps an illegimate type mitigation. 

I wonder if you will tell me whether you and your company 
think a person who has exported should also recover damages? 

Mr. CRAWFORD. We don't have any position. We did not export 
and I merely wanted to distinguish us from the people who did for 
the purposes of those people who are very concerned about the 
export question. 

Mr. MAZZOU. Do you think the companies which did export 
ought to receive indemnification? 

Mr. CRAWFORD. I will be glad to give you my persontil view. 
Mr. MAZZOU. That is what I asked for. 
Mr. CRAWFORD. I think they have acted legally. The law permits 

it. For the Congress to sit in moral judgment where there is no 
legislation guiding them is introducing a pretty subjective consider- 
ation into things. 

Mr. MAZZOU. And the measure would be what their net loss is 
after having sold abroad at depressed prices, and so forth? 

Mr. CRAWFORD. Yes; but I am very sympathetic with the people 
who are sajfing, well, what is happening to foreign children? 

Mr. MAZZOU. What can be done with Tris material? You said in 
the case of the converter where you have imprinted material you 
have a better opportunity to mitigate. What Cfm you do with Tris- 
treated, unfinished material? 

Mr. CRAWFORD. Casket lining, for example. This is some of the 
kinds of black horrors coming out of this thing. 

We called up our supplier and saw what are we going to do with 
the 3 million yards, £ind they say line caskets with it, nobody is 
going to object to that. There are some industrial interlining uses 
where the stuff is used inside certain products where it does not 
come into contact with people, so there is no skin absorption. There 
is another exeunple. 

Mr. MAZZOU. YOU have never heard with respect to use for 
curtains or draperies? 

Mr. CRAWFORD. Never have. I don't know what the position of 
the scientific community or the Commission would be on that. 

Mr. MAZZOU. And yet there is something, I heard testimony 
today or something that if you wash the garment three times you 
can use it. Is that the Commission's view? 

Mr. CRAWFORD. The Commission said a piece of sleepwear which 
had been washed by the consumer was not a banned hazardous 
substance. There is a lot of scientific dispute about where you can 
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wash the Tris out. We tried, we ran tests to see if we can wash the 
darn stuff out of the fabric, and we were never able to get it all 
out. We knew there would be some people concerned about the 
presence of it, and so we gave up. 

Mr. MAZZOU. Thank you very much. 
Mr. Chairman? 
Mr. DANIEUSON. When did the notice about wash three times 

come out? 
Mr. CRAWFORD. That notice was never issued. That was the re- 

quest made in the EDF's first petition in March 1976. 
Mr. DANIELSON. Was that part of the 1976, in other words, at 

that time EDF was requesting that the garment be labeled to wash 
three times before use? 

Mr. CRAWFORD. Yes. 
Mr. DANIELSON. HOW many known cases of cancer arising from 

the use of Tris-treated garments are there, so far as you know? 
Mr. CRAWFORD. AS I understand the literature, they said they 

have no cases of cancer resulting from Tris. 
Mr. DANIELSON. Have you made any study at all of the litera- 

ture? 
Mr. CRAWFORD. Have I personally? 
Mr. DANIELSON. Yes. 
Mr. CRAWFORD. Yes. In preparation of my lawsuit. 
Mr. DEVEREUX. I have read it rather thoroughly, too. There is no 

known case of human cancer. 
Mr. CRAWFORD. Of course, it takes 30 to 50 years for cancer to 

show up. 
Mr. DANIELSON. I understand that. But I wondered if there were 

any known or documented cases of cancer or even a benign tumor 
by Tris. 

You know of none? 
Mr. CRAWFORD. I personally know of none. 
Mr. DANIELSON. I thank you. We understand your position here, 

your loss, your interest. 
Mr. Devereux, you used a term near the end of your presentation 

about enhancing your product liability or something like that. 
I didn't understand it. What did you mean by that? 
Mr. DEVEREUX. I don't like to suggest this opens Pandora's box, 

but there may be some possibilities of product liablity to people 
that get cancer in one of the three or four target areas, of course, 
kidney cancer supposedly being the target according to the CPSC 
investigation. 

Mr. DANIELSON. In other words, to establish that you had taken 
steps to try to  

Mr. DEVEREUX. We are really tndng to show that we have evi- 
dence that there is very little risk. It is not a great risk. 

Mr. DANIELSON. I just didn't understand the thrust of the lan- 
guage. 

Mr. CRAWFORD. Mr. Chairman, may I make one point very quick- 
ly nobody else mentioned. 

"There has been a discussion about whether there was any other 
chemical available besides Tris for us in children's sleepwear. 

I think the committee ought to consider even if there were an 
alternative, whether that in any way cuts against this legislation. I 

•' '• i   • >• 
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think there were some other chemicals, particularly pretty late in 
the game, say in 1976 that were available. 

Mobile 19 was one. The EDF, I believe it was the EDF, filed a 
petition with the Consumer Product Safety Commission after it 
filed its Tris petitions urging that all chemically treated sleepwear 
be labeled saying what chemicals were on it and warning the 
public that it was chemically treated. 

In other words, the scientific community, the same people con- 
cerned with the Tris were concerned about the possible effects of 
all of these alternative chemicals, so that if people had opted not 
for Tris but Mobile 19, we might be here today talking about the 
Mobile 19 ban. 

In other words, the Commerce Department forced industry into 
chemical treatment very quickly when p)eople new we didn't know 
about those chemicals, and it did not really matter whether he 
chose, the industry chose Tris or some other chemical, it would 
have been the same thing that resulted from another chemical. In 
fact, some of the chemicals have been taken off the market now. 

Mr. DANIELSON. YOU say EDF filed a petition subsequent to the 
first one and asked that all chemically treated sleepwear be labeled 
advising the public of the fact that it was chemically treated and I 
presume setting forth the name of the chemical. 

Mr. CRAWFORD. Yes. 
Mr. DANIELSON. Which would mean nothing to most people. 
Mr. CRAWFORD. That's right. It would be completely ineffective, 

but it does show we are not here necessarily because industry 
chose Tris. 

Mr. DANIELSON. I think we understand that part. 
Thank you very much. 
There being no other witnesses to help us with this problem, the 

committee hearings will be closed insofar as taking testimony is 
concerned. 

We will move into markup as quickly as we can, and we thank 
you, gentlemen. 

I know I think you have been here 2 daj^, sir, or one of you has. 
Thank you very much. You have been most helpful to us. 
The subcommittee will adjourn. 
[Whereupon, at 2:45 p.m. the Subcommittee on Administrative 

Law and Governmental Relations adjourned.] 

C B- 150. 
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