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SETTLEMENT OF LABOR-MANAGEMENT DISPUTES IN 
TRANSPORTATION 

WEDNESDAT, SEPTEMBEB  15,  1971 

HOCSB   OP   REPRJaENTA'nVES, 
SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

Tlie subcommittee met at 10 a,m.. pursuant to notice in room 2322, 
Raybum House Office Building, Hon. John D. Dingell presiding 
(Hon. John Jarman, chainnan). 

Mr. DINGELL. The Subcommittee on Transportation and Aeronautics 
will come to order. 

This is the continuation of the hearings the subcommittee has been 
conducting on the settlement of transportation labor disputes. 

Our first witness this morning is Mr. Stephen Ailes, president. As- 
sociation of American Railroads. 

Mr. Ailes, we are plea.sed you will be with us, and are happy to 
recognize you for such statement as you choose to give. The Chair 
requests you identify yourself for the record and if you wish to have 
associates at the table with you this morning, feel tree to do so, but 
also see they are identified for the record. 

I believe the witness list indicates you are accompanied by John P. 
Hiltz, chairman of the National Railway Labor Conference. 

STATEMENTS OF STEPHEN AILES, PRESIDENT, ASSOCIATION OF 
AMERICAN RAILROADS, AND JOHN P. HILTZ, JR., CHAIRMAN, 
NATIONAL RAILWAY LABOR CONFERENCE 

Mr. AILES. Yes, that is right 
Mr. DINGELL. We are happy to welcome you both. 
Mr. AXLES. Fine. 
I have a statement here and so does Mr. Hiltz. 
Needless to say, we are closely associated in working for the rail- 

road industry. I am with the Association of American Railroads and 
Jack is with the National Railway Labor Conference. I would like to 
go through some of this matter from my point of view, and then be 
followed by Mr. Hiltz, because, as I say, we are together on this. 

Mr. DINGELL. All right. Is it your wish to insert your statement in 
the record and to extrapolate from it ? 

Mr. AILES. All right, sir. What I would like to do is go through it, 
and I won't read it in full. 

Mr. DINGELL. Without objection your full statement will be in- 
serted in the record, and we will then permit you to give such other 

(415) 
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comments as you choose. The same permission will be afforded to Mr. 
Hiltz. 

Mr. AiLES. All right. 
Mr. Hiltz is the expert in this field. He has been head negotiator for 

the railroads for some period of time and has a wealth of experience in 
all of these matters. 

I have been with the association about 8 or 9 months now, but have 
had a fairly close look at a series of labor controversies in this industry, 
and there are some comments I would like to make based on that 
experience. 

These hearings and this whole problem obviously grows out of the 
history in recent years of a series of labor disputes in which Congress 
has necessarily had to be involved. In the last 4 years these disputes 
have been up here no less than seven times. There have been other 
situations when they came verj' close to getting here. 

In each of these instances, at the 11th hour, Congress has had to act 
with ad hoc legislation for the simple reason that a national railway 
strike is simply intolerable in this country. 

This subcommittee, the members and all of Congress are painfully 
familiar with this business. 

I have an appendix here which tabulates these seven instances. I 
point out that the problem we have is not academic because, as you all 
remember, I am sure, a 2-day strike was halted by congressional 
action which granted part of the increase that they were striking for, 
but simply postponed this strike imtil October 1,1 believe it is. Is that 
right? 

Mr. HILTZ. That is correct. 
Mr. AiLES. And this is a date which is rapidly approaching. 
If no other facts were known about these disputes than that the rail- 

roads have resisted union demands to the point that the matter got to 
Con;^ress, one might reach the conclusion that the railroads had been 
tightfisted and hard boiled and had refused to grant wage concessions, 
but the plain fact is that the settlements that have been worked out 
with other unions and which have resulted from some matters that 
have been before you, have produced wage increases totaling 42 per- 
cent over a period of 42 months. 

The situation in this country today is desperate, has called for a 
wage and price freeze, and has created many problems overseas. These 
increases are patently inflationary. 

Our labor bill is around $5 billion a year which means that a 40-per- 
cent increase is an increase in cost in the neighborhood of $2 billion. 
The net eai-nings after interest and taxes for the whole industry last 
year were $227 million. It is perfectly apparent that as the railroads 
pay these increases, very substantial rate increases will have to occur. 
You simply cannot absorb $2 billion in increases out of $227 million in 
profits, and the rate increases required run around 18 percent. 

As a minimunl, this is cost-push inflation in the rarest and purest 
form. I point that out because ui the national interest, it seems patent- 
ly clear to me that whatever legislation results from the congressional 
inquiry here should not in any sense weaken the railroad's position at 
the bargaining table. It is just simply not in the national interest for an 
industry of this size to be compelled to grant increases in these 
dimensions. 
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I should add that these increases were based on the emergency board 
determination of what was in order. I think three propositions emerge 
from this recent railroad history. 

The fii"st is that a national strike in the railroad industry is unac- 
ceptable to the American public and is thus not available as a practical 
matter as a method of settling a railroad labor dispute. The public 
is not going to put up with a national strike, and Congress will not 
permit it to happen. 

The second proposition which I am sure you unanimously support 
in Congress is that an ad hoc settlement by Congress is also an un- 
satisfactory method of settling the dispute, unsatisfactory to Congress 
and to the parties and it is simply not a technique that makes sense. 

These issues are tremendously complicated some times and there is 
not any way that Congress can take hold of this kind of problem and 
shake it out and come up with a good answer in the 11th hour in the 
short period of time that is available when a national strike occurs. 

Many, many Members of Congress have spoken to that effect, 
Congressmen Harvey and Eckhardt; editorials in the papers and 
many professors who have spoken to the subject say it is patently 
clear that this is not a way to handle these matters. 

These two propositions lead to a third; namely, that some method 
must be found which provides a genuine inducement and incentive 
to collective bargaining in the industry, but which will bring about 
a final disposition of the matter if that bargaining fails. 

Now, I would like to address myself to the selective strike as a 
means of accomplishing that end. Some do suggest that we have 
selective strikes, and they think they would be all right, but the theory 
is that you could have railway strikes that are small enough for Con- 
gress to ignore them, but still large enough to bring the industry to 
its knees and cause some settlement to be made. 

H.R. 3595 has the selective strike as the sole method of settling the 
dispute, and it is made a more effective method because that legislation 
bars, the defensive actions which are available to the railroads today. 

H.R. 9088 starts with the selective strike as the first remedy to be 
used, and the administration's bill, H.R. 3596, we are now told con- 
templates a selective strike in the imrtial operation weapon which it 
includes. 

I think it is worth taking a look at the strike we have just been 
through. You all, I am sure, will recall that strikes, growing out of 
wage demands of the union and demands by the carriers for changes 
in work rules, were called by the UTU against three railroads and ac- 
tually commenced against the Union Pacific Railroad and the Southern 
Railway System on July 16, 1971. Later, on July 24, the Southern 
Pacific and the Norfolk & Western were struck. On July 30, the strike 
was expanded to include the Santa Fe, the Duluth, Missable, & Ii"on 
R&ngB, the Bessemer & Lake Erie, the Elgin Joliet, & Eastern, the 
Alton & Southern, and the Houston Belt & Terminal—the last two of 
which are switching and terminal roads. 

According to the UTU announcements, if the strike had continued 
without settlement, it would liave been expanded on August 6 to in- 
clude the Chesapeake & Ohio-Baltimore & Ohio, the Chicago, Rock 
Island, & Pacific and the Chicago Milwaukee, St. Paul, & Pacific; 
and on August 11 would have been expanded to include the Erie 
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Lackawanna, the Louisville & Nashville, and the St. Louis-SaJi 
Francisco. 

The strike was settled by agreement on August 2, after 18 days. Ac- 
tually 10 railroads were down and in another 10 days, 18 would have 
been struck. This is a faiir chunk of the railroad industry. 

The railroads involved hauled 34 percent of the revenue ton-miles 
of the industry; 160,000 workers were out, which was 28 percent of the 
work force. If the strike had gone unsettled until the 11th, the roads 
then struck would have accounted for 46 percent of the total railroad 
miles in this country and about well over half of the revenue-ton 
miles. 

Now, I was in a position to watch the impact of that strike very 
closely. All the way across the country, I must say, it was severe and 
getting steadily worse. Many areas of the country lost railroad service 
altogether. 

Bill Denton of Southern Pacific was saying last night, that Arizona 
or New Mexico is served by Southern Pacific in the whole southern half 
of the State, and by Santa Fe in the north. So, there really isn't inter- 
changeable railroad service and when railroads go down, substantial 
areas are affected. 

We have prepared studies as we went along which are attached as 
appendixes here. 

Mr. DiNGELL. I assume at this point you want permission to insert 
them at the appropriate place ? 

Mr. AiLES. It would be appreciated. Tliey show the ijercentages. 
Mr. DiNGEix. Without objection, they will be placed in the record 

following your prepared statement. 
Mr. AiLJX. They show the percentage of railroad mileage down— 

Arizona is the State we talked about—92 percent of its railroad mileage 
was down. New Mexico, 80 percent, and so on. California and others 
were severely hit. 

There is another table in one of those appendixes just referred to 
which gives you some notion of the amount of railroad mileage, car 
origination, car handlings, and whatnot that were affected as each 
railroad was added to this strike. 

There is another factor the table ahows in a slightly exaggerated 
form. That is that the railroad shipments in this country tend to be 
over more than one railroad. I think 75 percent of all railroad ship- 
ments go over at least two railroads. If you take out the oars that 
originated and terminated on the same line, and look at the cars that 
go over more than one railroad, you find there are two and a half 
railroads involved in the average liiaul, and tihis says when you take 
out the Southern, say, or a railroad in the central part of the United 
States, like Union Pacific, you may be affecting a tar higher amount 
of traffic than you would assume you were affecting just by talking 
about the nimiber of oars tliey originated or delivered. 

As the strike went on, the effects were spreading, cumulative and 
devastating. This emphasizes that the railroads are a network analo- 
gous to the human circulatory system, and not. a bvmch of independent 
companies. When large portions of the network go down, countless 
activities and enteronses are stopped. This is clearly what happened. 

Coal mines producing 24 percent of the domestic tonnage were 
down, and 94 percent of tlie expert centers were closed off by the 
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strikes. Factories were shut down. A good many people were out of 
work. 

Paul McCracken, Chaimmn of the Council of Economic Advisers, 
said that if the strike continued as to all of the i-ailroads that were 
listed and lasted through the montJi of August, that no less than 
$50 billion would come out of the gross national product. 

I dont say it in the prepared statement here, but I should have 
added that we kept watoh on a daily basis as to the effect of this 
strike on the railroads that were not stnick. When the Southern can't 
accept cars that are destined for the Southern, you will find tJie yui-ds 
on all railroads that connect with Southern begin to crowd up. 

We had cars held for Union Pacific and ouiers, and I can supply 
the figures, but there were something like 45,000 cars being held by 
the 18th day. Tliese are cars clogging the yards of nonstruck railroads 
and interfering very substantially with the service that was being 
rendered by them. 

Concern in this country mounted steadily. On July 30, Jack Hiltz 
and I were sununoncd to the White House with Charley Luna, and 
we were conferred with by the whole group of the President's economic 
advisers, and the President himself, George Shultz and Arnold Weber, 
Paul McCracken, General Lincoln, Secretary Volpe, Secretary 
Hodgson, Assistant Secretary Usery, and others. They impressed upon 
ns vmat they thought was a rapidly deteriorating, nearly desperate 
situation. 

They estimated nearly one-quaiter of a million people unemployed 
as a result of the strike, and said that if it lasted until August 15, 
there would have been 1 million out of work. Eight States were down 
as far as railroad service was concerned, and 84 cities with a population 
of over 25,000, had no railroad service at all. 

We talked about the area and Department of Defense problems, 
and Paul McCracken thought that the reduction in employment would 
amount to between 1 and IV^ to 2 p>ercenit. in the index quite shortly. 

Secretary Volpe pointed out to us if the railroad industry as a whole 
shut down, competing methods of transportation could not handle 
over 15 percent of the ti-affic that was goine; by railroad, and so on. 

Major efforts were made over the weekend and the strike was finally 
settled on August 2. 

Charles Luna made the statement that this proved that tiie selective 
strike would work. In the railroad industry, we were encouraged by 
tlie fact that the industry had held together during the severe stresses 
of this whole experience and felt that our having done so and having 
faced up to the strike i-esulted in a settlement of the controversy, 
that was a better agreement than anything we had previously been 
offered. 

Yet I wondered how the southern California produce growers 
thought the selective strike worked, or how Nebraska grain dealers 
whose grain was piled up in public squares felt about it or what the 
hundreds of thousands of completely innocent bystanders out of work 
or who were inconvenienced by it, thought about it. 

Furthemiore, I have no doubt that if the situation had not been 
settled on August 2 and had gone into the following week, the matter 
would have been before Congi-ess in one form or another, and Con- 
gress would have been faced with an extremely difficult problem of 
trj-ing to resolve the dispute. 
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It was not a dispute over wages, but over work rules, a matter of 
great concern to the railroads, but a difficult problem for Congress to 
resolve, obviously. 

Now, I think that all of this demonstrat,es really q^uite clearly the 
futility of relying on the selective strike as a panacea in these matters 
as H.R. 3595 does. The selective strike avoids congressional interven- 
tion only if the railroads give in immediately when it occurs, but if 
the railroads stand firm, as they did this last time, these situations are 
going to escalate to the point where congressional intervention is re- 
quired and then we are right back where we were in the first place, 
and nothing has been accomplished except a whole lot of innocent by- 
standers have suffered severdy by it. Nor is any purpose served what- 
soever in putting whole r^ons of the country through some of the 
real hardships that were suffered at this time. 

I think on the threshold question, the problem of the stage at which 
Government intervention is to occur, it seems clear that regional prob- 
lems may be sufficiently acute to warrant action long before a na- 
tional ci-isis is upon us. 

One of the railroad officers that I talked to about this said, and I 
thought quite properly, we have to wait until we have a national dis- 
aster, is like saving anything that an invasion of the country is not 
an invasion imtil the invasion reaches the Mississippi River. 

It seems that sanguinai-y simile might be appropriate here. 
If we rely upon a selective strike, you end up in a situation where 

congressional intervention is really the final step, because, as we saw 
here, it moves that way very fast. 

When one discusses this matter, one is told frequently that the Gov- 
ernment should not interfere with c/)llective bargaining in these situ- 
ations because of the importance of free collective bargaining. 

I was impressed that Arthur Goldberg told the Joint Economic 
Committee last Monday, in talking about what should happen under 
the stabilization program, "Cliches about the freedom of collective bar- 
gaining must yield to the hard realities of the consequences which have 
flowed from an overly nonintervention policy." 

I think that is significant. 
We strongly support the arsenal of weapons approach, because we 

Ijelieve that its uncertainty will cause collective bargaining to take 
place, and we believe also that this method can produce finality. 

I should say some weapons, those of partial operation and seizure, 
seem to us to be unproductive. I don't believe anybody really thinks you 
can employ partial operations on the railroads and com|>el a railroad 
to incur 70 percent of its costs and receive 20 percent of its revenues, 
or however the numbers would come out. 

Seizure is a drastic remedy, but does not accomplish a great deal, and 
it still does not i-esolve the dispute. 

W^e believe the kind of bill such as we put forward here is a way of 
solving this matter. There are uncertainties in it, yet there is a basis 
for final settlement of disputes and such a bill would cause collective 
bargaining and at the same time would provide a way of finally deter- 
mining these disputes if they get to that stage. 

There is one thing I would like to mention that stands out clearly 
in the episode we have just been through. We are the only industry, 
the United States, that puts up unemployment compensittion for our 

wn strikers and employees who refuse to cross the picket line. 
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Under the Railroad Unemployment Insurance Act, that burden is 
placed upon us. We have put up some $37 million over the years and in 
this last strike we will put up about $12 million as a contribution to 
the employees who went out on strike aa^ainst us. 

I think myself that the railroad industry stood up well in the face 
of this last situation. I think our situation at the bargaining table is 
difficult but I think it has been made considerably tougher by the strike 
benefit, requirement which seems to me to be unconscionable. 

At this point, I want to defer to Jack Hiltz to talk in detail about 
H.R. 9989, the bill we propose and some others that are before you. 

Thank you very much, Mr. Chairman. 
(Mr. Ailes' prepared statement and attachments follow:) 

STATEMENT OF STEPHEN AILES, PiiEeroENT, ASSOCIATION or AMEKICAN RAILBOAOS 

My name is Stephen Ailea I am President of the Association of American 
Railroads. I appear before your subcommittee with Mr. J(rfin P. EOltz, who is 
Chairman of the National Railway Labor Oonference, to testify on pending 
legislation to deal with emergency labor disimtes In the transportation industry. 
Our two organizations each represent substantially all of the Class I railroads 
of the United States. 

Mr. Uiltz has a wealth of experience in the field of collective batigaining, and he 
will explain the statutory proposals that are supported by the railroads and 
airlines and give you the benefits of the industry's thinking about various othetr 
bills that are before your subcommittee. 

Before he does that, I would like to comment briefly on the present labor situ- 
ation in the railroad industry and to describe the problem as I see It 

The railroads welcome these hearings on the pending bills to amend the Rail- 
way Laibor Act Our industry has long held the view^ that this basic statute, 
which we have operated under .since 1926, needs to be strengthened and improved 
to provide better means for the settlement of major labor disputes 

These hearings, it is fair to say, grow direc-tly out of the history of railroad 
labor relations in the last four years and the climactic history of the last few 
mcHiths. During that time there have been six instances in which national labor 
disputes between railroad carriers and their employees came to a state of impasse 
after collective bargaining and the exhaustion of the procedures of the Railway 
Labor Act and in which a nationwide rail strike either iuunediately threatened 
or briefly commenced. In each of those disimtea, at the eleventh hour the Con- 
gress of the XJnited States reluctantly intervened with special ad hoc legislation. 
The overriding purpose of those Interventions was to prevent a crippling rail- 
road strike. The basis of each intervention was the generally held conviction that 
a national strike of any duration would cause, in the most literal sense, intoler- 
able harm to the public interest. The subcommittee and members of Congress are 
painfully familiar with the history of those congressional actions; they are 
tabulated in the first appendix to this statement showing the dates and refer- 
ences to the Public I^aws by which Congress Intervened. 

If no more facts were known about these disijutes than I have stated, one might 
assume that the railroad industry had refu.sed to bargain or grant wage con- 
cessions to reach agreement with the unions, but the fact is that the proc^ess in 
recent months has resulted in wage increases totaling 42 percent over -12 months 
The inflationary character of these Increases is apparent They would represent 
an amiual cost increase to the railroad industry of somewhere near $2 billion. 
There Is no way an industry earning $227,000,000 annually can atisorb such an 
added wage bvirden ; an 18 percent rate increase would be needed just to cover the 
wage cost increases. 

No better illustration of cost pusli inflation in full swing could be described 
than this. The cure for the problem certainly does not consist of changes in tlie 
law designed to weaken the railroads' position at the bargaining table. 

On the other hand, this history demonstrates three propositions to be true. 
1. A national strike in the railroad industry is unacceptable to the American 

public and is thus nut available, as a practical matter, as a method of settling 
a railroad labor dispute. 

2. Ad hoc action by Congress is also an unsatisfactory method of settling a rail- 
road labor dispute—unsatisfactory to Congress and to the parties—and normally 
not effective to do more than provide a moratorium in the dispute. 

60-871 O—71—pt. 2 2 
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3. Some method must be found which ijrovldes an Inducement to the jjarties 
to bargain collectively, but which will bring about a final disposition of the matter 
when bargaining fails. 

It has been suggested by some that merely permitting selective strikes will ac- 
complish this end. The theory is that a railroad strike can be small enongh to 
permit Congre.ss to ignore it, but large enough to bring the industry to its knees. 
The selective strike is the remedy propo.sed in H.R. 3595 and is apiwrently the 
re<|uired first step in tlie list of remedies in H.R. 90.SS. It apparently is one of the 
weapons in the Administration bill, H.R. 35SH). 

I believe it will be helpful to consider the selective strike remedy in light of— 
and as illustrated by—the strikes conducted by the UTU against a numlier of 
selected railroads in July and August of this year. I would like to highlight for 
the subcommittee .some of the facts about those strikes by way of es.sential back- 
ground and then to comment on their significance in relation to the i>ending pro- 
[K)sals for i)ermanent legl.slation. 

You will re<-all that strikes, growing out of wage demands of the union and 
demands by the carriers for changes in work rules, were called by the I'Tl' against 
three railroads and actually commenced against the I'nion Pacific Railroad and 
the Southern Railway System on July 16, 1971. Later, on July 24. the Southern 
Pacific and the Norfolk and Western were struck. On July 30, the strike was ex- 
panded to Include the Santa Fe. the Duluth, MLssabe. and Iron Range, the Bes- 
semer and Lake Erie, the Elgin, Joliet, and Eastern, the Alton and Southern, and 
the Houston Belt and Terminal (the last two of which are switching and terminal 
roads). 

According to UTU announcements, if the strike had continued without settle- 
ment it would have been exi>anded on August 6 to include the Chesai)eake and 
Ohio-Baltimore and Ohio, the Chicago, Rock Island, and Pacific, and the Chicago, 
Milwaukee, St. Paul, and Pacific; and on August 11 would have been expanded 
to Include the Erie Lackawanna. the I»uisville and XashvUIe, and the St. Louis- 
San Francisco. The strike was settled by agreement on August 2, after 18 days. 
On the day of .settlement, ten roads were down, and in another ten days a total 
of 18 would have been out of operation. Not counting the two switching and 
terminal roads, the eight roads that had been struck on August 2 represented 
nearly a quarter of the total railroad miles in the United States, 34 percent of the 
revenue ton miles operated In 1970, and 161,967 railroad employees, or 28.6 per- 
cent of the national railroad work force. If the strike had gone unsettled until 
August 11, the roads that would have been struck at that time would have repre- 
sented approximately 46 percent of the total railroad miles of the country, ap- 
proximately 56 percent of the revenue ton miles of the United States, and approxi- 
mately 49 percent of the entire railroad work force. 

The eight line-haul railroads that were actually struck serve a total of 30 
states. Extensive areas within those .states were deprived of all railroad service 
from the moment the strike began. In many instances, of course, this meant ces- 
sation of all transportation .sen-Ice for users whose requirements are served only 
by railroad. One of the studies we have prepared shows the percentage of rail- 
road miles knfK-ked out of service by the strike in each individual state. Tills 
study, which is the .second appendix to my statement, shows the percentage of 
miles eliminated In each successive stage of the actual strike through August 2, 
1971. and also shows the jHTcentage that would have been eliminated by the strikes 
against additional railroads that were scheduled for August 6 and August 11. 
Nine states actually sufifere<l the elimination of at lea.st half of their rail mileage: 
Arizona (92%), New Mexico (82%). California (79%). Idaho (7.5%), Oregon 
(70%), Nevada (62%), Virginia (.55%), W.voming (55%), and T'tah (50%); 
and three other states came close to that figure: Georgia (48% ), Kan.sas (48%), 
and Texas (46%). A third appendix shows the carload traffic handled. I.e., car- 
loads originated and those received from connecting railroads, in the year 1970 
by the roads that were In fact stnick and those that would have been "struck on 
Augu.st 6 and 11. This indicates that the roads actually struck participated in the 
handling of up to 50 [percent of all carloads moved by railroad and that all of thi- 
railroads that would have been struck on August 11 jwrticipated in the handling 
of up to 89 percent of all carloads moved in that year. 

The effects, as the strike proceeded, were spreading, cumulative, and deva- 
stating. This should surprl.se no one, for the nation's railroads constitute a single 
interconnected transportation net;work, analogous to the human circulatory sys- 
tem. When large portions of the rail network stop, countless activities and enter- 
prises that depend on It will stop, too. That is what happened during the 18-day 
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UTU strike. The producers of raw materials, manufacturers, distributors, and 
consumers of almost everything that is grown, made and soid in the areas cov- 
ered by the strike were deprived of lndl8i)ensa>ble service. Coal mines (producing 
24 percent of domestic and 94 percent of export tonnage) stopped operating; 
factories shut down; thousands and thousands of eiUi)loyees were idled; grain 
was piled in streets and fields for want of rail service; lumber failed to move to 
markets; fresh fruits and vegetables rotted and si)oiled; millions of dollars in 
wages and profits were lost; users and consumers went empty-handed. One single 
statement tiiat perhaps best eiiitomized the massive Impact of the strike was 
made by I'aul W. McCracken, Chairman of the Council of Economic Advisers, 
who said on July 30 that if the strike continued through August and was ex- 
tended to other railroads on the UTl'°s target list, it would knock as much as 
$50 billion out of the Gross National Product. This figure is more than double 
the $20 billion which the economy grew in the second quarter of 1971. 

As tile strike proceeded, developments were followed with mounting concern 
throughout the country. The seriousness of the ImiMct was indicated by the fact 
that on July 30, the President summoned management and labor representatives 
to the White House. The strike was ended on August 2. 

Charles Luna of the IJTIT expressed tiie view that the whole experience proved 
that the selective strike would work. We in the railroad Industry were encour- 
aged by the way the Industry held together during the severe stress of this ex- 
perience, and undeniably the settlement reached was from our point of view a 
better agreement tlian any that had been offered before the strike began. 

But I wonder how well the Southern California produce grower, or tlie 
Nebraska grain dealer thought the selective strike worked, or what the hiudreds 
of thousands of Innocent bystanders who were put out of work, or were seriously 
inconvenienced, thought about it. Clearly, before a second week pa.ssed, Congress 
would have had to take action. And certainly the ojuntry would not have put up 
with similar disruptions In each of the Instances when Congress has had to act 
In the past. 

I believe that the UTU strike experience demonstrates the futility of relying, 
as H.K. 3595 does, on the selective strike as tlie means of avoiding the necessity 
of Congressional Intervention, l)ecause, patently, there is no assurance that it 
will avoid that necessity. Nor Ls any pun>o.se served In putting the country or 
regions of the cotmtry through the Inconveniences and dislocations of such a 
strike before the other methods of solving the dispute are brought into play. 

Finally, on tlie threshold question, the problem of the stage at which govern- 
ment Intervention is to occur. It seems clear that regional problems may be 
sufficiently acute to warrant action long before a national crisis is upon us. In- 
sisting upon waiting for nationwide disaster is, as someone has .said, like saying 
an invasion is not an Invasion until the invader reaches the Mlsslssii>pi. Ad hoc 
Congressional action should not be tlie only remedy for a severe regional trans- 
portation crisis. I am familiar with the arguments against government interven- 
tion to Interfere with the processes of free collective bargaining but, as Arthur 
Goldberg said before the Joint Economic Commlttee'of the Congress last Mon- 
day, September 13, 1971, "Cliches about the freedom of collective bargaining 
must yield to the hard realities of the consequences which have flowed from an 
overly non-intervention policy." 

The railroad Industry supports the arsenal of weapons approach. We believe 
that the uncertainty as to which weapon will be employed will encourage collec- 
tive bargaining. We believe it essential that the weapons Include one or more 
which will settle a dispute If collective bargaining falls. Our proposal Is designed 
to achieve this result. 

We recognize that other weapons are available and perhaps desirable. Two, 
we believe are undesirable. They are partial operation and seizure. 

1. Partial operations. This Is something which sounds good but Is wholly 
Impracticable. In order to keep a railroad partly in business It would be neces- 
sary to maintain a staff almost as large as if it were running at full capacity. 
Partial operation would, In fact, be more costly to a railroad than If it were 
completely shut down by a work stoppage. Hence, it would Impose an unfair 
burden. 

2. Slzure. Over the years, seizure has been frequently mentioned as a possible 
weapon. The difficulty is that it settles nothing. All it does Is penalize severely 
the management which has not acceded to labor's demands. Only when coupled 
with a form for prescribed settlement of the issues does It lead to a resolution 
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of the dispute, and then the seizure part of the "remedy" has solved nothing. 
This "weapon" should not be included in any "arsenal". 

We support H.R. 9989 because the present situation is unsatisfactory to the 
public, to Congress, and to the railroads. For the reasons stated previously we 
believe a bill such as H.R. 9989 would improve the situation for all concerned. 
The purpose of the bill is not to protect the railroads from the railroad unions— 
the recent ITU strike should have made it clear that no such protection is 
necessary. The purpose is to provide for disfMisltion of these disputes without 
major public inconvenience and Congressional intervention on an ad hoc basis. 

There is one more aspect of present law that should be changed, one major 
inequity that calls for rectification. 

Under the Railroad Unemployment Insurance Act, a railroad employee who 
refuses to work because of a strike against his employer can receive unemploy- 
ment compensation unless the "strike was commenced in violation of the provi- 
sions of the Railway Labor Act or in violation of established rules and practices 
of a bona fide labor organization of which he is a member." The railroads are 
the only industry in the United States required to pay striking employees, as well 
as those who refuse to cross a picket line, unemployment benefits. These benefits 
are financed entirely by railroad contributions to the statutory fund. Thus, the 
railroads finance strikes against themselves. State unemployment benefits are 
generally not available to employees in other industries who are unemployed as a 
result of a labor dispute. 

Consequently, much of the pressure on employees to settle rather than prolong 
a strike—financial hardship—is alleviated for railroad employees. According to 
the Railroad Retirement Board, railroad workers on strike and Idled by strikes 
received unemployment l)enefits amounting to more than $37 million in the period 
from January 1, 1953 to November 30, 1970: and we estimate that such payments 
during the UTU strike will exceed $10 million. The payment of such i>eneflts 
won'd be eliminated by the Administration bill (H.R. 3596) and by H.R. 9989. 

At this point I would like to defer to Jack HUtz who will deal with H.R. 9980 
in more detail and with the effect it would have on bargaining in this industry 

Thank you. 
APPENDIX A 

TABULATION OF MAJOR RAILROAD LABOR DISPUTES RESOLVED BY CONGRESSIONAL ACTION 

Ynr Date PubHc Law- 

1971        Sliralmen  
1970 BRAC. UTU. BMWE, H. t R.E.. 
1970        Shopcratts  
1967 Do  
1967 Do  
1967 Do  

May 17-19. 
DM. 10-11. 
March 5.... 
July 16-17.. 

92-17 
91-S41 
91-226 
90-54 

•90-13 
•90-10 

> Exteflsion of time. 
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APPENDIX B 

PERCENT OF RAIL-MILES, BY STATES 

Baltimore 
Atchison, & Ohio, 

Topeka Chesapeake t 
t Santa Fe, Ohio, Chicago, 
Bessemer & Milwaukee, 

Lake arie. St. Paul 
Duluth, t Pacific, 

Missabe Chkago, RKk Empire Land, 
Norfolk t t Iron Island t Louisvilla 

Southern Western and Range, and Pacilic, and & Nashville, 
System and Southern •gin, Joliet 

& Eastern 
Missourj- and St. Louis- 

SMi Union Pacific Pacific Kansas-Teias San Francisco ToW 

(I) (2) (3) (4) (5) (6) 

lUmm  as. 33 n AriZOM  51 41 
16 

  S 

12 28 
Caljfof Ria                              4 56 19 

16 
79 

Morado  15. 37 
12  r 12 

Floridt  4 . 11 
Ceorni  48 . 5 s 
Idiho  65. 8 73 
IRiMit  1 8 4 12 3 28 
riditiis  4 16 1 15 3 39 
lom  2 . 43 46 
bnas  13 . 35 17 7 72 
Kiiitocky  9 1 . 19 49 78 
Louisiana..   1 15 2 4 1 23 
MicWpn  2 . 26 28 
Minnesota  6 19 2$ 
Mississippi  6 . 7 13 
Missouri  9 4 IS 20 tt 
Montana  3 . 25 28 
Nebfiika  24 . 3 27 
Nevada  22 40 . 62 
NewJen»y  17 17 
NewMexio)  23 58 7 89 
New York  1 . 3 20 23 
North Carolina  30 3 . 33 
Ohio  18 . 26 5 49 
Oklahoma  25 34 25 84 
Or«|on  31 38 . 69 
Pennsylvania     . 2 2 11 9 24 
South Carolina  33 . 33 
South Dakota  46 

 47" 
48 

TennesMO  25 . 72 
Tt»as  22 24 12 1 59 
Utah  44 6 . SO 
Virjinia  17 38. 18 2 75 
Washington  17 . 18 K 
West Virginia  18 . 58 76 
Wisconjin  26 26 
Wyoming  40 . 40 

Source Annual reports of railroads to ICC. 
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APPENDIX C—CARLOAD TRAFFIC, YEAR 1970 

Ratio to total 
Carloads U.S. carload 

Carloads   recaived from Total carloads shipments 
Railroad                                                                  originated      connections handled (percent) 

(1)                                                                                     (2)                  (3) {«) <5) 

Union Pacific           173,373            722,383 1,595,756 5.9 
Southern System: 

Alabama Great Southern             73,838            244,217 318,055 1.2 
Central of Georgia           ?07,682           268,612 476.294 1.8 
Cincinnati, New Orleans * Teias Pacific            61,344           442,544 503,888 1.9 
Georgia, Southern 4 Florida            44,536           114,130 158,666 .6 
Southern           905,749        1,051,056 1,956,805 7.2 

Subtotal  2,166,522 2.842,942 5,009,464 18.5 

Norfolk & Western  1,927,346 989To44 2^916^^390 ioTs 
Southern Pacific  1,619,984 908,496 2,528,480 9.4 

Subtotal  3,547,330 1,897,540 5,444,870 20.2 

Cumulative total  5,713,852 4,740,482 10,454,334 38.7 

Atchison, Topeka & Santa Fe  1,034,084 '    604,018 1,638,102 eTT 
Bessemer 4 Lake Erie.  224,718 212,399 437,117 1.6 
Duluth, Missabe 4 Iron Range...  525,318 25.503 550,821 2.0 
Elgin, Joliet 4 Eastern.  217,451 227,442 444,893 1.6 

SubtoUl       2,001,571        1,069,362        3,070,933 lt.< 

Cumulative total       7.715,423       5,809,844      13,525,267 50.1 

Baltimore 4 Ohio  1,253,420 916,452 2,169.872 8.0 
Chesapeake 4 Ohio        1,271.951 753.392 2,025,343 7.5 
Chicago, Milwaukee, St. Paul 4 Pacific  664.319 363,963 1,028,282 3.8 
Chicago, Rock Island 4 Pacific  601,186 477,972 1,079,158 4.0 
Missouri-Kansas-Texas  135,596 184,926 320,522 1.2 

Subtotal  3,926,472 2,696,705 6,623,177 24.5 

Cumulative total  11,641,895 TsOeTsW 20,148,444 '     74^ 

ErieLackawanna...  353,371 653,407 1,006,778    ~~~     X? 
Louisville 4 Nashville  1,438,186 620,066 2,058,252 7.6 
SL Louis-San Francisco  387,302 435,620 822,922 3.0 

Subtotol  2,178,859 1,709,093 3,887,952 H.4 

Cumulative total      13,820,754      10,215,642      24,036,396 89.0 

All Class I railroads      27,014.937      23,050,178      50 065,115 185.3 
Percent 20 roads of class I total  51.2 44.3 48.0   

Note: Comparison of cars handled by the 20 roads (originated and received fron connections) with total carload ship- 
ments (cars originated by all roads) indicates that the 20 roads participate in up to 89 percent of the Nation's rail traffic. 

Source: Freight Co.Dmodity Statistics, ICC, July 29,1971. 

Mr. DiNGELL. Thank you, Mr. Ailes. 
Mr. Hiltz, we will be nappy to recognize you. 

STATEMENT OF JOHN P. HILTZ, JR. 

Mr. HILTZ. Mr. Chairman, as Mr. Ailes, I will not read all of my 
statement, but I understand it will be placed in the record. 

Mr. DiNOELL. Without objection, your full statement will appear in 
the record, and we will be most happy to recognize you now for such 
comment as you choose to make. 

Mr. Hii.Tz. Thank you. 
My name is John P. Hiltz, Jr., I am the chairman and the principal 

officer of the National Railway Labor Conference. 
My main purpose in appearing before your committee today is to 

discuss the proposals of the railroad industry for changes in the Rail- 
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way Labor Act, and I very much appreciate the opportunity which 
you aflFord me for doing so. I shall also comment briefly on other pro- 
posals for this same purpose which are being considered by your 
committee. 

It takes no study to ascertain that the labor disputes which have 
come before the Congress in recent years are those which occur in the 
transportation industries, mainly railroad and airline, and of course, 
mostly railroad. 

As you know, the airlines suppoit the same legislation for i-esolving 
these disputes as the railroads do. It is obvious, of course, that these 
disputes only come before the Congress after labor and management 
have failed to reach an a^p-eement and, in fact, are at an impasse. But 
why do railroad labor disputes which reach an impasse come to the 
Congress when those of nontranspoitation industries do not? This 
question usually receives an imperfect and perfunctory answer. The 
answer usually given is that collective bargaining between labor and 
management in our industry does not work. But this is not the real 
answer. Collective bargaining in our industry does work—not per- 
fectly, of course, and it can be improved, but it does work. The fact is 
that hundreds of agreements each year are negotiated in the railroad 
industry with no governmental intervention of any kind. 

The real answer is that in our industry the public interest dictates 
that the regular processes of collective bargaining cannot be followed 
as they are followed in nontransportation industries. When labor dis- 
putes in other industries reach an impasse and the parties resort to 
self-help, no one says that collective baigaining has failed. Rather, 
such an eventuality is contemplated in the Taft-Haitley Act. In the 
railroad industry, however, the resort to self-help even though legal 
is not an acceptable or tolerable procedure because of its severe impact 
on the public. Thus, the tacit mandate from the public sector to our in- 
dustry is that an agreement be reached through collective bargaining 
without reaching the impasse state. We are willing to bargain within 
this more limited framework, but the law must be changed to make 
such bargaining possible. 

The overall challenge to your committee, as I see the situation, is 
to amend the Railway I^abor Act in a way that preserves and im- 
{)roves the collective bargaining process so that an impasse which 
eads to the self-help measures so damaging to the public interest will 

not occur. The arsenal of weapons approach is designed to accomplish 
that objective. It operates to keep tne parties in communication until 
the dispute is resolved. 

We accept and endorse the accomplisliment of that objective. Actu- 
ally, of course, that is and always has been the basic purpose and 
intent of the Railway Labor Act If collective bargaining has not been 
as effective as it should be under the Railway Labor Act, it is because 
the procedures of the act have evolved in such a way that the original 
purposes have become obscured. For example, the emergency boerd 
procedures which was intended to be the final step from which settle- 
ment would follow no longer serves that important function in all 
cases. The almost inevitable refusal of railroad unions to accept the 
findings of emergency boards has turned this procedure into merely 
one more step in railway labor disputes. As one of the weapons in an 
arsenal, however, a great measure of the vitality it once enjoyed will 
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be restored to it because it is contemplated that it will be selected for 
use in only those cases to which it is particularly adapted. The arsenal 
of weapons approach and the results which flow therefrom are entirely 
consistent with the original purpose of the act. 

H.R. 9989 provides four weapons: 
First, it provides that the Government may do nothing. I don't 

believe any other bill on this subject has this concept among its 
weapons. Since H.R. 9989 has a low threshold for intervention, we 
feel that this alternative permits surveillance and then abstention 
from intervention if, after consideration of the public interest, that 
is an appropriate response. In the cases where no action is recom- 
mended by the panel of secretaries provided for in our bill, an impasse 
with a resort to self-help is possible. By self-help, I mean a strike by 
the employees and a locKout or promulgation by management. This, 
of course, can occur imder today's law. 

The second weapon provided is to appoint a neutral board for non- 
binding recommendations. This weapon is similar to today's emer- 
gency board procedures and needs no elaboration. Although this ap- 
proach has admittedly lost a great deal of its vitality, as has been 
pointed out before, it still has provided the basis in the past for 
bringing about a great number of settlements and it is felt that it will 
continue to do so under certain conditions. 

The third weapon is final and binding arbitration. This is the 
weapon wliich provokes the most controversy. Its opponents have made 
"compulsory arbitration" a scarce word. But we think it merits con- 
sideration. It is an old and almost traditional concept in our way of 
life. It is widely used in our society and its use is growing. And where 
it is used, it works. The attitude of a party to a dispute toward arbi- 
tration is materialy influenced by the strength of that party's position 
in the dispute. If the party feels that a fair and impartial finding with 
regard to the dispute will not give it what it desires, naturally it will 
not be anxious to submit its dispute to arbitration. 

It is undisputed that arbitration will not be the best method for 
resolving all disputes; however, if it will be the best method for 
resolving some disputes, we feel that it should be included in the arse- 
nal of weapons. Except for the final off'er selection—a weapon whicii 
I will next discuss—arbitration is the only concept in any of the pend- 
ing legislation which furnishes a procedure for settling the dispute 
with finality. We believe that both the final offer selection and com- 
pulsory arbitration should be included in the arsenal and that each 
be used in the type of dispute to which each is particularly adapted. 

Finally, H.R. 9989 provides for the final offer selection. This ap- 
proach while untried is quite well understood by ail of us. It is the 
only weapon in the administration's proposals—H.R. 3596—which 
would provide an avenue for final settlement without injury to the 
public and without congressional involvement. We think highly of it 
as a weapon but we believe that in H.R. 9989 we have improved its 
application over that provided for in H.R. 3596. 

Our arsenal of weapons is really an arsenal of procedures. It does 
not make an agreement for the parties. It does provide clear sets of 
alternative procedures by which the parties can be guided to an agree- 
ment if they cannot reacli that objective without outside motivation. 
'Hie weapons in the arsenal are set forth in a well-defined manner so 
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that the parties will know what they will be faced with if an impasse 
develops. It is expected that this will motivate tliem to avoid an im- 
passe rather than to be subjected to a procedure not desirable to tliem. 
With four or more weapons in the arsenal, the odds are that the one 
selected, if the parties fail to negotiate a settlement, will not be the 
one they separately prefer. 

We have put into H.R. 9989 what we regard to be out best effo>rt in 
providing an arsenal. But it is possible that there can be additional 
weapons. It is also possible that a better approach would be the 
modification of the weapons which have been included. The final 
determination in this regard is up to your committee and will un- 
questionably be based on the information obtained from tliese hearings. 

While the composition of the arsenal is fundamental to all of uie 
pending legislation, it is the arsenal together with the threshold 
standard that comprise tlie heart of any new legislation. As a practicaJ 
matter, I do not believe it is possible to draw any fine lines defining the 
threshold so as to ensure that the objectives of this legislation can be 
achieved. In order words, there should be no threshold specified by 
statute. 

If the ultimate objective is, one, to pass a law which will protect 
the public from the impact of tJie use of economic force in our labor 
disputes, and, two, to have such disputes settled without involving 
the Congress, then the threshold must be flexible enough to allow the 
procedures for settlement to be utilized to settle the dispute. The pro- 
cedures should not be triggered or blocked ofl' for a given dispute by 
a fixed statutory standard. Labor disputes cannot be so easily measured 
and cataloged. 

Labor laws work best when they can be tailored to the problems. A 
rigid statutory threshold will not do this effectively. The question of 
whether or not to invoke the arsenal procedures should be left to the 
discretion of knowledgeable objective people who can analyze a dis- 
pute in all of its complexities and make a value judgment. Trying 
to measure a multidimensional dispute against a one-dimension scale 
will simply not work. 

We are convinced that all major railroad labor legislation should be 
subject to the arsenal, while at the same time it should be possible to 
refrain from intervention in any particular dispute. 

When the Railway Labor Act was written, aside from the mediation 
function, Federal involvement was to be a one-time event. This was 
through the emergency board. Experience under the act, unfortmiate- 
ly, has evolved the Emergency Board into merely the entering wedge 
of Federal involvement. From there we frequently go to suijermedia- 
tion—at the Labor Department, then perhajjs to Congress, then to the 
White House and then often through the whole sequence again. 

H.R. 9989 substitutes for the Emergency Board procedure the more 
comprehensive arsenal procedure, and once the arsenal is used, the 
matter should end. The Labor Department would only be involved in 
its decisionmaking role as to the procedures. The White House would 
not be involved at all. Neither would the Congress. 

The long sequence of intervention that has become an ordinary oc- 
currence is not to our liking. It should l)e rendered unnecessary, and 
H.R. 9989 would make it inappropriate. This would be an important 
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step to improving the climate of collective bargaining in our industry. 
It would motivate the parties to settle at the bargaining table. 

Mr. Chairman, the next part deals with other proposals for settling 
these emergency labor disputes. I will not go into it in detail. However, 
I do feel constrained to say a little extra on the subject of selective 
strikes, which is a weapon common to all of the proposals before vour 
committee, except the proposal of H.R. 9989, which I have just been 
discussing. 

It seems to me that the objective of this committee's effort is to 
minimize governmental involvement in our collective bargaining. We 
feel that selective strikes and partial operations increase Federal in- 
tervention dramatically, and it involves the Grovemment in running 
the show by determining the scope, extent and duration of strikes. It 
is imreasonable to believe as a practical matter the Government can 
successfully do this. 

What can be accomplished by this type of Federal involvement in our 
labor relations ? It is certainly novel. There is no precedent for it in 
any other industry. It is not an extension of any role yet prescribed 
for Government in the labor relations area. 

Why has this idea emerged ? In my opinion, it has appeared in legis- 
lative form in an effort to eliminate a total rail strike that will provide 
labor, but not management with a satisfactory substitute. No true sub- 
stitute for a strike has ^et been conceived. It is illusory to think that a 
selective strike is a fair substitute. It is loaded in favor of labor. It 
tips the scale in favor of labor, and seriously affects the bargaining 
power and position of the parties. 

It is my understanding that the committee and those appearing be- 
fore it share a common purpose in devising a scheme to protect the 
public without weakening the collective bargaining process, and with- 
out weakening one side or strengthening the other. 

As Congressman Harvey said in his testimony before this com- 
mittee, an essential requirement in any attempt to reduce strikes in 
the railroad industry and encourage the peaceful settlement of dis- 
I)utes is that a careful balance between the parties should be effected. 

A selective strike has one additional characteristic, it is in fact 
nothing more than a whipsaw strike. That is, a strike designed to 
divide and conquer the employer group by putting pressure on in- 
dindual members. 

On our biggest issues we use national bargaining as a normal pro- 
cedure in the railway industry, and it is generally conceded desirable 
by both labor and management, and everybody will agree multi- 
employer bargaining cannot survive whipsaw strikes and they are 
illegal wherever they occur. 

The Court of Appeals in the District of Columbia in the Delaware 
rf; Hudson case, tried to fix guidelines by which a less than nationwide 
strike—that is a selective strike—could take place without a whipsaw 
effect. It is agreed that a selective strike which is really a whipsaw 
would be unlawful. 

It may be theoretically possible to sterilize a strike against some 
employers to remove the whipsaw principle involved to the group, 
but the possibility is only theoretical. 

Selective strikes, now illegal in the court's opinion, if allowed in 
the future or enhanced as they would be by some of the legislation 
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before you, would give labor a stronger weapon than it had before. 
Management's ability to defend itself is weak enough in the trans- 
portation industry, and I don't think it should be weakened any 
further. 

Loading all of the power on labor's side will not improve collective 
bargaining. The whipsaw effect surely cannot be eliminated from 
the selective strike method. A whipsaw objective is implicit in the 
selection of the target itself. Take a weak railroad with special prob- 
lems, take a railroad with unique characteristics and put it up before 
the industry and before its customers, where it is also singled out for 
deprivation. It is the old principle of "unitd we stand, divided wc 
fan." 

What union would not relish the possibilities of forcing a settlement 
with all railroads by holding one or two hostages? It takes little 
imagination to see now the selective strike can be used to labor's 
•idvantage. 

One distincton needs clarification with regard to partial operation 
and selective strike. It has to do with the railcomi^etition and service. 
While many areas of the country are served by only one railroad, 
most are served competitively by more than one. For example, traffic 
to the East from major cities on the west coast have alternative 
routes over two or more railroads to the cities. Los Angeles has three 
transcontinental carriers serving it, but this does not mean that if 
one or two of those carriers are on strike the customers of the struck 
lines can get rail transportation from the other nonstruck lines. 

In some cases this may be possible, but in most cases it will not. 
Many shippers and receivers are located on the tracks of only one rail- 
road. If that road is struck, these customers are cut off. It does not 
matter that alternate transcontinental routes are open if the freight 
cars cannot get to those routes from the spur or siding of the 
customers. 

Many Union Pacific customers in Los Angeles were not comforted 
when it was struck from the fact that Southern Pacific and Santa Fe 
continued to serve Los Angeles. 

In short, a shipper can be completely isolated in a terminal area even 
though a selective strike leaves routes open to and from his terminal 
area. Neither selective strikes or partial operation will save the ship- 
ping public from injury though a cursory look at a railway map may 
surest otherwise. 

We feel it would be a backward step for the public and industry and 
for the Congress to prescribe selective strikes as a weapon, because it 
unfairly strengthens labor and is a poor substitute for tne total strike. 
What we need are substitutes for the impasse which initiates the 
strike. 

Our suggested arsenal is the substitute with an impasse rather than 
for the striKe. 

Mr. Chairman, the next part of my statement deals with what might 
be called auxiliary issues which H.R. 9989 corrects in the Railway 
Labor Act. These are not particularly pertinent to the subject before 
you, and therefore I will not go into them in detail and just ask that 
thisportion of my statement be included in the record. 

This concludes my statement, Mr. Chairman. 
(Mr. Hiltz' prepared statement follows:) 



432 

STATEMENT OF JOHN P. HILTZ, JR., CHAIKUAN, NATIONAL RAILWAT 
LADOB OONFERENCE 

My name Is John P. Hiltz, Jr. I am tlie Chairman and the principal ofiBcer of 
the National Railway Labor Conference, a position that I have held since 
August 1, 1967. The Conference is an unincorporated aseodatlon whose member- 
ship comprises almost all of the nation's Glass I rail carriers. It, in conjunction 
with the Eastern, Southeastern, and Western Carriers' Conference Committees, 
represents those carriers in national labor negutlations and advises tliem about a 
wide variety of problems that arise In their relationship with the labor organiza- 
tions representing their employees. 

My main purpose in appearing before your Committee today is to discuss the 
proposals of the railroad industry for changes in the Railway Labor Act and 1 
very much appreciate the opportunity which you afford me for doing so. I shall 
also conmient briefly on other proposals for this same purpose which are being 
considered by your Committee. 

It is gratifying to those concerned In the railroad Industry to note that your 
Committee has recognized the tremendous Importance of this problem of railroad 
labor emergencies by affording all interested parties time to be heard on this 
problem, its issues, and the suggested solutions. Such in-depth consideration is 
unquestionably a significant step toward an effective resolution of this important 
issue. 

It takes no study to ascertain that the labor disputes which have come before 
the Congress in recent years are those which occur in the transportation 
industries, mainly railroad and airline, and of course, mostly railroad. As you 
know, the airlines support the same legislation for resolving these disputes as 
the railroads do. It is obvious, of course, that tht*a? disputes only come l»efopp 
the Congress after labor and management have failed to reach an agreement and, 
in fact, are at an impasse. But why do railroad labor disputes which reach an 
impasse come to Congress when those of non-transportation industries do not? 
This question u-sually receives an imi)erf«<^'t and |)erfuntitory ans-wer. The answer 
usually given \si that collective bargaining between labor and management in 
our Industry does not work. But this is not the real answer. Collective bargaining 
in our industry does work—not perfectly, of course, and it can be Improved, but 
it does work. The fact is that hundreds of agreements each year are negotiated 
in the railroad industry with no governmental Intervention of any kind. 

The real answer is that in our industry the public interest dictates that the 
regular processes of collective bargaining cannot be followed as they are followed 
in non-transportation industries. When labor disputes in other industries reach 
an impasse and the parties resort to self-help, no one says that collective bargain- 
ing has failed. Rather, such an eventuality is contemplated in the Taft-Hartley 
Act. In the railroad industry, however, the reeort to self-help, even though I^al, 
Is not an acceptable or tolerable procedure because of its severe impact on the 
public. Thus the tacit mandate from the public sector to our industry Is that 
an agreement be reached through collective bargaining without reaching the 
impasse state. We are willing to bargain within this more limited framework, 
but the law mu.>4t be changed to make such bnrgainlnt: possible. 

The overall challenge to your Committee, as I see the situation, is to amend 
the Railway Labor Act in a way that preserves and improves the collective 
bargaining process so that an impasse which leads to the self-help measures so 
damaging to the public interest will not occur. The arsenal of weapons approach 
is designed to accomplish that objective. It operates to keep the parties in com- 
munication until the dispute is resolved. 

We accept and endorse the accomplishment of that objective. Actually, of 
course, that is and always has been the basic purpose and Intent of the Railway 
Labor Act. If collective bargaining has not been as effective as it should be under 
the Railway Labor Act, it is because the procedures of the Act have evolved in 
such a way that the original purposes have become obscured. For example, the 
emergency board procedure which was intended to be the final step from which 
settlement would follow no longer serves that important function in all cases. 
The almost Inevitable refusal of railroad unions to accept the findings of emer- 
gency boards has turned this procedure into merel.v one more step in railway 
labor disputes. As one of the weapons in an arsenal, however, a great measure 
of the vitality it once enjoyed will be re-^tored to it because It is contemplated 
that it will be selected for use in only tho.se cases to which it is particularly 
adapted. The arsenal of weapons approach and the results which flow therefrom 
•re entirely consistent with the original purpose of the Act 
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The railroad and airUne Industries jointly put Into H.R. 9988 their best efforts 
to establish a procedure for settling labor Issues without resort to Congress, and 
I would Uke to highUght the concepts of that bill. At the onteet, however, I 
want to emphasize that we are not dogmatic in our approach. We want to make 
the arsenal as broad as possible and capable of meeting all sorts of issues. Since 
labor laws grow and are fashioned to meet new problems, a broad and flexible 
approach is essential. We welcome ideas on how to improve our bill. It may 
be possible to articulate additional weapons that would be more effective in 
resolving a dispute than those we have listed. 

H.B. 9989 provides four weapons: 
ilrst, it provides that the government may do nothing. I don't believe any other 

bin on this subject has this concept among Its weapons. Since H.R. 0989 has a 
low thre»hok1 for inten-ention, we fe«l that this alterimtive permits surevillance 
and then abstention from Intervention if, after consideration of the public interest, 
that is an appropriate respon.se. In the cases where no action Is recommended by 
the panel of Secretaries provided for in our bill, an lmi>a.«!se with a resort to 
self-help is ixwsible. By self-help I mean a strike by the employees and a lockout 
or promulgation by management. This, of course, can occur under today's law. 

The Florida EJasrt Coa.-^t Railway strike is a gooti example. In the initial .stages 
of this dispute the National Mediation Board declined to recommend an emergency 
board. The strike took place. Months went by and no settlement was reached. 
Later, at the recpiest of the labor unions the Me<llnHon Board reversed itself and 
recommended an emergency board. The Bo«'rd did its job and made recommen- 
dations for settlement, but no settlement was made. Today, 8 years later, the 
strike still goes on and the railroad is operating under strike conditions. There 
is no way under existing law to stop this strike. The impasse Is total and up to 
this point in time apiiears to be permanent. 

The second weapon provided is to api)olnt a neutral board for nonbinding 
recommendations. This weatK>n la similar to today's emergency board procedures 
and needs no elaboration. Although tills approach has admittedly lost a great 
deal of ItB vitality, as has been iwinted out before. It still has provided the 
basis in the past for bringing about a great niunber of settlements and It is 
felt that It will continue to do .so \inder certain conditions. 

The third weapon Is final and binding arbitration. This is the weapon vrhlch 
provokes* the mo«*t controversy. Its opponents have made "compulsory arbitration" 
a scare word. But we think It deserves careful analysis and con.sideratlon. It is 
an old and ataost traditional concept in our way of life. It is widely used in 
our society and Its use is growing. And where it is used, it works. The attitude 
of a party to a dispute toward artiitratlon is materially Influenced by the str«igth 
of that party's position in the dispute. If the party feels that a fair and 
impartial finding with regard to the dispute will not give it what It desires, 
naturally it will not be anxious to submit its dispute to arbitration. It is undis- 
puted that arbitration will not be the best method for resolving all disputes; 
however, if it will be the best method for resolving some disputes we feel that 
it sibould be Included in the arsenal of weapons. Bxcept for the final offer 
selection—a weajion which 1 will next dlscusw—art)ltratloti is the only concept 
in any of the pending legislation which furnishes a procedure for settling the 
dispute with finality. We believe that both the fiiml offer selection and compulsory 
arbitration should be includwl in the arsenal and that each be used in the type 
of dispute to which each is particularly adapted. 

To those of you who might recoil at the thought of enacting an arsenal of 
weapons which includes compulsory arbitration. I suggest that you review 
what your colleagues recently concluded in jwsslng the Postal Reorganization 
Act <rf 1970 (P.L. 91-375). In determining to prolifl)it postal employees from 
rtriklng and substituting In lieu thereof a procedure for compulsory artjitration. 
the Hoiwo Post Ofli<n and (Mvll Service Committee de<lared : 

"The Postal Service Is too important to the people and the economy of 
this Nation to tolerate iwstal strikes. 

"Collective bargaining in public employment Involves factors that differ 
importantly from those traditionally found in the private sector. In the pri- 
vate sector, a strike involves an economic contest pitting the stockholders' 
capacity to forego profits against labors' capacity to forego wages. A strike 
may Impair the ability of the enterprise to compete successfully in the mar- 
ket In the public sector, the stakes are quite different: A strike would not 
merely threaten the Income of a public enten)rise and cause loss of wages 
to wor*er8, it would also direcUy imperil the public welfare. The extent to 
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which the pnblic welfare might l>e so imperiled has been yividly brought home 
to all by the events of last March. 

"Since it will continue to be unlawful for postal employees to strike. H.E. 
17070 provides for binding arbitration in the event of unresolved collective 
bargaining impasses so as to assure parity of bargaining power between labor 
and management" House Report (Post OflSce and Civil Sert-iee Committees) 
No. 91-1104, May 19,1970 [To accompany H.R. 17070]. 

The same is true in the railroad industry where the exercise of self-help in a labor 
dispute, however legal, cannot be tolerated because of its severe impact on the 
public welfare. 

Finally, H.R. 9989 provides for the final offer selection. This approach while 
untried is quite well understood by all of us. It is the only weapon in the Ad- 
ministration's proposals (H.R. 3596) which would provide an avenue for final 
.settlement without injury to the public and without Congressional involvement 
We think highly of it as a weapon but we believe that in H.R. 9989 we have im- 
proved Its application over that provided for in H.R. 3596. 

Although he did not recommend It, I believe Congressman Eckhardt observeil 
at the earlier bearings that the plan of H.R. 3596 might be improved by a series 
of final offers each closer than the last to the last offer of the other side. If the 
thought can be carried to a logical conclusion, this idea would lead to virtually 
identical final offers so that the parties would have "negotiated" the final settle- 
ment. Our approach in H.R. 9989 does not go that far but it works in the direction 
of the Congressman's Idea. We would provide for revised final offers after the 
first final offers were exchanged. This would avoid the dangers of offers based 
on misconceptions of the content expected and it would avoid any element of 
surprise. We also provide for l>argaining after all final offers have been ex- 
changed. It is not at all unrealistic to expect that this will obviat* the need for 
any final selection in many disputes. The parties will In many cases reach an 
agreement by themselves during the final offer process. 

Our arsenal of weapons is really an arsenal of procedures. It does not make 
an agreement for the parties. It does provide a clear set of alternative procedures 
by which the parties can be guided to an agreement if they cannot reach that 
objective without outside motivation. The weapons in the arsenal are set forth 
in a well-defined manner so that the parties will know what they will be faced 
with If an impasse develops. It is expected that this will motivate them to avoid 
an impasse rather than to be subjected to a procedure not desirable to them. With 
four or more weapons in the arsenal the odds are that the one selected, if the 
parties fail to negotiate a settlement, will not be the one they separately prefer. 

We have put into H.R. 9980 what we regard to be our l)est effort in providing 
an arsenal. But it is possible that there can be additional weapons. It is also 
possible that a better approach would be the modification of the weapons wMch 
have been included. The final determination in this regard is up to your Com- 
mittee and will unquestionably be based on the information obtained from these 
hearings. 

While the composition of the arsenal is fundamental to all of the pending legis- 
lation, it is the arsenal together with the threshold standard that comprise the 
heart of any new law. As a practical matter I do not believe it is possible to 
draw any fine lines defining the threshold so as to ensure that the objectives of 
this legislation can be achieved. In other words there should be no threshold 
specified by statute. If the ultimate objective is (1) to pass a law which will pro- 
tect the public from the Impact of the use of economic force in our labor disputes 
and (2) to have such disputes settled without involving the Congress, then the 
threshold must be flexible enough to allow the procedures fo rsettlement to be 
utilized to settle the dispute. The procedures should not be triggered or blocked 
off for a given dispute by a fixed statutory standard. Labor disputes cannot be 
so easily measured and catalogued. Labor laws work best when they can be 
tailored to the problems. A rigid statutory threshold will not do this effectively. 
The question of whether or not to invoke the arsenal procedures should be left 
to the discretion of knowledgeable objective people who can analyze a dispute 
In all of its complexities and make a value judgment. Trying to measure a multi- 
dimensional dispute agaio^ a one-dimension stcale will not work. We are con- 
vinced that all major railroad labor disputes should be subject to the arsenal, 
while at the same time it should be possible to refrain from Intervention In any 
particular dispute. 

At these hearings I believe there has been some suggestion that the arsenal 
approach increases governmental intervention into our collective bargaining. 
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If this were true, I would oppose the approach. I view the araenal approach 
as a means of reducing intervention and confining it to a known quantity. My 
preference is for as little government intervention as possible, and I think H.R. 
8689 in particular minimizes it. It minimizes it because it provides a procedure 
for a final settlement of the dispute without any Oongressional involvement. It 
is a finite, one-^ot involvement 

When the Railway Labor Act was written, aside from the mediation function, 
federal Involvement was to be a one-time event. This was through the emergency 
board. Experience under the Act unfortunately has evolved the emergency 
board Into merely the entering wedge of federal Involvement. From there we 
frequently go to sut>er-mediation—at the Labor Department, then perhaps to 
Congress, then to the White House and then often through the whole sequence 
again. H.B. 9980 substitutes for the emergency board procedure the more 
comprehensive arsenal procedure, and once the arsenal is used the matter 
should end. The I^abor Department would only be involved in Its decision- 
making role as to the procedures. The White House would not be involved at all. 
Neither would the Congress. The long sequence of intervention that has become 
an ordinary occurrence is not to our liking. It should be rendered unnecessary, 
and H.R. 9©89 would make It inappropriate. This would be an important step 
to improving the climate of collective bargaining in our industry. It would 
motivate the parties to settle at the bargaining table. 

OTREB  PBOPOBALB  FOB  SETTLING  EMEBOENCT  LABOB  DISPUTES 

I should like to briefly review and comment on other proposals pending before 
this Committee. It is unnecessary, I believe, to outline any substantive details, 
for these proposals are well-known to the Committee. It will suffice to call 
attention only to those aspects which are of particular concern to us. 

First, I will deal with H.R. 3596—the Administration's Bill to provide for 
an "Emergency Public Interest Protection Act of 1971." Although we cannot 
endorse this legislation, we subscribe to some of its puri)08es and suppost a 
number of its key provisions. We believe that It represents a substantial Im- 
provement In many ways over existing procedures. 

For example, we agree with the "arsenal of weapons" abroach—giving the 
President a variety of ways to respond to a labor dispute. This is much better 
than a single rigid procedure which must be followed in every instance. We 
support the basic premise implicit in this approach—that some method must 
be developed to resolve railroad and airline labor disputes short of economic 
self-help. 

We believe, however, that the Administration's bill would be improved if 
its arsenal contained weapons other than and in addition to those provided. 
In view of the obstacles in applying the "partial operation" concept to the rail- 
roads, that proposal should be abandoned. The "final offer" procedure, which 
we support, may be suitable for some disputes and inappropriate for others, so 
additional alternatives should be provided. These are included in our affirmative 
proposals. 

The railroads also concur in the Administration's proposal to abolish the 
National Railroad Adjustment Board. This outmoded and time-consuming 
procedure fbr resolving grievances should cease. Furthermore, the financial 
burden for handling railroad grievance disputes should be removed from the 
government and shared by the parties as Is the custom In all other Industries. 

In addition, we support the Administration's propo.sal to eliminate the pay- 
ment of unemployment benefits to .strikers and employees who refuse to cross a 
picket line. Presently, the railroad Industry Is the only employer required to sup- 
port strikes against itself. This inequitable condition should certainly be 
corrected. 

Finally, we support the bill's provisions establishing special study groups to 
examine the problems in those Industries i)eculiarly affected by labor disputes. 

However, we are seriously concerned with the Administration's proposed 
"national health or safety" standard which must be met before the arsenal of 
weapons may be utilized. We belie\-e that the better approach is to eliminate 
the threshold standard and all the associated definitional problems It brings and 
provide as one of the <n>tions the opportunity to refrain from taking any further 
action. Thus the parties to any labor dispute are prorided with an incentive to 
bargain while the public interest is protected. 

One other aspect of the Administration's bill which causes serious concern is 
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the weakening of the mediation process that would occur If It is adopted. Under 
the Railway Labor Act, mediation by the National Mediation Board is required 
it the parties are unabie to resolve a dispute themselves. Prior to and during 
mediation the parties are required to maintain the status quo, thus preventing 
strikes and lockouts and giving the mediation process a chance to work. The 
Administration Bill would substitute mediation by the Federal Mediation and 
Oonciliation Service for tliat presently pro\ided by the National Mediation Board 
and would eliminate the status quo provision. Thus a strike could occur before or 
during the mediation effort. We feel that tlie present provisions of the Railway 
Labor Act give the mediation process a good chance to function. 

Insofar as H.R. 3595 Is concerned, the railroads are opposed to this bil'. It 
would, in our judgment, make things even worse than they are. 

It would amend Section 10 of the Railway Labor Act so as to broaden tlie self- 
help that may be exerted by the unions while severely restricting the self-help 
that may be utilized by the carriers. It would confirm the right of the unions to 
engage in selective strikes against one or a few (up to nine) of the carriers 
involved In the dispute, and, surprisingly, would also ensure to the unions a right 
to strike all of the carriers at once. At the same time, the bill would deprive the 
carriers of their right under tlie present law to lock out their employees either 
as a defensive measure in response to selective strikes or as an offensive measure 
to bring pressure upon the employees to compromise their demands. The bill 
would further deprive the carriers of most of their right under present law to 
implement proposed changes unilaterally after all the processes of the Railway 
Labor Act had been exliausted. In addition, the bill would require partial oi)era- 
tlon by struck carriers to transport commodities and persons deemed by the Sec- 
retary of Transportation to be essential to the national safety or health. This 
would result in increasing losses of carriers from a strike while reducing the 
incentive for employees to terminate strikes except on their own terms, 

H.R. 3595 would not prohibit national strikes. Rather, it expressly confirms 
the right of the unions to engage in such strikes. Only the carriers wou'd be 
prohibited from engaging in self-help on a national basis. 

To tlie extent that tlie bill wou'd lessen the number of national strikes by 
authorizing selective strikes, it would multiply the number of strikes overall and 
the selective strikes authorized by it could directly shut down as much as 40% 
of the industry at a time. If H.R. 3595 should be enacted, the ntunber of railroad 
strikes would mu'tiply, and because it would weaken the bargaining position of 
the industry, even more inflationary wage increa.ses would be necessary to settle 
such strikes. This, in turn, would lead to increased freight rates. All tilings con- 
sidered, enactment of H.R. 3595 would be a disaster to the railroad industry, to 
the public, and, ultimately, to railroad employees themselves. 

Our views on H.R. 9088 are much the same as our views on the Adminlstratlon'B 
Bill. We support its objectives and certain of its specific provisions but we think 
that it could be improved by amendments which would expand its "arsenal" In 
the one direction but contract it in another. 

The preferred weapon in the "arsenal" of H.R. 9088 is the selective strike. In 
addition, H.R. 9088's version of authorized selective strikes would deprive the 
industry of the right to lockout, a right available to employers in other Industries 
and sanctioned as a legitimate response to a selective strike In the Delaware «f 
Hudson decision. Coupled with the authorization of selective strikes, H.R. 9088 
also permits partial operations, which in our industry is unworkable as a practical 
matter. 

Another weapon is a version of the "final offer selection" process, first proposed 
in the Administration Bill. We favor this. To fill up the void which would result 
from elimination of the selective strike weapon, and to cover those 8ituatl<m8 
which might not fit the "final offer selection" process, we would suggest insertion 
of arbitration machinery along the lines suggested in H.R. 9989. 

H.R. 2357 is good in many respects, but we strenuously urge a less stringent 
threshold standard. We endorse its provision for arbitration, but, of course, we 
oppose the seizure "weapon" included in its "arsenal." As we have said time and 
again, seizure settles nothing without some provision for resolving the dispute 
and, when you have the latter, seizure is superfluous. In effect, seizure maximizes 
government intervention. It is the basic aim of us all to reduce. If not eliminate, 
governmental involvement in our labor relations. We believe, therefore, that 
seizure should be eliminated and some form of the "final offer selection" process 
substituted in its place. 

H.R. 5347, provides for submission of carriers' last offers to a secret ballot of 
employees. It also provides for partial operations under certain circumstances 
vhen strikes do take place. This bill falls far short of the remedy that Is needed. 
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National Labor Relations Act experience has demonstrated that last offer secret 
ballots only rarely lead to settlements. In most cases they result in stiffening the 
positions of the parties, impeding rather than enhancing the bargaining process. 
Partial operations under strike conditions is harmful for all the reasons we have 
previously stated. 

OONCLCBIOK 

The various bills pending before this Committee run the gamut of ideas that 
have been put forward thus far to protect the public from damaging transiwrtation 
.strikes without affecting the bargaining power of either labor or management. 
From these ideas I am confident that the Committee can fashion an arsenal of 
procedures that will bring settlements of our bargaining disputes at the table 
and without public impact strikes. 

We hope that the Committee will approve an arsenal that contains procedures 
for settlement and rejects plans which encourage the use of economic force. All 
of the self-help plans put forward thus far are for the benefit of labor and enhance 
its bargaining power at the expense of the railroads. To the extent that they make 
labor stronger, they also encourage labor to use such self-help tactics. I would 
bope that Congress does not want to pass a bill which would have siich a severe 
effect on collective bargaining as selective strikes, partial operations, and seizure 
would have. 

Attove all, in considering the arsenal of procedures approach we must be prac- 
tical from the standpoint of—will It work. While preserving or encouraging se- 
lective strikes and other forms of economic force may have some political appeal, 
its practical impact on the industry would be devastating. That is why we be- 
lieve that H.R. 9989 has the best set of procedures for settlement yet put into a 
legislative package. We hope you will give serious conjaderation and study. I 
and my staff are always ready to assist you in this task in any way we can. 

OTHEB   CHANGES   IN   THE  RAILWAY   LABOR  ACT  PBOP08E0  BY  H.B.   9B89 

In addition to the proposed changes relating to the "major disputes" provisions 
of the Railway Labor Act, H.R. 9989 would also strengthen the Act by bringing 
certain provisions into accord with national labor policy established by the Con- 
gress since the Railway Labor Act was last amended in any substantial manner. 
While the National Labor Relations Act, the principal labor law governing in- 
dustries other than the railroads and airlines, lias been revised periodically 
during its history both to address itself to new problems that have developed 
since it was first enacted and to inrprove the collective bargaining processes, the 
Railway Labor Act has not received siibstantial Congressional scrutiny since 
1934. The result of this lack of review Is obvious. While the Congress has 
amended the National Labor Relations Act and has established a national labor 
policy on many issues that require identical treatment in the railroad and air- 
line industries (e.g., secondary boycotts), that national i>olicy has not applied in 
these industries because the Railway Labor Act was not amended and remains 
silent on these issues. Thus, the remaining pun>08e of H.R. 9989 is to improve 
collective bargaining in the railroad and airline industries by updating the pro- 
visions of the Railway Labor Act to accord with the established national labor 
policy. A ^ort discussion of these changes follows. 

SECONDABY   BOYCOTTS 

A prime example illustrating this purpose is the proposal to prohibit secondary 
boycotts contained in Section lij of H.R. 99«9. In labor relations parlance, a 
secondary boycott occurs when a union brings economic pressure not upon the 
empioyer with whom it is involved in a dispute but upon some third i»rty who 
has no concern in it Its aim is to compel the third party to stop doln^ business 
wHh the employei' in tlie hope that this ^^ill pressure the employer into giving 
in to the union's demauda 

The National Labor Relations Act, as originally enacted, contained no pro- 
visions affecting secondary boycotts. However, the 1947 Taft-Hartley amend- 
ments and the 1959 Landrum-Orlfllth amendoients both proscribed a variety of 
secondary activities. These amendments were direct responses to the recognition 
that certain abuses in this area had developed since the Act's first passage and 
were in need of correction. 

On the other hand, t'he Railway Labor Act never contained any provisions 
prohibiting any form of secondary boycotts and none have been added In the 
years since the Act's passage. Consequently, a substantial amount of litigation 
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over actions of unions engaged in secondary activities has developed, the result 
of which has been a Supreme Court decision holding that even state laws regu- 
lating secondary boycott activities are not applicable in railroad labor disputes 
(See Brotherhood of Railroad Trainmen v. Jacksonville Terminal Co., 394 U.S. 
369 (1968)). 

This liind of dicTiotomy should cease. The national policy against secondary 
boycotts should be extended to the railroad and airline Industries. 

ABOLISHMENT OF THE NATIONAL BAILBOAD ADJUSTMENT BOABD 

For more than 35 years, the National Railroad Adjustment Board has re- 
solved so-called minor disputes—i.e., grievances over the interpretation or ap- 
plication of collective agreements—when the jMrties have been unable to do 
so themselves. The NRAB was established pursuant to Section 3 of the Railway 
Labor Act Its determination in these cases are "final and binding upon hotb 
parties to the dispute" (45 U.S.C. §153(m)) and strikes in connection with 
these matters are unlawful and subject to Injunction. Brotherhood of Railroad 
Trainmen v. Chicago River and Indiana Railroad Company, 353 U.S. 30 (1957) ; 
Brotherhood of Locomotive Engineers v. Louisville d Nashville Railroad Co., 
373 U.S. 33 (1963). 

Both the Administration proposal (H.R. 3596) and the industry's bill (H.R. 
9989) would abolish the NRAB in favor of a voluntary contractual system of 
arbitrary grievance disputes as found in other Industries generally. The rail- 
road industry recognizes that the NRAB provides an outmoded, slow, and often 
unwieldy, tortuous path to resolution and, therefore, supports its dissolution and 
replacement with the special boards and public law boards that are comparable 
to the procedures utilized in other industries. 

In addition, the industry's proposal would retain tie attendant prohibition 
against strikes over minor disputes just as Is found in other industries where 
there are contract provisions for final arbitration of grievances (Cf. Boys Mar- 
ket V. Retail Clerk's Union, Local 770, 398 U.S. 235 (1970)). Furthermore, the 
parties to the dispute would assume the full costs of arbitration rather than the 
anomalous present requirement of having tbe government pay the costs of 
neutrals and other related expenses. 

E^ch of these revisions makes good sense and Is in accord with existing prac- 
tices in other industries. 

BESOLUTION OF Jt7BI8DICTI0NAL DISPUTES 

H.R. 9989 would also repair the failure of the Railway Labor Act to require 
the National Mediation Board to resolve jurisdictional disputes between com- 
peting labor unions. Here again, the National Labor Relations Act provides man- 
datory authority for the National Labor Relations Board to settle such conflicts 
In industries governed by that Act. 

Jurisdictional disputes arise when a union representing a group of employees 
on a railroad and one or more other unions representing other groups of em- 
ployees disagree as to which union represents employees or prospective em- 
ployees for collective bargaining purposes. Employers caught in the middle of 
these conflicting demands on the part of unions seeking to enlarge their mem- 
bership have unsuccessfully sought to require the NMB to resolve these dis- 
putes and eliminate unnecessary labor disputes (Cf. Brotherhood of Locomo- 
tive Firemen & Enginemen v. National Mediation Board, 410 F. 2d 1026 (1969)). 

The failure of the NMB to resolve these disputes places the carrier In an 
unfortunate position. It must either decide to do nothing and therefore perpetu- 
ate the problem or risk choosing the wrong union to bargain with and hence 
violate the Railway Labor Act. No employer should be placed in such a predica- 
ment. Jurisdictional disputes between competing unions should be resolved by 
the NMB as provided by H.R. 9989. 

BEPHE8ENTATION ELECTIONS 

The failures of the Railway Labor Act in representational matters are similar 
and related to the problems associated with jurisdictional disputes—namely, the 
Inability of the employer party to present representational disputes for resolntioD 
and to be heard on them. 

Despite the obvious propriety of permitting an employer to be lieajrd on rep- 
resentational matters concerning its own employees and the fact that this Is the 
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policy under the National Labor Relations Act, the National Mediation Board 
construes the Railway JLal>or Act as requiring employees to select a collective 
bargaining representative and that, therefore, a representation election is simply 
for the purpose of selecting a representative—not to determine whether the 
employ«e6 actually deaire a collective bargaining representative and, if ao, 
which representative they w^ish. Thus, the Board uses an election ballot which 
does not permit the employees the opportunity to vote "no union". 

In addition, under the Railway Iiabor Act the employer is not provided 
the opportunity to initiate representational proceedings. If competing unions 
are involved in a representational battle concerning a group of railroad em- 
ployees, the railroad does not have the right to request an investigation and 
deiermination by the National Mediation Board but must remain powerless 
until one of the competing imions seeks such a requet. When the NMB finally 
holds hearings to determine what union should be certified as the bargaining 
representative, the Board does not permit the railroad, as a matter of right, 
to participate In these hearings. Only the competing labor unions or any em- 
ployees desiring to remain unrepresented may be heard as a matter of right. 

Under the National Labor Relations Act, the rights of an employer are quite 
different An employer may initiate a hearing concerning a question of repre- 
sentation. Indeed, an employer may initiate a hearing on the question of 
whether a previously certified union continues to represent a majority of the 
employees in the union. Once any of these issues come to hearing, the employer 
has nil the rights of any other party. And, finally, once the matter has been 
resolved, the employer is protected from subsequent turmoil on the same question 
of representation for a given period of time. 

What the railroad industry proposes in H.R. 9989 is quite modest. H.R. 
9989 would amend the Railway Labor Act to provide that the involved railroad 
may participate fully in any representational proceeding; that a railroad may 
initiate a question concerning representation; and finally, that employees voting 
in a representational proceeding would have the opportunity to vote against 
union representation. 

ELIMINATION   OP   UNION   RATIFICATION   REQUIBEMENTS 

One of the abuses that has arisen relatively recently in labor-management 
affairs is the practice on the part of a growing number of unions to require mem- 
bership ratification of collective bargaining agreements tentatively agreed to 
by union negotiating officials. Although the Railway Labor Act requires au- 
thorized representatives of both parties to negotiate and resolve all disputes, 
if possible, the practice of requiring subsequent membership ratification has 
occurred with increasing frequency in the railroad industry. In December, 1969. 
the Congress was required to intervene in a nationwide railroad shopcraft dis- 
pute when one of four unions bargaining jointly was unable to secure member- 
ship ratification, although the majority of members in all four units together 
were willing to accept the tentative contract. Surely, no industry should be sub- 
ject to this uncertainty. 

Negotiators on both sides should be empowered to consummate final and bind- 
ing labor contracts without resort to ratification. If negotiations are to be mecin- 
ingful, representatives who negotiate on liehalf of employees must have the 
authority to reach a final and binding agreement, not one that is merely an- 
other floor from which to negotiate again. Ratification votes serve only to 
nndermine the negotiating process. Even George Meany. President of the AFL- 
CIO. conciu-red in this view when he referred to ratification requirements as 
"bad bargaining." 

The requirement for ratification by union membership substantially affects 
the strategy and tactics employed at the bargaining table. In essence, it re- 
quires the company to bargain with an absent party—the entire membership— 
rather than the certified representative of its employees. Membership ratifi- 
cation should be prohibited. 

THE PRESEMVATION   OF  THE   NATIONAL  MEDIATION  BOABO 

Apart from H.R. 9089, only H.R. 3596, the Adminl-stration's bill, concerns 
itself directly with the role of the National Mediation Board. The Administration 
suggests that the Board's present mediation function be transferred to the 
Federal Mediation and Conciliation Service with only the representational 
bmction to remain with the Board in its reconstituted form. We sharply disagree 
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with this approach and suggest, in the alternative, that the Board be strengthened 
and given the authority to act authoritatively In those areas where it is now 
limited. 

The National Mediation Board is a unique agency blending certain functions 
performed for other industries by the National Labor Relations Board and the 
Federal Mediation and Conciliation Service. During its long history, the Board 
has developed an expertise in the railroad and airline industries shared by 
no other agency and one that cannot easily be transferred. Just as the Railway 
Labor Act was drafted to meet those unique features of the railroad industry, 
(likened to a state within a state by Justice Frankfurter) the NMB has devel- 
oped the concomitant adiiiinistrative talent. Just as the Railway Labor Act 
need.s to be strengthened and updated—not gutted, the same is true for the NMB. 

It is the railroad industry's view that much of the criticism of labor relations 
in the railroad industry could be eliminated by providing for a stronger and 
more effective iNational Mediation Board. Thus, many oif the proposed changes 
discussed earlier attempt either to provide the Board itself with the proper 
tools for handling a broad range of labor matters or, in those instances where 
It would be improper for the Board to intervene, the authority to establish a 
neutral body which could effectively resolve such matters. 

Additionally, H.R. 9980 would Increase the term of oflBce for NMB members 
from three to five years. The unique problems within the industry require a 
familiarity and experience which comes only after substantial participation 
In the mediatory processes. This necessary experience is hardly gained when 
the present three-year term for members expires. 

The extension of the term in office from three to five years woald be beneficial 
to the effective administration of the Railway Labor Act and In keeping with 
the terms of members of other government agencies. 

EXCLUSION   OF   STTPEBVISORS  FBOM  THE  ACT 

One Other important matter covered by H.R. 9989 is the projwsal to bring the 
Act's policies into accord with the NLRA by eliminating the organizing of 
supervisors and subordinate officials. 

In the railroad and airUiie Industries, as well as industries generally, super- 
visors constitute the first line of managerial authority. However, in the railroad 
and airline industries these company officials may organize and be represented. 
The conflicts on loyalties are obvious. The Act should be amended in recogni- 
tion of this fact and bring the dividing line between management and labor in 
harmony with that in other industries. 

Mr. DiNGEiA. Thank you very much, Mr. Hiltz. 
Mr. Harvey ? 
Mr. HAR\'EY. Thiuik you, Mr. Chairman. 
Mr. Ailes and Mr. Hiltz, we welcome you both here this morning 

and we thajik you both for the very fine statements that you have 
given this committee. 

I want to say that, as a member of this committee, I certainly share 
your view that some legislation is urgently necessary in this matter, 
and that it is a matter of great effort and utmost importance to our 
country. 

I certainly hope that this committee and tliis Congress will report 
out some le^slation, but even if they do notj I remain convinced 
in my own mind that if it is not this Congress, it will be the next one 
or one very soon that will act on emergency strike legislation. The 
matter is of such great importance to our country that our people will 
not tolerate going without a solution for very many more months or 
years. 

So, you put your finger on a problem which is very, very acute for 
the Nation today. 

I don't agree with you entirely with regard to your solution, and 
I think you gentlemen know of my own testimony at the hearings, 
and you indicated that you do. I think it would be very nice if we 
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could say that no strikes, regardless of their consequences, could be 
permitted or tolerated in the transportation industry, and that all of 
the parties would agree to arbitration of their disputes. But you gen- 
tlemen both knotfc- tnat this is just not the case. It has not been over 
the years and it certainly is not the case right now. 

I begin then, on the basic premise that selective strikes, as a remedy, 
are with us at the present time, particularly as a result of the court's 
decision that Mr. Hiltz cited. I started off in my own tlxinking then 
on the basis that it is just not realistic to think that this Congress is 
going to pass any legislation that is going to prohibit entirely the right 
of railroad employees to strike under any circumstances, regardless 
of how small the strike may be. I just don't think that Congress will 
ever pass that sort of legislation, and I don't believe there is a single 
member of the subcommittee here or on the full committee that will 
disagree. 

I think they will all start from the fundamental basis that some 
strikes will be permitted in the railroad industry. Then our problem is 
defining what sort of selective strike is going to be permitted. 

In the bill I have introduced, we tried to define it by limiting its 
effect to 20 percent of the revenue-ton miles. In the bill that Mr. 
Staggers and Mr. Eckhardt introduced with approval of the labor 
unions, they limit it to basically 40 percent of the revenue-ton miles. 

In the bill I introduced we also have a provision, in addition to the 
limitations that I just mentioned, that would still require certification 
by the President that the effects of a strike would not impair the na- 
tional health and safety. Therefore, a selective strike could be pro- 
hibited with even less than 20 percent of the revenue to miles effected. 

My question to you gentlemen is this: If we are going to have selec- 
tive strikes, how would you define them ? 

Mr. AiLEs. May I say something on that score? 
Mr. HARVEY. Yes. 
Mr. Ames. This is a subject that we have discussed a great deal 

among ourselves. We don't take the position that all strikes of any 
kind in the railroad industry should be outlawed. There certainly 
can be local disputes that cause minimum damage to a region or area 
that probably do not merit Federal intervention. 

The difficulty we have is with the court decision and the problem 
of national handling. I am sure you are familiar with the decision. 
We got into the most complicated legal morass in this last strike be- 
cause of the Northwestern situation. The court held in the D. & H- 
case that a strike to produce a national solution was all right. 

Mr. ELARVEY. Right. 
Mr. AiLES. I must say this surprised me. That says you can strike 

against "A" to make "B" or "C" or "D" do something. As a nonexpert 
in the field, I would have thought that was the one thing you couldn't 
do, but apparently there is some precedent for that result. 

Well, tlie Northwestern promptly said: "We want out," I am sure 
the UTU was hesitant to negotiate with them, because they had taken 
the position that the purpose of the strike was not to get the North- 
western out—I mean any individual carrier out, but to get a national 
settlement. 

On the other hand, the court in Chicago directed UTU to negotiate 
with Northwestern and we had a complicated legal situation as the 
result. 
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Our problem in selective strikes is whether or not you can really 
have selective strikes and national handling. I would like to point out 
that national handling is not solely at our request. The unions are 
very, very strong for it, and Mr. Luna testified in this litigation that 
they insisted upon it and would be lost without it. 

Mr. HARVEY. I have not been totally convinced that the unions are 
completely for national handling, and I was under the impression, for 
example, in the settlement of the recent selective strike that you 
were moving in a way toward greater regional, individual carrier 
bargaining. 

It seemed to me at one juncture that I read in the paper that Mr. 
Luna refused to sit down with Mr. Hiltz, but insisted that he sit with 
the company presidents. He felt that he could negotiate agreements 
individually with the presidents, but that he could not do it nationally. 

Mr. AiLES. That was another problem. He was seeking a national 
agreement with a group of raflroad presidents representing each 
region. This was still national handling. But Lima testified m this 
case: 

When they issued the notice, they said: Please get together and come back 
and deal with us. 

His counsel asked him: Did you seek national handling? He 
answered: 

I am sure we did on wages. We always try to handle wages on a nadonal 
tmsis because as long as I recall the wages it has been the same. 

Has it been consistently your objective since the movement started to handle 
the wage issue on a national l>asis? 

You have to. We would have chaos in our industry and organization, too, iS 
two men were doing the same worlc and getting different pay. It has to be han- 
dled that way. 

Was this your objective? 
It is my (Ajeotive now. 

That is what he said. Jack can give you a thousand quotes to the 
same effect. 

The unions are insistent that every brakeman be paid the same all 
the way across the country. That is responsible for national handling. 
Perhaps you had better talk on that. 

Mr. HiLTZ. This is so with all of them. They have endorsed national 
handling on the question of wages and major working conditions. 

Mr. HARVEY. Excuse me, Mr. Hiltz, and I will let you finish, but 
when you start out with national handling, you immediately come 
to the question of whether you can have a national strike. It is ob- 
vious, and Congress agreed over and over again, that a national strike 
of railroad employees cannot be tolerated. 

The next question is: If a national strike cannot be tolerated, then 
how much or a strike can be tolerated ? My question to j'ou gentlemen 
is: What help can you give the committee as to what sort of strike can 
be tolerated f I know you say: "We don't want any strikes at all." 

Mr. AiLES. In a national handling situation. 
Mr. HARVEY. I say that is just not realistic. I think it would be nice 

and wonderful for the country if it were the case that we didn't have 
any strikes in tlie transportation industry, but Congress is not going 
along witli that, and Congress is not about to pass a program that is 
going to impose compulsory arbitration on the railroad workers. 
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I rraiain convinced of this and I think my committee members do 
also. The cjuestion is: What sort of help can you give the committee 
m prescribmg limits within which a selective strike can be tolerated ? 

Mr. HiLTZ. We do not think any selective strike can be tolerated, as 
Mr. Ailes said, in a national dispute. We think it places an imbalance 
of power in the hands of the union to bring about a settlement by 
picking some carrier that is practically in bankruptcy to strike. 

Mr. HARVET. Isn't this the case, though. Look, we have strikes in the 
auto industry and UAW picketed Ford and this year they picketed 
Greneral Motors and this is the first time in 25 years they struck. 

Mr. HiLTZ. Last year it was Ford. 
Mr. HARVEY. And Ford is one of the weaker ones, and Olirysler is, 

too, from that standpoint, but that is industry's problem generally. 
Why should the railroads be an exception? I am just asking the 

question. 
Mr. HiLTZ. Well, I think if vou want an industry that is no longer 

viable, perhaps there shouldn't be an exception. 
Mr. HARVEY. But my point is: selective strikes are with us. You 

referred in your text to the Delaware cfc Hudson court case. 
Mr. HiLTZ. That is right, so long as it doesn't break up national 

handling. 
Mr. HARVEY. The court said selective strikes, so long as they are 

working toward national settlement, are permissible. 
Mr. HiLTz. Correct. 
Mr. HARVEY. We are going to live w^ith it for a long time on the 

committee. 
Mr. HiLTZ. But if it does not break up national handling, this is 

fine, and we can live with it. If the strike is not designed to break up 
national handling. 

Mr. DiNOELL. If you will vield, gentlemen, what happened there was 
the union struck some of tne companies and the others proceeded to 
simply impose the work rules. 

Mr. HiLTz. That is correct, sir. 
Mr. DiNGELL. And tlie negotiation went forward. 
Mr. HttTz. That is correct. 
Mr. DiNGELL. So, the selective strike did not break up national 

handling. 
Mr. HiLTz. Some of the remedies proposed bv your committee are 

that the promulgation weapon be taken away from us and the lock- 
out weapon be taken away from us which are the only weapons we 
have at the present time, thus we are left barefooted, whereas you are 
adding another weapon to the arsenal that the imions already have. 

Mr. AILES. Mr. Harvey, let me say I tiiink the problem is conipli- 
Cited by the fact we are talking about two different things here. One 
is, how much inconvenience can the public stand ? Agreed, that the 
national strike is much too much, and that immediate action is needed. 
It is perfectly possible to conceive of situations down the line that do 
not cause enough confusion and difficulty to justify intervention. 

Mr. HARVEY. If there is an alternate form of transportation and the 
strike is without national consequences, you can't, or we on the com- 
mittee cannot say they cannot go on strike. 

Mr. HiLTZ. This is contemplated in our bill. Do nothing. 
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Mr. HARVEY. With regard to that feature in your bill, we can do it 
now. We don't need your bill. 

Mr. HiLTz. That is right. 
Mr. AiLES. Just let me finish this proposition. We recognize, of 

course, that there are situations that sunply don't justify Government 
interv'ention, but all I am saying is that tlie problem of the selective 
strike and the national liandling situation is not over yet. I am sure 
you have read Judge Leventhal s opinion; it is terribly complicated. 
The selective strike and national handling are fundamentally incon- 
sistent. 

The obvious remedy, the obvious self-help remedy in the national 
handling situation is the national strike which is ruled out as a mat- 
ter of te^imony. 

We had a very complicated go-around with respect to this matter 
in the last strike, and I am sure we will again. 

The opinion says: 
If I have made the wrong assumption about what Is happening here, perhaps 

the court will have to take It under consideration again. 

I say, we cannot tell you what is a good way to handle the selec- 
tive strike in national handling because the law is unclear about it. 

Mr. HARVEY. The law is unclear, but it is the law and the Supreme 
Court refused to hear the test case at the present time. It will be with 
us and we have to live with it, every man on the committee will have 
to live with it. 

Mr. AiLES. We are well aware of that, but this opinion is far short 
of saying that the selective strike, regardless of purpose or regardless 
of size, or how it is handled, is a proper self-help remedy in a national 
handling situation. It really falls far short of that as witnessed by 
the various legal proceedings that have been gone through in the last 
strike. 

Mr. HARVEY. I have one other comment on selective strike. One of 
you said they have a whipsaw effect. What if you require that any 
settlement i-eceived in the selective strike be required to be offered to 
the other carriers? Doesn't that eliminate the whipsaw tactic? 

Mr. HELTZ. Congre-ssman, the original application of the selective 
strike in a national handling situation will be a whipsaw tactic. It will 
be picking the weakest carrier or carrier most likely to give in and 
causing him to give in. To extend that, we have this situation. 

Mr. HARVEY. Mr. Hiltz, this is one of the facts of life and it has 
occurred in the airline industry. I don't know how long they have been 
picketing airline carriers and the only thing the imions have not been 
doing is requiring that the settlement be offered to the other carriers. 
This is my objection. 

Mr. HILTZ. This offering to other carriers will eliminate some of the 
objective whipsawing, however there are many thing that may be 
acceptable to an individual carrier that are not acceptable or even 
applicable to the other carriers. 

Witness the Northwestern situation in this UTU dispute. North- 
western had conditions with regard to interdivisional individual runs 
which did not pertain on all carriers. Northwestern was therefore able 
to agree to certain things with regard to interdivisional runs that the 
other carriers could not agree to, indeed they were not applicable to 
other carriers. 



445 

So, this is a whipsaw tactic in itself to get the carrier with a special 
problem to try to force that special problem on all of the other carriers. 

Mr. HARVEY. That is the goal of the union leaders, to get the largest 
possible settlement as your goal is to get a smaller settlement. 

Mr. HiLTZ. But it should not be to get a settlement that is meaning- 
less to the balance of the industry and the Clucago Northwestern 
settlement would have been meaningless to most of the industry. 

Mr. HARVEY. I am not in a position to discuss that because I am not 
that knowledgeable. I don't want to continue to take too much time 
from the other members, but I want to say 1 share your desire to have 
the Congress come up with some sort of bill to solve this pressing 
problem, but I think your approach to this is just imrealistic 

I would say that with regard to your bill, H.R. 9989, it may be a 
fine bill. I thmk it would solve the problem that we had before, tnit 
I just don't think there is one chance in a thousand that that bill will 
get through Congress. I think you gentlemen just have to be realistic 
and come to Congress with some idea of what can be passed and what 
can't be passed. 

Mr. AiLES. May I say in that connection, as I think I tried to say 
and I know Jack said: We don't say it is the only way to solve this 
problem. That bill is a result of some nard effort over a period of about 
a year of a group of people in the railroad industry and who work in 
the field and indeed m tne airline industry, who work in it, and this 
is what we thought was the best device to handle this. 

"What we basically believe in is the arsenal of weapons approach, 
some method of achieving finality. We are willing to go on with just 
that. This happens to be our best shot at it, and we, like you, want to 
see the problem solved by whatever is the best way to solve it. That 
is what this means to us. 

We are prepared to support anything that will solve the problem; 
namely, provide incentive to collective bargaining, and some means of 
finality ii the collective bargaining does not work. 

Mr. HARVEY. I certainly share your appraisal of the arsenal of 
weapons approach. I think it is a very, very fine one. 

I would add one thing, Mr. Chairman, and that is if that approach is 
to be effective, then I think you have to give either the President or 
panel administering the approach the right to pick more than one 
weapon in sequence if he wants to do it. I notice you limit him to just 
one weapon, and I don't think Congress will buy that. 

What do you do, if he does nothing and you appoint a mutual board 
and the matter is not solved ? You come back to Congress, right back 
where we started, and this is a weak spot. 

Mr. AiLES. Mr. Chairman, may I say one thing on that ? 
Mr. DiNOELL. Yes. 
Mr. AiLES. We recognize that pro4b>leim. There are two schools of 

thought. Some say if you have a series of alternatives, some say you 
go down the list and choose one. Others say you have to act and take 
the various actions until you solve it. We dont know which is right, 
and we came out with the first one for that reason; that history or 
experience with the Railway Labor Act shows you the whole proce- 
dures are gone through. 
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Mr. HARVEY. Majr I add this: you touched on it, but why do we 
have national bargaining? Because you want it or because Mr. Luna 
wants it ? What is the basis for it ? 

Mr. AiLES. I just read Luna's testimony in the case. Again, Jack 
ought to talk to this point. 

Mr. HiLTz. There are about four pages, Congressman Harvey, which 
I will let you have. I won't read it, but it gives a compilation of the 
various statements of the labor chiefs in the railroad industry as to 
their preference for national handling. 

Mr. KuYKBNDALL. Will you yield? 
Mr. HARVEY. Yes. 
Mr. KuYKENDALL. To put it simply, it is not because the unions 

can't stand it because of union politics, one sed^ion of the country not 
wanting to be guided by another and industry doesn't want a whipsaw. 

Mr. AiLES. The national union leaders say they couldn't negotiate, 
they would not have the negotiating team available to negotiate for 
70 railroads, so they want to negotiate for one group. 

Mr. KuYKENDALL. I See your point of view. 
Mr. AXLES. May I suggest that statement go into the record ? 
Mr. DiNGELL. I have not seen it, but without objection your state- 

ment will appear in the record at this point. 
Mr. MURPHY. Mr. Chairman, what statement is that ? 
Mr. DiNOELL. The Chair wants to get these matters straightened 

out, and handle it in an orderly fashion. I assume Mr. Harvey is 
finished, and the Chair recognizes Mr. Kuykendall. 

Mr. MURPHY. YOU asked unanimous consent to insert something in 
the record, and I reserve the right to object. I want to know what the 
statement is. 

Mr. HARVEY. I can't describe it because I haven't read it. 
Mr. HiLTZ. This is an excerpt from my affidavit in the Delaware db 

Hudson case. 
Mr. DiNGBLL. If you want to oibject, I will honor it. 
Mr. MURPHY. I want it identified. 
Mr. DiNOEU* I can't say. I think the witness has a right to make a 

complete record. 
Mr. MxjRPHY. I want to know what it is. 
Mr. HiLTz. I can state it is an excerpt from my affidavit in the 

Delaware <6 Hudson case which details the attitudes of the various 
labor chiefs in the railroad industry on national handling. 

Mr. DiNOELL. I think, Mr. Hiltz, if you submit it you should fumiah 
the entire affidavit. 

Mr. HILTZ. I will be glad to. 
Mr. DiNOELL. Now, I think you have a right to assist the commit- 

tee by making your record in full and I don't think we have a problem 
there. 

Mr. MURPHY. I have no objection to submitting the entire statement 
as long as it is identified as his. 

Mr. DiNGELL. I will allow you to submit the entire document and 
direct this extract be returned and you, in turn, can give us the full 
document. 

Testimony resumes on p. 466.) 
(The following letter and attachment were received for the record:) 
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NATIONAL RAILWAY LABOB CONFEKENCB, 
Washington, B.C., September 17, ISll. 

Mr. W. E. WiLLiAiisoN, 
Clerk, House Committee on Interstate and Foreign Commerce, Washington, B.C. 

DsAB MB. WILLIAMSON : At the hearing on September 15, 1971 before the Sub- 
committee on Transportation and Aeronautics I referred to portions of my 
affidavit which was filed In the case of Belaware <t Hudson Railway Company v. 
United Transportation Union which involved the legality of selective strikes. I 
was asked to furnish the Subcommittee a copy of the entire affidavit and accord- 
ingly a copy is enclosed. The pages which I referred to at the hearing were pages 
12 through 14. 

Yours very truly, 
R. P.  HiLTz., Jr. 

EJncloBure. 



448 

IN TlIK 

TOR YJE MoiidXT OF COUL'.BIA 

DELWAHE & I!UD£ON nAIIlVAlf Ca.ilVUfif ) 
•KT AL., ) . 

• • ) 
• Plaiotiffa, ) 

Civil Action No. 

DHITED TaAKSPOlTiTION UIHON, 

BnOVlIE'IlOOD 0" RAinVAY, AIRIIKE & 
SaivUSll"? CU:.iK.'i.   I'liKXOIiT JL'JJDLHIS, 
XXI' iEas & STATIOiJ K.^10rES, 

BROTirERHOOD OF 1/AE\THJAKCE OF WAY 
BIPIDYES, and 

HOTEL AHD HT-STAUnWlT E.1PL0KES & 
BARTEHDI-BS I!iTirU-.'ATI0!LM, IJifCOH, 

Defendants. 

9^-^^ 

AFFIDAVIT OF JOHN P.  HILTZ.  JR. 
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AFFIDAVIT OF JOIN P. HILTZ, Jr. 
ON BEHALF OF WE  CARRIERS 

JOHN P. HILTZ, Jr.^ being duly sworn, deposes and says: 

1. I am the caialrman and principal officer of the National Railway 

JjUxr  Conference (hereinafter referred to as the "KRLC"), a position which 

I have held since August 1, 1967. I reside at 1306 Bishop Lane, Alexandria, 

VlTKlnla. Vy office is located at 1225 Connecticut Avenue, N.W., 

ffUBhingtco, D. C. 

2. Prior to becoming Chairman of the NRLC, I was President of 

The Delaware and Hudson Railroad Corporation, a position which I held between 

1962 and 19(ff.    I previously was the Vice President of Operatlcos and 

lialntenance (1956-1962) and the General Manager (1955-1956) of that railroad. 

Vtior to that time, I held various positions with the New York Central 

Railroad Ccnpany; the Delaware, Lackawanna and Western Railroad Canpany; 

the Long Island Rail Road Company; and the Pennsylvania Railroad Comijany, 

ocmencing in 1934 following my graduation from the Carnegie Institute of 

Teefanology with a Bachelor of Science degree in engineering. 

3. The NRLC is an unincorporated association whose membership 

cooprlses over 95 percent of the nation's Class I line-haul rail carriers 

and terminal railroads. Each of the railroads on iriiiose behalf this affidavit 

is submitted (hereinafter referred to collectively as the "carriers") is 

a member or the subsidiary of a member of the NRI/J. The NRLC and three 

reglctial Carriers' Conference committees — the Eastern Carriers' Conference 

Caanittee, the Southeastern Carriers' Conference Committee, and the Western 

Carriers' Conference Ccramlttee — represent member carriers in national multi- 

carrier labor negotiations with organizations representing their employees, 

Including the United Transportation Union (hereinafter "UTU"), the Brotherhood 

of Railway, Airline 4 Steamship Clerks, Freight Handlers, Express and Station 

Baployes (hereinafter "BRAC"), the Brotherhood of Maintenimce of '.Yay Fmployea 

(hereinafter "BMWE"), and the Hotel & Restaurant Employees ft Bartenders 

International Union (hereinafter "HREB"), and in general ndviae those <;'\rrlers 

about labor relations matters. The NRLC and the Carriers' Ccmfer.nee Commitlces 
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represented the carriers In all of the national negotiations with the four 

unions identified above in the labor disputes which I discuss below. I 

was the principal spokesman for the carriers in all such negotiations. 

i.    The  UTU was created, effective January 1, \9(f),  by a merger 

of the Brotherhood of Locomotive Firemen and Enginemen, the Brotherhood of 

Railroad Trainmen, the Order of Railway Conductors and Brakemen, and the 

Switchmen's Union of North America. It lepresents approximately 140,OX) 

employees of the carriers. These employees operate the railroad equipnent and 

Bachinery that is involved in train movements in the yard and over the ToeA. 

The only operating employees of the carriers not represented by the UTU are 

the engineers represented by the Brotherhood of Loccoiotive Engineers. 

5. BlttC, EUWE, and HREB together represent approximately 220,000 

xtOB-operating employees of the carriers. BRAC represents clerical, office, 

statlco and storehouse employees, ticket agents and telegraphers, and the 

patrolj&en engaged in providing security for railroad property. BMWE repre- 

sents emplcyees irttose function it is to maintain and improve railroed track, 

bridges, and buildings. HREB represents chefs, cooks, and waiters. 

6. Except as may be otherwise indicated, the statements made 

herein are based upon my personal knowledge, upon Information obtained In 

the regular course of ny duties in the positions described above, or upon 

informaticn in the files of the'NRLt. 

STATUS OF THE PRESENT DISPUTE 

7. Ihe labor disputes discussed belcw have arisen during a 

general wage end fringe benefit movement Instituted by the unions. However, 

the particular dispute between the carriers and the three unions represent- 

ing non-operating employees (BRAC, FMWE, end HREB hereafter referred to 

collectively as the "ncn-operatlng unions") has followed a somewhat dif- 

ferent course and Involves different Issues than the dispute between the 

"carriers and the union representing operating employees (UTU). 
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The dispute b?t.voen the carrlers and the non-operating unions 

e.    On or about May 29,  1969 eacb of the non-operating unions 

served eacb of the carriers whoee eiqplogrees tbey represent with Identical 

notices, pursuant to Section 6 of the Railway Labor Aet, proposing changes 

In existing agreements relating to vacaticns.    A copy of these proposals 

is attached aa Exhibit A hereto, . . 

9. On or about September 2, 19£9 each of the aon-operatlng 

unioDS servtd eauh of the carrlei-s nrhoce eiq>loyees they represent with 

Identical sets of three notices, pursuant to Section 6 of the Railway 

Labor Act, proposing changes in existing agreenents relating to. wages and 

to holidays and proposing new accidental ipjory or death benefits.    The 

wage proposals made by BRAC were supplemented by an additional notice 

served by EBAC on each of the carriers on or about October 24,  196^.    A 

copy of the general wage proposals, as siqipleiiiented in ttie case of BRAO 

by the notice served on or about October 2/,, 1969,  Is attadied hereto as 

Ixhlbit B.    A copy of the holiday proposals is attached hereto as Exhibit C. 

And a copy of the proposals relating to accidental injury or death benefits 

is attached hereto as Exhibit D. 

10. On or about Oct<*er 15, 19W each of the non-operating 

unions served each of the carriers whoee employees tbey represent with 

identical notices, pursuant to Section 6 of the Railway Labor Act, pro- 

posing a guaranteed annual wage for certain classes of employees and 

proposing in addition new rules relating to aspects of employment secu- 

rity such as abolition of positions,  transfers, and moving allowances.    . 

A copy of these proposals is attached hereto as Exhibit E. 

11. On or about September 12,  1969 each of the carriers whose 

employees were represented by the non-operating unions served such unions 

with a notice, pm-suant to Section 6 of the Railway Labor Act,  setting 

forth counterproposals to be bargained about concurrently with the pro- 

posals made by the non-upeia'.uig unions on May 29, 19(f) and September 2, 

i96fl.    A copy of thcso counterproposals is attached hereto as Exhibit F. 
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12. On or about Novemhor 3, 1969 ecch of the carriers whose 

employees were represented by the non-operating unions served such unions 

with a notice, pursuant to Section 6 of the Railway Labor Act, setting 

forth oounteiproposals to be bargained about cancurreDtly with the pro- 

posals made by the non-operating unions on October 15, 19W, A copy of 

these counterproposals is attached hereto as Exhibit G. 

13. All the proposals of the parties contained In the SectloQ 

6 notices referred to in Paragraphs 8-12 above dealt with the kind of 

Issues, including wages and fringe benefits,that have been traditional 

subjects of multi-carrier national bargaining or "national handling" 

(described in greater detail below) in the railroad industry. In each of 

their Section 6 notices the non-operating unions requested each of the 

carriers to bargain about the various proposals on a multi-carrier na- 

tional basis in accordance with the established practice, as follows; 

"In the event that we are xmable to reach an agreencnt 
upon the foregoing request at such separate systea conferenoes, 
we further propose that the matter be handled on a joint 
national basis. 

. "In accordance with established procedure which has 
been foUov/ed for more than thirty years, and on the as- 
sumption that an agreement msiy not be reached in separate 
system conferences, our organization has joined with other 
organizations serving a like notice upon you and other carrier 
managements, in the creation of an Employees' National Con- 
ference Committee, composed of the Chief Executives of the 
Brotherhood of Railway Clerks, including the TC Division and 
Allied Services Division-Patrolmen's Section, Maintenance of 
Way Employes and Hotel and Restaurant Employees' and 
Bartenders' International Union. 

"In the event an agreement is not reached in our 
separate system conferences, we request that you join with 
other carrier managements who are receiving a like notice, 
in the creation of a Carriers' National Conference 
Committee v/hich will be authori2ed, like our Employees' 
National Conference Cooimittee, to negotiate to a conclusion 
In accordance with the pi ^ccdu^es of the Railr;ay Labor Act, 
the subject matter of this notice." 

In accordance witli that request and with the established practice followed 

for many years, v/hen no agreement was reached in the Initial conferences on 



453 

tte individual properties, the carriers authcrlied the NRLC and the Car- 

riers' Cooference Cooolttees to negotiate the dispute created iQr the 

Sectlca 6 notices referred to above to a ccnclusion in nulti-carrier 

oaticoal bargaining. The non-operating unions likewise authorized a 

Hatlanal Conference Ccoimlttee, under the chairmanship of Ur. A.R. Lovry, 

ftealdest of the Transportation Ccnmunlcation Dlvision of BRAC, to nego- 

tlAta the Issues raised by the notices to a conclusion. 

14« Multi-carrier national bargaining by the national represent- 

•Uwa of the parties commsnced on or about January 6, 1970 and continued 

from tioe-to-time thereafter until January H, 1970. The conferences were 

then terminated and the parties applied for the mediatory services of the 

Hational Mediation Board (hereinafter referred to as the "Board"), pursuant 

to Section 5 First of the Railway. Labor Act (45 U.S.C, S 155 First). The 

Board docketed the dispute as its Case No. A-fi853 en Juqe 16, 1970 and 

ccmaenced mediation oo June 29, 1970. That mediation, which was conducted 

between the national representatives of the parties on a multi-oarrler 

natiODal basis, also failed to bring about an agreessnt settling the dis- 

pute. Oa July 29, 1970, under Section 5 First of the Act (45 U.S.C. § 

155 First), the Board requested the parties to submit the issues raised 

\f the Section 6 notices referred to in Paragraphs 8-12 above to arbitra- 

tion pursuant to Sections 7 and .8 of the Act (45 U.S.C. §§ 157, 158). The 

carriers accepted the proffer of arbitration in a letter dated July 31, 

1970, but the non-cperating unions declined the proffer in a letter bearing 

the eame date. The Board then notified the parties by letter dated August 10, 

1970 that its mediatory efforts had failed and that it was on that day ter- 

minating its services. 

15. The parties were required by Section 5 First of the Railway 

labor Act (45 U.S.C. § 155 First) to maintain the status quo In the dispute 

for a period of 30 days after the Board terminated Its services. If during 

M-«71 O - 72 - pi. 2 - 4 
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tbls 30-day period the President had created an emergency board to Investi- 

gate the dispute pursuant to Section 10 of the Act, 4$ U.S.C, S 160, the 

parties would have been required to maintain the status QUO for up to an 

addltlcoal 60 days. During the 30-day period follcvlng termination of 

aediatoiy services l^ the Board, further negotiations took place on a 

mltl-carrler basis between the national bargaining representatives of 

the parties but no agreement was reached. No eraergency "board was crepted 

by the President, and the parties accordingly became free as of Septem- 

ber 10, 1970 to exercise the kind of self-help that is authorized by the 

Railway labor Aot in these circumstances, 

16. Hie parties agreed to extend the status quo required tgr 

Seotion 10 through September H, 1970 and to engage ixx additional negotia- 

tions during that period, at the request and with the asalstance of officials 

of the Depco-tment of labor and the National Mediation Board. Uwever, no 

agreements settling the dispute have been reached. 

The  dispute bet^reen the cerrlers and the 'JTU 

17. On or about October 20, 1969 the OTU served each of the 

• oaxriers with Identical notices, pursuant to Section 6 of the Railway 

Labor Aot, proposing changes in existing national agreements relating to 

wages. A copy of these proposals is attached hereto as Exhibit H. 

18. On or about November 20, 1969 the OTU served each of the 

carriers with identical notices proposing wage and fringe benefit adjust- 

ments with respect to cost-of-living increases, vacations with pay, paid 

holidays, expenses away from hone, sick leave, car scale additive, overtime 

in passenger service, and basic work month. A ccjjy of these proposals is 

attached hereto as Exhibit I.    . 

19. On or about November 7, 1969 the carriers served the UTU 

with a notice, pursuant to Section 6 of the Act, setting forth counter- 

prcqjosals to be bargained Stbout concurrently with the proposals made by 

the UTU on October 20, 1969. A copy of these counterproposals Is attached 

hereto as Exhibit J,     • 
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20. The proposals of the parties contained In the Seatlon 6 

notices referred to In paragraphs 17-19 above, like the proposals exchanged 

by the carriers and the non-qperattng unions, dealt with wage^ rule,  and 

fringe benefit issues that have been traditional siAJects of nttloMQ 

handling by the parties.    The Section 6 notices served by the VltJ requested 

each of the carriers to bargain about the various pr(^ot«l8 <Xt t tiil'tl' 

carrier national basis in accordance vltb tt» established IrMMrtloe, as 

fonons: 

"This request is being presented io othe* tiU- 
roads on this date; and in event settlement Is not 
reached,  it Is requested that you Join tlth otMf fiili-     -   •-- 
road coo^anies in authorizing a national eODferenee 
committee to represent you in dealing with the sU^^et," 

then no agreement was reached In the initial confttences eft tie Indlvlduial 

properties, the parties folloired the establlshecf practice and avMhotlzed 

the dispute to be handled by their national bargaining rejkresenta-tlves, 

meaning In the case of the carriers the NRLC and tihe Carriers' CtiDference 

Coufflittees. 

21. Multi-carrier bargaining by the national representatives 

of the parties coiranenced on or about March 17,  1970 and continued from 

tJme-to-time thereafter until April 15, 1970.   The conferences were then 

terminated, and on April 16,  1970 the carriers applied pursuant to Section 

5 First of the Railway Labor Act (45 U.S.C,  § 155 First) for the mediatory 

services of the Board in connection with the three Section 6 notices re- 

ferred to In Paragraphs 17-19 above.    On the sane date the UTU applied for 

the Board's services in connection with Its own Section 6 notice of 

October 20,  1969 and the carriers'  oountemotice of November 7,  19W. 

22. On May 19,  1970 the Board docketed as Its Case No. A-8630 

the dispute arising out of the two Section 6 notices of October 20, 1969 

nnA Movi-iber 7,  1969.    On Jime 24,  1970 the Board Incorporated In Its Case 

No. n   "VO t.lic dispute arising u'lL of the UTU notice served on November 20, 

I'Kfl.    >i, .i,nl.i.,ii i-ommenced on June JO,  1970.    Tliat mediation, which was 

I ..•.• ti^rl U.L... ,'ii the nnllunal   hntu.ilnlng reprcirntativps of the parties 
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on a Bulti-cairlnr basis, also failed to produce a settlement. On August 3, 

1970, in accordance with Section 5 First of the Railray Labor Act (45 U.S.C. 

5 155 First) the Board r^qnestpd the parties to submit the dispute created 

ly the three Section 6 notices of October 20, 1969, November 7, 19€9, und 

K«>veml*»r PO, 1«}69 to arbitration pursuant to Sections 7 and fl of the Act 

(45 U.S.C. §§ 157, 158). By letter dated August 6, 1970 the carriers ad- 

vised the Board through their national representatives that they accepted 

the proffer of arbitration subject to agreement by the parties on the j.ro- 

TlsloDS of an arbitration agreement, Hovever, the proffer of arbitratioD 

*aa declined by  the OTO in a letter also bearing the date of August 6, 1970. 

Accordingly, on August 10, 1970 the Board notified the parties In writing 

that Its mediatory efforts had failed and that it was cD that day temijiat- 

log Its services. 

23. As was true In the; case of the dispute Involving the noo-- 

operatli% unions, the parties were required by Sectlcti 5 First of the Rail- 

way Labor Act (45 U.S.C. 5 155 First) to maintain the status quo in their 

dispute for a period of 30 days after the Board terminated its services. 

Ibe national bargaining representatives of the parties did meet during 

this 30-day period in a further atteinpt to compose their differences, but 

no agreement was reached. The President has not created an emergency board 

under Section 10 of the Act, which would have had the effect of requiring 

the parties to maintain the status quo for \qi to an additional 60 days. 

Accordingly, the parties became free as of September 10, 1970 to exercise 

the kind of solf-belp that Is autliorized by the Railway Labor Act In the 

circumstances I have described, but they agreed to extend the status quo 

required by Section 10 through September 14, 1970 and to engage in additional 

negotiations during that period, at the request end with the assistance of 

officials of the Department of Inbor and of the National Mediation Board. 

Jiowever, no agreement settling the dlsfute has been reached. 



457 

MOLTI-BIPIJOYER BARGAIWH^G AND tVHTPSAW STRIKES 

24. For many yeiffa, the carriers have bargained oo a nniltl- 

oaxrler national basis with the unions representing their employees, when 

k particular union either serves the carriers, generally with similar pro- 

posals under Section 6 of the Railway Ubor Act (-;5 U.S.C. § 156) or is 

aeFve4 by the carriers generally with similar proposals.    This iniltl- 

earrler national bargaining often is refeired to as "national handling.^ 

If the peu-tlcular dispute Is not settled in the lnitJ,»l conferences m 

the individual carriers, all subsequent bargaining is conducted on a milti- 

oarrler national basis between the national representatives of the carriers 

(now the NRLC and the Carriers' Conferenoe Canmittees,  as Indicated above) 

and naticxial representatives of the union or unions Involved until a na- 

tlODal agreement disposing of the dispute Is reached.    Proposals tqr changes 

in general ?rage rates oar for other wage adjustments generally,  including 

tbe allowance of various fringe benefits,  are ajnong the kind of proposals 

idkloh are particularly suitable for national handling^ and have been tbe 

aoot frequent subject of oultl-emplqyer naticsial bargaining with tbe tour 

uniCDS now merged into the UTU, with the three non-operating unions, and 

with other unions. 

25. As I noted In Paragraphs 8-12 above, -Uie Section 6 notices 

served by the non-operating unions on May 29,  19W, September 2, 19W, and 

October 15,  1969 and the notices served by the carriers on September 12, 

1969 and November 3,  1969 dealt with the subjects of basic wage rates, 

vacations, holidays, accidental Injury or death benefits, and guaranteed 

annual wage and other aspects of einployinent security such as abolition of 

positions and moving allowances.    Dating at least as far back as 1932, 

bargaining on all these subjects has consistently been handled on a multi- 

carrier basin between national representatives of the carriers and tiie 

three Don-operating unions Involved  in the pi-i-sont di«pute,     [n the 
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depression years of 1932, 1933, and 1934 regional or national Bgreements 

requiting in decreased vages were concluded between the carriers and the 

non-operating unions. Regional or national agreecents resulting in 

increased wages have been entered into by the carriers with one or another 

of the three non-operating unions on August 5, 1937; Decenter 1, 19-41; 

January 17, 19U; Ifey 25, 1946; Septenber 3, 1947; Ifcrch 19, 1949; March 18, 

1953; August 21, 1954; December 3, 1954; December 21, 1955; Hovember 1, •.956; 

Aogust 19, 1960; June 15, 1962; November 20, 1964; Deoeniber 16, 1966; January 

13, 1967; December 28, 1967; and May 17, 1968. Regional or national agreements 

relating to vacations have been entered into by the carriers and one or 

another of the three non-operating unions on Deceriber 17, 1941; February 23, 

1945; Xby 1, 1945; August 21, 1954; August 19, 1960; November 20, 1964; 

January 13, 19E7; September 30, 1967; and December 28, 1967, With resjpect 

to holidays, regional or national agreements have been entered into by the 

oorrlers vlth one or another of the non-operating unions on August 21, 1954; 

August 19, 1960; November 20, 1964; and December 28, 1967. Health and 

welfare benefits have been the subjects of national or regional agreements 

on December 21, 1955; November 1, 1956; August 19, 1960 and November 20, 1964. 

While prior to October 15, 1969 the non-operating unions had not served any 

Section 6 notices proposing a guaranteed annual wage, other aspects of oinploy- 

Bient security such as the protection of positions against abolition and moving 

allowances have been the subject of national agreements, notably the Job 

Stabilization Agreement of Febi-uary 7, 1965, betr;een the cai-riers and the 

three non-operating unions. 

26. Similarly, the Issues raised by the Section 6 notices served 

bj^ the tm; on October 20, 1969 and November 20, 1969 and by the Section 6 

notice that the carriers served on November 7, 1969 have been traditional 

subjects of national handling by the parties. The VTU, as I noted in Paragraph 

'4 above, was created, effective January 1, 1969, by a merger of the Brotherliood 
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of liuroinotlve KIrecen a»l  ii>'f;lneiii''n,  the Brotherhood of Railroad Tralamen, 

the Order of Pailway Conduc L'ira ojid Brakemen> and the Switchmen'a Itaion of 

Horth Aaierica.    As noted  In Paragi-aphs 17-18 above, the Section 6 notices 

served by the UTU on October 20, 1969 and November 20, 1969 proposed basic 

vage increases and fringe benefit adjustments relating to cost-of-llvlng 

allowances, vacations with pay, paid holidays, eiqpenses avay ffoa home, sick 

leave, car scale additive, overtlne in passenger service^ in4 basic work 

acnth.    So far as ncigda u^u vi^occincd, goiag back te X932, regional or 

national agreements have been concluded by the carriers apd gne'or another 

of the four predecessor unions of the DTU on more than 30 occasions, with 

one or more agreements being made in each of the years 1932, 1933, 193^4,. 1937, 

1941, 19-i3, 1944, 1946, 1947, 1948, 1950, 1951, 1952, 1953, 1954, 1955, 1956, 

1957, 1960, 1962, 1964, 1966, 1967, 1968, and 1969.   Holidays or vacations 

*ere the subject of regional or national agreements with one or another of 

the OTU predecessor unions in 1944,  1945, 1949, 1953, 1954,  1957,  1960, 1961, 

1964, 1966, 1967, 1968, and 1969,    Similar agreements dealing with overtime 

or basic work month (or work day or work week) were reached in 1947, 194B, 

1951,  1952, and 1955.    Agreements covering the other items-to which the OTO 

notices relate have been less frequent, but they have been reached on a 

regional or national basis after multi-carrier bargaining.    For example, 

.national agreements  containing cost-of-llving adjustment provisions were 

concluded with the operating unions in 1951,  1952,  1953,  and 1957,    A national 

agreement was concluded with all the operating unions on June 25, 1964 dealing 

with,  among other things,  expenses away from home, 

27,   As I have already noted, the 1969 Section 6 notices served by 

the VTU and the non-operating unions requested national handling of the various 

proposals.    As I have also noted, the labor dls^tes created by the notices 

were In fact handled on a national basis throughout the exhaustion of the 

procedures of the Railway labor Act,    In w view the union notices and 

the actual course of negotiations elenrly demonstrate the unions'  recognition 
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that national handling with respect U> their proposals was both appropriate 

and necessary. • ..    . 

2S. Where general wage adjustments and other {iroblems camnan to the 

Industry are coacemed, innlcn leaders have recognized the need for national 

handling In words aa well as in practice. Tlius, in 1921, the Federated Shop 

Crafts opposed a carrier proposal to do away with then-existing national 

agreements (<n the ground that the burden of negotiating individual-carrier 

agreements on subjects covered by national agreements would be excessive, and 

that under the law they had the "right to negotiate uniform conditions of 

eoiploymcnt on all roads. ..." In that connection, the Unions ccntended 

"that an agreement applying to all railroads will be a great, if not the 

greatest, factor in assisting to establish efficient and economical railroad 

operatlcn." Accordingly, the Unions authorized their negotiators to negotiate 

"a National Agreement which would apply alike to all roads," Presentation 

by Railway Employees' Department before U.S. Railway Labor Board, pp. 2, 9. 

Again, In the so-called Union Shop Case in 1952, counsel for the seventeen 

unions representing non-operating railroad employees pointed to the fact 

that "every national movement, »/hether for wage or rules changes, had been 

handled and finally disposed of on a national basis" since 1931, and urged 

that: 

"As a result of the foregoing pattern consistently 
followed in every national movement for t'senty years, 
national handling has become firmly established as a part 
of the necessary yiocedure for the handling of national 
movements. It has uniformly been recognized by both sides 
as essential if collective bargaining of a uniform national 
proposal is to function, else the bargaining process cannot 
hope to dispose of such an issue in anything like an 
ordinary fashion. The refusal to bargain concertedly in 
such a situation thus amounts simply to a refusal to have 
the only type of collective bargaining that can effectively 
dispose of the issues. . . ." Brief for the Seventeen 
Cooperative Labor Ortranlf.ations, at 79. 

A former President of the Brothertiood of Railroad Trainmen stated in testi- 

mony quoted by Emergency Board No. 116, "there is nothing that upsets the 

railroad men more than to find thit somebody else gets more money for doing 

the same character of work that he is doing." Report to the President of 
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Baergencv Board No. 116. at 13 (March 5, 1957). Similarly, Charles Luna, 

fomerly president of the Trainmen's Union and now Pi-esldent of the United 

Traaspoptation Union, recently testified that wages and fringe benefits 

"nearly have to be the sawe on all "railroads. If 
you didn't where you have, I would say, ten or 
fifteen railroads in the same toim and five or six 
of them belonged to the same lodge, if they were dif- 
ferent you would have chaos every time you had a 
lodge meeting." Tr. of Proceed njs in Atlantic C. I. 
AJu V. Brotherhood of R.R. Tra:nnien, Civil Action No. 290&-t6 
(D.D.C. 1966), at 488. 

So, too, Mr. George E. Leighty, then Chairman of the Railway labor Executives 

JUsooiatioa (irtiich then included the predecessors of the IJTO and the non- 

operating unions) and {Resident of the Transportation-Comminication Bnployees 

Vaitm,  testified before a Congressional Committee three years ago, in response 

to a question as to whether it waa practical for unions and mRnagement in the 

railroad industry to negotiate about industry-wide problems on other than a 

national basis, that: "I do not consider It practical. You would have to have 

200 or 3CX) separate negotiations in the railroad industry in each movement. I 

dOD't believe it would work out." Hearings before the House Conmlttee on 

Interstate and Foreign Conferee on H.J. Res. 559, 90th Oong., 1st Sess, (1967). 

According to Mr. Leighty,        " , 

"insofar as national negotiatians ai-e concerned, as 
they have worked out In the past, It has been advantageous 
to both of us. I thiflk it has helped us materially; it 
has helped the carriers materially. It has prevented, in 
•y opinion, a great deal of chaos." Id^., at 257. 

29. The importance of multi-carrier national bargaining in the railroad 

industry has also been noted by the National Mediation Board, as evidenced 

ty the following statement frcm page 3 of its Third Annual Report (1937): 

"The faculty of the railroads collectively and 
the representatives of their employees to hold joint 
conferences and enter Into understandings constructively 
disposing of problems affecting the industry and Its 
employees as a whole is indicative of the steady basic 
Ijsprovcscnt which has been taking place in recent years in 
the attitude of railroad manaeencnts and railroad labor 
organizotions toward one another. The oonaummation of such 
nation-wide understandlnss Is, in the opinion of the 
National Mediation Board, aeservlng of all possible en- 
couraecment and commendation.  Insofar as other problems 
may arise common to all the railroads, rccionally or nationally. 
It is t>ie hope of the Board that they may likewise be con- 
Rlrtprorl in ioint conference :>iid dincoscd of throufh undcr- 
standln/ts recional and nation-wirtn in ^,.,^^. " 
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tod see, e.g.. Thlrtv-Foiirth Aroi'Jal ReTxart (1968), at pp. 10-11; Taentv-Sixth 

Aiamal Report (1960), at p. 9,  At least one emergency board appointed by 

the Pvc;>idcnt has eicpiC6ucd dimllor vlevs; 

"Both parties . . . have repeatedly and con- 
sistently recognized national handling as an essential 
procedure for disposing of national movements on a 
great diversity of Issues covering not merely wages 
bu''. a wide variety of rule Issues covering not merely 
vacations, hours, starting times, craft lines, the 
40 hotu- week, loss of job on railroad consolidations, and, 
In 1943, 9 imion-shop proposal. In the face of such a 
firmly established and reoognieed pattern of collective 
bai'gaiiilng on a national scale a finding that a demand for 
such a procedure in this case was improper could not be 
made." Report of Emergency Board No. 98. at 57 (1952). 

yOf   Hie necessity for national bargaining Cippears obviouA insofar as 

wages and other fringe benefit elements in the overall »age package are concerned. 

labor costs amount to appro idjiately 50)t of railroad operating expenses and 

thus have a highly Important bearing upon the ability of a carrier to eoii:pete. 

If wage adjustments were handled on an individual carrier basis, each carrier 

would fear to settle because of the possibility that a competing carrier 

might make a better deal, and there would be every Incentive to delay a 

settlement as long as possible short of> strike. This would Interfere With 

the ability of the unions to obtain early agreements, as would the sheer time 

and manpower demands of separate bargaining throughout ihe  pa:>ocedures of the . 

Railway Labor Act with each of over 100 carriers. The union officials on ft 

particular railroad also would be forced into Intransigent positions fbr 

f«ar that their members would become dissatlsifed if other railroads achieved 

larger wage increases. 

31. Destruction of the established nulti-carricr bargaining unit 

and negotiation of Individual agreements, rather than a national agreement , 

negotiated nationally, almost Inevitably will be the result of whipsaw 

strikes by the UTU or by any of the non-operating unions, unless such whipsaw 

tncllos are enjoined by the courts. Vflien a union strikes and pickets a 
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wirier, the carrier's employees represented 'by other unions almost always 

reflise to cross the picket lines.    This means that the carriers subjected to 

the whipsaw strikes will be unable to operate, even if the absence of the 

enployees actually on strike did not itself produce that result — which of 

course it certaljily would in the case of the OTU employees and almost certainly 

would in the 'jase of Mte large non-operatiiig unions.    It is very dlfflejlt, if 

not iiiposslble,  for a single carrier or for a few carriers to stand out alone 

•gainst the ftill power of national vinlons so as to resist capitulation for aiy 

considerable period of time when competing railroais as well as other modes 

of transportation continue to operate.    That is demonstrated by the results in 

the crew consist dispwte between roost of the nation's railroads and the Brother- 

hood of Bailroad Trainmen,  followiiig the decision in Brotherhood of H.R. Trainmen 

». Atlantic C.  L. R.R,, 383 F.2d 225 (D.C. Cir. 1967).    After it was held in that 

ease that the crew-consist dispute should be handled locally rather than 

nationally, because of the local nature of the crew-consfst dispute and 

the past history of local rather than national crew-consist agreements, 

the Brotherhood of Railroad Trainmen — through whipsaw strikes and the 

ttreat of such strikes — picked the carriers off one-by-one or a few at 

a time until today almost all have been forced to agree, in individual 

carrier negotiations,  to restore .the great bulk of the crew positions found 

to be unnecessary under guidelines set by a special arbitration panel 

established to determine the issue by Public law 88-108. 

32,    Not only would the whipsaw strikes threatened by the VTU and 

the non-operating unions destroy the lulti-carrier bargaining unit which has 

been establlstied  for four decades with respect to the Issues which are the 

subject of these disputes — e.g.. basic wages and other elements of the 

overall wage package — and force the granting of unjustifiable wage increases 

to the ultimate injury of the public as well as of the carriers, but they also 

would result in shutting down the operations of the struck carriers to their 

obvious and  irrfj-srable injury.    The proper means to settle the dispute between 

the carrier 1 and the unions is a national agreement.    That is the means 
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envisaged tiy the Railway l&boT Act, and it would accord with the established 

practice of maiv years, 3y that means, mlti-carrier bargaining of national 

wage demands would be preserved to the ultisiate benefit of all concerned, and 

the entire Industry — both management and labor — could go forward to serve 

tfae public better and obtain the increased traffic and earnings which must be 

obtained if future wage increases are to be paid. 

33. In Btsr Judgment, If the DTO or aur of the non-operating unions is 

permitted to wlilpsaw the carriers in these cisputes, every other union with which ths 

carriers deal will resort to the same tactics in disputes over wnges and other 

matters that heretofore have been bargained and agreed upon nationally. Ftor 

all practical purposes, Dulti-oarrier bargaining will have been destroyed not 

only Insofar as the UTU and the non-operating unions are concerned, but 

also throughout the entire range of -Uie carriers' labor relations. Rirther- 

Dore, in ny opinion, the carriers and the public will be subject not only 

to the whipsaw strikes that are now threatened but also to subsequent whipsav 

Btrilces and threats thereof that will Continue until all the carriers have - 

been coerced into making individual settlonsnts.       , 

34. The period in which the parties are req:ulred by Section 10 

of the Railway Labor Act, as extended by agreement, to maintain the status 

quo expires at 12:01 A.M. on September 15, 1970, in regard to the carriers' 

disputes with each of the three non-operating unions and in regard to the 

carriers' dispute v;ith the UTU. See Paragraphs 16 and 23 above. I have been 

informed by several of the carriers within the last few hours that they have 

been told by the general chairmen or other officials of one or more of the 

four unions that three of the carriers will be struck on or about 12:01 A.M. 

On September 15, 1970 (local times). The  three carriers are the Baltimore 

& Ohio Railroad Company, the Chesapeake &  Chlo Railway Company and the Southern ^ 

Pacific Company. The mmiber of the reports that I have received to that effect 

has convinced me that this information is true, and that whipsaw strikes of 

those three railroads will be instituted by the four unions involved in the 

disputes on or about 12:01 A.M. on September 15, 1970 (local times). Those 

railroads are among the largest and the threatened whipsan strikes, if not 
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restrained, will cause each of them to lose hundreds of thousands of dollars 

In gross operating revenues each day the strike continues, as well as causing 

other great and Irreparable injuries to those carriers, to their employees, 

and to the public. 

CITY CF WASHIHCTON 

DISTRICT OF COHSBIA John P. Hiltz, Jr. 

S»om to and subscribed before me 

•UilB 14th day of September, 1970. 

Notary Public. 
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Mr. KuYKENDALL. Mr. Hiltz and Mr. Ailes, I thank you for being 
here and appreciate your statements. 

To carry this a little further, and I think this is something that I have 
discussed with every witness and shall discuss with our friends from 
labor when they are here tomorrow or next week, or whenever they 
are scheduled to be here, but we don't know for sure whether we are 
going to get any legislation out of tliis Congress, as Mr. Harvey said 
andif it is not now, I thiiik it will be, though, in the fairly near future. 
There are not many things we can say for sure will be in the legislation 
as it comes out, but I think there are a couple of things we can say for 
sure that will not be in it. 

I think the main thing, continuing as to what Mr. Harvey said, 
following that up, I don't think the committee is likely to pass legisla- 
tion that will, under any circumstances, allow either a national strike 
or this problem will end up back in our laps. 

So, I think we kind of should draw some little ground rules here 
that we might as well accept on the front end. I know I will fight for- 
ever against any sort of proposal that if a President of the United 
States or a secretary or chairman of a panel or a panel or anycHie else 
guesses wrong, then we end up with it back in our laps. 

We are not going to tolerate it, as far as I know, and almost anyone 
on this committee is concerned. 

I think two things are equally undesirable, our having to settle it or 
the national strike. 

I think we should realistically recognize that as far as a national 
strike is concerned, that all of the proposals, except possibly the labor 
proposal, and I am not quite clear in my own mind what it does when 
a selective strike passes 40 percent—I am not clear there—but all of 
the other legislation does take away the right to a national strike. 

Now, is it not wise for us to just go ahead and face up to that fact, 
that all of this legislation, with the possible exception of the labor 
measure, and I will talk to them about it and won't ask you, does take 
away the right to a national strike ? 

I want to carry Mr. Harvey's question a little further, if I may. 
Mr. Ailes, I believe I am going to ask you this question, because Mr. 

Hiltz does not or won't even recognize the fact that there may be a 
partial strike or selective strike, so I will ask you this question. You 
see, what we are stuck with here in trying to define a selective strike is, 
as in Mr. Harvey's words, the threshold that we have to approach. 
You see, you in the railroad industry do not like this term, but for 
want of a better term, instead of using single carrier areas or single 
route areas, I will call them "monopoly areas" and we have them so 
you might as well just use this term and we know in the monopoly areas 
that, even though 20 percent of the region may be struck, that in those 
monopoly areas, if it happens to be that carrier is 100 percent struck, 
we know this. 

The thing we do not know, however, is, for instance, the point that 
Mr. HDtz brought up that has not been mentioned in the testimony 
before—that is, you can have an area serviced by half a dozen car- 
riers, if there were that many, but there are not, and I guess about 
three is the maximum service in an area, and individual areas which 
do not have siding for more than one carrier, they are still 100 percent 
out of business. 
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So, this is the type of thing that I would like from you, a frank, 
openminded discussion with full understanding by the committee that 
you don't approve of a partial strike. We know that, but we need your 
help here as to how in the world we are going to go about defining this 
if we go that route. That is with the understanding, I will go on rec- 
ord, you don't approve of this route. 

Mr. AELES. Our problem is in national handling and if we can put 
this aside for a minute, we can addi-ess your problem. 

Mr. KuYKENDALL. May I say something for the record here. The 
whipsaw tactic that could be granted with partial strike or selective 
strike is something I won't have any part of, any legislation that 
would in any way approve that tactic. 

Mr. AiLES. Well, the court has ruled it out anyway. Judge Levin- 
thal's opinion said if a strike is called for the purpose of breaking up 
national handling, it is illegal. So this is the state of the law at the 
present time. 

The problem I have is, of course, the other half of the story. That 
is, you can strike railroad "A" to make railroad "B" and "C agree 
to something, hold them hostage, as the lower court says. 

Putting that to one side, I would like to read, if I may, because it 
is directly relevant to your question, the testimony of the Penn Cen- 
tral trustees here over in the Senate in the Commerce Committee in 
connection with funding. They were talking about: "Can you liqui- 
date this railroad?" This is directly relevant to the problem of what 
happens if a railroad is struck. 

They said: 
By tbe most careful i>os8ible estimates, over 215 million tons of traffic out of 

a total of 321 million being handled by Penn Central could not practically be 
diverted to other transportation means. This varies from commodity to com- 
modity, from 80 percent of the pulp and paper traffic, for instance, to 10 percent 
of the machinery equipment, and it includes 18 million tons, 350,000 cars whidi 
Penn Central moves annually and switching services between plants on its line 
and other railroads for their road haul and another 22 million tons, 360,000 cars 
moved and switching services between points in the same industry or tbe same 
terminal area, 95 percent of which could not in practical form be moved in any 
other way. 

Only Penn Central provides rail service to 350 large industrial plants, utilities 
and warehouses, each shipping or receiving more than 1,000 cars per year. So, 
180 coal mines shipping 40 million tons a year to 61 defense facilities. Of the 
iOOO locations, about two-thirds are scattered throughout the Eastern U.S., and 
are being served by no other railroad. 

Penn Central's liquidation in this form would mean stopping opera- 
tions on 45 percent of the train-miles now run by Amtrak, and 75 
percent of AJntrak's facilities and I cite this as an example, and we 
were talking about it last night, and several of us remembered the 
Penn Central people made a calculation and what they say in effect 
is this: 

About two-thirds of their traflBc is tied to Penn Central and it goes 
down if Penn Central goes down. 

As I said earlier. Secretary Volpe uses a figure of only 15 percent 
of total railroad traffic as divertable to other modes. So, this gives you 
some notion of the dimensions of the problem when you take out a 
specific railroad. 

Mr. KuYKENDALU May I get into an area, into a different area, 
something that is just rather a shadow in the background and I think 
it is one that we need clarification on the record. 
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It is fairly general knowledge that the labor unions very wisely, 
through the years, developed what they call strike funds, and the 
general public is well aware of this. 

Mr, AiLES. Right. 
Mr. KuYKENDALL. All right, what self-proteotion methods do you 

have, and wha;t mutual protection methods do you have at the tune 
of strike ? 

Mr. AiijES. The railroad industry has a strike insurance program 
which is not insurance in the usual sense—^you don't pay premiums 
with the insurer accepting the risk, the insurance company serves as 
the disbursing-oollection agent and the participants in the plan re- 
ceive payments from this fond, from this insurance company, during 
a period of strike, payment of two types, depending upon whether the 
company subscribed to one or both plans. The msurance company 
then bills the other participants in the plan who put up the money, so 
it is a mutual aid plan handled by an insurance company. The pay- 
ments have to do with this. 

Mr. KuTKENDALL. You, yourself, are insured by somebody else sucii 
as a banker? 

Mr. AuiBS. Somebody else—a disbursing agent is what it is. 
Mr. KuTKENDALL. All right. 
Is it not true then that the situation, a really serious money losing 

carrier, such as one of the airlines, might be better off in a strike than 
operating the way he is ? 

Mr. AiLEs. I would think struck indefinitely  
Mr. KuYKENDALL. Well, the airlines that happened to be on strike 

came out better than the ones operating. 
Mr. AiLES. You mean struck indefinitely, but I can^ believe it is true. 
Mr. KuYKEXDALL. But temporarily, it showed up in the figures. 
Mr. AEUES. I have no doubt and we made a lot of calculations that 

way ourselves, but I guarantee you the Northwestern was very much 
opposed to being struck, and withdrew their power of attorney to 
Jack Hiltz as the national bargaining agent and[ got an injimction re- 
quiring Luna to negotiate with them separately, even though in the 
strike insurance program. 

Mr. KuYKENDAix. So, wouldn't you probably credit that to the fact 
that if—it is just, I think you are probably aware that those of us 
across the South nave been vastly involved with keeping the textile 
mills from converting to cotton synthetics because once Siey went to 
that, it was hard to get them back. When you lose a customer, you 
cant's always get him back, and that is one of the biggest reasons. 

Mr. AiLES. You are absolutely right, and the thing tive railroads 
worry about is whether they lose customers permanently. It is a 
major consideration. 

Mr. KuYKENDALL. But the point is, it could lose a customer, a work- 
ing nian loses a job, it is all part of the same pattern. If you lose 
business and have to cut back, then labor is cut back, too. 

Mr. AiLES. Of course, but I was addressing myself to the proposition 
which I thought was your point, or I need to turn it around a bit. 

The strike insurance doesn't make anybody want to take a strike 
as an end in itself, because there are other problems that the strike 
causes for the companies. 

Mr. KuTKENDALL. I waut to make it clear, the workingman who 
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crcts a partinl paycheck because of the strike fiind, it is still less thnn 
his regular paycheck. 

Mr. AiLEs. Rigiit. 
Mr. KuYKExuALu So, it is to a degree. 
Mr. HiLTz. Not when covered by unemployment insurance. 
Mr. KuiTiEXDALL. I will get to tliat in a minute. Up to that point, 

though, there is some balance in the protection back ana forth. In each 
case you protect with your own money, the workers and the union 
funds, you and the other funds. 

Mr. AiLEs. The union supports its members on the railroads struck. 
The railroad industry as an industry seeks to support the railroads 
tiiat are struck. 

Mr. KuTKEXDALL. That is a balanced situation. How did this un- 
employment compenuSiition thing ever come about? I thiiik this is 
something not generally known in the Congress. How did it liappen 
and when ? 

Mr. HiLTz. I think it was 1938, and I think it is fair to say the imion 
sold a bill of goods to the Congress and they bought it. 

Mr. KLTKEXPALI,. Thej- are pretty good salesmen, it sounds like. 
Mr. AJIUTS. The payments amount—it is remarkable, they amount to 

S12.75 a day, and are not to be included in income taxes. It has been 
the law since 1940,1 l)elieve. 

Mr. HiLTZ. Congressman Kuykendall, if you pass selective strike 
legislation, I do not believe it follows that you will never see a rail- 
road dispute again. 

Mr. KUYKENDALL. Sir, I am on record, I believe, as already saying 
that I see very little possibility of a selective strike provision not 
deteriorating into a national emergencj'. I believe I am in the record 
as having said so. 

However, I don't think we are going to pass a bill in this committee 
without it. Do I make myself clear ? 

Mr. HiLTZ. Yes, but I don't think just putting it in the legislation 
assures that you will never see a railroad dispute again. I would just 
like to state an example. 

Mr. KuTKKXDAij;.. There is one thing I know we have to have, an 
orderely system of finality. That is the only thing I am sure of in the 
whole project. Most of it has not gelled at all in hardly anyone's mind, 
and the best system I can see for arriving at a process of finality that 
it equally frightening to both sides, not equally agreeable, equally 
frightening, is the final offer selection method. 

That is the only reason I am for it. That is the one I see that is 
equally frightening to both sides. This is the only thing that is gelled 
in my mind. 

I know some things I tliink the committee will or will not do. This 
is why we asked your help. 

Mr. Chairman, thank you. 
Mr. DiNGELL. Thank you, Mr. Kuykendall. 
5Ir. Murphy ? 
Mr. MTTRPHT. No questions. 
Mr. DiNGELL. Gentlemen, you have suggested a series of options be 

vested in the President. 
Mr. AiLES. Three Secretaries, I believe. 
Mr. DiNGELL. Or the three Secretaries. 

66-871—71—pt. 2——5 



470 

Firet of all, I am curious why you have chosen to do it with regard 
to the three Secretaries as opposed to the President ( 

Tnunan had a sign, "The buck stops here." I am curious why you 
would choose three Secretaries over the President, all of the other liills 
vest the ix)wer in the Pi-esident as I underetand ( 

Mr. HiLTZ. These three Secretaries we feel will make the decision 
in the first instance. They transmit their findings to the President 
luulcr ordinary circumstances, and we feel the "buck" might as well 
stop with them, rather than pass it on. 

Mr. AiLES. Thev are the neads of the departments that are really 
directly involved from the nature of the problem, I guess it is basically. 
AVcll, i would have to say I can't think that this is a distinction that 
makes a tremendous amount of difference, because you have certain 
administration policies with respect to this sort of matter anvway. 

yiv. DiNGELL. Well, can you name another situation which is handled 
by three Secretaries as opposed to the President, either in legislation 
before the committee or in law in force now ? 

Mr. AII.ES. There are a whole lot of situations where the authority 
is in one Secretary. 

^fr. DiNGELL. I am talking about choice of option under labor law. 
Isn't it the President in the case of the Emergency Board in connection 
with the strike legislation this committee passed out in re<^ent times? 
We have always vested the power in the President. 

Sir. HiLTZ. The Secretaries do have some responsibility in the Cost 
of Living Council. 

Mr. An.ES. Basically, as I say, I can't believe there is a tremendous 
difference involved. This is goin^ to be administration policy. 

Mr. DiNGEU.. That is not reallv resix>nsive to the question, and I 
don't see why you don't trust the President rather than give it to the 
three Secretaries. In the other three alternatives you must have a 
reason. 

Mr. AiLES. May I ask one of the draftsmen ? 
yir. DixGEi.i,. Yo\i can ask anyone, but I am curious to know why. 
Mr. AiLEs. Bill Denton is one of tlie railroad lawyeis woiking on 

it from tlie begimiing, and I think it might be helpful to the commit- 
tees to have him state it with your permission. 

Mr. DiNGELL. Certainly. 
Mr. UENTOX. The truth of the matter is the answer has been given 

already. But in all labor disputes going through the various pro- 
cedures where the Government is focusing attention on our dis[)utes, 
tliose Secretaries, at least the Labor and Transportation. IMTOUIC in- 
volved anyway and. as j^ou said, we think it is simple to ha\e the 
"buck" stop there. There is no magic in the provision as opposed to 
other propossils before jou. 

Mv. HiLTz. I don't think tiie provision is vital to the legislation. 
Mr. AHJES. I can testify personally on one of the nights in this dis- 

pute I sat up all night with two of the Secretaries which were very 
much involved, the Secretaries of Labor and Transportation, so I 
think this is why they were selected. 

Sir. DiNOELL. I am sure you were involved ? 
Mr. AU.E8. But they ai-e generally involved in judgments. 
Mr. DiNGELL. I would like to ask you now: You have listed a 

series of options in the mdustiy bill. Would you rmi through them 
quickly for us? 
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Mr. HiLTz. Tlie firet is do nothing, and the second is emergency 
board procedure, and tlie tliird is compulsory arbitration, and tlie 
fourth is final oifer selection. 

Mr. DiNGELL. Do each of tlie options as a workable tool liave the 
eiidoi-scinent of the industry groups^ 

MI-. ILLLTZ. In the particular situation that they would apply to; 
yes, sir. 

ilr. AiLEs. AVe think there are situations in which each would bo 
appl legible. 

Mr. DiXGFj.L. The final otl'er selection and tlie compulsory arbitra- 
tion very long have been goals of the industry ? 

Mr. HiLTZ. Not the final oiler selection. The final offer selection is 
a relatively new dcselopment, but compulsory arbitration has been 
tliier goal for a long time. 

Mr. DiNGEix. Let's say we have a national strike, which of these 
will be selected by the President and the panel of Secretaries' 

Mr. HiLTZ. We wouldn't have a national strike under our bill. You 
would come to an impasse. The National Mediation Board would 
advise to the Secretaries there is an impasse. 

Mr. DiNOKLi.. Then, which would the Secretaries choose as a prac- 
tical matter? 

Mr. HiLTZ. They would appoint a selection panel and tlie panel, 
after looking over the circumstances, would pick one of these particu- 
lar weapons. 

Mr. DiNGELL. All right. 
Is there a probability in your minds that they are going to choose 

to do notlung? 
Mr. HiLTZ. Not for a national strike; no. But, you see, Mr. Chaii- 

man, there is no t.hi"eshold on our bill, so you might have Podunk & 
W^em struck and that will not present a pi-oblem for anyliody, 
so the ti-ansportation panel will prooably choose to do nothing. 

ilr. DiNGELL. But that is obviously not the kind of situation that 
you are aiming at here; is it ? 

Mr. HiLTz. Yes, sir; we are aiming at any impasse in the railroad 
industry over a major railroad labor dispute. 

Mr. DiNGELL. No; but this bill is really aijned at national strike 
situations, major coufixjutiitions and conflicts o\er work rules and 
things such as this, and not aimed at Podiuik & AVestem ? 

Mr. HiLTZ. Yes; it is. It is aimed at every railroad labor dispute of 
a major category, as distinguished from a minor grievance dispute. 

Mr. DiNGELL. Let's for the purpose of argument, say the industry-, 
everybody knows we have a national strike coming up, say, what 
options will realistically be selected by the panel that ,\ou have 
enunciated ? 

Mr. HiLTZ. I would think either the final offer selection or coin- 
pulsoi'v arbitration. 

Mr. 'DINGELL. And these are ends that have already been endorsed 
by the industry; am I correct? These are acceptable, industry has 
generally advocated them over the years; am I correct? 

Mr. Hii.TZ. The final offer selection is, of course, advocatetl by the 
administration and Congressman Harvey. 

Mr. DiNGELL. I would assume these would be generally palatable 
solutions to industry ? 

Mr. AiLES. Right. 
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Mr. DiNGEix. So, having now gotten tJiat, we come to a situation 
where these are, I assiune from my association over the years with 
the prcyblem in this committee, matters which are violenth' opj[X)sed 
by labor? 

Mr. HiLTz. Mr. Chairman, I would say tliese are not always palat- 
able to industry. I have a i-ecollection back to the Moi-se Board tliat 
was not at all palatable. 

Mr. DiNGELL. That would not be palatable to me, either, but these 
are options genei-ally agreed to by industi-j^ more or less in advnnce, 
but labor has ti-aditioually opposed these kinds of approaches as 
being totally inconsistent with free collective bargainin<T. 

So, don't we come up witli the situation of givmg inciustry generally 
what it wants in terms of meeting strikes and givmg labor something 
that is frankly not prolalx>r. Isn't that the bill before TIS ? 

ilr. Hn;rz. Insofar as national strike, yes, sir, I think we have to 
agree with that, but there are manj' other types of strikes in the rail- 
road industries, many other impasses reached which could be resolved 
by the other two steps and the other two steps could Ije selected. 

]\Ir. DixoELi,. I will yield to my friend from Michigan. He wants 
to comment. 

Mr. HARVEY. I want to be fair and state it is certainly not the result 
of the Harvey bill and it might l>e of the other bills, but I know 3'ou 
don't want to categorize my bill. 

Mr. DiNGELL. l^t's go to the final offer? This tioubles me. We had 
a i)oint raised yesterday that I think was reallj- good. Supposing in 
this there was to be a proposal whereby the imions were to suggest 
tliat management woula, as a result of this, t-ake nonvoting directors 
on its board, three in number, who would be ofRcei-s of the labor unions. 
Is that excluded in any fashion in the bill that you gentlemen have 
submitted to this committee ? 

5Ir. HiLTz. It would be excluded by the Railway Labor Act. 
Mr. DixGELL. On what grounds? 
Mr. HiLTZ. It does not pertain to wages, rales or working conditions. 

At least we would so contend that it was not a bargainable subject. 
Mr. DiNGELL. You say this is not a negotiable item i 
Mr. HiLTz. Not a mandatorily negotiable item. 
Mr. DiNOEtx.. Well, supposing you folks were to say that labor was 

to take three of the directors as unsalaried officers and that would be 
in the final offer selection, what would be the situation then? 

Mr. HiLTz. I tliink the same thing would pertain. 
Mr. DixoELL. These would be excluded as not being subject to 

negotiation? 
Air. HiLTz. Yes. 
Mr. DiNGELL. Now, gentlemen, we are aware, I think all of us, and 

we have been together before in this or other rooms to discuss labor- 
mimagement matters. Is the firemen's dispute settled at this time ? 

Mr. HiLTz. No, sir. 
Mr. DrNOELL. And this is something that was the subject of a long 

series of disputes between labor and management and supposedly was 
mediated to finality. I would say arbitration, and you can use your 
term. 

Mr. HiLTZ. I think it was an arbitration, mediation to finality was 
not used in that case, but in the Morse Board. 
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Mr. DixGELL. Many of the issues of the Morse Board are still around 
to cause mischief. 

Mr. HiLTz. We are still paying the wages awarded there. 
Mr. DiNGELL. And rose to aggravate the situation you find your- 

selves in in the recent negotiations. We have here then two situations, 
either where we found that whole numbers of major issues supposedly 
set to rest are still cursing our day. 

I am curious how the bills that we have before us are going to do 
other than postpone the day of reckoning rather than to actually settle 
the conflicts and miseries that we have here in collective bargaining. I 
don't see these bills as creating really meaningful collective bargain- 
ing, but they are simply mechanisms to impose programs on a reluctant 
management or union, a settlement that they would not arrive at in col- 
lective bargaining. 

Mr. HJLTZ. The same things happen in collective bargaining, in 
other words. No agreement is final from now on and forever. 

Mr. DiNGELL. In collective bargaining, though, they agree and they 
freely agree, and they have restrictive strings and lockouts and other 
things that can be done to create pressures on one or the other. 

Mr. AiLEs. I think the moratorium, it is only until the next section 6 
notice. 

Mr. DiNGELL. That is right, but it is still agreed to. 
Mr. AiLEs. The firemen situation was: It had a 2-year rule on it, and 

was in effect more than 2 yeare, and then terminated, so that is all it 
purported to do. 

Mr. DiNGELL. And it is still around. 
Mr. ATLES. Correct. 
Mr. DINGELL. So, we didn't solve it with the idea of compulsory 

arbitration ? 
Mr. AiLES. Just for 2 years. 
Mr. DINGELL. But the issue and aggravation still exists. 
Now, I am trying to figure out how we are going to justify to our- 

selves or the people the idea of imposing some mechanism that in two 
instances at least in my view has failed rather grossly to resolve issues 
between the parties? 

Mr. AiLES. There really is not any way you can possibly conceive 
of tliat will solve these things for all time. 

Mr. DINGELL. There are a lot of issues laid to rest permanently by 
collective bargaining. 

Mr. HiLTz. But everything under the Railway Labor Act is subject 
to change under the act. 

Mr. DrxGELL. Yes, but at least the parties arrive at a clear under- 
standing and during the interim periods everybody is more or less 
happier, at least publicly. It is like marriage, they may not be happy 
with tlic other fellow, but are not saying so. 

Mr. AiLES. Mr. Chairman, we would be the first to say we are all 
for settling everv'tJiing by agreement you can possibly settle. Nobody 
would ever sav tliat a final offer selection or compulsory arbitration 
was a preferat)le method to acro?s-the-table bargaining, but \ve are 
addressing ourselves to when collective bargaining has not worked. 

First, we are trying to stimulate collective bargaining by the hor- 
rible alternatives. 
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Mr. DiNGELi-. But the labor laws are not reall}^ objectionable to 
you and you agreed to tiiese ideas. 

Mr. AiLES. I don't see why the railroads have to apoloj^ize for say- 
ing we are perfectly willinn; to sul)niit issues to a totally independent 
<rrou|) for resolution. 

Mr. DiNOELL. I don't think you should apolofjize at all, but these are 
your selected methods for arriving at a resolution of the ))rol)lcm. 
Labor says these totally are intolerable to us, and I am trying to see 
how it is fair. 

Mr. Aii.ES. Business said up until lust year tliat tiu^ business com- 
munity was generally violently opposed to settling Ijy compulsory 
arbitration for labor disputes, and within the last year or two there 
have been substantial changes, as i)eople tegan to realize you iiad to 
liave some luetliod to take care of some of these situations. 

Mr. DiNOELL. I liave observed statements I have seen in this Con- 
gress tliat we think would l)e great for the railroads to have compulsory 
arbitration, but ''don't give us any of it." I wonder if the rest of the 
American business conununity lias come to wholeheartedly endorse 
comjiulsorv arbitration? They seem content to inflict it on you, but 
not 1o liave any of it themselves. 

Mr. Aii.r.s. My own observation is there is a steady trend of realiza- 
tion in tliis cotuitry that we cannot continue to put up witii disastrous 
strikes, and more and more ]ieople arc rcacliing the conclusion that 
some meclianism has to be found. 

Now, the situation in tlie rest of the industries is no where near as 
acute as it is here, and this industry therefore got to this point of 
view first. 

Mr. DiNOELL. Well, I susj^ect you and I won't resolve our respective 
differences on this partictUar matter, but let me come over liere and 
ask tliis: Would we ever in tliis situation, say, all right, we will liave 
seizure of the railroads if tlie unions give up their unemployment 
comjiensation rights during j^eriod of strikes:? Would that be a fiiir 
tradeoff? 

Mr. Aii.Es. T don't see how the two things are remotely related. 
Mr. DixoEix. We require tlie workers to work in sucli munbers 

necessary to keep the goods and traflic mo\iu.<i, and tlie rest of tltem 
get no unemiilovment com])ensation cbiring that period. Tsn't that a 
fair thing? We imoose servitude on unions and servitude on railroads, 
and we keep essentfal traffic moving. 

In the meantime we say, fellows, you go off in the back room and 
negotiate your differences awav and let's have a meetiniT of collective 
bav^ainiiifr. and we will malce life as liard as we c;in for both as fairly 
and enuallv as we can so that during tlie dependency of your nerrotia- 
tions vou have every possible chance to come to resohition of your 
differences. 

Tsn't that a fair niul equal way of bringing about a conclusion and 
sharing tlie i"i-cry lietween l)Oth sides, and ^vhat we ought to be doing 
instead of fiddling ai-oimd with "Mickey Mouse" things that really 
don't settle our problems at all ? 

Mr. .ViT.r:s. Well, in tlie first place it might make sense to see whether 
these "Mickey ^fouse" things settle problems. Nobody tried final 
offer. 
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Mr. DiNGELL. Morse did it and we tried it essentially and the other 
times we did it under the Kennedy administration, we wound up 
taking jjretty much manajrement's suggested offers. 

Mr. AiLES. I think tlie point about the final offer selection process 
is. if it works, it will never be used. The purpo.se of it really is to bring 
the parties together voluntarily. The theory is if each improves his 
offer to make it look most reasonable, pretty soon the offei-s are so 
close together that the parties say, why don't we just agree ? 

Mr. DiNCELL. Either that or thej- get very wild on both sides. Your 
assumption is you are dealing with reasonable men, and my assump- 
tion is that, too, but reasonable men when angry don't necessarily 
behave that way. 

Mr. AiLES. If it works that way, I would say it is not good, and if 
it works tiie other way, it is good, but nobody really knows how that 
one will work. 

Mr. DixGELL. Is yoiu' real goal to have the Government solve your 
Ialx)r disputes, or a real goal to have a mechanism where the parties 
negotiate matters out fairh- and equally ? 

Mr. AiLES. Our leal goal is to get out of the situation we are in now. 
Mr. DTXGELL. That is not the answer. 
Mr. AiLEs. I^t me spell it out a little. Witliin the hist year. Congress 

lias granted wage increases twice when the labor disputes came before 
them, greatly hami>ering the railroads, greatly increasing labor's bar- 
gjiining position at the table in pending disputes. They said, we are 
going to give you what you are asking for and tlien you go and 
negotiate the railroad's denuinds with wliat you wanted already in 
your poc-ket. That happened twice in the past year. 

Mr. DiNOELL. This is a good argument why you, managemejit and 
laI)or should negotiate your own difTerences. 

Mr. AiLES. That is a better argiunent to us than to labor. Labor is 
content that they will be taken care of when they get back to Congress. 

Mr. DiNGELE. The question I have, is it Congress function to settle 
these disputes, or set up bases for settling disputes, or set up a mechan- 
ism whereby j'ou folks and labor can settle your disputes, but see to it 
that the essential freight keeps moving? 

I find myself hard put to think I should be up here settling your 
differences. 

Mr. AiEES. I agree with you completely. 
^fr. DixoEEL. I do find myself capable of thinking that it is my 

resixjnsibility of figuring a way to protect the public interest which I 
equate to by keeping the freight moving. What goes into your con- 
tract with labor is none of my business. T don't want to take sides or be 
on your side in it or lalwr's side. I simjily want you folks to come to a 
contract on which you are mutually content. 

What is my function as a member? Am I supposed to settle your 
diffeix'uces with labor, or keep the freight moving? 

Mr. AiLES. In view of the fact there is neceasity for keeping the 
freight moving, some device has to be developed other than a strike 
as an incentive to collective bargaining. W^e are anxious to settle these 
things at the table, too. They do last longer and they do come out better 
that way. 
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We are up here saying that the present situation, where, because 
of the importance of the industry, Congress provided ad hoc solutions 
to the problem is no good, it is no good for you or us. 

Mr. DiNGELL. I agree. If I were in your industry, I would violently 
resist, because you had bad actions, and yet you suggest ad hoc. 

Mr. Au.ES. I^o, we are opposed, and wliat we want is put aside ad 
hoc system and have a sj'steni whicli will give incentive to collective 
bargaining, but provide'for finality rather than return to Congress 
if collective bargaining fails. 

Mr. DiNOELL. I remember a conference with Senator Morse and I 
listened to him espouse roughly the same position for days on end, and 
the miseries he inflicted on your industry are well-known to you. I 
don't have to tell you what they are. 

Mr. AiLEs. Right. 
Mr. DiNGELL. ^Vnd the questions present are still unresolved. I just 

think tliat our function would be to see to it that the freight moves. 
I would be willing to support legislation that would take unemploy- 
ment compensation away from labor during the time you had a strike, 
and which would seize the railroads and have them operated at least 
to the degree that the President finds the public interest so requires. 

I think if we do we would impose equal ourdens on both sides and 
you people can retire to a quiet place with our friends in labor and 
discuss with tliem your differences and when you find an honest one, 
you come to agreement. 

In the meantime, the freight would move. I find myself hard put to 
say the function of the Congress is to go beyond that point. 

Mr. An.Es. Mav I ask a question ? 
A^Tien you talk about trie seizure situation, I understand you talk 

about taking away the unemployment compensation which never 
sliould have been given in the first place. 

Mr. DiNQELL. I am not going to challenge it because I was not 
around when it happened. But what happens with respect to wages? 
Are they retroactive through this period ? That would be a matter of 
negotiations between you and the folks in labor. 

Mr. AiLES. Actually, what happens in a seizure situation? 
Mr. DiNGELL. Well, I think if you and I are able to discuss that, 

I will be happy after we finish here to go into tlie oflice and you and 
I sit down and call some of the folks from labor in to discuss it, as to 
what happens to wages and everything else. 

As far as I am concerned, since we are vesting all of this power in the 
President we might as well give him power to fix rates and determine 
the goods that will move, fix wages and working conditions during 
that period and let you folks and labor go off and fight your differences 
out. 

I tliink this is a fair way of doing it, and the freiglit moves in the 
public interest. 

jNIr. An-Es. I don't want to leave any doubts on the record but we 
think that the seizure device, as I said earlier, accomplishes nothing. 
It is not a way of dispute and is basically a highly unfair method to be 
used. 

Mr. DiNGELL. I agree it is a miserable way to do it. I wouldn't want 
to do that under any circumstances, and in your slioes I wouldn't want 
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that done to me, but the fact of the matter is, you folks in the railroad 
industrj' can get confused, between the public interest and getting a 
contract. I don't confuse those two points. 

I say that the public interest is to keep the railroads nmning and to 
see to essential service  

Mr. AiLEs. I agree. 
Mr. DiNGELL. I don't think the public interest requires that there will 

l>e some kind of mechanism for concluding a new contract or for get- 
ting rid of long standing differences between management and labor 
over working conditions, the kinds that have nagged the daylights out 
of the country for as long as I can recall. I think if we make it miser- 
able enough or both sides to keep the railroads running that then we 
carrj' out our responsibility to the public interest. 

We go no distance beyond what is required. I am sure you know 
that nmning a railroad, negotiating railroad labor difficulties is a mat- 
ter for experts and not for outsiders. 

Any time we go beyond that, you folks are going to wind up with a 
situation in the future which is going to curse you. You can look at 
what you have out of the two times we have engaged in the "Mickey 
Mouse" settlements, misery each time, and you have had problems 
that have continued to curse you. The firemen'^s issue is unresolved and 
the problems before the Morse Board are still around to cause you 
misery. 

I don't see any way that I, sitting here or anybody else in this place, 
is going to have wisdom or any outside block is going to have wisdom 
to come in and resolve your problems in a fashion to be resolved for 
the good of all. 

I say the public interest simply requires the railroads to continue 
to move and the goods continue to move and I say that the fashioning 
of a contract or the putting together of a contract is not the business 
of the U.S. Go\emment, not the business of the Congress of tlieUnited 
States. Any time we go beyond that, we are creating additional mischief 
for you folks. 

One of the reasons you have the comic opera work rules you have in 
the railroad industry is throughout the years tlie things have been 
fasiiioncd by a system of compulsory arbitration which is in the Rail- 
way Labor Act. 

Mr. HiLTz. That is not so. 
Mr. DiNGELL. Well, I beJieve it. Everj'time you get the questions, 

they go off to be negotiated and constitute precedents that continue 
to disturb you. I just can't equate making a contract to the public 
interest, but equate making the niilroads move for the public's in- 
terest and I don't think you caji go beyond that position I asserted. 

Mr. AiLES. Let me say we have just had an cxi^erience where we 
made a contract. The notion that the railroads have to be protected 
fi-oin unions by Congress is in eri"or. 

Mr. DiNGELL. I had the impression from this statement and your 
statement. 

Mr. AiLES. Look at history. We just went through an 18-day strike 
and the lessons from that were, had the union not come around on 
August 2, this matter would have been back here and you would have 
been in it. , . , i..-, 

We simply have to have somethmg to take care of that eventuality. 
Mr. DiNOELL. All right. 
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I will yield to my good friend, Mr. Harvey. 
Mr. liARVEY. I have two quick questions. 
I gathered that your bill, H.R. 9989, seeks to revise the Railway 

Labor Act, and not the Taft-Hartley Act? 
Mr. An^ES. Correct. 
Mr. HARVEY. I conclude from that you have no desire to see tlie 

railroads put under the Taft-Hartley Act? 
Mr. AiLES. Correct. 
Mr. HARVEY. OK. I want to ask Mr. Hiltz one question because I 

am sure when ]Mr. Luna comes in next week that he is going to com- 
mcjit on this. 

I believe by Mr. Ailes" own statement or admission, that this was 
the first settlement in 4 years that was reached without legislation 
by Congress. Did you make that statement? 

Mr. An^ES. Xo, sir; I didn't mean to. 
Mr. HiVRVEY. I thought I heard it, or road it somewhere. 
Mr. AuLEs. Xo. I said there have been seven instances ui 4 years 

where Congress has acted in railroad disputes. 
Mr. DrNQ»xL. "Will you yield? 
I will embrace your i>oint. Page 7, you said undeniably the settle- 

ment i-eachcd was from our point of view a better agreement than 
any offered before the strike began. 

Mr. AILES. Yes; in this dispute. That does not mean any that you 
referretl to, but it means that we ended up with a better agreement 
tlian anything the union had talked about in bargaining in this 
dispute. 

Mr. DiNGELL. All right. 
If you yield a little ruither, I tliink we have it now. 
This was accomplished without any legislative intervention by 

the Congress? 
Mr. ATI.ES. Precisely. 
Mr. Di\-GEM,. This was free collective bargaining that worked ? 
Mr. An,ES. Right, and we were within a hair of being back before 

Congrress in this dispute. 
^Ir. DiXGEi.c. That is always the rule of thumb. That is. the shot- 

gun behind the door or razorstrop hanging in the closet is always 
what keeps the burglar out oi' child at the knee^ or always brings bar- 
gaining to a successful conclusion. 

Mr. AILES. It is not that the railroads were unable to protect them- 
selves in this dispute, but we saw a strike that started on two railroads 
grow to cover half of the industry. Had the union not come aroimd 
on August. 2, in that situation, we would have been up here before 
Congress, I am sure, and the administration would have called for 
intervention and Congress would have been under pressure. 

Mr. HAn\TEY. Right. You would have been here Iwcause a selective 
strike escalated far beyond what a selective strike should be. It esca- 
lated beyond what the union said it should be in their bill and far 
bevond what we have said in the bill I have introduced. 

Mr. Anj-.s. Who escalated that strike? You see, the union kept add- 
in? railroads to it because the railroad industry didn't cave. TNHien two 
railroads were struck, the railway industry stood up and they added 
threes more, and another group. 

Mr. DiNQEix. And will you yield ? 
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At no point did the unions cave. 
Mr. AiLES. Exactly. 
Mr. DiNGELL. But the unions caved and you got your point resolved 

without being bothered by the Congress. 
Ml-. AiLES. But the escalation of that strike meant that sooner or 

later the national problem there being created would have been before 
Congress in an ad hoc solution. 

Mr. DiNOELL. But it was not. 
Mr. AiLES. I am sure we got out of that one, but what will we get 

out of the next one ? 
Mr. DiNGEix. I am one that has great faith in human nature and 

great faith in reformation of the backsliders and we find ourselves 
here in a position of saying, Well it happened this time but we don't 
think it will happen again. It ne\er happened before in my service in 
Congress, and I regard it as a breakthrough of the greatest magnitude. 

Here you boys and lal)or solved your problem in the traditional 
fashion. 

Mr. AiLEs. As Mr. Hiltz said, he solved literally thousands of prob- 
lems with labor during the same period. Congre&s in December called 
off a strike that had Iwen called by four unions, and Mr. Hiltz settled 
the matter with three of those four unions. Mr. Hiltz settled that dis- 
pute with three of those unions before that March 4 date came around. 

Mr. DiNGELL. I am in a curious position. I am in the very curious 
position of feeling :i great upswelling of admiration for statesmen on 
tlie side of management and labor, and I think you folks, having had 
a success of this kind, ought very well to say: Well, we have proven 
it can work and now we intend to go forth and make it work in the 
future. That is, rather than come in here and say: We made it work 
but we don't think it will again. It sounds like I am listening to the 
coimsel of the timid. 

Mr. HARVEY. Will you permit me to continue ? 
Mr. DiNGELL. I do apologize. 
Mr. HAR\Tnr. The country came too close to disaster. I say to my 

friend fi'om Michigan, in the last CAent for any of us to take any pride 
of accomplishment in what took place. I say it in all sincerity and I 
thinJf it is one of the significant things that the damage was too gri>at 
to the lettuce industry in California, coal industry, auto in Michigan, 
and other industries for this Congress to be complacent and say we 
do nothing at all. 

Obviously, something has to be done. There is no qu&stion, because 
we cjinnot tolerate this sort of thing and the public won't tolerate it 
within these limits. 

I do think, however, it is significant that settlement was reached 
and that for the first time since I have served on this committee—I 
have been in Congress for 11 years now—that in circumstances like 
this, a selective strike caused a settlement to be reached. I wanted your 
comments on it because I am sure Mr. Luna will come in and attach 
the same sigiiificjince to it: that a selective strike took i)lace and a settle- 
ment was reached. I think everybody will give selective strikes some 
importance now. 

Once again, I come back to what I started out with, if my friend 
will listen, and that is that the selective strikes are here w ith us. How 
can we define them ? How can we defi ne them so they are not going to 
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escalate beyond limits which are tolerable, so they can result in collec- 
tive bargammg taking place, but being tolerated at the same time? 
This is where we need help. 

Mr. AiLEs. It is obviously a difficult que-stion. "What you stated is the 
whole point I tried to make. I don't think the country would put up 
witli five or six instances like this and I don't think they would ))ut 
up with this one much longer, even though Mr. Luna tiiuiks it works 
and even tliougli we feel this way about the labor situation, but I think 
one lesson is that a standard that says there should be intervention only 
when national health and safety is in danger is too high a threshold. 

I thinlv that with this industry, long before that level is reached, 
you have an intolerable problem, that you then have a great many peo- 
ple being put to inconvenience and expense and real liardsliip and we 
face congressional intervention. 

Ml-. HARVEY. I appreciate that, but I would like to ask, Mr. Chair- 
man, the i-ecord be left open to give these gentlemen time to reflect on 
what I asked and if they would like to submit some comments, to per- 
mit them to do so. 

Mr. DixoEix. I would ask the record be left ojien long enough to do 
that, and direct it to be so. 

Mr. AiLEs. One other thing, I tliink this problem is a terribly diffi- 
cult one to put in legislation, and I think it is wortli considering wheth- 
er tlie philosophy that Congress wants followed here should not be 
expressed in the legislative liistory in such a way to give guidance to 
the people that are supposed to act, because when you try to spell out 
a standard in terms of percentages or in terms of any specificity, I 
think you will find that tliere are cases which should be covered that 
are not oaught by it, and when that happens, you have an ad hoc piob- 
lem before Congress. 

Mr. HAK\-Ey. Not under the bill I introduced. The President could 
fo to anotlier remedy if that is the case. If you escalated the strike, the 

'resident could go to another alternative. 
Mr. AiLEs. ily problem is whether the limit reallj' covere the situa- 

tion, all of the situations that might call for action? 
Mr. HAR\->;y. I know it is hard to define, but the problem neverthe- 

less is for us to define it. We have to define it somehow or we will ar- 
rive at exactly the situation we arrived at this time. If we leave it im- 
defined. we will have selective strikes causing chaos and disaster in the 
countiy, and eventually Congress will have to step right in. 

Mr. AiLEs. I understand. 
Mr. DiNGELi,. I would like to plow a little ground with you, if I may, 

Mr. Ailes. 
Is it your position that the Congre„ss should be resolving the dispute 

or keeping the railroads moving? What is our duty to the public 
intei"est ? 

Mr. Aiucs. Entirely the latter. 
Mr. Dixr.ELL. Entirely the second? 
Mr. AiLES. Yes, sir, and I am opposed very much to any scheme 

which is what the system now really is, where railroad disputes come 
before Congress to he resolved by Congi-ess. 

Mr. DiNGEix. All right. 
Is it your position that we have a duty to set up a mechanism for 

these disputes to be solved or simply keep the railroads moving? 
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Mr. AXLES. It is my position, if you set up a mechanism that will 
fairly resolve disputes and which mechanism is sufRciently unpalat- 
able to both sides, that you will encourage collective bargaining and 
keep the railroads moving that way, but also have a fallback arrange- 
mei»t, which will resolve disputes in the best known method, when 
collective bargaining fails, if it does indeed fail. 

Mr. Di>roELL. Of course, we have already first come to the conclu- 
sion that we are dealing here with a series of suggestions that I assume 
are entirely acceptable to the railroads as mechanisms for resolving 
these differences, but I think we will find as the matter goes forward 
that they are not to labor, and I want to find out if it does not place us 
in a rather unappetizing position of having before us somebody who 
really just wants a fair advantage over its adversary, not unfair but 
just a good fair advantage and I tliink myself hard put to find you 
folks down there in the railroad business arc not trying to have us 
fish 3'our chestnuts out of the fire and to resolve these disputes which 
we have found at least in two instances we discussed are irreconcil- 
able through mechanisms generally set forth here. 

Mr. An-Es. I have a gi-eat deal of trouble with the fact of submit- 
ting an issue to an impartial tribunal is unfair advantage. Somehow 
or other it assimies  

Mr. DiXGELL. I didn't say "unfair," but fair advantage. It is like 
games of how you win without actually cheating. 

Mr. AiLEs. Well, that is a different game. No, I think that there 
ought to be a deeper analysis of this than whether we are for it and 
the labor unions are against it. 

Mr. DiNGELL. I am satisfied we are both agreed they can speak for 
themselves, and I am not satisfied any of my suggestions are too 
appetizing from their viewpoint either. 

Air. AiLEs. Let me say the real reason why compulsory arbitration 
is in our bill is the belief or speculation that there can be indeed these 
situations that are so complicated that the final offer selection process 
wUl not work. 

Mr. DiXGEU.. I am satisfied there is a goodly number of tlien). 
Mr. AiLES. And when those come up, perhaps you need to use another 

method. I notice a lot of the people feel that compulsory arbitra- 
tion down the road spreads the parties apart in negotiations instead 
of bringing them together, and we think that probablv would not 
bo the case if 3'ou had the other alternatives in there. 6ut our goal 
in life is not compulsory arbitration, but an incentive to collective 
bargaining, backed up somehow with some way other than ad hoc 
congressional solutions, at the end of the road. 

Mr. HARVET Will you yield ? 
Mr. DiNGELL. Yes. 
Mr. HARVEY. If you sat in the balcony and heard the debate a few 

years ago about mediation to finality and the debate centered on com- 
pulsory arbitration, you would have heard Republicans and Demo- 
crats alike speaking for management and labor, denounce compulsory 
arbitration. How in the world do you expect this Congress to come 
in hero and pass a bill including compulsory arbitration, which is 
forcing the worker to work under circumstances that he has not 
approved or, or forcing management to accept a profit less than they 
want? 
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So, it is impossible, and not realistic. 
Mr. DixGELL. If you yield, establishing patterns and precedents in 

tlie area of labor manafrement relations entirely foreign and alien to 
their wishes imposed by persons not expert in the field that are going 
to ('onstitute precedents in labor management relations for generations 
or jierliaps centuries to come, and I think it is extremely unwise and 
find myself astounded of anyone coming in from management to ask 
for this situation to be inflicted on anyone. 

Mr. AiLES. As I said before, what we have done and in all good faith 
is to lay out what looks to us to lie a .system. 

Mr. HARVTA'. You are to be complimented on that, and for coming 
in here and giving us some solution to the problem which is a serious 
one. 

Mr. AiLEs. This is the best judgments of seveial of us. 
^fr. HARVEY. I know my friend from Michigan will agree that we 

respect your coming in and giving us the benefit of your opinion. 
Ml". DixGELL. I would like to say, MT. Ailes, and also Mr. Ililtz, 

I .-strongly echo the comments by my friend and I hope you don't take 
unkindly to what I said this morning. They were said in the respect 
that we have honest differences in view and I am trying to develop 
a fairly balanced record if I even am on the other side from your 
judgment. 

yir. AILES. I would like to wind up this thing by saying we are not 
here to fight for H.R. 9989, but are here to uige action which will 
accomplish the two main goals, give an incentive to collective bar- 
gaining and work out some way other than the ad hoc congressional 
solutions in the hopefully rare case where it fails. We have put our 
judgments on how to do it, and prepared to talk about any other. 

Mr. DixGELL. Isn't fair collective bargaining in the last analysis 
going to resolve the problem? Isn't that the way the problem is 
resolved ? 

Mr. AILES. It is certainly the best way, and the way that works 
most of the time, but there are instances it has not, and these are the 
present situations that are disastrous to everybody. 

Mr. DiNGELL. Isn't the fair way to share collective bargaining, shar- 
ing the miseries equally and say, fellows, go off and solve your prob- 
lems ? 

Mr. AILES. My way of thinking, it is not going to be very equal. 
Mr. DixGELL. I am willing to have it as equal as possible and make 

the miseries as large and equal as I know how, and that is what I tried 
to do in the bill I have before the committee. 

Gentlemen, we thank you. You were patient and gracious and help- 
ful, and we appreciate your testimony. 

The subcommittee is adjourned until tomorrow at 10 o'clock. 
("Whereupon, the hearing was adjourned, to reconvene at 10 a.m.. 

Thursday, September 16, 1971.) 



SETTLEMENT  OF  LABOR-MANAGEMENT  DISPUTES  IN 
TRANSPORTATION 

THXTKSDAY, SEPTEMBER  16,  1971 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE OX TRANSPORTATION AND AERONAUTICS, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
WashiTigton, D.C. 

The committee met at 10 a.m., pursuant to notice, in i-oom 2322, 
Rayburn House Office Building, Hon. Jolm D. Dingell presiding 
(Hon. John Jarman, chairman). 

Mr. DINGELL. The subcommittee will come to order. 
This is a continuation of the hearings of the Subcommittee on Trans- 

portation and Aeronautics in legislation related to the settlement of 
transportation labor disputes. 

The Chair notes the presence of a quorum for purposes of baking 
testimony and the first witness is Henry E. Seyfarth, chairman, 
Transport Labor Committee, Transportation Association of America, 
and >Ir. John L. Weller and Mr. James E. Isbell. 

Gentlemen, we are happy to recognize you and welcome you before 
the committee for such statements as you choose to give and see that 
you are identified to our reporter for the purpose of the record and we 
will be pleased to recognize you for such statements as you choose to 
give. 

STATEMENTS OF HENRY E. SEYFARTH, CHAIRMAJT, TRANSPORT 
LABOR COMMITTEE, TRANSPORTATION ASSOCIATION OF AMER- 
ICA; JAMES E. ISBELL, JR., REPRESENTING THE SHIPPER 
MEMBERS OF TAA; AND JOHN L. WELLER, REPRESENTING THE 
INVESTOR MEMBERS OF TAA 

Mr. SEYFARTH. ilr. Chairman and subcommittee members: Aly name 
is Henry E. Seyfarth. I am senior partner in the law firm of Seyfarth, 
Shaw, Fairweather & Geraldson of Chicago, 111., and chairman of the 
Transport Labor Committee of the Transportation Association of 
America. 

Joining me at the witness table are Mr. James E. Isbell, Jr., director 
of transportation, Foote Mineral Co., Exton. Pa., representing the 
shipper members of TAA, and Mr. John L. Weller, Paine, Webber, 
Jackson & Curtis of New York City, N.Y., representing the investor 
members of TAA, 

In appearing here today, Mr. Chairman, we speak for the Trans- 
portation A.ssociation of America. On behalf of TAA, we thank you 
and the subcommittee members for granting us the opportunity to ex- 
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press our views on amendments to the emergency dispute provisions of 
the Railway Labor Act. 

Instead of reading our 11-pajre statement, which we would request 
be included in the record, if it is agreeable to you, I will shorten our 
oral presentation by a summary of the more important points which 
should not take more than 15 minutes or so. 

Initially, I might say a few words about our association which may 
not be too familiar to some of the subcommittee members. 

The Transportation Association of America is a nonprofit national 
transportation-policymaking organization witli the underlying pur- 
pose of preservmg tlie best possujle transportation system under pri- 
vate ownei-ship. The iniiqueness of our organization lies in the broad 
base of its corporate and individual memberehip, .50 percent of which 
is composed of shippers or users of transportation, 20 percent in- 
vestors, such as banks, insurance companies, and brokerage firms and 
30 percent carriers of all foims, air, freight forwarder, oil pipeline, 
rail, highway, and water. 

TAA represents the only established, continuing vehicle through 
which these diverse interests, in a constructive give-and-take atmos- 
phere can deliberate on major transportation issues, with the objective 
of developing unified policy positions. The vehicle for developing 
policy within TAA is our 27o-man '"National Cooperative Project' 
composed of eight panels—six carrier, one u.ser, and one investor. 

TAA POLICY ON LABOR DISPUTES 

With that brief background, Mr. Chairman, and turning to the sub- 
ject matter imder consideration by this subcommittee, the 115-man 
TAA board of directors, on the recommendation of all of its panelists, 
at its meeting in January 1971, mianimously adopted the following 
policy position: 

In order to adequately protect the public Interest In uninterrupted, economic, 
and efficient service by regulated airline, trucking, deep water maritime, railroad 
and freight forwarder companies, immediate steps should be taken to repair 
evident deficiencies in the Taft-Hartley and Railway Labor Acts dealing with 
transportation labor disputes. To this end, provision should be made for a suit- 
al)ie arsenal of weapons, including, where necessary and with appropriate safe- 
guards, final and binding arbitration machinery. 

In supporting an arsenal of weapons for the use of the Government as 
the most appropriate means of averting transportation strikes or lock- 
outs, the Board agreed that such arsenal might include: 

(a) Do nothing; 
(b) Fact finding with or without recommendation; 
(c) Final offer selection; 
(d) Final and binding arbitration. 
In addition, the TAA Board adopted the position that legislation 

permitting selective strikes or partial operation should be opposed. 
As you might expect, Mr. Cliainnan, many of the transportation 

issues on whicli we deliberate in TAA through our policy development 
processes are exceedingly' controversial. Given the diversity of the vari- 
ous groups which comprise TAA and their natural economic conflicts 
of interest, it is not surprising that many timas we arc unsuccessful in 

That the TAA Board of Directors reached unanimous agreement 
on an arsenal of weapons including final and binding arbitration for 
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transport labor disputes serves to undci-score the members' deep con- 
cern over the deterioration of the collective bargaining process under 
existing emergency provisions of the Railway Labor Act and the 
Taft-Hartley Act and the adverse impact of that deterioration on our 
highly interdependent economy. I say this, Mr. Chairman, because in 
agreeing to final and binding arbitration, carriers have expressed a 
\Tillingness, where the public interest requires, to relinquish to a third 
party the resolution of matters affecting highly important private 
economic interests. 

Congress is being called upon more and more to provide ad hoc 
interim resolution of transport labor disputes l)ecause of a lack of 
machinery to deal effectively with them. Because transportation is so 
intimately intertwined with the public interest. Congress, in its wis- 
dom, has subjected it to special economic regulatory controls. 

The need for these controls has changed with the passage of time 
and in the past collective bargaining was not deemed as important a 
subject of control as others. Today, however, it is perhaps the No. 1 
area of concern. 

Collective bargaining is no longer a meaningful economic contest, 
probably more so in the transportation industry than in otlier indus- 
tries. The imbalance is so great in favor of organized labor that carrier 
management finds that it is totally unable to resist by itself demands 
irrespective of their size, irrespective of their adverse impact on carrier 
financial health, and the economy generally, all to the ultimate detri- 
ment of the transport industry and the public. 

One of the main reasons for this unhappy and unanticipated result is 
expressed well in a quotation set forth on pages 4 and 3 of our written 
presentation. 

In strike situations, carriers cannot stockpile inventory as a defen- 
sive measure like many nontransport industries. Work stojjpages im- 
mediately generate huge capital losses as equipment with high fixed 
costs lies idle. In addition, the damaging effects of transport strikes 
on the economy, generally, exert extreme public pressure for settle- 
ment, even though economically unsound. 

INFLATIONARY  niPACT 

Because of the unusually high labor content of carrier costs (between 
45 and 65 percent in the major segments of the industiy) excessive 
wage increases require substantial increases in rates and fares, in turn 
affecting the cost of everything that moves. 

Moreover, highly visible transport wage settlements have become the 
goal to "meet or beat" by other union leaders, both within and out- 
side the transportation industry. 

Certainly a most vivid illustration was the unprecedented 1970 
Teamster settlement for a 40-iiercent wage increase which thereafter 
became the benchmark for increases far exceeding productivity in both 
industry generally and transportation, a major setback to our struggle 
to contain inflation. 

Further, in respect to productivity, the dominant power of the 
miionsiit the transportation bargaining table is conci-etely illustrated 
by excess crew requirements and restrictive, archaic work rules which 
have plagued the industry for years, particularly rail and maritime. I 
need not detail these "drags" on productivity. 

66-871—71—pt. 2 6 



486 

In sum, Mr Chairman, vital public interest considerations demand 
special legislative macliinery to deal effectively with transijortation 
and emergency disputes. 

In light of the unique circumstances affecting transportation, we 
support the arsenal ajiproach. The options we suggest, ranging from 
a decision of nonintervention to final and bindnig arbitration, are 
sufficient, in our opinion, to deal with any type of labor dispute. Be- 
cause of the uncertainty as to which alternative the Government and 
labor to reach their own agreement. On the other hand, with the avail- 
ability of final offer selection or final and binding arbitration, tlie 
Government will have lieen provided the tools to resolve with finality 
those disputes endangering the national welfare, iloreover, the neces- 
sity of these mattei-s ending up in the lap of Congress for ad hoc, 
interim resolution will lie eliminated. 

We would also urge that corrective legislation clearly recognize that 
a dispute in a single industry or region, as well as tliose of national 
dimensions, have the potential of affecting the national interest. Cev- 
tainly, the Government sliould not be precluded from considering the 
potential inflationaiy impact of highly visible transportation settle- 
ments that is likelv to be created by the unequal adversary- processes of 
transportation collective bargaining. Xor should the Government be 
required to stand idly by where a dispute, if left to the ordinary bar- 
gaining processes, would impair our international position. Our ulti- 
mate goal should be settlements not only fair to the parties but also 
fair to the public. 

The railroads and the airlines in their proposal which was intro- 
duced by you, Mr. Chairman, as H.R. 0890 suggests that the goal can 
be best acliieved by the elimination of any threshold test for triggering 
the use of an arstMial. Although TAA has taken no position on that 
specific approach, I certainly believe it to be one worthy of Congress 
serious consideration. 

H.R.   3985 

May I comment briefly on H.R. 308.") which would amend section 10 
of the Railway Labor Act by explicity authorizing selective strikes, 
prohibiting carriers not struck from locking out, and providing for 
partial ojieration when deemed essential to the national health and 
safety, by tlie Secretary of Transportation. 

As I have previously emphasized, Mr. Chainnan, there already exists 
an inequality at the transportaticm bnrgiiining table whicli is produc- 
ing economically unsound settlements contrary to tlie public intei-est. 
To further aggravate that imbalance by authorizing selective strikes 
and at the same time prohibiting carriers from locking out would re- 
duce collective bargaining to a farce. To deprive carriers of defensive 
measures available to industry generally under our national transpor- 
tation policy and further augment the power of labor unions affected 
would place the carriers in a completely untenable position. We i)e- 
lieve legislation along these lines would be a grievous error which 
Congress should studiously avoid. 

As I have previously indicated. Mr. Chairman, TAA opposes partial 
operation. It would aiipear that the pi-ovisions of H.R. 3.595 including 
partial operation api)ly only to the railroads. 
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A study conducted b}' tlie (iovcininent in 1967 led to the conclusion 
that partial operation of the railroads was just not feasible. To separate 
out traffic deemed essential would be a tremendous tusk. In the end, 
because of the number of employees, the switchinir, tiie amount of time 
requii-ed and the congestion that would result, the cost to the railroads 
could even \>Q greater than if completely shut down. 

The size of trains and. to a considerable extent, the numl)er of trains 
does not normally alFect tlie number of employees required to man 
such trains. Under partial operation, the railroads would be required 
to compensate many, if not most of the employees, supi)osedly on strike. 

In the latter connection, I should point out tliat railroads are the 
only industiy which, under the law, is required to finance strikes 
against, itself. Under tlie Kailroad Employment In.surance Act, benefits 
paid not only to striking employees but also employees who refuse to 
cross picket lines, are financed entirely by railroads. Incideut^illy, these 
benefits may begin the day the strike commences and continue for 2 
years. During a 16-ycar periotl, from 1953 to 1968, the railroads have 
?aid out over $35.5 million in lienefits to strikers. Certainly, in all 
airness, this anoinalous requirement sliould be eliminated by correc- 

tive legislation. 
In stating these views, we are not unmindful of the effect of the 

wage stabilization program instituted on August 15, 1971, by pj.xecu- 
tive (^rder \o. 11015. If this program is temporary, as some think it 
will be, then when controls are lifted everyoiie will be in the same 
position as before, and the need for suitable means to deal with trans- 
port strikes will be the same as before. 

If the stabilization program is extended over a long period of time, 
the need for suitable means to deal with transport .strikes will be at 
least as great or greater than l)eforc, even though .some of the cir- 
ciunstances change. 

It is first important to point out that the current stabilization pro- 
gram places no restriction whatever on the right to strike. Neither were 
unions restricted in the right to strike during the two previous periods 
of economic stabilization, that is, 1912 to 19-17, and from 1951 to 1953. 

.Strike statistics show tiiat man-days idle because of strikes in the.se 
two previous periods of stabilization were as high or higher than in 
years inmiediately before and after stabilization. In fact, during 1946, 
a year of stabilization, there were many moi-e strikes among employees 
covered by the Railway I>abor Act than in any previous period. 

Union strategy shifts during i>eriods of stabilization. The threat 
of strikes and other pressures are applied as often and as effectively 
but in different ways. In past periods of stabilization, the strategy was 
first to foree employer agreement to economic increases subject to the 
approval of the Wage Stabilization Board, and then to force the 
Board to relax its wage stabilization policies so as to make effective the 
agreements arrived at under compulsion. We see the same union 
strategy developing now. 

It is ur^ed that tripartite bodies with equal representatives from 
labor, business, and the public administer the stabilization program. 
Under similar arrangements dni'ing the two previous periods of sta- 
bilization, the so-called public representatives were in most instances 
responsive to the pressures exerted by organized labor. 
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As a result, tlic inherent power of organized labor, which exists even 
to a greater extent today than it did during the last two periods of 
stabilization, exercised tlirough the tripartite panel system ratcheted 
up the Nation's wage structure to a very significant extent. 

If I may be permitted to quote figtires from the Department of 
Labor, Bureau of Labor Statistics, during the first stabilization pro- 
gram, consisting of 4 years between 1043 and 1947, average straight- 
time hourly earnings increased about 30 percent; and, in the second 
stabilization program, consisting of 2 years between 1951 and 1953, 
they increased about 14 percent. 

The lesson to be learned from previous experience, Mr. Chairman, 
is that a wage-price stabilization program administered according to 
a structure patterned after tlie past two programs, is destined for 
ultimate failure. 

A wage-price stabilization progi'am, to be successful, must include 
stringent penalties for violation, and iit must be administered accord- 
ing to the letter of its terms, bj' honest, objective, and capable people. 

For these reasons, we respectively urge that this committee now 
recommend the adoption of the arsenal of -weapons approach, as I have 
previously stated, for the elimination of transportation strikes so harm- 
ful to the Nation, the public, the employees of carriers, and to the car- 
riers themselves. A program for wage and price stabilization will not 
alter this need. 

That concludes my testimony. Mr. Chairman. Again, may I thank 
the subcommittee for the opportunity to present TAA's views on this 
critically important subject. Thank you very much. 

(Mr. Seyfarth's prepared statement follows:) 

STATEMENT OF HENBY E. SEYFABTH, CHAIRMAN, TKANSPOET LABOB CoMMrrTKE, 
TEANSPORTATION ASSOCIATION OP AMERICA 

Mr. Chairman and subcommittee members, my name is Henry E. Seyfarth. I 
am senior partner in tlie law firm of Seyfarth, Shaw, Fairweather & Geraldson 
of Chicago, Illinois, and Chairman of the Transjwrt Labor Committee of the 
Transportation Association of America. Joining me at the witne.ss table are Mr. 
James E. Isbell, Jr., Director of Transportation, Foote Mineral Co., Exton, Pa., 
representing the shipper members of TAA. and Mr. John L. Weller, Paine, 
Webber, Jackson & Curtis of New York City, New York, representing the inve.stor 
members of TAA. 

In appearing here today, Mr. Chairman, we si)eak for the Transportation 
A.ssoclation of America. On behalf of TAA, we thank you and the Subcommittee 
members for granting us the opportunity to express our views on amendments 
to the emergency dispute provisions of the Railway Labor Act. 

Initially, I might .say a few words about our association which may not be 
too familiar to some of the Subcommittee members. 

The Transportation Association of America is a non-profit national transporta- 
tlon-j)Olicy-makIng organization with the underlying purjwse of pre.servlng the 
best i)ossil>le transportation system under private ownership. The uniqueness of 
our organization lies in the broad base of its corporate and individual member- 
ship : tTO% of which Is composed of shippers or users of transportation; 20% 
investors, .such as banks, insurance comi>anies and ttrokerage firms; and 30% 
carriers of all forms—^air, freight forwarder, oil pipeline, rail, highway and 
water. 

TAA represents the only established, continuing vehicle through which these 
diverse Interest-s—in a constructive give-and-take atnio.sphere—can deliberate 
on major transportation issues, with the objective of developing unified policy 
positions. The vehicle for developing policy within TAA is our 27.'>-man "National 
Cooperative Project" composed of eight panels—six carrier, one user and one 
Investor. 
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TAA  POLICY  ON   LABOB  DISPUTES 

With that brief baclcground, Mr. Ohairman, and turning to the subject matter 
under consideration by this Subcommittee, the 115-man TAA Board of Directors 
at its meeting in January, 1971 imanimously adopted the following policy 
position: 

"In order to adequately protect the public interest in uninterrupted, economic 
and efficient service by regulated airline, truckins, deep water maritime, railroad 
and freight forwarder companies, immediate steps should be taken to repair 
evident deficiencies in the Taft-Hartley and Railway Labor Acts dealing with 
transportation labor disputes. To this end, provision sliould be made for a suitable 
arssenal of weapons. Including, where necessary and with appropriate safeguards, 
final and binding arbitration machinery." 

In supporting an arsenal of weapons for the use of the government as the most 
appropiate means of averting transportation strikes or lock-outs, the Board 
agreed that such arsenal might include: 

(a) Do nothing: 
(b) Fact finding with or without recommendation : 
(c) Final offer .sele<.'tion ; and 
(d) Final and binding arbitration. 
In addition, the TAA Board adopted the jwsition that legislation permitting 

selective strikes or partial ojieration should be opposed. 
As you might expect, Mr. Chairman, many of the transportation issues on which 

we deliberate in TAA through our policy development processes are exceedingly 
controversial. Given the diversity of the various groups which comprise TAA and 
their natural economic conflicts of interest, it is not surprising that many times 
we are unsuccessful in reaching unified positions. 

That the TAA Board of Directors reached unanimous agreement on an 
arsenal of weapons including final binding arbitration for transport labor dis- 
pnte« serves to underscore the members' <leep concern over the doteriorntion of 
the collective bargaining process under existing emergency provisions of the 
Railway I^abor Act and the Taft-Hartley Act and the adver.se imiwct of that 
deterioration on our highly interdependent wonomy. I say thi.s, Mr. Chairman, 
because in agreeing to final and binding arbitmtion. carriers have exjiresspd a 
willingness, where the public intere»t requires, to relinquish to a third party 
the re.solution of matters affecting highly imjiorfant private economic interests. 

VITAL  IMPOKTAITOE  OP  TJNINTERRL'PTED TRAN6P0Br.\Tr0N 

The Bailwa.v Labor Act over which your Subcommittee has jurisdiction was 
enacted in 1926 with the objective of eucournging carrier labor and management 
to reach agreement through collective bargaining and thereby prevent work 
stoppages. Originally applicable only to railroad.s. its provisions have also 
governed labor-management relations in the airline industry .slnue 19.1C. Its 
enactment some 4.5 years ago was a recognition of the importance of uninterrupted 
tran.si>ortation. Vast changes occurring over the ensuing years—an explo.sive 
population growth, rapid technological advancenieiit.«, urbanization and altera- 
tion of our system of dl.stributiiig goods and commodities—have all combined to 
make uninterrupted transportation even more crucial to the economic and social 
health of our nation. 

In more recent years, we have been experiencing mounting criticism of the 
emergency provisions of the Railway Labor Act—completely justified in our 
opinion—because of its failure to achieve the purposes for which It was desl.gned. 
It has discouraged meaningful collective bargaining. With increasing frequency, 
we are confronted with actual or threatened strikes. More and more. Congress is 
being called upon to provide ad hoc, Interim resolution of transport labor dis- 
pntes because of the lack of machinery effective to deal with them. 

It will be argued, Mr. Chairman, that an arsenal of weapons including final 
and binding arbitration, as advocated by TAA, Is very strong medicine. However, 
we are convinced that the malady sought to be cured is deep-seated and eating 
away at our economic vitality. 

TRANSPORTATION   INDUSTRY  UNIQUE 

The transportation industry is unique. I need not .spell out to members of this 
Subcommittee the vital importance of transportation, both economically and so- 
cially, but will simply say that no other Industry is so Intimately intertwined 
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with the public interest. Conseqwently. ConRress. in its wisdom, hns snbjefted 
the industry to special economic regulatory controls. Moreover, as previously 
pointed out. Congress, in recognizing tlie vital imiwrtanee of uninterrupted 
transportation, fashioned special legislation dealing with traasport lalnir dis- 
putes, which unfortunately has fallen woefully short of achieving its intended 
IMirpose. 

Collective bargaining in transportation Is unique. 
Collective bargaining in essence is an economic contest betwj-en labor and 

management wherein labor exerts its economic strength to achieve demands it 
considers necessary .ind desirable, while management u.»«>s its e<^ononiic .strength 
to resist those demands it deems excessive or beyond its financial ability to pay. 

However, collective bargaining is no longer a meaningful economic contest, 
probably more .so in the transjMjrtation indu.stry than in other industries. The 
imbalance is .so great in favor of organized labor that carrier management finds 
that it is totally unable to resist by Itself demands irrespective of their size. Ir- 
respective of their adver.se Imiwct on carrier financial henltli and the ec-onomy 
generally, all to the ultimate detriment of employees of the transi>ort industry 
and the irablic. 

The following assessment of the problem by a leading labor relations expert 
is particularly apropos to transportation : 

•'. . . (The roots of the prol)Iem) lie in the nature of unions as inslitiilions. 
and the framework—legal, political and social—in which they oiH>rate. 

"t'nions are designed and stin]cture<i to deal aggres.sively with employers by 
marshalling the power to deprive employers of a necessary re.sfiurce on the pre- 
mise that their chief mission is to press for "more" for their memliers again.st 
presumably strong employer resistance. Hence, by and large, they lack 'lie in- 
stitutional capacity for exercising much effective self-restraint if that resistance 
does not in fact materialize. I'nion leaders who l().s<> the siijiport of tbeii- con- 
stituencies cea.se to he union leaders. The legal framework that our nation has 
adopted supposedly is aimed at achieving a balance between the power of unions 
to pu.sh and the power of emplo.vers to resist that will prodiKv results that are 
both fair to the parties and economically sound—which means fair to the 
public as well. Unfortunately, it has fallen short of that aim. 

"In many industries today it is clear that unions have become too powerful for 
employers to resist sufficiently to a.ssnre economically sound results in collective 
barpiining."' 

In strike situations, carriers cannot stock-pile Inventory as a defen.sive meas- 
ure like man.v non-transport industries. Work stoppag<'s immediately generate 
huge capital losses as equipment with high flxe<l costs lies idle. In additioii. the 
damaging effects of transport strikes on the economy, generally, exert extreme 
public pressure for settlement even though economically unsound. 

INFT.ATIONART  IMPACT 

Because of the unusually high labor content of carrier costs (between 4." and 
0."'^ in the major segments of the industry) excessive wage increases reouire 
stibstantial increa.ses in rates and fares, in turn, affecting the cost of everything 
that moves. 

Moreover, highly visible transport wage settlements have iK-come the goal to 
"meet or beat" by other union leaders, both within and outside the transjiortn- 
tion industry. 

Certainly a most vivid illustration was the unprecedented 1970 Teamster 
settlement for a 40% wage increase which thereafter became the bench mark 
for increases far exceeding productivity in both industry generally and trans- 
portation—a major set-bnck to our struggle to contain inflntion. 

Further, in resjiect to productivity, the dominant power of the unions nt the 
transj)ortation bargaining table is concretely illustrated by excess crew require- 
ments and restrictive, archaic work rules which have plagued the industry for 
years, particularly rail and maritime. 

In the railroad industry, the issue of firemen and outmoded work rules which 
had their origin in the steam engine era have been studied and reviewed for more 
than a decade by a .series of independent presidential commi.ssion.s and bfards. 
Without exception, these fact-finding bodies concluded that firemen on diesel 

' (Malcolm  XJ.  Denlsc.  VIcp  President,  Labor  Helntlous.  Ford  Motor  Co.,  before  the 
Baslnesg Conncll, Mny R. 1971). 
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loc-omotives vvere not necessary and that work revisions were required for more 
eflifient rail operations. 

Ami yet the fireman issue continues unresolved with the union free to strike 
at any time. Although some proprr&ss has finally been achieved on the work rule 
issue hy virtue of recent settlements with the Brotherhood of Locomotive Engi- 
neers and the United Transportation Union, years of difficult negotiation sessions 
lie ahead before any meaningful improved efficiency or cost .saving,'* will he 
acconipIi.shed. 

We find it incomprehensible that after more than a decade railroads still 
are unable to obtain relief from union demands for excess crews and counter- 
productive work rules entailing unnecessary costs of hundreds of millions of 
dollars. 

Labor-management relations developments in the maritime indu.stry demon- 
strate the disastrous results that can flow from imbalance at the bargaining 
table. Hnge capital losses occur when ships are tie<l to the docks, earning no 
income have forced capitulation to excessive and. in our oiiinions, even absurd 
union demands. I refer to not only wage inerea.ses far exceeding productivit.y 
but also make-work provisions that actually reduce productivity in hamstringing 
Industry efforts to improve efficiency through reasonable exploitation of con- 
tainorization. 

That Imbalance has create<l a financially weak .shipping industry and eroded 
Its ability to compete with foreign ojieratioiLS. thus contributing to a loss of 
overseas markets and .set-bncks in our balance of payments program. Tliat Im- 
balance has skyrocketed dollar costs and diminished productivity, which, as we 
have seen, are proving so harmful to the nation and all segments of its .society. 

In sum, Mr. Chairman, vital public interest considerations demand special 
legislative machinery to deal effectively with transiKirtation and emergency 
di.spntes. Devising machinery which will achieve the objectives we all seek— 
the restoration of free collective Imrgnining as a constructive process and the 
prote<-tiiin of the public from the damaging effects of tran.sportation strikes— 
admitteflly will be a difficult task for Congress. 

In light of the unique circumstances affecting transportation, we support the 
arsenal approach. The options we suggest, ranging from a decision of non-inter- 
vention to final and binding arbitration, are sufficient, in our opinion, to deal with 
any type of labor dispute. Becau.se of the uncertainty as to which alternative the 
government might pursue, there will be an incentive for l)oth management and 
labor to reach their own agreement. On the other hand, with the availability of 
final offer selection or final and binding arbitration, the government will have 
been provided the tools to resolve with finality those disputes endangering the 
national welfare. Moreover, the necessity of these matters ending up in the lap 
of Congress for ad hoc. Interim resolution will be eliminated. 

We wotild also urge that corrective legislation clearly recognize that a di.spute 
in a single Industry or region, as well as those of nationwide dimension.?, have the 
potential of affecting the national interest. Certainly, the government should not 
be precluded from considering the potential inflationary impact of highly visible 
transportation settlements that is likely to be created by the unequal adversary 
processes of transportation collective bargaining. Nor should the government be 
required to stand Idly by where a dispute, if left to the ordinary bargaining proc- 
esses, would impair our International position. Our ultimate goal should be settle- 
ments not only fair to the parties but al.so fair to the public. 

The railroads and the airlines in their proposal which was introduced by you. 
Sir. Chairman, as H.R. i)989, suggest that that goal can best be achieved by the 
elimination of any threshold test for triggering the use of an arsenal. Although 
TAA has taken no position on that specific approach, I certainly believe it to be 
one worthy of Congress' serious consideration. 

H.R.   3985 

May I comment briefiy on H.R. 3985 which would amend Section 10 of the 
Railway Labor Act by explicitly authorizing selective strikes, prohibiting carriers 
not struck from locking out, and providing for partial operation when deemed 
essential to the national health and safety, by the Secretary of Tran-sportation. 

As I hare previously emphasized, Mr. Chairman, there already exists an in- 
equality at the transportation bargaining table which is producing economically 
luisound settlements contrary to the public Interest To further aggravate that 
Imbalance by authorizing selective strikes and at the same time prohibiting 
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carriers from locking out would reduce collective bargaining to a farce. To deprive 
carriers of defensive measures available to industry generally under our national 
transportation policy and further augment the power of labor unions aflfected 
would place the carriers In a completely untenable position. We believe legisla- 
tion along these lines would be a grievous error which Congress should studiously 
avoid. 

As I have previously Indicated, Mr. Chairman, TAA opposes partial operation. 
It would appear that the provisions of H.R. 3595 including partial operation 
apply only to the railroads. 

A study conducted by the government In 1967 led to the conclusion that partial 
operation of the railroads was just not feasible. To separate out traffic deemed 
e.ssentlal would be a tremendous task. In the end, because of the number of em- 
ployees, the switching, the amount of time required and the congestion that 
would result, the cost to the railroads could even be greater than If completelj 
shut down. 

The size of trains and, to a considerable extent, the number of trains does not 
normally affect the number of employees required to man such trains. Under 
partial operation, the railroads would be required to compensate many, if not 
most of the employees, supposedly on strike. 

In the latter connection, I .should point out that railroads are the only Industry 
which, under the law, Is required to finance strikes against Itself. Under the 
Railroad Employment Insurance Act, benefits paid not only to striking employees 
but also employees who refuse to cross picket lines, are financed entirely by 
railroads. Incidentally, these benefits may begin the day the strike commences 
and continue for two years. During a sixteen-year period—from 1953 to 1968^ 
the railroads have paid out over $35'/4 million in benefits to strikers. Certainly, 
in all fairness, this anomalous requirement should be eliminated by corrective 
leprlslation. 

In stating these views, we are not unmindful of the effect of the wage stabili- 
zation program instituted on August 1,5, 1971, by Executive Order No. 11615. 
If this program Is temporary, as some think It will be, then when controls are 
lifted everyone will be in the same position as before, and the need for suitable 
means to deal with transport .strikes will be the same as before. 

If the stabilization program Is extended over a long period of time, the need 
for suitable means to deal with transport strikes will be at le.'sst as great or 
greater than before, even though some of the circumstances change. 

It is first Important to point out that the current stabilization program places 
no restriction whatever on the right to strike. Neither were unions restricted In 
the right to strike during the two previous periods of economic stabilization, 
I.e.. 1942 to 1947. and from 1951 to 19.53. 

Strike .-itatlstics show that man days idle because of strikes in these two pre- 
vious iierlods of stnbi'ization were as high or higher than in years Immediately 
before and after stabilization. In fact, during 1946, a year of stabilization, there 
were many more strikes among employees covered by the Railway L/abor Act 
than in any previous i)eriod. 

Union strategy shifts during periods of stabilization. The threat of strikes and 
other pressures are applied as often and as effectively but in different ways. 
In past periods of stabilization, the strategy was first to force employer agree- 
ment to economic increases subject to the approval of the Stabilization Board, and 
then to force the Board to relax Its wage stabilization policies so a.s to make 
effective the agreements arrived at under compulsion. We see the same union 
strategy developing now. 

It i.s urged that tripartite bodies with equal representatives from labor, bnsl- 
ne.ss and the public administer the stabilization program. Under .similar arrange- 
ments during tho two previous i)eriods of stabilization, the so-called public 
representatives were In most Instances responsive to the pressures exerted by 
organized labor. 

As a result, the inherent power of organized labor, which exists even to a greater 
extent today than it did during the last two jjeriods of stabilization, exerci.sed 
through the tripartite panel system ratcheted up the nation's wage structure 
to a verv siunifleant extent. 

If I may be iiermltted to quote figures from the Department of Labor, Bureau 
of Labor Statistics, during the first stabilization program, consisting of four 
years between 1943 and 1947, average straight time hourly earnings increa.sed 
about 80%; and In the second stabilization program, consisting of two years 
between 1951 and 19.53, they increased about 14%. 
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The lesson to be learned from previous experience. Mr. Chairman, Is that a 
wage-price stabilization program administered according to a structure patterned 
after the past two programs, is destined for ultimate failure. 

A wage-price stabilization program, to be successful, must include stringent 
penalities for violation, and it must l)e administered according to the letter of 
Its terms, by honest, objective, and capable people. 

For these reasons we respectfully urge that this Committee now recommend 
the adoption of the arsenal of weapons approach for the elimination of transpor- 
tation strikes so harmful to the nation, the public, the employees of carriers, and 
to the carriers themselves. 

That concludes my testimony, Mr. Chairman. Again, may I thank the Sub- 
committee for the opportunity to present TAA's views on this critically Important 
subject. 

Mr. DiXGELL. Thank you, Mr. Seyf arth. 
May I ask if Mr. Isbell proposes to offer testimony ? 
Mr. ISBELL. Yes. 
Mr. DiKOELL. Very well, we will reco^ize you, Mr. Isbell, at this 

time and the other jjentleman, Mr. Weller, do you have a statement? 
Mr. WELLER. A brief statement. 
Mr. DiNGELL. We will recognize each of you in turn and then the 

Cliair will recognize members for questions after you conclude your 
statements. 

Mr. Isbell, you are recognized. 

STATEMENT OF JAMES F. ISBELL, IE. 

Mr. ISBELL. Tliank you, ilr. Chairman. My name is James F. Isbell, 
Jr., I am director of transportation, Foote Mineral Co., with executive 
offices at Exton, Pa., and a member of the user panel of the Transpor- 
tation Association of America. 

I am grateful for the opportunity to speak briefly on behalf of the 
shipper members of TAA, who represent a cross section of just about 
every type and size of industry in the United States. We support 
TAA's policy position on transportation emergency disputes described 
by Mr. Seyfarth in his testimony as the most effective and equitable 
means of protecting the public against the damaging effects of trans- 
portation strikes. I might emphasize that although we are convinced 
that final and binding arbitration should be one of the tools available 
to the Government to achieve finality in transportation labor disputes, 
we are not suggesting that it be applied to industry generally. 

The goal of the A'ation's .'shippers, whoge total freight bill now ex- 
ceeds $90 billion, is not only cflicient tran.sportation at the lowest 
rea.'^onable cost, but also with the Ic.ist amount of interruption to the 
flow of commerce. Although it might well be said the achievement of 
those goals is in our sclfi.«h intere.st, more importantly, of course, it is 
in the broad public interest. 

Recognition by Congress of the disastix)us effects of transjiorta- 
tion strikes is evidenced by the number of times you have deemed it 
necessary, in the public interest, to accept the heavy burden of inter- 
vening in those disputes to avert or bring an end to work stoppages. 

Mr. Seyfarth has outlined tlie unique attributes of transportation 
along with tliose unusual circumstances atTecting collective bargaining 
in tran-sportation, which differentiate that industry from business gen- 
erally and justify special legislation. 
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As our economy becomes more interdejiendent, it is increasingly 
imperiled by cessation of transportation. Transportation is an inte- 
<rral ])art of the industrial production process. That process, nation- 
wide in dimension, involves a closely integrated, but delicately balanced 
distribution system highly vulnerable to transportation strikes even of 
short duration and even where confined to regions geographically. 

We need only to look to the most recent railroaa strike for a con- 
crete illustration. Although applied selectively, it soon produced seri- 
ous and far-reaching damaging effects on our economy, already deep 
in trouble. 

The results were predictable since the individual railroads of the 
Ignited States comprise an integrated system. Where only a limited 
number cease operations, the harmful effects expand in multiplier 
fashion witliin a short time. 

Agriculture felt the imiiact quickly. Tx)sse5 in California alone 
reached the multimillion dollar level ])er day. Crops rotted and were 
plowed under. In the Midwest, as storage facilities soon became filled, 
huge quantities of grain were left on the ground. In the South, inter- 
ruptions to the movement of feed grain threatened to destroy the 
poultrv industry. 

In the Northwest, the forest products industry, the Nation's largest 
rail shipper, was fearful lasting damage to tlieir indus-try would re- 
sult particularly from the .selective strike on one key railroad, the 
Southern Pacific, upon which Eastern markets depended for prod- 
ucts originating in the West. 

Mr. Carl E. Bagge, inesident of the National Coal Association, in 
his testimony last month, outlined the notentially disasti-ous imi)act on 
the Nation that can flow from the strike of just one or two railroads, 
through disruption of critical coal movements to electric utility gen- 
erating plants. 

Fuither. as he pointed out, railroad strikes seriously affect coal ex- 
ports, which contriluited more than 40 percent of the Nation's trade 
surnlus of $-2.7 billion in 1070. 

The strike of one railroad put over 20,000 minere out of work in six 
States: 22.5 coal mines were closed down on one line. 

Had not the strike been di.scontinued. General Motors Corp.. would 
have been forced to discontinue all automobile pi-oduction. 

The chairman of the Council of Economic Advisers stated that if 
the selective strikes had continued through the month of August, they 
would have cost the economy $.")0 billion. 

And. of course, the impact of a strike continues long after the 
strike ends because of congestion, terminals clogged with cars held for 
struck railroads, delays, and disruptions to the normal complex 
transportation order. 

In my own company, of our 13 plants, which generate about $13 
million per year freight revenue, one was closed because of the lack of 
rail service and five others totally without rail service and some very 
near complete shutdown at the time the strike was settled. 

The cost of operation of these, as well as the other seven plants, was 
greatly increased during the strike because of the necessity of using 
premium forms of transportation for materials critically needed by 
oui-selves and customers. 



495 

The shutdown nf our facilities would have in turn threatened our 
customers, in the main, the automotive, steel, aluminum, and glass 
industries. 

With the lar^ number of unions involved in the transportation 
industry, there is one critical strike deadline after another. While we 
may always have to face the ultimate possibility of a strike wo should 
not have to live under such a ("onstant threat. This constant threat 
makes it necessary for industry to carry larger inventories of both 
finished materials and raw materials than would otherwise b<' neces- 
san,-. in turn resulting in substantially increased costs of production. 
The financial people in my company have determined the cost of carry- 
ing inventories is alx)ut 25 percent of the total cost of the materials. 

Thes<' increased costs are reflected in either or both higher price of 
goods to the consumer and lower profits, and higher costs of goods fan 
the fin^ of inflation in our cotnitry and limit our ability to compete 
with foreign goods both here and abroad. I>ower profits result in less 
capital and less ability to attract capital and therefore restrains invest- 
riieiit and reduces employment. 

In short, we are convinced that the complex social and economic 
stnicture of this Nation cannot tolerate transjwrtation disruptions 
and we must have a reasonable expectation of uninterrupted trans- 
portation service. 

While a strike should be an economic struggle l)etween the two 
parties involved, it has l)ecome quite apparent in the transportation 
Hidustry the greatest economic loss is not to the primary parties but to 
other;-- adversely affecting the economy of the Nation and therefore the 
general public, thus the public interest is overriding. 

Fair and equitable legislation must be enacted that preserve the 
basic rights of the parties to the struggle and yet protect the public 
inteivst. We do not believe that it should be necessary to make a find- 
ing that a national emergency does or would exist before invoking 
an arsenal of weai)ons to bring about a solution. 

We believe because of the inherent nature of the transportation in- 
dustry' being interdependent, a strike against a few or all carriei's of 
one mode is itself clearly a threat to the Nation's economy. 

Furthermore, we are opposed to sele<.'tive strikes in national bargain- 
ing situations. It is patenth' unfair that one manufacturer l)e able 
to produce and supply the market wliile another manufacturer, 
through no fault of his own, is a victim of a selective strike against 
the carrier serving liim that prevents him from competing in the 
marketplace. 

Congi'ess has a numl)er of bills before it concerning management- 
labor relations in the industry and we urge your committee as leaders 
in the field to accept the foregoing as essential elements in legislation 
designed to remedy this serious problem. 

Thank vou, sir, that is the end of my st-atement. 
Mr. DixGEix. Mr. W>1 ler ? 

STATEMENT OF JOHN L. WELLER 

Mr. WEL/LER. Mr. Chairman, my statement is brief, but if it may go 
into the record I can abbreviate it more, if you will permit me. 

Xfr. DiNGBiiL. Without objection, your whole statement will appe^nr 
and we will recognize you at this time for such statement as you care 
to give. 
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Mr. WELLER. MV. Chairman, my name is John L. "Weller. I am asso- 
ciated with Paine, Webber, Jackson & Curtis in New York as vice 
president, researc]i, and my {irincipal function involves research and 
advice to investors concerning transportation investments. I am a 
member of the investor panel of Transportation Association of Amer- 
ica and appear this morning on behalf of the investor members of 
TAA, who represent the major banks, insurance companies and invest- 
ment houses. We, the investor group, also support the TAA policy on 
transport labor disputes as stated by Mr. Seyfarth in his principal 
testimony. 

The members of the investor panel, of course, do not consider them- 
selves experts on labor relations, but they are knowledgeable on trans- 
portation finance, both from debt and equity points of view. The panel 
has frequently discussed the matter of transport labor disputes, it 
has a meeting, incidentally, scheduled for next Monday and will dis- 
cuss the subject again and believes that some better means of resolving 
such disputes is crucial to solution of the financial problems facing 
the railroad and airline industries particularly. 

The financial condition of some of our major railroads and some 
of the major airlines is so serious that a service interruption resulting 
from a labor dispute could very well precipitate a bankruptcy. 

Certainly the key to a restoration of the financial health of trans- 
portation companies, and therefore to the health of our economy gen- 
erally, is a large infusion of capital for plant addition and moderniza- 
tion, and acquisition of equipment required to meet the increased de- 
mands whicn will be imposed on transportation for the balance of 
this decade. 

I think you gentlemen know that present investor confidence in trans- 
portation is very low. The airlines are having to pay over 11 percent 
for their equipment trust obligations and railroad freightcar financing 
in some instances is practically impossible. The labor problem is not the 
only problem, but we believe that changes in the laws governing trans- 
port labor disputes are an important key to the improved health and 
efficiency of your privately owned transi')ortation systems. 

Such chng&s also would do much to restore the confidence of inves- 
tors in the outlook for transportation. Thank you, sir. 

(Mr. Weller's prepared statement follows:) 

STATEMENT OF JOHN L. WELLEB, IN BEHALF OP INVESTOR MEMBERS OF TAA 

My name is John L. Weller. I am associated with Paine, AVebber. .Taekson & 
Curtis In New York as Vice President—Research, and my principal function in- 
volves research and advice to investors concerning transportation investments. 
I am ft member of the Investor Panel of Transportation Association of America 
and appear this morning on behalf of the investor members of TAA. who repre- 
sent the major banks, insurance companies and investment houses. We, the in- 
vestor group, also support the TAA policy on transport labor disputes as stated 
by Mr. Seyfarth in his principal testimony. 

The members of the Investor Panel, of course, do not consider themselves ex- 
perts on labor rel.itions, but they are knowledgeable on transixirtation finance, 
both from debt and equity points of view. Tlie Panel has frequently discussed 
the matter of transport labor disputes and believes that some better means of 
re.solving such disputes is crucial to solution of the financial problems facing the 
railroad and airline industries particularly. 

The members of this Subcommittee are as well aware as the Investor Panel 
that major segments of our transiwrtation system are in serious financial trouble. 
In .iddition to Penn Central, three other railroads are in reorganization, and the 
majority of the Class I railroads of the country have virtually no working capital. 
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Return on Investments for the Class I carriers approximated 1.7% In 1970. I<ess 
than three weeks ago, the Air Transport Association reported a net loss of over 
$132 million incurred by the scheduled airline industry in the first six months of 
1{>71. This enormous loss in one-half year compares with earnings of $428 mil- 
lion In 1966. So precarious is the condition of some of the major companies that 
a service interruption resulting from a labor dispute could very well precipitate 
bankruptcy. 

Certainly the key to a restoration of the financial health of transportation 
companies, and therefore to the health of our economy generally, is a large in- 
fosion of capital for plant addition and moderniaation, and acquisition of equip- 
ment required to meet the Increased demands which will be imposed on trans- 
portation for the balance of this decade. 

Because of below average earnings and a vulnerability to cyclical fluctuations 
In our economy, most segments of the transportation Industry have not enjoyed 
a high rating by Investors. With recent developments this situation has become 
most aggravated. You have been reading and hearing more and more of the indus- 
try's inability to raise capital through normal private channels. This Is simply 
because investors have lost their confidence in tran.sportation companies as a 
reasonable risk. If this trend continues, the danger of eventual bankruptcies and 
government ownership are obvious. 

Now, I would hope that my appearance here today does not suggest we have the 
notion that changes in labor laws will solve all our transportation problems. 
Those problems are many and complex demanding a multi-pronged attack. 
Nevertheless, we strongly feel that transport labor di.^putes constitute a major 
contributing factor, and if left unresolved, meaningful overall progress is highly 
doubtful, irrespective of what action is taken in other areas. 

Mr. Seyfarth and other wltnes.ses during the course of these hearings have de- 
tailed the peculiar conditions affecting transportation—the imbalance In collective 
bargaining, the inability to resist wage increases far exceeding productivity, the 
high labor content of transjwrt costs, and the workrule roadblock to improved 
efficiency. It seems clear to us that all of this contributes to a steady erosion of 
carrier financial strength. 

Changes in the laws governing transjwrt labor disputes, we believe, are the key 
to the improved health and efficiency of our privately owned transportation sys- 
tem. Such changes also would do much to restore the confidence of investors in 
the outlook for transportation. 

Mr. DiNGELL. Thank you very much. 
Mr. Harvey ? 
Mr. HARVEY. Thank you, Mr. Chairman. Gentlemen, I notice that 

tlie recommendations ot the Transjiortation Association are identical 
to those submitted to the committee by the American Association of 
Railroads and also by tlie Airport Transport As.sociation. 

I assume that you are quite close to those two organizations and that 
you have or are aware of the comments made when they testified before 
this committee. I have expressed to thorn, first of all, my appreciation 
for coming in with those recommendations, and, second, the reasons 
why I have felt that those recommendations are not realistic and will 
not'likely be approved as submitted to this committee. 

On the other hand, I want you to know that I do appreciate the fact 
that you have come in, I do share your view that some sort of an arsenal 
of weapons approach is necessary in this instance. 

I think I would rather see the executive branch, whether it is a 
panel, as su^rgested, or the President, be 2ri\en authority to use any of 
the alternatives in sequence, rather than be limited to one, but these 
are minor criticisms, really. 

I eather from what you have said that what you favor is a chanj2re in 
the Eailway Labor Act, not a change in the Taft-Hartley Act. You are 
not askingthat vour industry come under Taft-Hartley but that the 
railroads and air'lmes remain, as they are right now, under the Railway 
Labor Act. Is that correct ? 
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Mr. SETFARTH. We have not taken a position on that subject. We 
do have some differences, ^Ir. Harvey, with respect to the railroad and 
airline recommendations. 

Mr. HAKVET. Pardon ? 
Mr. SEYFABTH. Our recommendations are not totally the same as 

those. 
Mr. HAKVEY. I thought on page 2 of your statement that they were 

identical witli, I forget what page it was, those of the American Asso- 
ciation of Railroads' statement we heard yesterday and the Air Trans- 
port Association. 

Mr. SEYFABTH. AS I understand their presentation, they would limit 
the selection of a means of resolving a labor dispute to one selection, 
which thereafter could not be changed. TAA has reached no agree- 
ment on that question, on the question of the use of only one weapon, 
which some of us feel rather strongly it would have the effect, perhaps, 
of putting the dispute back into the hands of Congress as the posture 
of it is stated presently. 

As I stated, however, we sometimes have difficulty in TAA in arriv- 
ing at conclusions, so I think it is fair to say in .some res{>eets our 
presentation does not stand on all fours with the presentation of the 
rails and the airlines, but in fundamentals I would say that we are 
jiretty much the same, sir. 

Mr. HABVEY. Let me ask this question. Is there no strike in the rail- 
road industr}', for example, that you think .sliould be permitted in this 
country ? 

Mr. SEYFABTH. I am glad that you asked that question. Mr. Harve}-. 
I think the events of the past month, and I refer to wage-price sta- 
bilization, have changed tlie climate considerably. I think we are 
starting out from an entirely different base. 

These events have been brought out into the open and are properly 
causing considerable public debate of an issue that has been brewing 
for some years and I refer to your loss of position in world produc- 
tivity and credit. 

Just as a plain c'tizeii. rather than as a sj)okesman hero this inoj-n- 
ing. the development which concerns me greatly is that in 1969 to 1970,. 
the indicator labeled "percentage change in industrial output.*' the 
I'nited States stood 12th out of 12 industrial nations of the globe. We 
were minus 2.7. 

Mr. HARX-EY. I appreciate that, but I wish you would answer the 
question l)ecause time is limited. 

Mr. SEYFABTH. I am getting to it. Japan was plus 16 and little 
Finland was 8.8 plus and in a comparable period statistics show for 
man days idle due to strikes, we head the list with 737 per 1.000 em- 
l)k)V('es. Japan was s<'Cond with 91. 

Mr. HARVEY. I appreciate all of that. 
Mr. SETFARTH. Well, strikes have become a tool of destruction, sir. 
Mr. HAR\'EY. 1 appreciate that, but my question is this: Is there no 

railroad in the United States that you thuik should be permitted to 
be struck ? 

Mr. SEYFABTH. I think that strikes have to give way, as a means of 
achieving economic justice. 

Mr. HARVEY. Let me just say this  
Mr. SEYFABTH. That is to some other means of settling disputes. 
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Mr. HARVEY (continuing). In my district, tliere is a railroad, very 
short, but one of the most profitable in the country, that runs for about 
100 miles. Now, how can I. as a Congressman, sav to the employee.s of 
that railroad that they can't go on strike, just as the employees of XYZ 
Corp. down the street can go on strike if they want to. 

Mr. SEYf'ARTii. The employees on that railroad, sir, established a 
high settlement which was used as a pattern by others which brought 
about an unstabilized economy and inflation and I would say there is 
a duty for them not to strike and their dispute should be resolved by 
compulsory arbitration. 

Mr. H.\RVEY. Mr. Seyfarth, 1 guess that is where I disagree. I would 
sav this again, as I said to others, if you expect this Congress to solve 
this problem by compulsory- arbiti-ation, then you are just very unreal- 
istic in your views and I state it with great admiration for your coming 
in, that you are tndy unrealistic because I don't believe that any mem- 
ber on this panel indicated to you that he believed there was any possi- 
bility that this Congress woukl pass such a bill. 

Mr. SEYi'ARTir. We urge it, sir. We think it is in the offing. 
Mr. HARVEY. Well, I won't go tlirongh all of the rest of the ques- 

tioning that I have done with the other witnes.ses because your jjosi- 
tions are verj* substantially the same. 

Thank you, Mr. Chainnan. 
Mr. DiNGELL. Thank you. Mr. Harvey. Mr. Adams? 
Mr. ADAMS. Thank you, Mr. Chairman. 
On page 8 of your testimony, Mr. Seyfarth, you indicate that you 

do not believe that selective strikes should be authorized. I know you 
are aware that they presently are authorized by the courts. Are you 
suggesting that the committee outlaw them ? 

Mr. SETF'ARTII. I am suggesting, sir, that compulsory arbitration be 
available to the executive branch as an alternative in the solving of 
strikes. 

Mr. ADAMS. Well, now, I am sure you are aware of the fact that 
neither the executive branch nor the Congress has authority to inter- 
fere with a strike unless it becomes a national emergency, don't you 
agree Tvith that? 

Mr. SEYFARTH. Yes, of course, that is the present status of the law. 
Mr. ADAMS. SO what you really require from A'our program is that 

we would roll back the situation from where it presently exists and 
outlaw strikes in the transpoitation industry. That would take a posi- 
tive act on our part to do that, would it not ? 

Mr. SEYFARTH. Well, it could be accomplished bv the arsenal of 
weapons approach, which is going to compulsory arbitration. 

Mr. ADAMS. Under the administration bill and Mr. Han'ey's and 
others we have considered, you can not approach the problem with an 
arsenal of weapons until you have first passed the selective strike 
situation and gone to national emergency, don't you agree? 

\fr. SEYFARTH. Yes. 
Mr. ADAMS. SO that the fact you have compulsory arbitration in 

as part of your arsenal of weapons does not solve the problem of the 
selective strike. 

Mr. SE-i-FARTH. Well, I should say, sir, mechanically it would prob- 
ably have to have amendment of other laws to make them comparable 
with the approach we are suggesting here. 
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Mr. ADAMS. On page 8 you indicate that it would further aggravate 
that imbalance hy authorizinj? such selective strikes, and the same time 
prohibiting earners from locKuig out would reduce collective bargain- 
ing to a farce. 

I don't know of anyone that has suggested prohibiting a lockout 
by a carrier that is on strike. 

Now, is what you are saying here that you think that we should, in 
the selective strike situation, allow tlie un-affected earriei-s to lock out, 
which, in effect, converts the selc^i ve strike into a national emergency ? 

Mr. SKYFARTH. We do not believe tliat either selective strikes or lock- 
outs are appropriate, sir. 

Mr. ADAMS. Well, then we would have to i:)rohibit a lockout on a 
selected line also, would we not? 

Mr. SEYFARTII. Yes, you would. 
Mr. ADAMS. That is bv a ix)sitive action by the st;itute. 
Mr. SEYFARTH. Yes; if that was the theory that ultimately emerges 

from your deliberations, yes. 
]Mr. ADAMS. Mr. Weller, turning to your paper, on page 2, and if you 

otiier gontlcnicn want to comment, I will be happy to receive your 
comments. You indicate thei-e has been a loss of investor confidence in 
transportation companies and a low return on earnings and so on. Are 
you aware of the bill that some of us have introduced, to establish a 
reconstruction linance corporation and to do something about direct 
financial assistance to the transportation industry ? 

Mr. WELLER. Yes, sir; we arc aw-are of it. I might say to you, sir, I 
have been a member of a committee which has been reviewing that. I 
would like to take the opportunity to thank you for introducing it. 
Our panel with regard to the specific item you mentioned, the investor 
panel, will meet on Monday to consider specifically that area of the bill, 
be it the government loan program or whatnot. 

Mr. ADAjrs. You see. what 1 am getting at, is as to agreement of the 
investor capital problem being in the transportation industry and 
thinlving that a direct approach should be taken, either through govern- 
ment loan guarantees or low-interest loans througli reconstruction fi- 
nance type of corporation. The reason, and I want your comment, is 
partly due, as you indicate, to a low capital problem. 

The big problem we have is strikes, and the reason for the severity 
of them in the railroad industry, is that in this members opinion veages 
in the railroad industry ai"e greatly depressed vis-a-vis everyone else 
in the transportation industry. So you approach the situation of having 
two men working on the sail dock, one unloading supplies from a tnick 
at one end and one loading them onto a railroad car at the other end 
and a great disparity in wage levels. 

So that the appropriate unions that are involved as I remember, and 
the other members can correct me, it was BRAC versus the teamster 
wage levels that were involved, and that these unions, or the leadership 
of these unions really had no choice but to make economic demands of 
the level that they did, or face the fact of having other unions come 
in and say, "Well, we have done this for our membership and you have 
not been able to do that for youi-s, so you are out." 

Now, isn't that the fundamental problem where you mentioned de- 
pression of earnings, isn't the same depression true in the wage levels! 

Mr. WELLER. Mr. Adams, I hope you will permit me to answer that 
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one as an individual and not as a representative of my panel. My panel 
will be discussing this loan program on Monday and as investors I 
think you will understand they have a little more problem with it than 
many others might have. (See letter dated October 8,1971, p. 511, this 
hearing.) 

Mr. ADAMS. I am sure of that. 
Mr. WELLER. Back to the question I think you asked. I would have 

to give you my personal opinion, which is that I think to a substantial 
degree you are correct, that one of the problems we have is that, in 
regard to the railroads, that over the years, the railroads—well, I 
started out my life in the railroad industry, incidentally, at 38 cents 
an hour about 40-some years ago, and the railroads once had generally 
the highest pay scales or pretty generally the highest pay scales in the 
industry and they no longer have. 

I think that is part of the problem. Over the years, and this is just 
a personal opinion again, over the years the railroads have tended to 
trade work rules against wages, so that today they have very inefficient 
work rules and relatively low wages. One of their problems is that, 
that their employees want the same wages as people such as mechanics 
in the airlines get, and so on, or the teamsters. The railroads I think, 
with some justice, ask the employees, "Well, if we are to give you that 
we would like the productivity that is gotten out of the teamsters." 

Xow, the teamsters, for example, demand high wages, as Mr. Sey- 
farth just said. They have pretty big incresises built into tJieir con- 
tracts. But if you want them to do it, a couple of truck drivers will take 
a truck all the way across the country. 

Railroad labor won't do that. It insists on going 100 miles and having 
two railroad employees doing, or even three doing one man's work. 
That is part of the problem and I think you put your finger on it. But 
it is not all wages. 

I would like to go a little further and say that my opinion has been 
for many years as a man in business that it is not the level of wages 
that counts but it is what you get for those wages that counts. The c»st 
per ton produced or something. When you try to compare railroads, 
airlines, and trucking companies in that respect, you are not comparing 
the same things. 

Mr. ADAMS. YOU feel the railroad industry's productivity is way be- 
low the others; is that right ? 

Mr. WELLER. Yes. 
Mr. ADAMS. NOW, and this is my last question. 
Mr. WELLER. I am answering your question by saying that part of the 

problem is, if you can get the railroad industry and its labor around to 
the point where they could agree on work rules and so forth, that we 
would be getting maximum efficiency, they might be better off giving 
higher wages along with that. 

Mr. ADAMS. But what you suggest is this. 
Mr. WELLER. Part of the problem, though, is leap-frogging from 

industry to industry. 
Mr. ADAMS. What I suggest, you are proposing, you, the panel, and 

others, is that what we do now is we authorize somebody outside of the 
industry to come in and solve this for the industry and for labor by 
drawing them a contract. In other words, that is what compulsory 

eC-871 O—71—pt. 2 T 
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arbitration is. It says, "All right, we will tell you what you can get and 
tell you the work conditions under which you are going to work. 

Now, the testimony we have had before this committee indicates 
that the complexity of the work rules, as balanced off against this, 
would take the wisdom of somebody who does not exist, that we know 
of, to do this, and that both parties would end up incredibly unhappy. 

But, apparently, from what your testimony is, as Mr. Harvey men- 
tioned, and that of the railroads and others is, it is that industry is 
ready for someone to oome in and teU them how to run their workmen. 

Mr. WELLER. May I comment on that again ? 
Mr. ADAMS. There is a nod from Mr. Seyfarth and Mr. Isbell and 

Mr. Weller, you want ito comment ? 
Mr. WELLER. Yes. I would like to comment that I am here testif yii^ 

for the position we have and we try to resolve disputes between us 
80 that we hope we are going to get somewhere. Not each one of us 
probably would exactly think that refinement. But the situation we 
nave in many other things is, if I have a dispute with you over any 
other matter, the price of a piece of property, the price of a piece of 
Koods, we don't settle this with brickbats. We go to a court. 

This is expensive. This court may—well, I spent yesterday inciden- 
tally, all of yesterday afternoon as an alleged expert witness in a Fed- 
eral court involving a bankruptcy of a trucking company. The ques- 
tions are very complex. The judge, to make the parallel of what you 
are talking about, the judge will have to settle these and he is not a 
trucking man. 
• Mr. ADAMS. Wait a minute. That is the fundamental we keep coming 
back to again and again. I have tried many law suits and in each case 
the judge is deciding on what the two parties have already agreed to 
or are now in disagreement about it. He does not come in and tell you 
and I as two individuals, "All right, I am going to draw this contract 
between you and both of you are going to have to live with it." 

Mr. WELLER. I don't think we should do it here either. We should 
have bargaining first, but if we can not be successful with bargaining, 
the judge has to g^ in there somewhere. 

Mr. DINOELL. Will you yield? How is it different? You mentioned 
a sale of a piece of property, if you are going to sell me a piece of 
property or I sell you one, if you are not minded to sell you just say, 
"I am not going to sell." 

What do you do then, do I go to the judge and say, "All right, you 
draw a contract between my good friend and me for the sale of that 
property." 

You are ^oing to say, "That is my property, I dont want to sell 
or my price is what I want and failing to get tnat price I won't sell." 

Now, labor here has a right to sell. They have a right to sell their 
labor at a price they think proper. It is just like you would have a right 
to sell this tract of property. You are not going to rush into it. As Mr. 
Adams points out, the question before the court when the question 
comes into the hands of the court is "How is the contract to be con- 
strued as it exists between the parties", not to rush to the court and say, 
"Court write us a contract on the sale of the property or for hours and 
wages." 

Mr. WELLER. I understand your point and may I dissertate just a 
little longer on it. 
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Mr. DiNOELL. Sure. 
Mr. WELLER. YOU are quite right. The individual has the right to sell 

or not sell his services. 1 work for Messrs. Paine, Webber, Jackson & 
Curtis, and if I don't like the way they treat me I have a right to 
quit. That would be that. 

I would withhold my services. I do not have the right to stand 
outside of the door and insist they can not hire a replacement. I dont 
have the right to organize with everybody else on Wall Street and see 

• that they don't hire a replacement. 
Mr. ADAXS. YOU don't have that right ? 
Mr. WELLER. NO. 
Mr. ADAMS. I find that to be a very imusual statement. I think you 

have every right. You may not want to and you may not have done it, 
but you certamly could join together in a labor union, if you wanted 
to. There is no prohibition agamst people doing that and m fact pro- 
fessional people for many years have joined not only into associations 
such as the bar association, but have also told their members what they 
can and can't do. I guess in some areas they do it with wages, too. 

Mr. WELLER. The point I am trying to make is this. 
Mr. DiNOELL. Well, before you proceed, Mr. Weller, you cited a most 

extraordinary premise and I would appreciate a case citation in sup- 
port of that premise. 

Mr. WELLER. Very good. I can't give you the statute, I am not a 
lawyer, but perhaps Mr. Seyf arth can. I think you will agree with me 
on this, that Congress over the years and various State bodies, too, 
have given imions rights to act concertedly, which, if you study that 
matter, individuals do not have. 

Mr. DiNGELL. We give individuals the right to form imions to do 
these things. 

Mr. WEIXER. Which, as individuals, they could not do. 
Mr. DiNGELL. I am not going to argue that point. 
Mr. WELLER. AS individuals they have a perfect right to withhold 

their labor and get a job somewhere else, but don't have a right to insist 
their employer cannot hire replacements and if you examine the laws 
generally you will find that the situation is that with regard to unions, 
that unions have the right collectively to refuse to labor and see to it 
that management does not hire replacements. 

All I am saying is. Congress, having given the unions those pow- 
ers, also has an obligation. The bargaining is not equal between 
management and unions and if it were there would not be need for 
public intercession. I would favor an economic struggle, if it were 
a struggle, but the fact is that tranafportation could in most instances, 
but cannot within a strike. 

Mr. SEYFARTH. Mr. Adams, may I interject a thought here. The 
employer-employee relationship is totally unlike others. We would not 
suggest that a third party come in and determine every business issue 
that may exist between two people. 

However, the employer-employee relationship, the two parties are 
unable to agree and there is a strike and a lot of people are then out 
of work and there are certain human elements that enter into the situa- 
tion as people have to live, which soon becomes charges on the Govern- 
ment in one form or another, so the Government nas an interest in 
it in a very, very deep way, so that there must be ways found to 
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prevent the destruction that is going on, destruction of values, "drags" 
upon our productivity as a nation. 

So we say that we don't want to turn our business over to a third 
party any more than a union would want to turn its business aod 
international affairs over to a third party. But when the time comes, 
when an issue or group of issues is not susceptible to agreement by 
the parties, then the public interest requires that it be solved by outside 
expertise and the transportation industry is perfectly willing to assume 
that risk. 

It has been quite an amazing development but I think it demon- 
strates very conclusively the utter frustration existing within the in- 
dustry and I might say the same thing goes with varying degrees in 
most American industry. 

Mr. ADAMS. You say that our problem, and I agree with Mr. 
Harvey on this, is that when you talk about compulsory arbitration, 
which all of the various groups have come in and said, and when you 
are in a regulated transportation industry, you are going to place the 
Government in the position soon of setting your rates, setting how 
much you are going to pay your men, setting under what conditions 
the men are going to work, and, probably, m the course of setting 
your rates, regulating your returns. 

Now, by the time we have finished doing that, I don't know what 
you are going to be left managing and we mignt just as well take 
them over and run them. 

Now, that is, the problem and why we have tried to develop alter- 
natives in the questioning of all of tliese witnesses of an artificial 
strike or a selective strike, in other words, to leave within the hands 
of the parties involved the collective bargaining system without it 
moving imemdiately into a national emergency. 

We have not had a single witness before us that can tell us whether 
there are alternative modes of transportation within the industry so 
that we could allow a strike to go on without either paralyzing a 
section of the Nation. 

Now, people have said they will give us that information. We don't 
have it. But your approach, and what concerns me is directed to that 
point in the paper, it is that you would say that we should pass a law 
to say no selective strikes, no selective lockouts, and that we would 
prohibit all activity in the collective bargaining agency other than 
negotiations, other tlian their talking back and forth and if anybody 
got to the point they could not agree, then we would have compulsory 
arbitration. That is as I understand your proposal; is that correct? 

I am finished, Mr. Chairman. 
Mr. SETFARTH. I might sav, Mr. Adams, that there is another ap- 

proach. That probably I could talk about for the rest of the day and 
that is this, which consists of ways and means of injecting equality at 
the bargaining table. That becomes very technical. But it is another 
approach, but I am afraid the present posture of things makes it im- 
possible to get agreement between business and labor on that sort of 
a program. 

I think business of course would welcome it but organized labor 
would not. The fact of the matter is that collective bargaining is truly 
a farce because the hurt has been taken out of the concept. Only the 
employer can get hurt. The other side does not get hurt in this day 
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and age in the railroad industry, because the industry finances strikes 
against itself. 

In many other industries, in many other jurisdictions and States, 
by the use of food stamps and welfare payments of one kind or an- 
other, an employee who goes out on strike does not get hurt this day 
and age. 

Mr. ADAMS. Thank you, Mr. Chairman. 
Mr. DiNGELL. Mr. Kuykendall ? 
Mr. KUYKENDALL Gentlemen, it is good to have you here. Yesterday 

we had one of the witnesses bring up the point of unemployment com- 
pensation which is $12.75 a day, paid to strikers on the railroads. Not 
a single witness would say they think it is equitable for only one in- 
dustry either to pay strikers if the rest of them do not. 

However, I hardly see how you can say that the working man does 
not get hurt, because if he does not get his full pmycheck he is getting 
hurt. I don't think you or anybody else can say during the strike he 
gets a full paycheck. He may not get hurt as much as sombody would 
like to see him get hurt. But let's remember, too, that every railroad and 
every airline has a strike fund. 

Do you remember last year when the 6 month's statement came out 
for the airlines, the only ones making money, as far as employees, were 
the ones out on strike. 

This is true and it was an artificial thing, but it was their strike 
fund. But it seems to me to say that a man getting his paycheck, when it 
is cut even by 30 percent, is not getting hurt is a misnomer. 

Mr. SEYFABTH. I would like a chance to submit statistics on that 
subject. 

Mr. KUYKENDALL. Does he or does he not get his paycheck cut at 
all? 

Mr. SEYFARTH. He does not get his full paycheck, but he gets various 
forms. 

Mr. KUYKENDALL. How much total does he get compared to his 
paycheck ? 

Mr. SEYFARTH. I think the break-even point is somewhere around 
80 percent of it and in some jurisdictions it goes up as high as 108 per- 
cent, and I should like to have the privilege of supplying you with in- 
formation on that subject. It was compiled by John Northrup of the 
Wharton School of Finance. (See letter dated Oct. 8,1971, p. 511, this 
hearing.) 

Mr. KUYKENDALL. Does his paycheck account for what percent, the 
average worker ? 

Mr. SEYFARTH. I wish I could give it to you now, but it is alarmingly 
close to the amount of his paycheck and in some instances, with your 
lower paid people, exceeds what he was getting from his paycheck. 

Mr. KUYKENDALL. YOU see, we, in this committee, are primarily con- 
cerned about neither labor or management in this case, but concerned 
about the fact that the general public gets hurt a long time before 
either party in this thing gets hurt. 

Now, as far as the situation that the gentleman representing the in- 
vestor groups had pointed out very well, there is no one culprit in this 
bit. The railroad management is guilty and railroad labor is guilty 
because I don't know of a single contract that was not signed by both 
parties and we know why. It is because the railroad management has 
traded away the right to manage for a mess of pottage. 
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Today, interestingly enough, the industries in this country in trouble 
are not the ones paying the highest wages but the ones paying the 
lowest wages because the ones paying the highest wages have invariably 
maintained their right to manage, but the ones paying the lowest wages 
traded away their rights to manage. 

Ths is one of the things we are facing, it is that the industries that 
have sold their rights to manage to the unions instead of money having 
wound up with unhappy working men and unhappy managers and 
this is the case of the railroads today. 

I don't have sympathy really for either side of the case, but we are 
thinking of the welfare of the general public. In fact, if we could 
somehow isolate both of these parties on an island and let them fight, we 
would do that. I don't think anybody on this committee would stop 
that for 1 minute. 

Let's talk about the general subject, and this is why you are here, too. 
Over on one side we have the ALAR, ATA, TAA, and some others that 
really, for all practical purposes are saying, "No strike, period." Put- 
ting it bluntly, isn't that what you say ? 

Mr. SEYFAKTH. Yes. 
Mr. KuYKENDALL. Over on the other side we have one bit of legisla- 

tion introduced by Mr. Staggers and Mr. Eckhardt, primarily called 
the labor bill, which does not really have any finality m it. So you say 
over there, there is no strike ban because even in their limitation of 
their selective strike at the 40-percent level, if you go past that level 
there is still no area for finality, absolute finality. 

So this committee, sir, is involved in that inbetween area, completely 
compulsory arbitration and total strike ban on one side and no finality 
at all on the other. 

Now, it is awfully easy in a legislative body, since every one of us 
is a politician, you know there are 434 politicians and one statesman in 
the House of Representatives. 

Mr. DiNOELL. There might be disagreement on that. 
Mr. KuYKENDAUL. So Bvcry one of us is tempted to put forth 

charades. 
Let me give you an example of a legislative charade. We just went 

through one the last term; that was this popular vote method of elect- 
ing the President of the United States. Everybody that could do their 
arithmetic knew it was doomed to failure on the front end, because 
there are exactly enough States in the Union that would lose up to two- 
thirds of their power in electing a President. There are exactly that 
number of States to prevent that amendment from ever passing. 

So we went through the charade, knowing we were absolutely 
doomed on the far end and there was not a person for it that couldn't 
do his arithmetic enough to know there were 13 States that could never 
vote the straight popular vote. This was a charade. 

This committee has no intention of doing that. We need your help 
in that inbetween area of trying to work out something inbetween. We 
know what you would like to have and we expect you to tell it, but 
let's go further and try to help this committee m working out the in- 
between area. 

We are not going to. I don't think, ever pass, because I think, for 
instance, Mr. Harvey and I would be inclined to vote your way, if any- 
body is, and we are not going to vote that way, for compulsory 
arbitration. 
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The final offer selection we are inclined, and Mr. Harvey is so in- 
clined and I am. 

Why because it is not the work of the outsider that is selective. You 
see the difference. In the final offer selection, it is not the work of an 
outsider. Can you buy the difference in the final offer selection method 
compared to compulsory arbitration ? 

Mr. IsBELL. Yes; certainly, there is a difference and you put your 
finger on it. If I can speak personally, I lean a little more in that di- 
rection also. On the other hand, I thuik the whole fdea here of an ar- 
senal of weapons is that the administrators of this arsenal of weapons 
will soon learn the most effective means in a particular situation, where 
particular issues are involved, that might, let's say if work rules are 
mvolved, possibly the final offer selection would be too bitter a pill for 
the opposition side to swallow either way regardless of which one they 
select, so, in that case possibly arbitration might be the answer there. 

I don't know if you ever examined any of the evidence in the testi- 
mony in this committee. It is precisely work rules that have caused 
organized labor to reject any panel. The gentlemen from organized 
labor have said, "I won't accept a panel if I could choose it myself." 

In some cases, the panels have been practically all labor panels be- 
cause of work rules. In other words, organized laoor does not feel that 
any outside party can understand work rules. 

Mr. DiNOELL. Will you yield at that point ? I am curious why labor 
would be vigorous in preserving its ability to negotiate work rules' 
while management would be so anxious to shed its ability to manage 
its own affairs and come to a conclusion with regard to its work rules 
by empaneling outsiders to write their work rules. 

Mr. IsBELi,. I think it points up the hopelessness of the situation 
today. 

Mr. DiNOELL. I don't think so. I think it points up the inadequacy of 
performance. The railroads probably, throughout the years of their 
negotiations, and everybody is in agreement, have come up with per- 
haps the worst set of work rules according to public renown anyway, 
of any industry in society. 

You can check it, if you wish, but they have done it themselves and 
everybody agreed they traded off wages for work rules over the years 
and now they rush in and say, "We want somebody to take over man- 
agement of our business." 

Now, we control their prices, we control their routes, we control al- 
most every aspect about them excepting work rules and wages they pay. 
Now they want to rush in and give up those rights. I am wondering if 
we wouldn't be better just to take tne whole thing over and run it, 
since they apparently are reluctant or incapable or some combination 
of the two, to take care of the last responsibility which they have imder 
the law. 

Mr. IsBELL. I would like to take issue with several things vou said. 
First, I don't believe railway management has had, over tlie years, 
opportunity to accept these trade-offs as you suggest. You recall in 
1948? 

Mr. DiNOELL. They did it by collective bargaining. 
Mr. IsBELL. You recall they made an issue over the firemen and the 

Government took over the railroads, made a contract, and handed the 
railroads back to them under those conditions. 
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Mr. DiNGELL. Just a minute. We legislated them out of business, and 
it was not 1948 but 1962 we did it. 

Mr. IsBELL. Yes, for 3 years. 
Mr. DiNGELL. We just legislated them out. The issue is still before 

us and not resolved yet. 
Mr. IsBEix. The other issue, I take it, is that the Government does not 

control the railroad's pricing. They regulate it, but do not control it. 
Most pricing never comes before a Government regulatory body. 

Mr. DiNGELL. You are making a statement at variance from what 
we hear from the railroads and papers. I am glad you do it. Go ahead. 

Mr. IsBELL. There is possibly more control than those of us would 
usually like to see and management as well. It is not totally controlled 
by Government. Most rates are not reviewed by the ICC. 

However, there are guidelines which do define a zone of reasonable- 
ness, which I think many of us would like to see widened to give naan- 
agement a little more discretion. But I don't believe that we can say, 
at least to my knowledge, that railroads have purposely traded over the 
years their work rules changes for lower wages. 

I think they were saddled with work rules tnat came about through 
the nature of their businesses—you see, they were one of the early 
industries, steam engine industries in the country, and developed these 
rules when you had the old steam engines and slow cars and so forth 
and small cars and they were saddled with them and have not been able 
to shed them and, as a result, had to maintain wages at a low level in 
order to keep from going bankrupt. 

Mr. KuYKENDALi* The question we face here, of course, is trying to 
get a workable piece of legislation out of the Congress of the United 
States. We really face only one problem. That is, a tenable, fair, method 
of finality. That is the only issue before us now, a method of finality. 
Isn't that really what we are talking about ? 

Then it is understood that what we are after is a method of finality. 
It has taken me 5 years to come around to realizing that nothing \ve 
do here is going to be very agreeable to both sides as far as a method 
of finality is concerned. So I have come to the conclusion and I am 
on record about a dozen times in the last 90 days, that we are not 
looking for a method of finality that is agreeable to both sides. We 
are looking for one just right and equally frightening to both sides. 

It is necessary that it be equally frightening to both sides to preser\'e 
collective bargaining, isn't it? It has to be something that they will 
shy away from, if we are to preserve collective bargaining. They are 
scared as heck of it. 

Now, the only system I have seen that would equally frighten both 
sides is final offer selection and the only reason is because they al- 
ways face the possibility of having the other man's package accepted 
in toto. 

Do any of you want to comment on it ? 
Mr. SEYFARTH. I might say that compulsory arbitration is not en- 

tirely palatable to any employer. 
Mr. IsBELL. Sir, let me explain this. Every time this thing has c<Mne 

before this committee, every single time, and I have had five of them 
in 5 years, every time one side has been willing to accept compulsory 
arbitration and the other has not. 
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Mr. DiNGELXi. It has been the same side, too. 
Mr. KuYKENDALL. Yes, it was the same side every time. I know 

there are deep-seated reasons for that, but we have to accept some 
reasons. Whether we think the reasons are right or wrong, in our 
own logic, I can assure you they are real and right in the person 
that has the reasons and we have to accept that, too. 

So we simply feel we have to come to a new idea that, maybe, is 
not tainted by the past. You know in politics when somebody says, 
"I have to find a new candidate that does not have any scares," well, 
I am sorry to say this panel idea has too many scars. That is really 
what is wrong as much as anything else. It has too many scars. 

Mr. SEYFARTH. We deeply appreciate the situation of this commit- 
tee, which is dealing with some very complex concepts. The whole 
concept of collective Bargaining is intertwined with your problem, the 
concept that, of course, we all agree with, we can't disagree with the 
fact that people should sit down and compose their disputes. Of course 
the concept has become so popular that even convicts have adopted our 
rules. 

Mr. KuYKENDALL. This has been a nice day up to now. 
Mr. SEYFARTH. And I think with a degree of success perhaps. But 

some of these basic concepts, collective bargaining is one and mixed 
with it, of course, is the matter of strikes and inflation and we feel 
they must be taken apart and dissected and we have to put something 
back together again which is an improvement over what we have. 

Mr. KTJYKENDALL. You will get 100 percent agreement of this com- 
mittee on that. Thank you very much. 

Mr. DiNGELL. Mr. Metcalfe ? 
Mr. METCALFE. Thank you, Mr. Chairman. I have listened to all of 

this argument since I have been present. I might say of the meetings 
I have attended, I don't know of any that have been more direct and 
more provocative than these, and my distinguished colleagues have 
asked some of the questions that I would have asked and being cogni- 
zant of the fact that we have other witnesses I waive any right to 
further interrogate you very distinguished gentlemen and express 
my thanks for your coming and being so candid in your expressions, 
because your candor is what we appreciate, at least we know then how 
you feel. 

Thank you, Mr. Chairman. 
Mr. DiNGELL. Thank you, Mr. Metcalfe. I would like to echo the 

comments of our very able and respected colleague, Mr. Metcalfe, who, 
in a verj' brief time, has become one of the very valuable and contribut- 
ing members of this committee. 

Now, I would like to ask you this one question. What is really the 
function of the Congress? Is it to write the contract for the parties or 
simply to see to it uie railroads are kept operating in the public in- 
terest ? Are we to settle the questions that exist between the parties to 
finality or are we simply to see to it the railroads continue to serve and 
thai the national economy is not jeopardized ? 

Mr. WELLER. May I say, Mr. Chairman, what you just said last is 
obviously what you should be doing and there is no doubt about it. 
May I also interject that whatever your committee does, I admire very 
much the courage that your committee is demonstrating in even hold- 
ing hearings on the subject. Certainly, the point is keep the railroads 
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and airlines operating in the public interest without the public being 
hurt. 

If your can do it without financial settlement of contracts or any- 
thing, we would prefer it. We think it has gotten to the point where 
you can't. That is our problem. 

Mr. DiNGELL. Can't this be accomplished by the simple mechanism 
of saying this, "All right, Mr. Striker, there is going to be no un- 
employment compensation for your during the period of the strike" 
and saying to the railroad, "You are going to continue to serve and 
the two of you will go off into a separate room and suffering roughly 
equal penalties, no profits, no dividends, no wages, and the railroad 
is run." 

Or saying that the Government will fix wages, rates, charges, and 
amount of carriage that will go forward. We will essentially take over 
and run everythmg while you fellows go to the back room and gd 
your differences settled. 

Dosen*t that take care of the public interest and the problem ? 
Mr. WELLER. I think it does not, Mr. Chairman, because of a number 

of reasons. I think one of the problems you would have would be that, 
in effect, if Congress takes the property over and operates it, that is. 
Congress will have the job of settlmg the labor contract. 

Mr. DiNGELL. We will write a temporary contract, work rules, and 
work conditions during the period. It is obvious that somebody has to 
doit. 

Mr. WELLER. The last couple of times Congress has done it, it was 
not encouraging. 

Mr. DiNGELL. Well, it is my recollection fhat every time we tried 
to settle these strikes, either through the Morse panel, which I violently 
oppose, or through the Kennedy proposal in the early sixties with 
regard to the firemen, which I didn't have sense enough to oppose, we 
wound up with problems remaining with us. They still curse us. 

The firemen issue is still with us, as you are aware, and the questions 
inherent in the Morse panel were not mediated to finality. 

We tried what we denominated as mediation finality and it is not. 
And we tried compulsory arbitration under Kennedy and the issues 
are still there and still phlegmatic. Maybe we ought to say, "You go 
on off to a room and come to a resolution of your problems and come 
back to us when you are done and in the meantime we will keep the 
railroads going. 

We tried in every other contract to have outsiders write the contracts 
and our efforts simply failed. 

Now, am I not really talking in a fundamental sense here, "We will 
run the railroads and you fellows negotiate; not we will negotiate for 
you and are not going to appoint outside panels." 

Mr. WELLER. I think while you operate railroads by the Government 
you have to deal with employees still in organized labor and it would 
be transferring to you a set of headaches. 

Mr. DiNGELL. We will. The question is who is going to get the head- 
ache and how much and what kind. Are we going to have a headache 
over the question of the operation of the railroads or are we going to 
have a headache over the question of what the work rules and con- 
ditions are and who is going to write these dam things. 
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Mr. KuYKENDALL. Will you yield? You know, John, the biggest 
{)roblems I have with the seizure is who is going to pay Penn Central's 
0^ on the seizure ? 

Mr. DiNQELL. That, by the way, is a good example of some of the 
problems. 

Mr. KtrrKENDALL. You talk about taking profits while in seizure, but 
I want to know who is going to take them over? 

Mr. SEYFABTH. YOU know, years a«) one railroad was taken over in 
the railroad dispute in World War ft and the experience of the Gov- 
ernment running the railroad is not a happy one. When the railroad 
was finally turned back to the management, there was chaos which 
ended with the president of the railroad being murdered on the streets 
of Peoria, so there is an aftermath to many of these things. 

Mr. KtTYKENDALL. One of the things that was spoken of By the chair- 
man, everything that was done in the past had a hangover effect and 
not settlement. Let me repeat we need some fresh thinking, totally 
original thinking. 

I think one of the reasons I had only one idea, it is the only new 
idea I heard in 5 years. If you can come up with something original, 
we would like to know about it. 

Thank you, Mr. Chairman. 
Mr. DiNOELL. Gentlemen, we thank you. 
Mr. SETFAKTH. Thank you. 
Mr. DiNGELL. YOU were generous with your time and responded to 

the committee's questions and we appreciate that. 
(The following letter and attachments were subsequently received 

for the record:) 
TRANSPORTATION ASSOCIATION OF AMERICA, 

WasMngton, D.C., October 8, 1911. 
Hon. JOHN JABMAH, 
Chairman, Subcommittee on Transportation and Aeronautics, Committee on 

Interstate and Foreign Commerce, Rayhum House Office Building, Wash- 
ington, D.C. 

DEAB MB. JABMAN : It Is respectfully requested that this letter, along with the 
enclosures, be included in the record of hearings before your Subcommittee on 
"Emergency Labor Dispute Legislation" as supplementing oral testimony given 
on Septemljer 16, 1971 by Mr. James B. Isbell, Jr., John L. Weller and myself 
on behalf of the Transportation Association of America. 

In response to Mr. Adams' question of Mr. Weller (page 574 of the typewritten 
transcript) as to whether the problem in the railroad industry was not only 
"depression of earnings" but also "depression" in the "wage Levels", I am enclos- 
ing the following data: 

(1) Average annual compensation per employee of railroads and other Industry 
groups for the year 1970 (Exhibit I). 

(2) Estimated earnings of railroad employees which the recommendations of 
Emergency Board No. 178 would produce (Exhibit II). (Prepared by the Na- 
tional Railway Labor Conference, using ICC hours of service reports for January- 
March, 1970 and wage schedules of the Emergency Board). 

As vrtll be observed from these exhibits, railroad wage levels hardly can be 
considered as "depressed" either from the standpoint of transportation or busi- 
ness generally. 

As disclosed by Exhibit II (based on a Department of Commerce survey), 
annual railroad wages and salaries for the year 1970 average $9,774 as com- 
pared to $9,981 for other transportation and $8,897 for communications and 
utilities, $8,150 for manufacturing, and $9,262 for mining. When supplemental 
benefits are added, compensation for railroad employees exceed all other groups. 

Moreover, as seen in Exhibit II, under the recommen latlons of Emergency 
Board No. 178, by 1972 annual compensation for railroad e.-nployees will increase 
substantially over 1970 levels. 
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As reflected on page 585 of the typewritten transcript, in response to a ques- 
tion from Mr. Kuylcendall, I asked for tlie privilege of supplying information 
developed by Mr. John Northrup of the Wharton School of Finance on flnancial 
aid to strikers. In that connection, I enclose certain results of Mr. Northrup's 
study as EJxhibit III. 

Sincerely, 
HENRY E. SETFABTH, 

Chairman, TAA Transport Labor Committee. 

EXHIBIT I.—AVERAGE ANNUAL COMPENSATION PER EMPLOYEE, RAILROADS AND OTHER INDUSTRY GROUPS. YEAR 
1970 

Wages and 
Industry salariu    Supplamants Total 

1. Railroads  
2. Ottiar transportation  
3. Communications and iitilitias  
4. Manufacturing _  
5. Mining  

SiNirc*: Survty of Current Business (Depirtment of Comnierce). 

»,774 (I.S18 »1.2SZ 
9.981 1.094 11.075 
9,897 1,464 10.361 
8,150 1,202 9,3S2 
9,262 1,140 10.402 
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EXHIBIT III 

MORTHRUP STODY ON AID TO STRIKIMG WORKERS 

Dr. Herbert R. Northrup, Professor of Industry, Hharton School 

of Finance and Coonierce, University of Pennsylvania, with an 

extensive labor-management relations background not only as an 

academician but also In government and Industry, has been conduct- 

ing an in-depth study for afyproxlmately a year of various fonss 

of financial aid to striking workers.  Certain results of that 

study, as of August, 1971, are attached. 
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The 1970 General Motors Strike 

The 1970 General Motors strike was the first big national strike 
to involve thousands of strikers participating In welfare since the General 
Electric strike In 1969.  Michigan experienced the greatest Impact of having 
strikers on public relief.  According to Michigan's Department of Social 
Services, about 75,000 General Motors strikers (representing approximately 46 
percent of Michigan's General Motors strikers) were certified for food stamps. 
Enclosure (1) displays the number of persons participating in the food stamp 
program and the dollar value of food stamps Issued, before, during and after 
the strike.  Note that by October the number of participants in the program 
and the total value of food stamps Issued had nearly doubled since September. 
In November, total persons and cost had more than doubled.  Of special Inter- 
est is the fact that both the "percent of bonus value to total value" and 
"average bonus per person" were highest during the eight month period which 
was the heaviest part of the strike.  Vfhat this means Is that recipients were 
receiving stamps at a lower personal cost.  This situation is common during 
a strike.  This situation occurs when strikers receive such a small amount in 
strike benefits that they qualify for large stamp bonuses.  Obviously, this 
results in a higher cost to the government. 

Enclosure (2) Illustrates the effect of the strike on the Food Stamp 
Program.   It Is evident from the graph that striking workers began accepting 
food stamp assistance soon after the strike began and many were still receiving 
stamps after the strike was settled.  The rise and fall of persons on public 
assistance who were issued food stamps during the period October 31, 1970 - 
December 31, 1971 demonstrates striker participation In Public Assistance pro- 
grams. 

Enclosure (3) exhibits the number of strikers participating in the 
Aid to Dependent Children Program (a Public Assistance program) during October, 
November and December 1970.  The effect this had on the Aid to Dependent 
Children program Is pictured In Enclosure (4). 

The Impact of the strike on all of Michigan's money payment programs 
is best portrayed in a graph provided by the Michigan Department of Social Serv- 
ices in Enclosure (5). 

Our Investigation of the situation in California has not been com- 
pleted at this time.  However, the following information provided by the Chief 
Administrative Officer of Los Angeles County might be of Interest and value. 
He said, "a total of 309 employees on strike from General Motors received finan- 
cial assistance in the Aid to Families with Dependent Children program.   Finan- 
cial assistance afforded these recipients totaled $222,848."  This represents 
an average payment of $721.19 per family.  Considering the strike lasted 71 
days, this means that each family received about $10 a day in Public Assistance 
benefits.   In addition, these same families also were provided strike benefits 
of approximately $40 per week.  As public assistance households they were also 
eligible for food stamps.  My findings show that, using a family of four as an 
example, the striker would be able to purchase $106 in food stamps for about 
$50.  Adding the above sources of income together, a General Motors striker In 
Los Angeles County could have received more than $120 per week. 
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The 1970 - 1971 Westlnghouse Steam Division Strike 

On August 29, 1970, 5,132 United Electrical, Radio and Machine Workers 
of America struck the Hestlnghouse Steam Division, Lester, Pennsylvania.  The 
•trlke lasted 160 days. 

This strike exemplifies a union's capability to sustain, with public 
assistance, a prolonged strike without paying strike benefits. It is against 
the D£ constitution to pay benefits to members while they are on strike. 

The greatest Impact of the strike was felt at the Delaware County 
Board of Assistance, Chester, Pennsylvania.  Approximately 40 percent, or 2200, 
of the Westlnghouse strikers live In Delaware County.  One week after the strike 
began, over 150 of these strikers were certified for food stamps.  The Exec- 
utive Director of the Delaware County Welfare Office estimated that about 2000 
Lester plant (Westlnghouse) strikers were certified for food stamps before the 
strike was settled.   Enclosure (6) portrays the situation in Delaware County, 
Pennsylvania,  There was such a large number of strikers seeking assistance in 
the form of food stamps and cash payments that the Delaware County Welfare 
Office was forced to close its doors to welfare applications by 10:00 a.m. each 
day during the early part of the strike. 

The Delaware County Welfare Department does not use any special codes 
or accounting procedures to distinguish striker from non-striker clients. 
Therefore, a request was made to the Delaware County Board of Assistance and 
the Department of Public Welfare, Comnonwealth of Pennsylvania for statistical 
data on the number of persons participating in Public Assistance Programs during 
the period of the strike.   Enclosure (7) Illustrates the data received. 

As delineated In Enclosure (7), during the time of the strike there 
was a significant climb In the number of persons participating in both the 
General Assistance (GA) and Aid to Dependent Children (ADC) Programs.  Mention 
should also be made of the differences depicted as to the effects of the strike 
on the GA and ADC Programs. 

The General Assistance program functions as sort of a catch-all for 
the Public Assistance Programs.  For example, when a striker experiences a 
need for emergency cash aid, he is placed on the General Assistance Program. 
If the client Intends to continue receiving cash grants, an attempt Is made to 
transfer him to one of the other Public Assistance Programs.  This is done 
because programs such as ADC are supported by federally matched funds while GA 
is a state funded program.  Therefore, as the strike progressed and more 
striking workers sought and received cash aid, those who were eligible for ADC 
but who were on the GA Program were transferred.  When the strike was settled 
on January 25, 1971, most of the strikers participating in Public Assistance 
were no longer receiving cash aid under the General Assistance Program.  This 
explains the small decline in GA participants after the strike as compared to 
ADC participants. 

One additional point should be made regarding Enclosure (7). The 
graph representing participation in the ADC Program shows that following the 
strike, the reduction in the number of ADC clients was gradual rather than a 
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sharp decline.  The Executive Director of the Delaware County Board of 
Assistance explained that during the strike a number of strikers discovered 
they were eligible before the strike for various forms of income supplesients 
under Public Assistance.  When given the option to withdraw from or to remain 
on welfare when the strike had ended, many decided to continue receiving eup- 
plemental aid, 

California Example 

The average California worker earns $150.48 per week or $3.80 an 
hour (in nondurable goods the average Is $138.62 or $3.61 an hour and in durable 
goods the average la $156.78 or $3.90 an hour).  It is estimated that a wage 
earner, with a family of four, in the aforementioned categories (average, non- 
durable and durable) would net $125.88, $118.46 and $131.74 per week respect- 
ively (net wages were computed assuming the following deductions:  federal taxes, 
social security, disability Insurance, and union dues). 

An individual on strike in California could expect to receive about 
$40 per week in strike benefits if the striker's union provides strike aid coo- 
parable to that paid United Auto Worker members during the General Motors 
strike.  Eligible strikers could also expect to receive (still using a family 
of four as an example) $106 in food stamps for about $50.  After all Income 
adjustments are made, the Aid to Dependent Children Program can contribute up 
to $178 per month Co those who are eligible. 

A summation of the various benefits available reveals that a CallfomU 
striker could have a weekly disposable Income of $94.89.  When compared to the 
wage categories mentioned above (average, nondurable and durable), it is sur- 
prising to discover that a striking worker could possibly receive approximately 
75 percent of the average California worker's net wage, 80 percent of what the 
nondurable worker nets, and 72 percent of a durable worker's net wage. 
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i:nclosurc  (2) 

100. 

.    - FOOD ST.^.VP PTIOCri^M - 

STATE 0? 1!IC!'.IC/V; 
JULY  1970 - FEeS'JASY  1971 

_L 
7/31 6?ii~j     yTIo        ToTlT      11/30 

I  General Xctors 
I    Strike 
SEP u - ;;ov 20, 1970 

iihy -rTTT -7T2i 

 TOTAL PE?so:;3 ?AST:CI?A~I.'C 
PERso;;s ir. PU.LIC ASSISTANCE HO'JSEHOLDS 

 ..   PERSONS   IN rX.V-l-UrLIC ASSISTA:Ci nCJSDIOLDS 

Source:    State of Kichlgsn,  Departr<nt of Soslal Services 
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L—'losure (3) 

AID TO i>r?:z2£;:; cnxi^To::: 
cn:z?Ji. :-ioicr.3 sr-.r:!?, r/::iLizs. rir coiiNiY 

ocicria, ;;ovrc:i--. .us i/Ecs^sa 1570 
1       — =^- 

r-icb-i- of >V^<.lics 
Co'iuty October li/O rcvc-it.: ir/C Dccc^ibcr 1?7Q 

Entire S:.--.'. 2,S51 22,797 18 ,317-' 

Alco=n 1 4 1 2 
/dssr 12 36 39 
Allssi^ .   I .   11 21 
ill-arj: 2 2 3 
Aatrin 1 3 4 

/^ecnc .»• 14 10 
Eai-ry 1 28 27 
Bay 3A8 767 605 
Bii-ritn 3 9 7 
Srs=ch 1 1 — 

tllhOUR 1 » 46 
Chi-lcvoi:: ~ I •— 
Cliatcn 1 46 62 
Eaton 33 222 KZ 
Ii=l£t — 2 4 

Gane:cc 1,445 8,829 6 ,879 
Glj.i-rfin — 1 2 
Cr.-.nJ Vrcvcrcc — — 2 
Oretict C 139 111 
Bcushtoa — 2 ( 2 

Kuxon ^ 9 11 
iBghcn 118 660 687 
Ioal£ •1- 87 60 
lOECO » 1 1 
lEsbella 2 IS 18 

Jac;^scn .. •    2 2 
ll3l=L:£.ZOO — 3 5 
Ktut 14 127 159 
liSpsi-r 35 299 327 
Loasves 1 5 U 

Livii-.;Stcn ,   „ 12 20 
'.'^zc'.ib 9 107 119 
!ii:ii3tas — "^ 2 
:^:o-tr. •— 2 3 
Miul£z.^ 8 120 150 



626 

• 
-2- 

KU-~ ̂ cr cj rzr:: li.ics 
County CctObM-   1-/V 0        «[ 0V£2bir It: •0          iieccncsr i;>0 

5 

1 

90 
5 
2 
3 
8. 

«7 
3 
1" 

9 

Or.iaaui 
OsK-^av 
Osccd£ 
Ottawa 

1C5 3,261 
6 
1 

• 9 
.4 

2,599 
7 
1 

M 
3 

Sesi^-nc/;* 
St.  Clf.lr 
St.  Jo-jcph 
Siiteuiicsc-e 
Tx'.ECola 

3S5 
9 

78 
a 

3,016 
23 

4 
SOI. 

2,399 
27 
3 

487 
169 

Vrn Buren 
V5isht3r-".-j 
Ka>-ne 
i;c>:iore5 

2 
361 

9 
19'. 

3,877 
2 

U 
170 

3,294 
2 

Source of Data: State of XlchljsEf., De?srtr:ent of Social Services 

I 
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Enclosure (^) 

AID TO DHrEVOVNT CMTinv?;-: I'ROCifM 
(L'ncr!plo>cc-j'ar>.nL 5:£-cnt) 

State of Michigan 

Percentage of Change Over the Sace Month In the Previous Year 

160<v> 
1561.37 ," 

IK'?. 

Itpp, 

1970 

1 
1970 

I  ' 

upa. 

12P^- 

up 
IflM. 

s^o 
452-  . 

709 

ISO. 
•5?7,/.7 

5(50 J970 

304.OT 

1970 
1970 1971 

AL'G SEP OCT NOV DEC JAN 
100 
-t— 
0 '.96" 1 OCQ * 969 1969 1969 1970 

General .Voters Strike 
Sep 14 - .«iov 20, 1970 

.Source of Data: State of Michigan, Departr-cnt of Social Services 
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..•closure  (6) 

20,000 

18,000 

E 16,000 

•o 16,000 
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-0 
o 
• 

12,000 

M 10,000 
• 
g 

8,000 

0 
6,000 

• 

z 
4,000 
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Mr. DiNOELL. The next witness is Lyle Fisher, vice president of pub- 
lic affairs and personnel relations of 3M Company. We are happy to 
welcome you, and our friend and colleague, Mr. Quie of Minnesota, 
requested he be able to introduce you but ne has informed the commit- 
tee he is tied up in pressing business on his committee and is not able to 
be with us. He expresses hi^h regard and that you are among the 
highly important men in busmess and asked that every possible cour- 
tesy be extended. 

STATEMENT OF LYLE H. FISHEE, MEMBEE, nrDUSTRL&L KELA- 
TIONS COMMITTEE, NATIONAL ASSOCIATION OF MANTIFAC- 
TUREES; ACCOMPANIED BY J. P. MATTUEEO, DIEECTOE, LABOE- 
MANAOEMENT EELATIONS, AND EANDOLFH M. HALE, WASH- 
INGTON EEPEESENTATIVE, INDUSTEIAL EELATIONS 

Mr. FISHER. Thank you, Mr. Chairman. 
Mr. DINGEIAL. Mr. Fisher, if you will identify the gentlemen with 

you for purposes of the record and see you are fully identified your- 
self, then we will recognize you for your statement. 

Mr. FisHEE. Thank you. Congressman. 
My name is Lyle Fisher and I am, as you indicated, vice-president, 

public affairs and personnel relations of the 3M Co. 
On my left is Randolph Hale, Washington representative, Indus- 

trial Relations of the National Association of Manufacturers and on 
my right is J. P. Matturro, who is director of labor management rela- 
tions for the National Association of Manufacturers. 

Mr. DiNOELL. Proceed. 
Mr. FISHER. It is our intention to paraphrase the actual testimony 

we have submitted to you and reduce it to an oral statement briefer 
than that which we have presented. 

Mr. DiNGELL. That wQl be most helpful and without objection, Mr. 
Fisher, we will see to it your full statement is inserted in the record 
following your verbal summary. 

We are more than pleased to recognize you for such comments as 
you wish to make. 

Mr. FISHER. We, of course, welcome and appreciate this oppor- 
tunity to appear before your suboommittee and "we are appearing, as 
you understand I am sure, in behalf of the National Association of 
Manufactui-ers, on whose Industrial Relartions Committee I serve as 
a member. 

Practically all members of this association are subject to the Labor 
Management Relations Act, 1947, as amended, and many would come 
under the purview of the wnergency disputes provisions of title II 
of that act. 

In addition, since the manufacturing industry is directly affected 
by disruptions of service in the transportation industry caused by 
labor strife, we have an immediate interest in legislation involving 
the resolution of these labor disputes. 

This interest also stems from our concern about the potential spill- 
over effects on the manufacturing industry of labor conditions and 
legislation affecting other industries, such as transportation. 
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This subcommittee has before it a number of bills that would amend 
either or both title II of the Labor Management Relations Act, as 
amended, and the Rail-way Labor Act. Without discussing the details 
of each of these legislative proposals, we believe that none is directed 
at resolving tlie t«sic cause of the problem of emergency disputes, 
and that some would, in fact, aggravate the problem. 

My oral testimony will be a review of the major points of the 
statement. It will be a broad review of the industry's jxwition on the 
entire subject of emergency disputes and its relation to the current 
state of labor-management relations and I will refer to the pending bills 
where appropriate. 

Initially, I wish to emphasize to this distinguished subcomjnittee 
that industry considers this subject as being related to far broader 
issues involving the total labor-management relationship than the need 
for only emergency strike legislation. 

Since the problem is substantially more profound, it requires con- 
siderably more attention and action than legislation designed to deal 
with merely one facet of it. 

The urgency of directing such attention has been magnified by the 
current economic state of our Nation in which a dangerous inflation 
and its severe consequences necessitated the very recent action of the 
President to freeze temporarily wages, salaries, prices and rents. 

We support this action and firmly believe that to a large degree, it 
"was required because the awesome power of organized labor to extract 
huge wage settlements unrelated to productivity increases has ac- 
celegrated the inflation our Nation has been experiencing these past 
several years. 

The crises, which collective bargaining ever more increasingly has 
experienced of late and inflationary settlements that follow such strikes 
or threat of such strikes have attracted increasing attention on the 
American scene. 

At stake are the free collective bargaining process and the economic 
system which has scaled heights unmatched in history, but whose 
supremacy is, for the first time, being successfully challenged by other 
nations. 

The concern shared by labor and management alike is that agitation 
over strikes and inflationary settlements may provoke misdirected 
measures addre-ssed to symptoms, not causes. 

The approaches to the fundamental problem that are described 
hereafter are intended to restore a measure of balance in the bargaining 
procesSj and thereby preserve and promote free collective bargaining 
which includes the right to strike. 

The current concern over strikes and inflationary settlements is 
largely a manifestation of a deeper, more significant concern over the 
tremendous growth in union power during the period following World 
War II. 

Although a basic purpose of the Wagner Act in 1935 was to en- 
courage trade unions, tne growth of union power in recent years 
has gone far beyond anything which the 1935 Congress could have 
foreseen or intended. 

Congressional recognition of how far the balance of power has 
shifted is strikingly evidenced by its two major attempts in the postwar 
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period to reestablish a measure of control over the burgeoning trade 
union movement—in 1947 in the Taf t-Hartley Act and again in 1959 in 
the Landrum-GriflSn Act. 

Therefore, if such strikes do occur are bigger and longer and more 
critical now, and if bargaining setlements are becoming outsized, it is 
basically because the excessive and constantly growing power of the 
trade union movement has acquired a position of dominance over 
American industry and the American economy. 

H.R. 3595 and a provision in H.R. 10433, in our opinion, would 
merely expand union power and further aggravate the imbalance be- 
tween labor and management. 

There appear to have been at least two major causes for this star- 
tling growth of union power: First, the unquestionable indeed, frank, 
prounion bias of the NLRB: and second, the concentration of union 
representation for entire industries in one union or, in recent years, 
in coalitions of unions operating as one. 

The prounion bias of the NLRB includes decisions such as the fol- 
lowing : 

Subordinate and subvert the rights of individual employees to the 
organized power of unions; 

Encroacn upon management's authority to operate efficiently and 
thus compete effectively in a free economy; 

Expand union power to apply coercive pressures on individuals, on 
employers, and upon the Government itself; 

Cede to unions special privileges not enjoyed by any other segment 
of society; 

Fail to provide proper protection of the public interest. 
The basic goal of tlie Wagner Act was to allow the employees in a 

plant to meet and bargain with their employer as a group, instead of 
as individuals. This is how it started, plant by plant, toolroom by 
toolroom, shop by shop. But over the last 35 years, two tilings have 
been happening. 

In many of our leading industries, the plant by plant and company 
by company organization of employees has been accomplished liy a 
single imion, which thus moved into a dominant position vis-a-vis the 
employers in the industry, often resulting in industrywide or area- 
wide bargaining. 

Even in industries where a number of unions have obtained repre- 
sentation rights, the unions have adopted a strategy of "coordinated" 
or "coalition" bargaining, designed to parallel the strength of the in- 
dustrywide unions in the single union industries. 

Plainly stated this results in union monopoly, even to the extent 
that the union members themselves have little, if any, chance to de- 
termine their own economic fate. 

The current public concern over big strikes and big settlements is ac- 
tually a concern over the most irritating aspect of a deeper, more basic 
concern; that is, that unions are too big and too overpowering. 

Consequently, it seems only appropriate that Congress should ad- 
dress itself primarily to the root cause of the whole problem. We do 
not believe that the bills before this subcommittee address this prob- 
lem- A piecemeal approach, focusing only on certain aspects, will not 
remedy this critical situation in labor-management relations today. 

«e-87i o—Ti—pt; 
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It would appear most appropriate, therefore, for Congress to ad- 
dress itself without delay to both the short-range and the long-range 
aspects of restoring a proper balance between the bargaining strength 
of^employers and unions. 

This should include immediate attention to legislation which would 
restore a balance in law, among other things, by reversing the effect 
of the many prounion areas described pre\'iously. 

If American employers are ever to be able to regain a position of 
bargaining equality with unions, they must be relieved of these extra 
legal and inequitable restrictions imposed on them in the legal area. 

Congress should consider how best the problem of union monopoly 
resulting from industrywide imions and other forms of multiplant 
bai^ainmg should be met. To this end, it would seem most appro- 
priate that a congressional joint study committee be established to 
study all aspects of this problem, including the volunimous evidence 
developed to date. 

There are three categories of employers where strike experiences 
have caused concern among the general public: 

The Federal, State, and local governments, as employers, which is 
certainly not the scope of this hearing. 

Industry in general, where emergency strike situations are covered 
by title II of the Taft-Hartlev Act 

Employers covered by the Railway Labor Act (railroads and 
lairlines). 

Let's look briefly at Taft-Hartley, title II. The "emergency strike" 
provisions of title II of Taft-Hartley (sections 206-210) represent 
a carefully worked out solution to a tremendously difficult problem. 
The problem, simply stated, is how do you accommodate two funda- 
mentally desirable objectives. I think this is the point you made 
earlier. Congressman—^to protect the national health and safety when 
threatened by a labor dispute; and to protect the free collective bar- 
gaining in American industry, in that order, incidentally. 

This problem arises from the generally accepted fact that where 
the parties to a dispute believe that Federal intervention is clearly 
available at the end of the bargaining road, bargaining usually 
disappears. 

Consequently, any statutory procedure which encourages Govern- 
ment intervention (other than traditional, legally established volun- 
tary mediation procedures) stultifies bargaining. We feel certain 
features of the bills under consideration by this subcommittee are 
deficient in this sense. 

On the other hand, no President can allow his country's basic 
strength to disintegrate because of a labor dispute. The conflict is clear, 
the issue is difficult, the ultimate congressional choice is important. 

Congress achieved a workable and time-tested balance of those two 
objectives in Taft-Hartley's title II. The occasion for Federal inter- 
vention is limited to strike situations determined by the President to 
imperil the national health or safety. 

The extent of Federal intervention is limited to an 80-day injunction 
against a strike or lockout, during which the parties are required to 
continue bargaining, a last-offer vote of employees shortly before the 
injunction terminates; and a report by a board of inquiry concerning 
the issues involved in the dispute, but with no power to make recom- 
mendations or findings concerning the merits of those issues. 
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The terminal point of Federal intervention in the absence of settle- 
ment o:J the dispute by cwllective bargaining during the period of the 
injunction is the submission by the President of the matter to Con- 
gress for last-ditch action as appropriate. This last procedure is highly 
significant; Congress always has tne power to enter as final judge at 
the end of the line. 

This long debated and carefully considered procedure has preserved 
collective bargaining with only a needed minimum of Federal inter- 
ference, and represents a workable melding of the country's basic 
labor-management needs with the preservation of a free economy. 

Over 20-years' experience under title II has shown that on balance, 
Congress decided wisely in 1947. In the 29 emergency situations in 
which its provisions have been invoked, all but six strikes have been 
settled within a few days thereafter. 

And even these exceptions resulted primarily from confused repre- 
sentation situations which could well have been resolved earlier 
through more adept NLRB action. 

Hence, in actual practice and thi-ough sparing use, title II has 
attained its basic objectives; i.e., preserving the Nation from work 
stoppages of a calamitous character without undercutting the basis for 
the collective bargaining process. 

It is apparent that the "open end" nature of title II is the major 
feature of the statute that has in practice proved a deterrent to strikes 
imperiling the national health or safety. 

The absence of Federal power to pass judgment has tended to induce 
industries and unions to recognize that governmental intervention, pre- 
empting the traditional mediation services, is not helpful to either side, 
and that their best interests lie in settling their differences at the 
bargaining table, under the pressures of bargaining and without access 
to the escape hatch of the third-party decisionmaking. 

The binding arbitration features of many of the legislative proposals 
under consideration here do not meet this standard which is necessary 
to encourage responsible and free collective bargaining. 

Therefore, a major recommendation is that the emergency dispute 
provisions of Taft-Hartley, title II, having worked well, should be 
left as is. However, we recognize the risk that even these provisions of 
the act could lose much of their efficacy if excessively invoked, or 
where its boards of inquiry presumed to make extra legal "recom- 
mendations." 

Section 10 of the Railway Labor Act provides that if, in the judg- 
ment of the National Mediation Board, a dispute between a carrier 
and its employees "threaten(s) substantially to interrupt interstate 
commerce to a degree such as to deprive any section of the country 
of essential transportation service, tne mediation board shall noti:fy 
the President, who may thereupon, in his discretion, create a board 
to investigate and report respecting such a dispute." 

In fact, in practically every case the unions have refused to accept 
the Board's recommendations and have simply used them as a floor 
from which to negotiate higher settlements. 

In such situations, the railroads and airlines are at a distinct dis- 
advantage because they have been told by Government officials that 
it would be "unthinkable" for them not to accept an emergencv board's 
recommendations; and they are. enterprises broadly regulated by 
agencies of the Federal Government. 
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The interstate Commerce Commission and Department of Trans- 
portation have broad regulatory powere over most aspects of railroad 
operation including tariffs, safeiy regulations, operating rules, et 
cetera. In the case of the railroads the balance of power is further 
tilted in favor of unions by the requirements of the railroad unemploy- 
ment insurance laws that force railroads to actually finance a strike 
against themeslves. 

It seems readily apparent that H.R. 3595, particularly, is designed 
to continue and even enhance this enormous and intolerable power 
which the unions have over the railroad industry. 

Many of the employers who are subject to the Railway Labor Act 
feel that in the long nm their interests are better served by having 
some form of finality in the disputes procedures. 

We recognize that these industries are unique because of their 
quasi-pu:blic character, and for other reasons, not the least of which 
is an imbalance of power in favor of the unions, and that they have 
special labor dispute problems. 

This testimony does not recommend any specific solutions to those 
problems, but we recognize their position that special measures may be 
warranted. However, we do recommend that the solution to this special 
problem should be one that encourages free collective bargaining by 
emphasizing to the parties that the Government will not intervene in 
their behalf. 

The views of the transportation interests should be thoroughly 
aired and considered, as you are certainly doing. 

Nevertheless, everyone should be cognizant that there is a danger, in 
fashioning solutions to special problems in special industries, of creat- 
ing an atmosphere conducive to third-party intervention in other in- 
dustries. 

To avoid the possibility of such a reaction taking place, we reaffirm 
our belief in the fundamental soundness of free collective bargaining as 
the best and most practical vehicle for reaching mutually satisfactory 
settlements in industry generally. 

We reiterate our opposition to third-party intervention for industry 
generally in any form, except as is currently provided under title II 
of the Taft-Hartley Act, or as provided by the Federal Mediation 
and Conciliation Service. 

What steps should Congress avoid in tlie area of emei-gency strikes ? 
As with almost any critical problem with which Congress must wrestle, 
the problem of crisis strikes hjis produced a number of suggested "fail- 
safe  solutions. 

Some of the suggested remedies, again as in all fields of congressional 
concern, have specious surface appeal of efficiency, simplicity, and 
logic But on careful examination, most of these suggestions can be 
shown to be damaging to free collective bargaining and our economic 
system. 

The most frequently proposed solution to threatened or actual strikes 
which are creating either an emotional or a real crisis is compulsory 
arbitration of the issues involved while employees remain at work 
during and after the arbitration proceedings. There are three basic 
and fatal defects which inhere in this proposal. 

First, it is our belief that compulsory arbitration and free collective 
bargaining are incompatible bedfellows. In situations where a union 
and employer know that compulsory arbitration lies at the end of the 
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road, history dictates that they will devote their energies to "making 
a case" for arbitration rather than bargaining seriously under the 
nornial pressures to make decisions which otherwise would not be 
made. 

Second, the fond belief that compulsory arbitration will limit or 
eliminate strikes and other concerted union pressures is not borne out 
by the experiences of other countries as well as our own and several 
of our States. 

Strikes in such countries have been occurring in greater number and 
severity over the years despite—and maybe because of—the existence 
of compulsory, third-party determination of the issues in bargaining 
disputes. 

Our own experience with the War Labor Board in World War II 
and the Wage Stabilization Board during the Korean hostilities are 
two examples which come readily to mind. 

Moreover, the inability of the Government to enforce com[)ulsory 
arbitration awards in the face of concerted union and employee ef- 
forts to undercut them through stoppages (wildcat or otherwise), slow- 
downs, overtime i-efusals and, indeed, the entire gamut of work inter- 
ference, can be documented. 

Political forces in aid of either side become even more polarized 
under such a system and the marehalling of power combines tends 
to result in nationwide oonfronitations, with the public caught in 
the crossfire. 

Third, compulsory arbitration puts the power of detennining la)bor 
costs and conditions on the shoulders of third parties who usually 
have little or no familiarity with the industry and its employees, 
and no responsibility for the practical impact of the employment 
conditions imposed. I think that point was well made in the discus- 
sions earlier this morning. 

A significant spillover of this factor is that many employees on 
whom an allegedly overgenerous wage settlement has been thus forced, 
may feel the need for offsetting price increases. Inevitably, siach 
compulsory arbitration of wage settlements will lead to pressures on 
prices, and then to clamor for Government price fixing. 

No matter what additives are included, or what forms a compulsory 
arbitration procedure takes, a solution in this direction suffers these 
defects. 

Now, another step Congress should avoid in encouraging strikes 
is Government seizures. In reality this proposal is but another form 
of compulsory arbitration with all of its defects and dangers, but it 
is also more totalitarian in concept. It is completely inconsistent not 
only with the principle of free oolleotive bargaining but also with 
the principles upon whioli our form of government is based. 

A perennial proposal is that boards of inquiry provided for under 
title II of Tart-Hartley be granted additional authority to make 
recommendations for the resolution of issues in a labor dispute which 
would be publicly released but which would not be binding upon the 
parties. 

On the basis of prior exjierience, Congi-ess explicitly rejected this 
approach in Taft-Hartley. A ready answer to this proposal lies in a 
comparison of the experience mider Taft-Hartley boards, which do 
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not make reoommendations, with that under the Railway Labor Act, 
whose emergency boards have always exercised the power to recom- 
mend. 

As we have seen, after decades of experience under these two dis- 
similar laws, it is apparent that collective bargaining under Taft- 
Hartley is still alive while under the Railway Labor Act it shows 
few visible signs of life. 

Some commentators have suggested that Congress explicitly au- 
thorize the President to utilize a broad choice of modes of interven- 
tion at his discretion. This carte blanche tfiohnique, usually called the 
"arsenal of weapons" approa<:ii, is often supported as one which will 
encourage bargaining settlements because "the parties won't know 
what's coming. 

With the exception of H.R. 3595, most of the bills before this sub- 
committee appear to adopt this approach in varying degrees. 

Such a solution and its supporting rationale are, I believe, products 
of wishful thinking. The range of executive choice of weapons is 
not only limited, but, as most union officials would be willing to bet, 
predictable. 

In effect, the "arsenal of weapons" approach tends to encourage the 
temptation on the part of negotiations to sit tight at negotiaticms, 
and take their chances on doing better under whatever mode or modes 
of intervention the President will come up with, to the detriment 
of collective bargaining. 

Areas of potential aid can be separated into two categories: (a) 
those which appear to have general management aoceptEU>ility, and 
(6) those on which there is less unanimity but which may warrant 
experimentation. 

It would be appropriate for employers generally to increase em- 
ployee and public knowledge in the area of liasic economic education, 
and tiirough appropriate publications, disseminate educational eco- 
nomic information covering wage and benefit guidelines, labor reld- 
tions aspects of foreign competition, and so forth. 

The expertise and skill of FMCS is an essential bulwark of free 
collective bargaining. It is important that Oongrees assure the high 
quality of the service by providing ample funds for full staffing with 
men of experience and stature, ana for periodic professional traming; 
and reasserting in unmistakable language the independent status of 
the service as a separate Federal agency, with exclusive responsibility 
for governmental intervention. 

Communications and rapport between top union leadership and its 
members must be improved t» facilitate the acceptance of settlements 
arrived at in good faith through collective bargaining, therefcy reduc- 
ing the alarming rate of rank and file rejection of such settlements. 

One major branch of American industry, oonstruotion, has been 
a prime example of the national waste inherent in excessive union 
power and the erosion of the collective bargaining i>roce8S. Unions in 
the construction field have acquired so dominant a position that our 
vaunted American technology is largely nullified, primitive construc- 
tion techniques are perpetuated, to tlie time of billions of production 
dollars lost each year to homeowners, tenants, and industrial concerns. 

Wage and benefit costs are spiralling out of control again at the 
expense of the citizen and business who want to buy, rent, modernize, 
or expand. 
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The very work force in the construction industry is artificially re- 
gtricted because of the shortsighted attitudes of the union officials 
who control the industry. 

The current administration has been moving on a number of parallel 
fronts to grapple with this CTiti(».l situation, as are many conscientious 
construction and manufacturing employers and some union leadership. 

We recognize and applaud the limited suocesses which have been 
achieved to date by the administration. However, the efforts of the 
administration, the Congress, and employers must be pursued vigor- 
ously to deal effectively with these problems in terms of their root 
causes. The threaJt to America arising from the volcanic explosion 
of construction coats is clear, the n&Si to counter and control it is 
imperative. 

In a nximber of industries, critical strikes, brought on by failure 
of eitheir or both parties to understand fully the otl^rs position, have 
been reduced by the establishment of informal discussion committees 
or subcommittees which operate during periods well in advance of 
regular negotiations. 

Committees of this nature permit unpressured research and discus- 
sion of mutual problems, particularly of the sometimes complicated 
benefits issues which can become confused if introduced only during the 
crisis stages of the bargaining period. 

To be effective, these committees should operate informally, without 
commitments being made or negotiations taking place. More wide- 
spread and conscientious use of the informal prenegotiations commit- 
tees could be helpful in limiting the number and severity of crisis 
strikes. 

In a few instances, labor leaders and management themselves have 
decided to forgo the use of strikes or lockouts (economic force) as the 
terminal point of collective bargaining disputes. 

As a substitute terminal point, the parties themselves have agreed in 
advance that, if their impending collective bargaining should produce 
an impasse on certain issues, such issues would be submitted for final 
and binding decision b^ a panel of arbitrators voluntarily established 
and named by the parties for that purpose. 

Thus, through the process of collective bargaining, the parties them- 
selves have protected the employees, the companies, the union, and the 
public generally against the damages caused by strikes or lockouts. 

This procedure should not be confused "with compulsory arbitration. 
Instead of the parties having arbitration forced upon them, they have 
collectively bargained to use arbitrators of their own choosing. 

Instead of destroying collective bargaining as does compulsory arbi- 
tration, evidence to date generally indicates that, where voluntary arbi- 
tration has been planned by the parties, it may be used by them to 
enhance their negotiations and arrive at settlements without ever reach- 
ing the point of arbitration. 

For emphasis, we reiterate, the problem before us is not one of emer- 
gency strike legislation, and for that reason we have not limited our 
remarks merely to the bills before this subcommittee. 

It is a far deeper problem, a problem of undue concentrations of 
collective bargaining power, power of two kinds: namely, strategic 
union power to cut off essential production and services, thus to create 
national emergencies and force Government intervention; and, more 
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importantly, in the long-range union bargaining power to enforce 
inflationary wage and benefit increases. 

The need is not for new measures or an arsenal of measures to deal 
with national emergency disputes. The real need is for a thorough 
examination of these concentrations of labor power, examination of 
their roots and consequences and the establishment of a legislative 
framework which will create a proper relationship of bargaining 
strength among employees, their employers, and unions and, as afore- 
mentioned, at a power level which our economy can tolerate so as to 
enable and foster meaningful and free collective bargaining. 

Pending such investigation and legislative formulation, we believe 
the national interest will be served by a program wherein the national 
emergency provisions of the Taft-Hartley Act would remain un- 
changed. Where used, they have generally worked out. 

Also, administrative agencies and the executive branch of Grovem- 
ment will not intervene in any labor-management controversy unless 
required to in accordance with statutory requirements and such inter- 
vention must be confined strictly to statutory procedures. 

The need is not for more uncertainty, it is for absolute certainty that 
the Government will not intervene unless absolutely and finally re- 
quired to in the national interest. 

Finally, the Congress forthwith should address itself, in depth, to 
the question of the dangerous and damaging effects of the current im- 
balance of power in labor-management relations and the means of 
remedying that imbalance in the public interest. 

Thank you for your attention and this opportimity to present the 
views of the National Association of Manufacturers on this vital sub- 
ject. 

(Mr. Fisher's prepared statement follows:) 

STATEMENT OF LYLE H. FISHER ON BEHALT OF THE NATIONAL ASSOCIATIOS 
OF MANTJFACTUBKRS 

My name is Lyle H. Fisher and I am Vice President, Public Affairs & Personnel 
Relations, of the 3M Company. 

I welcome and appreciate this opportunity to appear before your Subcommittee 
on behalf of the National Association of Manufacturers, on whose Industrial 
Relations Committee I serve as a member. 

The membership of the National Association of Manufacturers, a voluntary, 
non-profit business organization, includes employers of all sizes—large, medium 
and small—whose products account for a major portion of all manufactured 
goods in the United States, and who employ a substantial percentage of the na- 
tion's total work force. Practically all members of this Association are subject 
to the Labor Management Relations Act, 1!M7, as amended, and many would 
come under the purview of the emergency disputes provisions of Title II of that 
Act. 

In addition, since the manufacturing industry is directly affected by disruptions 
of service in the transportation industry caused by labor strife, we have an 
immediate interest in legislation involving the resolution of these labor dis- 
putes. This interest also stems from our concern about the potential spillover 
effects on the manufacturing industry of labor conditions and legislation affect- 
ing other industries, such as transportation. 

Accordingly, our members are vitally concerned with the administration and 
application of Title II, as well as labor legislation directed at the transportation 
Industry, and therefore, recognize the importance of making their views known 
to members of Congress on legislation designed to amend procedures for settling 
emergency disputes. 
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This Subcommittee has before it a number of bills that would amend either 
or both Title II of the Labor Management Relations Act, as amended, and the 
Railway Labor Act. Without discussing the details of each of these legislative 
proposals, we believe that none is directed at resolving the basic cause of the 
problem of emergency disputes, and that some would, in fact, aggravate the 
problem. 

During my testimony, which will be a broad review of industry's position on 
the entire subject of emergency disputes and its relation to the current state of 
labor-management relations, I will refer to these bills where appropriate. 

Initially, I wish to emphasize to this distinguished Subcommittee that industry 
considers this subject as being related to far broader issues involving the total 
labor-management relationship than the need for only emergency strike legisla- 
tion. Since the problem is substantially more profound, it requires considerably 
more attention and action than legislation designed to deal with merely one facet 
of it The urgency of directing such attention has been magnified by the current 
economic state of our nation in which a dangerous inflation and its severe 
consequences necessitate the very recent action of the President to freeze tem- 
porarily wages, salaries, prices and rents. We support this action and firmly 
believe that to a large degree. It was required because the awesome power of 
organized labor to extract huge wage settlements unrelated to productivity in- 
creases has accelerated the inflation our nation has been experiencing these past 
several years. 

I.   THE  SCOPE OF THE  PBOBLEH 

In America, we live in an advanced civilization whose technological wizardry 
continuously eases the physical burdens of life. But our success in the tech- 
nological field sometimes tends to create a dangerous comparison; namely, it 
engenders wishful thinking that the same kind of technological approach in the 
area of human relations can produce a continuous easing of human conflict. 

One such area is the field of collective bargaining and the crises it creates, 
or more specifically the strikes which collective bargaining ever more frequently 
spawns of late' and the inflationary settlements which so often follow such 
strikes or the threat of such strikes. 

These crises have attracted Increasing attention on the American scene. This 
growing concern is symptomatic of deep-seated problems that must be identified 
in order that remedial eflforts may be responsive to those problems and not 
calculated to impair or destroy our free institutions. At stake are the free col- 
lective bargaining process and the economic system which has scaled heights 
unmatched in history, but whose supremacy is, for the first time, being success- 
fully challenged by other nations. 

Although strikes have dramatically increased in recent years, an even more 
disturbing aspect of the problem is the increasingly critical Impact of certain 
types of strikes upon the American economy. At the same time, the economic 
boom of the sixties, as well as the demands of the Vietnam crisis, have tended 
to raise the visibility of all strikes during this period. And, in addition, in the 
past few years, we have experienced an upsurge of strikes by government em- 
ployees which have notably decreased the strike tolerance of the American 
public. 

The concern (shared by labor and management alike) is that agitation over 
strikes and inflationary settlements may provoke misdirected measures addressed 
to symptoms, not causes; and that such measures will ramify far beyond any 
legitimate concern of government in the process of private decision-making. 

There is growing awareness that the infirmities afflicting collective bargain- 
ing today have as their root cause the aggregation of union power.' This power 
has tended to subvert the free interplay of economic and market forces. Legis- 
lation of a long past era directed to circumstances that no longer exist has led 
to union power far beyond Congressional Intent. Congress intended to t)ermlt 
employees to organize in order that their bargaining strength might be com- 
mensurate with their numbers and their importance to the employers' business. 

• Recent Department of Labor statistics disclose that practically all measures of strike 
activity rose to near-record levels for the post World War II period during 1970. There 
were 5.600 reported strikes, involving 3.3 million workers and 92.0 million man^lays lost. 

• Although the phrase "union power" has become almost a cliche, It Is employed because 
no sabstitate language Is expressive of this phenomenon. 
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Today, a dispute that once might have been regarded as a normal incident of 
employer-employee relations may be escalated at the whim of a vast union en- 
terprise into a crlss of national dimensions. 

The approaches to the fundamental problem that are described hereafter are 
intended to restore a measure of balance in the bargaining process, and thereby 
preserve and promote free collective bargaining which Includes the right to 
strike. While collective bargaining as practiced in this country has its imper- 
fections, it is infinitely superior to any alternative system. 

In this light, the specific focus of Congress' approach to this subject should be: 
how to curt) the aiitse ot strike power, while preserving collective bargaining— 
which is an integral part of our free economy and democratic way of life. 

II. BASIC CAUSE OP CONCERN : UNION POWER 

The current concern over strikes and Inflationary settlements is largely a 
manifestation of a deeper, more significant concern over the tremendous growth 
in union power during the period following World War II. 

Although a basic purpose of the Wagner Act in 1935 was to encourage trade 
unions, the growth of union power in recent years has gone far beyond anything 
which the 1935 Congress could have foreseen or intended. 

Congressional recognition of how far the balance of power has shifted is strik- 
ingly evidenced by its two major attempts in the postwar period to reestablish 
a measure of control over the burgeoning trade union movement—^in 1947 in the 
Taft-Hartley Act and again in 1959 in the Landrum-Griffin Act. 

Therefore, if such strikes as do occur are bigger and longer and more critical 
now, and if bargaining settlements are becoming outslzed, it is basically be- 
cause the excessive—and constantly growing—power of the trade union move- 
ment has acquired a position of dominance over American Industry and the 
American Economy. 

Examples of current laws which are having a deleterious effect in this area are 
those which permit food stamp and welfare payments to strikers, thereby snb- 
sidizing one side In a labor-management dispute and directly affecting the dura- 
tion and scope of the strike and the final settlement. This type of unfair and 
unwarranted interference subverts free collective bargaining and increases 
pressure for compulsory type procedures to settle these disputes. 

H.R. 3595 and a provision in H.R. 10433, in our opinion, would merely expand 
union power and further aggravate the imbalance between labor and 
management 

There appear to have been at least two major causes for this startling growth 
of union power: First, the unquestionable—indeed, frank—pro-union bias of 
the NL.EB; and second, the concentration of union representation for entire in- 
dustries in one union or, in recent years, in coialitions of unions operating as one. 
In addition, the political influence and activity of the union-official hierarchy is 
also a basic source of union power. The extent and true political strength of 
unions is overestimated by many, and this very mi-sjudgment is itself a source 
of additional union influence. However, analysis of political forces is outside the 
scope of thi« testimony. 
A. Pro-union decisions of NLRB and the courts 

Over the years the Board and the courts have substantially helped unions to 
attain positions of dominance over the economy by decisions which: 

Subordinate and subvert the rights of individual employees to the orga- 
nized power of unions; 

Encroach upon management's authority to operate efficiently and thus 
compete effectively in a free economy ; 

Expand union power to apply coercive pressures on individuals, on em- 
ployers, and upon the Government itself; 

Cede to unions special privileges not enjoyed by any other segment of 
society; and 

Fail to provide proper protection of the public interest 
B. Concentrated nature of trade union: the Wagner Act outgroum 

The basic goal of the Wagner Act was to allow the employees in a plant to meet 
and bargain with their employer as a group, instead of as Individuals. This is how 
It started—plant-by-plant, toolroom-by-toolroom, shop-by-ehopi But over the last 
36 years, two things have been haiq;)euing: 
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1. In many of our leading industries, the plant-by-plant and company-by- 
oompany organiisation of employees has been accomplished by a single union, 
which thus moved into a dominant position vis-a-vis the employere in the indus- 
try, often resulting in industrywide or area wide bargaining. 

2. Even in industries where a number of unions have obtained representation 
rights, the unions have adopted a strategy of "coordinated" or "coalition" bar- 
gaining, designed to parallel the strength of the industrywide unions in Che 
single-union industries. 

Thus the original idea of the Wagner Act—which was to achieve a balance of 
bargaining strength for individual employees by allowing them to come together 
for mutual protection—has been "overachieved." Now a single union or coali- 
tion, confronting a particular company or industry, completely upsets this in- 
tended baliance of power. Plainly stated, this results in union monopoly, even to 
the extent that the union members themselves have little, if any, chance to 
determine their own economic fate. 

m.   WHAT   SHOULD CON0BE8B  DO  ABOUT  BIO  UNIONS  AND  BIO  STRIKES 

The current public concern over big strikes and big settlements is actually a 
concern over the most irritating aspect of a deeper, more basic concern; that is, 
that unions are too big and too overpowering. Consequently, it seems only appro- 
priate that Congress ^ould address itself primarily to the root cause of the 
whole problem. We do not believe that the bills before this Subcommittee address 
this problem. A piece-meal approach, focusing only on certain aspects, will not 
remedy this critical situation in labor-management relations today. 
A. Basic labor law reform- 

It would appear most appropriate, therefore, for Congress to address itself 
without delay to both the short-range and the long-range aspects of restoring 
a proper balance between the bai%aining strength of employers and unions. 

1. Short-range 
This should include immediate attention to legislation which would restore 

a balance in law—among other things, by reversing the effect of the many pro- 
onion areas described above. If American employers are ever to be able to 
regain a position of bargaining equality with unions, they must be relieved of 
these extra-legal and inequitable restrictions imposed on them in the legal area. 

2. Long-range 
Congress should consider how best the problem of union monopoly resulting 

from industrywise unions and other forms of multiple bargaining should be met. 
To this end, it would seem most appropriate that a Congressional joint study 
committee be established to study all aspects of this problem, including volumi- 
nous evidence develoi>ed to date. Puraimoimt in the considerations of this com- 
mittee should, of course, be the unavoidable fact that the basic intent imderlying 
one of Congress' most significant twentieth century statutes—the Wagner Act— 
has been, to say the least, substantially disregarded. The present monopoly 
power of industry-company area-wide unions Itself pales before the down-the- 
road prospect of a slikgle, centrally-controlled union for all American employees, 
or at least a power structure closely approximating such a monolithic unit. 
In fact, trends are apparent which indicate attempts to expand the area of 
bargaining to the international arena. 
B. Existing legislative procedures for dealing toith "emergency" strikes 

There are three categories of employers where strike exi>eriencefl have caused 
concern among the general public: 

The Federal, state and local governments, as employers. 
Industry in general, where emergency strike situations are covered by 

Title II of the Taft-Hartley Act. 
Employers covered by the Railway Labor Act (railroads and airlines). 
1. Oovemment Employee Strikes 

The increasing frequency of government onployee strikes unquestionably bas 
given rise to much of the public concern and irritation over "emergency strikes. 
The principle that there can be no right to strike against government must be 
clearly reaffirmed in all areas of government—federal, state, and local. That 
strikes by government employees, in violation of existing laws, take i^ace with 
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increasing frequency strongly suggests the need for establishment or improve- 
ment of procedures through which such employees or their representatives may 
process their complaints for resolution within the framework of ai)i>licable law. 
However, the breadth of this subject is beyond the scope of this testimony. 

2. Taft-Hartley Act, Title II 
The "Emergency  Strike"  provisions of Title  II  of Taft-Hartley   (Sections 

206-210) represent a carefully worked-out solution to a tremendously difficult 
problem. The problem, sfmply stated, is—how do you accommodate two funda- 
mentally desirable objectives: 

To protect the national health and safety when threatened by a labor 
dispute; and 

To protect the free collective bargaining in American industry. 
This problem arises from the generally accepted fact that where the partiee 

to a dispute believe that Federal intervention is clearly available at the end 
of the bargaining road, hargaining usually disappears. Consequently, any statu- 
tory procedure which encourages government intervention (other than traditional, 
legally established voluntary mediation procedures) stultifies bargaining. We feel 
certain features of the bills under consideration by this 'Subcommittee are defi- 
cient in this sense. And, as noted elsewhere, H.R. 3595 is particularly deficient in 
that it would grant the already powerful railroad unions an additional weapon 
with which to bludgeon an already troubled industry. It is noteworthy that nearly 
all Presidential Emergency Boards, which have been established In recent years 
to handle disputes in that industry, have recognized the obvious consequence 
of unbridled union power; i.e., the proliferation of costly and arbitrary work 
rules which hnpede the introduction of new technology and prevent efficient 
operations. 

On the other hand, no President can allow his country's basic strength to 
disintegrate because of a la<bor dlsH>ute. The conflict is clear—the issue is diffl- 
cult^the ultimate Congressional choice is important. 

Congress achieved a workable and time-tested balance of those two objectives 
in Taft-Hartley'8 Title II: 

The occasion for Federal intervention is limited to strike situations deter- 
mined by the President to "imperil" the national health or safety. 

The extent of Federal Intervention is limited to: 
(i) an eighty-day injunction against a strike or lockout, during which 

the parties are required to continue bargaining; 
(ii) a "last-offer" vote of employeee shortly before the injunction 

terminates; and 
(111) a report by a Board of Inquiry concerning the issues involved 

in the dispute, but with no pow^er to make recommendations or findings 
concerning the merits of those issues. 

The terminal point of Federal interventlon^In the absence of settlement 
of the dispute by collective bargaining during the period of the injunction— 
is the submission by the President of the matter to Congress for "last-ditch" 
action as appropriate. This last procedure is highly significant: Congress 
always has the power to enter as final judge at the end of the line. 

This long debated and carefully considered procedure has preserved collective 
bargaining with only a needed minimum of Federal interposition, and represents 
a workable melding of the country's basic labor-management needs with the 
preservation of a free economy. 

Over 20 years' experience under Title II has shown that, on balance, Ongress 
decided wisely in 1947. In the 29 emergency situations in which its provisions 
have been invoked, all but six strikes have been ^ettled within the eighty-day 
injunction period and of the remaining six, half were settled within a few days 
thereafter. And even these exceptions resulted primarily from confused repre- 
sentation situations which could well have been resolved earlier through more 
adept NLRB action. Hence, In actual practice and through sparing use. Title n 
has attained its l>aslc objectives: i.e., preserving the nation from work stoppages 
of a calamltlous character without undercutting the basis for the collective 
bargaining process. 

It is apparent that the "open end" nature of Title II is the major feature of the 
statute that has In practice proved a deterrent to strikes Imperiling the national 
health or safety. The absence of Federal power to pass judgment has tended to 
induce industries and unions to recognize that governmental intervention—pre- 
empting the traditional mediation services—is not helpful to either aide, and that 
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their best interests lie In settling Oieir differences at the bargaining table, under 
the pressures of bargaining and without access to the escape hatch of the third- 
party decision-making. The binding arbitration features of many of the legisla- 
tive proposals under consideration here do not meet this standard which is neces- 
sary to encourage responsible and free collective bargaining. 

Three comparatively recent applications of the statute (General Electric- 
Evendale; Union Carbide-Kokomo; and Avco Lycoming-Stratford) have, indeed, 
reflected the power of the President under Title II to reach even into single-plant 
strikes so as to allow the parties to achieve successful resolution of bargaining 
disputes that imperiled the national health and safety. 

Therefore, a major recommendation is that the emergency dispute provision* 
of Taft-Hartley, Title II, having worked well, should 6c left as is. However, we 
recognize the risk that even these provisions of the Act could lose much of their 
efficacy if excessively Invoked, or where its Boards of Inquiry presume to extra- 
legal "recommendations." 

One further point is perhaps worth noting: Although labor is often heard to 
scoff at and condemn the Taft-Hartley Act and its emergency procedures, many 
union leaders privately admit the value of those procedures and, on occasion, 
have welcomed their invocation in the face of a particular bargaining dilemma. 
Realistic union leaders recognize that the present law does as well as fallible 
mortals can do in reconciling the needs for preservation of free collective bargain- 
ing (including the right to strike) on the one hand, and the national welfare, on 
the other. 

S. Railway Labor Act 
Section 10 of the Kailway Labor Act provides that if, in the judgment of the 

National Mediation Board, a dispute between a carrier and its employees "threat- 
en(s) substantially to interrupt interstate commerce to a degree such as to deprive 
any section of the country of essential transportation service, the Mediation 
Board shall notify the President, who may thereupon, in his discretion, create a 
board to investigate and report respecting such a dispute." Under this language 
the President is empowered to use his Judgment or discretion as to the creation of 
an Emergency Board which, if created, will have the power to make non-binding 
recommendations for settlement of the dispute. 

Because the creation of a board is based upon discretion and judgment, trans- 
portation Industry management has experienced that the unions, in an effort to 
influence a decision, have In many cases denounced the creation as being unneces- 
sary, thus downgrading their importance before they are appointed. In practically 
every case the unions have refused to accept the Iward's recommendations and 
have simply used them as a floor from which to negotiate higher settlements. 
Thus, while in some cases they denounce a board as being unnecessary in order 
to downgrade its importance, experience indicates that the unions are perfectly 
willing and anxious to use a board's recommendations to obtain further conces- 
sions. 

In such situations, the railroads and airlines are at a distinct disadvantage 
because (1) they have been told by government officials that it would be "unthink- 
able" for them not to accept an Emergency Board's recommendations; and (2) 
they are enterprises broadly regulated by agencies of the Federal Government. 
The Interstate Commerce Commission and Department of Tran^x)rtation have 
broad regulatory powers over most aspects of railroad operation including 
tariffs, safety regulations, operating rules, etc., and the airlines are regulated 
in these areas not only by the Transportation Department but by the Civil 
Aeronautics Board and the Federal Aviation Agency. In the case of the rail- 
roads, the Congress had tilted the balance of power in favor of the unions by 
requiring the railroads to help finance strikes. The Railroad Unemployment 
Insurance Law provides that strikers and those railroad employees who refuse 
to cross picket lines shall be paid tax-free unemployment benefits from the first 
day a strike commences up to a period which could be as long as two years. The 
fund from which this money is paid is financed entirely by the railroads. The 
result of all of the above is that for these carriers regulations control revenues 
and operations but labor costs—the major iwrtion of expense—are left open to 
exploitation by union monopoly. 

It seems readily apparent that H.R. 3505, particularly, is designed to continue 
and even enhance this enormous and intolerable power which the unions have 
over the railroad industry. 
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Many of the employers who are subject to the Railway Labor Act feel that in 
the long run their interests are better served by having some form of finality in 
the disputes procedures—a mechanism whereby, In the event of failure of col- 
lective bargaining and all other statutory processes, a binding determination of 
the dispute would be made. We recognize that these Industries are unique because 
of their quasi-public character, and for other reasons (not the least of which is an 
imbalance of power in favor of the unions), and that they have special labor 
dispute problems. This testimony does not recommend any specific solutions to 
those problems, but we recognize their position that special measures may be 
warranted. However, we do recommend that the solution to this special problem 
should be one that encourages free collective bargaining by emphasizing to the 
parties that the government will not intervene in their behalf. 

The views of the transportation interests should be thoroughly aired and con- 
sidered. We urge the appropriate Congressional committees to hold in-depth 
hearings on this subject so that the problems of collective bargaining under the 
Railway Labor Act can be given greater attention than has as yet occurred. 
Nevertheless, everyone should be cognizant that there is a danger, in fashioning 
solutions to special problems in special industries, of creating an atmosphere 
conducive to third-party intervention in other industries. To avoid the possi- 
bility of such a reaction taking place, we reaffirm our belief In the fundamental 
soundness of free collective bargaining as the best and most practical vehicle 
for reaching mutually satisfactory settlements in Industry generally. 

We reiterate our opposition to third-party intervention for industry generally 
in any form, except as is currently provided under Title II of the Taft-Hartley 
Act, or as provided by the Federal Mediation and Conciliation Service. 

To prevent the over-use of Title II and to make more effective the procedures 
of the Railway Labor Act, a redress of union power Is required. Balance of power 
between labor and managecaent is not enough; e.g., a lineup of all unions against 
ail employers is not a balance of power with which our economy can live. Current 
trends toward such aggregations of multiple bargaining strength must be 
reversed to a reasonable and practical level. But the attempt at reversal should 
not incorporate the elements suggested In some of the bills that are before this 
Subcommittee which would, in fact, enhance union power. A more thorough and 
balanced approach most be taken. 
C. Assumption by the executive branch of extrorleffol authority for dealing 

icith crisis bargaining 
Over the years since the 1940'8, disputes usually involving defense industries 

have prompted the creation by Presidential executive order, or simply by 
Presidential appointment, of specialized, extra-legal bodies to handle critical 
labor disputes in these and other industries. Intervention of this kind has taken 
a variety of forms. In some cases, the parties have been "invited" to Washington 
to confer with the President and/or certain Cabinet members. In other cases, 
political and academic figures have been asked by the President to mediate the 
dispute. 

But in general, regardless of the form of intervention, they have all been 
designed to increase the amount of high-level governmental "arm-twisting" on 
the parties to the negotiations—all having effects detrimental to free coUecttve 
bargaining. Examples of such intervention Include: the Atomic Energy Labors 
Management Panel; the Secretary of Labor's intervention in the 1961 New York 
City Opera dispute; a panel of Cabinet members in the 1966 Electrical Industry 
dispute; a Senator in the 1965 waterfront strike; and a variety of Executive 
Department interventions in numerous steel industry disputes—to name but a few. 

Although a number of labor disputes have been "settled" under the aegis of such 
panel and similar interventions, there Is serious suspicion that these "settle- 
ments" sometimes cost the country more in the long-run than would have been 
experienced In the absence of these ad hoc bodies. And there is no evidence that 
the crises that develop could not have been satisfactorily handled under the 
provisions of Title II of Taft-Hartley where the seriousness of the crises war- 
ranted intervention. 

Even less critical industries have experienced the oft-tmtimely and unwanted 
intervention of these ad hoc bodies, which have played havoc with the normal 
processes of collective bargaining. 

In light of the above, C«ngres.s should : 
Reemphaslze in the strongest terms that Congress has established FMC8 

as the exclusive mechanism for mediation, and Title II as the exclusive 
mechanism for emergency strike situations; and 
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Express the sense of Congress that the creation of such extra-legal panels 
and tiieir extra-legal "recommendations" is highly undesirable. 

IT. WHAT STEPS SHOULD CON0BE8S AVOID IN THE ABflA OF EMERGENCY STBIKB8? 

As with almost any critical problem with which Congress must wrestle, the 
problem of crisis strikes has produced a number of suggested "fail-safe" solu- 
tions. Some of the suggested remedies—again as in all fields of Congressional 
concern—have specious surface appeal of eflBciency, simplicity and logic. But on 
careful examination, most of these suggestions can be shown to be damaging 
to free collective bargaining and our economic system. 

Before discussing the major proposed solutions, it is appropriate to repeat 
the basic criteria that Congress should bear in mind in determining how to handle 
crisis strikes. The first consideration should be, in the apt language of Title II 
of Taft-Hartley, the preservation of "the national health or safety," and the 
second should be the preservation of free collective bargaining. Congress must 
seek to maintain the sanctity of collective bargaining right up to the point where 
cogent considerations of public necessity are overriding, keeping in mind the 
long-range costs of expediency. 
A.. Compulsory Arbitration 

The most frequently proposed solution to threatened or actual strikes which 
are creating either an emotional or a real crisis is compulsory arbitration of 
the Issues involved while employees remain at work during and after the 
arbitration proceedings. There ere three basic and fatal defects which Inhere 
in this proposal: 

First, it Is our belief that compulsory arbitration and free collective bar- 
gaining are Incompatible bedfellows. In situations where a union and employer 
know that compulsory arbitration lies at the end of the road, history dictates 
that they will devote their energies to "making a case" for arbitration rather 
than bargaining seriously under the normal pressures to make decisions which 
otherwise would not be made. 

Second, the fond belief that compulsory arbitration will limit or eliminate 
strikes and other concerted union pressuires is not borne out by the experience 
of other countries as well as our own and several of our states. Strikes in such 
countries have 'been occurring In greater number and severity over the years 
despite—end maybe because of—the existence of compulsory, third^arty deter- 
mination of the issues in bargaining disputes. Our own experience with the War 
Laibor Board In World War II and the Wage Stabilization Board during the 
Korean hostilities are two examples which come readily to mind. Moreover, the 
inability of the government to enforce compulsory arbitration awards in the face 
of concerted union and employee efforts to undercut them through stoppage (wild- 
cat or otherwise), slowdowns, overtime refusals, and, indeed the entire gamut 
of work interference, can be documented. Political forces in aid of either side 
become even more polarized under such a system and the marshaling of power 
combines tends to result in nationwide confrontations—with the public caught 
In the cross fire. 

Third, compulsory arbitration puts the power of determining labor costs and 
con-ditions on the shoulders of third parties who usually have little or no 
familiarity with the industry and its employees, and no responsibility for the 
practical Impact of the employment conditions Imposed. A significant spillover 
of this factor is that many employers, on whom an allegedly over-generous wage 
settlement has been thus forced, may feel the need for off-setting price increases. 
Inevitably, such compulsory arbitration of wage settlements will lead to pressures 
on prices, and then to clamor for government price-fixing. 

iXo matter what additives are included, or what forms a compulsory arbitration 
procedure takes, a solution in this direction suffers these defects. 
B. Oovemment Seizure 

In reality this proposal is but another form of compulsory arbitration with all 
of its defects and dangers, but it is also more totalitarian in concept. It is com- 
pletely inconsistent not only with the principle of free collective bargaining but. 
also with the principles upon which our form of government is based. And It seemH 
unnecessary here to point out the serious constitutional hurdles which this 
extreme remedy must necessarily overcome. 

Further, the effectiveness of government seizure, like compulsory arbitration, 
can be undermined by employee resistance, slowdown, and disruption. Govern- 
ment seizure by its nature frustrates the bargaining process and impairs efBclent 
operations. 
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0. Fact Finding With Recommendation* 
A perennial proposal is that boards of inquiry provided for under Title II of 

Taft-Hartley be granted additional authority to make recommendations for the 
resolution of issues in a labor dispute which would be publicly released but 
which would not be binding upon the parties. On the basis of prior experience. 
Congress explicitly rejected this approach in Taft-Hartley. A ready answer 
to this proposal lies In a comparison of the experience under Taft-Hartley boards, 
which do not make recommendations, with that under the Railway Labor Act, 
whose Emergency Boards have always exercised the power to recommend. As 
we have seen, after decades of experience under these two dissimilar laws, it is 
apparent that collective bargaining under Taft-Hartley is still alive while under 
the Railway Labor Act it shows few visible signs of life. This is evidenced by 
the fact that most organizations covered by that Act are now willing to accept 
some form of federally-dictated labor settlements. 

Here, again, when disputants understand that at the end of their bargaining 
period a fact finding board will make public recommendations for resolution of 
the dispute, the "making of a case" takes over and bargaining disappears. Ex- 
treme positions are usually taken and maintained on both sides, leaving the fact 
finding board little recourse other than the making of a "split the middle" type 
of recommendation. The normal pressures, soul searching, and creativity of true 
collective bargaining are thus bypassed, absolving the parties of their obligations. 

Furthermore, advisory recommendations do not carry any guaranty or even 
probability of achieving final solutions of the crisis. The traditional practice of 
unions under the Railway Labor Act has been to take the recommendations of 
emergency boards as a new plateau from which to move to higher demands under 
renewed strike threats. 

Thus the "recommendations" technique merely postpones the showdown, after 
pushing it to a higher cost level. Experience with such "recommendations" in 
Canada furnishes further evidence of their deadening effect on healthy collective 
bargaining. 
D. The "Argenal of Weapon*" Approach 

Some commentators have suggested that Congress explicitly authorize the 
President to utilize a broad choice of modes of Intervention at his discretion. 
This carte blanche technique, usually called "the arsenal of weapons" approach, 
is often supported as one which will encourage bargaining settlements because 
"the parties won't know what's coming." With the exception of H.R. 3595, most 
of the bills before this Subcommittee appeat to adopt this approach in varying 
degrees. 

Such a solution and its supporting rationale are products of wishful thinking. 
The range of executive choice of weapons is not only limited, but, as most union 
o£9cials would be willing to bet, predictable. In effect, the "arsenal of weapons" 
approach tends to encourage the temptation on the part of negotiators to sit 
tight at negotiations, and take their chances on doing better under whatever 
mode or modes of intervention the President will come up with, to the detriment 
of collective bargaining. 

As a practical matter, the variet.v of Presidential interventions during the 
past decade furnishes ample evidence that an "arsenal of weapons" already 
exists—to the detriment of healthy collective Imrgalnlng. 

V.   FUBTHEB   ABEAS   OF   POTENTIAL   AID   TO   THE   COLLECTIVE   BABOAININO   PROCESS 

Such areas of potential aid can be separated into two categories: (a) those 
which appear to have more general management acceptability, and (b) those on 
which there is less unanimity but which may warrant experimentation. 
A. Areas of more general acceptability 

1. Increased Employer Education of Employees and the Public in Labor 
Relations Economics 

It would be appropriate for employers generally to increase employee and pub- 
lic knowledge of the area of basic economic education, and through appropriate 
publications, disseminate educational economic information covering wage and 
benefit guidelines, labor relations aspects of foreign competition, etc. 
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2. Federal Mediation and Conciliation Service 
The expertise and skill ot FMCS Is an essential bulwark of free collective bar- 

gaining. It is important that Congress assure the high quality of the service by: 
providing ample funds for full staffing by men of experience and stature, 

and for i»eriodie professional training; and 
reasserting In unmistakable language the independent status of the Serv- 

ice as a separate Federal agency, with exclusive resiionsibility for govern- 
mental intervention. 

3. Reduction in Rank and File Rejection of Settlements 
Communications and rapport between top union leadership and its members 

must be improved to facilitate the acceptance of settlements arrived at in good 
faith througli collective bargaining, thereby reducing the alarming rate of rank 
and file rejection of such settlements. 

4. Improvement of Labor Relation* in the Construction Industry 
One major branch of American industry—construction—has been a prime ex- 

ample of the national waste inherent in excessive union jjower and the erosion 
of the collective bargaining process. Unions in the construction field have acquired 
so dominant a position that: 

Our vaunted American technology is largely nullified—primitive construc- 
tion techniques are perpetuated, to the tune of billions of production dollars 
lost each year to home-owners, tenants, and industrial concerns. 

Wage and benefit costs are spiralling out of control—again at the expense 
of the citizen and business who want to buy, rent, modernize or expand. 

The very work force in the construction industry is artificially restricted 
because of the shortsighted attitudes of the union officials who control the 
Industry. 

The current Administration has been moving on a number of parallel fronts 
to grapple with this critical situation, as are many conscientious construction 
and manufacturing employers and some union leadership. AVe recognize and 
applaud the limited successes which have been achieved to date by the Admin- 
istration. However, the efforts of the Administration, the Congre.ss and employ- 
ers must be pursuecl vigorously to deal effectively with these problems in terms 
of their root causes. The threat to America arising from the volcanic explosion 
of construction costs is clear—the need to counter and control it is imperative. 
B. Areas of less aoceptability hut which may roarrant experimentation 

1. The Wider Use of Year-Round Informal Discussions Between Employ- 
ers and Uniomi 

In a number of industries, critical strikes, brought on by failure of either or 
both parties to understand fully the other's position, have been reduced by the 
establishment of informal discussion committees or subcommittees which oi)erate 
during periods well in advance of regular negotiations. Committees of this nature 
permit unpressured research and discussion of mutual problems, particularly of 
the sometimes complicated benefits issues which can become confused if intro- 
duced only during the crisis stages of the bargaining period. To be eflfective, 
these committees should operate informally, without commitments l>eing made or 
negotiations taking place. More widespread and conscientious use of the informal 
prenegotiations committees could he helpful in limiting the number and severity 
of crisis strikes. 
2. Voluntary contract arbitration 

In a few instances labor leaders and management themselves have decided to 
forego the use of strikes or lockouts (economic force) as the terminal point of 
collective bargaining disputes. As a sul)stitiite terminal iwlnt, the parties them- 
selves have agreed in advance that if their impending collective bargaining 
should produce an impasse on certain issues, such issues would be submitted for 
final and binding decision by a panel of arbitrators voluntarily established and 
named by the parties for that puri)Ose. Thus through the process of collective 
bargaining, the parties themselves have protected the employees, the companies, 
the union, and the public generally against the damages caused by strikes or 
lockouts. 

68-871 O—71—pt.: 
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Snch procedure should not be confused with compulsory arbitration. Instead 
of the parties having arbitration forced upon them, they have collectively bar- 
gained to use arbitrators of their own choosing. Instead of destroying collective 
burgaining as does compulsory arbitration, evidence to date generally indicates 
that where voluntary arbitration has been planned by the parties, it may be used 
by them to enhance their negotiations and arrive at settlements without ever 
reaching the point of arbitration. 

VI. CONCXUBION 

For emphasis, we reiterate, the problem before us in not one of emergency 
strike legislation, and for that reason we have not limited our remarks merely 
to the bills before this Subcommittee. It is a far deeper problem—a problem of un- 
due concentrations of collective bargaining power—power of two kinds, namely: 

Strategic union power to cut off essential production and services—thus to 
create national emergencies and force government intervention; and, more 
importantly and long range, the 

Union bargaining power to enforce inflationary wage and benefits in- 
creases. 

The need is not for new measures or an arsenal of measures to deal with national 
emergency disputes. The real need is for a thorough examination of these con- 
centrations of labor power, and examination of their roots and consqeuencea— 
and the establishment of a legislative framework which will create a proper 
relationship of bargaining strength as among employees, their employers, and 
unions—and (as aforementioned) at a power level which our economy can tol- 
erate—thus to enable and foster meaningful free collective bargaining. 

Pending such investigation and legislative formulation, we believe the national 
interest will be served by a program wherein : 

The national emergency provisions of the Taft-Hartley Act would remain 
imchanged. (Where used, they have generally worked out.) 

The administrative agencies and executive branch of (Sovernment would 
make it perfectly clear by word and deed that government will not intervene 
in any labor-management controversy unless required to in accordance with 
statutory requirements and that such intervention will be confined strictly 
to statutory procedures. The need is not for more uncertainty—it Is for 
absolute certainty that the (Sovernment will not intervene unless absolutely 
and finally required In the national interest. 

The Congress forthwith would address Itself, in depth, to the question of 
the dangerous and damaging effects of the current imbalance of power in 
labor-management relations and the means of remedying that imbalance in 
the public interest. 

Thank you for your attention and this opportunity to present the views of the 
National Association of Manufacturers on this vital subject. 

Mr. DiNOELL. Mr. Fisher, you have given the committee a thoughtftil 
and useful statement and we thank you for your kindness. 

Mr. Kuykendall ? 
Mr. KUYKENDALL. Let me repeat what the chairman said. Yours is 

a most thouglitful document, but I find myself in the same position 
I view a lot of my political supporters back home what I call "philoso- 
phical purists." I sit and agree with them 100 percent, but yet I have 
to say "Yes, but * * *" and you see, sir, in the end, at the very very 
end, you threw an "if" in there in your whole premise. You got clear 
through and still came to the end by saying something that dumped 
it back in our laps. I don*t know if you are aware of it. 

Mr. FISHER. I am well aware of it. 
Mr. KUYKENDALL. We are not going to tolerate that and will not let 

it be dumped back in our laps, so we are starting from that end. That 
is what we are maddest aoout, to sit up here and handle the labor 
problems. We are going to have to somehow come out with a finality 
and it is not going to be a finality that says "if," "and," and "but, 
but it is going to be a finality. 
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Now, the education process you are talking about, I am going to 
make a couple of speeches that I will steal out of the middle of yours 
that affect the education process, the idea that some unions and man- 
agement teams have informed each other so well that they themselves 
have decided to quit fratricide. 

This is wonderful. But, you see, in these five cases which we have 
had before us in our short career, they have run through all of this. 
It reminds me almost of the little boy that stole the key to the cabinet 
and climbed up where he should not have been and ate a bunch of 
green apples and got sick and "upchucked" on the floor. 

After you gei through lecturing him, the floor is still dirty. Well, 
then, we are stuck with the dirty mwrs. So that is what we are getting 
down to here. 

So I would like to ask your help on that. Ideally, I agree with you. 
Ideally, everything that you have said here is helpful, but idedly 
we have to either settle it ourselves or work out some way for finality. 

Now, of all of the methods of finality, which have been discussed 
here, and you know I am on record as having about three times in these 
hearings already that I considered all of the steps except the last one 
of the so-called arsenal of weapons is nothing but a charade anyway. 
I said it for the record and still say this arsenal is just for show. 

All I am interested in finalitv, a fair method of finality. So, out of 
the systems of finalitv you studied and it is obvious you have done a 
lot of study, of all of the bills, do you see any with more hope than 
others or that you would like to comment on ? 

Mr. FISHER. Yes, sir; I would like to talk about the fact that you 
do have finality. I don't want to presumethe objectives of the Congress, 
but when labor situations get to the point where they are so serious 
that they affect the health and welfare of the public, I know of no 
more important factor than the fact that Congress spend time with it. 

Mr. KuYKENDALL. Let me make it clear we don't agree with you 
and you are not going to sell us on this. 

Mr. FisuER. I understand that. 
Mr. KuTKJENDALL. Well, forget that and help us with something 

else. We are not going to except "us" as being finality. 
Mr. FISHER. OK, Jet's get to your question. You are asking for the 

selective process. You indicated you are opposed to compulsory ar- 
bitration. We know nothing about this process. It has never been tried. 
Why don't you try it first? Why pass legislation that imposes this on 
industry generally because you cannot unring this bell after you have 
rung it. Why don't you try it in the next situation and see if it works 
and see if it has perpetual benefits or is just a stopgap measure that 
creates more problems. I can't predict what the outcome is. 

Mr. KuYKENDALL. You say "Why don't we try it?" You help us 
find a couple of agreeable parties that it is not a national emergency. 
We don't get anything but terminal cases in this hospital. 

Mr. FISHER. That is the only kind of case you should ^t. 
Mr. KuYKENDALL. They are not likely to help us experiment. 
Mr. FISHER. YOU don't have to ask their permission. 
Mr. KmrKENDAU^. Then we have to legislate. 
Mr. FISHER. YOU have power always to come into the dispute of 

finality. 
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Mr. KuYKENDALL. We have to legislate. So your su^estion is tliat 
on the next one up on October 1, you are suggesting, and maybe this 
has some merit, maybe it has merit here, but you are suggesting on 
the next one up that we try one of these things to see if it works, 
which has to be legislation. 

Mr. FiSHKH. OK, it has to be legislation as relates to that particular 
instance but not a legislative action that imposes that particular law 
on everybody in the future. 

Mr. KuYKENDALL. You are suggesting a test case. 
Mr. FISHER. Yes; the same as we would in marketing a product. 
Mr. KTTYKEND.AIX. Thank you for an original idea and that is the 

first one since we have had these hearings. 
Mr. FISHER. I thought you were a little anxious for one. But you 

don't flood the market with a new product, but test market it. 
Mr. KuYKENDALL. I have had 17 years as a salesman. 
Mr. FwHER. Well, you understand only too well. 
Mr. KuYKENDALX,. Thank you, Mr. Chairman. 
Mr. DiNGEix. Mr. Fisher, the committee is grateful to you and we 

thank you. I think your suggestion about test marketing something 
before we try it is good counsel and I suspect your point about not 
finding any volunteers to rush out to try this package is also a good 
one. 

Mr. FISHER. The first one not to volunteer. 
Mr. KuYKENDALL. We won't even bother to ask. 
Mr. DiNGELL. The one thing I do observe and I have sat in the chair 

and listened to witnesses come in here to testify before us on these 
points and the enthusiasm for the compulsory arbitration I have 
noted is that as long as somebody else is going to be under compulsory 
arbitration, they say, "Fine, you can have compulsory arbitration 
here, but keep away from us." And I think it tends to speak well of 
compulsory arbitration as not being the weapon of choice in any of 
these situations or medicine of choice ? 

Mr. FISHER. We just don't believe in losing our freedom and when 
you have compulsory arbitration you have lost your right for options 
and I can't believe this is the way to run, I was gonig to say "a rail- 
road" but maybe I had better not. 

Mr. DiNGELi>. That is a good point. 
Mr. FISHER. This is not the way to run free collective bargaining 

although they have a problem and it is a stinker. 
Mr. DiNOELL. I thoroughly agree. The point I have made to some 

of the folks, who don't take it too well, is there was actually a solution 
arrived at by the parties themselves with the Grovernment staying out 
in the last difficulty that took place in the railroad industry and I 
suggested that maybe as long as they had that success they ought to 
build on it instead of rushing in to us to move forward into more 
outrageous solutions that are unpalatable to practically everybody 
except when they suggest it for somebody else's benefit. 

Mr. FISHER. I agree and I believe the suggestion was made, what you 
are looking for is an alternative solution that scares the heck out of 
both parties. 

I really believe in my experience if I were confronted by Congress 
with an alternative such as you have proposed, that would be scaring 
about as much heck out of me as could be scared. 
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Mr. DiNOELL. Maybe Congress is the instrument that should scare 
these people. 

Mr. FISHER. I don't have any doubt about it. 
Mr. DiNOELX.. As opposed to having something engraved on the 

law books that may or may not work and will be a precedent and eui-se 
all of them. 

Mr. FISHER. This is my point and I believe this is really the greater 
fear that employees could have—the wrath of Congress on their backs. 
If we lose that fear, we liave then lost the ball game. 

Mr. DiNOELL,. I notice unions are not too happy with the prospect 
either. 

Mr. FISHER. For the same reason, the element of fear exists and they 
are not looking for that kind of ball game. 

Mr. DiNOELL. If you are looking for uncertainty, this is the way to 
get it. 

Mr. FISHER. It is and it is the only way I know of and I wish I 
could be more original. 

Mr. DINOELL. You are placing yourself in a position of being an 
emminently sensible and helpful witness. Thank you. I suspect, Mr. 
Fisher, and I disagree on many points and there are points in this 
testimony with which I ivm in strong disagreement, but I think on the 
major points you made I think that you talked plain good sense. I 
wish some of our other witnesses would listen to you. 

Mr. FISHER. I wish we had more time to discuss some of the things 
we disagree about because I think we could convince you. 

Mr. DiNOELL. It might work both ways. AVe thank you and it was 
a privilage to have you before us. 

Our next witness is Mr. Paul A. Amundsen, executive director, 
American Association of Port Authorities, 1612 K Street NW., Wash- 
ington, D.C. 

We are grateful for your presence and we wiU be pleased to hear 
your statement. 

I might observe that I have frequently seen you in other commit- 
tees, but it is a pleasure to have you nere this morning and we welcome 
you. 

STATEMENT OF PAUL A. AMUNDSEN, EXECUTIVE DIRECTOR, THE 
AMERICAN ASSOCIATION OF PORT AUTHORITIES; ACCOMPANIED 
BY GEORGE ALTVATER, EXECUTIVE DIRECTOR, PORT OF HOUS- 
TON AUTHORITY; E. S. REED, EXECUTIVE PORT DIRECTOR AND 
GENERAL MANAGER, PORT OF NEW ORLEANS; AND J. L. STANTON, 
DIRECTOR OF PORTS, STATE OF MARYLAND 

Mr. AMUNDSEN. Thank you, Mr. Chairman. We want to be the first 
volunteers on the test case in the forthcoming procedure. 

I have with me Greorge Altvater, executive director. Port of Houston 
Authority; E. S. Reed, executive port director and general manager. 
Port of New Orleans; and J. L. Stanton, director of ports, State of 
Maryland—who had to leave for a budget. These men represent a 
public investment totaling $500,000,000 in port facilities, and they are 
with me out of interest in this problem. 
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The American Association of Port Authorities appreciates this op- 
portunity to be heard on what we regard as easilj' the most construc- 
tive piece of legislation to be introduced in our 65-vear history as an 
organization. We say this because we function in the public interest, 
our members being those 80 public authorities, boards and commissions 
responsible for port operations and development on aJl U.S. coastlines. 

These State, city, or county agencies nave provided the physical 
facilities for handling the major share of this coimtry's foreign com- 
merce at their own cost and risk, having invested some $7 billion in 
local public funds in what is considered to be the most modem national 
port system on the globe. 

Our recent survey indicates that 1,136,162 people are directly em- 
ployed in the operation of all phases of this system, which moved 559 
million tons of foreign trade in 1970 (as versus 417 million in 1969), 
plus heavy volumes of coastal and insular trade. Another 3,500,000 are 
in jobs dependent on imports and exports. 

The Pacific coast segment of our port system has been out of action 
since July 1. If the Atlantic and gulf coast segments cease to operate 
as of October 1, we will experience a total shutdown of the Nation's 
trade gateways with the exception of the Great Lakes where contracts 
are of different duration. 

Public port bodies are neutrals in the situation. We are not here to 
criticize eitlier maritime-linked labor or management; both are vital to 
the commerce flow we also serve. And we wish equity and justice, fair- 
ness and prosperity for them both. The facts and the record, however, 
make it obvious that we have, and have had for too long, a situation 
which is intolerable and contrary to the national interest; a situation 
which is without available means of control in that interest. 

Secretary of Labor James D. Hodgson, in his testimony before this 
committee on July 28, recognized that • * * "the Taft-Hartley emer- 
gency disputes provisions warrant high marks for success, except for 
the longshore and maritime industries." He said: 

Of those (12 disputes) settled after the cooling-off period, five were settled 
without a strike, while seven ended after strikes of varying duration. Six of the 
seven strikes occurred in the longshore industry, one In the maritime industry. 
Among these were a three-month shutdown of Pacific Coast shipping and several 
partial and total shutdowns of Elast Coast ports, ranging from 10 days to three 
months. 

We have fleshed out the chaotic east and gulf coast record in an 
attachment to this statement. It shows that longshore strikes alone cost 
these port systems from 134 to 174 days of total shutdown since Octo- 
ber 1,1964. That is to say, almost half a year in some casea 

We have attached a chronology of the events of the 113-day strike 
of 1968-69 which illustrates how this happens. Why it happens is also 
borne out in this chronology. It is clear from this sequence of events 
going back to 1948 tliat the strike has been built in to the bargaining 
process insofar as the labor contractors of the Atlantic and gulf coasts 
are concerned. The deep-seated reasons for this are well known 
throughout the trade. 

Months ago our association contacted the exporters and importers 
of the Nation and flatly advised them of the probability of the coming 
strike. We also pi-edicted that the injunction would not be employed 
this time. This administration has not been using it, plus which both 
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waterfront labor and management have publicly stated that it, too, has 
become built in to the bargaining procedure as simply a postpone- 
ment of the inevitable. With these advises we have, as a public service, 
enabled the Nation's shippers at least to better prepare themselves for 
major disaster. 

We also indicated the length of the disaster as being upward of 90 
days, if Federal intervention is lacking. Referring again to the at- 
tached chronology it takes about 30 days to settle the basic so-called 
money package, after which the union moves sequentially into the 
series of "outport" contracts, a 60- to 90-day operation at best. 

We said one other thing to the shipping public. We said that the 
remedy was in Congress in the form of H.R. 3596 or similar legislation. 

In 1963, following a 33-day Atlantic and gulf strike, our associa- 
tion took the position reflected in the resolution attached, calling for 
remedial legislation. It seemed obvious to us at that time that such a 
course was the only means by which work could proceed wliile the 
parties bargained. Testifying before the House Committee on Mer- 
chant Marine and Fislieries in that year we said: 

It Is our opinion that tlie time has come when we must put an end to the fre- 
quent and recurring stoppages which have plagued the flow of our essential 
maritime commerce. With the past record in front of us, with the realization 
that stopping this flow of maritime commerce reaches and affects in some degree 
every one of our 50 States and countless thousands of their citizens, failure to 
control and to halt the sorry record of the past Is to invite disaster. 

Nothing was done to improve the legislative remedies, and we 
thereby invited the disasters of 1964-65 and 1968-69. 

The extent of these disasters can be calculated in various ways, and 
estimates have ranged close to $2.4 billion for the 1968-69 strike. 
A widely used number is $20 million a day. This committee can take 
it on the information of the American Association of Port Authorities 
that, proceeding from recognized values of the economic impact of a 
ton of cargo to the port community, the Pacific coast port communities 
are losing $2i/^ million a day. The Atlantic and gulf coast port com- 
munities will lose a total of $10 million a day of economic impact from 
cargo flows as the threatening strike takes place. 

These are the immediate economics. Our resolution attached cites 
some broader implications including loss of overseas markets, setbacks 
in the balance-of-payments program, and industrial upheavals, lay- 
offs, and the like. 

Some 2 vears ago the then Secretary of Labor began an investiga- 
tion into the national effect of the longshore strikes which resulted in 
the issuance in January 1970 of "Impact of Longshore Strikes on the 
National Economy," or what we know as the Schultz report. 

Everyone who has lived with this situation over the years has 
thoroughlv repudiated the basic finding of that report, which is that 
because of a stockpiling exercise in the prestrike period, and a large 
poststrike backlog of cargo movement, very little damage is done to 
the overall trade statistics. From this is concluded that uiere is mini- 
mal real damage to the national economy from these stoppages. 

Following this simplistic conclusion, much of the balance of the 
report is a veritable chamber of hoiTors of strike effects on people, 
jobs, and businesses. Having performed a statistical exercise, the re- 
port brushes these aside as side effects. 



556 

This amazing document also proceeds to wave aside the effect of the 
strikes on balance of payments by stating the stoppage wreaks equal 
havoc among both exports and imports, thus balancing the scales. 

On the question of loss of markets, those who prepared this report 
took a shortcut. They talked to the embassies, here in Washington, 
of other countries, asked them about the effect of the strike on U.S. 
markets in their countries. They got a diplomatic answer. 

Where are balance of payments today f The United States suffered 
a record 6-months deficit in the first half of 1971. Although much of 
this is blamed on the overvalued dollar, we'd like to place a good share 
of the blame, on this record, on the longshore strikes. We suggest that 
the rising curve of world trade of the 1960's both soaked up immediate 
strike efmits, and obscured the hidden damage which is now coming 
to light. During our work stoppages of the 1960's, our overseas 
competitors in world markets have been steadily strengthening their 
ability to produce and market abroad, and we are now living with the 
natural results of their ability to produce and our ability not to 
deliver periodically. 

Here is a letter from a prominent firm that distributes in Switzer- 
land the products of other countries: 

ATJOUST 3, 1971. 
GENTLEMEN : We have been advised to expect a prolonged Docker strike cm the 

East Coast from November next For forty years we have represented important 
American factories. Unfortunately our relations Iiave been upset periodically bj 
the Docker strikes. Our customers are considering us to be an unreliable supplier 
and therefore In most cases they have switched over to Eurt^pean products. 

We have been asked many times to represent in S\vltzerland other lotportant 
American firms but we have refused In view of the foregoing. 

Please report this situation to whom it may be concerned. 
Very truly yours, 

LAESSIS, SA. 

That letter is the voice of the real world. We suggest that the Schultz 
report was a ploy, but whatever its object it retains the stamp of the 
highest offices in our land and its lingering effect has hampered 
Federal movement to settle the Pacific coast strike, we are told. The 
administration should repudiate it. 

Our country is not self-sufficient. Our economy is entirely dependent 
on foreign source for many basic raw materials. We remain the world's 
largest importers and exporters of crude and semiprocessed raw 
materials, manufactured goods and agricultural products. These items 
all flow back and forth in world commerce and when this essential flow 
stops everyone suffers and no one really gains. This is a situation 
demanding of remedial legislation. 

The manner in which H.R. 3596, with its multiple options, influences 
the parties toward a bargained settlement is in keeping with our 
recommendation for bargaining machinery that will allow work to 
go on while the parties negotiate. This remains our only objective. 

In connection with the options given the President in H.R. 3596, 
we have strong reservations on the feasibility of "partial operation" 
in our particinar industry. We are convinced that it would be ex- 
tremely difficult to single out ix)rt communities which would maintain 
a flow of cargo and those which would not. 
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We further suggest, in procedures under "Part B—Alternative Pro- 
cedures Following Initial 80-Day Cooling-Off Period" that there 
appears to be no recognition of chronic situations in the bill. The 
investigating boards or panels as described could well insert a trigger- 
ing mechanism in their final contract findings which would call for 
renewal of negotiations well before the end of the contract being given 
board or panel approval so that all or most of the issues involved in 
the next renewal could be resolved prior to actual expiration of the 
contract. 

We further suggest that the broadest possible language be used to 
describe the tjrpes of emergencies in which the President may act. 
H.R. 3596 contains such language as "dealing with national emergency 
disputes" and refers to strikes or lockouts "in the transportation indus- 
try or a substantial part thereof-" Certainly a disaster of the propor- 
tions of the current Pacific coast strike, wherein a broad area of the 
citizenry is under the most serious impact, should be considered a na- 
tional emergency area. Under this legislation, the President ought to 
have the same powers of decision as he now applies in the case of natu- 
ral disasters. 

We would like to close this statement by adding that we are well 
aware of the effects of railroad, truck, and airline strikes on our indus- 
try and generally in accord with the objects and purposes of H.R. 
3596, as remedial legislation for those problems, in the public interest. 

We thank the chairman and committee members for this opportunity 
to be heard on a matter of the fii-st importance. This legislation, the 
basic aim of which is to require meaningful negotiation, is most 
constructive. It provides a means of relief from chronic chaos that is 
thoroughly needed in our own field and should be welcomed by all of 
the partners in this important business of keeping commerce moving 
through our gateways to the world. 

(The attacnments referred to follow:) 
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HATion.'a. E: ".RGKNCY Dispu'jiis UI:U:;R UHK LABOR H.\i:Ar,i;MbiHT m-iLA'iions 

(TAFr-HAKTLKY)   ACT 

EAST COAST J,C;iG3H0KE 

1.     AuRUSt lY,  19'»8 
Auj;ast fcO,  ^^'•>o 

Au:;ust g't,   19h& - 

Hover.bor 10,i'~J-Ui- 
Kovc'i.brr l^^lg^HT- 

Kovcnbor ieb ."Tj'tiJ- 

Doard of Inquiry appointed 
Reported Boord to President 
Federal District Court lie-.; York issued a 10 day 
restrnlnins order prohibiting strikes and ifalk- 
outB by lor.;3shororaen and employers at Atlantic 
Coast ports 
80 day injunction issued by Court 
Anti-striV:o injunction dissolved 
Sporadic nork stopp."2es 
Coactv.-ise work stoppage 
Agreement readied 
Dock workers returned to work 

2.  October 1, 1953 - Wor^- stoppace of Atlantic Coast dock workers. 
Board of Inquiry appointed 
Report of Board sjbmittod to President 
Teioporary 10 day restraininc order was issued 
Lonfrshorer.cn returned to vrark 
Temporary injunction extended 10 days to October 25 
80-day injunction issued 

- ULRB scheduled a representation election for 
December 2?nd and 23rd 

December 24,1953 - KLR3 annoujiccd 1I.A Independent vion the repre- 
sentation election 

Throughout 195'l the Jurisdlction.-il fight betvreon the ILA Ind. end 
the ILA (APL) prevented negotiations or settlement.  On Decenber 31, 
1954 a 2-year settlciMnt v;as reached which vfas ratified by the union 
on January 5, 1955 retroactive to October 1, 1954. 

October 5. 1953 
Octooer 5, 1^53 - 
October 6, 1953 
Sctobor f5, X'-Joi 
Cctober_5(y2i'4i? - 
Decc-iiber "Ty 71933 

November I6, I956 - 
November 21, Ijjb - 

Coastwise irorX stoppage 
Temporary restraining; older against the ILA 
petitioned for by the NLRB to restrain the 
ILA from deir.anJlng Coastwise contract 
Board of Inquiry appointed 
lO-dr.y res training order 
10-day restraining order to full OO-day period 
Board reported to President the employer's 
"last offer" 

February 12, 1957 - Vtork stoppr.ge from Portland, Maine to Hanoton 
Roads 
80 day injunction formally disc.'iargcd 
AgrCLTicnt reached for a 3 year raarter contract 

November 22, 1956 
Nove.'iber 2?, 195^ 
NovorT.bcr .'7, 1;>;>5 
J anuiiry~yjT"T9Vr^ 

February 13, 1957 - 
l§¥ru;[ry_l/. _1957 - 
February T/>.h to ' 
Fcbr_uarjf_22nd_, _195_7 
Feb'ruar-j  g-T, I'-i'Sl 

- Outports continue negotiations on local Issues 
- Longshoronan return to work 
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I*.    October 1,  19S9 

feci-bber o,   X^:>^ 
pctobef   iSjriij'A 

-2- 

Eust Coast loiiisnoremun's strike 
Board of Inquiry appointed by the President 
Te.-nporary rcsLraininc order issued 
Tor.iporary restraining order extended for 
full period 

December g, 19t)9 - Memorandum of Settlement nigned 

Oetobar 1, I96? - 
Sctobei- "i, Iyoij - 
Oc toiler "4, f^iyi - 

Ocuobur 5, 1962 - 
Oc tob e r~T(T7T9"u a" - 

December g3,ig62 - 

January 23, 1963 - 

January ?6, 1963 - 

6. September 30, 1964 

October 1, 1964 

October 3. I964 

October 10, I964 - 

December 20,1964 - 

February 13, 1964 - 

East Coast lonsshore strike 
Board of Innuiry appointed by President 
10 day temporary restraining order issued 
4:2;j p.m. 
Lonysnorcnen returned to work 
OriBinal 10 day restraining order extended 
to full 60 day period 
80 day injunction expired - East and Gulf 
Coasts longsnoretien strike 
MYSA accepts Board's reconniendations for 
settlement 
Longsnoreincn returned to v;ork in Port of New 
York.  Normal operations were resumed along 
the Coast by January 28, I963 

- Board of Inquiry appointed by the President. 
(6 hours before the I-'idnignt strike deadline. 
The u.nlon had v.'f.lKed out of necotiations.) 

- 10 day temporary restraining order issued 
at B:00 p.m. 

- I.ongnhorerr.en returned to Kork. (Saturday - 
actual employmo.at lower than a normal 
Saturday) 
Original 10 day restraining order extended 
to full faO day period 
8:00 p.m. faO day injunction expires. ILA 
extends ••rr): period to Jan. 11, 1965. Then 
strikes all ports. 
Ken return in Korth Atlantic after Federal 
Court order. Virginia ports return 6 days 
later.  South Atlantic and Gulf ports re- 
turn March 6, 1963. 

7.  See detailed account attached taken from Bulletin 1633, U.S. 
Department of Labor "National Emergency Disputes". 
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July  10,   1968 • 

August   7 

August 22. 

August 27. 

August 29. 

August 31 . 

Septenrtber  4 • 

September 9 - 

Negotiations to replace the 4-year contract expiring September 30, 
1966, were opened by the International Longshoremen's Association 
(ILA) and the New York Shipping Association (NYSA). The ILA pro- 
posed a 2-year agreement with provisions to apply-uniformly to the 
5 major North Atlantic Coast Ports. ' The uniform demands would 
elinriinatc the practice of simultaneous loading and unloading of con- 
tainerships, grant exclusive rights to pack and unpack containers 
loaded away front the piers, except those with a "manufacturers 
label,*' and establish a standard work gang of 17men. ' The demands 
also included a $2.36 per hour wage increase, a 6-hour workday, an 
increase of $125 in the monthly pension benefits, a guaranteed annual 
income equivalent to 2,040 hours'work at straight-time rates, ^ and 
liberalized welfare, vacation, and holiday benefits. 

The NYSA offered a 48 cents per hour, 4-year contract package, 
stating that it was authorised to negotiate only on the provisions in 
the "master agreement* for the North Atlantic District and for a 
container provision for Baltimore. (Philadelphia and Boston were not 
on the sailing schedules of contalnershipa.) 

A 1-year extension of the contract, including a 35-cent-an-hour 
package to be allocated by the ILA, was proposed by the NYSA to 
provide additional time to study the problents of worker security. 
In addition, employers in New York, Baltimore, and Han^pton Roads 
offered a new container clause that would permit ILA members to 
strip and load containers that had been consolidated in the port area 
from less than full-load lots. 

ILA negotiators rejected the proposal to extend the contract and sug- 
gested a 38-cent-an-hour-wage increase for a 6-hour day. Union 
demands concerning containers were not changed. 

Negotiators agreed to refer the matter of pensions to a special com- 
mittee. The union had proposed $300 a month pension, payable at 
age 50, after 20 years inthe industry. In addition, the union requested 
that past service for pension benefits be fuUyfunded within 10 years. 

The ILA announced at a bargaining strategy meeting in Miami that 
conventional cargo Bhip», but not containerships, would be worked 
should the parties fail to r^ach agreement by September 30. 

On resumption of negotiations in New York, the NYSA proposed, and 
the  union  rejected,  a $275 a month pension at age 62 after 25 years* 
service. 

Employers presented a new offer: a 2-ycar package with a 33-cent 
wago increase and 25-cent-an-hour pension and welfare contribution 
that would have permitted a $300 a month pension at age 62. 

See footnotes at vnd of table. 
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September 9 — 
Continued  

September   15 - 

September  20   

September 24 • 

September   26 - 

September   30- 

October 1 - 

A stoppage begain in Boston over employer df^mands that union furnish 
fuU-sized gangs. 

The NYSA tentatively proposed a guarantee of 2,080 hours'work in 
exchange for the freedom to automate operations and to assign long- 
shoremen to jobs. The 2 hours of travel time paid in moving from 
one area of the port to another was eliminated. The union rejected 
the   offer,   and   negotiations  were  discontinued until  September   25. 

The executive board of the ILA voted to strike October 1, if no con- 
tract was concluded. Agreement was reached to end the Boston port 
stoppage. 

President Lyndon B. Johnson assigned James Reynolds, Under Sec- 
retary of Labor, to assist in mediating the dispute. At this stage, 
only wages, pensions, and the guaranteed annual income had been 
discussed. The problems of entablishing an industrywide contain- 
erization provision had not been approached. 

Thomas W, Gleason, International President of the ILA, stated that 
the employers represented by the NYSA must either let the ILA load 
and unload containers, or pay a royalty that was adequate to finance 
a pension and welfare plan the union considered satisfactory. Pay- 
ments to these funds had been based on hours worked. Because of 
considerable savings in man-hours possible with containcrships, 
the union maintained that hourly pension and welfare contributions 
would have to be ntuch higher to finance these benefits at current 
levels. The NYSA had proposed that the ILA load and unload con- 
tainers consolidated within the immediate port area. Fearing that 
container consolidating operations would be opened outside the port 
area, the ILA rejected this proposal. 

The President stated that a stoppage would imperil the national 
health and safety and, pursuant to Section 206 of the Labor-Manage- 
ment Relations Act, appointed a Board of Inquiry.* David L. Cole, 
fornr\er Director of the Federal Mediation and Conciliation Service, 
was designated chairman. The other two members were Peter Seitz 
and the Rt. Rev. Msgr, George HigginS. 

In New York, negotiators met without success in a final effort to 
avoid a strike. Dock workers in New York began leaving their jobs 
before the midnight deadline. 

About 46.000 workers were involved directly in the strike. 

The Board of Inquiry met in New York with employer and union 
representatives.   Later,   the   Board   reported   to the   President  that 

See footnote at end of table. 
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October 1- 
Continued . 

October 3  

October  9   

October   16  

October   30—  

October 31 - 

Nov«mb«r   1  

November   4 

November  6 

there were "two overriding issues, and the failure to resolve these 
has prevented the parties from reaching agreement on other item». 
These were unionwide collective bargaining* and the problenns of 
containerization. The President requested the Attorney General to 
seek an end to the strike. Shortly after 7 p.m., Judge Sylvester Ryan 
of the U.S. District Court for the Southern District for New York 
issued a temporary restraining order and set October 9 as the date 
for hearings on a 60-day injunction. Thomas W. Gleason, President 
of the ILA, indicated that due to the lateness of the order, ending 
the stoppage the next day would be impossible. 

Work was resumed at all ports. 

A ruling on the request for an injunction was put off to October 15. 
The restraining order continued in effect. 

Judge Ryan issued a 60-day injunction prohibiting a strike by long- 
shoremen until 7:05 p.m. December 20. 

Fornr\al negotiations resumed for the first time since September 30; 
the ILA demanded that the basic containerization and job security 
provisions apply equally to all Atlantic and Gulf ports. The NYSA'S 
offer of a 2,080-hour guaranteed annual wage was also a problem. 
In New York, the offer was contingent on the imposition of penalties 
on workers who refused to work beyond their normal work area; in 
other  ports,  employers  felt that they could not afford the guarantee. 

New Jersey dockworkers struck, primarily at containerloading sites. 
They demanded that the container royalty payments be divided among 
the workers as a bonus. 

The NYSA proposed a 3-year, $1.01*an-hour contract, including 
wage increases up to 63 cents per hour; and 38 cents for pension 
and welfare funds, thereby allowing a $300 monthly pension at 62. 
Detailed hiring and income guarantee contract clauses also were 
presented.  The   union  announced   that   it would reply November  6. 

The U.S. Attorney's Office in New York ordered an investigation 
to determine if the wildcat strike in New Jersey was in violation 
of the injunction obtained under the Tafl-Hartley Act. The workers 
returned to their jobs the next day. 

Dissatisfied by the failure to negotiate a single North Atlantic Dis- 
trict agreement, by the size of the money package, and by the re- 
tirement provisions, the International Longshoremen s Association 
rejected the NYSA offer of November 1. 

See footnote at end of table. 
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November  30  

D«c«inber  2 . 

December   S • 

December 10— 

D»c«mb«r   11 • 

December 12 - 

December 16 — 

December   IT.. 

December   18... 

The Board of Inquiry reported to the President that the positions 
of the parties had not changed since the first report, and that none 
of the issues had been resolved, 

Thomas Cleason recommended that workers reject the offers sub- 
mitted by the employer axociations for the North Atlantic District. 

Workers in South Atlantic Coast ports began 2 days of voting on 
the employer's last offer. 

Longshoremen in the North Atlantic District (from Hampton Roads, 
Va.,    to   Searsport,    Maine)   voted   on  the   employer's   last offers. 

The NLRB announced that longshoremen had voted »j>proxim«tely 
IS to 1 to reject the final employer offer. 

Bargaining resumed for the first time since November 6 amid reports 
that the leaders of the October 31-November 5 wildcat strike in 
New Jersey were calling for a slowdown. All ports were reporting 
working at   "full employment." 

A tentative oral 3-year agreement was reported to have been reached 
for the North Atlantic District. The contract provided for the right 
to open and repack all containers bearingconsolidatedcargoes loaded 
within fifty miles of New York. It also included a guaranteed annual 
wage of 2.080 hours. The offer included a $1.60 increase in wages 
and supplemental benefits over 3 years; these changes would raise 
hourly rates to $4.60 and provide a $250 monthly pension at 55 
after 20 years, or $300 a month at 62 after 25 years of service. 
Changes in the work nlles were to be negotiated. 

The union bargaining committee for the North Atlantic District re- 
jected the tentative offer, primarily because of the inability to 
achieve an agreement for the entire North Atlantic District. Although 
the container provision protected New York dockworkers, it did not 
prevent freight forwarders in other ports from shipping through 
New York, causing a decrease in employment in these ports. Phil- 
adelphia and Boston longshoremen representatives also attacked 
the provision that stated: "the men will work in any port which has 
an agreement on the master contract and local conditions, and that 
the union policy of 'one port down, all ports down* shall not b« 
applied." 

Bargaining continued over the issues of contalnerisation and sup- 
plementary benefits. Employers in the ports of Philadelphia and 
Boston,   which   did   not have  container facilities,  were unwilling to 
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December IB- 
Continued —— 

December    20 . 

December  21 — 

December   23— 

December 24 - 

January 3,  1969. 

January  7. 

January  9- 

offer the same provisions as New York, Hampton Roads, and Bal- 
timore. They contended that the inr^proved supplementary benefits 
were to be paid for by increased productivity attributable to auto- 
mation. 

Negotiations ended in the aXternoon without agreenr\ent, and the 
stoppage of 46,000 men was resumed at 7:05 p.m. when the injunc- 
tion expired. ' 

The Philadelphia Marine Trade Association and the Boston Shipping 
Association issued a statement charging the NYSA and the ILA with 
an attempt to "usurp" the rights o£ local ports because the New 
York bargaining authority for them covered only the "basic wage 
increase and contributions to welfare and pension funds but not the 
benefits to be derived therefrom, basic working day, and term of the 
agreement.' The two employer associations objected to NYSA offers 
on vacation and holiday pay. the guaranteed annual wage, and con- 
tainer restrictions. They indicated that the NYSA could commit 
them for only $1.44 of the offer, and that the remaining 16 cents, 
representing vacation and holiday pay, had to be negotiated locally. 
The Baltimore Steamship Trade Association indicated that if any 
other employer associations rejected the contract, it would be forced 
to do so also. 

Negotiations resumed in New York. The ILA demanded that the 
"master contract" specify that a reasonable guaranteed annual in- 
come be negotiated in the other ports. Efforts to start local nego- 
tiations in Philadelphia, Baltimore, and Hampton Roads failed, in 
part, because union leaders were in New York. In Boston, the parties 
agreed to meet in an attempt to produce the first signed agreement 
in 10 years. 

At the meeting in Boston, the Shipping Association notified mediators 
that it would participate only to negotiate a local contract. 

New York longshoremen and shippers met in an attempt to resolve 
two major local issues: the jurisdiction of the ILA in stripping and 
loading containers, and the hiring practices under the guaranteed 
annual income plan. The negotiations ended in disagreenrtent and 
were    recessed    indefinitely,    subject    to   recall   by   the   mediator. 

Reportedly, at a full meeting of the New York Shipping Association, 
the members authorized the labor policy committee to withdraw the 
entire offer and seek Washington intervention. The next day the NYSA 
appealed to the President to refer the dock strike to Congress, as 
provided under Sec. 210 of the Taft-Hartley Act. 

A meeting of top union and management officials continued to Jan- 
uary 10. Agreement was reached on the container clause and on 
hiring practices under the guaranteed annual income plan. 

See foutnotf al end oi rable. 
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January 12. 

January    14- 

January 16 

January 22 

January   23 • 

The full union and management bargaining committees met to review 
the written contract, including the provisions agreed to the previous 
day. The union committee unanimously accepted the new container 
clause, which protected local ports from the threat of losing work to 
New York,* and returned to their home ports. 

A tentative agreement was reached for the Port of New York, but 
ratification by the membership was deferred pending settlement 
in other ports. Besides the container clause accepted January 12, 
the $1.60 wage-supplementary benefit package, and the pension plan 
offered December 16, the agreement included the annual guarantee 
of 2,080 hours' pay at straight-time rates. Travel pay would not be 
paid to workers hired after the agreement went into effect 
(October I. 1968). 

Negotiations resumed in Boston, Baltimore, and Hampton Roads. In 
Philadelphia, the union demanded the entire New York contract. The 
shippers agreed to the same wage rates and supplementary benefit 
contributions as New York, but maintained that they would not pay 
the increased vacation costs. They also rejected the increased 
guaranteed annual income plan. 

Negotiations began in Miami for South Atlantic ports from Morehead. 
N.C, to Key West, Fla. In Galveston, where bargaining resumed 
for a contract covering West Gulf Ports, talks broke off when the 
employers did not make a money offer. 

Talks in New Orleans were discontinued after the shippers offered 
a $1.07 package and demanded a decrease in the size of crews 
loading grain ships. 

The ILA was warned by the NYSA that it might be in violation of 
the Taft-Hartley Act if it refused to place the contract before its 
members for ratification. 

Management in Philadelphia offered three contract options: (1) the 
$1.60 package, including $1.44 for wages, pensions and welfare, 
and the remaining 16 cents for 'whatever it would buy* in the way 
of additional vacations and holidays; (2) the same benefits as in 
New York, but changes in the work rules designed to reduce labor 
costs; or (3) subsequent negotiations on the vacation plan. The union 
declined all three options. 

Negotiators for South Atlantic ports reached tentative settlement on 
local issues and agreed that wages, supplementary benefits, annual 
wage guarantees, and the container clause would follow the New 
Orleans pattern. 

See footnote at end of table. 
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January 23- 
Continued . 

January 26— — 

January  29_. 

February  I 

February 2— 

February   3. 

February   4 - 

Talks resumed in Calveston for West Gulf ports. Enrvployers were 
reluctant to discuss money until some agreement was reached on 
changing work rules. 

Negotiators in Baltimore reached agreement on holiday and vacation 
benefits, but the union rejected the employers'offer of a guaranteed 
1,800-hours'work. 

Because of problems in Philadelphia and New Orleans, the executive 
council of the ILA met in New Orleans in an attempt to coordinate 
bargaining and concluded by requesting the President to "insist* 
that the Gulf employer associations increase their offer from $1.07 
to $1.60. 

Negotiators in Hampton Roads reached agreement on a guaranteed 
annual income of $6,800 for qualifying workers in 1969-70 and 
$7,820 in 1970-71 contract years. 

A tentative agreement, providing for pay increases of $1.60 an hour 
over the life of the contract, was reached in New Orleans. It re- 
quired that negotiations on a guaranteed annual income begin 90 
days after ratification, and that the size of the work gang not be 
reduced during that period. The container provisions eliminated 
two clauses of the New York agreement, thus permitting containers 
consolidated in other ports to move through New Orleans without 
repacking, and also requiring arbitration of disagreements over 
the handling of containers. (These changes reflect the different 
practices in the two ports before negotiations began in July. See 
footnote 2.) 

David L. Cole was asked by Secretary of Labor George P. Shullz 
to resume over-all direction of the mediation activity, Mr. Cole 
had not been Involved since the agreement was reached in New York. 

Thomas Gleason indicated that the New Orleans container clause was 
unacceptable to the International. ILA South Atlantic and Gulf District 
officials refused to reopen negotiations. 

From Miami, the executive board of the Teamsters telegraphed ILA 
and the port employer associations that the new agreement would not 
be allowed to remove work from the Teamster jurisdiction. 

New York Shipping Association members agreed to withdraw the 
unratified  contract  of January   14  if workers did not return shortly. 

Negotiators in Philadelphia reached agreement on the wage and 
supplementary package, and container provisions and became the 
fourth major port to do BO. However, eligibility for a fifth and 
sixth week of vacation and union demands to eliminate the set- 
back"'* clause prevented agreement. 

See footnotes at end of table. 
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February 4— 
Continued ^ 

February   7 . 

Febraary  8- 

Febniary U 

February 14- 

February 15 .. 

February   17- 

Fcbruary 18 

February 19 - 

February   20- 

Negotiations resumed in Calveston; the shippers matched the New 
Orleans' money offer, but the longshoremen demanded the New York 
container provision. 

Seeking a ratification vote," the New York Shipping Association 
filed an unfair labor practice suit against the ILA. 

At a meeting of the executive council of the ILA in Houston, New 
Orleans'union officials promised to attempt to reopen negotiations 
on the container clause. 

The NLRD petitioned the U.S. District Court for the Southern Dis- 
trict of New York to order the longshoremen to return to work In 
the Port (4 New York. Judge F. X. McCohcy, denying the request, 
ordered the ILA to hold an election by February 14. but allowed 
the NLRB to return to the court if work was not resumed. 

Longshoremen in  New  York  ratified  the  agreement  9.328 to 3.213. 

Work was resumed in New York. 

The NLRD petitioned the Federal l>i«trict Court in New Orleans 
to order longshoremen in New Orleans to return to work. 

Tentative agreement WAM reached for Miami. Most other South 
Atlantic ports also reached agreement. 

Judge Frederick J. R. Heebe ordered five ILA locals in New Orleans 
to vote on the contract February 21. A checkers and clerks local 
had not reached agreement on a container clause. 

Shippers and union officials in Baltimore announced tentative agree- 
ment, also to be submitted for ratification on February 21. The 
contract    included    a    guaranteed    annual    income   of   1,800   hours. 

Agreement was reached in Philadelphia, providing for a fifth and 
sixth week of vacation for longshoremen who worked 1.600 hours 
in 10 of the past 12 years. The contract eliminated the "set-back" 
provision, and the container provision allowed packing and unpacking 
of consolidated containers that were local in origin or destination. 
The guaranteed annual wage was increased to 1,800 hours. Ratifi- 
cation was set for the 23d. 

Workers   in   Miami   and   Port   Everglades   ratified   their   contract. 

See footnote at end of table. 
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February   21. 

February   23- 

April 12 . 

Longshoremen in New Orleans, Hampton Roads, and Baltimore 
ratified contracts and returned to work the next day. Following 
the conclusion of these settlements, longshoremen in South Atlantic 
and Gulf ports were expected to return to work shortly. *^ 

Philadelphia longshoremen ratified their agreement and resumed 
work February 25. 

The last port agreement was concluded. " 

* The Uv*i York Shlppui^ Anociatlon l» auihcrlicd lo b^rjain tor tieyn Yorh, Baltimoie, Soiioa, Haniptoa Romdt, and Phila- 
delphia with tcipcct To wagci, hours, employer cooirlbutioiu to the welfare and peniion fuM^s, aixl the term of the agreement. Set- 
tlemenU on thoie Uiuut, gcncaUy referred to it the "maiier contract," are then Incotporated into local agreemenU in the*« potU. 
Negotiations or wofkiog condittom, holidays, vacations, and oilier mattcfj are conducted on the local level. Boston, however, had 
not had 3 signPd agrccmcm since 195?. The agrecMcnts fot the temaindcr of the North Atlantic Dittiict and the South Atlantic and 
Culf Diitrici) follow the general  Nonh Atlantic Const p4iiern. 

' New York, Baliimote, and Philadelphia pons had royalty clauses on containers since I9C0, 1961, and 1967, respectively. 
The Toyallies weie 35 cents per grcsi ton for conventional shi|4, 70 cents for partially autompied ships, and $1 for automated oi con- 
taineii]«d ships. Establishment of a container fund in Boston wai delayed because of Jurisdlctlonal problems between the ILA tad 
the Teamltcri. 

Although cotrtalnen had been stripped In North Atlantic ports when the 11^ found mote than I bill-of-ladiD£ on > coniaiaM, 
no SOCh action had occurred   in South AtUutlc  and CuU ports. 

New York had   17-mao gangi  under the current  agreement. 
* New York had a   l,600-k>ur,   and Philadelphia   a   l,SOO-hout guarantee. 
* This stoppaijt  marked the seventh time that Atlantic Coa« longtl>orcmen were   imolvcd   In a   "national  emergency*" ditDUte. 

* During the   iviti contract rcn(.-Botiatloni,   the  ILA  was enjoined from insisting on indunrywide bargaining.      1B appeals to the 
count during the next year,   tho  injunction was  upheld,   and a  uial examiner of the NLHB ruled that the  inainance upon  irvlustrywlde 
bargaining was an unfair labor practice. 

' This stoppage marked the sinth lime that an East Coast stevedoring Industry strike had occurred or had bean resumed after 
•n 60-day  "coollng'Off"  period. 

* The new matter clautc read: "Containers owned or leased by employer-members {Including coniamrrs oa wheels) coitfalaing 
LTL ilesi than truckload IOQ? I«d> or coniolidatod fult-conta jner loads, which are destined (or or come from, any person (i^cludiag 
• consolldator who itiiffi concaincrt of outbound cargo or a dtstTit>uiot who strips container! of inbound car^o and including • forwarder, 
who Is either a consotidotor of ouicargo or a disirihutor of inbound cargo) wtio Is not the beneficial owner o( the cargo, atjd which 
chhcr comes from or is destinetl to any point within a 50-ml1e radius of any North Atlantic DisOicl port ih-iil be stufled and stripped 
by It-* labor at longshore tait-s on a waterfront under the terms and conditions of the Ceniral Cargo Agreement." The Nev< York 
Titn«s,   lofiuary  13,   1969,   p.   93.     In addition,   dbagreement over the  handling of a   container waj  not  aibtlrable. 

* The ILA  and the Tcamiteil had   met occaiion.itiy to ditcuLi Jurisdiction,   but no agreement had bei-n announced. 
•*• When a ship failed to arrive on time, longilwrc men's work schedules were changed from 7;30 a.m. to 1:00 p. m. undct ike 

"Kt-bacV" clause, which also provided pay for 1 hour in the irtorning atid a 4-hou/ guarantee in the afternoon. In this siluaiioQ, 
other port agreements provUicd 4 hours' reporting pay and permitted tongslioremcn to take another job in the afternoon. Philadelphia 
A>ck«orkers struck over (hSi  isrue   in  1907. 

11 In the 1964-65 negotiations, the contract was ratified in New York and New Orleans shortly after agrecmerri was reached, but 
the longshorenicIt Hid not return to woil*. The NYSA and New Orleans Steamship Association succetafully filed suiu to ie«julr« the gro«t« 
to r«turn to work. 

" Longihorcmeo at Jacksonville, Fla., Mobile, Ala., and Baton Rouge, ta,, god West Culf ports did not return to work at thai 
time. However, •.'Otk waj resumed in Mobile on Febru-ty 25 and at JjckwRville on March 1. The West Cull pOTU and EjtooRouje, 
where dotkHoikcti demanded the New York contJinet chuie rather than tiie one for New Orleam, did not return to work until April 2 
and March   14,   retjiectively.     Operations »cre resumed  In Beaumont,   Orange,   and Port Arthur,   April   13. 

'^ Work was not returned in New England portj until March. At Boston, wbetc employers demanded concesttorj )t> work rules 
In exchange tor higher  wages,   benefits,   ccntainer clause,   and guaranteed atsiual wage,   wotk was rctuniod April  2. 
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NO. E-9 

IBGIKG THE ADOPTION OK LEGlSLA'nOi; BY TiIE C0KGRKS3 DESIGNED TO 
Ab'FOilD A K5A?;S OF AMTGADLE SKTiXEMEiiT OP LA3CR DISPUTES AflD TO 

PREVENT STOPPAGES IN THE KARITII-i2 INDUSraY 

vniEREAS, The United States Corporate membership of The 
ATierican Association of Port Authorities is composed of public 
and governmental departments, boards, corairdssions, agencies, 
authorities, organizations and bodies cnf.figcd in the planning, 
development or operation of ports and harbors, and by reason 
of their public character are charged vfith the duty of serving 
the public interest in the foreign and domestic waterborne com- 
merce of the United States; emd 

WHEREAS, such members collectively have a multi-billion 
dollar investment in port and harbor facilities dedicated to 
the needs and furtherance of such commerce; and 

WHEREAS, such Corporate members of The American Association 
of Port Authorities have been deeply concerned for many years 
with the frequent labor disputes and v;ork stoppages v;hich have 
affected and halted from time to time tne vital flow of essen- 
tial foreign and domestic waterborne commerce; and 

WHEREAS, from time to time there have been v/aterfront 
strikes v;hich have resulted in the closing of a major portion 
of the ports and harbors of the United States; and 

V/HEREAS, such a paralysis and disruption has included 
(1) the immediate and in many v;ays permanent damage to the 
National Export Expansion Program through loss of overseas 
markets, (2) a crippling backup in relief foreign cargoes 
Kith the consequent setback to various aid programs, (3) un- 
recoupablo setbacks in the Balance of PajT.ents program, 
(4) serious immediate, and often permanent financial effects 
on industry, manufacturing concei'ns, and labor through (a) 
inability of manufacturers to channel larger orders into pro- 
duction by reason of not receiving imported rav; materials, such 
as jute, vfool, paper, etc. leading to a widespread spectrum of 
employee layoffs, and in msmy cases, to ban!;ruptcy in industry 
itself; (b) unemployment on the waterfront and ever-grov/ing w^- 
employraent in inland firms and industry forced to lay off portions 
of their eiiiployecs as a direct result of the stoppage of maritime 
commerce, and (c) the halting of normal agriculture mcrketing pro- 
cedures vital to the economy of the nation, with product market- 
ing and outlets for surplus commodities closed off, together with 
the concomitant result of product spoilages and downgrading when 
held up in the process of traasportation; and 
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vmEREASj such strikes and work stoppages in the maritime 
industry, existins before and often continuing after the use 
of the injunctive machinery provided for in the Taft-Hartley 
Act, demonstrate the need for improved and possibly specialized 
lav.'S applicable to and governing strikes, v.'ork stonpr.gos, con- 
tract bargaining procedures and grievance machinery in the 
maritime industry because the procedures and provisions of 
existing lav/s are inadequate and ineffectual to meet national 
labor emergencies in the maritime industry to prevent or avoid 
Irreparable end incalculable damage resulting therefrom to the 
national economyj 

NOVJ, THEREFORE, BE IT RESOLVED by The American Association 
of Port Authorities: 

(1) That existing and past strikes and v;ork stoppages in the 
maritime industry have so aiffected the publjc vielfare, the 
national defense and the national economy of the United States 
and its citizens, despite the use of available lav:s, that it 
is essential and imperative that new federal legislation be 
enacted providing for improved collective bargaining machinery 
and for sound grievance and dispute settlement; 

(2) That such legislation should provide for more effective 
procedures for the fair, impartial and speedy settlement of 
labor disputes, grievances artd contract negotiations in the 
maritime industry v;ithout strikes, lockouts or work stoppages; 
and 

(3) ITiat Committee V on Port Operations be and it is hereby 
authorized and instructed to take such steps forthv/ith as in 
the Judgment of the Board of Directors shall be deemed desir- 
able and expedient to cause such legislation as v;ill generally 
effectuate, so far as possible, the objectives and purposes 
set forth in this Resolution to be introduced in the Congress 
ajid to urge and seek its adoption. 

(Unanimously passed - United States Members 
only voting) 
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Mr. DiNOELL. The committee is grateful to you and your associates 
for your very helpful testimony. It is always a pleasure to have you 
before the committee. Thank you very much. 

Mr. AMUNDSEN. Thank you". 
Mr. DiNGELL. The committee will now stand adjourned until Tues- 

day next at 10 a.m. 
(Whereupon, at 10:30 p.m., the hearing adjourned, to reconvene at 

10 ajn., Tuesday, September 21, 1971.) 





SETTLEMENT OF LABOR-MANAGEMENT DISPUTES IN 
TRANSPORTATION 

TUESDAY, SEFTEKBEB 21,  1971 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND AERONAUTICS, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 2322, 
Raybum House Office Building, Hon. John Jarman  (cliairman) 
presiding. 

Mr. JARMAN. The subcommittee will please be in order. 
We will continue the hearings on proposed legislation dealing with 

the settlement of transportation labor disputes. 
Our first witness this morning is James E. Yost, president of the 

Railway Employee' Department, AFL-CIO, Chicago, 111. 

STATEMENTS OF JAMES E. YOST, PRESIBENT, RAILWAY EMPLOYES' 
DEPARTMENT, AFL-CIO, AND EDWARD J. HICKEY, JR., GENERAL 
COUNSEL, RAILWAY LABOR EXECUTIVES' ASSOCLATION; ACCOM- 
PANIED BY TAYLOR SOOP, EXECUTIVE SECRETARY, RAILWAY 
LABOR EXECUTIVES' ASSOCIATION 

Mr. YOST. Grood morning, Mr. Chairman. 
Mr. JARMAN. Mr. Yost, for the record will you introduce your 

associates? 
Mr. YOST. Well, that is a part of our statement, Mr. Chairman, but 

on my right is Mr. Edward J. Hickey, Jr., general counsel for the 
Railway Employes' Department and also general counsel for the 
Railway Labor Executives' Association; and on my left is Mr. 
Taylor Soop, executive secretary of the Railway Labor Executives' 
Association. 

Mr. JARMAN. You may proceed witli your statement. 
Mr. YOST. Thank you. 
Mr. Chairman, members of the subcommittee: 
My name is James E. Yost. I am president of the Railway Em- 

ployes' Department of the AFL-CIO. This department of the federa- 
tion is composed of six international labor organizations commonly 
referred to in the railroad industry as the shopcrafts. These organiza- 
tions are: 
Intemational  Brotherhood  of Boilermakers,  Iron  Ship Builders, 

Blacksmiths, Forgers and Helpers; 
Brotherhood Railway Carmen of the United States and Canada; 
Intemational Brotherhood of Electrical Workers; 

(573) 
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International Association of Machinists and Aerospace Workers; 
Sheet Metal Workers' International Association; and 
International Brotherhood of Firemen and Oilers. 

Each of these organizations has a vital interest in the l^slaticm 
pending before you oecause they represent thousands of employees on 
practically every railroad in the United States as well as in Canada. 
They also represent additional thousands of employees in industries 
outside the railroad industry. For example, the total membership of 
the International Association of Machinists and Aerospace Workers 
exceeds 900,000 and that of the International Brotherhood of Electri- 
cal Workers is approximately 1 million. For this reason they feel paj- 
ticularly qualified because of their experience under both the Rail- 
way Laoor Act and the Taft-Hartley law to evaluate some of the pro- 
posals before you to drastically devise the Railway Labor Act and 
substitute Taft-Hartley procedures. 

I appear before you today with Mr. Edward J. Hickey, Jr., who is 
the Railway Employes' Department's General Counsel, to testify on 
pending legislation concerning emergency labor disputes in the trans- 
portation industries. 

My main purpose is to support and recommend your favorable ac- 
tion upon H.R. 3595 sponsored by Chairman Staggers of your full 
committee, Congressman Eckhardt and also Representative Macdon- 
ald of Massachusetts and to oppose H.R. 3596, which is the Nixon ad- 
ministration's projxeal. 

At the conclusion of my statement Mr. Hickey will explain to you 
in more detail some of the teclmical and legal reasons lor our sup- 
port of the Staggers-Eckhardt-Macdonald and our opposition to the 
administration's proposal and will also comment upon some of the 
other bills which are before you for consideration. In doing so, he 
wUl be speaking for the Railway Labor Executives' Association which 
comprises 14 railway labor organizations of which the six shopcrafts 
are a part. 

In approaching the problem of what should be the central point of 
concentration in the observations which I wish to lay before youj I 
must necessarily direct my attention to the avowed reason for the m- 
troduction of tnis proposed legislation. As I understand that objec- 
tive, it is to seek better ways and means to avoid or settle emergency 
disputes in the transportation industries—which because of our in- 
volvement means the railroad industry. Or, to put it another way, the 
objective of this legislation is to provide procedures which will take 
the crisis or emergency out of railroad strikes because past national 
railroad strikes have proved unacceptable to the public, the admin- 
istration and the Congress. 

We accept the fact that the right of labor under the existing Rail- 
way Labor Act to engage in a nationwide strike is, from a practical 
pomt of view, a dead letter. But we also want to make the point that 
the harassment of Congress and the public in recent years is not prop- 
erly attributable to railroad labor which has tried to avoid nationwide 
shutdowns through resort to selective strikes, but, on the contrary, is 
due to the railroads' success, until just recently, in securing court in- 
junctions against such limited strike action on the grounds that since 
the bargainmg is nationally pursued, the strike must be nationally 
maintained. The objective was obviously to provoke congressional in- 
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tervention. A good example is the shoi)crafts' efforts in 1969 to limit 
strike action and avoid a national strike, the carriers' retaliation of a 
national lockout, the court's injunction against any selective strike, and 
the resulting congressional action when the only strike then legally 
permissible created an emergency situation. 

While it is true that after H.K, ^595 was drafted and introduced, the 
Ck)urt of Appeals for the District of Columbia ruled that a selective 
strike is legal imder the Railway Labor Act and the Supreme Court 
rejected the petition of the railroads to review this decision, it does not 
follow that the legislation proposed by H.K. 3595 is no longer needed. 
On the contrary, there are important provisions in the bill which, if 
enacted, would preclude the deliberate expansion of the strike by the 
carriers so as to convert limited action into national proportions, 
thereby creating a national emergency. The carriere' objections before 
this committee to these safeguards belie their exhortations against 
national emergencies. 

Both the carriers and the administration in thier appearances be- 
fore the Congress continue to profess the belief that collective bargain- 
ing should be preserved and improved in the railroad industry and 
that it should be as free as possible from Government interference 
and that any legislation should serve to enhance, rather than reduce, 
the incentive to such bargaining. Mr. John Hiltz, chairman of the 
Natonal Railway Labor Conference, who is the carriers' chief spokes- 
man in national railway labor negotiations, embi-aced the same phil- 
oeophj in his appearance before this subcommittee last week when 
he said that "the overall challenge to your conunittee, as I see the 
situation, is to amend the Railway Labor Act in a way that preserves 
and improves the collective bargaining process" and his "preference 
is for as little Grovernment intervention as possible." 

It is axiomatic in any free society which believes in the right of its 
citizens employed by private industry to be free from involuntary 
servitude that the right to strike is an inherent part of the right to 
bargain collectively. Aside from nationwide shutdowns which, as I 
have already observed, we accept as impractical, if the time has come 
when railworkers are no longer to be viewed as citizens employed by 
private industry and are to be denied the right to strike at all by 
the adoption of any of the proposals before you for compulsory arbi- 
tration then, as stated by the AFL-CIO in February of this year in 
its comments on the Nixon administration's proposals, the Congress 
should immediately move to nationalize the Nation's railroads. 

This brings me to the provisions of the administration's bill (H.R. 
3596) and wny we find them totally unacceptable as a solution to the 
problem of removing the emergency or national impact from strikes 
m the railroad industry. 

The legislation proposed by the administration's bill goes much 
too far to remedy the defects which it states now exists under the Rail- 
way Labor Act and in our opinion would, if enactedj seriously and 
needlessly curtail advantages now enjoyed under existing law and 
jeopardize legitimate interests of railroad labor. 

In saying this I do not wish to be understood as taking the posi- 
tion that some remedial legislation in the area of emergency disputes 
is not necessary or desirable. On the contrary, that is the precise 
reason why the AFL-CIO and all of railroad labor are supporting 



576 

the Staggers-Eckhardt-MacDonald selective strike bill. But what I 
am trying to say most emphatically is that the broadsword approach 
of the administration's bill is not the cure. 

Perhaps the most fundamental fallacy in the administration's bill 
is its failure to follow its initial premise, stated in the proposed con- 
gressional "findings and purpose," that the present procedures for 
dealing with national emergency disputes under the Railway Labor 
Act tend to encounige too much resort to governmental intervention 
rather than utilization of collective bargaining processes to solve dis- 
putes. From such a premise one would reasonably expect tliat the pro- 
posed procedures in the bill would limit governmental intervention 
and rec[uire solution through collective bargaining, including the ulti- 
mate right of labor to strike. Instead, the administration's bill requires 
not less but more governmental intervention and a longer rather 
than a shorter period of delay if the succession of boards of inquiry: 
court reviews and injunctions. Presidential intervention, special 
boards, and "final offer" panels attendant upon the resolution of na- 
tional emergency disputes are viewed, as realistically they must, as 
nothing short of institutionalized governmental intervention. 

Even more fundamentally, the administration bill fails to follow 
its initial premise by not confinuig its procedures to the resolution of 
major disputes. Instead, contrary to tliis first finding and purpose, 
it requires arbitration of minor disputes. In doing so, it abolishes the 
existmg National Railroad Adjustment Board where the costs are, 
in part, assumed by the Government and places the entire cost on the 
unions and the carriers. The net gain is no advancement in collective 
bargaining but only one to the administration's budget. 

This brings me to the bill's second finding or premise that present 
procedures for dealing with disputes in the transportation industries 
have proved insufficient to prevent serious disruptions of transporta- 
tion services. Aside from the fact, as again observed by the AFL-CIO 
in its February 1971 statement on the administration's antistrike bill, 
that no case at all can be made out to sustantiate this premise in the 
trucking, maritime and longshore industries—which we shall leave 
for substantiations by those who represent such industries—^the facts 
in the railroad industry are also to the contrary. In the 45 years that 
the Railway Labor Act has been in effect there have been only three 
nationwide rail strikes, each lasting but a few days, and only one 
major airline strike. Secretary Hodgson has admitted this fact in 
his appearance before the Congress and testimony in support of the 
administration's bill. Moreover, there have been only seven instances 
in this total period of 45 years where it has been necessary for the 
President or the Congress to intervene. 

Insofar as emergency boards are concerned, even if we include the 
airline industry as well as the railroad industry, only 176 emergency 
boards have been created pursuant to section 10 of the Railway Labor 
Act as of Jmie 30,1970, according to the annual report of the National 
Mediation Board—an average of less than four a year throughout the 
history of tlie act. 

These statistics are a far cry from the administration bill's procla- 
mation that present procedures for dealing with the disputes have 
proved insufficient to prevent serious disruptions in an industry of 
over 650,000 employees. Completely overlooked is the fact that there 
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are literally thousands of disputes whirh are settled through collective 
bargaining without even the intervention of the National Mediation 
Board. Mr. Hiltz himself admitted the fact that collective bargaining 
tmder the Railway Labor Act had not broken down, as claimed by the 
administration, in his appearance before this committee last week when 
he said that "collective bargaining in our industry does work—not 
Perfectly, of course, and it can be improved, but it does work. The 
act is that hundreds of agreements each year are negotiated in the 

railroad industry with no governmental intervention of any kind." 
On the basis of these observations we think it fair to conclude that 

the underlying assumptions of the administration's bill of need for the 
drastic legislation proposed are simplistic and wrong. The over-con- 
centration of the administration on the few isolated instances of con- 
gressional or Presidential intervention have blinded its appreciation 
of the overall efficacy of the Railway Labor Act in areas outside the 
arena of national emergency disputes. We see no justification what- 
ever for the wholesale slaughter of provisions in the Railway Labor 
Act governing adjustment of minor disputes, judicial enforcement of 
awards of the adjustment boards, the abolislunent of the mediatory 
function of the National Mediation Board and transfer to another 
agency, or the institution of a variety of new procedures which would 
be highly injurious, time-consuming and costly to railroad labor when 
none of these provisions are responsive to the asseited reasons of the 
administration for the introduction of the legislation or are related 
to the avoidance of emergency disputes or their settlement. To do so 
would create a chaotic situation, junk years of experience and expertise 
in the handling of minor disputes and in the long run create more 
problems than would be solved. 

Now let me illustrate a little more concretely what these changes are 
which the administration seeks in areas unrelated to the provisions for 
resolving emergency disputes and tell you more specifically the rea- 
sons for our opposition. 

First, in the area of disputes involving the interpretation or appli- 
cation of collective bargaining agreements, all such disputes are now 
subject to compulsory arbitration under the Railway Labor Act by the 
National RaUroad Adjustment Board or by other boards of adjust- 
ment established under that law. An important feature of these arbi- 
tration provisions of the Railway Labor Act is that the cost is borne 
essentially by the Government. While it is true that each partisan 
member of the Adjustment Board appointed by the railroads and 
labor organizations, respectively, is paid by the party each represents, 
this is really a small part of the costs of the arbitration process. Each 
neutral member selected to resolve deadlocks in the termination of 
disputes between labor and railroad members is paid by the National 
Mediation Board. Similar provisions apply to the special boards of 
adjustment called Public Law Boards that were established by con- 
gressional amendments to the act in 1966. 

The administration's bill proposes to eliminate this Government- 
supported arbitraition and supbstitute private arbitration paid for 
entirely by the parties. Although the administration purports to 
make this change in order to eliminate reliance upon governmental 
machinery for resolving disputes, such a claim is completely inconsis- 
tent with the elaborate governmental machinery established by the 
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administration's bill for the handling of major disputes where the 
costs are assumed by the Government. In any event, the substitution 
of private arbitration would visit a i-eal liardship upon the rail unions 
whose membership and dues are decreasing. The cost of supporting 
the arbitration of minor disputes imder the Railway Labor Act is a 
rather insignificant amount for the Government, but would be signifi- 
cant for the unions. By way of example, in 1969 total expenditures for 
the National Railroad Adjustment Board were $831,311. 

Moreover, the loss of background and experience of the members of 
the Adjustment Board, many of whom have spend most of their lives 
in this work, through conversion to private arbitration would be 
highly detrimental to a knowledgeable disposition of disputes. 

Another highly injurious feature of the administration's substitu- 
tion of private arbitration for the present procedure of the Railway 
Labor Act is the elimination of the enforcement provisions of the act. 
These provisions permit recovery of costs and attorney's fees by the 
unions when the carriers fail to abide by arbitration awards of the 
adjournment boards and court enforcement is required. The alterna- 
tive of private arbitration proposed by the administration would visit 
prohibitive expenses upon the rail unions and very likely would result 
in considerable stalling and foot-dragging by the carriers in comply- 
ing with their obligations under collective oargainiiig agreements sim- 
ply because of the unequal financial contest between the railroads and 
the employee representatives. 

Second, there are a number of so-called miscellaneous provisions con- 
tained in the administration's bill which are highly objectionable. One 

•of the most dangerous is the prohibition in the proposed law of the 
restraints against injunctions contained in the Norris-LaGuardia 
Act in any judicial proceedings brought under or to enforce the pro- 
visions of the act. Such a provision can only be viewed as completely 
antilabor. 

Courts already have severely limited the application of this anti- 
injunction law in cases brought to require compliance with require- 
ments of the Railway Labor Act. But the purpose of the administra- 
tion in doing away with it entirely can be viewed as nothing short of 
an effort to give the courts imrestricted power to issue injimctions. If 
the administration's bill is enacted, we can easily see that the day of 
Govenunent by injunction in labor disputes would be back with us. 
Contrast this with Secretary Hodgson's statement to the Congress that 
the administration's objective was that "collective bargaining should 
be as free as possible from Government interference and that any legis- 
lation should serve to enhance, rather than reduce, the incentives to 
such bargaining." 

Another objectionable miscellaneous provision of tlie administra- 
tion's bill provides for court actions by and against railroads and em- 
ployee representatives for violation of agreements. This could result in 
a flood or litigation including damage suits since another provision of 
the proposed law would make a union liable for the acts of its agents 
notwithstanding other provisions of existing law such as those con- 
tained in the Norris-La Guardia Act which now permit defenses to such 
suits. This is another illustration of how the present admini^ration is 
seeking to have labor disputes resolved more and more by the courts 
and one of the fundamental reasons why we are so opposed not only 
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to the provisions of the administration's bill, but its underlying phi- 
'     losophy as well. 

It is apparent from what I have said thus far that the administra- 
tion's proposals for changes in the Railway Labor Act outside the area 

' of emergency disputes are not only unacceptable to railroad labor but 
are also foreign to the avowed reason for the proposed legislation and 
should be rejected. 

Insofar as the administration bill's proposed changes in the emer- 
gency disputes procedure are concerned, we do not oppose them for 
the reason that they are unrelated to the problem which triggered aU 
of the legislation before this committee, but simply because we do not 
believe they would cure the problem. On the contrary, they would 
create more delays in the solution of emergency disputes rather than 
less, would involve the courts to an abnormal degree which should be 
avoided and would ultimately result in compulsory arbitration which 
is the antithesis of f i-ee collective bargaining. 

In substance, the administration's proposal would add three new 
emergency antistrike procedures to tlie 80-day injunctions now pro- 
vided by the Taft-Hartley law. These three devices are: (1) an addi- 
tional 30-day injunction; (2) an authorization for partial operation 
only, such as moving essential goods; and (3) a new variation of com- 
piilsory arbitration panel would choose one or the other without change 
or modification. 

For practical reasons the so-called choices actually dissolve into one, 
the "final offer selection" procedure, wliich is unacceptable for a va- 
riety of reasons. Here the disputing parties are supp(»edly put on the 
defensive in terms of demandmg too much because to do so would lead 
to rejection of their offer by the President's selection panel. But "final 
offer selection" does not take into account the facts of life of present- 
day trade unionism. 

The leader of a trade union represents a membership. That member- 
ship measures the effectiveness of its leader primarily in terms of 
what they achieve in the collective-bargaining process. In most in- 
stances members of a union will accept in a collectively bargained 
agreement less than the initial demands. But it is naive to assume tliat 
the leadership of the miion can afford to take the responsibility of 
making an offer far below the initial demands in order to make it 
sufficiently attractive to be adopted by a selection panel. And it is not 
realistic to believe that if agreements are subject to ratification, the 
submission of a proposal substantially below the initial demands would 
be approved by the membership. Incidentally, the time limits pre- 
scribed by the administration's bill in the "final offer selection" pro- 
cedure would not permit realistic ratification references anyway. To 
this extent at least the proponents of the administration's bill either 
are not aware of or completely ignore the internal laws of some of 
our railroad labor organizations. 

The administration has argued vigorously that its "final offer 
selection" does not amount to compulsory arbitration. This claim is 
based upon the fact that the offer selected by the panel is the offer of 
one of the parties rather than a decision imposed by third parties. 
While this is true technically, the fact remains that one party is sad- 
dled with his adversary's draft of a collective-bargaining agreement 
which he must accept. And he must accept it under compulsion of law. 
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Consequently, we have the use of governmental power enforcing a 
unilateral decision of one of the parties to a labor dispute which is the 
very opposite of collective bargaining. 

Now let me turn to the provisions of the Staggers-Ek:khardt- 
MacDonald bill and give our reasons for supporting this proposed 
legislation. 

The purpose of H.R. 3595 can be simply stated. It would take the 
national emergency out of railroad strikes by permitting the rail 
unions to exercise their right of self-help now given to them imder 
the Railway Labor Act after the exhaustion of alfrequired procedures 
in such a way as to avoid nationwide shutdowns and the attendant 
intervention of the President and the Congress. As I have already said 
earlier in this testimony, the right to strike nationally is for all prac- 
tical purposes precluded to the rail imions and if this right is to be 
preserved at all—or to put it another way, if collective bargaining is 
to be permitted to function in the railroaa industry—the more limited 
selective strike must be permitted. But it must be permitted in a way 
which will prohibit the carriers from converting the limited strike 
through the use of a lockout into a national crisis or we are right 
back where we started with no practical strike at all and thus no real 
collective bargaining under the Railway Labor Act. It is for this 
reason, among others, that the legislation sought by H.R. 3595 is still 
necessary notwithstanding the recent court decision which I mentioned 
earlier which held selective strikes to be legal. We would hope that 
decision will settle the question, but we cannot be sure the railroads 
will not institute other litigation seeking inroads upon it as they 
recently attempted in the selective strikes of the United Transporta- 
tion Union when the Chicago & Northwestern Railroad sought and 
obtained a separate settlement with the union without the concurrence 
of the National Railway Labor Conference. 

The selective strike bill expressly recognizes and reaffirms the right 
of the carriers to put their proposals into effect when the procedures 
of the Railway Labor Act have been exhausted; the only restriction 
is that when tlie railroads have proposed changes, not on their own 
initiative, but in anticipation of or as counterproposals to union pro- 
posals, they would not be permitted to put such changes into effect 
unless they are struck. The reason for this restriction is that during 
recent years the railroads have adopted, as a deliberate strategy, the 
practice of countering union proposals with intolerable counterpropos- 
als in order to be in a position to put the counterproposals into effect 
if the union should call a selective strike and thus convert a selective 
strike into a national strike, thereby creating a national emergency 
in which Congress must intervene. The railroad insistence on put- 
ting their counterproposals into effect would defeat the purpose of 
the bill to take the national emergency out of railway disputes. 

The selective strike bill also provides important safeguards with 
respect to the national health and safety by pro^nding that both the 
union and the railroads shall be required to furnish transportation 
during a strike to the extent that the Secretary of Transportation, 
after consultation with the Secretaries of Defense and Labor, finds 
it essential. The carriers complain that such partial oiJeration of a 
carrier, even though it is also a part of the administration proposal, 
is burdensome and difficult. Even if it is, so also is the effectiveness 
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of the strike and both sides must make that sacrifice for reasons of 
public necessity. This safeguard to national health and safety is an- 
other reason whj^ the legislation is needed despite the court decision 
validating selective strilres. 

I should like to defer at this point to our general counsel, Mr. 
Hickey, who will testify on behalf of all organizations of the Railway 
Labor Executives' Association and will, as I previously stated, deal 
more specifically with the particular provisions of the bills I have 
discussed in general terms and also state our views on some of the 
other bills pending before your committee. 

I thank you for your time and attention, Mr. Chairman, and com- 
mittee members. 

Mr. JARMAN. Mr. Hickey, we will be glad to hear from you. 

STATEMENT OF EDWARD J. HICKEY, JE. 

Mr. HICKEY. Thank you, Mi\ Cliairman. 
Mr. Chairman and members of the subcommittee, my name is Ed- 

ward J. Hickey, Jr. I am a lawyer and member of the firm of Mul- 
holland, Hickey & Lyman with offices at 620 Tower Building, Wash- 
ington, D.C. I have been engaged in the private practice of law in 
Washington since 1948. My particular field of work has been the 
representation of labor organizations under the Railway Labor Act. 

I appear before your committee today in behalf of the Railway 
Labor Executives' Association for which association I am general 
counsel. I am accompanied here at the table by Mr. Taylor Soop, who 
is the executive secretary of tlie Railway Labor Executives' Associa- 
tion. 

The 15 international or national rail unions comprising Railway La- 
bor Executives' Association are the following: 
American Railway Supervisors' Association; 
American Train Dispatchers Association; 
Brotherhood of Locomotive Engineers; 
Brotherhood of Railroad Signalmen; 
Brotherhood Railway Carmen of the United States and Canada; 
Brotherhood of Sleeping Car Porters; 
International Association of Machinists and Aerospace Workers; 
International Brotherhood of Boilermarkera, Iron Ship Builders, 

Blacksmiths, Forgers & Helpers; 
International Brotherhood of Electrical Workers; 
International Brotherhood of Firemen & Oilers: 
Iriteniational Organization Masters, Mates & Pilots of America; 
National Marine Engineers' Beneficial Association; 
Raili-oad Yartlmasters of America; 
Railway Employes' Department, AJFL-CIO | and 
Sheet Metal Workers' International Association 

As Mr. Yost has informed you in his testimony on behalf of the 
Railway Employes' Department, AFL-CIO, all of the rail unions are 
united m their opposition to the administration's bill—H.R. 3596— 
and in their support of H.R. 3595, the Staggers-Eckhardt-Macdonald 
bill. What Mr. Yost has had to say with resjject to these two bills on 
behalf of the railway employes' department is also the position of the 
Railway Labor Executives' Association. Accordingly, I shall not re- 
peat testimony which he has already adequately stated, but shall, as 
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he has told j[ou, provide supporting detail for that testimony by refer- 
ence to particular provisions of the administration's bill and of H.R. 
3595. I shall also comment on the other bills which are before you for 
consideration, including the so-called Harvey bills and H.R. 9989, 
which represents the position of the Association of American Rail- 
roads and the National Railway Labor Conference. 

OBJECTIONS TO  ADMINISTRATION'S  BUJL   (H.R.   3596) 

Let me first discuss the emergency disputes provisions of the ad- 
ministration's bill since, as we understand it, the primary objective of 
the Congress is to legislate improvements in the procedures for settling 
or preventing such disputes. 

Any consideration of the emergency disputes provisions of the ad- 
ministration's bUl must start with the notice provisions of section 6. 
Under this section, as it would be amended by the administration's 
bill—section 202(h)—parties would change from the present proce- 
dure of open-ended agreements to the system common in industries 
subject to the Taft-Hartley law where contracts have fixed termina- 
tion dates. But tliis is not all that section 6 as amended would do. De- 
leted from its provisions are the status quo requirements of the present 
Railway Labor Act. Section 6 now contains the important provision 
that ''rates of pay, rules or working conditions shall not be altered by 
the carrier until the controversy has been finally acted upon" as re- 
quired by the Railway Labor Act. No corresponding status quo require- 
ment is contained in proposed section 6. The only preservation of exist- 
ing terms and conditions is proposed section 6 is the requirement that 
for a period of 60 days after notice of intended modification or termi- 
nation or until the expiration date of the agreement containing such 
terms and conditions, whichever occurs later, no change may be made. 
This raises problems. 

Suppose the parties do not reach agreement within the 60 days 
contemplated by the revised section 6. What are the rates of pay, rules, 
and working conditions in effect upon expiration without a new agree- 
ment? 

Consider another problem. In the case of Manning v. American 
Airlines, 329 F. 2d 32 (2d Cir., 1964), the carrier sought to discontinue 
a checkoff agreement upon passage of a fixed expiration date in the 
agreement establishing the checkoff. The union resisted the cancella- 
tion on the basis of the status quo requirements of section 6. The 
carrier contended that section 6 was inapplicable because the agree- 
ment contained a fixed termination date. The Court held with the 
union on the grounds that regardless of the termination date in the 
agreement, the intended change by the carrier brought the matter 
within section 6 and with it the requirement that the status quo be 
maintained until compliance with all the requirements of that section. 
What becomes of the law established by this case in the light of the 
administration's removal of the status quo requirements ? 

Take an even more important recent decision of the Supreme Court 
of the United States. In Detroit & Toledo Shore Line R. Co. v. Trans- 
portation Union, 396 U.S. 142,24 L. ed. 2d 325 (1969), the Court held 
that under the status quo requirements of section 6 of the Railway 
Labor Act which forbid a carrier from taking unilateral action 
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altering rates of pay, rules, or working conditions while a dispute is 
pending before the National Mediation Board, a railroad may not make 
outlying work assignments away from its principal yard even though 
there is nothing specifically in the parties' collective bargaining agree- 
ment which prohibits such assignments. It, therefore, uplield the issu- 
ance of an injunction against tne carrier's effectuation of the change 
pending negotiation. What becomes of the benefits of this decision to 
railroad labor? Presumably they would die upon the elimination of 
the status quo requirement to section 6 since there are no counterpart 
requirements in the new section 6 proposed by the administration's 
bill aside from the 60-day period. 

There is also a serious problem caused by the administration bill's 
elimination of the Norris-La Guardia Act—section 403—and the effect 
of this on section 6 notices served by unions to prevent unilateral 
changes. Suppose a carrier seeks an injunction. Heretofore the Norris- 
La Guardia Act was a protection in this area. Now it will no longer 
be applicable since section 403 of the administration's bill states that 
the Norris-La Guardia Act "shall not be applicable to any judicial 
proceedings brought under or to enforce provisions of this act." Since 
the proposal amends the Railway Labor Aot and the national dis- 
putes section of the Labor-Management Relations Act, the argument 
will be advanced that Norris-La Guardia is dead for purposes of section 
6 of the Railway Labor Act and probably for all Railway Labor Act 
purposes. 

We invite the committee's attention to the fact that the inappli- 
cability of Norris-La Guardia is total. Even section 8 of that act— 
29 U.S.C. 108—is inapplicable. Thus a carrier may obtain an injunc- 
tion without making "every reasonable effort" to settle a dispute. 
Likewise, section 7—29 U.S.C. 107—will not apply. There will be no- 
opportunity to show unlawful acts. Presumably we will revert to 
Government by injunction with all the evils we knew before 1932. In- 
deed, the courts will have additional sanctions for intervention be- 
cause the proposed act creates rights of court review in several key 
instances. Moreover, carriers may use section 401 suits by and against 
representatives as an additional basis for intervention by injimction. 

These examples of problems created by the administration's pro- 
posed changes in section 6 of the Railway Labor Act oould be multi- 
plied if time permitted. But enough has been said, I believe, to illus- 
trate the great harm and confusion which will result from changes 
in a vitally important section of the Railway Labor Act which has 
received a settled construction through court decisions over the years 
and to which literally thousands of collective bargaining agreements 
in the railroad industry are geared. For what purpose, we ask. Cer- 
tainly not for the purpose of improving settlement of emergenq? 
disputes which can be accomplished by far less drastic means. 

Let me turn now to a consideration of those provisions of the ad- 
ministration's bill which repeal tlie existing provisions of section 
10 of the Railway Labor Aot and substitute provisions of title II 
of the Taft-Hartley Act—proposed as part A—plus a new set of 
procedures contained in part B of this title. Since the provisions of 
part A are the existing provisions of the Taft-Hartley law with only 
minor modifications and are well known to you, I shall move directly 
to part B. 
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Under section 214 of the Taft-Hartley law, as it would be amended, 
within 10 days before an injunction is dissolved the President may 
move into the controversy and may select any one of three choices. 
These choices are: first, an additional 30-day cooling-off period; 
second, partial operation; and third, final-offer selection. Presumably 
the choice would be made during the period that NLRB is taking 
its vote among the employees. At any rate, it is clear that the Presi- 
dent is to act before the inunction is dissolved. 

Among the choices open to the President is tlie choice not to select 
any of the three options giveai to him. If this is his choice, then he is 
to submit a supplemental report or recommendation to Congress. If 
the President selects one of the three choices, then he is to give ap- 
propriate notice to Congress. Congress may reject the choice. In that 
case the President is to make a supplemental report or recommenda- 
tion to Congress. If Congress does not reject the President's choice, 
then the President will proceed to implement his choice. So we can 
easily see that if a major objective of the pending legislation is to 
preclude harassment of Cangress in these emergency disputes, it 
seems reasonable to conclude that the proposal of the administra- 
tion not only does not accomplish that objective, but a>ctually ag- 
gravates the mvolvement of Congress in labor disputes. 

Under the first choice available to the President, he may direct the 
parties to maintain the status quo respecting terms and conditions 
of employment and to continue bargaining for an additional 30-day 
period with the mediatory assistance of a board of inquiry and the Fed- 
eral Mediation Service. If this does not result in an agreement, pre- 
sumably the injunction will be lifted and the employees may strike 
It should be noted, however, that the proposed legislation nowhere pro- 
vides specifically for the lifting of the 80-day injunction after the ex- 
piration of the 30-day cooling-off period. 

The second of the three choices is partial operation. Here the 
President appoints a special boai-d which is instructed to make a 
determination whether and imder what conditions a partial strike 
or lockout would appear to be sufficient in economic impact to en- 
courage the parties to make continuing efforts to resolve the dispute. 
The board may determine that the partial strike or lockout cannot 
take place in accordance with such criteria. If so, it shall so report 
to the President. Presumably, although this is by no means clear, the 
parties have a right to court review of such a determination. The bill 
is silent as to what is tJie next step. Is the union entitled to a. lifting 
of the injunction? We reach an anomalous situation. A board could 
determine that a partial strike should not be granted. Presumably 
neither would a national strike be permitted. The result may be tJiat 
the union is deprived of any bargaining power whatsoever. 

On the other hand, the special board might issue an order permitting 
a partial strike or lockout for 180 days. The 180 days apparently 
start from the date of the order and thus come after the 80-day in- 
junction, the 10 days allowed the President to make his choice, and 
the 30 days allowed the board to rule. An order allowing a partial 
strike or lockout is conclusive unless found to be arbitrary or capri- 
cious by the district court. Suppose that the court does hold that the 
order is arbitrary or capricious. What happens then ? Does the matter 
go back to the special board for a new order, or does this mean that 
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the employees are then entitled to a full strike? Are they entitled also 
to a lifting of the injunction'( 

The last of the three choices is final offer selection under section 
219 of the administration's bill. Of all the choices available to the 
President this is by far the most controversial. It is also quite probably 
the one which the President is likely to choose in every case. It has 
the strong attraction of bringing a dispute to an end. The basic as- 
sumption underlying this choice is that it offers an equal threat to 
employers and unions. But this is like a game of Russian roulette. 
It presumes that it will encourage the parties to arrive at a settle- 
ment by negotiationa Should the negotiations fail, it presumes that 
each party's final offer would be realistic—that is, that it would be 
sufficiently fair to make it attractive to the selectors, but with just 
an edge of an advantage for the side offering it. Less than this would 
make it unacceptable to the selectors and more would be a needless 
sacrifice. 

Consider for a moment the complications which would likely arise 
under this arrangement. The typical pattern of bargaining in the 
railroad industry in recent years has been that when a imion presents 
its wage package, the railroad serves demands for sweeping rules 
changes called counterproposals. The response is the same when the 
union demands rules changes. Accordingly, a board that chooses an 
offer which in its opinion presents the fairer offer is apt to be making 
decisions not only with i-elation to a wage package, but also with rela- 
tion to rules. 

The prospects of bewilderment are staggering. Even wage issues 
seldom are presented in pure form. They may well involve hourly 
rates coupled with questions of differentials, premium pay, et cetera. 
It is even conceivable that the selector might be faced with tlie follow- 
ing dilemma in a simple wage submission. A union asks for an increase 
to §4.80 per hour and the carrier in collective bargaining negotiations 
offers $4.50. When they get before the final selection panel, the union's 
final offer is $4.60 and the carrier's final offer is $4.70. Wliich would 
the selectors select? 

Demands which are only casually referred to in the negotiations 
between the parties might well be included in the final offer and as to 
these demands the parties would come to the hearing without any col- 
lective bargaining on the issues and inadequately prepared to meet the 
issues involved. In order to be prepared it would be necessary for a rail- 
road union to assume that every demand made by the carrier and liis 
counteroffer might well be included in its final offer and accoi-dingly 
prepare testimony for presentation to the board during its liearmg 
on all such issues. Tliis would place an intolerable burden upon a union. 

Apart from thb, at least in the railroad industry, the board would 
be presented with problems involving changes in work rules which call 
for an exceptionally high degree of experience and understanding of 
railroad terminolt^ and operation without the benefit of any discus- 
sion of the complications of the problem with third parties or the 
right to vary any term of either offer, in-espective of what the evidence 
shows. Again, we say, it simply will nc* work. 

It should be added that the draftsmen of the administration's bill 
are either not aware of or overlook the internal laws of many rail- 
road labor organizations. It is assumed under the administration's 
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bill that the negotiators within the 3 days can formulate for presenta- 
tion an entire collective bargaining agreement. What is disregarded 
is the requirement of union constitutions of ratification by general 
chairmen 9 associations or by actual referendum of the membersliip. 
Ratification by its very nature is not suited to the poker-playing aspects 
of the final offer selection process. It would require one side—the 
union—to expose its entire hand while the other side—the carriers— 
keeps its cards close to its chest. 

In concluding this testimony on behalf of the Railway Labor Execu- 
tives' Association on the emergency disputes provisions of the ad- 
ministration's bill, let me say this by way of simimary. Viewed as a 
whole, the intricate and time-consuming provisions for i-esolving emer- 
gency disputes are undeservedly punitive and oppressive. They appear 
to rest on the supposition that strikes in the transportation industry 
result from hotheaded actions by impetuous union representativea By 
way of illustration, the administration's bill selects as one of the three 
methods of resolving emergency disputes the so-called cooling-off 
concept as though the Government was dealing with a brawl over 
trivia. 

The realities are quite different. Railroad labor disputes of national 
consequence arise out of serious economic issues, particularly today 
when inflation ravages paychecks. Strikes are not lightly called be- 
cause they are grave undertakings. And union leaders are conscious 
of their serious responsibilities and obligations to the public as well 
as to the employees they repi-esent. They do not really wish to strike 
except as a matter of last resort, but sometimes their members demand 
it whether they like it or not. 

It is a fact of life today, perhaps as never before in our generation, 
that people tend to overreact when they must act. This is particularly 
true when employees believe that procedures for the resolution of 
disputes short of a strike are unfair or that the dice are loaded against 
them. 

There is a real probability that if the administration's bill becomes 
law, it will discourage rather than encourage settlement of emergency 
disputes. What real inducement is there for carriers to settle under 
legislation which offers so many avenues of escape to echelons of 
inquiry boards and panels plus the courts standing by to review any 
action which the carriers conclude is "arbitrary or capricious" ? Sucn 
an arrangement is not only unfair legislation—it is dangerous because 
it will encourage carriers to procrastiante and then go to the courts, 
spawn suspicion, frustrate unions and embitter employees. 

My final observation on the administration's bill concerns its heavy- 
handed repeal of provisions of the Railway Labor Act which have 
nothing to do with emergency disputes. In his testimony on behalf 
of the Railway Employees' Department, Mr. Yost, has already in- 
formed you that the proposals ajbolishing the Railroad Adjustment 
Board, the mediatory functions of the National Mediation Board, the 
existing provisions for judicial enforcement of adjustment board 
awards, the elimination of the Norris-LaGuardia Act from appli- 
cability to any judicial proceedings brought under or to enforce the 
provisions of the act, and the institution of a variety of new proce- 
dures would be highly injurious, time consuming and costly to rail- 
road labor and would create a chaotic situation in the industry. The 
Railway Labor Executives' Association agrees w^ith this assessment. 
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Mr. Yost has also demonstrated without serious question, we believe, 
that the administration has failed completely to make out a case that 
minor disputes cause strikes or lockouts which imperil national health 
or safety. Accordingly, there is no valid basis for amending the Rail- 
way Labor Act so as to substitute private arbitration for Grovemment- 
paid grievance arbitration. There is also no justification for the Gov- 
ernment to refuse now to finance an agreement it obtained in 1934 
from management and labor in the railroad industry to submit minor 
disputes to final and binding arbitration. 

1 appreciate the fact that I may have overeirtended my observations 
on the administration's bill. This is the inevitable sin of trying to go 
from the general to the specific which has been my assignment today 
in the light of Mr. Yost's previous testimony. My justification for 
these extensive comments is the grave concern with which not only all 
of railroad la;bor but the AFL-CIO as well view the sweeping pro- 
posals of the administration. We would not wish it said that any of 
the particulars of our opposition had failed to be stated. 

SUFPORT OF THE 8TAGOER8-ECKHARDT-MACDONALD BILL   (H.R.   3595) 

In his testimony on behalf of the Railway Employees' Department 
Mr. Yost lias also stated in general terms why railroad labor and the 
AFL-CIO support H.R. 3595, the selective strike bill. He has told you 
that this bill has the virtue of confining its provisions specifically and 
exclusively to the problem of more effectively preventing or resolving 
emergency disputes in the railroad industry rather than proposing 
omnibus provisions which are unrelated to the basic reason for con- 
gressional concern for new legislation in the railroad industry. 

He has also informed you of the major provisions of the bill and 
why the rail unions support them. 

The Railway Labor Executives' Association endorses and joins in 
this statement of support and little need be added to it except to 
answer some of the objections which have been urged before you by 
opponents of the billj to try to answer any questions you may have 
concerning its proAnsions, and to all a word of explanation of w^hy 
we believe this sensible approach to the problem before you would 
accomplish the objective you seek smce we are convinced that the 
administration's proposed solution would not for reasons which we 
have already stated. 

In his appearance before your committee last week Mr. John Hiltz, 
chairman of the National Railway Labor Conference, which repre- 
sents the railroads in national labor negotiations, made the surprising 
statement that H.R. 3595 would "broaden tlie self-help that may be 
exerted by the unions" imder the Railway Jjabor Act. I say this is 
surprising because it is well established under Supreme Court de- 
cisions that the rail unions are entitled to strike all the Nation's car- 
riers with which they are involved in major dispute after exliaustion 
of the required procedures of the Railway Labor Act and since the 
selective strike obviously is less tJian the whole and confined by the 
bill to not more than three carriers in any of the three regions of 
the country, the bill does the opposite of what the luilroads claim by 
reducing rather than broadening the self-help which the unions may 
empiloy. If the pui"pose of the statement is meant to imply that the 
legismion of the right to engage in selective strikes is to hifwiflAn the 
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type of strike which may be pursued rather than the scope of the 
strike, the short answer is that the U.S. Ooort of Appeals for the 
District of Columbia Circuit held in the Delaware <& Htulsan case in 
March of 1971 (76 LRRM 2900) that a selective strike was valid 
under the Railway Labor Act and the Supreme Court of the United 
States denied a petition of the railroaxis to review tlie decision. 

Tlie railroads also opposed H.E. .3595 on tlie ground that it would 
deprive the carriere of their i-ight under tlae present law to lock out 
their employees. We have never agreed that the carriers have this 
right under present law and the claim that it is a necessary and per- 
missible retaliation to a strike has never been judicially established. 
We maintain that a lockout is a violation of the carriers' obligation 
to serve the public with essential transportation and the right of 
the employees with whom there is no dispute to continue to work. The 
Supreme Court's decision in the Florida Ea^t Coast Railway case 
i384 U.S. 238, 16 L. ed. 2d. 501) appeai-s to us to confirm this view, 

a tlie course of that decision the Court said (pp. 244^245) : 
The carrier's right of self-help la underiined by the public service aspects 

of Its business. "More Is Involved than the settlement of a private controversy 
without appreciable cofnsequenoes to the public" Virginian Ry. v. Federatiom, 
300 U.S. 515, 552, 81 L. ed. 780, 802, 57 S. Ct. 592. The Interstate CJonnmeroe 
Act, 24 Stat 379, as amended, places a responsibility on conanon carriers by 
rail to provide transportation. The duty runs not to shippers alone, but to the 
public. In our complex society, metropolitan areas In particular niigb<t suffer 
a calamity If rail service for freight or for passen^rs were stopped. Food and 
other critical supplies might be dangerously curtailed; vital services mi^it be 
impaired; whole metropolitan communities might be paralyzed. 

We emphasize these aspects of the problem not to say that the carrier's duty 
to operate Is absolute, but only to emphasize that It owes the public reasonable 
efforts to maintain the public service at all times, even when beset by labor- 
management controversies and that this duty continues even when all the medi- 
ation provisions of the Act have been exhausted and self-help becomes avail- 
able to both sides of the labor-management controversy. 

Certainly the reasoning of the decision casts sufficient doubt on the 
existence of the claimed right of lockout to justify the Congress in pro- 
hibiting its exericse not only so as to preclude deprivation of the public 
of essential transportation, but also to prevent a spreading of the area 
of the strike into a national emergency which is the very purpose of the 
bill. 

The carriers further object to H.R. 3595 on the ground the bill would 
deprive them of their right under present law to implement proposed 
changes unilaterally after all the processes of the Railway Labor Act 
has been exhausted. This is not entirely accurate and to the extent that 
there is a restriction on the right of the carriers to unilaterally impose 
proposals it is justified. Section 10(c) of H.R. 3595 authorizes the 
carriers to put their proposals into effect unilaterally subject to two 
exceptions. The first of these exceptions is designed to prevent counter- 
proposals used solely for the tactical purpose of converting a limited 
strike into a national emergency which happened in the recent United 
Transportation Union selective strike. The second exception simply 
proliibits changes not permitted by other provisions of the Railway 
Labor Act. 

Finally, the carriers contend that H.R. 3595 does not prohibit na- 
tional strikes. Triie, it does not. But the avowed objective of the bill 
and the reason it is supported by all rail unions and the AFL-CIO is 
to establish an alternative to the nationwide shutdown which hereto- 
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fore has been forced upon the rail unions and enable them to exercise 
their full rights to collectively bargain in a limited way so as to avoid 
national crises. No one knows better than the rail unions that national 
strikes are from a practical standpoint impennissible and any likeli- 
hood of their exercise as i)ermitted by existing law is highly miprob- 
able if they obtain the right to selectively strike with appropriate safe- 
guards which will preserve it from escalation. Since the employment 
of the full right is denied only because of its impact upon the public 
and considerations of national health and safety, certainly the Gov- 
ernment owes those denied the exercise of the limited right which will 
avoid such impact. 

OTHER PROPOSED LEGISLATION  UNDER CONSIDERATION 

Now I would like to undertake a brief discussion of the other bills 
which are before this commitee. Time will obviously not permit a com- 
plete discussion of all of them, but our position on the principal pro- 
posals they contain will be stated. In addition, 1 shall comment more 
specifically on the proposals of H.R. 9989 which represent the posi- 
tion of the Nation's railroads and also on the Harvey bills. 

We understand that 17 bills have been referred to the committee on 
the matter under consideration and that between them six different 
proposals for resolving emergency disputes have been recommended. 

Four of the 17 bills contain provisions identical to those of H.R. 
3595, the Staggers-Eckhardt-Macdonald selective strike bill. These 
bills are H.R. 3985,4620, 4996, and 5870. No further comment on these 
bills is reauired because of our full discussion of H.R. 3595. 

Four others bills: H.R. 901, 3639, 4116, and 5377 are the same as 
the administration's bill, H.R. 3596, which we have also fully dis- 
cussed. 

This accounts for 10 of the 17 bills. 
Two additional bills, H.R. 9089 and 9571, are the same as H.R. 9088 

introduced by Congressman Harvey and 24 other Membere of the 
House of Representatives. H.R. 8385 is an earlier version of H.R. 9088 
also introduced by Congressman Harvey. As I have said, these pro- 
posals will be separately discussed. 

Aside from the railroads' bill, H.R. 9989, which will also be sepa- 
rately discussed, this leaves only the Pickle and Dingell bills. The 
Pickle bill, H.R. 2357, adopts the so-called arsenal of weapons ap- 
proach including binding arbitration as the preferred method of 
resolving emergency disputes. For this reason tlie bill is opposed by 
the Railway Labor Executives' Association for the same reasons whicn 
will be given for our opposition to the railroads' bill. 

While the provisions of the Dingell bill, H.R. 5347—permitting par- 
tial strikes and partial seizure after final offers, a secret ballot vote of 
employees and report of a special presidential board—is far less ob- 
jectionable to railroad labor than the administration's bill and its 
counterparts as well as the railroads' bill which include compulsoiy 
arbitration, the Railway Labor Executives' Association must still 
oppose it because of its support of H.R. 3595. 

This leads me to a discussion of the railroads' bill, H.R. 9989, which 
is also supported by the Air Transportation Association of America, 
the airlines' counterpart of the Association of American Railroads. 
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This bill is vigorously opposed by not only the rail unions but also 
all of labor through the AFLr-CIO because it includes compulsory 
arbitration, which means the imposition of terms and conditions gov- 
erning rates of pay, rules and working conditions not agreed to by 
the parties to the dispute, but determined by a tribunal established 
by law. Our position is that it is a violation of the basic principles 
of democracy which characterizes and separates this Nation from 
other forms of government to compel employees in private industry 
to work under terms imposed upon them by law. 

Aside from its provisions for settling emergency disputes through 
compulsory arbitration, the railroads' bill is also highly objectionable 
for another reason. It contains no less than nine separate amend- 
ments to the Railway Labor Act which have nothing to do with the 
settlement of emergency disputes and are purely and simply attempts 
to use the crisis-strike issue before the Congress as a vehicle for im- 
proving management's position imder the act at the expense of long- 
established rights of laoor. A few examples will serve to illustrate 
this. They would have you abolish the right of a union to represent 
subordinate officials. They seek the elimination of the right of em- 
ployees to ratify agreements negotiated by their representatives—a 
right expressly upheld by the courts. They want to make the employer 
a party to disputes between imions over representation of employees. 
They seek the abolishment of the Railroad Adjustment Board and 
Government financial support and a shifting of the expense of neu- 
trals of the special boards of adjustment from the Government to the 
parties—a rather obvious effort to make arbitration of minor disputes 
unattractive to the rail unions. The railroads also seek an amendment 
to the Railroad Unemployment Insurance Act to eliminate payment 
of unemployment benefits to employees engaged in a lawful strike. 

Aside from the lack of merit in these proposals, we do not think this 
is an appropriate time for Congress to consider them when it is fully 
occupied with the problem of emergency disputes. For this reason our 
objections to the provisions of the administration's bill which seek 
amendments to the Railway Labor Act which do not concern emer- 
gency disputes apply with equal force here. 

The final bill which I shall discuss is H.R. 9089, which as I stated 
previously Avas introduced by Congressman Harvey and by 24 other 
Congressmen. This bill is an amendment to an earlier version intro- 
duce by Congressman Harvey, H.R. 8385. 

Tlie Harvey bill is decidedly better than either the administration's 
bill or the railroads' bill. First and foremost, it adopts the approach 
that the Railway Labor Act should be retained as the statutory source 
for resolving major disputes in the railroad and airlines industries. 
It proceeds on the premise that the entire body of administrative prac- 
tices, mediation services, procedural precedents, and judicial nuings 
which have been built up under the Railway Labor Act over the 45 
years of its history is too valuable to discard. 

Second, and equally important, tiie Harvey bill recognizes that the 
right of rail unions to strike must be preserved and it implements this 
conclusion by permitting selective strikes and prohibiting lockouts 
as a management response to selective strikes. In doing this, however, 
unlike the Staggers-Eckhardt-Macdonald bill, the selective strike is 
proposed in the context of three Presidential courses of action, the 
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second of which would be. final offer selection and the third, an addi- 
tional 30-day cooling-otf period. These alternative courses of action 
are the reason for our principal objections to the bill. We have already 
stated at considerable lengtii in our discussion of the administration s 
bill that regardless of its euphemistic label final offer selection is simply 
another form of cx>mpulsory arbitration. In addition to this, we have 
also informed you that we do not think it will work anyway and have 
given you a number of reasons for that conclusion. 

^Vnother objection to the Harvey bill is that in authorizing the 
selective strike as the firet of the Presidential courses of action, the 
number of carriers which may be struck in each of the three regions 
is limited to two rather tlian three as under the Staggers-Eckhardt- 
Macdonald bill. CorivsjwndLngly, the revenue-ton-miles carried by the 
struck raih-oads caimot exceed 20 percent of the regional total as con- 
trasted witli the 40 percent permitted under H.R. 3595. This restriction 
is qualified, however, by providing that if only one carrier is struck 
in any one region, the revenue-ton-mile limitation is not applicable 
in that region. 

Accordmgly, while we cannot support the Harvey bill for the 
reasons given, we welcome the fact that it avoids extraneous amend- 
ments to the Railway Labor Act by confining its terms to emergency 
disputes and also recognizes that the selective strike, with the attend- 
ant safeguard of prohibiting carrier lockouts, must be preserved if 
collective bargainmg is to effectively function under the Railway 
Labor Act. 

In concJuding this testimony on behalf of the Railway Labor Exec- 
utives' Association, may I be permitted one personal observation. I 
am convinced on the basis of my 23 years of representing i-ail unions 
and handling some of their problems under the Railway Labor Act 
that no act of Congress would more vitalize and improve the ills 
which have beset negotiations of agreements in the railroad industr}' 
than the passage of the Staggers-Eckliardt-Macdonald bill. The rea- 
son I say this is that it provides the precise spark which has been 
needed for too long now to ignite real collective bargaining in this 
industry. 

We have heard the Railway Labor Act blamed over the years as 
the cause of the breakdown in negotiations, the long delays in consum- 
mating agreements, the succession of mediation efforts by the Media- 
tion Board, the Labor Department, and Presidential panels and 
ultimately the intervention of the Congress. 

It is not really the fault of the act. In my judgment the same vexa- 
tions and harassments would have occurred under the Taft-Hartley 
Act or any other law for one major reason. The essential ingredient 
of a practical and effective way for the rail unions to strike has been 
missing. 

Aware until only recently that any strike by labor in a national 
wage or rules dispute had to result in a nationwide strike if there was 
to be any strike, the carriers could maintain an inflexible position 
without fear of union retaliation secure in the knowledge that they 
had nothing to lose because the President and Congress would not 
permit a national shutdown and dispute would be settled by what 
really has amounted to high level arbitration. 
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Consequently, what has been sorely needed, and what I believe is 
supplied by H.K. ^595, is an effective incentive for real collective bar- 
gaining which exists in other industries such as steel and automobiles. 

1 am persuaded that the whole process will come alive and quicken 
if a genuine right to strike by railroad employees is legislated. And 
by that I mean not only the negotiations of the parties tliemselves, 
but also the function of mediation which never really had a chance 
when no economic pressure could be applied. 

I am also persuaded, contrary to what Mr. Hiltz told you last week 
in his appearance on behalf of the railroads, that if the selective strike 
bill is passed with the necessary safeguards to prevent nullification of 
such a strike through carrier lockouts or similar devices, we shall have 
far less, rather than more, strikes in the railroad industry. It is a 
truism that the best collective bargaining occurs when the right to 
strike never has to be exercised. 

The Railway Labor Executives' Association appreciates tliis oppor- 
tunity you have afforded it to state its views on legislative proposals 
which would so vitally affect the employees its organizations represent. 

Mr. Chairman and members of the committee, I thank you for your 
time and attention. 

Mr. JARM.\N. Gentlemen, we thank you for your analysis of the 
various bills and recommendations, and it will certainly be carefully 
considered and will be most helpful. 

The only comment I would ask for at this time would be with refer- 
ence to a comment contained in Mr. Yost's statement in which you 
refer to the final offer selection procedure. You go on to say that "from 
a practical standpoint, it would be difficult, if not impossible, that 
leaders of a union representing the membership would not be in a 
position to take the responsibility of making an offer far below the 
initial demands in order to make it sufficiently attractive to be adopted 
by a selection panel." 

You also mention tha-t it is not realistic to believe that if agreements 
are subject to ratification, a submission of a proposal substantially 
below the initial demands would be approved by membership. 

If a final selection offer procedure is written into the law, don't 
you think that the membership of the union will recognize the very 
pratcical aspects of it in terms of their repersentatives having to 
come up, if it comes to that stage of the procedure and settlement, 
and they will recognize that their representatives have to come up, 
from a very practical standpoint, with a final offer that is as equitable 
as they can make it and that still achieves as much as they feel can 
be gained, because they are then in competition with that final selec- 
tion offer being made by the other side ? 

Mr. YOST. Mr. Chairman, I would say this: that the membership 
would certainly recognize tliat the leaderehip had to make an offer, but 
in the majority of cases I think we would find the membership dis- 
agreeing with the offer we had made. They would say we had made 
too small an offer, we had taken away too many things frcwn the 
initial demands, and I wouldn't be surprised if, in many instances, 
they may not be able to point to the carrier's final offer and possibly, 
in some instances, prove this to be true because somewhere in the car- 
rier's final offer the carrier would have offered more on a particular 
subject than what we had felt that we could get and had put into our 

1 offer. 
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We would be subject to all kinds of criticism and, being the political 
animals that we are, we might have a change in leadership every 3 y^rs 
or 4 years, whatever the particular laws of that individual organization 
might be as to the election of officers. 

Mr. HiCKET. Let me add one thing that I tliink is very important to 
keep in mind. We have precisely 3 days imder this bill of the admin- 
istration, and I think Congressman Harvey modified that a little to 5. 
But, anyway, we are talking about the admmistration's final offer selec- 
tion. Three days and you have to come up with a complete bargaining 
agreement, and, as we pointed out—and, I think, justihably—you can't 
leave out anything, even though it has not been bargained on, if it is 
supposed to come up with a complete bargaining agreement involving 
all of the issues and you have to get it back to the membership and have 
it ratified. 

On this ratification, whether we like it or not, there are different 
thoughts about it, but, nevertheless, it has been upneld by the courts to 
ratify, or union membership to ratify the agreements; you have to get 
it to the membership and back and before the selection panels, and this 
is impossible. 

If it does go back there, and let us assume, through some kind of 
magic, that through improved communications that you could do it— 
but I think it is literally impossible—but suppose you could do it by 
calling everybody into Wasnington from all of the 50 States; the 
chances, as Mr. Yost has said, of something of that kind, in that scope, 
being supported by the membership is really remote. It is just impracti- 
cal. 

Mr. JARMAN. What do you feel would be a more realistic time sched- 
ule for ratification ? 

Mr. HicKET. Certainly, putting aside for the moment all of the other 
objectives we have to final offer selections, as I said, it is poker playing 
and it does not impress me at all as a philosophy for settling disputes, 
but putting that aside, I tliink you are going to have to have not 3 days 
but at least 2 weeks really in order to consummate your ratification and 
to put together the agreement; even without ratification, we have this 
situation. 

Mr. DiNOELL. If the gentleman will yield, when you have elections, or 
ratification of contracts, how long does it ordinarily take now ? 

Mr. HiCKBT. About 2 weeks. 
Mr. DiNOELL. Is it 2 weeks ? 
Mr. HicKEY. Thirty days I am told here by my associates, and I said 

"2 weeks" in terms of what I thought. 
Mr. YOST. The policy of the Department requires 30 days, and it 

takes almost every day of it by the time you get the documents out and 
the membership has opportimity to vote ana you get results back in. 

You see, the International Association of Machinists, which I repre- 
sent, has a requirement in their law for a referendum. This takes time. 
The other organizations ratify at local union meetings, which means 
that special meetings have to be called and the agreement has to be 
explained, and it will take practically 30 days. 

Mr. THOMPSON. Will you go over how referendum compares to 
ratification ? 

Mr. HiCKET. Referendum is a form of ratification which some, or a 
good many, unions employ but not all of them, and some unions have 
the ratification by or through their general chairmen's association, 
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rather than having all of the membership vote on it. But many of them 
have an actual referendum, such as the machinists. 

Mr. THOMPSON. In other words, ratification can take place without 
all of the membership voting? 

Mr. HicKEY. It can, and under some unions' rules, it does, but this is 
always a decision by the union, or in its constitution, and has been 
upheld by the courts. 

So, as Mr. Yost is pointing out, it is not simply a question of sending 
out a communication in writing and saying, "Vote on it up and down," 
and that is not the way it is handled. That is supposing, as there should 
be in all collective Imrgaining, some real desire on the part of the 
leaders to have the membership support what they are going to pro- 
pose, and obviously they have to go out and speak in its benalf and 
explain it and answer questions, and it cant take place in a short 
period of time. 

Mr. THOMPSON. May I ask a further question? How many unions 
have their conBtitutions so written that an agreement does not require 
ratification ? Do you have any idea ? 

Mr. HiCKEY. In the shop crafts, there is one that doesn't. 
Mr. THOMPSON. IS ratification something that is well treasured by 

the membership? 
Mr. HiCKEY. It has become so. It didn't used to be, but, as I think 

you are aware, there has arisen a new militancy in this generation 
and the rank and file want more to say about the decisions .that are 
being made and this includes ratification of agreements. 

Mr. THOMPSON. Thank you. 
Mr. METCALJT:. Will the gentleman yield for a question along this 

particular line? I thought you were very thorough and analytical 
in your analysis of each one of the bills that has been presented, but, 
for my own mformation—and I am not expert in this laoor law nor in 
union procedures—I am concerned about the statement, your state- 
ment, Mr. Hickey, on page 11 in which you indicated that the leader- 
ship of the unions—and I am paraphrasing—are not anxious to strike, 
but what I would like some clarification of is: You say that sometimes 
their members demand that they strike whether they like it or not. 

I have always been of the opinion that the leadership in unions are 
the ones who set the policy and that is the reason they are there and 
they are there to advise the membership, and then the membership in 
turn either ratifies or rejects the proposals. 

But I gathered from this that you are indicating that the leadership 
is under compulsion in some instances, from the rank and file members, 
and I raise the question as to whether or not this is the practice; I get 
a misinterpretation of this, and I would like some clarification. 

Mr. HiCKET. I would be glad to talk to that. I don't think you are 
misinterpreting it. It is particularly true where ratification procedures 
are required by a union constitution; this statement. It is also true, 
even in the absence of such a ratification requirement, because of the 
fact that—well, let us take the shop crafts group; a leader of a union, 
the one union that does not have ratification procedures would be on 
very shaky ground to take a position that was not supported by the 
membership, by all of the others which did have ratification proce- 
dures; and, even though he was not subject to it technically, he would 
be heeding much more today than ever before in our generation the 

nres and the wishes of the rank and file. 
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I think that is a very fair answer to your question there. There is 
much more coming and demanded by the rank and file today than ever 
before, certainly in my experience. 

Mr. HARVEY. I want to join my colleague from Illinois, Mr. Met- 
calfe, Mr. Hickey, and Mr. Yost, in welcoming you and also congratu- 
lating you for your very fine and thorough statements. Much of it 
I agree -with and, of course, as you know from your familiarity with 
the subjectj I would disagree with a considerable prnrt of it also. 

But I thmk we both recognize the problem that is facing our coun- 
try and the problem that is facing this Congress and one of our first 
duties here is, as Mr. Staggers' bin seeks to do, is to define a selective 
strike. 

I don't think you disagree in that regard, but where you seem to dis- 
agree is that, after we have defined a selective strike, you seem to say 
that we should make no provision beyond that. If, for any reason, the 
effect of the strike is escalated over and above what is provided for 
within the limits of the selective strike, then the Congress should do 
nothing. It seems to me this is your basic objective. 

Mr. HiCKET. I didn't mean to say, Mr. Harvey, anything with re- 
gard to what Congress should or shouldn't do if a bona fide selective 
strike became escalated beyond its terms. We are not here, obviously, 
on behalf of labor supporting the repeal of the right to strike nation- 
ally. We are, as I attempted to point out, supporting a right which we 
think can be practically exercised. 

Mr. HARVEY. Let me interrupt you here—and I hate to interrupt, 
but time is so short—that H.R. 3595 seeks to define a selective strike, 
but then it would permit a national strike without question. 

Mr. HICKEY. That is correct. 
Mr. HARVEY. SO why do we bother about defining it if we go ahead 

and "we still permit a national strike ? 
Mr. HICKEY. AS I say, we think that you know that we recognize 

that a nationwide strike would not be permitted by Congress. We nave 
no desire whatever to engage in national strikes any longer, because 
we have found them futHe. We have wound up with this high level 
arbitration of our disputes. We are trying to find a way out. The only 
way out of it is a more limited strike. 

Mr. HARVEY. That does not quite answer my question, though. I 
would agree with you very strongly that "selective strike" needs defin- 
ing, and whether you agree with the definition in my bill of two car- 
riers in any region or 20 percent of the revenue ton-miles or whether 
you agree with the definition in Mr. Staggers' bill, it is a subject that 
can be decided by Congress. 

Mr. HICKEY, That is a matter of degree. We are in agreement on 
principle. 

Mr. HARVEY. Yes; but I would point out to you, Mr. Hickey, and to 
you, Mr. Yost, that if, for example, the UTU had carried through with 
its threat up through August 6 of this year, at that particular point 
in the eastern region we would have had four carriers, not three, on 
strike, and they would have affected 43 percent of the revenue ton- 
miles, not 40. 

I point out to you in the western district of the country we would 
have had eight carriers—not thi-ee but eight carriers—on strike, and 
we would have had 55 percent of the revenue ton-miles affected in the 
country. 
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Now my question to you is: How would the Staggers bill have pre- 
vented that sort of thing from happening? Obviously^ it wouldn't, 
because it would have permitted a nationwide strike, as it would have 
permitted a selective strike of any size as well. 

Mr. HiCKEY. Your answer as to national strikes is yes, but you are 
asking a more difficult c[uestion as to whether a strike which exceeds 
the term of selective strikes would be unlawful, and there is an argu- 
ment that it would be, because otherwise there is no point in defining 
limits of a selective strike; and if this purports to be a selective strike 
and not a nationwide strike, it would violate the terms of the Staggers 
bill and yours. 

Mr. liARVET. That is correct. 
Mr. HiCKEY. That is the way I feel about it. But I can't sit here on 

behalf of labor, of course, and tell the Congress what it should do with 
regard to national strikes, but I can only say, as a practical matter, we 
recognize there is a futility. 

Mr. HARVEY. I think all of us on the committee recognize the measure 
of futility also, but what we are concerned with is uiis: What do we 
do beyond defining the selective strike? In other words, suppose in the 
situation that happened in August, if it had escalated above even the 
limits as defined in the labor bill, what is the administration, whether 
Republican or Democrat, empowered to do ? What kind of tools does 
Congress provide in that case for settling disputes, if it cannot provide 
final oflfer selection or compulsory arbitration; what, in the minds of 
you gentlemen should the tools be ? 

Mr. HiCKEY. That is a good question. I agree. 
Mr. HARVEY. Well, you liave not answered it in your statement. I will 

say to you gentlemen seriously that the time is coming when you may 
well wish you answered the question in vour statement, because I don t 
think—and I am trying to look at it as fairly as possible from the view 
of labor—that the American public will long tolerate the set of cir- 
cumstances that prevailed in the month of August of this year, and in 
which we were so swiftly set upon. 

If a bill does come out—it might not be in this year of this Congress 
but a year afterwards or within a very short time, because it is a bill 
that is absolutely essential—I would say to you, then, that I hope 
when you leave here today you won't disregard this subject and say, 
"We put it on the back burner, this is the end of it, we don't have to 
worry about it any more." I think you have a tremendous opportunity 
here to come into Congress, to seek to define the area of selective strike 
that can be permitted within your industry and by your unions and, 
at the same time, to recommend to Congress some fair tools for settle- 
ment when, for any reason at all, the effects of that strike escalate over 
and above those limits. 

Mr. HiCKEY. That is a very fair question, and I attempted to an- 
swer as to what I think is the situation, but it is important enough to 
justify some serious consideration and submission in writing to the 
committee of an answer, and I would like to do that. 

Mr. HARVEY. We would certainly welcome it. 
Mr. HiCKEY. Let me be sure I understand your question. What hap- 

{)ens in the event that a selective strike exceeds the terms within the 
aw? 

Mr, HAHVEY. That is right. 
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Mr. HrcKEY. Exceeds the terms for selective strike. 
Mr. HAR^-ET. And how it can be settled at that point; if not final 

offer selection and compulsory arbitration, what should be the tools at 
that point i 

I sort of had the impression, on jmges 9 and 10 of your statement, 
Mr. Hickey, that you were speaking rather favoiably, when you were 
ta]Icing about the uniojis' asking for an incivase of $4.80 an hour 
and management offering ^4.ri0, and you got down to final offer 
selection of $4.60 and maybe $4.70 of com[)ulsory arbitration. 

Mr. HICKEY. XO; I am trying to solve some of the dilemmas and 
why it wouldn't work and maybe use the final offer selection. This is 
a, facetious i-eference to something I think could occur and, of course, 
was a dilemma for the final selection panel, and that is tlie reason I 
.stnt«d it. 

Mr. H.ARVEY. As we see it today, it goes to a considerable extent to 
arbitration ? 

Mr. HICKEY. Of minor disputes, and tliat was a concession made 
back in 19;}4. and, as Mr. Yost jwinted out, it was because of the agree- 
ment with {'ongress then to have tliese resolved througli arbitratitm 
that there wius financial support of tlie arrangement l)y the ('ongi-e.ss, 
and that would still he the case: Ave are not urging auv ciiange in 
that at all. 

Mr. HARVKY. Because time is going too fast, I have one other ai*ea 
of questioning. You spoke rather harshly of the ;iO-day cooling-off 
concept and mentioned the fact that it would indicate brawling and so 
forth, and, of course, 1 am sensitive to it because 1 included it in my 
bill as well, I didn't have in mind as much the fact that the parties 
were brawling as I did, that at certain times during negotiation the 
delay might be beneficial; in other words, if there is a i>ossibility of 
the parties' resiching agreement, tlien delay should be beneficial. It is 
my thought that it should be used only if there is sonw other remedy 
to go through and if it is not an end point in itself. 

Mr. HICKEY. NO; I appreciate that: I just believe, as I say, the 
euphemistic title, a good example is right-to-work laws, which the 
union regards not as really right-to-work laws at all but laws prohibit- 
ing the making of union-type agreements: and the concept or cooling 
off: I was Iwgging the question as though it was a brawl. I don't have 
any objection to the use of time if time can serve a useful purpose as 
such. 

Mr. HARVEY. I have one other question to Mr. Yost. I had the impix?,s- 
sion, from what Mr. Luna sjiid at one time late in negotiation recently, 
that it is union's desire to proceed to regional or local negotiations 
rather than nationwide bargaining. I got this impression from his de- 
sire to meet with company presidents rather than with Mr. Hiltz and 
to talk with them individually. Yet railroad management disputed it 
when they were here last week. Do yon care to comment? 

Mr. YOST. We are prepared to meet with anyone that the railroads 
designate and give the authority to, to negotiate and make agreements. 
We have had the feeling for some time that the conference conimitteei 
did not have the full authority to i)i'oceed to make agreements. They 
have authority up to a certain point. When they reach that terminal 
point, then it Is an exercise of futility to negotiate with them, l)ecause 
they don't have authority to proceed further. 

6&-t»71—71- 
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Certainly it could be said that tliey could go back to their principals 
and get that authority. I suspect in some instances they do. But we 
never know how they stat« the facts or how they state the status of 
the negotiations to their principals. 

I would join with Mr. Luna in saying that if we could meet with 
these railroad presidents—when we get down to that point to where we 
say that there is one burning issue between us, if we could meet with 
them, I think we could settle all of these disputes. I think the very 
fact that when Mr. Luna did meet with three railroad presidents that 
were given authority by the others, that they did say this, which sup- 
ports my position. 

Mr. HARM'.Y. Thank you. Mr. Chairman. 
Mr. JARMAN. Mr. Dingell. 
Mr. DINGELL. Thank you, Mr. Chairman. You have cited in your 

statement something which interests me. It is the section about the 
final offer selection, and in it you came up with a rather anomalous 
condition where the imions would offer really in the final settlement 
offer less than management. 

Mr. IITCKEY. AS I say, it could happen. 
Mr. DINGELL. It is definitely possible that it would happen. It would 

be most probable if it hapj^ened in a case where, for example, work 
rules were questioned, would it not''. 

Mr. HicKET. Yes. 
Mr. DINGELL. And where management really had something else 

that they wanted, much more, let us say, than money, they wanted per- 
haps to change tlie structure of the work niles and the whole contract 
structure of the industrj', isn't this a probability ? 

Mr. HICKEY. That is a possibility. I didn t use it in that context 
of a complicated wage rules cavSe. I used it in a pure wage case, and I 
said it could happen, and I think it could, but it could also happen in 
the instance you stated, yes. 

Mr. DINGELL. AS a matter of fact, it is a fair probability that it 
would; is it not? 

Mr. HICKEY. Well, I don't know whether it is a probability as against 
a possibility that the wage picture or wage figures would be too much 
off. The whole complication in terms of predicting probability of final 
offer selection is tliat the parties, through the jirocess of collective bar- 
gaining, have gotten down to the point of solving the issues and are 
concentrating on a few rules as well as a wage problem, and all of a 
sudden they have to make offers which embrace the whole gamut of the 
issues between them. This just does not make any sense to inc. So I 
do not know what the probabilities are in that kind of situation. 

Mr. DINGELL. Lot me switch to discuss this from a slightly different 
aspect. In this instance, wliat matters would be subject to this final 
offer? You indicated in your statement that tlie probabilities are that 
it would be kind of—in this instance, it would be kind of a grab bag. 
Would it involve participation of unions in management decisions? 
Could it, under the law, for example—let us say three nonpaid union 
executives as members of a Ijoard of directors—would it be subject to 
the final offer selection process? 

Mr. HARVEY. Will you yield? The only reason I interrupt is that 
the question is very general. I think there would be a difference if final 
offer selection were used under the administration bill and under Taft- 
Hartley, which wipe out portions of the ELA, than if it were used 
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under the bill I introduced with cosponsors, because we retained the 
Railway Labor Act. Do you follow nie ? 

Mr. biNGELU I think you inndc an admirable point, and I am 
troubled about it and intend to go into it later, but if you can answer 
both flom the comment he made and mine. 

Mr. HicKEY. I agree with what Mr. Harvey said as to a difference 
here whether you are proceeding under the Railway Labor Act or 
Taft-Hartley. 

Mr. DiNGELL. Let us take under the administration's proposals deal- 
ing with Taft-Hartley, and then my colleague, Mr. Harvey's proposal, 
what would be subject to negotiation that could be thrown in this kind 
of bargaining process. 

Mr. HicKEY. I would like to confine mine to what would be hap- 
pening under the Railway Labor Act. It would be confined to the 
subjects contained in notices of the two parties. 

Mr. DiNGEix. Supposing the parties were putting in notices dealing 
with directors. 

Mr. HicKEY. Put on notice ? 
Mr. DiNGELL. Suppose the tuiions say, "One of our demands is that 

we get three directors; tliat we get three unpaid nonvoting directors on 
thenoard." 

Mr. HiCKEY. I think that would probably be challenged as beyond 
this scope of bargaining; some issues not as remote as that have been. 

Mr. DiNGELL. Such as what? 
Mr. HiCKEY. Such as the right of old telegraphers union to bargain 

with respect to abolishment of tower operators. It went into the couits, 
and the courts held it was within the scope of the bargaining. I think 
the example you cite is probably more farfetched. 

But, to answer your que^stion, it would depend on what is in- 
cluded within section 6 notices. 

Mr. DiNOBLL. I will be glad to yield. 
Mr. IL^RVEY. That is fine. I would agree with the ^ntleman's state- 

ment. 
Mr. DiNGELL. Thank you very much, Mr. Chairman. 
Mr. JARMAN. Mr. Skubitz. 
Mr. SKUBITZ. Thank you, Mr. Chairman. First, I want to commend 

vou, Mr. Yost, and you, Mr. Hickey, for the excellent statements you 
Kave presented. I think you laise a number of A^ery interesting points, 
particulary with respect to the administration bill. T do not intend 
to ask you any questions about the administration bill, but there are 
?uestions which I am asked when I meet people in my district that 

can't find the answers to. • 
When we speak to tJie average man on the street, about free collec- 

tive bargaining, he thinks in terms of management on one side of the 
table and labor on the other and open and free discussion in an effort 
to reach an agreement. That is what he understands collective bar- 
gaining to be. I think maybe that is a fair definition of it. 

Then we get to a point in collective bargaining when neither manage- 
ment nor labor will give then we reach the stage of pressures; is this 
correct ? 

Mr. HiCKEY. Yes. 
Mr. SKtrBiTZ. Labor then resorts to pressures which it thinks will 

force the other side to give and vice versa. Now the question I have been 
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asked is: If labor has the ri^it to strike, why shouldn't management 
have the saiiu! right to a selective lockout to put pressures on labor f 
Can you give me an answer ? 

M i. HiciiEr. I thiiik tliat is a fair question, and I would try to answer 
it tliis way: that to the extent that the problem of the so-called limited 
walkout as related to the labor dispute, I think it is a quid pro quo 
under tlie circumstances you state. 

That is not the end of the problem unfortunately, though, as far as 
the public, and it is not the end of the problem as far as noudis- 
l)utants are concerned; so if 1 ran into the fellow on the street and 
wanted to answer him, I would say to him that as long as you can 
do that, give them the equivalent right without depriving the public 
of es,sential transi)Ortation, as against a third party, and without 
involving employees that are not involved in that dispute, and then it 
is all riglit. 

Mr. bKUBiTz. But when you ^ive labor the right to call a selective 
strike and management tlie i-iglit of some selective lockout, now we 
reacli that stage where the public interest is affected because of the 
ivational interest. Now wliat do I tell tliera? 

ilr. HicKEv. I am sorry; I didn't follow. 
Mr. SKUBITZ. Well, the selective strike may work a tremendous hard- 

shi]> on some but in itself may not be considered against the total na- 
tional interest, since if management also has the right to i-etaliate with 
a selective lockout^—than a national emergency does exist. 

If management closes one line wliicii (•f)uid affect shipments on a 
dozen lines with selective strikes, we ha\ e actually created a situation 
in traiis{X)itation where the whole railroad or the whole transiKJita- 
tion system is broken down. Who is at fault, lalx)r by calling selective 
strikes or management by having certain lockouts on certain railroads i 

Jlr. HicKEY. Well, of course, the purpose of the bill is to exclude 
the rights to lockout and that is the point. 

Mr. SKUBITZ. I am not talking about the bill. I am seeking from 
you—how you would respond to a constituent who asks: If you are 
going to give one side a l)enefit after collective bargaining breaks down 
and the pressure stage is reached, why do you deny it, then, to the 
other side* 

Mr. HuKEY. Well. I am trying to answer it. I would think as to the 
other side it is the impact on the public and it cannot Ixi permitted 
under those circimistances and is the reason why you deny the union 
the right to strike nationwide. 

Mr. SKUBITZ. I thought you said they had the right. 
Mr. HiCKEY. It does; but I also sai(i: As far as explaining it to the 

man on the street, I would tell him we don't as a practical matter. 
Mr. SKUBITZ. That is your answer i 
Mr. HiCKEY. It can't be exercised as a practical matter, because every 

time it is. the Congress stops it l)ecause of its impact on the public. 
Mr. SKUBITZ. YOU were very emphatic on page IT) of your testimony, 

in fact, you were looking at me when you read it. I thought you were 
reading it to me. You said: 

We maintiiin that a lockout is a violation of the carriers' obligation to serve 
the luilillc with essential transportation and the right of the employees with 
whom there Is no dispute lo continue to work. 

Mr. IIicKEY. That is just what I said to you about the man on the 
street. 
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Mr. SKrBiTz. Suppose Mr. Hiltz was sitting next to you and ohangr<'d 
two words and your statement would then read. ''AVe maintain that a 
strike is in violation of the workers' obligation to serve the public with 
essential transportation and the right of the employer t^ presume there 
is no dispute to continue with  

Mr. HTCKEY. If you are talking about anything less than a nation- 
wide strike, there would be no support for that and. as far as legal right 
to strike is concerned, there is no question about that, either, but we are 
talking about practicalities in both cases. 

To prove this. I would assume, for tlie purpose of your question, that 
the lockout and the deprivation of essential transportation to the 
public is not even in the picture, which, of course, it is, and this is 
particularly undei-stood by the man on the street. 

I^t us assume for the moment that it was not even in the picture; 
even under those circumstances. I would urge you to outlaw it here, 
because it defeats the very purpose of your bill. It converts a limited 
selective strike, with limited effect on the public, into—well, it escalates 
it into a total nationwide strike. 

Mr. SKITBITZ. One other point. Mr- Ilickey; one proposal that has 
been submitted with regard to final otfer was the idea of a sort of a 
semifinal offer. Would you prefer that to the final-offer approach? 

Mr. HiCKEY. Well. I think that as far as seinifiiuil offers are con- 
cerned, that the more it is encouraged, the b<'tter. The part about the 
final-offer selection that is important to us. the reason we so bitterly 
oppose it. is that it amounts to compulsory arbitration once it is im- 
posed as a result of law. 

Now. you are talking about exchanges, which the word "semi-"' con- 
notes to me. It means that something else hivs to be done. 

Mr. SKtJBrrz. Permit me to phrase it another way: We reached the 
stage where it is either fish or cut bait. We turn to management and to 
labor and say: "Submit what you consider your final offer, or semifinal 
offer, whatever you want to entitle it." 

We then give management labor's offer, and give to labor, manage- 
ment'.s offer. 

At that particular time, we haAe the issues narrowed. After review- 
ing each other's offer labor and management then submit their final 
offer to the board to make its determination. Do you think that would 
be better than just a final offer and letting the board make a detennina- 
tion of final offer? 

Mr. HicKKY. Well, if it is done in the mediation process. I would 
be in favor of it. because I believe this is essentially collective bargain- 
ing and I believe in collective bargaining. If it is done in the context 
of somebody imposing one or the other of these, I am against it, wheth- 
er it is final or semifinal. 

Mr. SKTJBITZ. In collective bargaining, we get to the jilace where 
the parties seem to reach an impasse and resort to pressures outside of 
collective bargaining. 

Mr. HiCKKY. I would like to see this have a chance to work, because 
I think- the jiroblein would be immenselv simplified and we miglit have 
an entirely different, abbreviated problem here before the Congress if 
tlie selective strike were given a chance to operate. 

I believe what I said today. If was not just a statement in behalf of 
a client but my own personal conviction. 
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Mr. SKUBITZ. Tliat is all, Mr. Chairman. 
Mr. jAitMAN. Mr. Thompson. 
Mr. THOMPSON. Tliank you, Mr. Chairman. On page 17, you state: 
No one knows better than the rail unions that national strikes are from a prac- 

tical standpoint iuirx-nnissible and any likelihood of tlieir exercise as permitted 
by existing law is highly improbable. . . . 

Why should we not just go ahead and outlaw national strikes? In 
other words, if Congress is not going to allow it in the first place, why 
should Congress go into session and be confronted with the issue, a na- 
tional strike 'i Why should we not have a provision in the law, regard- 
less of what measure we finally adopt, that simply states that strikes 
beyond 35 or 40 percent of the tons transported are not permitted, and 
so f oith ? 

Mr. HicKET. Congressman Thompson, you put me in a difficult posi- 
tion. I have been saying this practical matter of a nationwide strike 
was a futility, and 1 am sure my clients agree with that, but my answer 
would probably bo that Congress could do this but you could hardly 
exi:)ect the unions to propose it. 

Mr. THOMPSON. Thank you. 
Mr. SKUBITZ. Will my colleague yield ? One other thing that bothers 

me—and 1 think it might help some of the labor leaders and officials of 
the unions—when we ('ongrassmen have legislation before us for con- 
sideration and vote, it would be fine if we could take a ballot in our 
district each time and find out how tlie majority stood and then vote 
on it. We would sure keep ourselves in Congress. Unfortunately we 
cannot do this. We have to say yes or no; we make a decision. Two 
years later on—at the next election—we have to defend our position. 

When you reach an agreement you take it to your membei-ship for 
ratification. If it is turned down—then Avhat^ More negotiations^ 

Maybe we have to accept the final-offer approach becfl^use I don't 
know how much further the negotiators representing lal>or or man- 
agement or the leaderehip can go if their unions say, "we are not going 
to take it," or railroads say, "we are not going to take it." Somebody 
has to give. I believe in collective bargaining. I'm sure that you do. 
I'm sure management does. Nobody wants comi)ulsory arbitration. But 
when we reach the stage where the national interest is involved, then 
somebody has to step in. 

I think what this committee, is wanting to know is how far can we 
let a strike continue when it afl'ect the public interest. I wish you folks 
would come forth with an answer. 

Mr. HiCKET. I am going to come forth with an answer now. I am 
going to repeat what I said. You take a selective strike with safe- 
guards against escalation into a national strike, you give that a chance 
and then do something about the national strike because of its impact 
on the public in terms of procedures, then you wouldn't have the 
same problem you have now. I think you would have an entirely 
difl'erent issue before the Congress than the one that is before you now. 

Mr. SKTTBITZ. But should labor be given an advantage by calling a 
selective strike and denying to management the right to use some 
pressure to force a national emergency of some sort? 

Mr. HiCKEY. I think management has their pressures here. 
ilr. SKUBITZ. What are their pressures ? 
Mr. HiCKEY. Their proposals; they have a right. 
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Mr. SKIJBITZ. I mean if tliey disagree with you, with the brotherhood, 
what is a fair condition wlien you reach loggerheads on tliis jxiint and 
you give to labor the right to selective strike; what can management 
do to strike back ? Can you suggest something ? 

Mr. HicKET. Yes; right in the bill, they are permitted to put into 
effect the proposal, not counterproposals. 

Mr. SKUBITZ. What proposals? 
Mr. HiCKET. H.R. .3595. 
Mr. SKrBiTZ. What section do you refer to ? 
Mr. HTCKEY. Subject to only two exceptions, they may put their 

proposals into efl'ect. I am referring to subsection (c), section 10, as 
amended, which is on page 38 of the staff document. 

Mr. SKUBITZ. I don't have a copy. 
Mr. HicKEY. I will read it. "Wlienever any carrier has propo.sed a 

change in agreements affecting pay, et cetera, in accordance with 
section 6 of the act and all procedures under the act have been ex- 
hausted with respect to such change, such carrier may make such 
change effective without agreement, et cetera," and that means imi- 
laterally to jiut it into effect. 

Mr. SKTTBITZ. And all of the rules on strike ? 
Mr. Hic7{EY. Tliat is right, except where such change was proposed 

by carrier in response to or in anticipation of changes in agreements, 
et cetera, proposed by representatives of employees considered con- 
curi*ently tiierewith. That is tlie counterproposals for purpose of esca- 
lating a strike I mentioned, "Or two. such changes as not permitted by 
other provisions of the act." Xow, that means some other provision of 
tlie Railway Labor Act would make the pro|x>sal unlawful itself. 

Mr. SKUBITZ. I wish I had more time to discuss it. 
Mr. TTicKEY. I wish we did, too. It is a fascuiating subject. 
Mr. SKUBITZ. After all. I don't think there is a member of this com- 

mittee tliat wants to do violence to labor's right ta free collective bar- 
gaining and their right to negotiate for decent working conditions and 
decent wages. At the same time, I don't think there are many members 
of this committee that will go along with a strike or lockout, which 
would tie up the transportation system. The public would not stand 
for it. Xo one will stand for it. 

Mr. HicKEY. That is why we are here and that is why we propose the 
selective strike, Mr. Congressman. 

Mr. TTIOJII'SON. DO I still have some more time ? 
Mr. JARJIAX. Yes. 
ifr. THOMPSON. One thing my colleague said, of course, was that the 

railway management could call a lockout in order to pnt pressure on 
the public, and if this is the purpose of the lockout, I will be very 
much opposed. I don't want to see pressure on the public at any time, 
whether it is by the companies labor representati\"es or by Congress. 

I must confess I do share some of the concern, but I do not want a 
one-sided bill where labor has the right to bring pressure through 
strike and management would not liavea right through a lockout. How- 
ever, the more I listen to the discussion between you and Mr. Skubitz, 
it appears to me that if there are sufficient safeguards for management 
to put into eU'ect unilaterally certain work rule changes and so forth, 
this, in and of itself, may well be pressure enough exerted upon the 
memberehip that would suffice rather than a lockout. 
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A strike is an inconvenience ajjainst the public, and I tliink it is a 
side effect tliat no one likes, and I hoj^e wiien a stxike is called, it 
is never called in order to bring presure on the public to try to bring^ 
pressure tlien on Congress to act but the pressure is being brouglit 
rather against the coinpanj'; so, for tlie very same reasons, I would 
object to any lockout that was designed to bring pressure on the 
public. 

Now, we may very well be able to prevent a lockout or not allow a 
lockout and still give to management tlie necessary pressure tools 
tliat they can have to counter the pressure you mentioned, Mr. Skubitz, 
of selective strike. 

Mr. SKUBITZ. Well, what I meant to say was this: Certainly laljor 
can have a number of selective strikes—that is, with regard to tlie 
criterion laid down in Mr. Harvey's bill—which would certainly work 
a hardship upon management, and that is the purpose of these pres- 
sures—to force them into line or pressure tliem mto line. You can 
use any word you want. 

In turn, I can conceive of the railroads' liaving a lockout on one 
or two lines which would cause shipments to be affected on two dozen 
lines because of transfei-s of freight shipments wiiich would work a 
hardship on the public. This efTort would create a national pi-oblem, 
something affecting the national situation. Tliis is wliat I tried to say. 

Mr. THOMPSON. I realize this. The point I am making is simply this: 
that if the raih-oads are given the right unilaterally to put into effect 
certain work rule changes or whatever they may be, that, in and of 
itself, may well be pi-essure enough to compensate for not having a 
lockout. 

Mr. HicKEY.I would agree with this. That is prexsisely what we l>e- 
lieve that the bill does permit and it also prohibits only the type of 
action by the carriers which would escalate it from a limited strike 
into a nationwide strikedown. 

Mr. SKUBITZ. Isn't that exactly what happened in the UTU dispute ? 
Mr. HiCKEY. Well, we had a situation  
Mr. SKUBITZ. Well, certain strikes were being called at the same 

time and the UTU member went back to work. They worked under 
new conditions and new work rules set up by the railroads. 

Mr. HiCKEY. That is not my information. Maybe yours is better. 
Mr. SKUBITZ. "UTU agreement is nuuiing into ratification 

trouble"—this information was given to me a few minutes ago. 
Mr. HiCKEY. May I venture a thought here. As regards trouble, 

I would say it is not because of anything you and I have been dis- 
cussing here this morning. 

Mr. SKUBITZ. This is something you have not heard about. 
Mr. HiCKEY. It probably had something to do with the wage and 

price controls. That would be my guess. 
Mr. J.ARMAx. Gentlemen, we appi-eciate your being with us to help 

make the record on this important subject. 
The subcommittee stands adjourned. 
(Whereupon, at 12:20 p.m. the subcommittee adjourned, to re- 

convene at the call of the chair.) 



SETTLEMENT OF LABOR-MANAGEMENT DISPUTES IN 
TRANSPORTATION 

TUESDAY, SEPTEMBEK 28,  1971 

HOUSE OF REPRESENTATIVES, 
SCBCOSIMITTEE ON   TitVNSPORTATION   AND   XVEHONAUTICS, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washmgton, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 2123, 
Rayburn House Office Building, Hon. Jolin Jarraan  (chairman) 
presiding. 

Mr. JARMAN. The subcommittee will come to order. 
We will continue the hearings on the settlement of the transporta- 

t ion labor disputes legislative proposals. 
Our first witness this morning is Prof. Jerre Williams, University 

of Texas Law School, appearing on behalf of the American Bar As- 
sociation. Mr. Wniiams, it is good to have you. 

STATEMENT OF JEEEE S. WILLIAMS ON BEHALF OF THE 
AMEEICAN BAH ASSOCIATION 

Mr. W^IIJ:-IAMS. Tliank you, Mr. Chairman. The committee 1ms been 
furnished with copies of my statement. With your pemiission, I would 
lilie to talk more niformally and just put the statement in the record. 

Mr. JARMJ^N. The committee will receive the statement in full, and 
you proceed in your own manner. 

Mr. W^ILLIAMS. Thank you very much. 
My name is Jerre S. Williams, and I am professor of law at the 

University of Texas Law School. Up until a year ago I was chairman 
of the Administrative Conference of the United States here in Wash- 
ington. I have come before the conmiittee today as the representative 
of the American Bar Association, whicli has developed its own recom- 
mendations concerning handling of national emergency disputes in 
the transportation industry. 

In 1966, the American Bar Association .set up a si^ecial committee 
to f5tudy this problem. The charge from the House of Delegates to 
the committee referred to the lack of existing legislation and the failure 
of the current arbitration and mediation procedures to be adequate 
to protect public interest. 

President Maiden of the American Bar Association in 1969 ap- 
pointed this special committeej and it was continued by succeeding 
presidents. The committee consists of Hon. Charles S. Desmond, Buf- 
falo, N.Y., retired from the Xew York Court of Appeals; George 
Bodie of Los Angeles; Archibald Cox of Cambridge, whose name, I 
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am sure, von will recofrnize as former Solicitor General of the United 
States; William J. Curtin, Washinjrton, D.C.: Echvard J. Hickey. Jr., 
Wasliingrton, D.C; Bernard Mcltzcr. Chicago; Gei-ard Eeilly, whose 
name I l)elieve you will recognize because he is now a judge of the 
District of Cohimlna Couit of Ajjpeals; Harry Wellington of New 
Haven; and Jerre S. Williams of Austin. 

Our committee engaged in a great deal of study of the various modes 
of transportation and the labor disputes in them. We held public hear- 
ings at wliicli representatives of the industry, both labor and man- 
agement, participated. We also held a number of executive sessions 
with Government leaders and experts in the field. At an earlier stage 
of our consideration, we did not include the trucking industry in our 
deliberations because we felt at that time the problems concerning work 
stoppages in the trucking industry had not been acute enough to merit 
our attention; however, later, working with the board of go\enior3 
of the ABA, we included trucking in our deliberations and in our 
recommendations. Our recommendations now include the airlines, rail- 
road, maritime, both offshore and onshore, and tlie trucking industries. 

We came up with what I think are very complete, ^ery innovative, 
very significant recommendations. T^et me just state that these recom- 
mendations have been approved by the House of Delegates of the 
American Bar Association, and they constitute the official position of 
the American Bar Association on this problem which this committee is 
considering. 

Our recommendation is in two parts, and I believe it is a very 
imaginative approach to the problem. We recommend first legislation 
to establish industry commissions for each of these critical industries 
to be appointed by the President, which commissions will be given 
8 months to work out their own procedures for handling emergency 
disputes in their industries. 

We recommend, however, at the same time that Congre,ss passes 
the legislation setting up these commissions, that it also enact legisla- 
tion for the handling of these disputes through governmental pro- 
cedures if these industry commissions do not come up witli their own 
solutions to this problem. 

Our thinking is that in the background of the legislation already 
existing to set up the Government machinery, that for the first time 
we may get some very creative ideas from the industry itself in setting 
up procedures under wliich these disputes can be handled without hav- 
ing to go to the Government. 

So the industry commission would have this 8-month period. If this 
8-nionth period elapsed without the industn,' commission growing up 
with its own recommendations and own means of se+tlin.g these dis- 
putes, then the governmental procedures, which we also recommend in 
detail, would go into effect. 

We attacli these, recommended procedures to the T?ailway Labor Act, 
when an emergency arises Ln the maritime and trucking industry. 
We would move over into the procedures which are Iniilt onto the 
ELA. But for all other jmrposes, these industries would remain 
under the T>nbor-]\ranajrement Relations Act. These procedures use 
existing machineiy in the "Railway Labor Act and then build upon 
them. 
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Let me briefly describe what these recommencTations for govern- 
mental procedures, developed by the ABA committee, are. We would 
first use the Presidential Emergency Board, wliich already exists in 
the Railway Labor Act. Wc would give it three functions. It would 
continue to have its current function of holding hearings and pre- 
paring to make recommendations for the settlement of the dispute;. 
Also specifically in the statute, it would be charged with functions 
directed toward mediating the dispute to settle it. This is one of the 
critical areas of recommendation, because often in these profwsed 
statutes it is recommended that these governmental boards do not 
engage in mediatory functions. 

Our committee veiy carefully considered this piol)lem and i-ooora- 
mended a strong mediation function for the Presidential Emergency 
Board. 

Failing the settlement of the dispute under these circumstances, the 
third function of the Presidential Emergency Board would now fjo 
into efi'ect. This would be a recommendation to the President from tne 
board as to his next step in settling the dispute. There are four Presi- 
dential procedures pix>posed in the American Bar Association recom- 
mendations. The first and most obvious is for the Government to get 
out of the dispute if it is determined that this dispute is not significant 
enough to continue to involve the Government and then the Gov- 
ernment can get out. 

A second is for the Emergency Board to maivc public its recom- 
mendations for the settlement of the dispute, tlie function which it now 
fulfills. This is what we know as factfindinar with recommendations, 
and it has on not an inconsiderable number of o<'casionsj worked highly 
successfully in bringing about settlement of disputes. 

Then we propose two other alternatives to tlio President under a 
standard that it must be determined tliat the work stoppage would 
"impair national security or .seriously endanger the health, safety, or 
welfare of a large segment of the public." One of tliose two alterna- 
tives is tlie setting up of a Presidential Arbitration Board which 
Wf>uld be given tlie authority and tVie mandate to set*^'- the dispute. 
Tlie other alternative would be an Executive receivership of the tied 
up transjwrtation facilities by the President with compensation, of 
course, to the owners of the facilities. This procedure is sometimes 
commonly known as seizure of the business by the Government. 

The two ultimate procedures, then, given to the President by this 
recommendation would be a final and binding arbitration settlement, 
through a Presidential Board, or an Executive receivership and con- 
tinued operation of the facility. 

As I say, these proposals, after very careful deliberation and work 
with other se<!tions of the ABA, Avere approved by the House of Dele- 
pates of the ABA at its annual meeting in St. Ix)uis on Wednesday, 
August 12,1970. 

I have furnished the clerk of the committee with copies of the full 
report of the committee which developed these recommendations as 
they were approved in August 1070, and I would like to ask, if con- 
venient, that they be incorporated in the record as well. 

Mr. JARMAN. Yes: they will be received. 
Mr. Wii-LiAMS. Xow. this did not end the work of the committee, 

however. If I may take a few moments more, I will say that at about 
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this time, while completing; our work, tlie adiuiiiistration made its 
proposals to handle exactly the same problem. Our committee was 
rof|iiested by tlie board of govcrnore to consider the administration's 
proposals, in the light of all the work we had done, and evaluate them. 
Our committee did do so, and our recommendations concerning the 
administration's proposals were appi'oved by the board of governors 
of the American liar Association on April ;UJ, U>71, and therefore they 
also liave become official policy of the American Bar Association. 

Essentially what this conunittee reconmiends concerning the ad- 
ministration proposals is very much a combining of the recommenda- 
tions of our conunittee, which I have just outlined to you, with those 
proposals. 

Now. you know, of course, that the administration's proposals are 
based upon the Taft-IIartley Act and oui-s ai-e based upon the use of 
the Railway Labor Act. We did not feel this is critical. We had con- 
cluded as a piactical matter, basing upon the Railway Laibor Act was 
a little more pi-agmatic. But we certainly do not fe«l strongly either 
way on this. 

^^Iiat we come \\p with basically is approval also of the administra- 
tion's proposals but with sul>stantial amendmeivts to those pi\>|>06als 
whicli we recommend. One of the major amendment;S which we rec- 
ommend is to increase the number of alternatives available to the 
President in his proposal to include the two which we developed, the 
Presidential Ai'bitration Board, not. limited to a fuial offer selection, 
and the Executive i-eceivership. 

C)ur committee expresses grave doubts on the theory of partial op- 
eration, whicli is contained m the administrations proposals. We had 
consideivxl it in detail before and ivjected it. Our committee now takes 
the position that partial operation is a doubtful proposal and deserves 
fuither study before it is adopted and used. 

Y^e also, of coui-se, reacted veiy carefully to the final offer selec- 
tion proposal of the achuinistration, which we had earlier considered. 
By a split vote, our committee apjiroves the use of the final offer selec- 
tion (lev'ice so long as it is also accompanied with a more general 
Presidential Arbitration Boaixl proposal, such as the one we recom- 
mend. We feel that there are some disputes involving such things iis 
technological change and manning problems and the like which could 
be ven- troublesome under a final offer selection proposal. 

Some of the membei-s of the committee also felt concerned that an 
official settlement by the Government, which would Ix? what a final 
offer selection constitutes, which does not include the public interest 
in the settlement, is of doubtful validity and usefulness; and, of 
course, uiuler a more general Presidential Arbitration Board, the 
public interest in the settlement can be taken into account. 

We recommend strongly that the Presidential P^mergency Board 
provided for in the administiation's proposal should have a mediation 
role. We recommend also fchat an advisory group to aid the President 
in choosing the alternatives under the administration's proposal should 
be set up. 

Other relatively minor matters: We re<-ommcnd elimination of the 
last offer ballot in the Taft-Hartley Act. We think that would get in 
the way of final offer selection. We approve the administration's pro- 
posal to eliminate unemployment compensation in the railroad indiis- 
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try during strikes and to eliminate the Railroad Adjustment Board 
over a period of time and have grievances liandletl as they are han- 
dled today as a matter of pri^ ate contract nner the Taft-Hartlev Act. 

Finally, we propose amendment to the concept of the National 
Special Industries CJommission in the administration's bill. We sug- 
gest that the memliership should be broader and that the Commission 
should be given more time. We are particular!}' concerned that the 
various industries be adecjuately ri'prt'seiited on that National Special 
Industries Commission. 

Also, with the approval of the chairman, I would like to have in- 
cluded in the record a copy of our final report, which includes all 
suggested amendments to the administration's proposal. This has 
been furnished to the clerk. 

Mr. JJULMAN. The committee will be glad to receive the report and 
attachments. 

Mr. WuLLi.\M8. Finally, one somewliat personal word. At the de- 
liberations of the House of Delegates to the American Bar Asso<*ia- 
tion in St. I»uis in August 1S)7<). ojie of the management members of 
our committee and one of the imion membere of our committee g<jt up 
and opposed recommendations of the committee because of certain 
things in them they felt they could not accept. 

At that time, I made a .stat«ment on belialf of the public members 
of the committee, and 1 would like to take just a moment to jnake 
again the point I made at tliat time. I have complete understanding 
and sympathy with the viewpoints of management and labor in their 
desire not to have Government intnisioii in these labor disputes. There 
is no question that legislation providing for regular Government in- 
trusion in emergency disputes interferes to a degree with the processes 
of free collective bargaining. 

There is, however, a third party in tliese disputes who must be heard. 
The third party, of course, is the public. There aiv certain work stop- 
pages in our society that we simph- cannot ask the public to tolerate. 
The cost to free collective bargaining of legislation to control sucli 
disputes is less of a serious national cost than is the economic and 
social cost to the public of allowing such emergency disputes to take 
place. 

It was the unanimous ^iew of the neutral members on the com- 
mittee tliat such general re.strictive legislation in the true emergency 
situation is justified: and that, as long as the definition of what con- 
stitutes an emergency dit^pute is kept narrow enough, the interference 
with the processes of free collective bargaining in our society does 
not threaten the destruction of those free processes in industry gen- 
erally. 

Representatives of labor and management tend to favor the ad hoc 
approach to these disputes. They tend to favor no legislation and a 
scrambling, niiincuvering, makeshift handling of each serious dispute 
as it arises. 

Tlie ultimate sjiecta^le we have seen in i-ecent years of the Con- 
gress itself having to resolve some of tliese emergency disputes in the 
transportation field is far less conductive to orderly, effective labor 
relations than is an established procedure, which nevertheless contains 
a numlwr of effective options so that the parties are kept off balance 
fts to what may liappen in resolving the dispute, but tlie public is not 
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kept off balance. It may ivly upon the continuation of essential 
services. 

The legislation proposed by ABA would move effectivelj- toward 
these objectives. The American Bar Association also takes the view 
that the proposals of the administration would do so as well with the 
changes which this conimittee and now the American Bar Association 
recommends. 

Mr. Chairman, on behalf of the American Bar Association and 
the committee and on my own behalf, 1 want to thank tiiis committee 
for the opportunity' to appear before it and present these views of 
this prestigious national organization of Aanerican lawyei-s. 

(Testimony resumes on p. 624.) 
(Mr. Williams' prepai-ed statement and attachments follow:) 

STATEilEST   OF   jEItKE   S.   WlLT-IAXtS,   PHOI'ESSOR   OF   LAW,   INIVERSITY   OF   TSSAS 
LAW SCHOOL, ON BEHALF OF AMEBICAU BAR ASSOCLATIOX 

My name is Jerre S. Williams. I am a Professor of Law at the University of 
Texas School of Law in Austin, Texas. From 1!M)7 to 1970,' I served here in 
Washington as Chairman of the Administrative Conference of the United 
States. 

I api)ear before you totlay as the representative of the American Bar As- 
sociation. Tins eminent national association of lawyers, perceiving .serious prob- 
lems concerning emergency labor disputes in the transiwrtation industries, in 
1966. set up a Spetnal Conimittee on National Strikes in the Transportation In- 
dustries. This Committee was appointed initially by then President OriKon S. 
JSIardeii and was renewed by sucee.ssive Presidents until, at the annual meet- 
ing of 1071, it was dissolveil as having completed its work. 

The personnel of the Committee, maintained throughout the development of 
its recommendations, was as follows: The Honorable Charles S. Kesniond. iUif- 
falo. New York, Chairman of the Committee; George E. Bodle, Los Angeles, 
California; Archibald Cox, Cambridge, Ma.ssachusetts ; William .7. Curtin, Wash- 
ington, D.C.; Edward J. Hickey, Jr., Washington, D.C.; Bernard Meltzer, Chi- 
cago, Illinois; Gerald D. Reilly, Wa.shlngton, D.C.: Harry H. Wellington, Now 
Haven, Connecticut; and .Terre S. William.s, Au.stin, Texas. 

After the Initial recommendations of the Committee were developed, Jud^ 
Desmond resigned and Mr. William J. Curtin served as chairman for tlie re- 
maining years of its activities. In preparing this statement of the work of the 
Committee, I have had the assistance of Mr. Curtin, but the final responsibllltj 
for the entire statement is my own. 

In creating the Committee in 1066, the House of Del^ates of the -American 
Bar Association directed it to study the problems of work stoppages in the 
transportation industries, because "existing legislation and the arbitratinn and 
mediation procedures authorized thereby having proved repeatedly to be inade- 
quate to protect the public interest," and to make recommendations to the Board 
of Governors and the House of Delegates. 

The Committee considered all modes of transportation, but concluded that 
only the railroad, air and mai-itime (both longshore and offshore) industries 
should be specifically covered by new legislation immediately. The Committee 
did recognize that a breakdown of the collective bargaining process in the motor 
carrier industry could result in .serious damage to the public interest, but con- 
cluded that the history of labor negotiations and work stoppages In this industry 
did not warrant coverage of trucking at this time. Later, in further delibera- 
tions and In response to the views of the Board of Governors of the ABA, the 
Committee did include the motor carrier indu.stry in its recommendation.s. 

The Committee utilized the expertise of its own members to study the history 
of labor disi)utes in all modes of transfiortation. the two federal statutes which 
at present are used by the Government to attempt to regulate "emergency" sit- 
uations arising from labor disputes in these industries, and the considerable 
amount of material which has already been written on this subject. In addition, 
the Committee held public hearings during which a number of representatives 
from labor organizations and management directly Involved in the transporta- 
tion industries appeared and presented their views. Further, the Committee in 
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execative session discussed the Issues before It with representatives of the legis- 
lative and executive branches of Federal government and experts from the 
academic field. 

The Committee's final Report and Recommendations embodied its conclnsion 
that the present statutes covering emergency disputes do not operate effectively 
to protect the i)Ublic interest from the serious disruptions caused by major work 
stoppages in the airline, railroad, motor carrier, and maritime Industries. The 
Committee concluded that the collective bargaining processes in these indus- 
tries have failed to operate effectively in preventing such stoppages and that a 
thorough reexamination by the industries tliemselves, as well as new legisla- 
tion, is necessary. The Committee asserted that the implementation of its rec- 
ommendations would create an atmosphere in which the private parties might 
agree among themselves upon conditions for more effective collective bai^lnlng, 
while at the same time the public Interest would be protected when necessary 
by Governmental nie<liation in labor di.sputes if a l>reakdown in the collective 
bargaining machinerj- threatened to deprive any section of the country of an 
essential transportation service. 

The Special Committee made a two-part recommendation for amending the 
current statutes—the emergency provisions of the Railway Labor Act and the 
Labor Management Relations Act. First, the Committee recommended that Con- 
gress pass legislation which authorizes the President to appoint an industry 
commission for each of the four Industries involved, consisting of an equal num- 
ber of labor and management representatives, as well as representatives of 
the public who would be in a non-voting, advisory capacity. These commis- 
sions would be permitted eight months to study the bargaining machinery wltliin 
their own industries and to develop and agree upon new procedures for eliminat- 
ing or minimizing the danger of strikes or lockouts which imiwir the na- 
tional security or threaten serious Injury to the health, safety or welfare of a 
large segment of the public. 

Second, the Committee recommended that at the same time Congress authorizes 
the industry commissions, It also amend existing statutes to provide the Presi- 
dent with a new fnimework of prm-.'durt's to handle "nntioual emergency" strikes 
in these four transportation industries. Should an Industry commission be unable 
to agree on alternative procedures, these amendments would become immeditaely 
effective for that Industry. Thus, the commissions would know in advance the 
statute under which the transportation Industries would operate if they are un- 
able to reach agreement. 

The Committee recommended that, as In the past, the emergency disputes' pro- 
cedures initially be triggered by a recommendation from the National Mediation 
Board (or in the case of the motor carrier and maritime industries, the Director 
of the Federal Mediation and Conciliation Service '•) to the President that a labor 
dispute is either causing or threatening to cause a work .stoppage which may 
deprive a section of the country of essential transportation service. If the Presi- 
dent agrees with this conclusion, he is then aiithorized to apixjint a Presidential 
Emergency Mediation Board whose function is twofold. First, the Board is di- 
rected to attempt to mediate the dispute and a.sslst the parties in reaching a 
peaceful settlement. Second, however, if It appears that its mediation efforts 
have failed during its 60-day life, the Board is also authorized to recommend to 
the President the stpe he shouold take next regarding the dispute. During the 
period of the Board's mediation functions, and at all times during the use of these 
(emergency procedures, the parties to the dispute would be statutorily enjoined 
from causing a work stoppage or from changing any terms or conditions of em- 
ployment unless mutually agreed upon. 

The Special Committee made a further key proposal. It rocommendetl that 
the Presidential Kmergcnc.v Mediation Board al.^o have the function of sug- 
gesting the use of one of four further procedures to the President. The final 
decision on which step to Implement would be left •with the President. The four 
procedures, as outlined in the Committee's Report, are: (1) end Government 
intervention in the dispute; (2) request the Presidential Emergency Mediation 
Board to make public its recommendations for the terms of settlement of the 

1 If the President accepts this recommendation from the Director, the motor carrier or 
maritime dispute will be subject to the new emergency disputes provlslnns of the Railway 
Labor Act. Instead of those now contained In the Taft.Hartley Act. All other Industries 
now nndcr TaftUartley will remain subject to that Act excIuHlvely. as will the motor 
carrier and maritime Industry for all purposes but emereency disputes. The Committee 
did not recommend any other cnanges In Taft-Hartley procedures. 
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dispute; (S) esitabliidi a Presidential Arbitration Board wbich would be author- 
ized to issue a final and binding award on the merits of ilie disijute; or (4) 
place the company or companies involved in the dispute under Executive 
Heceivershtp, to be operate<l at the direction of the President while the parties 
continue their negotiations. If Executive Re<;eivership is chosen, then con- 
temporaneously the conii>anies in receivership shall cease deducting union dues 
from employees' paychei-ks and any provisions in the colle<.'tive bargaining 
agreement which require employees to join the union shall become inoperative. 
As reconimended by the Committee, the President's decision as to which of 
tJiese options to select would be flnal, with no recourse to another choice should 
the ojKiou selected fail to achieve settlement. 

The Keport and Rec-oinmendatious also contained certain standards which 
the (-'onnnittee suggested should lie met prior to the implementation of each 
stage of the emergency disputes' procedures. In addition, the legislation re<-om- 
mended <-ontains guidelines for the openitiou of tlie Presidential Arbitration 
Board and the operation of Executive Rec-eivership. The former includes a list 
of factors which the Board should consider in reaching its decision, while the 
latter Includes restrictions on changes in the terms and conditions of employ- 
ment which vaay be implemented by the receiver and provisions for comi^eusa- 
tion to be iJttid to the company or companies placed in the receiversliip. In all 
cases, the Committee attempted to prfivide a general framework in which the 
fwrties to a labor disinite may oj)erate in attempting to settle their dispute 
through the processes of free collective bargaining. 'ITjis framework would also 
ppuvide the President with a wide choiw of procedures which he may implement 
at his tiiscretiou and as each individual case warrants, free from the rigidity 
contained in the implementation of file present statutes, to protect both the 
public interest and safeguard the rights of labor and management. 

This report of the Committee was not unaniau>usly adopted by its members. 
The management members of the Committee, Mr. Curtin and Mr. Reilly, dis- 
sented on the Executive Itefeiver>«hlp prin-isioua and the labor members of the 
Committee. Mr. Bodle and Mr. Hickey. dissented on the provisions for a Presi- 
dential Arbitration Board with power finally to settle the dispute. 

The report which 1 have briefly ouOined above was aiiproved by the House of 
Delegates of the American Bar Association at the annual meeting of the ABA in 
St. I/ouis on Wednesday, August 12, 1970. With the permission of the Committee, 
1 would like to introduce iato the record the complete report of the Committee 
as it was finally approved. 

The Special Comntittee on National f<trikes in the TransportaOon Industries 
of the American Bar Association did not comjjlete its work with the approval of 
its recommendations by the House of Delegates of the American Bar Associa- 
tion in August of li»70. As the Conimlttee was completing its deliberations, the 
current national administration i>roi)osed new legislation to deal with national 
emergency lal>or disputes. The Board of Governors of the American Bar Associa- 
tion requested the Special Committee to study and compare the administration 
proposals emi)Odied in the proi)osed Emergency Public Interest Protection Act 
with the recommendations which the House of Delegates had adopted. In addi- 
tion to making its own study, the Si)ecial Committee was also requested to solicit 
comments from other interested committees and sections of the Association. 

The Special Committee did make such a study and did solicit the views of 
tJie Standing Committee on Commerce and the Sections on Public Utility Law 
and Labor Relations Law of the ABA. 

As the result of its deliberations, the Special Committee develoi:)ed suggested 
changes in the ndministrution's proposals and then voiced its approval of those 
prop(>.sals with those changes. These recommendations by the Committee In turn 
were submitted to the Board of Governors of the American Bar Association at its 
meeting in WiUiamsbnrg. Virginia, on April 30, 1971, and they were unanimously 
approved. 'ITie effect of the action of the Board of Governors was to recommend 
adoption in principle of the amendments to the Emergency PuWic Interest Pro- 
tection Act proposed by the Special Committee. 

In brief .summary it can be said these projwsals for amendment constituted a 
combining of the recommendations of the Special Committee and the administra- 
tion measure. 

The aiiprovod recommendations for nmendment incltide a major change in the 
administration proiwsnls to increase the mmilter of altiMimtive i)ro<'edures avail- 
iilile lo rhe President for handling a dispute, including the binding arbitration 
and ExiH-utlve RtH^lvership devices develi>i)ed by the Special Committee. The 
Committee endorsed the "final offer selectiun" procedure included in the proiK>sed 
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administration legislation but nrged that it \>e niodifletl l).v iirovldinf? that the 
IMirties exchange their final positions iiifon notification that the President has 
inTolted the procedure, extending to seven days the time for prerMiration of the 
••final offers" to permit bargaining as well as preparation, and extending to seven 
days the perio<l for Itargaining after sulnnission of the Jinal offers. 

Two other recommended amendments are designed to give the President more 
freedom in using alternative procedures. The proposed legislation now itermlts 
the President to declare a thirty-day extension of tlie "pooling off" peri<Kl after 
the 80-day in.1unctive period expires. But if no .settlement is reached, the Presi- 
dent may not then choose another proc»»dure. The recommended amendments 
urges that extension should be by private agreement and the President should lie 
free to choose other procedures as necessary. 

The Special Committee and the Board of Governors take the iwsition that 
partial operation, as an alternative available to the President, should not be 
Included unless its feasibility can be snbsbintiated. If partial oiieration is in- 
cluded and is first chosen as the procedure, later proving not feasible in the 
particular dispute, the President should be authorized to select another alter- 
Biitlve proce<lure. 

Other proposed amendments provide that— 
Tlie Presidential Emergency Board should fill an active role of mediation 

in a dispute during a temporary injunction, and not merely act as a fact- 
finding i>anel. 

Regardless of whether there is an extension of the temporary injunction 
in an emergency situation, the injunction should remain in force for an addi- 
tional ten days while the President selects a procedure for settling the dis- 
pute. An advLsory group knowledgeable in all aspects of the issue should 
assist the President in determining the best procedure to use. 

The ''last offer ballot" now required to be held immediately preceding the 
end of the injuiiotive ]ierio<I in the Taft-Hartely natinmtl emergency provi- 
sion should be eliminatetl from the bill because the device tends to conflict 
with final offer selection. 

The Special Committee agi-eed with propo.sals in the administration bill to end 
unemployment comiiensation i>ayments to strikers in the railroad industry, a 
peculiar and exceptional situation which exists In no other Industry, and to 
refuse government financial support In the establishment of grievance proce- 
dures, which in Industries under the Taft-Hartley Act are in tlie area of private 
contract agreement and expen.ses are borne by the parties. 

In the establishment of a seven-member National Special Industries Commis- 
sion as suggested In the administration bill, the Committee took the view that 
either the size of the Commission should be exjianded so that repre.sentativps of 
the specific industries and labor groups involved may sit, or that individual 
industry Commissions should be created. The Committee also urged that the 
life of the Commission cw Commissions should be lengthened from two to three 
years to permit members sufficient time to study problems and report to the 
President. 

A major aspect of the Committee's deliberations on the administration pro- 
po.sals was directed at the •"final offer selection" technique. The Committee split 
on the wisdom of this proposal, although a majority favored its u.se as one 
alternative available to the President but only so long as full or "normal" arbi- 
tration was included as an alternative procedure. The ('ommittee pointed otit 
that there are many types of labor disputes, such as those Involring techno- 
logical change and manning levels, which are not amenable to the final offer 
selection process. 

To keep the record complete concerning the views of the Special Committee 
and of the American Bar As.sociation, I would also like to put into the record 
a copy of the final report of the Committee. This report reflects the develop- 
ment of Its views on the proposed Emergency Public Interest Protection Act. 
As Apiwndix A of this report, there is a ti.seful chart which shows a cnrefnl 
comparison of the American Bar Association's recommendations as outlined 
earlier and the provisions of the proiwsed Emergency Public Interest Protection 
Act. 

In conclusion, I would like to have the opportunity to state a jwrsonal word 
concerning these hearings and the work of the Committee on Interstate and 
Foreign Commerce on the problem of national emergency labor disimtes in the 
transportation Industries. On August 12. 11170. when the recommendations of the 
Si>ecial Committee of the ABA went before the House of Delegates, one man- 
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agement member of oar Committee and one labor member of oar Committee 
8iK>ke against the adoption of our recommendations because of some aspects ot 
the recommendations wliich were not favorable to tlieir respective viewpoints. 
I was given tlie opix>rtunity to si)eak as a representative of tiie neutral members 
of the Committee. I should like now to make iu Just a moment the same point 
I made then. 

I have complete understanding of and sympathy with the viewiwiots of man- 
agement and labor iu their desire not to have restrictive legisiatiim designed to 
eliminate the tJireat of national emergt^ncy labor disputes. That such restrictive 
legislation interferes to a degree with tlie processes of free collective burgniuiiig 
is clear. 

There is, however, a third party in these disputes wlio must be heard. The third 
party is, of course, the public. There are certain work stoppages in our s«)Ciety 
that we simply cannot ask the public to tolerate. The cost to free collective bar- 
gaining of legislation to control sueli disimte.s itt less of a s<'rious natimial cost 
than is tlie economic and .siicial cost to tiie public of allowing such emergency 
disputes to tiike plac-e. 

It was tlie unanimous view of tlie neutral nipnil)ers on the ("onimittee that such 
general restrictive legislation in the true emergency situation is justitied ajid that 
as hmg as the deiiuitiou '>f what constitutes au emergency dispute is kept narrow 
enough, the interference with the processes of free collective bargaining in our 
.society do not threaten the destruction of those free processes in indtistry 
generally. 

Kepresentafives of labor and management tend to favor tlie ad hoc approach in 
these di.sputes. They tend to favor no le:4slatiou and a scramlWing. mjineuvering. 
makesliift handling of each serious dispute as it arises. The ultimate sf)ectacle 
we have seen in ri-cent years of tlie Congress itself having to resolve some of 
these emergency disputes in tlie traiisiwirtation held is far less conducive to or- 
derly effective labor relations lliati is an eslablislied procedure whicli. uevertlit- 
le.ss. coutnins a uuuilier of eifectlve options .so that the parties are keiJl off bal- 
ance as to what may hapix-n In re.*>lving the dispute but tlie public is not kept off 
balance. It may rely upon the continuation of es.'senlial .ser^'ices. 

The legislation proposK-il by the American Bar Association would move effec- 
tively toward tho.se objectives. The American Bar Association also take.s the view 
that the proposals of the administration would do so as well with the changes 
wtilch are here recommended. 

AMERICAN BAR ASSOCIATION SPFTI.W. COMMITTEE ON NATIONAI; STaiKes IS THB 
TRANSPORTATION INDUSTRIES 

FTNAI, RECOMMENDATIONS 

The ABA Special Committee on National Strikes in the Transportation Tn- 
dnstries recommends that the As.sociation support the Emergency Pobllc Inter- 
est Protection Act of 1971 (S. otiO) with the following modifications: 

(l)An amendment deleting the last offer ballot provision of Section 209(bl 
of the Labor-Management Relations Act, as amended: 

(2) An amendment emphasizing the mediatory functions of the Emergency 
Board; 

(3) An amendment replacing the initial jurlsdictional test In Section 206 a« 
it applies to the transportation industries with standard .set forth in Sec- 
tion 10 of the Railway Labor Act. as amended; but retaining the standard set 
forth in the Emergency I'ublic Interest Protection Act as an additional juris- 
dictlonal prerequisite to invoking a procedure involving severe curtailment of 
the right to strike or lockout, including but not limited to binding arbitration, 
final offer selection and executive receivership; 

(4) An amendment preventing strikes, lockouts or unilateral changes In 
working confUtions in the time between the stibmission of the Emergency Board's 
report to the President and his decision on which procedure he will invoke; 

(.T) An amendment (or amendments) increasing the number of alternatives 
available to the Pre.sldent for handling a dispute, including binding arbitration 
and executive receivership; 

(6) Deletion of Section 217. the "Additional Cooling-Off Period" procedure: 
(7) Deletion of Section 218, the "Partial Operation Procedure", unless this 

option is carefully sabstantiated with regard to its practical possibilities; 
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(8) An ameudmcut to Section 219, the "Final Offer Selection" procedure— 
(o)  I'rovidlug that the parties shall exchange their tlnal positions uiwn 

notification that the President has invoked this procedure; 
(6) Extending to seven days the lime for preparation of the "final offers", 

to permit bargaining as well as such preparation; 
(c) Extending to seven days the period for bargaining after submission 

of final offers; 
(9) An amendment providing that the Railway and Airline Representation 

Board adopt the procedures of the NLRB for handling representation cases; 
(10) An amendment providing that Uie National Mediation Board shall medi- 

ate disputes in the railroad and airline industries for the first three years under 
the new procedures; and that the FMCS establish a division of mediators exiJe- 
rienced in the transportation industry; 

(11) An amendment insuring that the Special Industries Commission is large 
enough to include members of the siiecific industries under study and that it 
has sufficient time to comi)lete its work. 

FtXAL   REPORT ' 
/. Background 

A. Pa»t Action 1>p the Association 
At its meeting in February and August, 1070, the House of Delegates of the 

Association approved the Final Report and Recommendations of this Committee, 
as amended at the request of the Board of Governors. This Report [and Rec- 
ommendations] proiK)ses changes in existing statutes' amending the procedures 
available to the federal government in the event of an actual or threatened 
work stoppage in the railway, airline, trucking, and maritime (longshore and 
offshore) industries. The proposals are in two parts; first, the establishment 
of individual industry commissions to study the industry's bargaining procedures, 
to maiie recommendations for tiie improvement of Iwrgaining to avoid "emer- 
gency" strikes and to recommend improved procediires for handling work stop- 
pages in these specific industries; second, suggested amendments to Section 10 
to improve the mediation and liargaining |(rr)cess, as well as to give the President 
a standing "choice of procedures", which are to be available to deal with an 
actual or threatenetl stoppage likely to result in an emergency situation. These 
procedures are: public recommendations for settlement; executive receiver- 
ship ; binding arbitration; or no action. 

While the Special Committee's Report and Recommendations were under con- 
sideration, the Nixon Administration submitted to Congress its suggested amend- 
ments to the aliove-noted statutes, entitled the Emergency I'ublic Interest Pro- 
tection Act of 1970.- No action was tnken on this Bill in Congress in 1970, and 
it was reintroduced as S. oGO in January, 1971, in sub.stantially the same form by 
Senator Griffin. Becan.so of the coullict in sub:^tantive content between the A.s.so- 
ciation-endorscd liroposils and the Emergency Public Interest Protection Act 
of 1970, the Board of Governors reiiuested the Special Committee, which had 
been continued in exi.stence for one year by action of the House of Delegates 
at the 1970 Annual :Meeting, to study and compare the two and rejiort to the 
Board at its spring, 1971, meeting. In addition to making its own study, the Spe- 
cial Committee was requested to solicit comments from other Interested com- 
mittees and sections of the Association. In view of their prior expression of 
intere.st, the Standing Committee on Commerce and the Sections on Public 
Utility Law and Labor Relations Law were asked to comment. 

B. Brief description of the Emergencu PuWe Interest Protection Act 
of 1911 

A comparison of the basic provisions of this Act and the Association Recom- 
mendations as they relate to po.ssible emergency disputes in the transportation 
industries is attached. Additionally, the Administration's proposals include pro- 
visions for ending the authority of the National Railway Ad.iustment Board 
and System Boards of Adjustment to handle grievances in the railway and 
airline' industries and direct these industries to negotiate coUecitve bargaining 
agreements with the type of no-strike and arbitration clauses usually found in 
industries which are subject to the National Labor Relations Act (Taft-Hartley). 

' RBllwn.y I.nbor Act S 10 and Latvir Mnnngcment-Relations Act, Title II. 
'This propoKPd Act also substantially revises the provisions of the Railway Labor Act 

other than Section 10. 
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Furtlier, tlie Act provides for the transfer of mediation functions from the 
National Mediation Board, under tlie Railway Labor Act, to the Federal Medi- 
ation and Conciliation Service under the National Labor Relations Act. Conse- 
quently, the Railway Labor Act would provide administrative machinery only 
for handling representation cases in the rail and airline industries. Such cases 
would be determined by the Railroad and Airline Representation Board. Other 
provisions include a section, similar to Section 301 of tlie Taft-Hartley Act. 
permitting suits on collective bargaining agreements negotiated in railway and 
airline industries; a section permitting the issuance of injunctions enforcing 
provisions of the Xrt: and a clause removing the rights of striking railway em- 
ployees to receive unemployment insurance under the Railway Unemployment 
Insurance Act of 1038. Presently, strikes may receive this unemployment com- 
pensation if they are not striking in breach of the Railway Labor Act or the 
rules of tlielr union. 

C CommiUee procedures 
The Committee, having received resi)onses from the Interested committee and 

sections of the Association, met In Washington on February 19th and 20rh. 
Those members of the Committee unable to attend were asked to present their 
opinions in writing to the Chairman, and all members were given an opportunity 
to comment on this report. This report reflects consideration of the expressed 
opinions of all Committee members. 

D. Other bills now pending 
At the time of the Committee meeting, other bills had been introduced in 

Congress to amend the statutes covering emergency transportation disputes.' 
The Committee was not nsked by the Board of Governors, nor did it have the 
opportunity, to review each of these proposals. However, since one member Ed- 
ward Hickey. Esquire, did state that he preferred H. R. 35fl5 to the Administra- 
tion bill, this measure was reviewed by the Committee. 
//. The committee position on the Emergency Public Interest Protection Act of 

1911 (8.560) 
A. Underlying purposes and philosophy 

The Committee agrees with the purposes of the Administration's bill, which 
are the same as those of the Committee's own Recommendation endorsed by 
the Association; si)eciflcally, the encouragement of private collective bargaining, 
with a minimum of governmental intervention.* The bill correctly bases its 
rationale on providing permanent statutory procedures, in the form of an "ar- 
senal of weapons" or "choice of procedures" for the President. This procedural 
framework rests on the premise that collective bargaining by the parties directly 
involved in the dispute will be strengthened if they are both uncertain as to 
which procedure may be chosen and are unwilling to accept some or all of the 
procedures as a substitute for a bargained contract. Further, the presence of 
different tyites of procedtires recognizes the fact that disputes are not always 
identical and, therefore, the President should be given an opportunity to utilize 
the appropriate procedure given the facts of the dispute. 

Addilionali.v, the bill corrp<'tl.v recognizes the need to provide for procedure? 
that will either encourage the parties to reach their own agreement or impose 
a .settlement which is most likely to I>P fair to botli sides and to take into account 
the ptiblic interest. Fiu-ther. the Committee agreies with the Administration's 
attempt to re<luoe the time necessjiry to reach agreement between the parties in 
certain disputes, particularly in the railroad industry. 

/}. Iwplrmenting statute and initial procedural sections 
The Administration has utilized the Taft-Hartley Act as the implementing 

statute for its proposals. Under Taft-Hartley. the tirst step is the securing of :in 
SO-day injunction against a stoppage if a  Presldentially-appolnted Board of 
Inquiry determines, and the President agrees, that the— 

"Threatened or actual strike or lockout aflfectiing an entire industry or a 
substantial part thereof . . . [engaged in interstate or foreign commerce] 
will, if permitted to occur or continue, imperil the national health or 
safety. . . ." 

••' Senntor JavttH—S. &94 ; CongTessmnn Pickle—H.R. 2357 ; Congressman Staggers— 
n.R. .•!.^(K>. 

' MiMnbprs Bmlli' ami Tllrkpy. howeviT. nr<" In (liKni;rceniPut with the method proposed 
for sui'h encoiirasement. They do not nRn-e witli a majority of tlie Committee that there 
Is a need for fliantrhiB statutory proc-edures tn impose new (rovernmental restrictions on 
work stoppaces in these Industries. See Sperlal Committee Report and Recommendations, 
19C9, p. 8, and Member Bodle'a dissent, attached as Appendix B. 
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The parties are directed to continue negotiations daring this period, with an offer 
of mediation assistance from tlie Federal Mediation and Conciliation Service. 

The Committee believes tliat the primary problem with this procedure, as con- 
trasted with its own Recommendntitms is the lack of emphasis on active media- 
tion to encourage agreement during the injunctive period and the retention of 
the Taft-Uartley standard as tlie initial jurisdiction test.' The Committee prefers 
tin- standard set forth in the Railway Latwr Act for u.se as the initial jurisdlc- 
tional test to l>e met l>efore any emergency disputes pnx-eilures are invoked. 
However, it does agree that a more stringent standard is necessary when a pro- 
cedure is to be invoked wtiicli involves a severe curtailment of the right to strike 
or lockout, and which may al.so include a method for settlement of the dispute by 
a third party. This was the position of the Committee as adopted by the As.socia- 
tion. and the Cximmlttee reaffirms this dual standard procedure. It Is therefore 
recommended that tlie Administration's standard lie utilized as this sw>ond test. 

Additionally, the Administration's bill retains tlie use of the "last offer ballot" 
procedure immediately prei-eding the end of the iujutu'iive iieriod. The prwedure, 
in and of itself. Is neither good nor bad. altliough most sutdents of this area 
believe It to be completely ineffective. The difHcuUy, however, witli the retention 
of this procedure ns viewed by the Committee is its possible conflict with one of 
the Administration's "choices of procedure", namely "final offer selection". Tlie 
"last offer ballot" re<iuires employers to draft a final offer, while the union(s) 
are ont re<iuired to do so, for a vote by the employees. The Committee believes 
that tills early requirement for an employer "last offer" will be detrimental to 
the statutory proc-esses and bargaining, particularly if the "final offer .sele<-tion" 
procedure is ultlmatel.v utilized.' The Committe<> rwoinmends that this jirovislon 
("last offer ballot") be deleted fr(nn the Administrat)<m bill, at least with regard 
to the transportation industries, or preferably with regard to all Industries. 

Under Title II of the Taft-Hartley Act, the injunction Is to be discharged by 
the SOth day, and S. .5H0 i>rovldes that if there is no settlement of the disimte at 
the time of discharge, the President may invoke one, but only one, of the below 
discussed procedures within ten days, subject to a Congressional veto. The 
CommitTee suggests that the injunction if-main In fon-e for the 10-day period 
while the President .selects a pr<K'edure. It is the Committee's opinion that the 
right to strike or lockout during this 10-day i)eriod should be foreclosed, .since 
three of the four options available to the I'residcnt would renuire an end to any 
stoppage and the resumption of service. As a practical reality, the Committee 
believes that a stoppage during this period will be detrinientnl to the bargaining 
process and the ability of the government to reinstate normal oiierations. 

Additionally, a majority of the Committee disagrees with some of the sub- 
stantive procedures emboclled in the Emergency Pubic Interest Prote(;tion Act of 
W'i.' Furthermore, the Committee, although it does not disagree with the other 
comiwnents of the Administration proiiosal. continues to express its prefereuce 
for its own procedures.' 

C. The Choice of Procedures—Initial Consideration 
As stated, the Committee agrees that the objectives of the Administration bill 

are laudatory. However. It is further the opinion of the Committee, as developed 
l>elow, that the substantive jirocedures are deficient in two resi>ects. First, in 
the opinion of the Coinniittec, the majority of procedures open to the President 
are not llkel.v to be Individually efPectlve to accomplish the obje<-tives. Second, 
as a corollary of this first conclusion, it is the Committee's opinion that there 
are not a sufflcient numl)er of real alternatives. As mentioned earlier, an Im- 

5 The rommlttep's Rwoinmendatlons utilized Section 10 of the Railway Labor Act. 
under which. ii|ion notlllcatlon to the President by the National Mediation Board [rail and 
air) or the Federal Mediation and Conctllatlou Service (maritime and trucking], that a 
dispute : 

"Threatenfsl suhstantially to Interruiit Interstate commerce to snch a degree as to 
deprive any section nf the country ot ensential traimportatton gervice.  .  .  ." 

he may  appoint a Presidential  Emergency  Mediation  Board  to  investigate and  actively 
mediate the dispute dnrlng a fiO-day .status quo period. 

•The Committee does helleve that h<ith parties should be required to exchange final 
positions and then final oBfers ns part of the "final ofTer selection" process. See infra, 
p. 619. 

'The Committee also noted that the Administration's hill as introdnced lacked clarltj 
in some sections and contained some inconsistent or ambiguous provisions. The Committee 
agreed that before this bill is considered for passage It should be subject to a careful, 
technical review and redrafting where necessary. 

'Member Meltzer agrees with the Committee's reafflrmatlon of its own procedures, hut 
also believes that "final offer selection" as discussed herein would be a desirable addition 
to the Committee's own Recommendations. 
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portant basis for the choice of prooedurps approach is that it will create uncer- 
tainty in the minds of the jiarties to a dispute as to which procedure will actually 
be used, and that the parties will therefore i»refer to settle their own differences 
rather than risk a possibly unpalatable choice by the President. 

In the case of S. 560. however, the Committee, for various reasons, believes 
that "final offer .selection" is likely to be the only viable (and usable) alternative. 
The Committee considers this procedure to be a useful component in a choice-of- 
procedures approach, but is of the opinion that it should be supplemented by 
additional feasible alternatives. 

Before proceeditiK to a procedure-b.v-proeedure e\amlnation. the Committee 
also wi.shes to state its belief that the Administration bill .should provide, as did 
the Committee's Recommendations, an advisory group to assist the Presideut in 
determining which procedure to designate. Preferably, this group would have an 
active and close knowledge of the bargaining history, the present positions of the 
parties, and the possibility of private stHtlement so that it could offer a reasoned 
brief for the President for selection of one procedure or another, although be 
need not follow the recommendations. 

Z). The Procedures: A Thiriy-Dny Extension o/ the "CooVmg Of! Period" 
The Committee objects to the designation of this step as one of the exclusive 

procedures on the ground that the extension of the cooling oBf period is likely to 
be unnecessary or. if used, to be ineffective. If the parties are close to agreement 
(the situation in which resort to this pnx-edure would appear to be attractive) 
they would probably agree to extend the no stoi)page iK>riod. On the other hand, 
if they are far apart, it is unlikely that an additional thirty da.vs at this stage 
would produce an agreement. Furthermore, if the procedure is invoked and does 
not lead to agreement, there is no remedy ojien to tlie President (aside from the 
Of? /loc legislation which both the .\dniinistrati(m projiosals and tho.se of a major- 
ity of the Committee are designed to avoid).' The Committee, therefore, recom- 
mends that another procedure lie substituted for this one. Alternatively, the 
Administration bill should specifically provide for extension of the status QUO 
period b.v private agreement, but with a provision that such agreed-uiwn exten- 
sion does not remove the right of the President to invoke one of tlie "choice of 
procedures" at the end of the extension jjeriod if no settlement is reached and no 
further extension agreed uixm. 

E. The Proc' iiiires—Partial Operation 
It is the Committw's opinion that, although this procedure deserves consider- 

ation, there has Iweii no denionsti-ation that it is feasible in operation. Addili^n- 
ally. as.suming the ability to effectuate partial operation of a transjmrtation 
system'° the Committee see.^ procedural and practical diflBculties in the invocation 
alternative." 

One such difflcnlty which the Committee agreed must be overcome if the proce- 
dun- is to be used in this; If the Board charged with investigating and consid- 
ering partial operation finds that partial ojieration is not feasible, the Adminis- 
tration's proi)osMls do not authorize the President to invoke any other pntcvdurv 
to handle the dispute involved. Accordingly, the nation may face a iiOR.sible or 
actual stoppage which was deeme<l threatening enough to warrant consideration 
of this drastic remedy, but which could not be subjected to any other standing 
procedure. That difliculty might lie overcome by in>miitting the President to 
choose another procedure if a panel finds partial operations not to be feasible. 

Tf. Tho Oommltt(>o's proposnl thnt thf Pro'iiclontlnl Emprcenry Mp<llnti<m Board mnkp 
public rppomnu'TiflntioTis for soltlpmpiit nnd tlipn n thirty-dny pxtpnsion of thp stntiis quo 
period, with pontlnnlnp nipfltntlon pnipbnsls. Whllp pprbnps: ns.ihlp only In rpLitlvolv few 
Rituatlons. tliprp Is nt lenst nn inpre:i«' in thp puhllp prpssiirp for spftlpinpnt. within the 
parametprs oet forth by thp Prpsldpntlal Kmercrpncy MPdiatlon Po,nrd. comparpd to a 
simple pontlnnntlon of the ponfrontntion as gpt forth by this rPcominPndatlon In the 
Administration bill. 

'"Of. Silberman, "National Emergency Disputes—The Consideration Rphind n I/Pffls- 
latlve Proposal". 4 Ga I/. R. 07.?. nt fiR7 and ftn. r>3, relylnp on n study of the steel 
Industry and isolatpd Instanees In the maritime, loncshore and airlines Industrie?. The 
Committee, however, remains unconvinced that partial operation wUl work eftertively or 
fairly. 

" This difflpultv was rePORnl/.pd by the Prpsldent in his messaee of February 17, 1971. to 
ConpresR fpart o'f which has been Introduped as S.TR 4.S (92nd Conf.. 1st f»ess.l. In -whieh 
he rejectpd "partial operation" In favor of "selective operation" and discussed the dlffl- 
cultlps with the former procedure. It is unplear whether S. 500 contemplates both tyyves 
of operations under the eeneral heading of "partial operation". Partial operation, as 
understood by the Commlttpe. Is one part of a pompany oppratlntf while another Is subject 
to the work stoppaee : whllp "selective operation" Is the total shutdown of some com- 
panies and the complete operation of others. 
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Even though the establishment of such a panel might chill bargaining, the iianel's 
(If'terniination to reject partial operations does not directly affect the terms of 
settlement and, unlike recommendations of settlement terms, does not fix limits 
within which arbitnitors must, as a practical matter, operate. Therefore, the 
possibility of a resort to another i)rocecliire, after a pane! has rejected such oper- 
ation.s, would not operate to chill bargaining prior to Presidential action. Ac- 
cordingly, the usual reasons against reisort to successive procedures" do not 
oiierate in this case, and there do not appear to be ade<iuate rea.sons for providing 
that the rejection of partial operations by a panel should bar the President from 
invoking another procedure. 

A second dilHculty result.'^ from the relatively short time granted for the 
determination by a panel of the feasibility of partial operations in a particular 
case and the concomitant risks of either determinations to employ that procedure 
without ade<iuate cotisideriition of tile difficulties involved or rejection of that 
procedure because of inadetpiate time to identify and to deal with such difficulties. 
Such risks would be reduc<>d by in-depth studies and contingency plans for the 
industries involved, prepared before an impasse ari.ses. Such studies ma.v exist 
or might be undertaken during the 80-day cooling olT period. The Committee is, 
however, not aware of the existence of such studies. It is, moreover, concerned 
that their institution during the 80-day period might distnict the parties from 
bargaining if the parties are involved in such studies or might t>e ill-informe<J 
if the parties are not consulted. 

A third problem is the probable distraction of the parties, who will spend 
thirty days arguing the merits, demerits and procedures for partial operation 
while they could Ije bargaining. The Committee also believes that there nay be 
difficulty in enforcement, where some companies and employees may lie working 
and earning money while others are snbj(>et to a stoppage." Finally, a fourtli 
problem seen by the Committee is that a panel, although skllle<l in labor man- 
agement relations and negf>tiations. might lack tlie expertise required for its role 
in assessing the practical possibility for. and consequences of. partial operation. 
Thus it appears clear that the panel must have experti.se not only in Ial)i>r rela- 
tions but also in the practical operation of a tmnsimrtation system if it is to 
discharge its statutory duty to order partial oi)eration when the "•• * • partial 
strike or lockout wotild, in the judgment of the Board, appear to be sufficient in 
economic Impact to encourage tlie parties to make continuing efforts to resolve 
the dispute [.]" and "* • • in no event shall the order of the Board place a 
greater economic burden on any party than that which a total cessation of opera- 
tions would Impose." 

In summary, although partial operation may be sound in theory and the 
objective of minimizing governmental interference is clearly sound, the Com- 
mittee is of the opinion that substantial evidence of the practicality of partial 
operations is required before that procedure should be endorsed as one of the 
relatively small number of exclusive procedures. The Committee is. moreover, 
skeptical that the refjuired demonstration could be made in a significant segment 
of the transportation industries. 

F. The Procedures—Final Offer Selection 
A majority of the Committee, in principle. ai)proves this procedure, with the 

recommendation, however, that it lie modified. In the Committee's oi)inion. this 
procedure is the only one of those in the present Administration bill whicli is 
likely to be used. Consequently, it is particularly important in the framework of 
the Administration's bill to strengthen this procedure. Tlie Committee ln'Iieves 
it would be strengtliened by improving the opportunity for a bargainwl settle- 
ment after the invocation of this procedure." Such improvement would, in the 
Committee's view, result if. as di.scus.sed atiove. the "final ofTer ballot" provision 
were deleted from tlie hill. Second, a series of increasing pressures for agreement 
should be generated liy providing that after the President invokes the final offer 
selection procedure, the parties shall exchange their "final positions" ;" they then 

" Thp Committee {renernlly does not fnvor procresRlve use of procwtures finrl ocrreea 
with S. .'yflO's rpflpptlnn of this iiosifion. 

'* Such a fiitiiatton rmilfl also he harmful to the harffutninc proeess. 
" Some memhers of the Pommlttee holleve th:it n stoppiiee of sufficient linpnct to require 

that the jrovernment intervene shotild he settled on a hfisis which ppeclflcnily Includes a 
recognition of the puhllc interest. Wliite the Twrties may. of course, consider this fiTctor. 
this procedure does not re<iuire it. Other memhera of the Committee reject this criticism 
on the cround that this procedure is at least as protective of tlie "public Interest" as 
airreed upon sett^lements. 

•* The.se "final positions" would he the parties' positions with regard to matters still ID- 
dispute at the time the "final offer selection' procedure Is involved. 
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•will be granted seven days in wUicU to bargain with regard to their "final posi- 
tions" and to prepare and submit to the Secretary of Labor their "final offers" if 
they cannot agree: after the final offers are exchanged, another bargaining period 
of seven days should be provided, with the mediatory ussistunce of the Secretary 
of Labor or his representative. Then, if the parties still coiinot agree, the final 
offers are to be submitted to the final offer selector panel. 

Additionally, the Committee believes that full arbitration should be inclwled 
as one alternative to final offer selection. In the o)>iaiou of the Committee, there 
are certain t.iTies of di.'*putes, particularly thot'e involving technolc^cal clmnge 
and/i>r manning levels which might not readily lend themselves to the final 
offer selection process. In such cases and others, tJie "noruial" arbitration process 
may be better suit«l for resolving the disputes. Tlie (Vnimiittee recognizes that 
the iiddition of unrestricted arbitration might dilute the key elemwit of the 
Administration's proposa.ls, i.e.. pressure on the parties to narrow and to elimi- 
nate the differences between them. Nevertheless, the Couuuittee is concerned 
that final offer selection might not be suitable for a broad range of disputes and 
ts of rh view that a more dirrrsiftcd set of procedures, including normal arWtra- 
tion is warranted, even though such procedures might reduce somewhat the 
pressure on the parties to reach agreement. The Committee believes that if the 
final offer selection procedure b* to be adopted, these recommended changes 
•would impror\-e it. A majority of the Committee favors the adoption of tiiis pro- 
posal with tiese modlfit^ntions. 
Iff. The other provisions o/ the Emergency Puhlic Interest Protection Act of W~0 

The Administration bill, as discussed supra, provides for major changes in the 
bargaining and grievance handling procedures now in effect in tlie railroad And 
airline inda>rtries nnder the Railway Labor Act. The OonMiiittee agrees that with 
re.sjtect to both areas the present delays are harmfuj. and that tliere .should be 
a reform in procedures. However, in the representation area, the Committee be- 
lieves that the procedural rules of the National Ijibor Relations B(«ird are supe- 
rior to those of the National Mediation Board and that, while either agency could 
handle representation problems in these industries, using the present Icpai 
critc ia of the RLA. the procetlures of the National Labor Relations Board 
should be adopted." ^yith regard to bargaining, the Conunittee does not object 
to the transfer of the mediation function to the Federal Mediation and Con- 
ciliation Service, but suggests that the National Mediation Boiard be retained 
to mediate for a tran.sltional period, perhaps tliree years, during which partiee 
would lie negotiating for the first time under the National Labor Relations Act 
proce<lures. Further, the Federal Mediation and Conciliation Service .should 
estalilish a division of mediators skilled in the transportation field in order tfl 
build on the exxxirtise now encomijassed in the National Mediation Board and 
its staff. 

Specifically with regard to grievance handling, the Committee agrees with the 
principle that the procedure, either as changed or as currently used, should not 
receive government financial support. Such support promotes the filing and 
prosecution of nnmeritorious grievances and unwarranted delays for meritorious 
ones. The Committee, however, recognizes that the problems differ in the various 
industries and therefore suggests that the industries now covered by the Railway 
Labor Act be consulted before any change is made. However, the Committee has 
agreed that the succe.ss of the "Public Law Boards" does suggest that the 
National Railway Arbitration Board is no longer needed and that System Boards 
in the airlines may not be necessary in all cases. 

.\dditionally, the Committee agrees with the bill's propo.sal to end unemploy- 
ment compensation pa.vments to strikers in the railroad industry. In this regard, 
the f'ommittee notes that, except for two states, striking employees in other 
Industries are not accorded the right to re<-eive unemployment compensation. 

With regard to Title Til of the Kmergency Public Interest Protection Act of 
1971. calling for the establishment of a National Special Industries Commission. 
the Committee believes that either the size of the commission should be expanded 
so that representatives of the .specific industries and labor groups involved may 
sit. perhaps as subcommittees, or that individual indu.stry commi.ssions should be 
established. Finally, the life of the commission fs) should be lengthened to three 
years to permits its members, who will be part-time only, sufficient time ndf 
<iuately to study the problems involved and to report to the President 

'• For eicampln. the NLRB prneednral rules governlnR the form of ballots, allowing ai 
employer to be n party lu a representation case. etc.; and the Hallway Labor Act's fega] 
criteria regardlDK the unit scope {class or craft), etc. 
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IT. Conclusion 
In summary, the Committee commends the Administrfttion's ]K>sUiou that new 

legislation is needed to handle emergency disputes in the transportation indus- 
tries find fully agrees with the premise of the Administration Bill's that such 
legislaiton should both protect the public interest and encourage settlement of 
disputes by the parties themselves. Additionally, the Committee supports the 
basic framework of tiie emergency disputes provisions, the "choice of procedures" 
approach. However, in the opinion of the Committee, additional alternatives 
shoold be considered to give the President a wider choice of viable options and 
those options now In the Bill can be strengthened to increase their effectiveness 
without harming the original rationale (or their inclusion. Finally, the Commit- 
tee agrees with the changes proposed for other procedures now followed under 
the Railway Labor Act. 

Resi^ectfully submitted. 
WILLIAM J. CUBTIH, Chairman. 

APPENDIX A 
COMPARISON OF PROVISIONS OF THE ADMINISTRATIONS EMERGENCY PUBLIC INTEREST PROTECTION ACT 
OF 1970 AND THE AMERICAN BAR ASSOCIATION'S RECOMMENDATIONS FOR EMERGENCY DISPUTE LEGISLATION 

Emergency Public Interest Protection Act of 1970 American Bar Association recommendations 

Coverage: Railroad.airlina, maritime, longshore and trucking 
industries. 

Implementing statute: National Labor Relations Act (Tatt- 
Hartley)-all eniergcncv disputes procedures under the 
Railway Labor Act aie deleted. 

Procedures: 
(1) Presidentially appointed board ot inquiry to report 

on whether an emergency will exist. 

(2) Application to a 3-iudge court for an injunction  

(3) An 30-day injunction during which the Federal Medi- 
ation and Conciliation Service is to assist tltd 
parties in negotiation. 

(a) After 60 days the board of inquiry is recon- 
vened to make a public report on the 
current status of negotiations. 

(b) A last offer ballot conducted hv the NLRB. 
(4) Injunction dissolved  

(5) President has 10 days to either: 
(a) Order an additional 30-day cooling oti period: 

or 
(b) Appoint a special 3-man board to Investigate 

and authorize partial operation of the Industry 
subject to the work stoppage: or 

<c) Invoke a final offer selection procedure under 
whtch both parties would present a coniplete 
final contract posltton; have S days to nego- 
tiate a settlement and if no settlement Is 
reached, a 3-man board would designate one 
or the other of the hnal offers as the more 
reasonable and it would go Into effect; or 

(d) Take no further action. 
<6) The President's choice is relayed to Congress which 

has 10 days to overrule the President's choice. 

Same. 

Railway Labor Act—leaves the Taft-Hartley emergency 
procedures in effect for all other industries. 

(1) Notillcalion to the President by the NMB or FMCS 
(depending on the industry) that a threatened work 
stoppage could create a national emergency. 

(2) The appointment by the President of a Presidential 
mediation board with the authority to attempt to 
mediate the dispute. 

(3) A 60-day status quo period during which mediation 
shall take place. 

(4) At the end of the 60 days, the Presidential emergency 
mediation board recommends one of the following 
4 procedures to the President: 

(a) That the PEMB make public recommenda- 
tions for settlement ot the dispute; 

(b) That the President appoint a neutral arbitra- 
tion panel to hear evidence and Implement 
the terms of the final settlement; or 

(c) Appoint an executive receiver to operate the 
Industry while the parties contlnLe nego- 
tiations, with a concurrent suspension of 
union security and checkoff provisions: or 

(d) That he take no further action. 
(5) The President may adopt the recommendation of the 

PEMB. and invoke the procedure, or choose one of 
the other available alternatives. 
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APPENDIX A—Continued •      • 

COMPARISON OF PROVISIONS OF THE ADMINISTRATION'S EMERGENCY PUBLIC INTEREST PROTECTION ACT 

OF 1970 AND THE AMERICAN 8AR ASSOCIATION'S RECOMMENDATIONS FOR EMERGENCY DISPUTE LEGISLATION 

Emergency Public Interest Protection Act of 1970 American Bar Association recommendations 

Other provisions: 
(1) Create a 2-year commission to study the labor rela-   (1) Create industry commissions comprised of reore- 

tions situation in other industries in which work sentatives of manaeement and labor in the industry. 
stoppages could cause national emergencies. with the authority to implement its own cliangesin 

its bargaining procedures with an 8 months' period 
before the above emergency dispute legislation 
would apply to that industry. 

(2) Ends the authority of the National Railroad Adjust- 
ment Board and System Boards of Adjustment lor 
grievance handling and provides that contracts in 
the railrcad and airline industries shall have the 
usual arbitration, iio-slril<e clauses. 

(3) Transfers the mediation functions of the National 
Mediation Board to the FMCS. changing the name 
of the NMB to the Railroad and Airline Representa- 
tion Board, with authority to decide representation 
cases in these two industries. 

APPENDIX B 

DISSENT OF GEOBQE E.  BODT.E 

I cannot agree with the majority of the SiKK-ial Ocmimlttee in its recommen- 
dation tiiat the Aasociation sxiprwrt the Emergency Public Interest Protection 
Act of 1971. With the modittcations suggested by the Committee or without 
them. e.ssentially the Administration bill, lil<e tlie proitosals made by a majority 
of tlii.s Committee in Its reiiort to the Association, would empower the govem- 
nient to intervene in .•;o-ciilled national emergency strikes for the purj'ose "f 
iiiip'sing a settlement uiwn the parties. Tlie original recommendation of a 
majririty of tlie Spe<-ial Conimittee was to accomplish this primarily throuuh 
imi>o.sing ui^m the parties to the dls-pute compulsory arbitration. The principal 
iiietho<l proposed by the Administration to accomrriish this result is the procedure 
of "linal offer selection." 

The flaw in all these proyiosals is obvious. If a dictated .settlement is to be 
the terminal point of a labor dispute, then the national policy sot forth in the 
preamble of the Natiimal Labor Relation.s Act and Section 2, Title I of the 
Railway Labor Act of encouraging the |>raetice and procedure of collective bar 
gaining makes little or no .sense. 

Permanent legislatiou providing .such a revolutionary departure from tliis 
policy which has guided our course for over thirty-flve years can be justified 
<mly if there is incontrovertible proof of the necessity for it. Such a justifica- 
tion entails a finding th.-it there is a real threat of national emergency strikes In 
the transportation indnstries nrmgshore, maritime, trucking, airline, and rail- 
road), and each of ttiem, and that there has iK^en such a total breakdown of the 
collective bargaining process in each of these five industries tliat It twunot be 
relied upon to re.solve differences within these industries. 

There is no evidence to support the.<-e findings in four of the five indnstries 
which would lie subject to the jirojiosed anti-strike, anti-lockout legislation. 
Tlire<i of the indu.stries included within the ambit of the Administration bill and 
tho Special ('ommitte<>'s recnmmendations, longshore, maiitime, and tnicking. 
are presently governe<l by the provisions of Title IT of the Taft-Hartley Act 
which provides for an SO-day injunction against a strike or lockout In the event 
of a threatened sfopiiage imi>eriling the national health and safety. Since 1M7 
the injtmctive procedures of the Act have been Invoked some twenty-seven times. 
f)n only one o-'ca.sion has it been invoked .<rfnce the present Administration took 
office. Even on those few rx-casions where the disjiute was not settled within 
the 80-day injunctive iK>riod. neither the President nor Congress deeme<l the 
continuance of the strike serious enough to require additional or special legis- 
lation. The .\d Hoc Committee to Study Xatiotial Emergency Disputes of the 
Section of Labor Relations Law of the .•American Bar A.ssociation, after an 
exhaustive stvtdy of the effectiveness of Title II. concluded that "this statutory 
plan (Title II) on the whole has worked remarkably well." 
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X brief review of the history of collective ba rgaining in the three transix>rtation 
iudustri&s presently covered by the Taft Uartley Ac-t fortifles this conclusion and 
demonstrates the lack of any need for new or additional legislation in this 
-area. 

1.  THE TBUCKINO  INDUSTRY 

There has never been a nationwide strike In the trucking indusrty. Indeed, 
there has never been a strike of sufficient national or regional impact to require 
the invocation of the procedures provided by Title II of the Taft-Hartley Act. 
In short, there is absolutely no hlstoriciil justification for a conclusion that 
national strikes in the trucking industry pose such a public peril as to require 
the passage of the Administration's bill, or any other permanent legislation de- 
signed to place in the hands of government tlie ultimate determination of the 
terms and conditions of employees in this industry. 

2.   THE MARITIME INDUSTBY 

Since 1947 there have been three occasions, the last in 1962, in which a Taft- 
Hartley injunction has been issued in the maritime industry. This should be 
ample proof of the stability of labor relations in the industry and the effective- 
ness of its collective bargaining. Since only five per i^nt of the commerce to and 
from our shores is carried in American ships, it is, in any event, difficult to un- 
derstand how a strike or lockout in this industry could imi>eril the national health 
and safety. 

3.  THE LONGSHORE  INDUSTRY 

The longshore industry has had six Taft-Hartley Injunctions Issued prior to 
1966, and one has been issued since that date, in 196,'>i. Most of thevse strikes were 
caused by di.sputes over representation and the appropriate unit for collective 
bargaining, mutters which, in the opinion of the Ad IICK- Committee, were prob- 
ably within the jurisdiction of tlic National Labor Relations Board and which 
should have been resolviKl through its procedures. Tlie underlying causes of these 
di.sputes have been largely reniove<I. The fact that in the past five years there 
ha.s been only one long.shore strike of significance is an indication of the stability 
of the labor relations in the indiistr.v. 

The other two industries whirh would be subject to the Administration bill 
are governed by the Railway Lalmr Act. Bargiilning in the airline industry is 
conducted on (piite a different basis than in the railroad industry. Tliere is no na- 
tional bargaining. Bargaining is normally conducted by the unions with each 
carrier indivi;lually. .Vlthough there have Iteen infreiiiient strikes, incUidins the 
19G6 strike which involved several major carriers, none have endangered the 
national health or safety or denied any region of transix)rfation to the |)oint 
where either tlie President or Congi-ess felt called upon to seek additional legis- 
lation. The System Boards of Adjustment which are provided for the airline in- 
dustry by the Railway Labor Act have functioned effectively, and there is no 
demonstrated need for their abolition as the .\dniinistration bill would provide. 

The history of collective bargaining in the railroad indui^try is admittedly a 
different story, but it .should be i)erfectly apparent from the above recital that 
the only possible justification for the Administration bill is the breakdown of 
collective bargaining in the railroad indu.stry. No justification for it can be 
found in tJhe history of collective bargaining in the other industries which would 
be encompassed within the bill's restrictive provisions. 

The distinction t)etAveen the railroad industry and the airline indUKtry, in 
particnilar, is one that the Administration, as well as the Special Committee, ha.<t 
failed to grasp. The Administration bill, for example, proposes to abolish not 
only the National Railroad Adjustment Board but also the .\djustment Boai-ds 
presently provided by Title II of the Railway Labor Xct to determine grievances 
arising under collective bargaining agreements in the airline industrj'. The 
Administration justifies this on the ground that the governmental practice of 
making arbitrators available without e.viXMise to the parties has encouraged 
recourse to arbitration. It is true that arbitrators or referees are provided at 
government e.vi>ense to settle grievanc(>s arising in tlie railroad industry, but 
the Administration apparentl.v has failed to realize that in the airline industry 
(tie other industrj- covered b.v the RLA) this has never been the practice. The 
carriers and unions have always paid the fees and expenses of the impartial 
arbitmtors who sit on the Boards of Adju-stment in the airline industry. Yet 
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on ttie basis of this MToneoiis conclnslon, thp Administration bill wonld abolish 
the Boards of Adjustment in the airline indufftry as well as the National Rail- 
road Adjustment Board. 

The atrophy of collective bargaining in the railroad Industry in the opinion 
of most coniiietent observers has been due, in jKirt, to the long delays In the 
bargaining process inherent In the procedures Imposed by the Railway Lalwr 
Act and the chilling effect on eolle<-tive bargaining of the automatic appoint- 
ment of presidential emergency boards. An even more significant factor has 
been the virtual prohibition of the use of economic ixjwer by either party as a 
tool in the collective bargaining process. Freed of the economic pressures en- 
gendered by a strike, the parties have been able to avoid reaching agreement on 
the terms of the contract. Time after time, the exertion of economic power 
has been forestalled by government intervention. The excu.se for this has been 
that otherwise the country would l>e faced with a nationwide tleup of the 
railroads. 

The obviou.s answer, of course, would be to confine strikes tx> a limited num- 
ber of carriers. This the railroad unions have been prevented from doing until 
lately by court injunction. Even where a selective .strike was c-aJled, the car- 
riers could always make it a national strike by imiK>.s-ing, unilaterally, unac- 
cejjtable enns and conditions of employment on their eniployeee. 

HR 35i*o, now pending in the Congress, would remove the threat of a na- 
tional emergency strike in the railroad industry by permitting selective strikes 
and prohibiting the enlargement of such strikes by the carriers into national 
strikes. It offers a realistic and long overdue .aolution to the problems of Iwth 
collective bargaining and national strikes in the railroad industry. It, Instead 
of the AdminiHtratl<m bill, deserves the snpiwrt of the Association. 

Resi)ectfully submitted. 
GEORGE E. BODLE, Memier. 

Mr. JARMAN. Tliank yoti, ^Ir. "Williams, for a ven- effective state- 
ment on this problem. Would you care to comment any further on 
•what results we mifrht expect from a practical standpoint fi-om cre- 
ation of an induHtiT commission or commissions? Do you think, from 
a practical standpoint, we would stand to achieve more in agreement 
by the cxjnunission approach than throujrh the jjresent procedures in 
these fields? 

Mr. WiutJAMs. Let me come at it in this way: Our committee felt 
that we did not Icnow whether the industry commissions would be suc- 
cessful in comintr up with procedures to put their own houses in order 
in emergency dispute situations. We felt that they had never l)eeii 
given the official o])portunity to do this under a view which looks down 
the road at Government legislation if they do not get it done. 

Now, we ha\e used this device in otiier areiis in the lalx>r field and 
it has been rather effective. I don't think there is any question but 
what the provisions of the Taft-Hartley Act, having todo with f^ttle- 
mont of jurisdictional disputes by the National I^abor Relations Board 
itsi^lf if the unions didn't s^t up their own pro<'edures for st>ittling 
these disputes, was a strong stimulus for the unions' setting up their 
own procedures. 

This is what the committee had in mind—to stimulate the industry 
to get down to business and work out its own proce<lures for avoiding 
emergency di.sputes and, if it didn't, there would he legislation waiting 
to take over after a reasonably .short period for persons in tlie indu.--try 
to work out their own ]irocedures. 

Mr. JARMAX. Thank vou very much. Mr. Dingell. 
Mr. DiNGBLL. Thank you, Mr. Chairman. Sir, I notice you have 

made recommendations that the legislation embody four possible gov- 
ernmental action.s. First is Govenmient intenention in the dispute; 
second, request that the Presidential Emergency Mediation Board 
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make public its recommendations for terms of settlement; third, es- 
tablish a Presidential arbitration board, authorized to issue final 
awai-d on merits of disputes; and, fourth, place company or companies 
involved in the dispute under Executive receiversliip. to be operated 
at direction of President while parties continue negotiations. 

If receivei-ship is chosen, contemporaneously companies in I'eceiver- 
sliip shall cease dediicting union dues from employees' pay checks, and 
so on, which require the employees to join the union shall become 
inopei-ative. 

1 must note several tilings with ren:ard to your recommendations on 
page 7. One, as I note it, you have al)andoned or rejected the concept 
of the final offer selection by the President. Am I connect in that inter- 
pretation—'that tlie association does not recommend that? 

Mr. WILLIAMS. In our committee recommendations, we do not. 
Mr. DiNGELL. Why i 
ilr. WiLUAMS. I will explain in a second. However, when we went 

over the administration proposal, we accepted the tuial offer selection 
advice, with modification. 

Mr. DiNGELL. It does not appear in the statement you have done so. 
Mr. WILLIAMS. Yes; it is in the statement. You see, the fii-st part of 

the statement is official position of the ABA, and later in the state- 
men, I point out the committee then went on and considered tlie ad- 
ministration projiosals and also leoonunend adoption of the adminis- 
tiation jjroposals with the suggested amendments which we make. 

-Air. I)iNGKLL. ^Vhat are those suggested amendments i 
Ml'. WiLLL\MS. Tiie suggested amendments begin on page 11 of the 

statement. 
Mr. DiNGELL. The coi)y I have of your statement goes only to 

page 8. 
Mr. WUXIAMS. I am sorry; no wonder we are having difficulty. 
Mr. DiNGELL. I was trying to figure out what you were sayuig to us 

here. 
Mr. WILLIAMS. Y'es. 
Mr. DiNGELL. Then let me switch to another point with regard to 

matters I am discussing. You indicate here on page 7—you suggested 
that if E.xecutive receivership is chosen, the companies in receivei-ship 
shall cease deducting union dues from employee's pay checks, and any 
provisions in the collective bargaining agi-eement which require em- 
ployees to join the luiion will become inoperative. 

Mr. WILLIAMS. Yes. 
"Sir. DiNOELL. I am curious about that. Have you recommended there 

he controls imi)osed on executive salaries or be termination of divi- 
dends during pendency of the strike or have you authorized or would 
j'on authorize the President to fix rates for services and so forth? It 
appears j'ou are taking a long stride in the direction of trying to ar- 
rive at equality with regard to the employees, but I notice here, even 
so, you aie im])osing some burdens on employers in the receivership 
but not imposing any commensurate burdens on management. 

Mr. WILLIAMS. It is part of our reconmiendation that the President 
would have authority to institute changed working conditions for the 
perimi of Executive receivership. 

ilr. DixGELL. AVould that apply to the officers, white collar and di- 
rectors, or would it apply only to the men who were in the union in- 
volved in the strike ? 
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Mr. WiLLTAnrs. It would not in terms, bnt, of coiii-se, in Executive 
receivei-ship it is the Government which is operating the railroad, and 
there are not salaries except as set by the receiver. In other words, the 
compensation which the company gets is a just, compensation, and it 
does not automatically get across the board everything it now has. 

Mr. DiXGELL. I see. Thank you. Thank you, Mr. Chairman. 
Mr. JARMAN. Mr. Devine. 
Mr. DEVINK. NO questions. 
Mr. JAKMAX. Mr. Podell. 
Mr. PODELL. Yes; thank you, Mr. Chairman. Perhaps because I may 

have missed the early comments, I don't seem to fully understand the 
basic difference between your proposal regarding to the presidential al- 
ternatives or final offer and the administration proposal, perhaps you 
would redefine it for me. 

Mr. WnxiAMS. YevS. Mr. Congressman, this is the American Bar 
Association proposal: There would be no limit to final offer selection 
at all in the Presidential arbitration board. This would simply be a 
compulsory settlement process of a board set up to settle the dispute 
very much as Congress has eiuicted legislation to do this as to certain 
narrow aspects of the recent ratilroad industry disputes. 

Now, we also have in there the alternative of what we can call fact- 
finding and recommendations for settlement from the Presidential 
Emergency Board. These are not binding but have the force of public 
opinion behind them to try to force the parties to accept the 
recommendation. 

Then we have Executive receivership. And those are three active, 
ongoing alternatives given to the President in our proposal. 

Now, the administration bill gives two other active, ongoing pro- 
posals. One is partial operation, Avhich we indicate grave doubts alxtut. 
The other is the final offer selection ]iroposal. We accept the final offer 
selection proposal as a fourth alternative. We do not Iwlieve it should 
take the place of either an Executive receivership possibility or of a 
general Pi-esident arbitration board not limited to final offer selec- 
tion, but we feel that it can stand effectively as an additional alterna- 
tive which the Preisident can use. 

Mr. Pon?.LL. I raise this question: Should the negotiating parties, 
particularly management, realize that the President does have the 
option of final binding arbitration, why would the negotiating party, 
management, make any conciliatory efforts [)rior thereto, figurin<r that 
the alternative will be presented in any event? "WHiat would be the 
compelling need for negotiations if, in the final analysis, a decision 
can be made by a so-called impartial body which would he binding 
Tipon the parties? Olnionsly both parties will sit back and then wait 
for the final decision to Ix- made. 

Mr. AViLi.iAsrs. This is why we felt, in the ABA committee, that 
there was a need for a broader choice of options than the administration 
proposal gives. The employer maj' be faced with Executive receiver- 
ship, and this may be an option which is chosen by the President, or 
the employer may not get final liinding arbitration and may get only 
the recommendations for settlement of the factfinding board, and then 
the matter ultimately again could possible be turned over to Congress 
if necessary. 
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There are a substantial immber of options that keep the eniployer 
as well as the unions off base as to what may happen to them if they 
don't reach a settlement. 

Mr. PoDELL. May I speak for a raoment to the fourth option of 
Executive receivership. It is not a final deterniination. If the option 
of Executive receivership is selected, it would be temporary'. The in- 
sfrumentalitj' could go into receivership for a period of 30, 60, or 90 
days and, after that, revert to its original corpoi^ate ownership, isn't 
that correct ? 

ilr. WiLLLVMS. There wouldn't bo such a time limit on it. As a 
matter of fact, of course, a settlement by a presidential arbitnvtion 
board will also be temporary in the sen.se it will expire after a time, 
probably a somewhat longer time. But this is the use of a device, Ex- 
ecutive receivership, which puts substantial pres.sure on the parties 
to get a settlement arranged at some time in the future so they can get 
tlie business back. The same with the unions. 

Mr. PoDELL. The pressures and burdens placed upon management 
are very restricted, m this situation and not really significant. If I 
were corporate management operating under the possibility of sub- 
division 4, Executive receivership, I would say, "Well, we will go in- 
to receivership for a couple of months, let it simmer out, and then go 
back to the unions for action again." 

Mr. WILLIAMS. Of course, I am not in a position to give you ulti- 
mate satisfactory authority, but I can tell you the two management 
representatives on the committee were opposed to the proposal and 
opposed it on the floor of the house of delegates when debated, for 
this reason: They felt, from management's point of view, there was 
a mther significant pressure on them if this alternative was chosen. 

Mr. PoDELL. You indicated that fact in your statement. Would you 
try to set forth the reasons wliy management representatives opfwse 
yoiu' proposal and also reasons why the labor representatives oppose 
the proposal ? 

Mr. WILLIAMS. Yes. Management representatives opposed only the 
alternative of Executive receiA-ership. The two labor representatives 
opposed any enactment of Government legislation to settle these dis- 
putes. They prefer the ad hoc approach of waiting until a dispute 
arises and tlien sticking with the currout legislation wliich we now 
have. They prefer engaging in the .same kind of maneuver and con- 
cern which lias characterized, as you well know, some of the recent 
railroad disputes. 

But, recognizing that the majority of the committee strongly favored 
the enactment of legislation to handle these disputes if the industry 
itself did not figure on a wav to liandle them, they went into the de- 
liberations with tlie committee members on the various alternatives. 
Tl)o two Labor representatives opposed the compulsoiy presidential 
arbitration board. 

So that we have had the two management representatives opposing 
the Executive receivership, tlie two labor repi-esentatives opposing 
the presidential arbitration board, and, very frankly, the public mem- 
bers thinking we jirobably have gotten a pretty good balance. 

Mr. PoDELL. That is a little like the story of a lawyer, when he 
was young, he lost more cases than he should have, and when he 
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"was an old timer lie won more than he should have, and things bal- 
anced out. I am not positive that you came up with the best proposal, 
but I would rather look to the proposal itself rather than the fact that 
both labor and management oppose it. That does not prove tliat the 
proposal is necessarily good. 

Iklr. WILLIAMS. Of course, Mr. (/ongressman, that is correct. But I 
would like to point out these conclusions were based upon many hours 
of careful deliberations with all of the members of the committee as 
well as public hearings and executive sessions with Government peo- 
ple. When I stated tlvat we thought we, the public members, were 
coming out pretty well in the middle, it was not just because there had 
been this opposition but because of the many hours of consideration of 
all possible alternatives as we developed our proposal. 

Mr. PoDELL. Thank you. 
Mr. J.VKMAN. Mr. Harvey. 
Mr. HARVEY. Thank you, Mr. Chairman. 
Mr. Williams, the size of the railroad carriers in this countrj' differs 

a great deal. Some are very small with only a few miles of track. 
Others are very large and extend a good portion of the way aci-oss the 
country. In your judgment is there no carrier, i-egardless of size, on 
which a strike should be permitted ? 

Mr. WiLiJAMS. I am now giving a personal opinion although I think 
it is also the opinion of the committee. We recognize there can properly 
be strikes in the railrv>ad industry as all other industries. In other 
words, we did not take the position tliat there simply can be no right 
to strike anywhere on the railroads. Our use of compulsory settlement 
devices or executive receivei-ship was limited to those situations where 
a determination was made that it was necessary for the public health, 
safety, or welfare that service be restored. 

Mr. HARVEY. Well, I might have missed that in your statement but 
I didn't see any reference in there to the use of selective strikes or to 
the defining of selective strike. 

Mr. WIIJ.IAMS. That is correct. We considered the use of the selec- 
tive strike in our committee and rejected going into it as a specific 
authorization. The reason we did is. I think, l)ecause selective strikes 
are lawful today. We assumed that they weie lawful. So that what we 
were doing is simply considering at what point must we step into a 
dispute because of its impact on the public, but we were recognizing 
the legality of selex-ti ve strikes as such. 

Mr. HARVEY. What you are saying, if I understand, is that any strike 
in the railroad industiy is lawful until it reaches the point where it im- 
pairs national health or safety. Is that the test that you would use ? 

^Ir. WILLIAMS. Well, the test we use is broader than national health 
or safety. I will read it again. It appears in the report but I believe it 
may not appear in the pi'inted statement. The standard we developed 
was: the work stoppage impaii-s national security or seriously endan- 
gers health, safety, or welfare of a large segment of the public. You 
are correct; we assume that the strike is lawful until this happens. 

Mr. HARVEY. The trouble with that sort of definition, however, is 
that it does not tell the emplovees of "XYZ"' railway whether or not 
they and their union can call a strike on that particular railroad; 
does it ? 

Mr. WILLIAMS. It does not; that is correct. 
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if r. HAK\T:T. Don't you feel that some effort should be made to define 
what type of selective strike can be tolerated and what sort of selective 
St rike cannot be. tolerated in the country ? 

Mr. WILLIAMS. I have to talk purely on the basis of personal oj)inion 
because we did not answer that specific (juestion in our committee's 
delilserations. In my opinion I have no objection to attempts to define 
that. However, I am inclined to feel that any attempts to define it 
are veiy problematical and we will find they will tend to break down 
rapidly. That, however, happens to be a personal opinion. 

Mr. IL\RVEY. Of course, the law is problematical for that matter. 
What we found in the last strike we had during tlie month of August 
was that the purportedly selective strike was not selective at all, but a 
strike which bordered on being a national strike, the consequences of 
that strike far exceeded the definition or measurement of selective 
strike as suggested by organized labor itself. 

Mr. WILLIAMS. Precisely why I would personally feel it is better to 
say all strikes are laAvful and indeed they are still lawful until moving 
into an area where we say: At this point we have to stop it. That is 
all. In other words, there is nothing improper about a strike, but the 
Government has to be able to move in at a point and say: All right, 
work stoppage now must cease. 

Mr. ILiRVEY. It seems to me there are certain areas in which selec- 
tive strikes can be a proper and valid weapon. There are certain car- 
rier in the country where a strike is not going to impair the national 
health and safety. It would not bring about the type of problems 
effecting national commerce in the way the recent UTU strike did, 
and the consequences, as bad as they might be nevertheless, could be 
tolerated. 

I have the feeling that organized labor itself should welcome the 
definition in this particular case of these particular areas. 

Mr. WILLIAMS. My only concern would be: I would hate to see a 
definition which now rigidly tied us and kept us, as you indicated in 
referring to the strikes last August, from moving into the area where 
we can stop the work stoppage if we must stop it. That is my concern. 

Mr. HARVEY. I guess what bothers me about the statement is that I 
come away with the conclusion that the onlv recommendations that 
you have made to solve this very serious problem are the two recom- 
mendations—compulsory arbitration and seizure. 

We can call them Executive receivership or a Presidential Arbitra- 
tion Board, but when you come down to it, they are what the Congress 
has been referring to as compulsory arbitration and what we have 
been debating as seizure for a good many years. 

If you followed the activities and debates that have taken place in 
both the House and the Senate, you will realize that we are talking 
about impossible projects. In my judgment, they are not realistic 
alternatives that the Congress is amut to recommend. 

Mr. W11XIAM8. I would comment on it this way. There is a third 
alternative which I think is significant. It now exists but it works 
sometimes, this is factfinding with recommendations. But, second, the 
very concerns which you mention were the stimulus for the committee 
to conclude that we first ought to give the industn' the opportunity to 
set up their own procedures under the pressure that if they do not then 
the legislation will already exist for the governmental procedures. 

66-871—71—pt. 2——15 
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Then, finally, I would agree with you that there are very serious 
pragmatic doubts about the enactment of these two most stringent 
alternatives. 

I can assure you here that the committee in its deliberations felt, 
doubts or not, we want to recommend what we think is right. There 
will be certain work stoppages that we simply cannot tolerate and 
therefore there must be means for final settlement of them. 

Mr. HAKVEY. You stated to my colleague from Michigan that man- 
agement itself particularly opposes seizure as an alternative. We are 
on the committee and we are aware of that. We are mindful, if I am 
not mistaken, that every seizure case in the history of the United States 
has resulted in a law suit. If my recollection is correct, every single case 
has wound up in the courts and some have taken 10 and 15 years and 
longer before reaching a final settlement. How can the ABA come 
in and make a recommendation to us like that to solve these disputes ? I 
liave trouble, and I am a member of the association, understandiug the 
value of that recommendation. 

Mr. WILLIAMS. Again I speak personally, but I think it may be 
almost speaking for the other neutral members of the committee as 
well. Let me say this: If the parties want to tie us in litigation in court 
for 15 years after a seizure, tliat is too bad and I am sorry the courts 
are tied up. But the .settlement of the dispute to protect the public in- 
terest is the most important thing. This was our thinking on the 
committee. 

Tliat is the No. 1 issue. If the parties want to waste time in court 
fussing around after it is over that is all right because the public is not 
hurt by it to any significant extent. That is tlie critical thing. 

Mr. HARVEY. I thank you and I congratulate the American Bar 
Association for coming with any recommendations at all. You should 
be commended in that regard. Thank you. 

Mr. J.\EMAN. Mr. Kuykendall. 
Mr. KtTyKEJfDALL. I want to join ^Ir. Harvey in thanking you for 

putting forth all of this work and making recommendations to us. I 
am sorry to say my thanks will have to stop right there because I 
would hate to be your client and have you face up to my case as 
unrealistically as you faced up to this one. 

You see, this is not a classroom here and we didn't come here to 
get a lecture but to get answers, we are pleading for workable answers, 
not a bald faced claasroom lecture; we desperately need help. I believe 
if your research people read the testimony taking pla«e here in the 
last 6 weeks you would have heard the committee day after day plead 
for help and not for recommendations of seizures and compulsory 
arbitration at the end. We know all about that We need help. 

You even suggested, as one alternative, tliat you would come back 
to Congress. We are going to tolerate that. We are here to get rid of 
this jirobleni. Wc might not write a law at all and perhaps the bookies 
would give you hcjvv^ odds on it now, but I guarantee one thing we 
won't write is a provision to bring it back into our laps again. 

I am certain that compulsory arbitration, Avith an outside board 
writing all of the terms of the settlement, is not going to be part of 
the settlement and I don't think seizure is either. 
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I don't care how many different ways you shufBe the 11 men on a 
football team. If you ha\e the same 11 men on the field you will end 
up with about the same results. You know, in the superbowl they 
have a way of finally ending it. They didn't say: play another quai-ter. 
They didn't say play another two quarters or another 10 minutes, 
but say: Play to get it over with. In other words, they had finality 
in a fair sense. I don't fully understand why it is that any sort of 
outside board is luiacceptable to lalwr, but they don't want a board 
even if they could name all of the members themselves. 

I have had labor membei-s say that. I don't fully imderstand why it 
is true but I know that is the way people in labor feel, so I have to 
respect that. 

These are the facts and I would like to beg of the American Bar 
Association to do something for us, not just shuffling ideas that have 
already been floating around the Hill for 20 years, to do some real 
thinking to get sometliing origmal about another idea of finality, 
because all we are seeking here, Mr. Williams, is an equally frightfiil 
method of finality. 

Xow, you get into that matter of seizure. If yon seized Penn Central, 
who would pay the loss? You talk about profits, let us talk about 
loss. Are the taxpayers going to pay those losses if you seize tliem ( 
Certainly they would, legally. So this busines of seizure is no great 
snakes for the taxpayers or for the shipping public either. 

In looking to the matter of keeping railroads or airlines running, 
all I have to say, and 1 have no questions to ask, I would like for the 
American Bar Association to do some deep thinking and come up with 
something original, because I have listened to, I guess, 9.") percent of 
all of the testimony that has been given on railroads in this committee 
for .5 years and, believe me, as well thought out and as well studied as 
your statement is, there is nothing in its original and we need that 
badly. 

Thank you, Mr. Chairman, 
Mr. WILLIAMS. W^ould you like me to respond? Or may I respond? 
Mr. JARMAN. Yes. 
Mr. Wii-LiAMs. I would like to respond to tliis extent, Mr. Congress- 

man, because I can assure j'ou the members of this committee feel veiy 
much the same kind of frustration and concern that you have statwl. 
I think I can assure you that the committee aid do deep thinking this 
over a number of years, and as I say it held public hearings and it also 
held a great many meetings and talked to many knowledgeable people. 
It considered the possibility of one finality program. It considered 
this very carefully. I am sure, with your interest in this, you are, for 
example, well acquainted with the "'jjay-as-you-go" sti-iko projmsals 
of various sorts that fine both parties as the dispute goes on but tlie 
parties keep working. We considered those kinds of proposals. 

Mr. HARVEY. That is just another road. 
Mr. WILLIAMS. I realize that. I will say our committee is quite cer- 

tain that only one road to finality is dangerous. Because with the one 
road to finality the parties know exactly what lies ahead and the pres- 
sures on them that come from uncertainties as to what may happen to 
them has been lost. The committee I am quite certain was unanin\ous 
on this point. 
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Mr. KtrvKENDAix. How in the world on final offer selection can they 
know what the road ahead is? 

Mr. Wn-LiAMs. One of the things proposed or approved is final offer 
selection. 

Mr. IvTrrKENDALL. How can they know what the road ahead is on 
final offer selection ? 

Mr. Wn.LiAMS. I would guess that they ran know substantially moi-e 
closely what the road ahead is on final offer selection than when there 
are other alternatives that may also be brought in, because they do 
know that one or the other of their choices are going to be chosen. 

Mr. KuYKENDALL. Do vou loiow of any method more frightening 
to both parties than final offer selection ? 

Mr. WruJAMS. I think it depends on the kind of dispute. In some 
disputes, clearly not and in otliers clearly yes. 

Mr. KTJTKENDALL. Would you expand ? 
Mr. WILLIAMS. I would expand on it simply. I think it depends on 

the kind of dispute involved. There are certain situations where the 
final offer selection will unquestionably force the parties into bargain- 
ing further than any other device. I don't think there is any doubt 
about it. WTiat I and the committee was concerned about is in final 
offer solection. although I say we approved it, is that if you are doing 
more than just one or two things, like a wage offer or something else, 
but you are writing a major part of a contract in final offer selection, 
you may get something that the parties simply cannot live with some- 
where in that large list of possibilities in the contract. I think this is 
the problem. 

Mr. KtrrKENDAix. You say, danger of this extremity on both sides 
will cause both to be more reasonable ? 

Mr. WILLIAMS. I think in most instances, yes. 
Mr. KUYKEXDALL. You liave not given us an example of a case. Are 

you talking about work rules? Is that what you are talking about? 
Mr. WiLLiATMs. WorJc rules is an example, yes. 
Mr. KuTKENDALL. Wcll, it secms to me that practically all of our 

-niisiuiderstanding, at least in the railroad industry, in the last 5 years, 
:since I have been in Congress lias been mostly work rules. I have a 
feeling that both management and labor might be willing to let panels 
handle money but the woi-k i-ules is where the distrust is. 

It would seem to me, and this is one of the reasons I say I wish your 
;group had examined some of the testimony of both sides. It seems 
to me this is where labor is most mistrustful of outsiders, that is, in 
Jthe area of work niles. 

Mv. WILLIAMS. XO question about that; ye.s. 
Mr. KXTTKENDALL. Yes. But, I say you always have to expect that 

with work rules it might affect labor more than management. 
]\fr. WILLIAMS. I think work rules are a good example of our con- 

cern on final offer selection. 
Mr. KUYKEXDALL. My point is this. I think this is revealing here. 

You ha\e come up with a point that you have to have a different alter- 
native because of a technical subject such as "work rules" and bring 
in outsidei's on that subject, where that is the one subject that out- 
siders are trusted the least. That is a rough one, isn't it? 

Mr. WILLIAMS. I agree that is a rough one. I would simply say, in 
our discussions, that the third party still had to be taken into ac- 
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count, the public interest. We are going to have to move in areas where 
the parties are distrustful and do not like it, unless they themselves 
have worked out the procedures to take care of these things. 

Mr. KuYKENDALL. Don't you think that our definition on this com- 
mittee of the public interest can pretty well just be covered by keep- 
ing the railroads running. This committee is not responsible for the 
economic imj^act of the settlement. The ICC is, but this committese is 
not. At least I hope it never becomes so. Our only job is transportation, 
kee^Ding it running. That is our responsibility to the public, to keep it 
running. I hope the day never conies that we have to look at the weight 
of the economic package. Maybe it will, God forbid. 

Mr. WILLIAMS. Well, certainly the scope of the work of our com- 
mittee was broader than this. I would say that tJie scope of the work 
of a Presidential emergency board under the current Railway Labor 
Act certainly has to take into accoimt effects of an economic package. 

Mr. KuYKENDALL. Absolutely. But this committee, in setting up a 
system, should set it up to where it, if possible, rather the economic 
power of the two sides is left to be brought to bear. 

Mr. WILLIAMS. I agree with you certainly on that. 
Mr. KuYKENDALL. So, wc cau't look at a method of settlement in 

the sense that one side or the other or the public might be at the eco- 
nomic mercy of the other one as long as we consider it eminently fair. 
We just can't look at the size of a possible settlement 10 years from 
now under a system, that is, we can only look at its justice, and this 
is my opinion. 

Mr. DrxoFJ,!,. Will you yield. I am curious, sir. and the question is 
this: Wliat is the duty of the Government firet of all ? Is it to write 
a contract for the pai-ties or settle a dispute or simply to keep the rails 
nuuiing while parties settle their own disputes? 

Mr. WILLIAMS. I would be inclined to say I would hate to see the 
Government get into the first duty, to write a contract. 

Mr. DiNGELL. Let us agree we have no duty then to write a contract. 
Mr. WILLIAMS. NO ; I have to put a footnote to it, insofar as we may 

get into economic controls in phase II the Government may write 
contracts. 

Mr. DINOELL. That is a different matter dealing with the whole of 
society and not with writing contracts. 

Mr. WILLIAMS. Fine. 
Mr. DixGELL. Let us leave it out and stay with the point before it. 

So we have rejected item one. What about the second alternative? 
Mr. WILLIAMS. I would say the second alternative is obviously far 

more important than the third. I don't think the Government's re- 
sponsibility can be discharged just by keeping the rails running. If by 
keeping the rails running it runs roughshod over American citizens' 
rights. 

Mr. DiNGELL. Wliose rights are we ruiming rouglishod over there ? 
Mr. WILLIAMS. I don't know particularly  
Mr. DINOELL. Whose rights are we running roughshod if we write 

the contract, or settle disputes. You are not telling us we are rumiing 
roughshod over rights of people if we settle a strike. 

Mr. WILLIAMS. I would simply say that a governmental view that 
says, "We just keep the railroads running at all costs." 
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Mr. DiN-GELL. T am not saying, "At all costs." J«st keep the rail- 
roads running, simply say. "We are going to nm it." Ymir receivership 
proposal recognizes that this is a responsibility of the Federal Gov- 
ernment ? 

Mr. Wu.Li.\M.<'. That is right. 
Mr. DiNGEix. I am curious to know whether you think there is any- 

thing more that the Congress and Government has to do? Are we 
supposed to get in settle the disputes and write the contract for the 
people? If we settle the dispute don't we have to write the contract? 

Mr. WILLIAMS. I doivt think so. 
Mr. DiNGEix. All right  
Mr. WiLiAAMS. You don't have to write the contract- 
Mr. DI.VGELL. Certainly. We sit down with labor and tell them "You 

are going to work under the^^e work rules" and the fame tiling to man- 
agement. Maybe management does not want the work niles and maybe 
labor does not. If that be so, we are nmning roughshod over their 
rights, aren't we ? 

Sir. WILLIAMS. I would say that the statement as you make it does 
not take into account what actually is 'happening in the settlement of 
the 1 abor dispute. 

Mr. DIXGELL. I have watched a lot of labor disputes and we have 
had a lot go through the committee. 

Mr. Wn,r,LiMS. T am sure you have and NMB had that effect, right ? 
Mr. DixoELL. You make the assertion we are going to run rough- 

shod over millions of people by keeping the railroads running ? 
Sir. WILLIAMS. I don't think I said that. 
Mr. DIXGELL. I think we run roughshod over rights of a lot less 

people if we say all right fellows keep the railroads running than 
saying all right fellows we are going to sit do^vn an write 3'our con- 
tract for you. 

Mr. WILLIAMS. I say if the sole concern is just to keep the rail- 
roads running, I think that is not enough. I think that the Govern- 
ment's resjwnsibilitv must also be to set up reasonable and fair pro- 
cedui-es for the resolution of the dispute but not to write the contract 
itself. 

Mr. DIXGELL. Let us say we buckle down and start going to final 
offer selection. 

Mr. WiLLLVMS. AU right. 
Mr. DIXGELL. Let us say we go to compulsory arbitration over a 

period of years where you have the kind of difficult and heated sit- 
uation you have with regard to work rules in the rail industry arent 
you ultimately going to wind up with the situation where the Gov- 
ernment has written almost all of the controversial parts of the con- 
tract that exist between management and labor ? 

Mr. WILLIAMS. My personal opinion and the opinion of the public 
members of the committee was that you would not. 

]Mr. DLVOELL. Let us go back then over the history of these labor 
management disputes of the last few ye^irs, first with the question 
of tlie firemen and that is still around and we were supposed to have 
settled that and didn't. Then we went through the charade we had 
with Mr. Morris and his people over in the Senate and were supposed 
to settle a bunch of manning nilas and those are still around to curse 
iis and tiiey are part of the most recent labor dispute. If we keep on 
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each year we add to the list of unsettled questions that are really 
decided for the parties over their violent objection and pretty soon 
we create for ourselves a host of unmet questions. 

Wliat I am ti-ying to get at is this. Is it better for us to build that 
kind of harvest for the future or simply say, "All right fellows we 
i-im the roads and when you settle these things you come back and we 
will give you your railroads back?" 

Mr. WroniAirs. I think that is a valid alternative. 
Mr. DiNGELL. It is not a valid one but I think the only alternative. 

The public interest simply says we keep the rails running so the public 
liealtli, safety, and welfare is taken care of not so we have the disput€S 
building up and building up like steam inside of a boiler. That is 
where my trouble lies. 

Now let me ask you one tiling. You have given a definition of when 
the Federal Government ought to come into the strikes and also I see 
it your definition would binng the Federal Government into any strike 
or labor dispute that exist^ anywhere in the coimtry including a 
strike or work stoppage on a particular railroad, am I correct? 

Mr. WILLIAMS. I don't think this necessarily follows at all. 
Mr. DiNGELL. It does in my view. I want you to disabuse me be- 

cause if we are going to write legislation of that kind we ought to, we 
should know that and it ought to be clear on the record. 

Mr. Wn.LiAMS. The standard we get for protecting national security 
does not create the problem. If the work stoppage doesn't impair na- 
tional security there is the standard which says: Seriously endangers 
the health, safety, or welfare of a large segment of the public That 
is the standard. 

Mr. DixGELL. Let ns take the Podunk and Western. That runs in an 
area connecting up with a major grain producing area or might have 
a major lettuce harvest impending or might handle the coal of a par- 
ticular area or might handle a particular thing like uranium at a time 
when it is in particular need, then is Podunk and Western going to be 
co-t-wred ? 

Mr. WILLIAMS. Based upon the hypothetical situations, the Podunk 
and Western could be covered, yes, but most Podunk and Westerns 
would not be at most times. 

True, if a great deal of coal has to be moved by the Podimk and 
Western right now and there is no alternative, then it would be cov- 
ered. I would say, "Yes." But that does not mean it would be covered 
at other times and in other circumstances. 

Mr. DiNGELL. Then what you say is that this is not really a standard 
but it is something that comes into play sometimes and not others. 

It sounds to me like you are saying you have a highly subjective' 
matter here. 

Mr. WILLIAMS. It is a standard decided by the President on the rec- 
ommendation of the emergency board as to whether the Goveniment 
should move, and it would also be subject to judicial review as it was- 
in the steel case. 

Mr. DiXGELL. Thank you, sir. • • '• 
Mr. JAKMAN. Mr. Skubitz. 
Mr. SKTJBITZ. NO questions. 
Mr. JARMAX. If there are no further questions, Mr. Williams, we ap- 

preciate your helping us make the record on this important subject. 
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Mr. WILLIAMS. Again mv thanks to the coiiunittee and I think we 
have had an interesting ancl productive discussion. 

Mr. JARMAN. Thank you. 
Our next witness is Mr. C. L. Dennis, international president. 

Brotherhood of Railwaj', Airline and Steamship Clerks, Freight 
Handlers, Express and "Station Employes, with an office in "Wash- 
uipton. Mr. Dennis, it is a pleasure to welcome you. 

Mr. KuYKENDALL. May I say, Mr. Chairman, particularly when 
there is not a strike on. 

STATEMENT OF C. L. DENNIS, INTERNATIONAL PRESIDENT, BROTH- 
ERHOOD OF RAILWAY, AIRLINE & STEAMSHIP CLERKS, FREIGHT 
HANDLERS, EXPRESS & STATION EMPLOYES; ACCOMPANIED 
BY JAMES HIGHSAW, JR., COXmSEL 

Mr. DENNIS. My name is C. L. Dennis, international presi- 
dent, Mr. Chairman and members of the committee, of the Broth- 
erhood of Eailway, Airline and Steamship Clerks, Fi-eijrht Han- 
dlers, Express and Station Employes and Mr. James Highsaw. Jr., 
is our attorney, and he will be with me here today. I was 
originally elected to this jwsition at the 1963 convention of the 
Brotherhood and reelectcd at the 1967 and 1971 conventions. The 
brotherhood is the duly desigrnated representative of approximately 
200.000 employees of railroads, airlines, and express companies in 
the United States subject to the provisions of tlie Railway Labor Act^ 

In addition, the brotherhood represents railroad and airline em- 
ployees in Canada as well as other transportation employees in the 
TTnited States subject to the provisions of the National Labor Rela- 
tions Act. I have had the privilege of appearing before this subcom- 
mittee on many occasions to discuss with A'OU our common problems. 
My present appearance is probably the most important of these oc- 
casions since you have before you proposiils from the administration 
and others which, in our opinion, would effectively destroy collec- 
tive bargaining and the rights of employees. 

As you are well aware, the labor relations of the railroads and air- 
lines of this country are presently governed by the provisions of the 
Railway Labor Act. The statute was originally enacted in 1926 and 
has been amended by the Congress from time to time with respect to- 
particular problems. Major amendments occurred first in 1934 when 
Congress set up the system of resolving employee grievances and 
disputes concerning the interpretation and application of collective 
bargaining agreements by the National Railroad Adjustment Board. 
In 1951 the statute was again amended to authorize agreements con- 
taining union security provisions. Finally, in 1966 the Adjustment 
Board provisions were amended to make them more equitable to the 
employees and to provide for public law boards to take some of the 
grievance workload off the National Railroad Adjustment Board. The 
legislation now before you proposes major amendments to the statute 
to deal with disputes concerning the making and revision of collective 
bargaining agreements. 

There is before you, H.R. 3596, which is the bill submitted bv the 
administration to deal with these subjects and H.R. 3595, which is 
the legislation submitted at the request of the railroad brotherhoods. 
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There are also before you bills by Congressman Harvey and a number 
of other individuals to which I shall address myself. 

It is my understanding that I have been preceded before this com- 
mittee by other representatives of railroad and/or airline employees 
and that it has been made clear to you that these unions are united 
in opposition to the administration's proposals contained in H.R. 3596, 
as well as in other legislation before you containing similar proposals, 
and in their support of the alternative proposals contained in H.R. 
•5595. I can affirm to you that such are the views of this brotherhood 
and its more than 200,000 members. 

Since the legislation before you is primarily directed at labor dis- 
putes arising under the Railway Laobr Act and indeed have arisen 
m large measure OTit of experiences of recent years with respect to 
those disputes. I think it would be useful in understanding the pro- 
posals to first briefly review the existing provisions. 

The principal puropse of the Railway Labor Act set forth in the 
•original 1926 act and carried through to the present time is to pro- 
vide for prompt and orderly settlement of all disputes concerning 
rates of pay, rules, or working conditions, and to avoid any inter- 
ruption to commerce, or to the operation of any carrier engaged there- 
in. To this end, Congress i)lac«d a duty upon all carriers, their officers, 
agents, and employees to exert every reasonable effort to make and 
maintain agreements. This duty lies at the heart of the Railway Labor 
Act. 

The remainder of the act with respect to collective bargaining is 
•designed to provide a framework within which reafvmable efforts will 
result in a settlement of all disputes. Thus, the act prohibits a carrier 
from making any changes in collective bargaining agreements except 
In accordance with the provisions of the act or in accordance with the 
provisions of an agreement. Any proposed changes must be served 
upon the other party in writing and conferences must promptly begin 
with respect to such proposals. ISow. if this were done, you would have 
a different picture today tlian what you liave; but conferences are not 
immediately held as intended by the act and the efforts are not put 
forth to settle disputes. If the parties are unable to agree in such con- 
ferences, either party may invoke the mediation services of the Na- 
tional Mediation Board wliich is then required to mediate the dispute. 
If the Mediation Board is unsuccessful in its efforts the mandatory 
procedures of the act have been exhausted. However, if the dispute 
threatens to interrupt interstate commerce to such an extent as to de- 
prive any section of the country of essential trans])oi+ation service, the 
President may appoint an emergency board to investigate the dispute 
and report thereon. Once the procedures of the act are invoked, the 
parties are required to maintain the status quo until all mandatory pro- 
cedui-es are exhausted. In cases where an emergency board is ap- 
pointed the status quo must be maintained for 30 daj-s after such 
board makes its i-oport. 

This scheme contains no provision for compulsory settlement in any 
guise. The policy of this act is one of good faith collective bargaining 
with the right of employees to withdraw their services or strike after 
mandatory provisions of the act have been exhausted and an equal 
right of carriers to put into effect their proposed changes once the 
mandatory provisions have been exhausted. It is the policy of the 
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Congress which the proposals before you from both the administra- 
tion and the Harvey bills would change. These bills would destroy the 
right of the employee, whereas the ]iroposals supported bj' the brother- 
hoods in H.R. 3595 seek to limit the adverse economic effects of strikes 
in cases where the mandatory procedTires of the act have been ex- 
hausted without a solution of the dispute. This brotherhood, as well as 
the other transportation unions, recognize that developments of the 
last decade have given rise to a situation in which it is desirable to 
make some changes with respect to the rights of parties to take uni- 
lateral action where the mandatoiy provisions of the statute liave 
been exhausted. However, the brotherhood and the other unions do not 
believe that any situation exists calling for a complete destruction of 
their right to strike because no matter in what kind of garment it is 
clothed, such destruction means the end of effective collective bar- 
gaining and the substitution of settlements by some type of govern- 
mental fiat. 

Such an approach to problems of our countrj' is contrary to the basic 
principles of a democratic society and constitutes an admission that 
such principles will not work. Tfiis seems at first blush to be an easy 
solution. Experience, however, has clearly shown that this is a pure 
illusion. 

First, let us take a look at what the administration bill H.R. 3595 
specifically proposes. This proposed legislation, which is applicable 
to airlines, the maritime industry, the longshore industry, trucking, 
as well as railroads, would repeal the provisions of the Railway Labor 
Act relating to mediation, voluntary arbitration, and emergency board 
investigations and reports. It would substitute instead essentially the 
present procedures of the Labor-Management Relations Act, as 
amended, to which are added additional features. If negotiations fail 
to produce a settlement and a strike is threatened, the Federal Govern- 
ment would be able to obtain an injunction for a so-called 80-day 
cooliiig-off period. The act would thus extend the principle of the 
cooling-off period to industries under the Railway Labor Act to which 
it has not heretofore been applicable. Such has not been necessary 
because the structure of the act provides a lengthy period of negotia- 
tion. If the dispute is not settled during this period of time the ad- 
ministration proposal would give the President the option of invoking 
any one of three procedures as follows: 

First, the President could direct the parties to maintain the status 
quo for an additional specified period of not more than 30 days during 
which time the parties would continue to bargain and there would be 
continued mediation by a board of inquin' and the Federal Mediation 
and Conciliation Service. 

Second, the President could apjwint a special board of three mem- 
bers to determine whether and under what conditions a partial strike 
could be conducted in lieu of a nationwide strike without imperiling 
the national health and safety. If such board determines that a partial 
strike can take place, it shall issue an order specifying the extent and 
conditions of partial operation that must be maintained. The board's 
order is subject to court review by the Federal district court granting 
the original 80-day cooling-off period injunction to determine whether 
or not it is arbitrary or capricious. The board is required to issue its 
order no later than 30 days from the date of its appointment unless 
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the parties sliall agree to an extension. The proposed bill also provides 
extensive rules for the conduct of a formal hearing before the board. 

Third, the President may direct each party to submit a final offer to 
the Secretary of Labor within 3 days. Each party may at the same 
time submit one alternative final offer. If any party does not submifc 
sxich final offer, the last offer made by it during the bargaining shall 
be deemed its final offer. 

These final offers are to be transmitted to eacli party and the parties 
arc ivquired to bargain collectively for an additional 5 davs thereafter 
with the Secretary of Lalwr acting as mediator. If a settlement is not 
reached during this o-day period, the parties may within 2 days select 
a three-member panel to select one of the final offers as the settlement 
of the dispute. In the absence of agi'eement on the composition of the 
panel, the President may appoint the panel. Provision is also made for 
the conduct of a hearing by the panel during an additional 30-day 
period after which the panel will select one of the officers as a settle- 
ment of the dispute. 

The President is not required to choose one of the tlirce options. 
He may simply make recommendations to the Congress. Finally, either 
House of Congress may reject the option chosen by the President. Thus 
the proposal does not by any means relieve the Congress of the burden 
of becoming involved in recurrent disputes. 

It could DC argued at first glance that the proposed legislation is 
not an effort to impo.se a compulsory governmental engineered settle- 
ment hut provides a reixsonable gi-oup of options for the President to 
exercise to induce settlement. Ilowover, I submit to you that such an 
analysis i. not realistic. 

In my opinion, the reality is that the only one of the options in which 
this a<iniinistration or any other administration so oriented is inter- 
ested is the third option, with the ultimate threat of a forced settle- 
ment. The fii-st option of an additional status quo period of 30 days is 
highly unlikely to be invoked by an administration because the argu- 
ment is that the present procedures which provide a much longer period 
for negotiations have not been successful. I also in all honesty cannot 
say that I envisage any administration invoking the section option. 

No, gentlemen, these supposed alternates are pure window dressing 
for the third option which it can reasonably be expected will be im- 
posed upon the employees in ever\- instance. 

It is difficult to perceive a jiroposal more unfair to the interests of 
the working man of this country. ITjjon the basis of pa'st experience, 
the tliree-niember panel provided by the third option to select either 
the so-called final offer of the omployees or of the employers as tlio 
settlement of the dispute would be a])pointed by the President, .'^ucli 
panel like any other public office filled by the President will reflect the 
orientation and thinking of the President and of the admiuistiation 
involved and what is more important, regardless of political label, will 
reflect the basic economic orientation of our countrj'. 

The economic organization of this coimtry is based upon profit mo- 
tive and it is our experience that this fact makes it an impo.ssibilitT, 
except in rare instances, to pick a panel to decide a labor question in 
terms of "impartality." The so-called impartial or public members 
of such a panel are mo.st likely to be individuals whose family back- 
ground, education, and associations have been such that when it comes 
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to a show down between profits on one hand and the right of a work- 
ing man to a fair and decent wage, the working man will come in 
last. Such individuals can only understand witli feeling tlie argu- 
ments of the working man and even where an honest effort is made to 
-consider his arguments, it is done only in a cold, intellectual vacuum. 

I do not mean by this statement to suggest that evei\y emei'gency 
"board that has been appointed in the past and that every panel nf any 
sort ever appointed by the Government is biased and prejudiced. That 
is not the case. Nor is what I have just said true with respect to the 
arbitration of grievances under well-established rules. This is a nar- 
row function. On the other hand a panel exercising the power con- 
iferred by option 3 is in effect deciding broad issues of public policy. 
My point is that as a matter of general tendency sucl> a p;inol 
•cannot decide with complete justice to the working man. This situa- 
tion is accentuated in the administration bill before you because al- 
•though this bill sets forth several factors which the panel may take 
into account, the panel is not required to consider these factors and in 
substance has a free hand to do as it wants. 

In addition, anyone who thinks that such a bill will produce effec- 
tive collective bargaining with a final offer from the employer which 
could be deemed to be fair and equitable to tlie employees has not, in 
my opinion, experienced the grinding mill of labor negotiations. In 
the case of carriers subject to the Rauway Labor Act, problems have 
arisen in large measure because of the refusal of the carriers to engage 
in meaningful and realistic collective bargaining. It is this factor 
which largely explains any failures under the Railway Labor Act. 
This has in no small degree been the result of the failure of the prin- 
cipal railroad officeis to join with their counterparts in the imions in 
the bargaining process. For example, the recent dispute of the United 
Transportation Union with the railroads was not settled until the 
railroad presidents became personally involved—a suggestion which 
I made to the President when the representatives of railroad labor 
met with him while this dispute was still in progress. I see no incen- 
tive in option 3 for the carriers to engage m the type of bargain- 
ing that would produce a reasonable result. It is my opinion that the 
creation of a Government-imposed solution, which is what the car- 
riers ha\e always sought, will simply mean more of their past strat- 
egy. AMiat is needed in this situation to create eft'ective collective bar- 
gaining and the solution of disputes is not more Government inter- 
vention but less GoA'ernment intervention. 

The proposals of this administration would almost certainly result 
in an erosion of wage rates, rules, and working conditions of emploj'ees. 
In too many cases, if not all cases, a panel appointed by the Presi- 
dent to consider final offers would be confronted with a final offer 
from the carriers which would almost certainly be unrealistic. Because 
of what I have already said about the makeup of such panels, the car- 
riers will not be incun-ing much risk by refusing to make a reasonable 
offer. There is no reason to suppose that their offei-s would be any 
more reasonable than in emergency board hearings. It would be the 
employees who could not run the risk. Thereafter, the chances of a 
panel appointed by the President, because of the inherent predilec- 
tions of its membere and the political background of its choice impos- 
ing an unrealistic final offer of the carriers would be very great indeed. 
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Moreover, although the adinLnistration bill purports to expedite 
negotiations, it is actually so cmnbersome that it would simply impose 
delays upon delays in the settlement of collective bargaining disputes. 
Even if a President by some chance should choose to adopt the second 
option of appointing a board to determine whether a partial strike 
could be conducted, the decision of such a board would follow only aftes 
a proceeding highly judicial in nature and expensive to the employeesj, 
•which would turn a public policy problem into an exercise of technical 
procedures. 

Finally, based upon past experience, it is likely that in the further- 
event that such a board should determine that a partial strike could be 
conducted, the carriers would not accept such decision wltliout exer- 
cising the right of court review provided by the proposed bill. Thus, 
the carriers could obtain restraining ordei-s pending court review 
which could go on indefinitely. This provision of the bill would, iir 
substance, substitute the judgment of courts as to whether a partiaJ 
strike should be conducted, a matter which is improper for judicial 
inquirj-, and which the courts are not fitted to properly perform. This 
legislation is so designed that the second option is an illusion even if a 
President should pui-port to adopt it. 

Therefore, the administration bill, in the name of dealing with so- 
called strike emergencies, would simply sell the emj^loyee down the 
river. Xo employee or self-respecting representative of employees 
could support, such a proposal. 

Before concluding my statemcnit on the administration bill, I should 
also like to place before vou my strong objections to the provisions of 
that bill which would substitute private arbitration for the settlement 
of disputes concerning the interpretation or application of agree- 
ments in place of the settlement of such disputes by the National 
Railroad Adjustment Board. Such a change would impose enormous 
financial burdens on unions and will nullilfy the great advance made 
by the Congress when it lunended the Railway Labor Act to establish 
the adjustment board procedures. 

To the extent that the Board is overburdened, the 1966 amendments 
authorizing public law Boards has alleviated the burden. The admin- 
istration proposal would seriously imi:)air the employee's right to a 
decision of liis grievances. 

RELATED   LEGISLATIVE   PROPOSALS   INCLtTDING   BILLS   INTRODUCED   BY 
CONORESSSIAN   HARVEY   AND   OTHERS 

There are also before this subcommittee a number of other proposals 
which adopt in one form or another the administration proposal. All 
of these are subject to the objections I have placed before you. 

At tills point, I would also like to discuss tlie proposal sponsored by 
Congi^essman Harvey and others which has been thought by some to 
strike a compromise between the views of the unions and those of the 
administration. I do not agree. 

This legislation would superimpose upon tlie Railway Labor Act 
the grant of options to the President of an additional cooling off 
period, the conduct of a selective strike—with partial operation of a 
stnick carrier or carriers under defined circumstances—and the selec- 
tion of a final offer from one of the parties by a panel chosen by the 
President if the parties cannot agice on the makeup of such a panel. 
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The President may proceed under these opticms in such order as he 
may deem appropriate, except tliat he must mitially opt for a selective 
strike unless he finds that national health and welfare would thereby 
be immediately imperiled. Such a strike involves not more than two 
carriers or groups in a region with aggregate revenue ton-miles not 
exceedmg 20 percent of the total revenue ton-miles transported by all 
carriers in the region. 

On the surface, this bill appears to authorize selective strikes al- 
though more severely limited than proposed by the organizations. 
However, the President, acting entirely on the basis of an uncontrolled 
administrati\e decision, can bypass the selective strike and proceed 
dii-ectly to the final offer option. Moreover, there is no limitation to 
keep the President from proceeding to a Hnal-olfer option at any time, 
even 1 hour, after initially proceeding under the selective strike proce- 
dure. Indeed, section 304 permits him to do so. 

Thus, the obstacles to the final-offer option are no more real than 
they are under the administration bill. The employee can have no 
genuine expectation that he will wind up with anything but the final- 
offer procedure under either the Harvey bills or the administration 
bill. Thus, the end result will be the same although the path of the 
employee to the final crossroad is slightly different. Once there, the 
employee can onlv expect the same treatment. Both the administra- 
tion bill and the iHarvej'^ bills simply provide for the determination 
of wages, rates, and working conditions by edict, no matter how they 
are sliced. 

BROTHERHOOD  SUPPORTEn   PROPOSALS 

While opposing the administration bill and similar legislative pro- 
posals, this brotherhood recognizes that some change must be made 
in the present situation. As a consequence of court decisions applying 
the Railway Labor Act, almost all wage and rule movements on the 
Nation's railroads have in recent years produced the threat of a nation- 
wide railroad strike, giving rise to a situation in which Congress has 
intervened three times during the decade of the 1960's. The Federal 
courts have held that where there is a history of collective bargaining 
on a nationwide basis with respect to a particular subject matter, then 
collective bargaining must be performed with all of the railroads as a 
group. Within this framework, practically all wage and rule move- 
ments are handled upon a nationwide basis. Once the mandatory proce- 
dures of the statute have been exhausted without a settlement of a 
collective bargaining dispute, there is a confrontation between the 
employees on the one hand and the whole group of rail carriers upon 
the other. 

However, this brotherhood does not believe that it is necessary to 
destroy the onl}^ effective weapon the employee has to insure good faith 
bargaining on the part of the carrier—that is, the right to strike— 
in order to prevent those effects of a strike which in our present eco- 
nomic organization can be said to have adverse effects. This brother- 
hood, along with the other transportation unions, therefore, support 
H.R. 3595, which is designe dto alleviate the impact of a strike with- 
out destroying the right to strike. 

The substance of this proposed legislation is that where the man- 
datory procedures of the act have been exhausted, the employees may 
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conduct either a selective strike against one or a small number of car- 
riers, or a bi-oader strike which shall, howe\er, be only a partial strike. 
Subsection (d) of the proposed legislation defines the maximum limits 
of what may be called a selective strike so that it would not exceed 
three carriere or 40 percent of the revenue ton-miles in a region. 

The Federal courts within the past year have recognized the validity 
of a selective strike under the existing Railway Labor Act provisions. 
However, that decision does not place any limitations on the number 
of carriers that can be struck. Its only limit is that there be adequate 
notice of the strike to each carrier involved and that the purpose of 
the selective .-itrike be to accomplisli an overall agreement with all 
of tlie carriers involved in the bargaining. Thus, the proposals of the 
labor organizations with respect to a selective strike already have 
received judicial confirmation and the present legislation simply spells 
out the conditions under which snch a strike may be conducted. Al- 
though tiiis brotherhood was not involved, the application of the iselec- 
tive strike principal in the dispute last summer between the United 
Transportation Union and the Nation's railroads brought about a 
settlement of the dispute without the adverse efiFects of a nationwide 
railroad strike and without the need of congressional intervention. 

Although this brotherhood supports the principle of selective strike, 
as set forth in H.R. 3595, it is the belief of tiie organization that the 
provisions of the proposed legislation authorizing a partial strike 
against all of the carriers involved in the dispute is a preferable means 
of protecting the right to strike wliile at the same time insuring the 
continuation of essential transportation services. 

Tliis proposal would provide verj' simply that the transportation 
requirements for the protection of the national safety or health, includ- 
ing, but not limited to, the transportation of defense materials, coal 
for electricity, and tiie (continued operation of commuter and other 
passenger trains must be met. Tiie determination of these requirements 
would be left to the Department of Transportation after consultation 
with the Secretary of Defense and the Secretary' of Labor. These limita- 
tions would operate both with respect to a selective strike or an across- 
the-board partial strike. Thus, the employees would be reqiiired, in 
essence, to provide such transportation services as are essential. Rail- 
roads say, as they have in the past, that the partial-strike ptinciple is 
impossible of practical application. However, this contention must b© 
considered in terms of the railroads' desire for an elimination of the 
employees' right to strike, while this brotherhood, and the other rail- 
road labor organizations, are willing to attempt to work out with the 
Congress a reasonable compromise between the needs to protect the 
employees in collective bargaining and the public needs reflected in 
continued rail operations. 

The legislation proposed by the transportation unions also does not 
seek to eliminate the right of carrier action to put into effect its own 
proposed changes in collective bargaining agreements following ex- 
haustion of tiie mandatory procedures of the Railway Labor Act. This 
right of the carrier is made subject to only two exceptions: 

First, if the changes proposed by the carrier are in response to or 
in anticipation of proposals made by a union, the carrier would not 
be permitted to put its proposals into effect unilaterally unless it were 
struck by the union. This exception is essential to insure the carriers 
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cannot convert a limited or selective strike into a national strike by the 
simple expedient of putting into effect unacceptable work rules or 
other changes. This is j^recisely what the railroads attempted to do 
in the recent dispute with the TJnitcd Transportation T'nion and were 
unsuccessful only because of the restraint shown by the emploj-ees. 
Second, a carrier would not be permitted to unilaterally put into effect 
its own provisions if the latter is not permitted by other provisions 
of the Railway Labor Act. This exception is necessary to preserve 
existing law. 

Subsection (d) also makes it clear that a carrier cannot shut down 
its services and lock out its employees on account of a labor dispute. 
It seems to this brotherhood that a lockout is inconsistent with the 
carriers' obligation to serve the public with essential transportation 
and with the right of the crafts or classes of employees with whom 
there is no dispute to continue to work. 

The provisions of subsection (d) also insure that carriers cannot, in 
effect, escalate a selective or partial strike into a national emergency 
shutdown in order to pave the way for the seeking of intervention by 
the Congress. The limitation is necessary in order to assure that a 
selective strike may be localized or that essential partial operation of 
the carriers Avill l>e maintained in the event of a broader strike. 

In addition to the proposals contained in H.R. 359."i, this brother- 
hood believes that the Congi-ess should give serious consideration to an 
alternative to any kind of a strike by authorizing the President of the 
United States to take possession and control and operate the rail 
transportation system or systems involved in an unadjusted labor 
dispute. This brotherhood has drafted such legislation, the language 
and structure of which follow essentially that of Executive Order 
No. 10155, issued by tlie President on Augu.st 29,1050 (15 F.R. 5785). 
to take over and operate the Nation's railroads, the continued operation 
of which was then threatened by a pending rail dispute. A copy 
of the brotherhood's proposal is attached hereto as appendix A. 

The proposed legislation provides an alternative to a strike by 
authorizing the President of the United States to take possession and 
control and ojierate the rail transportation system or systems involved 
in an unadjusted labor dispute. The bill would authorize the Presi- 
dent to act through or with such public or j^rivate instrumentalities 
or persons as he may designate and to delegate his authority. 

The bill would authorize the Pi-esident to utilize the existing man- 
agements of any railroad system taken over pursuant to the legislation 
to continue uninterrupted rail transportation service. The bill also 
provides for the continued operation of railroads taken over in the 
usual and ordinarv course of business, including the collection and dis- 
bursement of funds and the meeting of obligations except that the col- 
lection and disbursement of funds shall be for account of the United 
States. The operation of a transportation system taken over pursuant 
to the bill would be performed under the terms and conditions of em- 
ployment embodied in colle<?tive bargaining agreements in effect upon 
the date i^ossossion and control is taken. 

The unique feature of the bill is the provision for the settlement of 
the labor dispute giving rise to the taking over of the operations by 
the President. If such dispute is not settled by agreement between the 
parties within 30 days after the President has taken over the operation, 
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the President may provide for the arbitration of the dispute by a panel 
of three arbitrators, and their decision shall be final and binding upon 
the parties pending an agreement between them. The possession, con- 
trol, and operation of any transportation system taken pureuant to the 
bill shall not be terminated by the President until an agreement is 
reached between the railroads involved and the employees with resi)ect 
to the labor dispute. 

These provisions are designed to provide a strong incentive to both 
carriers and employees to engage in meaningful collective bargaining. 
On the side of the railroads, this incentive arises out of the fact tliat 
in tlie absence of an agreement, the President may take possession, 
control, and operation of the railroad for tlie accoimt of the United 
States and continue such operation until agreement is reached. The 
bill also provides an inccnti\'e to the employees to reach agreement by 
means of its arbitration provisions which will impose a settlement 
upon the employees for an indeterminate period until agreement is 
reached. Thus, both sides to a labor dispute are faced with uncertain 
risks which must necessarily impel them toward meaningful collective 
bargaining rather than just the employee under the other proposals 
I have opposed. 

In i-ecognition of the constitutional prohibitions against confisca- 
tion of property, the bill pro\-ides for the payment of just compensa- 
tion to any rail transportation system taken pursuant tliereto. The 
amount of this compensation is to be determined by the President. 
If the amount so determined is not satisfactoi-j' to the railroad in- 
volved, 75 percent shall be paid to the railroad, which will then have 
the operation of suing for the remainder of any claim for just com- 
pensation which it may have in the U.S. Court of Claims. 

It is respectfully submitted that there is a real need for such an 
alternative proposal. This could easily be incoi-porated as an alterna- 
tive for the President along witli the other provisions of H.R. 3595. 
The very existence of such an option would certainly provide a strong 
incentive to the railroad managements to engage m good faith bar- 
gaining whicli, as I have previously said, is the real crux of our com- 
mon problem. The issue of uni-esolved disputes and the right to strike 
would take care of itself if such an incentive existed. There is no 
reason in equity and justice why Presidential options should be de- 
signed to pressure employee representatives while leaving the railroad 
managements free to pursue their own obdurate couree. 

I hope I didn't take too much time, Mr. Chairman. 
Mr. DiNGELi. (presiding). Thank you. We have finished precisely 

then, at 12 o'clock. I assume you want tlie suggested legislation in- 
cluded in the record, and, without obiection, that is so ordered. 

(Appendix A referred to follows:) 

APPENDIX A 
A BILIi To amend the Railway Labor Act to avoid intermptions of railroad 

transportation that threaten national safety and health by reason of labor 
disputes and for other purposes: 
Be it enacted Vy the Senate and House of Representatives of the United 

States of America in Congress assembled, 
1. That Section 10 of the Railway Labor Act (U.S.C. Tit. 45, Sec. 160) is 

hereby amended by Inserting after "Section 10." the subsection designation 
"First.". Said Section 10 is further amended by adding at the end thereof the 
following: 

66-871—71—pt 2 16 



646 

"Second. As an alternative to a strike of employees against all or substantially 
all of the nation's railroads in a dispute in which the mandatory procedures of 
this Act have been exhausted without settlement of the dispute, the President 
of the i;nit«d States may take poseession and control and operate the tranapor- 
tntion system or systems owned or operated by a rail carrier or rail carriers 
involved in a dispute concerning proposed changes in rates of pay, rules, or 
working conditions, but such possession and control shall be limited to real 
and personal property and other asseta used or useful in connection with the 
oi^eration of the tniusiwrtatlon system or systems of said rail carrier or rail 
carriers. 

"(a) The President may operate or arrange for the operation of any transporta- 
tion .system which may be taken under this subsection in such manner as he 
ileem.s necessary to iissure to the fullest piisslhile extent continuous and uninter- 
rupted nill trausi>ortation service. 

"(b) In carrying out the provi.sions (tf this sulxsection, (lie I'resident may act 
thmngli or with such public or private Instrumentalities or persons as he naay 
designate or may delegate such of his authority as he may deem necessary or 
de.sirable. Tlie President may issue such general and si)ecittl orders, ruies and 
regulations as may be necessary iind appropriate for carrying out the provlsioins 
and accomplishing the purposes of this subsection. 

"(c) The President may iX'rmit the management of a rail carrier whose trans- 
portation .system may be taken pursuant to this sutvsection to continue mana- 
gerial functions to the niaxinnmi degree possible consistent with the purposes of 
this subsection. The Iwards of dii-ectors, trustees, receivers, officers, and employ- 
ees of such mil carrier shall continue the operation of the said transportation 
system, including the collection and disbursement of funds thereof, in the usual 
and ordinary course of bttsrfness of the rail carrier, in the name of the rail car- 
rier and by means of any agency, a.^sociation, or other instrumentality now 
utilized by the rail carrier in accordance with appn>priate orders or regulations 
Issned by the President. However, all collection and disbursement of funds shall 
be for account of the United States. 

"(d) Kxcept mt the President may fnmi time to time otherwise determine and 
provide by appropriate order or regulation, existing contracts and agreehients 
to which a rail carrier whose transjK>rtation system has l>een tiiken under this 
subsection, in a party, shall remain in full force and effect Nothing in this sub- 
section shall have the efToi't of .susixjnding or releasing any obligation owed to 
any rail carrier affectwl hereby and all payments shall bo made by the persons 
ol>ligated to the mil carrier to which they are or may become due. Except as 
the President may otherwi.se direct, there shall be made in due course pay- 
ments of principal, intcrt^st, sinking funds, and other distributions upon bonds, 
debentures, and other obligations: und expenditures may be made for other ordi- 
nary corporate i)iir]x>.ses. However, no p.Tyments of dividends on stock shall be 
made during the period that a rail carrier is in the iv>s.ses}:ion and control of 
the Inited States pursuant to the provisions of this subnection. 

"(e) The <)peration of a transportation system taken hereunder shall be in 
conformity witli all Federal and State laws. Executive Orders, local ordinances, 
and rule?: and regulations issued pursuant to such laws, Executive Orders, and 
ordinances. 

"If) Except with the prior written consent of the President, no receivership, 
reorganization, or similar proceeding affecting any rail carrier whose transpor- 
tMtinn system has been taken pursuant to this subsection shall be Instituted; 
and no attachment by process, garnishment, execution or otherwise shall be 
levied on or against any of the real or perwnal property or other assets of any 
snrh rail carrier during the i)eriod of such iw)sses.slon and control by tihe United 
States: provided that nothing herein .shall prevent or require approval by the 
President of any action authorized or required by any interlocutory or final 
decree of any United States court in any reorganization proceedings now pending 
under the Bankruptcy Acts or in any equity receivership cases now pending. 

"(g) The transportation system of any rail carrier taken pursuant to this 
subsection shall be managed and operated under the terms and conditions of 
employment, including rates of pay, rules, and working conditions embodied In 
agreements between the rail carrier involved and representatives of snch em- 
ployees in effect upon the date iwssesslon and control of surfi transportation 
system is taken pursuant to this sub.section. 

•'ih) If the di.spute concerning proposed changes in any such agreement or 
agreements which gave rise to the assumption of possession and control of a 
transportation system or systems pursuant to thla sabsection Is not settled by 
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agreement between the iwrties iin-olvcd within thirty days after a taking here- 
under, the President may provide for arbitration of said dispute by a panel of 
three arbltnitors npiK>inted l>.v the Pii>si(ient, one of which shall be a repre- 
!*entative of the employees involved, one a representative of the rail carrier or 
mil carriers involved, and one a neutral representative. Such arbitration shall 
be final and binding upon the parties pending agreement between the parties 
settling the dispute which gave rise to the assumption of possession and con- 
trol pursuant to this subsection. 

"(i) Possession, control and operation of any transportation system or systems 
or of any real or personal property taken pursuant to this subsection shall be 
terminated by the President when and not iHjfore an agreement is reached between 
the rail carrier or rail carriers and the employees involved in the dispute which 
gave rise to the assumption of possession and control. 

'•(j) The United States sliall i>ay just compensation to any rail carrier or rail 
carriers whose transportation system, real or iier.sonal property, is taken pur- 
suant to this subsection for such possession, control and operation to be deter- 
mined by the President. If the amount so determined is unsatisfactory to the 
rail carrier involved, seventy-five per<ent (75%) shall be paid to such rail 
carrier and the rail carrier may sue for the remainder of any claimed just com- 
pensation in the United States Court of Cllainis. 

••2. This Act shall take effect immediately upon its enactment and the legality 
of any action taken thereafter shall be governed by tiie Railway Labor Act as 
amended hereby regardless of when such action was initiated." 

Mr. DiNGELL. Mr. Harvey ? 
Mr. HARVKY. Thiink you, Mr. Cliairnian. 
Mr. Dennis, on page 13 of your statement, \\ liere you discuss the bill 

that I introduced, in the second paragraph you state, and I quote: 
"The employee can have no genuine e.xpectation that he will wind up 
with anything but tlic final offer procedure under either the Harvej' 
bills or the administration bill." 

Now, 1 differ with the .statement. I would point out to you that even 
in your own statement, on the page preceding that, you point out that 
under the Harvey bill tlie President, and I quote again, "The Presi- 
dent may proceed under these options in such order as he may deem 
appropriate except he must initially opt for a selective strike unless 
he finds the national healtli and welfare would be immediately 
imperiled." 

Mr. DENNIS. I follow you. 
Mr. HARVEY. It was our intention here tliat the right of selective 

strike in these instances would be guaranteed to organized labor. Not 
only that, but labor would have it as its immediate alternative. It does 
not seem to me that your statement is fair and accurate in that regard. 

Mr. DENNIS. I believe you arrive at the same crossroads, I think, that, 
well, it says, "Moreover, there is no limitation to keep the President 
from proceeding to a final offer option at any time, even one hour 
afterwards." 

Mr. HARVEY. I say to you that the language is in the RLA at the 
present time and the language we put in our bill is right from the 
RLA. We are not trying to give the President any special power 
here whatsoever that he does not have at the present time. 

Let me say to you tliat we are setting forth a remedy for selective 
strikes and permitting labor to go into it. It is true that our defini- 
tions are a little different than those of IT.R. 3595. You ijermit three 
carriers in any region and 40 percent of tlie revenue ton-miles; we say 
2 and 20 percent, but nevertheless, it is, of coui-se, a degree in the 
definition of selective strike. 

My question to you is this, isn't the selective strike one of the reme- 
dies that organized labor wants ? 
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Mr. DENNIS. The selective strike, or the courts hare said we have 
the riglit to selective strikes. I don't think selective strikes are tlie 
real answer. I think a partial strike with hauling the essential mate- 
rials tliat are needed would be much fairer across the board. You know, 
with selective strikes, the big railroads that are operating maj- pay to 
the railroad that are shut down millions of dollars through their 
mutual aid pact, which they have, and I don't think that selective 
strikes are the real answer if you want to bring about real collective 
bargaining at the bargaining table. 

Mr. HABVEY. Maybe I misunderstood. Doesn't H.R. 3595 authorize 
selective strikes almost m the same way as my bill does, but with differ- 
ent degrees ? 

Mr. DENNIS. Selective strikes, j'es; and it also provides for partial 
strikes. 

Mr. HAKVEY. For that matter, it provides for a complete nationwide 
strike. 

Mr. DENNIS. Well, partial strike is when you operate all carriers 
and haul the essential materials. That is foodstuffs and coal and pas- 
sengers and on every railroad. This would not provide for nationwide 
total strike. Nobody wants to close the cities down. Mr. Luna and I 
both testified before the Senate and this connnittee that we did not 
want to ever close down the Nation or stop the big powei'plants or 
force the cities to go without coal or heat or any essential materials. 
We would haul them all on all railroads in a partial strike. 

In a selective strike, you strike two or three properties and you try 
to bring the necessary heat on to settle your national issues. 

Mr. HARVEY. And H.R. 3595, which you advocate, would authorize 
those selective strikes. 

Mr. DENNIS, We are asking for either the selective strike or partial 
strike or a Government seizure of the roads. I think you arrive, well, 
I agree that you take a little different route, but I think you arrive at 
the same crossroads and this is what the President is going to do, he 
is not going to mess around with all of tliese other options, He is going 
to go right to the three-man panel and try to get rid of the thing, and 
there you have compulsory arbitration. 

Mr. HAmTn-. The difficulty is that H.R. 3595 itself provides no rem- 
edy beyond the selective strike or the national strike. You want to call 
it "partial operation" but the way I read the bottom of page 2 and 
the top of page 3 of that bill, it will authorize a national strike. 

But it pro\'ides nothing beyond that. And if the parties are not in 
agreement at that point, then what is the alternatives? There is no 
alternative provided in that bill, and I gather that your alternative 
would be the one suggested in the bill you submitted here, tliat al- 
ternative is seizure. 

Mr. DENNIS. NO, Mr. Congressman; there reallv is no alternative 
for a true collective bargaining, and that is what tlio RLA was based 
on and that is what all labor laws are based on. There must be real 
collective bargaining and when the President of the United States 
asks me in a conference in the Wliite House along with a lot of other 
labor representatives "How do we settle tlicse disputes?" I said, "You 
involve the railroad presidents and then you have the top man at the 
table when a strike is imminent^—and I bet you then get the 
dispute settled." This was before the UTU strike had occurred and it 
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•was after we settled our case in February 19Y1. We had settled on 
Februaiy 25 and the UTU took the sanie settlement we took, the same 
pattern on wages and on wage steps. 

But they had a few more involved rules. We had some niles in- 
volved, too. We had two crafts to put together, clerks and telegraphers. 

We are in the process of doing it now. We are living up to our part 
of the agi-eement we made. It was a big long agreement, you know, on 
February 25, but now we get hit with the wage freeze and we have a 
5-percent increase due October 1 and I don't know whether we are 
gomg to get it or not. I don't know what the President's second phase 
policy is going to be. But we have lived up to our bargain. We have 
put tiiese crafts together. 

Wo have sa\o/l the carrier millions of dollars. But these wage in- 
ereases are spread out so that they only averaged about 51/^ percent a 
year. That is all the average cost to the carrier was, 5% percent a 
year, but still as to our 5-percent increase for Octoiber 1, it is highly 
questionable as to whether we will get it. 

Well, it is this kind of thing. 
Mr. HARVEY. Are you suggesting that regional bargaining may be 

better for unions than national bargaining? 
Mr. DENNIS. NO, I am not. 
Mr. ELA.RVET. You didn't have it in mind when you suggested that 

the railroad president sit down and discuss it? 
Mr. DENNIS. No, I think that the presidents are capable of selecting a 

committee and that is how tliey settled the UTU strike after the Y. & N. 
were signed up. The president got it signed and then the Southern 
president and the assignee of the Southern Pacific and Penn Central's 
man, Mr. Moore, had set down with Luna and finally settled the dis- 
pute. The presidents of the railroivds have to become involved when 
a strike is imminent or a strike is going on. 

Now, why wait until it is going on? They should sit down when 
it is real collective bargaining, and real collective bargaining con- 
templates involving top officers of unions and railroad companies. 

Mr. IL\RVET. I have not had a chance to look at the most recent bill 
you suggested here to the committee, but I will look at it very care- 
fuJlv. 

Mr. DENNIS. I thank you. 
Mr. HAR\'EY. I have this view, and that is H.R. 3595 does not solve 

the problem. I don't believe that the simple suggestion of a selective 
strike or a national strike as a solution will ever work, and I do believe 
there has to be some procedure over and above selective strikes when 
you reach the point, as we did in August of this year, of coming 
within a whisker of having the Congress again intervene to settle the 
UTU strike. 

There has to be, then, some machinery, some apparatus, and I certain- 
ly would invite your participation and suggestions as to what that ap- 
paratus should be. There is no doubt in my mind that there will be a 
time when either the selective strike or the national strike, will have 
such consequences that neither the public, nor President, nor Con- 
gress will tolerate it regardless of which political party may be in 
power. At that point machinery may be installed. It may or may not be 
at that time to the liking of your members. 
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Mr. DKNNIS. Congressman, our reputation, I think, has been that we 
are not a strike-hapi)y organization, and we ti-y to involve the top offi- 
cers of tlie raili"oads and we have been trying to do that. 

We have been meeting with tlie presidents of the railroads to try to 
get together on the issues long before you get to the point of a strike. 
We wei-e negotiating with certain people in tlie transportation indusJtry 
at the time the factdnding hoard was mooting and talcing evidence, and 
wo had a proposal Avhich came within a whisker of settlitig the thing 
a year before and it should have been settled a year before, that is a 
year before, when tlie factfinding board was meeting, and they had met 
on all of the organizations at the same time. That is UTU and others. 

So with just a little help from a few railroad presidents, at that time 
we would have had a settlenient. The settlement would have been no 
different than it was in the final analysis. It would have been roughly 
the same thing. 

So, a years time, a strike on some railroads was suffered, and it could 
have all been avoided with real, true, down-to-earth collective bar- 
gaining. 

Now, there is no substitute for collective bargaining and good-faith 
bargaining is going to be the salvation of the railroad industry if it 
can be established again. 

We are trying to do that with the railroad presidents. There is going 
to be a pretty sizable change in the railroad bargaining team, and I be- 
lieve that the future may hold a little different situation, and I don't 
see why, when we have this situation. 

Now, you ai'o going to have all of tho railroad unions winding up at 
the same time and this was partially due to the persistent attitude of 
Bill Usery, the Assistant Socretarj- of Lal)or, and I think I helped to 
encourage him and helped among the labor unions to establish the 
thought that wo should all wind up at tho same time as that the public 
should not have to suffer a railroad strijce every 6 months or everj- j-ear. 
We should all wind up our contrai'ts at the same time and this is going 
to lie the situation. We have a few little tag ends yet, the signalmen 
and shopcrafts to be settled. 

But I am sure that that will be a great step forward when you 
have all railroad unions contracts terminating at the same time and it 
will eliminate much of this trouble that Congress has been confronted 
with. 

ilr. H.\mT.v. I am sure that is true, but looking at it from the stand- 
point of one who sits on the committee, T am reminded of the divorce 
practice I used to do years ago. It was my feeling then that there was 
seldom a divorce that was not the fault of lx)th of the parties. The 
same thing can bo true, in my judgmont, of tho efforts of collective 
bargaining in tho transi)ortation industry; that it is not all one wav 
or not all tho other. 

I know you can spoak with rosil fooling and so can management come 
forth and speak with real feeling, but I =ay the public is not going to 
tolerate it and it may not be tomnrroAv or the j'oar after, and mayl>e 
it won't be until July 1, 1!»7.'3, but tho public will demand a solution 
that will remove this area from the consec|uencos that they have folt 
in years in the past. There is no doubt in my mind about that at all. 

I do not know whether that solution will he to your liking at that 
time^ 
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I have no further questions. 
Mr. DiNGELL. Mr. Kuykendall ? 
Mr. KUYKENDALL. Mr. Dennis, I am going to read to you about 

eight little one-liners that all have something in common: 
Management likes to bring disputes to Congress. 
Labor is for featherbedding. 
Management will not biirgain in good faith. 
Labor has been willing to sacrifice proper way for archaic work 

rules. 
Management will accept any outside panels. 
Labor will not accept any outside panels. 
The UTU strike was settled only because of the fear of legislation 

from Congress. 
Now, I think you can see what all those lla^•e in common. They are 

all charges that have been made bacic and forth before tlie committee 
in the last few weeks. I think you can also see that this committee 
can't accept any of them in toto. I don't think the people that made 
the statement meant that they be accepted literally. So I read those 
to you to kind of indicate what kind of a struggle that we in the com- 
mittee have. How many deadlines do we have facing us in the next 
year, about three or four, don't we? October 1 is one, and I believe 
there is another. 

Mr. DENNIS. October 1 and November 13 will be another deadline 
if something is not done. 

Mr. KurKEND.ALL. I am talking about just the normal situation. 
If. by some miracle, orderly collective bargaining was resumed, 

and was successful, sucli as the August thing finally was successful, 
I don't know of any other way that you can completely diffuse the 
pressures from the general public being placed on this committee to 
do something. 

Mr. DENNIS. Mr. Congressman, we have meetings with a group 
of railroad presidents who represent tlie entire industry and that is 
seven: Claytor, Moore, IJailcy of T'nion Pacific, and Johnson of Illi- 
nois Central, and Moore of the Pemi Central, and the President of 
the Norfolk & Western and we meet these fellows about every 2 months 
and they tell us of legislation and they tell us of all of their problenxs 
and at the last meeting about 2 weeks ago I told them of this problem 
on the wage/pric« fi-eeze and it looked like our 5-percent increase to 
be effective October 1 was frozen, and I would ha\c to write a brief 
to the Economic Prepaiedness Council and ask them to join. 

I said: "You fellows know we worked out an agreemeTit and spread 
this money out in steps, AVC have changed the rules, which you had 
requested, and will you join me ?" 

Mr. Claytor of the Southern Railroad spoke up and said: "Les, we 
thought you might bring tliis question up. We can tell you wliile we 
don't think we should join you we will write a letter sinmltaneously 
with you writing a letter or brief and will tell the Economic Pre- 
paredness Committee that we have reached an agi-eement with the 
brotherhoods and we are willing, able, and want to comply."' 

Now, we have, or we continually try to work out our problems with 
the top people in the railroad industry and I never do quit and these 
fellows are all human and I think you can get a problem settled with 
a president of a railroad a lot easier tlian with a director of personnel. 
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Mr. KuYKKNDAi.L. I think what you have spelled out here, is awfully 
gratifying to hear, but I think what you spelled out here is that maybe 
a situation where either fear, if you want to call it that, or desire for 
survival, or whatever you wish to call it, has caused both parties maybe 
to get quite realistic. 

Now, let me make an observation, and you might want to comment on 
this. I liave seen some indication in tlie last year from the labor unions, 
or presidents of different brotherhoods or representatives or legislative 
people, and I tliink there i.s something in one of your statements to 
indicate this as well as I rememlx'r, I can't remember if it was you or 
somelx>dy else that said it, but that the railroad brotherhoods are be- 
ginning to concentrate more on having tlie best imions in the coimtry 
instead of the biggest. I think that bodes well for the industry and 
when I say "industry'" I mean all of you. 

I am getting the feeling that there is a turn toward this, and T hope 
there is. 

Do you have anything to say to that ? 
Mr. DENNIS. I think you put your finger on it. 
Mr. KTJYKENDAI-L. In other words, the charges that have gone on for 

50 years, I don't care how founded they are, but those charges are real 
by the people that make them, that you people have been willing to 
sacrifice pay and welfare of your employees for the sake of keeping the 
•size of your union up, and I hope if that has any basis in the past that 
it won't in the future. 

Mr. DENNIS. We have never stood in the way of progress and. 
we have accepted economic changes and we have accepted automation 
and accepted technological changes, reorganizational changes, and I 
testified before the ICC in behalf of the C. & N.W. where they are try- 
injr. or tliey say the employees arc tr\-ing to buy the C. & N.W. from 
Mr. Hindeman of Northwest Industries, but the fact of the matter is 
that management is heading the movment and I guess they are con- 
sidered omploypos under the Railway Labor Act but we have faith and 
confidence in this group of management people and we think that they 
could operate the railroad if it bre^xks loose from the large conglom- 
erate. We think they could be a real railroad and we want to help 
them to be one. 

Tliat has been our policy down through the years, and I believe you 
put your finger on it. The size of our unions have gone down in the 
railroad indu.stry. This is a problem we are confronted with in the 
Eailroad Retirement Act. We have a problem there on the Commis- 
sion appointed by President Nixon studying the Railroad Re- 
tii-ement Act ? The problem is that simply the number of employees in 
the industrv are shrinking and the number of people taking pensions 
are increasing and whereas in social security it is the opposite, the 
number at the base is expanding. 

Mr. KuYKENDALu You know, this committee, incidentally, created 
the Commission that you are on. 

Mr. DFNNTS. Yes. 
Mr. Km-KENDALL. And I was not aware you were on it and I am 

pleased vou are. 
Mr. DENNIS. T guess we will re<x>mmend something to you at about 

July of 1972, but we have about 28 or .30 college professors and econ- 
omists over there now delving into it. 
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Mr. KuTKENDALii. That may be too many to get an answer from it, 
Mr. DEKNIS. Yes; that is probably right. 
Mr. KtrxKENDAix. Mr. Dennis, I want to ask you a question and 

you can either say. "I would i-ather not answer," or you can respond; 
or, in other words, try to help us in some way. 

There has not been a single witness from management, labor, bar 
association, chamber of conmierce, or anybody else that has not sat 
there and said that the idea of a national emergency, national trans- 
portation strike, is now gone, I mean, that it is out of the question. 
Your legislation recognizes that in the partial strike proposal, and so 
forth. 

So, everybody has come to that conclusion. That is that the people, 
the President, Congress will not tolerate a national strike. 

I have said this to practically every witness, and I think your ]Deo- 
ple will verify that, that tlie testimony will verify it, and so I will 
tell you here this: the one thing that this committee, or the two things 
that this committee are probably going to have to have if legislation 
ever comes out of this are these: No. 1 is a method and maybe this is 
all part of the same package, but some sort of finality in case of a na- 
tional em.ergency that will not allow the legislation to be dumped 
back into the Congress' hands. 

I would sincerely ask you and your group, no matter how distaste- 
ful the thought may be to you, and you can do it privately if j^ou wish, 
and convey it to us privately, if you wish, but give this some thought, 
that is as to any original iciea, and please don't kick around the old 
ideas, an idea of a finality method that will cause collective bargain- 
ing. I ask you to do it and it does not call for an answer right now. 

Mr. DENNIS. Thank you. 
Mr. DiNGEi.L. Mr. Skubitz ? 
Mr. SKUBITZ. Mr. Dennis, if I understand you correctly, you ac- 

cuse management of not sitting aroimd the table and bargaining in 
good faith. 

Mr. DENNIS. Right. 
Mr. SKUBITZ. YOU suggest that the presidents of the railroads and 

leaders of labor unions do the bargaining, is this correct ? 
Mr. DENNIS. I think this should be done when both lawyers rep- 

resenting management and the presidents of iinion.s—because I always 
sit in our negotiations—and our lawyers have broken off and a strike is 
imminent, then I think it is time for the presidents of all railroads 
and the presidents of the unions to get around the table and they do 
get around the table when they want legislation. 

Mr. SKUBITZ. What you are saying is that to get down to real bar- 
gaining you have to get the presidents on one side of the table and 
labor unions on the other. 

Mr. DENNIS. Yes. 
Mr. SKUBFTZ. I want to clear up another point. Once an agreement 

is reached at the bargaining table, shouldn't that be binding on the 
railroads and on the brotherhoods ? 

Mr. DENNIS. Yes; once the agreement is reached. 
Mr. SKUBITZ. Once the agreement is reached, why don't  
Mr. DENNIS. Well, once the agreement is reached, then the only peo- 

ple who interpret are arbitrators at First, Third, Second Division of 
the National Railroad Adjustment Board. 
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Mr. SKrBiTz. Don't, you agree that once an agreement is reached 
between labor leaders and the presidents, that it should be binding? 
Why should you go back to your brotherhood and ask for approval 
any more than the railroad president sSiould turn to the stocknolder 
and get their approval. 

Mr. DENNIS. I have never signed an agreement in my life that wo 
didn't get ratified. I don\ belie\'C in ratification. I think that the Rail- 
way I>abor Act, a.s written, never intended for ratification. 

I tflke the I'espon.sibility of representing my union, my people, and 
I know what they need and want and if I am not big enough to make 
an agreement and live up to it, then I don't belong there at the bar- 
gainmg table. 

Mr. SKt'Brrz. I am glad to hear you isay that. You agree with my 
point of view, then ? 

Mr. DENNIS. I agree with your point of view. 
Mr. SKTJBTTZ. Onoe an agreement is reached between j'ou a.s president 

of your labor unions and management, it should be final and not neces- 
sary to go back to the membership. 

^Ir. DENNIS. Absolutely, I agree with that. 
Mr. SKUBrrz. All right. Thank you. 
Now, you charge that anv panel that is selected by the President 

would probably hQ weighted on the side of management. Would your 
position be different if there was a Democrat President in the White 
House? 

Mr. DENNTS. I think I say in there "i-egardless of party or political" 
and I think I say it right in the statement. 

Mr. SKUBTTZ. It is not necessary to reread your statement, just re- 
state your position. 

^^r. DENNIS. Regardless of political labels; yes. 
Mr. SKTTBrrz. Thank you. 
Do you feel that the National Labor Relations Board today is 

weighted on the side of management. 
Mr. DENNIS. Well, the National Relations Board. I am not too 

familiar with it. You see, we function under the National Mediation 
Board and National Railway Adjustment Board and we don't go to 
the National Labor Relations Boara. 

Mr. SstnuTz. I understand, but I thought you might be familiar 
with the operation. 

Mr. DENNIS. We have some members that come under the National 
Labor Relations Board problems to answer your question truthfully, 
and I have not had a sufficient amount of experience with the National 
Labor Relations Board problems to answer your question truthfully, 
Congressman. 

Mr. SKUBITZ. I have one more question. 
On page 16 of your testimony, j'^ou indicate^ that you favor selective 

strikes, but you also agree that selective stnkes should not stop the 
shipment of goods that are necessary to the national health or safety or 
defense of this country. 

Mr. DENNIS. Right. 
Mr. SKTJBITZ. Then, you agree that the determination of these re- 

quirements to meet the Safety of the country should be determined, 
by the Department of Defense, is that correct ? 

Mr. DENNIS. By, I think, the Department of Transportation. 
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Mr. SKTTBITZ. Department of Transportation, Department of De- 
fense, and Secretary of Labor. 

Mr. DENNIS. Yes. 
Mr. SKUBTTZ. Don't you agree the three moat important cabinet offi- 

cers that deal with national health: namely, Depiirtment of Agricul- 
ture for the shipment of milk, foods, and the Depart^ment of Health 
which deals with the real health of the Nation should be included! 
Would you be willing to accept the addition of these agencies? 

Mr. DENNIS. I am sure we would. We felt that the Department of 
Transportation and the Department of Defense—we would be willing 
to go along. 

Mr. SKTJBITZ. Tlie Department of Defense deals with safety, but we 
are also talking about health of people and food  

Mr. DENNIS. I agree. I think it would l)e only proi)er and fitting that 
they should be included. 

Mr. SKUBIT/. I wish we had more time to go into this. 
Mr. DENNIS. I always kind of admired j-our questions, and I think 

you ask some realistic down-to-enrth questions. I have enjoyed ap- 
liearing before this coinmittec. I don't like to nm to Congress ^\^th 
problems but insteiid prefer to settle them across the confereni^ table, 
and I think Mr. Hiltz, if he were here, would probably agree with 
tliat remark, that I do make an effort to settle our problems across the 
conference table. You see, a hired negotiator's hands are somewhat 
tied when he is sitting across the table, but when you have the presi- 
dent's who are responsible for their railroads sittmg over there, this 
is the way you eliminate and avoid a strike action. 

Xow, if we can serttle witli Mr. Hiltz or iiis .successor, whoever he 
mav be, this is by far the preferable course to follow. 

r might say that for about 6 months or 8 months during the delay 
period, there were no negotiations with anybody bef ause we were held 
up pending the settlement of some other disputes in the industi-y. 

Mr. SKfEiTz. I am glad that you would accept the other agencies 
because I see a problem. I was thinking both management and labor 
was ignoring or misunderstood this, that we have gotten away from 
a society that is scattered in every which direction and our society and 
people are getting so closely knitted together today that what is done 
py any little segment of society, transportation, agriculture, coal min- 
ing, or anj'tliing else, affects the whole picture. 

You stop if you stop coal, you stop electric, and perhaps all industry 
and if the coal miners go on strike we have the same situation. So 1 
think both management and labor are going to have to look at this 
whole problem with broader aspects as to now it affects the whole 
Nation rather than affecting their own particular interests. 

Mr. DENNIS. I think you have always got to put yourself in the 
other fellow's shoes, and T have tried to do t^at since I was a 
freight handler. I have been in quite a few different shoes over the 
vears. I think that i-esponsible management and responsible labor 
leaders can settle their disputes. Fellows like Lou Mink, of Burlington 
Northern Railroad, I don't have too much trouble with him, and we 
work out our agreements covering mergers and job protection for the 
people because he will sit down and toll you what he wiU and will not 
do and that is it. 
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Mr, SKXJBITZ. YOU made one statement that it is so hard sometimes 
to try to negotiate witli a public relations officer and I have run into 
that myself. 

Mr. DiNGBLL. Mr. Dennis, we thank you for your very helpful testi- 
mony. It is always a pleasure to have you before us. If there is no 
furtner business to come before the committee at tHs time, we stand 
adjourned until 10 o'clock tomorrow. 

("Whereupon, at 12:30 p.m., the subcommittee adjourned, to recon- 
vene at 10 a.m., Wednesday, September 29,1971.) 



SETTLEMENT OF LABOR-MANAGEMENT DISPUTES IN 
TRANSPORTATION 

WEDNESDAY, SEPTEMBEB 29,  1971 

HOCSE OF REPRESENTATN'ES, 

SUBCOMMITTEE OX TRANSPORTATIOX AND AERONAUTICS 

COMMITTEE OX INTERSTATE AND FOREIGN Ck>MMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 2123, 
Rayburn House Office Building, Plon. John Jarman  (chairman), 
presiding. 

Mr. JARMAN. The subcommittee will please be in order as we con- 
tinue hearings on legislative proposals for the settlement of transpor- 
tation labor disputes. 

Our first witness tliis morning is Mr. Andrew J. Biemiller, legisla- 
tive director, AFL-CIO, with headquarters here in Washington. Mr. 
Biemiller, please proceed. 

STATEMENT OF ANDKEW J. BIEMILLER, LEGISLATIVE DIRECTOR, 
AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUS- 
TRIAL ORGANIZATIONS (AFL-CIO); ACCOMPANIED BY THOMAS 
E. HARRIS, ASSOCLATE GENERAL COUNSEL 

Mr. BIEMILLER. Thank you, Mr. Chairman. For the record, nw name 
is Andrew J. Biemiller, legislative director of the American Federa- 
tion of Labor and Congress of Industrial Organizations, and I appear 
here on its behalf. Accompanying me is Thomas E. Harris, our associ- 
ate general counsel. 

Last February the AFL-CIO executive council adopted a statement 
with regard to the administration's antistrike bill, H.R. 3596, and the 
alternative proposed bv Chairman Staggers, that is, H.R. 3595. In 
brief, the AFL-CIO supports H.R. 3595 and opposes H.R. 3596. We 
also oppose H.R. 9989. I ask that the statement of the AFL-CIO 
executive council which is appended to my testimony be incorporated 
in the record as a part of it 

Mr. JARMAN. It will be received. 
Mr. BIEMILLER. Thank you. 
In my testimony I will deal only with the general issues with regard 

to emergency disputes posed by the bills and not with the proposed 
revisions of the Railway Labor Act embodied in title II of H.R. 3596. 
That is a highly specialized subject which I will leave to the experts 
who will speak for the railroad brotherhoods. The AFL-CIO fully 
supports their position in opposition to title II. 

(657) 
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To begin with, we are rather bewildered at the peculiar coverage of 
the administration bill, H.R. 3596. It would apply not only to labor 
disputes involving railroads and airlines but as well to "maritime," 
"lougshoi-e," and "trucking," none of which is further defined. 

In view of the unfortunately small percentage of shipments that are 
carried in American-flag ships and of the further unfortunate fact that 
the Supreme Court has ruled that the Taf t-Hartley Act does not apply 
to American-owned "flag-of-oonvenience" sliips, it is quite apparent 
that no maritime strike is going to create a "national emergency" un- 
der the administration bill. 

While the inclusion of the longshore industiy in the administra- 
tion bill is not as completely frivolous as the inclusion of maritime, it 
is nevertheless somewhat surprising. Mi'. George Shultz, when he was 
Secretary of Labor, sponsored a detailed study of past longshore strikes 
and concluded that there had been "minimar' economic damage from 
these strikes and that their effects liad been much exaggerated by 
prior administrations. 

The inclusion of "trucking" in the administration bill seems as 
flighty as the inclusion of "maritime." I have no commision to speak 
for the Teamsters Union, but any one with the slightest information 
on the subject knows that no adminLstration has ever found it neces- 
saiy to invoke the present Taft-Hartley 80-day injunction provisions 
in the trucking industry. "VNTiat, then, can be the justLficjxtion for pro- 
posing more stringent emergency procedures for that particular 
mdustry ? 

The spokesmen for the Rail Carriers apparently agi-ee with tliose for 
the railroad brotherhoods that railway labor relations should continue 
to be iBgiUated by special legislation, as has been the case suice 1926, 
rather than by the Taft-Hai-tley Act. We concur. 

As regards substance, the administration bill would add thi-ee new 
alternatives to the present 80-day injiuiction. These alternatives, of 
which the President could choose one, but only one, are: (1) an addi- 
tional 30-day injunction; (2) a procedure whereby a board appointed 
by the Pi-esident could autliorize a partial strike or lockout; and (3) 
a new variation of compulsory arbitration entitled "final offer selec- 
tion," under which the union and the employer would each submit 
a final offer and one alternative final offer, and an arbitration panel 
would choose one ofl'er without change or motlification. 

The proposal for an additional 30-day injunction is too trivial to 
warrant comment. 

As respects the second branch of the administration proposal, 
unions have long urged that emergency strike bans under Taft- 
Ilartley should be no broader than necessary to safeguard the na- 
tional health or safety and that partial or selective strikes should be 
permitted where the national health or safety does not require a 
total strike ban. H.R. 3595, the Staggers bill, which we support, con- 
firms the right of unions to engage in selective strikes, as defined in 
the bill, but gives the Secretary of Commerce power to require that 
operations on struck lines be maintained to the extent necessary to the 
national health or safety. 

However, the proposal of the administration bill in this regard is 
not satisfactory. It leaves it up to the President and his appointees 
to decide whether to have a total strike ban or to permit a partial or 
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selective strike, and the industry involved will always be able to per- 
suade them that anything less than a total strike ban is impossible 
or impractical or unprofitable for the industry. We have had 24 years' 
experience to that effect under the present Taft-Hartley provisions. 
It would be perfectly possible, under the existing provisions, for the 
Government to seek an 80-day injunction banning a strike only as to 
those portions of a struck industry whose continued operation was 
essential to the national health or safety, and unions have repeatedly 
urged both the executive branch of the Govenunent and the courts to 
limit national emergency strike injimctions accordingly. 

In every instance, however, the industry has been able to persuade 
the administration to opt for a total strike ban, and the Supreme 
Court has held that, under the statute, that is a matter within the 
discretion of the executive brancli. (United Steehoorkers of America v. 
United States^ 3G1 U.S. iJO.) The administration bill makes it evident 
that the same result, that is, a total strike ban, would always obtain 
under it, for it explicitly states: 

Provided, Tbat, in no event, shall the order of the board place a greater eco- 
nomic burden on any party than tbat which a total cessation of operations would 
impose. 

The testimony of the Rail Carriers has already made it quite clear 
that, in their view, no limited or partial strike should ever be permis- 
sible in their industry under this provision. 

As respects tlie third branch of the administration proposal, that is, 
final offer selection, we are as much opposed to that as we are to 
any other form of compulsory arbitration, and we do not care whether- 
it be labeled final offer selection or mediation to finality or what not. 

We are likewise opposed to H.R. 9989, the Jarman bill. It provides 
not only for final oifer selection but for the final and binding arbi- 
tration with no window dressing of any sort. 

We are opposed to compulsory arbitration because we believe that 
collective bargaining can and should be preserved and restored to full 
effectiveness in the railroad industry. That means that the right to 
strike must be preserved and restored, for collective bargaining can- 
not operate with full effectiveness unless the right to strike exists as a 
possible last resort. It is the contemplation of this ultimate test of 
economic strength or, sometimes, the test itself, that induces the parties 
to reach agreement. Some measure of collective bargaining is possible 
even where the strike is forbidden and the final resort is to compulsory 
arbitration or to Congress, but any impairment of the right to strike 
likewise impairs the effectiveness of collective bargaining. One party 
or the other is likely to calculate that compulsorj- arbitration will 
work to its advantage, and that means no real collective bargaining. 

For this reason we are also opposed to H.R. 9089, the Harvey Bill, 
although we recognize that it is substantially less objectionable than 
H.R. 3596 or H.R. 9899. The Harvey bill amends the Railway Labor 
Act rather than bringing rail and air carriers under the Taft-Hartley 
national emergency provisions, and, as we have stated, we consider 
that the better approach. Moreover, it provides for selective strikes and 
does not contain the proviso in the administration's bill that such a 
strike may not place a greater economic burden on any party than total 
cessation would impose. It thus has a real rather than a sham provision 
for selective strikes. 
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However, while the Harvey bill does require that the Pi-esident pro- 
•ceed first with the selective strike alternative unless he finds that tlie 
national health and safety would be immediately impaired, the bill 
•does contain, as a third alternative, the final offer selection provision 
drawn from the administration bill. As we have stated, we regard this 
simply as a form of compulsory arbitration and are opposed to it. 

As we see it and as the railroad brotherhoods see it, the rail carriers 
have undermined collective bargaining by undermining the right to 
strike. The Congress views a nationwide strike stoppage as unaccept- 
able, and the carriers have succeeded in recent years in transforming 
their labor disputes into industrywide shutdowns in order to insure the 
intervention of Congress. The carriers have done this in two ways. 
When the railroad unions have sought to engage in selective strikes so 
us to minimize the impact on the public and the likelihood of congres- 
sional intervention^ the rail carriers have gone into court and secui-ed 
injunctions prohibiting the unions from striking at all unless they 
strike nationwide. A decision of the IT.S. Court of Appeals for the 
District of Columbia last spring finally vindicated the right of the 
-unions to engage in selective strikes in at least some circumstances, but 
we believe that the Staggere bill, H.R. 3595, is nevertheless needed to 
settle that issue once and for all, and to define with precision the exact 
reach of the selective strikes which are to be sanctioned. 

The other device by which the rail carriers have transfoi^med dis- 
putes into nationwide shutdowns so as to secure congressional inter- 
vention is by proposing harsh and retrogressive changes in working 
conditions whenever they are faced with or anticipate union demands. 
Then, aft€r the procedures described by the Railway Labor Act have 
been exhausted, the c-arriere unilaterally put these proposals into effect 
simply for the purpose of provoking a nationwide shutdown. The 
Staggers bill would outlaw this tactic also. 

We believe that once the possibility of selective strikes is effectively 
guaranteed, the carriers and the unions will have the incentive to 
settle their disputes through collective bargaining. Certainly we think 
that this proposal should be tried before resort is had to increased 
Government compulsion, as contemplated by the administration bill 
and some of the other bills before the committee. 

I note tliat in his testimony before this committee, Mr. Stephen 
Ailes, the president of the Association of American Railroads, ex- 
pressed his opposition to permitting selective strikes and cited the 
UTU's strike this siunmer as demonstrating their pemiciousness. On 
the other hand, Mr. John P. Hillz, Jr., the chairman of the National 
Railway Labor Congress, who accompanied Mr. Ailes, said that there 
are situations where a strike should be permitted and that "the Florida 
East Coast Railway strike is a good example." In that instance, as the 
committee no doubt knows, the railroad, aided by illegal State court 
injunctions, has succeeded in operating in the face of the strike. Evi- 
dently it is the view of the carriers that a selective strike is all right as 
long as it is unsuccessful. We are for collective bargaining and the 
right to strike, win or lose. 

I have not commented on some of the other bills before the commit- 
tee, but I believe that our view of them will be quite evident from this 
statement of our general policy. 

I thank the committee for this opportunity to appear. 
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(The statement of the AFLi-dO executive council, referred to, 
follows:) 

STATEMENT BY THE AFL-OIO EXECUTIVE CotrNcn- ON THE HAH, ANTIBTBIKE Bnx, 
BAI HAKBOUK, FLA., FEBRUARY 18, 1971 

The Administration has once more sent to Congress the anti-strike, so-called 
"Emergency Public Inteirest Protection Act," The bill Is exactly the same as last 
yrar. 

We opposed it then and we oppose it now. 
Railroads and airlines, now covered by special legislation tailored to those 

Industries, would be brought under the coverage of the national emergency pro- 
visions of the Taft-Hartley Act. The Administration proposal would add three 
new emergency antistrike procedures to the 80-day injunctions now provided by 
Taft-Hartley, and the new procedures would apply to maritime, longshore, and 
trucking as well as to railroads and airlines. 

The three new devices which would be added to the 80-day injunction are (1) 
an additional 30-day injunction (2) an authorization for partial oi)eration only, 
such as moving essential goods, and (3) a new variation of compulsory arbitra- 
tion, entitled "Final Offer Selection," under which the union and the employer 
would each make a final offer, and an arbitration panel would choose one or 
the other without change or modification. 

The labor relations of rail carriers and airlines have, since 1926, been regu- 
lated by special legislation applicable only to those industries, and never by the 
Labor-Management Relations Act We think that the considerations which have 
led Congres to deal separately with these industries still obtain; and while we 
agree, as detailed below, that revisions are needed in the Railway Labor Act, 
we flatly oppose compulsory arbitration of contract terms, no matter how novel 
the disguise. 

We see no justification, either, for Imposing special emergency procedures on 
the maritime, longshore and trucking industries. Certainly no maritime strike 
would warrant even the invocation of the present Taft-Hartley provisions. The 
inclusion of the longshoring Industry for special treatment is likewise curious, 
inasmuch as a study sponsored by former Secretary Shultz concluded that there 
had been "minimal" economic damage from past longshore strikes, and that their 
effects had been much exaggereated. And we are at a complete loss as to why it 
Is proposed to subject trucking labor relations to special coercive procedures, for 
no Administration has ever found it necessary even to seek an 80-day Taft-Hart- 
ley injunction In that industry. 

As respects the Railway Labor Act, we believe that the so-called crises, which 
have In recent years several times lead to Congressional intervention, are solely 
attributable to the fact that the carriers have succeeded in blocking through the 
courts every attempt at a selective or partial strike, thus transforming every 
Impasse Into a nationwide strike or lockout. They have done this obviously and 
deliberately to provoke Congressional intervention. 

We believe that the soundest solution is to revise the Railway Labor Act to 
make it clear that unions have the legal right to strike a particular carrier or 
carriers; and that the railroads have no right to transform these limited dis- 
putes Into nationwide strikes or lockouts. We also favor allowing the government 
to require limited operation of struck lines to Insure the continued movement of 
passenger trains and essential commodities. Legislation along these lines has 
been introduced by Senator Williams and Congressman Staggers, and It has 
our support. 

We do not support any proposal for compulsory arbitration of contract terms 
In private industry, even under such a euphemistic label as "Final Offer Selec- 
tion" or "Mediation to Finality." It Is a violation of the basic principles of de- 
mocracy to compel employees in private industry to work on terms which are 
Imposed on them by the government. 

If the time has come when rail workers are no longer to be viewed as citizens 
employed by private industry and are denied the right to strike, then the Con- 
gress should immediately move to nationalize the nation's railroads. 

We believe that if the railroad workers are nationalized, then the companies 
must be nationalized. 

In sum, we believe: 
1. The so-called rail crisis have been deliberately provoked by manage- 

ment to insure governmental intervention denying workers their rights as 
free men. 

86-8T1—71—pt 2 17 
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2. Amendment of the law, as we have suggested, to permit selective or 
partial strikes, wou'd end the artificially created national emergencies. 

3. If this alternative is not adopted, then complete nationalization of rails 
must take place. 

]VIr. JAEMAN. Mr. Biemiller, we appreciate the succinct statement 
of your organization's position on these legislative proposals. Mr. 
Murphy. 

Mr. MuRpiiY. Thank you, Mr. Chairman. I also want to congratulate 
Mr. Biemiller on a very comprehensive statement in this regard and 
also for pointing out that longshore and trucking industries would 
also be included imder certain provisions that this committee is now 
considering. 

Mr. Biemiller. in 1963, the House Mercliant Marine Committee con- 
sidered for 8 months legislation that required compulsory arbitration 
in the maritime idustry, and, as I recall, the committee felt that they 
should table that proposal because it just did not have the tools and it 
was not the approach that would bring about economic resolution of 
the labor industry problem in that area. 

I am sure the committee will carefully consider including these other 
industries under this legislation that we are considering at this time. 
I certainly appreciate your statement, and, of course, we are looking 
forward to the other witnesses that we will hear. Thank you, Mr. 
Chairman. 

Mr. JARMAN. ilr. Harvey. 
Mr. HAR^-ET, Thank you, Mr. Chairman, Mr. Biemiller, we wel- 

come you here this morning, I wish to thank you for a very thoughtful 
statement. I have been trying to find out the answer to one question 
with regard to H.R, 3595, the Staggers bill, I ask, first of all: Do you 
have a copy of that in front of you, by chance, sir ? 

Well, maybe I can ask the question without your looking at it. 
Mr. BIEMILLER, Our counsel has it. 
Mr. IIAI!\-EY, Jjot me ask: Do you feel that the language of H,R, 

3595 would permit both selective strikes and a national strike as well ? 
Mr. BIEMILLER, Mr. Harris. 
Mr, H'VRRis, Xo, I don't think it does permit a national strike. It 

leaves the law where it is on that. 
Mr. H-\RVEY. We have had a sharp difference of opinion. We had 

Mr. Hickey with us the other day, and I asked the same question of Mr. 
Hickey, and I will repeat it for you and give you what he said. 

I said: 
Let me interrupt you here, and I hate to interrupt, but time is short. H.R. 3.59." 

seeks to define a selective strike, but then it would i)ermit a national strike 
without question, isn't that correct? 

Mr, Hickey answered: 
That is correct 

Again I asked the question yesterday and got a different answer. 
3Iay I refer you to the bill in front of you, to the language at the 

bottom of page 2 of the Staggers bill. This is the bottom oJf page 38 of 
the committee print. 

It says, at the bottom of page 38, and reading tlie last sentence: 
The employees repre.sented by such representatives may strike subject to tho 

llmitarton.s and obligations of partial operation imposed by subsection (e) of 
this section. 
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Subsection (e) is at the bottom of the page, and it provides for the 
Secretary of Transportation and other Secretaries to get together and 
decide what sort of partial operation they should have. It has nothing 
to do with the type of strike you can have or anything of tlie sort, so 
it is no limitation whatsoever. 

To go on, it says: 
They may strike all of the carriers to whom such proposal was directed or 

seJectively strilie any of siich carriers or carrier systems without concurrently 
striking other carriers to whom such proposal was directed. 

Now you are a lawyer and I am a lawyer—but the vfny I read it, 
that would permit not only selective strikes as defined in II.R. 3595, 
but permit anything up to and including a national strike as well. 
Isn't that correct ? 

Mr. HARRIS. That is my reading of it, yes. 
Mr. HARVEY. YOU would underetand it the same way? 
Mr. ILA-RRIS. I agree with you, sir, and with Mr. Hickey. 
Mr. HARVEY. Well, let me ask Mr. Biemiller this question: If tliis 

is tlie case and we are going to permit anything up to and mcluding 
a national strike in II.R. 3595, why do we go about bothering to define 
•what a selective strike is ? 

Mr. BIEMILLER. Because of the fact, first of all, that when the bill 
was introduced, the courts had ruled constantly that no selective 
sti-iko was possible legally and that, secondly, notwitlistanding the 
decision of tiiis year, we still are of the opinion we would like to have 
statutory authority for selective strikes, which, wo think, are obvi- 
ously more tolerable to the Congress and to the people at large than 
the so-called general strike would be. 

The Congress has also made it clear they are going to fight general 
strikes in the industry. 

Mr. HARVEY. I am on your side in this respect, for I happen to 
believe Congress should define selective strikes so you know in what 
area you can legitimately operate. I also feel they will serve as a valu- 
able weapon. 

It is meaningless to define them in the fashion they are defined in 
H.R. 3595. However, as any three carriers in any region, and up to 
40 percent of the revenue ton-miles, if the unions can still conduct 
a national strike we contradict the definition already inserted in the 
bill. 

Mr. HARRIS. There are several purposes that tlie definition would 
nevertheless serv-e. The court of appeals decision in the UTU case did 
not give the unions unlimited right to engage in selective strikes. It 
put on ceitain restrictions, such as that the selective strike must be 
seeking a nationwide solution where there was a history of nation- 
wide bargaining. 

That makes the legality of the strike depend to some extent on tlie 
way the union formulates its proposals or conducts its collective bar- 
gaining. The Staggers bill, I think, would get away from that 

Also, the court of appeals decision—and I should say that the Su- 
preme Court denied review—leaves in doubt the right of the railways, 
right of the carriers, to lockout. That subject is dealt with in the Stag- 
gers bill. 

The court of appeals decision suggests that where the unions engage 
in a selective strike, the carriers may be entitled to engage in a nation- 
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•wide lockout in response. The Staggers bill, as I understand it, would 
make it clear that they do not have that right. 

Also, the Staggers bill deals with when and under what circum- 
stances the carriers could unilaterally put their jproposals into effect: 
and, as Mr. Biemiller's testimony indicated, they have historically used 
counterproposals as one way of forcing a nationwide strike and thus 
producing congressional intervention; so that the definition of selecti\-e 
strikes does have a bearing on all of those issues. 

Mr. HARVET. What you say is that H.R. 3595 was drafted with a 
view of correcting the situation brought about by the court decisions; 
is that correct ? 

Mr. HARMS. NO ; I think the court decision gives us substantial relief, 
and it was the carriers, not the unions, that asked the Supreme Court 
to review it. But I think the Staggei-s bill would clarify some areas left 
in doubt by the court decision. 

Mr. HARVET. Let me ask you this question, or again of Mr. Bie- 
miller here: Are the unions willing to accept a definition of selective 
strikes and live with that definition and abandon their right to a na- 
tional strike? 

JSIr. BiEanLLER. No, the bill does not say we would abandon the 
right to a national strike. If you look at the resolution passed by the 
APL-CIO Executive Coimcil in February of this year, you will" note 
we say: If you arc going to completely deny the right of a national 
strike, it is then time to nationalize the railroads; if you are going to 
nationalize rail labor, you might as well nationalize the entire industry. 

What we are asking for is a clai'ification of the right of tlie selective 
strike as a weapon in collective bargaining. 

Mr. HARVET. Again, vou say you are not willing to abandon the 
right and you cite the AFL-CIO resolution, but again I am confused, 
because, wnen Mr. Hickey was here a few days ago, he told us—and I 
quote him—that a national strike was ''impracticsd," and he said it was 
a "futility." 

All it seems to leave is a legal right which may or may not be exer- 
cised. Therefore I wonder why we don't match the law with the facts 
and have a definition of "selective strike." I think you have a rightful 
claim to that defijiition, as I said here many times. You very properly 
should know in what area you can exercise it or cannot exercise it. 

But it seems to me you should be willing to, as I say, match the law 
with the facts. Do you care to comment on that, Mr. Biemiller ? 

Mr. BIEMILLER. Sir. Harris will comment on that. 
Mr. HARRIS. Well, I think that while the Staggers bill does leave the 

law unchanged as respects nationwide strikes, the unions are well 
aware, if they are involved in such a strike, that there is a history of 
congressional intervention in those situations. 

Mr. IL\RVET. Well, that is what I was going to get to next. What we 
are concerned with here, those of us who believe the Staggers bill 
has some merit as well as those that don't believe it has any merit at 
all, is what do we do after the limits of a selective strike even imder 
the Staggers bill are exceeded? This happened in the UTU strike. 
What do you recommend at that point? 

Mr. HARRIS. As the statement indicates, we believe that something 
like the Staggers bUl would restore vitality to collective bargaining. 
If something like that is activated, we do not anticipate any nation- 
wide shutdowns. 
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Mr. HAKVET. I don't think that is a fair answer, and I will say, as a 
matter of history, in Augiist of tliis year I pointed out to this com- 
mittee and on the floor of the House how the strikes that had been 
called at that time exceeded not only the limits of selective strike in 
the bill I introduced but also vastly exceeded it in the bill that 
Mr. Staggers had introduced; I can say to you, you came within a 
whisker of having int«rvention at that time. I can teU you that I was 
at the White House. They had prepared a statement and it was com- 
ing into Congress in a matter of days or hours. It would have asked 
intervention by Congress. That is what we are trying to get away 
from. 

I say this because we would appreciate whatever contribution you 
can make in answer to this question. 

Mr. HARRIS. Of couree, nothing like the definition in the Staggers 
bill was the law at that time, and if that is passed, it seems it win put 
iinions under considerable compulsion to observe the definition of 
"selective strikes" in the bill. If they don't, they will certainly act 
with the knowledge that what you say is so, that the White House 
and the Congress are going to move into the situation. 

Mr. HARVET. But then we have not improved ourselves, have we? 
Mr. KLvRRis. Yes, you have improved yourselves, be-cause, by making 

clear the right to engage in selective .strikes by taking from the rail- 
roads the right to respond with a nationwide lockout and so on, you 
gi-eatly increase the likelihood that collective bargaining will operate 
to solve the problems, and you greatly increase the likelihood you won't 
face this nationwide shutdown problem. 

Mr. HAUVKV. What if the unions do exceed, as they did in August, 
the limits of the national strike. Instead of affecting only 40 perc«nt 
of the revenue ton-miles in a district, they affect 60 percent. Even if 
they affect 60 percent as they did in late August, they have not 
violated a law, because the Staggers bill says they can conduct a na- 
tional strike if they want to. 

Mr. HARRIS. At that point, the carriers will be free to respond with 
a nationwide lockout and the matter no doubt will be T^it back before 
Congress. "V\Tiat we are saying is, we believe that the Staggers bill wiU 
revive collective bargaining, that it will avoid putting these matters 
back before Congre^ss and that we think that some effort to preserve 
and revivify collective bargaining should be made rather than move 
to some scheme of Government and compulsion—compulsory arbitra- 
tion or something like that. 

Mr. HARVET. Well, you have not enumerated any scheme other than 
nationalization of the railroads. I can't believe m every dispute we 
get into that the Government should have to step in and either nation- 
alize or seize the railroads. There should be some other mechanisTn. 

Mr. HARRIS. We propose nationalization as a possible alternative 
to compulsory arbitration. We were not proposing that as a solution 
for particular disputes. 

Mr. HARVET. You are not recommending, then, seizure as one of 
the alternatives in any particular case ? 

Mr. HARRIS. NO. The council's statement does not make that 
proposal. 

Mr. HARVET. I recognize Mr. BiemiUer's statement did not enumer- 
ate that as one of the alternatives, but it has been recommended here in 
the past, and I wondered if it was your recommendation also. 
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Mr. BnaiiLLER. It is not a part of the council's statement. 
Mr. HARVEY. I congratulate you on a fine statement, much of which 

I am in accord with. I am disappointed however, and I want you to 
know it. You people have some of the finest minds in the country today. 
If you could put some of these minds to work, there could be something 
given to this Confirress, some means or mechanism of solving the dis- 
putes when they exceed the limits of the selective strike as defined. 
We need something that will not throw it back in the laps of Congress, 
because we don't want it. 

Mr. Bn.srn-LER. Nor do we. 
Mr. JAI!MAN. Mr. Metcalfe. 
Mr. MKTCALFE. Thank you, Mr. Chairman. I would like to delve 

into an area you did not cover, and from the statements you made in 
answer to my colleague, I am concerned about what was tlie rationale 
involved when you drew up this very fine position paper, stated so 
succinctly, and which addressed itself to the various bills. "Were you 
concernecl about the recent strikes and the possibility of additional 
strikes and the possibility for a national strike, or were you concerned 
about proposing legislation so that we may be able to find a solution 
to this problem so that every year or every Congress we won't be 
confronted with it? 

I know that yon answered Congressman Harvey that that was not 
a part of the statement. I am cognizant of the fact that I am going 
beyond the statement, but at the same time, I am curious to know to 
wliat levels were you directing your recommendation and your analysis 
of the present major bills that are before us. 

Mr. BiKMii-i,r.R. Mr. Congressman  
Mr. METCALFE. Did you understand the question, Mr. Biemiller? 
Mr. BrEMiLLER. I am afraid I don't. 
Mr. METCALFE. Tvet me say succinctly, were you thinking about im- 

mediate solutions to our present problems or were you thinking about 
long-range answers to the problems so we are not confronted with tliis 
every 2 years or everv' session of the Congress ? 

Mr. HAISRIS. We are thinking about a long-range solution. It is our 
hope and Iwlief that the Staggei-s bill would provide one by getting 
the parties back into collective bargaining and giving them an incen- 
tive to settle tlieir own disputes without Government intervention. 

We do urge the Congress to make this further effort to restore col- 
lective bargaining before it considers anything else. 

Mr. METCALFE. YOU say, "before it considers anything else," and 
vou are assuming that it might consider and that this is not tlie end 
in and of itself? 

Mr. HARRIS. If it works, it is the end. If it passes and works, as we 
think it will, it will be the end. 

Mr. METCALFE. Well, it still leaves an area for us to be concerned 
about. Thank yon very mncli, and thank you, Mr. Chairman. 

Mr. JAR^rAX. Mr. Kuykendall. 
Mr. KrYKEXDALL. It is good to have you, gentlemen. That is one 

thing about it, sir: we have to make them work. 
Mr. Biejniller, roughlv how many different unions do you represent 

here on the Hill? 
Mr. BIEMILLER. You mean the AFL-CIO ? About 125. 
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Mr. KuTKENDALL. Would you give me your own quite off the top of 
the liead feeling about why national transportation is different from 
a national manufacturing operation like the automobile industry or 
something like that? Representatives of both management and labor 
have expressed their belief in there being a different set of circum- 
stances. Please give me your feeling as to why national transportation 
is a different situation as regards labor than a national manufacturer, 
let xis say. 

Mr. HARRIS. Well, that is a matter of long history. TVTien the Rail- 
way Labor Act was passed in the mid-twenties, the industry was al- 
ready organized and the bill was very largely a product of agreement. 

Mr. KuYKENDALL. Will you yield right here, sir ? 
Mr. HARRIS. Yes. 
Mr. KuYKENDAU,. I am sorry I didn't make myself clear. This is 

not a lawyer question, and I don't want it answered by a lawyer. I 
want to know why the indtistries are different, not the labor-manage- 
ment relationship; I am not interested in the Railway Labor Act, be- 
cause it is in the record many times in the last 6 weeks, but I want to 
know the difference in the industry itself that makes it different. 

Mr. HARRIS. That is what I am going to tell you, if I may. 
Mr. KuTKENDALL. All right. 
ilr. HARRIS. AS I started to say, the bill was a product of agreement 

between the two sides. It did not, therefore, deal with the problems of 
organizing and very little with the problems of defining bargaining 
units. "VNTiat it was concerned with and is still concerned with is two 
things. One is the resolution of grievances. 

Mr. KuTKENDALL. Sir, that is not what I am interested in hearing. 
I know all of that. I want to know what is the difference in manufac- 
turing and transportation and its effect on the American people, not 
effect on management and labor—the effect on the American people. 
How are they different ? 

Mr. HARRIS. They are different in that they have a long and different 
histoi-y of labor relations. 

Mr. KuYKENDALL. I am not talking about labor relations but about 
the consumer. Why are they different? You can't stockpile services 
from a railroad, can you ? 

Mr. HARRIS. YOU can't what ? 
Mr. KTJYKENDALL. YOU can't stockpile services from a railroad, can 

you? 
Mr. HARRIS. Sometimes, to some extent. 
Mr. KuTKEXDALL. Very little, particularly not truck lines and things 

like that. You can stockpile automobiles and steel, but nobodjr on this 
committee or any other committee would even consider discussing 
legislation to prevent a national strike in autos, steel, or aluminum in- 
dustries : it has never even been discussed. 

Mr. HARRIS. I dont know what you mean by that. The national 
emergency provisions of Taft-IIartley have been invoked. 

Mr. KuYKENDALL. And when it is all over, they can have a national 
strike? 

"Mr. HARRIS. At the end of the 80-day injunction, the President 
makes a report to Congress. 

Mr. KUITKENDALL. Yes, and they can ha\'e a national strike? 
Mr. HLARRIS. Yes, if Congress does not stop it. 
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Mr. KuYKENDALL. There has never been discussion about C!ongress 
stopping a nationa;! auto strike th«-t you know of ? 

Mr. HARRIS. NO. But there has never been a national auto strike, 
either. Tliat may be the reason. 

Mr. KuYKENDALL. All right, even if there were, because the Ameri- 
can public is not affected to the extent that it is a national transporta- 
tion strike ? 

Mr. HARRIS. "Well, the last time the steel strike was in the Supreme 
Court, the Court debated the issue of whether the impact on the na- 
tional economy was sufficient reason to invoke the national emergency 
provisions. 

If you had a nationwide auto strike, you might have the same 
question. 

Mr. KuTKEXDALL. But that has not been discussed here. That is 
primarily because, is it not true, that in a transportation strike, the 
outside parties involved—^in other words, the public, which we are 
primarily responsible for—^liave been generally affected a long time 
before either party in the strike is affected ? 

Mr. HARRIS. I don't know about that. I would say that a man who 
depends on his weekly paycheck to survive is affected quite quickly 
when he goes on strike. 

Mr. KuTKENDALL. It is not true that in the railroad industry the 
ones that get unemployment compensation while they are out on 
strike—that, in many cases, both management and labor are covered 
with income during a strike? 

Mr. HARRIS. That provision, I believe, was adopted as part of a 
way of preventing wildcat strikes, which had been something of a 
problem in the railroad industry. 

Mr. KuTKENDALL. I know about this, but I say this: Isn't it true 
that in a railroad strike that both management and labor have con- 
sidered income during that strike? 

Mr. HARRIS. Well, I am not familiar with what the management 
strike insurance or mutual aid provisions may be. I know there are 
some  

Mr. KTJTKENDALL. Yes, there are some. 
Mr. HARRIS. In Eastern Airlines. I am not familiar with the details. 
Mr. KtrrKENDALi,. And the level of that income, sir, is such that 

the impact on the parties is delayed somewhat, but the impact on the 
general public is not delayed ? 

Mr. HARRIS. I would say that that is not true. The impact on the 
general public obviously is delayed, and it obriously gives us this 
situation: There will be variances according to the particular situation 
and locality. 

Mr. KTJTKENDALL. I would like a debate between you and the lettuce 
growers in California to see how much delay there is and effect on the 
general public. They testify here, too. 

Mr. HARRIS. Yes; and if they testify about a strike of the farm- 
workers, they would tell you the impact on that was immediate and 
disastrous. 

Mr. KUTKEVDAIX. But they had control over that. What I am lead- 
ing up to is this  

Mr. HARRIS. Well, they don't have control if the strike is success- 
ful : then the workers have control. 
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Mr. KirrKENDAix. They can grive in any time they want to. They can 
settle any time they want to. They can give them what they want 
and settle it tomorrow. Can't they, any time they want to, po they have 
control. They may not have control over the settlement, but they can 
sure stop the strike any time they want to surrender. And management 
can always do that, and so can labor. 

But what we are looking for here, the industry bill, the Jarman bill 
^ves management a gun to point right at you, but it does not give you a 
gun. The Staggers bill gives you a gim: it does not give the other side 
a gun. This committee is not going to pass either of these bills as such, 
and they are not going to pass the administration bill, either, because 
it is as unacceptable to the committee as the first two bills I mentioned 
are. 

So what wc are interested in here in the committee is primarily 
this: I know that representing the nationwide unions you can't come in 
here and say the things that all of the other labor witnesses have said, 
and that is, that a national transportation strike is not acceptable. All 
of the other labor witnesses have said it; they are on the record; every 
single one of them said it. 

How can you say somctliing for one pait of your representation and 
can't say it for another ? 

But what we are seeking here is this: a method of finality, and I 
am on record as absolute!}' supporting the selective strike provision of 
the Harvey bill, to define it as you want; but when this thing gets 
out of hand, I think it is time we all go ahead and accept the fact, as 
your colleagues in labor have said, that the national transportation 
strike is not acceptable. 

Mr. HARRIS. I think we have recognized repeatedly it is not accept- 
able to the Congress. 

Mr. KuTKENDAi.t. How about the American people ? 
Mr. HARRIS. Well, I am sure they don't care for it, either. 
Mr. KTJTKENDALI,. Well, isn't it best, then, that we go ahead and face 

•up to it ? 
Mr. HARRIS. We are well aware that a nationwide rail strike of any 

duration will produce Government inter\'ention. 
Mr. KuTKEJTOALu Isu't it practical, then, for you to help us to 

recognize a method of preventing this without having to come to Con- 
gress every time it happens? 

Mr. HARRIS. That is what we think the Staggers bill will do. 
Mr. KmrKENDALL. You admit it is entirely possible it will come to 

Congress? 
Mr. HARRIS. If a rail union does not confine its strikes to whatever 

the definition of a selective strike is, and then k strike gets broader, 
and the carriers engage in a nationwide lockout, it would be tlieir 
right and it is clear it would be back in Congress. 

Mr. KUYKENDAI.L. It is no different fix>m what it is right now. The 
court decision made that diffei-ence. 

Mr. HARRIS. The difference is that the Staggers bill—permitting 
and defining "selective strike"—would give the parties some oppor- 
tunity or some incentive to bargain collectively; this is lacking in a 
situation where the carriers can immediately produce a nationwide 
shutdown and congressional inter%'ention. 

Mr. KuTKENDALL. Giving incentive is not the law. 
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Mr. HAHKIS. I beg pardon. 
Mr. KuTKENDALL, You Said it gives them some incentive. 
Mr. HiUaus. Yes. 
Mr. KTTYKENDALL. But there is no legal compulsion to this incentive. 

Tliey can still, if they wish, go right sti-aight to the Congress. 
Mr. PL\RRis. Well, as a matter of fact, there is a l^al requirement 

under the existing law that both parties bargain collectively and in 
good faith. This provision is enforceable in the coui-ts. The trouble is 
that if the carriers can produce a situation which results in a nation- 
wide shutdown, they know that Congress will intervene, and if thev 
hope that tJiat will result in a settlement more favorable to them, they 
will produce that situation. The Staggers bill would undercut their 
option to produce that situation. 

Mr. KuTKENDALL. You have accused management of being entirely 
rasponsible for national bargaining ? 

Mr. HARRIS. NO ; I didn't say that. 
Mr. Ku'i'KENDALL. That is the way it came out. 
Mr. IL\RRi8. Both tlie carriers and rail unions, in fact, favor national 

bargaining. 
Mr. KtTk-KEXDALL. Okav. 
Mr. HARRIS. There is quite a range of issues. 
Mr. KtrrKENDALL. Your record is now clear. 
Mr. HARRIS. What I was talking about was simply nationwide 

strikes or lockouts, not nationwide bargaining. 
Mr. KuYKENDALL. Just yesterday Mr. Dennis gave us some plans 

for the future which have actually encourajred, with concurrence of 
both sides, nationwide tennination dates, and I was going to try to get 
your testimony and that of Mr. Dennis yesterday kind of in line 
because they seemed to conflict. 

Mr. HARRIS. NO ; there is a wide range of issues on both the carriers 
and unions prefemng nationwide standards. 

Mr. KTTYKEXDALL. We don't hear about the agi'cements of them 
very often in this committee. 

Now, the last question, and this is something we sincerely wish 
that you would give us some help on, and I want to repeat, in closing, 
Mr. Harris' ])lea. and I think you gatliered. from reading the testimony 
and going over it, just about what things this committee is likely to 
do or not to do if it passes any legislation at all; I think you are well 
aware, as of this moment, particularly of the next couple of deadlines 
being settled peacefully without coming here, and probably the chan<'es 
of any legislation coming out at all would be lessened. 

Tliis is a fact of life. It is not any threat or plea or bait or carried 
on the end of a stick or anything else. You know that as well as 
anybody. But I think we are also aware that any method that is jiro- 
posed tliat d<yes not have a finality set up somewhere iiivolved tliat 
will make collective bargaining almost mandatory', that we are going 
to end up again back in this Congress, and I don't know about you two 
gentlemen, but the tempers of this Congress and the general public 
are such that in a moment's time—and I say "in a moment," talking 
about a moment of history—you could end up with some legislation 
just like that recommendecl by the bar association yesterday, that the 
only finality was seizure and compulsory arbitration, and that is not 
acceptable to anybody. 
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So -what we in the committee are really afraid of is if we don't get 
the help of every party involved in trying to reach a middle ground, 
that wo are going to get an almost instantaneous impulsive piece oi 
legislation some of these days that nobody is going to end up being 
benefited by, particularly organized labor. 

I am afraid of that, I think we are getting that close to it back in 
August. I really mean that. That is the reason we reallj' need your 
help, Mr. Bienuller, privately, if possible, in working out some ideas 
to help reach a middle ground on this overall problem. 

Sir. BiEMiLLER. If I am correctly informed—and I believe I am— 
the representatives of the brotherfioods who appeared here made it 
clear tney are perfectly willing to discuss this matter. 

Mr. KTJYKENDALL. I asked every one of them the same question, and 
you know it. 

Mr. BiEMiLLER. And so are we perfecty willing to discuss the matter. 
Mr. KuTKENDALL. Thank you, Mr. Chairman. 
]\Ir. JARMAX. Thank you vei^ much, gentlemen, for being with us. 
Our next witness this morning is Edward L. McCulloch. vice presi- 

dent and national legislative representative of the Brotherhood of 
Locomotive Engineers, with offices here in Washington. 

STATEMENT OF EDWARD L. McCULLOCH, VICE PRESIDENT AND 
NATIONAL LEGISLATIVE REPRESENTATIVE, BROTHERHOOD OP 
LOCOMOTIVE ENGINEERS; ACCOMPANIED BY HAROLD A. ROSS, 
CHIEF COUNSEL 

ri 
Mr. MCCTJLLOCH. Thank you, Mr. Chairman. My name is E. L. 

McCulloch. As national legislative representative for the Brotherhood 
of Locomotive Engineers, I am here to present the brotherhood's posi- 
tion concerning the several bills on emergency transportation disputes 
being considered by this committee. As I am sure you are aware, the 
B of LE represents the vast majority of locomotive engineers and a 
snVjstantial number of firemen-helpers on the railroads in the United 
States. 

Accompanying me today is Mr. Harold Ross of the firm of Ross, 
Kraushaar & Bennett, Cleveland, Ohio. Mr. Ross is chief counsel or 
the Brotherhood of Locomotive Engineers and is recognized as an 
expert on the requirements of the Railway Labor Act and the proce- 
dures of collective bargaining. At the conclusion of my testimony, Ave 
•will endeavor to answer any questions you may have regarding our 
prepared statement. 

Recognizing the limits on the committee's time, I am presenting this 
morning only a summary of our prepared statement but urge you, if 
vou have not already done so, to review the extensive evidence that 
lias been judiciously prepared by our president, C. J. Coughlin. At this 
time, I would request that the prepared statement be entered into the 
record. 

Mr. .TAKMAN. The committee will receive your long statement in its 
entirety, and you proceed in the order you prefer. 

Mr. McCtJLLOcii. On May 13, 1971, BLE reached an agreement on 
•wages and rules. This goal was achieved without any Government 
intervention. There was no mediation or an Emergency Board. This 
agreement was reached without the threat of a strike. Since many of the 
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so-called work rules were involved in our dispute, the obtaining of this 
agreement was not an easy task. There were many hours and days of 
negotiations. 

The BLE's negotiating team claims the attitude of the negotiators 
op. both sides and the initiative of the labor team led to the formula- 
tion of the settlement; although not providing finality to all of tlie 
alleged problems of the industry, the agreement does provide ma- 
chinery for discussing them and possibly resolving some of them in tlie 
interim period. Furthermore, the agreement, while not satisfying the 
desires of either party, did reach a conclusion on immediate matters 
and does provide a largo measure of industrial peace for at least an 
additional 2 j'ears. The point is, collective bargaming did work, and 
one should not lose sight of the fact that collective bargaining also 
worked in the vast majority of other negotiations in this round of 
bargaining in the railroad industry. 

_ We concur in the position of the Railway Liibor Executives Associa- 
tion in support of H.R. 3595 and unalterably oppose H.R. 3596 and 
similar bills which would replace the collective bargaining system with 
a form of compulsory arbitration. 

Obviously, some persons view the present labor relations situation 
in the transportation field as an appropriate first step in destroying 
all collective bargaining and in totally eliminating the right to strike. 
We believe those persons should present the issue in its pure form. 
They should state they arc for compulsory arbitration of all labor 
disputes in all industries. The arguments in support of compulsory 
arbitration and eliminatio]i of the right to strike in the transportation 
industry will, at some point, apply equally to all of the major or 
essential industries, such as steel, automobiles, and communications. 

The reason the issue has not been drawn in that fashion is quite clear. 
Every labor organization in every industrj' and even.' member plus 
everj' thinking citizen would be opposed to that kind of program. 
Therefore, there is a basic question which must be answered. Should 
collective bargaining, as it has evolved with tlie right to strike as con- 
tained in the Norris-LaGuardia Act, be abolished ? Conversely, should 
we substitute therefor an alternative weapon in the arsenal of proce- 
dures available to the executive branch which imposes the value judg- 
ment of a third party in such disputes, meaning, therefore, to us a 
variety of compulsory arbitration under a Madison Avenue label ? 

Our people want to be treated like human beings and not like a card 
out of a computer. We are therefore faced with this choice in our 
present democratic and free enterprise society. If we wish complete 
security against strikes, we must necessarily substitute Government 
dictation of wages, hours, and terms of employment and also must 
restrict the freedom presently accorded the various forms of business 
enterprise. Further, our society must be ready to tolerate direct con- 
frontations between the Government and that portion of the public 
contesting its judgments or have the machinerv available to prevent 
expressions of this dissatisfaction. Conversely, if we wish to maintain 
some semblance of a democratic government and of a free enterprise 
system, we must continue to foster a large measure of economic self- 
determination, which in itself requires collective bargaining by unions 
equally as strong as corporate management: and we also must be will- 
ing to accept some measure of discomfort insulting from work stop- 
pages. It would seem to us that only the last oourse can be selected. 
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Collective bargaining has brought the light of democracy into the 
•workaday world. It has provided the worker with dignity—he has a 
role, through his elected representatives, in deciding the wages and 
conditions under which he works. It has meant he is not a slave to 
third-partv decisions. Deprive an employee of any role in changing 
or protecting his contract and it would not be long before discontent, 
dissatisfaction, and an urge to rebel rise within him. 

Let us be realistic; not every provision of every agreement achieved 
through collective bargaining satisfies every member of a labor orga- 
nization. But it is a far different thing for an emploj-ec to hear his rep- 
resentatives' explanation of why there had to be some concession on 
this or that issue, Avhy this rule had to be changed or that pay increape 
deferred, than to have the same employee completely frustrated in his 
search for an explanation because tlie decision was made by a Boaixl or 
court composed of professors or lawyers unknown to the worker. As 
the committee knows, only the railroad industry has continually and 
adamantly supported compulsorj* arbitration. We see no valid reason 
for having singled out the transportation industry for this discrimina- 
tory treatment. 

Every country that has tried compulsory arbitration has found it 
unsatisfactory. Parties to the disputes do not feel the moral respon- 
sibility to live up fo the arbitrated award that the}' feel for colloctive 
bargained contract. In addition to creating havoc in labor-management 
relations, compulsory arbitration will not acfomplish the purpose for 
which it is designed. It will not end strikes and lockouts. A Jaw can 
only make an activity illegal; it cannot prevent persons from engaging 
in that activity. In whatever form, the procedures of compulsory 
arbiti-ation have worked only when the rank and file employees were 
willing to accept the decision rendered. 

On the other hand, the performance for resolving disputes under 
the Railway Labor Act has been rather good in comparison with the 
record of other industries in the United States covered by Taft- 
Hartley. This is particularly evident when one considers the number of 
major contract disputes and also the minor interpretation disputes that 
are handled each year to a final resolution without work stoppages. 
And this can be clearly seen when one compares the Railway Labor 
Act record against the work stoppage in all industries. The statistics 
on this point are set forth at pages 17 through 19 of our prepared testi- 
mony. Contrary to the Secretary of Labor, we do not believe that other 
industries have been more successful in resolving their disputes than 
the railroad industry under the Railway Labor Act. 

The problem arising out of the proposed bills, such as H.R. 3596, 
was recognized by one of our contemporary labor relations experts, 
who has said: 

No one a.s yot has devised a way to ban strikes without al.«!0 destroying collec- 
tive bargaining. . . . Compulsory arbitration is the only alternative ever offered 
&a a replacement for collective bargaining when strikes are banned. 

And the answer as to why this is always the proposed solution is 
simple. The proponents of this type of legislation view strikes as aris- 
ing out of the procedural forms incorporated in labor law. We have 
strikes, so the labor relations procedures must be faulty. 
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However, the advocates of the administration bill have failed to 
look at the liistory of the Railway Labor Act and to ascertain the sit- 
uations to which those procedures were to be applied. They have also 
failed to find the causes of labor unrest, the causes which tax the proce- 
dural machinery. If they would look at those causes, tliey would see 
that tlie proposed solutions cannot eliminate the causes which have 
brought into play the use of economic self-help. Our specific objec- 
tions to H.R. 3596 and similar bills are detailed in our written sub- 
mission. Since counsel for the Railway Labor Executives Association, 
of wliich BLE is a member, has testified on those points, we see no 
need to reiterate them. 

The sole examples of work stoppages that have been used by the 
supporters of the administration bill are the several nationwide rail 
strikes in whicli Congress intervened. As we see it, the major claims 
being made to the committee is that passage of H.R. 3596 will get Con- 
gress out of the business of having to pass legislation on these indi- 
vidual disputes. However, instead of limiting Government interven- 
tion, as is asserted in the purpose clause of H.R. 3596, the pending 
legislation is dependent upon more governmental intervention and 
longer periods of delay tlirough the addition of successive layers of 
administrative and judicial procedures. 

The purported breakdown of the major disputes procedures in the 
railroad industry has flowed fii-st from the railroads' strategy in re- 
cent years to foster "obligatory" industrywide bargaining and then 
from the easy availability to tlic railroads of Government interven- 
tion insulating them from the necessaiy pressures to reach an agree- 
ment. 

At the time of the original enactment of the Railway Labor Act, 
bargaining in the industry generally took place on a carrier-by-car- 
rier basis. As long as this procedure was followed, the record of dis- 
f)ute settlements was very good. When a work stoppage did occur, its 
imited nature provided little, if any, demand for special legislation. 

When the parties desired to bargain on a broader base, they did so 
through prior agreement and, on occasion, committed themselves to 
termination procedures. The present situation came about as a result 
of the railroads' campaign for industrywide bargaining. At the urg- 
ing of the carriers, the judiciary entertained orders not only requiring 
the unions to bargain industrywide but commanding them to engage 
in strikes on a nationwide basis only. From that easily came ad hoc 
legislation by the Congress. 

In the airline industry, where there has been little industrywide 
bargaining, the system has continued to work in the sense that there 
has l>een no need for congressional intervention. 

It appears to the BLE that H.R. 3595 would create the necessary 
conditions for a return to those aspects of bargaining in the railroad 
industry that enabled the procedures of the Railway Labor Act to 
work for so many years. Also, it is the only alternative that could pre- 
vent the effects of industrywide strikes and yet permit free collective 
bargaining and free enterprise to remain alive in the railroad 
industry. 

Finally, with the courts having reverted to the original intent of 
the act in the Delaware and Hudson case, H.R. 3595 can be tlic vehicle 
to codify that principle and to provide a definitive meaning of a selec- 
tive strike. Furthermore, in the event of a selective strike, it would 
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prevent a national emergency being provoked by a nationwide lock- 
out by those carriere which are not subjected to the strike. In addi- 
tion, it should reverse the trend by railroad management—as well in 
certain instances the employees representatives—of not seeking to re- 
solve their own labor disputes on tlie local property. Basically, we are 
saying the existing procedures will work, as they originally did, when 
confined to tlie i)roblems of each railroad. Conmion logic dictates that 
the individual railroad can best decide the conditions imder which that 
particular railroad can adequately operate and that dire<it dealings 
between tliat management and the representative of its employees bet- 
ter enable them to appropriately dispose of their problems. 

Since the basic concept of H.li. SiiUo is in line with the^e principles, 
BTJE supports it and believes it should be enacted and allowed the 
test of time. 

Mr. Chairman, that concludes my summary, and I liave a personal 
comment and a coi^y of an address by Frederick R. Hagemann, Jr., 
I would like to put in the record at this time. 

Mr. JARIIAX. The committee will be glad to receive the address of 
Mr. Hagemann. 

Mr. McCtJLLocH. Thank you, Mr. Chairman. 
Mr. JARMAX. NOW, VOU had referred to a personal comment. 
Mr. iIcCrT,txx;ii. if it pleases the committee and to conserve time, 

I would request tliat my eoinuicnts be placed in the record. 
Mr. JARMAN. Without objection, Mr. McCulloch, the lengthy pre- 

pared statement of the Brotherhood of Locomotive Engineers, the 
address by Mr. Hagemann, Jr., and your personal conunents will be 
placed in the record at this point. 

(The testimony resumes on p. C9.5.) 
(The material referred to follows:) 

STATEMENT OF E. 1J. MCCITLLOCH, VICE PRESIDE:«T AND NATIONAL LEGISLATIVE 
REPBESENTATRV'E, BROTNERHOOI) OF LOCOMOTIVE EN01NEEB8 

I am E. L. McOulloch, National Legislative Representative and Vice-Presideiit 
of the Brotherhood of Locomotive EJiifrineera. I am authorized to present the 
position of BLE's President, C. J. Coughliii, and for the 38,000 members of the 
Brotherhood who are currently employed as locomotive engineers and firemen 
(helpers) on the railroads of the United States. As the duly designated bargaining 
representative for the craft of locomotive engineers on most of the railroads in 
the nation, the BliE represents i>l% of the individiials employe<l n.s locomotive 
engineers. The BLB also holds the contracts for the craft of locomotive fire- 
men (heli>ers) on several major railroads as well as a substantial number of 
smaller railroads. 

On May 13, 1971. BLE reached an agreement on wages and rules for those indi- 
viduals. This goal was achieved without any government intervention. There was 
no mediation or an Emergency Board. Tliis agreement wa.s readied without the 
threat of a strilte. Since many of the so-called woric rule i.ssues in our dispute were 
.similar to those in another dispute with which the Committee is aware, the 
obtaining of this agreement was not an easy taslc. There were many hours and 
days of negotiations. Much more time was exyiended by the BLR negotiating 
team in its own discussions and in formulating proposal;?. The point is; Collective 
bargaining did work. Of course, it is difficult to precisely define the reasons why 
it did work in this instance. And one should not lo.se sight of the fact that col- 
lective bargaining also worked In the vast majority of other negotiations in 
this round of bargaining in the railroad indu.stry. 

In BLB's case, our negotiating team claims the attitude of the negotiators 
on both sides and the initiative of the labor team led to the formtilation of the 
settlement. Although not providing finality to all of the alleged problems of 
the industry, the agreement does provide machinery for discussing them and i)os- 
sibly resolving some of them in the interim period. In short, the agreement pro- 
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Tides the kind of problem resolving machinery that many Industrial rdations 
experts believe removes pressures on collective bargaining at the termination 
of the contract. Furthermore, the agreement, while not satisfying the desires of 
either party, did reach a conclusion on immediate matters and does provide a 
large measure of industrial peace for at least an additional two years. 

As a member of the Railway Labor Executives' Association, BLE fully supports 
the position taken by the Association; that is, we do support H.R. 3595 and 
unalterably oppose H.R. 3596 or any measure, which nullifies collective bargain- 
ing or gives it secondary priority in the legislative scheme of labor relations law. 
We believe that H.tt. 3596. and the other bills purporting to create some finality 
In labor negotiations seek to replace the collective bargaining system for the 
creation of the law of the shop with compulsory arbitration under a new label. 
In our opinion, compulsion in "ma^r contract disputes", whether its vehicle 
be an arbitration board, a final offer selection panel, a labor court, or a wage 
control board, cannot and does not ultimately work. The proponents of final ter- 
mination legislation are merely changing Oie confrontation between management 
and labor to one between the government and the employees or the industrial 
managers, deiiending upon the economic philosophy of the incumbent administra- 
tion. Given differing circumstances, one wonders whether they would still favor 
this position. Nevertheless, it is doubtful that anyone wishes to fix the lines so 
firmly as they are under most of the bills, so that neither party can back away 
from the type of dramatic conflict that can be envisaged. 

There api^ears to be three reasons asserted in favor of the final termination 
legislation. First Congress has been involved in legi.slating ujion five railroad 
disputes since 1964 and should get out of tills business for once and for all times. 
Second, major railroad strikes, as well as in other transportation Industries, 
threaten more hardships, reprisals and economic losses than even lengthy, ex- 
tensive strikes in the automobile, steel and construction Industries or by muni- 
cipal employees handling waste disposal or water utilities. Third, certain cities 
or areas are severely hurt economically by a cut off of rail service during partic- 
ular seasons. As to the very first point. Congress created this problem by the 
method used in intervening in the operating brotherhoods' work rules di.«»pute 
of 1959-1964 and by the subsequent ad hoc legislation in the other four situa- 
tions. With this experience and having laid appropriate ground work, the negotia- 
tors for tlie railroads found it advantageous to their position. Knowing that their 
disputes would eventually end up before Congress, they engaged in conduct to 
achieve that end. The second and third claims are both part of the so-called 
"damage" argument. In the first instance, it is argued that we cannot tolerate a 
railroad strike, and the situation is apparently viewed from the vantage of the 
essentlalness of the industry and the quantity of the strike and the length of 
time. Thus, only a two-day tie-up of railroad transportation would be tolerated, 
whereas the "lesser damage" of a steel strike or coal strike would permit a strike 
of ninety days in the former and thirty days in the latter. Any way it is viewed, 
the need to prevent Interruption of the suiq>ly of essential goods and service 
would, under this argument, be applicable at some point to all of the major or 
essential industries. The third argument rejects any inconvenience resulting 
from any strike regardless of the limited area affected. Under this argument, a 
steel strike, which would affect a steel town, like Toungstown, Ohio, should 
be prohibited, although a strike of one and possibly two railroads would not af- 
fect it as much and would not necessarily be barred. The reverse would be true 
under the second argument 

However, a closer look at all the arguments Indicates the true nature of the 
discussions in which Congress is now engendered. As on member of this Com- 
mittee has stated during these hearings, we ought to try to settle the railroad 
problem, and if we start small and can find the right formula, then we will have 
no difficulty at that point in spreading it to other industries. This Is an observa- 
tion coinciding with the provisions of H.R. 3596 which would create a Com- 
mission to determine whether its provisions should be extended to other indu.s- 
tries. At other !>oints in these hearings, certain members have used terminology 
suggesting that the problem is being viewed as a revolution, that Industrial war- 
fare must be combatted with an arsenal-of-weapons approach, and that there 
miL-^t be II (WISP Hre period, [mrtial or limitpd warfai-e. and ultimately uncondi- 
tional surrender. And some have gone so far as to attack the Administration's 
bill becatise the use of the alternative weaponry available cannot be escalated 
by application in seriatiun. 

In addition, the questioning which has revealed the last view, also estab- 
lishes that the final offer selection method would be used In almost all cases. 
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so that It can be stated without qualiflcatlon tJiat the riglit to strike has only been 
purportedly reserved by H.R. 358*8 and like pending bills. 

Therefore, there is a basic philosophical question which must be answered. 
In view of the above evaluation, we believe this question should be posed in 
its purest form. Should collective bargaining, as it has evolved with the right 
to strike as contained in the Norris-LaGuardia Act, be abolished? Conversely, 
should we substitute therefore an alternative weapon in the arsenal of pro- 
cedures available to the executive branch, wlilch imposes the value judgment of 
a third party in such disputes, meaning therefore to us a variety of compulsory 
arbitration under a Madison Avenue label ? 

We are therefore faced with this choice in our present democratic and free 
enterprise society. Is the major goal of our labor ix)Hcy the preservation of a 
large measure of free enterprise through economic self-determination requiring 
collective bargaining by labor unions which are equally as strong as the cor- 
porate managers; or is the important goal the need for direct government regu- 
lation to prevent strikes from interrupting the .supply of essential goods and 
services? As noted by the United States Court of Appeals for the District of 
Columbia in the postal workers dispute, without the ability to strike or to 
threaten a strike, unions would be Ineffective or would wither away in that 
there would be few risks in disagreement. Therefore, those who ask for com- 
plete security against strikes would in effect abolish collective bargaining and 
substitute government regulation of wages, hours and other terms and condi- 
tions of employment On the other hand, the preservation of free collective bar- 
gaining does require some payment in the form of strikes with accompanying in- 
conveniences, economic losses, and a certain amount of suffering. No individual 
likes to make hard choices, but if required to do so, that latter selection has 
more going for it than the former and is the only choice which can be made in 
a free and democratic society. 

With this issue in mind, I would like to present our reasons for opposing the 
so-called final offer selection method or compulsory in general terms and then 
to present our specific objections to H.R. 3596. In doing thi.«, I think it is well to 
note at the outset tliat simple answers may enjoy a certain iK)litical advantage, 
which does not make them right. 

Let us turn first then to the general grounds that we have for our opposition. 
On the one hand, collective bargaining has brought the light of democracy into 
the work-a-day v>-orld. It has provided the worker with dignity—he has a role, 
through his elected representatives in deciding the wages and conditions under 
which he works. It has meant he is not a slave to third party decisions. Deprive 
an employee of any role In changing or protecting his contract and it would not 
be long i)efore discontent, dissatisfaction and an urge to rebel rise within him. 
Let us be realistic; not every provision of every agreement achieved through 
the collective bargaining process satisfies every member of a labor organization. 
But it is a far different thing for an employee to hear his representatives' ex- 
planation of why there had to be come concession on this or that issue, why this 
rule had to be changed or that pay increa.se deferred, than to have the same em- 
ployee completely frustrated in his search for an explanation bociiuse the deci- 
sion was made by a board or court composed of professors or lawyers never 
heard of by him. 

On the other hand, the adoption of compulsory arbitration or of a final offer 
selection panel as contained in H.R. 3596 would result in havoc in labor-manage- 
ment relations. The oven-iding fault in tie suggested plan would be the destruc- 
tion that would result to the collection bargaining process. There would be no 
collective bargaining even though the draftsmen of H.R. 3596 suggest that it 
will encourage the parties to make every effort in good faith voluntarily to ad- 
Just and settle their differences. Having the machinery of compulsion available, 
representatives of both labor and management would be forced to use it, rather 
than be second-guessed by their constituents. Introduction of third-imrty proc-e- 
dnres into labor management relations excuses negotiators from their respon- 
sibilities. 

The perfect examples of the use of third-party procedures in labor-manage- 
ment relations have occurred In the railroad industry. Both the operating 
brotherhoods' work rules dispute of 1959-64 and the shopcrafts' dispute of 1969 
proved Impossible of solution under the normal processes of the Railway Labor 
Act because collective bargaining was not given a chance. In both cases, the 
third-party, the Government, was on record as being unwilling to tolerate a 
nation-wide railroad strike; accordingly, the industry awaited a legislated "solu- 
tion" rather than engage in constructive negotiations. As R. H. McDonald has 
•tated in his discussion of the work rules dispute: 

60-871—71—pt. 2 18 
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"[T]he compulsory arbitration procedure it [Arbitration Board 88-108] im- 
posed was forced upon tlie employee parties unwillingly and without their con- 
sent, wliile at the same time the arbitration procedure w^as being actively 
solicited by the management parties, who must have felt that they would thus \x 
iu a position to obtain special advantages in accomplishing the desired changes 
in the existing work rules subject to this dispute." Eastern, W. & Southeastern 
Carriers' Conferent-e Comms., 41 Lab, Arb. 673, 098-99 (1963). 

Collective bargaining cannot exist in tlie atmosphere created by the govern- 
ment's intervention in the disputes discussed above, for this atmosphere toolt 
away labor's economic weapon, the right to strike. This would be the atmosiihere 
created by the establishment of compulsory arbitration. Labor-mangement rela- 
tions must consist of give-and-take decisions made l)y men with n genuine knowl- 
edge and understanding of the issues and who are free from outside influences; 
rather than by outsiders who would be obliged to attempt the impossible—to cram 
a working lifetime of specialized knowledge and understanding into a spai-e 
of a few days or weeks of bearings. This is particularly true in the railroad 
industry since most negotiations involve work rules and many extensive con- 
tractual provisions concerned with the peculiar language and situations arising 
from the operations in the industry. 

Another problem would exist with the passage of H.R. 3596. Compulsory 
arbitration in any form does not eliminate strikes. Parties to a dispute settled 
by compulsory arbitration do not feel the moral responsibility to live up to the 
arbitrated award that they feel for collectively bargained contracts. The oon- 
sequonces of such a situation could be dLsasterous in maintaining industrial peace. 
Compulsory arbitration or an injunction by a labor court could cause intense 
dissatisfaction among workers. Although a strike would be illegal, they wonld 
express their discontent in the mo.st available manner—by engaging in "unau- 
thorized" slowdown.s and sick leaves, by engaging in wildcat walkouts, and by 
protesting and demonstrating. The labor organizations like the CI.E, described 
as one of the best disciplined of all trade unions, would lose control of their 
members. The organizations would be obliged to respect the decisions of third 
parties or be fined into immediate bankrui)tcy, but the individual w-orkers would 
reltel and their organizations would be powerless to protect them. Robbed for 
their reason for being, some unions would imdoubtedly disappear. In addition to 
creating havoc in labor-mangement relations, compulsory arbitration in major 
disputes will not accomplish the purpose for which it is designed. It will not end 
strikes and lockouts. A law can only make an activity illegal; it cannot prevent 
l)er.sons from engaging in that activity. This is exactly the situation with reference 
to compulsory arbitration and strikes and lockouts. And we suggest that much of 
this is already occurring in the United States. 

Furthermore, since 3901, Australia has had a system of compulsory arbitra- 
tion. An analysis of the Au.<ralian system can lend valuable insights into the 
process and problems of the arbitration method in general. In Australia, each of 
the six Australian stiites has its own arbitration mec:hanism. In addition, at the 
Australian federal level, there are two distinct components to tlie arbitration 
machinery, the Conciliation and Arbitration Commission and the Commonwealth 
Industrial Court. The first nt&ge of compulsory arbitration in Australia occurs 
when an unresolved dispute is referred by law to the Conciliation and Arbitration 
Commission. This Commission is composed of laymen supjwsedly exi)erienced in 
labor-management relations. If conciliation fails, the Commission renders its 
award by establishing the contract provisions whicli were in dispute. By law, the 
parties are bound to accept the award and abide by it during the life of the con- 
tract.. By its very nature, the system of compulsory arbitration permanently en- 
joins either side from engaging in a work stoppage to protest the contract 
provisions. 

Although the Auistraiian law says no strikes or lockouts can occur, individuals 
may choose to ignore tJie law. For this reason, the Commonwealth Industrial 
Cfiurt was established. This body enters into tlio dispute when one of the parties 
refuses to accept terms proposed by the Conciliation and Arbitration Commission. 
By establishing a second l>ody to enforce awards of the compulsory arbitration 
machinery, the Australians have effectively .separate<l the judiciary from the 
functions of conciliation and arbitration. If one or both parties are unwilling to 
accept the arbitrated award, the Commonwealth Industrial Court may order com- 
pliance or may render a court order preventing either side from contravention ol 
the award. Should this fail to produce compliance, the court may dcregister the 
union or the employer who is breaking the law. This has the" effect of legal 
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"black balling" of the organization. In addition, the court may fine the union 
and management officials or the unions and Industries themselves. If a strike or 
lockout does occur, the court is empowered to jail tlio.se who have caused the 
work stoppages. 

Despite the adoption of this compulsory arbitration procedure in 1904 there 
have been a large number of small strikes and strikes of national emergency 
proportion in Australia. Considerable differences exist betwi»«-n .s-trike activity in 
Australia and in the United States. Australian workers participate more widely 
in strikes. On the average, 14.7% of Australian nonagricultural workers are in- 
volved in strikes as compared to only 6.8% of American nonagricultural workers. 
However, the strikes in Australia tend to be of shorter duration. Bight times as 
luauy Australian workers are involved in strikes of one day or less than are 
Amerk-an workers. These conclusions have held true over many years. During the 
pre-war period of 1927-1940, twice as many Australians went out on strike as did 
American workers. However, these Austi-alian strikes caused only half as many 
tbiys to be lost as did the United States strikes. (Industrial and Labor Relations 
Keview, January, 1055, pages 170-171.) Thus, in Australia, although strikes are 
illegal, they still occur. Why they are not prevented by the compulsory arbitra- 
tion mechanism is a complicated question. As a practical matter, workers are able 
to engage in short strikes without fear of government retaliation. The workers 
know that it would not be feasible for the governmeut to punish the vast number 
of workers who engage in the extremely large number of short strikes that 
occur. The government does not wish to expend its energy and resources in 
punisliing workers who have caused no serious harm. 

In general, the majority of strikes in Australia last one day or leas. The reason 
for these short strikes lies in the local basis of union activity. Because compul- 
sory arbitration and the political nature of Australian unions have weakened 
the collective bargaining on a local level, the rank-and-file worker ol^en finds 
himself with a grievance for which he has no method of solution. In the United 
States, most union-management arrangements provide mechanism for i>eaceful 
re.solution of grievances. Few unions have established grievance procedures in 
Australia. Instead, the workers exert the pressure of "wildcat" walkouts upon 
their employer. This is usually enough to bring the grievance to the attention of 
both higher labor and nianngement offlcial.s and to start remedial action. 

One of tlie prime reasons suggested for the pa.ssage of H.R. 3o9t) is the preven- 
tion of strikes wliich would harm the national health, .safety, or welfare. How- 
ever, the Australian experience indicates compulsory arbitration can only make 
such strikes illegal; it cannot prevent them. 

An example in Australia is the eight-month strike in the copper industry that 
was settled in May, 1965. While the strike was in progress, one of Australia's 
largest exports was not being prwluced. Copper had to be imported rrom omer 
natinn.s. Australian business lost ?85,000,000 in foreign earnings. There was not 
even enough copper for domestic consumption. The nation had to pay out an addi- 
tional $02,000,000 to import tlie copper it needed during the strike. Other los.ses 
included workers' wages and profits to companies which depended upon the 
domestic supply of coi)|)er. Thus, under compulsory arbitration with the strike 
banned as illegal, a strike of tremendous proportions was successfully conducted 
for over half a .veiir. Even if the workers and their union leaders were severely 
punished for breaking the law, this would not recoup the los.ses that accrued to 
the nation. Nor is it certain that severe punishment for these individuals would 
deter other dis.salislieil workers from following the same path. 

On the subject of collective bargaining and compulsory arbitration, Arthur J. 
Goldberg said in a .speech made January 9,1907: 

••I do not believe a radically new approach is needed. And speclflcall.v, I am 
convinced that compulsory arbitration is not the answer » * * [C]ompulsory 
arbitration as an accepted and uniform method would be totally alien to the 
American temperment. Indeed, experience abroad has demonstrated that it will 
not work in any free society. 

••Tlie .syst(>m we have now. evolutionary as it is, reflects the genius of Ameri- 
can democracy in the industrial fields. I believe the same judgment can he made 
of it as Churchill once made of democracy itself, when he said that it is the worst 
system of government ever devised—except for all the others." 

Ir appe,irs from an examination of tlie Australian compulsory arbitration sys- 
tem that this is not the answer for labor-management relations. This is espe- 
cially true under tlie circumstances in the United States where it is evident that 
neither labor nor management see compulsory arbitration as the solution to our 
problems in tlie labor relations area. 
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It can be said generally that neither labor nor management, nor the experts 
In labor-management relations, seek compulsory arbitration but rather look for 
methods to improve the collective bargaining processes. To reach this conclusion, 
one need only examine the statements of these individuals involved in labor- 
management relations on a day-to-day basis. W. Willard Wirtz, former Secre- 
tary of Labor, said that there is "ritual unanimity of labor, management, and 
labor expert' rejection in this country of the idea ... of 'compulsory arbitra- 
tion'." Wirtz. Choice nf Procedures Approached to National Emergency Dispules, 
Emergency Disputes and Kati-onal Policy, 14J)-162 (1955). And as recently as 
January 10,1907, Mr. Wirtz said: 

"If collective bargaining were not strong enough or mediation not important 
enough, to stand tlie statement of the truth in a particulur case, then these 
processes would not work—and the penalty would be some form of compulsion." 
(Emphasis added). 

Theodore W. Kheel said in 1961: 
"The opposition of management and labor to compulsory arbitration as a 

national or state policy is so deep-rooted, except in a few industries subject 
to public relations, that there is little chance that it will be imposed in flie 
foreseeable future." 

Mr. Kheel said further in a speech made January 19,1967: 
"But no one as yet has devised a way to ban strikes without also destroying 

collective bargaining, and Congress is not about to .scuttle the bargaining process. 
Compulsory arbitration is the only alternative ever offered as a replacement for 
collective bargaining when strikes are banned." 

Joseph A. Beime, President, Communications Workers of America, AFL-CIO, 
said in a speech made January 13,1967: 

"In this dynamic American economy, the collective bargaining process Is es- 
sential to our hope for progress and growth. Throughout the past decades, this 
mechaniS'Si of negotiation between labor and management has creatively pro- 
duced a large variety of sociological innovations that have benefired, directly or 
Indirectly, an overwhelming majority of the American pojinlation." 

R. Conrad Cooper, then Executive Vice-President-Personnel Services, United 
States Steel Cori)oration, said in a speech made January 13, 1967: 

"I want to make a plea on behalf of collective bargaining in a free society. 
Too little evidence of its practice is seen today." 

Virgil D. Day, Vice-President-Personnpl and Industrial Relations Services, 
General Electric Company, said in a speech made January 9, 1967: 

"In current pressures to 'do something quick' about public inconveniencing 
strikes, I hope we can join together in persuading Congress to proc-eed on the 
basis that collective bargaining is useful machinery for reac'hing agreements, 
and that we need to improve the function of the machinery, the uses to which 
the machinery is put, rather than scrap it or, worse, prevent it from functioning 
properly." 

The late Walter Reuther, President of the United Auto Workers, said in a 
speech made on January 13.1967 : 

"I 'have great faith in the cnpahillty of free men. onr free institutions and in 
free collective bargaining. I believe that we can improve It. we can strengthen it, 
and I think we can make it equal to the complex challenges that we face in 
the future. And I believe that collective bargaining could provide a new and 
decisive dimension to our overall effort as a free society to try to translate and 
transform the 20th century technological revolution into a 20th century revolu- 
tion of human fulfillment." 

And on Labor Da.v, 1969, President Nixon made this i)ersuasive argument: 
"In an increasingly complex society, one in which so many elements depend 

80 heavily on one another, the process of collective bargaining must be strong 
and effective and exercised with self restraint on both sides. But this process 
cannot work unless the participants are free to reach their own decisions. This 
Administration will always respect that freedom. 

These are the thoughts and ideas of many people, including a nimiber of those 
mo.st intimately involved in labor-mamigemont relations. There is no universal 
demand for compulsory arbitration. Actually, the railroads have long been the 
limited breeding ground for the strongest pressures toward the adoption of com- 
pulsory arbitration. The Industry produced compulsory arbitration in 1916 and 
196.3, and even today the only significant pressure for compulsory arbitration 
emanates from this Industry—though airline management now appears to have 
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picked np the same theme. Railroad management has refused to adopt the 
procedures of collective bargaining. Railroads would rather have courts issue 
temiwrary restraining orders at the least hint of a strike rather than negotiate 
in good faith with labor representatives. The carriers' confidence in the avail- 
ability of court orders in this respect removes their Incentive to negotiate a 
settlement Furthermore, negotiators for the railroads knowing that their 
disputes will eventually end up before Congress attempt to achieve that end. 
In the past, this has proven advantageous to their position. It is impossible to 
conceive of an efficient, economical transportation system without collective 
agreements which the workers have helped determine. Top railroad management 
nevertheless continue to cry for "final and binding arbitration" of major dis- 
putes, which position is taken in H.R. 90>*9 submitted at their request. Thej 
arc aImo.st alone among corporate managers in this position. 

I have discussed collective bargaining versus compulsory arbitration In 
general terms, and I would like to mention the specific problems which would arise 
if H.R. 3r)96 were adopted as law. 

The legislation proposed by the Administration's bill goes much too far to rem- 
edy the defects which it states now exist under the Railway Labor Act If en- 
acted, H.R. S.'iOd would seriously Jeoimrdize the legitimate Interests of railroad 
labor. 

Although the Administration's bill states In its puriwse clause that the present 
procedures tend to encourage unwarrante<l resort to governmental Intervention 
rather than the utilization of collective bargaining processes to resolve disputes, 
no where within the bill does one find proposed procedures to limit governmental 
intervention and. In turn, require solution through the pure processes of collective 
bargaining including the right of labor to exercise the right to strike, an 
indispensable part of that process. Instead, H.R. 3596 requires more governmental 
intervention and longer periods of delay through the sticcessive layers of boards 
of inquiry, court reviews and injunctions. Presidential intervention, special 
boards and final offer section panels for the resolution of a national emergency 
dispute. Not only does the Administration's bill apply to major disputes, but 
it also deals with arbitration of minor disputes, as we use those terras under 
the Railway Labor Act. In .sum, these steps must be considered institutionalized 
governmental intervention. 

Another fallacy of H.R. .3.596 is its second premise or finding that present 
procedures for dealing with disputes in the transjwrtation industry have 
proved insufllcient to prevent disruption of transportation services. We do not 
believe this conclusion can be substantiated in the trucking, maritime, longshore 
and airline industries, and shall leave the rebuttal to th.nt argument to the 
organizations representing labor in those industries. The facts in the railroad 
industry are also to the contrary. Up to this year, there had been only four 
Instances of intervention by the President of the United States or the Congress 
In the forty-five years history of the Railway Labor Act. 

Furthermore, up to June 30, 1970, there had been created only 236 emergency 
boards, of which 57 were created in the period of enactment of the original Rail- 
way I^abor Act of 1926 to its amendment in l-9.'i4. Excejut for the aforementioned 
InterA-entlons, agreement was reached by collective bargaining following the 
recommendations of the emergency boards. Of further Importance is the informa- 
tion derived from the following breakdown of those emergency board cases: 

Emergency lioards: Percent 
122—Involved 1 railroad only  51.2 

?y?—Involved 1 airline only  14.0 
22—Involved from 2-.'i railroads  9.7 
1—Involved H airlines  0.4 
4—Involve<l railroads in 1 region  1.7 
1—Involved railroads In 2 regions  0.4 

31—Involved railroads in all regions (includes 3 Involving short line 
railroads only)  12.7 

5—Involved from 5-13 air carriers In all regions  2.1 
17—Involved the Railway Express Agency  7.2 

236—Total 100 
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An analysis of the Issues before these boards reveals that up to the last 15 
years the disputes were limited to individual properties or carriers. Further, as 
previously shown the emegency board procedures were rather effective in 
assisting the bargaining processes in those instances. However, as the carriers 
attempted to broaden the isssues and to seek Industry-wide bargaining, the col- 
lective bargaining procedures were affected, the emergency board features had 
le-ss elTect, and tJben first in 19(S3, then in 1967, again in 1969, 1970 and 1971, 
Congress has become Involved. In short, the tendency toward industry-wide 
bargaining, which was forced upon the rail organizations by management, 
appears to be one of the causes which has led to the breakdown in the procedures 
embwlied in the Act. In addition, our study shows that the heaviest volume of 
threatened strikes and accordingly the greatest number of emergency board 
cases occur during or after periods of military conflict which correspond with 
Inflationary  times. 

As the Committee is aware, there are hundreds of disputes each year in the 
railroad and airline industries. Most of these disputes are settled through col- 
lective bargaining without even the intervention of the Mediation Board. How- 
ever, several hundred disputes are annually referred to the Mediation Board. 
The interesting point is that very few of thes<! cases, actually only 2.S9f, ever 
result in work stoppages of 24 hours or more. This is made clear in the follow- 
ing table for the eleven-year period of 1959-1969 which was contained in the 
Board's publication entitled "Administration of the Railway Labor Act b.v the 
National Mediation Board, 1934-1970." 

Percent of cases involvi n? 
Mediation cases Work stoppages stoppages 

Fiscal year Railroads Airlines Total Railroads Airlines Total Railroads Airlines Total 

1 
1959  165 83 248 3 9 12 1.8 10.8 4.8 
i960  153 73 226 4 4 8 2.6 15.5 3.5 
1961  177 52 229 10 5 15 5.6 9.6 6.6 
1962  152 53 205 5 1 6 3.3 1.8 2.9 
1963  133 66 199 4 0 4 3.0 6.1 2.0 
1964  198 54 252 5 1 6 2.5 1.8 2.4 
1965  188 48 236 4 4 8 2.1 8.3 3.4 
1%6  200 36 236 3 I 4 1.5 2.7 1.7 
1%7  181 61 242 0 4 4 0 6.5 1.7 
1968  212 72 284 3 2 5 1.4 2.7 1.7 
969  306 37 343 6 4 10 1.9 1.2 2.9 

Total  2,065 635 2.700 47 35 82 (•) (0 0) 
Average per year 

for period 
195§-69  188 58 24ii 4 3 7 2.1 5.5 2.8 

Note Stoppages less than 24 hours not shown. 
• Not available. 

Source: NMB annual reports, 1959-69. 

In the fl.scal year ending June 30, 19C9, there wore onl.v ten strikes In both 
the railroad and airline industries which lasted over 24 hours. These statistics 
are a far cry from the proclamation contained in H.R. 3.596 that present pro- 
cedures for dealing with disputes have proved insuflicient to prevent serious dis- 
ruptions In the rail Industry composed of over STiO.OOO employees. 

The error in this assertion becomes more apfiarent uijon comparison of these 
disputes with work stoppages in industries not covered by the Railway Labor 
Act. Below we have inserted two tables taken from the Bureau of XaOonal 
Affairs' "Labor Relations Yearbook" for 1970 (p. 513), the source being the 
Bureau of Labor Statistics. 
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WORK STOPPAGES RESULTING FROM LABOR-MANAGEMENT DISPUTES' 

Number of stoppages        Workers Involved in stoppages   Man-days idle during period 1 

Period 
Beginning in In effect 

period   during period 
Beginning in In effect 

period   during period Number 

Percent of 
estimated 

working time' 

U6I.„. 
1962  
1963.... 
1964.... 
1965_.. 
1966.... 
1967.... 
1968.... 
1969.... 
1970 >... 

3. 367 . 
3.614 . 
3.362 
3.655 
3,963 
4.405 . 
4.595 . 
5,045 
5,700 , 
5,600 

1,450,000  16,300,000 0.11 
1,230.000  18.600,000 . IJ 

941.000  16.100.000 .11 
1.640,000  22.900,000 .15 
1.550,000  23.300.000 .15 
1,%0,000  25.400,000 .15 
2,870,000  42,100.000 .25 
2,649,000  49,018,000 .28 
2,481,000  42,869,000 .24 
3,300,000  62,000,000 .3* 

> The data Include all known strikes or lockouts involving 6 workers or more and lasting a full day or sliift 
or longer. Figures on workers involved and man-days idle cover all workers made idle for as long as 1 shift in 
establishments directly involved In a stoppage. They do not measure the indirect or secondary effect on other 
establishments or industries whose employees are made idle as a result of material or service shortages. 
' The figures for idleness as a percent of estimated total working time for 1961 through 1970 are revised to 

include agriculture and government. The results are lower than would be the figure derived from the previous 
method. 
' Preliminary estimates. 

Source: Bureau of Labor Statistics. 

WORK STOPPAGES-MAJOR ISSUES AND DURATION: 1%7 TO 1969 

(Includes Alaska and Hawaii. Issues data based on stoppages beginning in year; duration data on stoppages ending In year) 

Work stoppages 
Workers involved > 

(1,000) 
Man-days idle during 

year (1,000) 

Major issues and duration 1967       1968       1969       1967       1968       1969       1%7 1968 196S 

MAJOR ISSUES 

All issues    4.595 

General wage changes _    2.116 
Supplementary benefits  
Wage adjustments  
Hours of work -  
Other contractual matters  
Union organization and security. 
Job security.,  
Plant .idminislration  
Other working conditions  
Interiinion or intraunion matters 
Not repoited  

DURATION 

All stoppages _    4.583 

Iday  579 
2 to 3 days  659 
«to 6 days  651 
7 to 14 days-  953 
15 to 29 days  715 
30 to 59 days  570 
60to89days  224 
90 days and over  232 

5.045     5,700     2,870     2,649     2.481   42,100   49,018     42,869 

. 2,116 2,544 2,829 1,850 1,550 1,264 30, 300 35,852 27,473 
62 93 71 16 40 16 238 487 320 

248 248 
6 

292 
7 

99 
2 

86 
1 

144 
1 

830 
5 

513 
6 

1,256 
7 16 

47 89 88 41 48 lb 321 760 259 
586 513 593 114 112 250 6,450 4,151 7.466 
232 180 190 105 143 76 1,150 1,570 2.273 
701 726 882 488 461 513 1,660 4,508 2,848 
104 142 226 51 68 99 281 461 443 
470 475 500 102 136 101 892 697 499 
22 29 22 3 4 1 14 14 16 

5,045     5.690     2,860     2,657     2,362   38,400   53,575     37.312 

540 726 254 202 237 254 202 237 
685 807 746 251 301 1,240 511 596 
692 756 223 284 324 726 946 1,038 
,047 1,111 461 511 416 2,710 3,486 2,652 
847 952 268 286 384 3,680 4,151 5.196 
690 792 522 754 372 9,600 17, 012 10,154 
28,3 272 262 179 140 11.000 8,148 6.236 
261 274 120 190 188 9,200 19,121 11.203 

• Workers counted more than once if involved in more than 1 stoppage during year. 

Source: Department of Labor, Bureau of Labor Statistics; June or July issues of Monthly Labor Review, and annual 
tulletin. Analysis of Work Stoppages. 
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From these statistics In all Industry, we can see that from 1961 to 1969 to num- 
ber of stoppages has increased by %rds, the number of workers involved has 
more than doubled, and the man-days Idled in establishments directly Involved in 
a stoppage has been multiplied four times. The second table indicates that 
toward the end of the decade the number of work stoppages concerning wages is 
almost equal to the total numl)er of stoppages on all issues in the first year of 
the decade. We believe these statistics establish that (1) the performance for re- 
solving disputes under the Railway Labor Act has been far better than the 
record in all industries and (2) the major cause for the breakdown in the labor 
relations machinery has resulted to a large extent from the government's in- 
ability to control the inflationary pressures created by certain policies engaged 
in toward the end of the decade. Conversely, the high marks that the Secretary of 
Labor has given other industries doesn't hold water. Taking these statistics as a 
whole, the administration's bill would necessarily have to be the first step, as we 
previously said, for changing the entire philosophy of collective bargaining ap- 
plicable to all industries. 

Consequently, It is fair to observe that the underlying assumption of need for 
the drnstic leRislation projiow'd art^ simplistic and fal.sc. The OTerconceJitratlon 
of the Administration on the few Isolated Instances of Congressional or Presi- 
dential intervention have blinded its appreciation of the overall efficacy of the 
Railway Labor Act. Fundamentally, this stems from a failure to perceive the 
causes of labor unrest. Rather, the problem has been viewed solely from the 
standpoint of procedures with an assumirtion that they are at fault If one were 
required to catalogue the causes of major labor disimtes. we would have to con- 
tain In that list the inflationary forces; rank-and-flle unrest, including the re- 
sistance to change in many productivity-work-rules disputes and the failxire 
of management and lack of cooperation of government to provide adequate Job 
insurance and retraining programs; imposition upon the collective bargaining 
process to accomplish too much, i.e., social and welfare gains; jurisdictional dis- 
putes : governmental interference; Inability of existing governmental agencies 
and the failure to follow defined time limits; the attitude and initiative of the 
parties, wherein we would include lack of authority in the nojrotiators (hoth from 
the standpoint of ratification on the part of some unions and the subsequent ai>- 
proval of the chief executives of the railroads) ; and the accumulation of local 
grievances on railroad properties due to design or the lack of authority in the 
suliordinate official iiersonnel to dispose of them prior to exhaustion of all 
grievance handling machinery. As one can see. most of these cau.ses are not even 
attacked or even mitigated by the so-called new procedures- The real reason for 
this is simple. Tliis is the one point at which the Administration, as well as the 
general public, have the least understanding of what to do. And, really, the only 
solution that they have been able to present out of their frustration is the typical 
final all-or-nothing approach. 

Tims. let us examine the cure proposed by the Administration for denling with 
the innjor di.sputes in the railroad industry and, in particular, the resolution of 
national emergencies. 

PROPOSED 8ECTI0IT 6 OTIANGEB 

Any cfinsideratinn of the emergency disputes provision of the proposed legisla- 
tion must start with the notire provisions of Section 6. Under this section, as it 
would be Amended hy the Administration's bill, parties are to go from the present 
procedure of open-ended agreements to the system common In Industries .subject 
to Taft-Hartley where contracts hfive fixed termination dates. But this is not all 
that Section 6 as amended does. Deleted from its provisions are the status quo 
requirements of present law. Section 6 now contains the Important provision 
that "rates of pay. rules or working conditions shall not he altered by the 
carrier until the controversy has been finally acted upon" as required under 
the Act. 

Howpver. no corresponding st.Ttus nuo renuirement is contained in proTX)se<1 
Section 6. Thp onlv freeze on terms and cnnc'itions in proposed Section « Is the 
requirement that for a period of sixty days after notice of intended modification 
or termination or until the expiration date of this agreement containing such 
terms and renditions, whichever occurs later, no change may be made. This 
raises problems. 

Suppose the parties do not reach agreement within the sixty days contemplated 
bv revi.sed Section 6. VThnt nre the rates of pay. rules and working conditions in 
effect upon expiration without a new agreement? True, the alternative procedures 
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when applied appear to reestablish tlie former terms and conditions of employ- 
ment, but there can be a very definite hiatus between the termination of the 
former agreement and the status quo as set by the use of those procedures. 

Take another problem. In Manning v. American Airlines, Inc., 329 F. 2d 32 
(2d Cir., 1964) the carrier soncUt to discontinue a check-off agreement upon 
passage of a fixed expiration date in the agreement establishing the check-off. 
The union resisted the cancellation on the basis of the status quo requirements of 
Section 6. The carrier contended Section 6 was inapplicable because the agree- 
ment contained a fixed termination date. The court held with the union on the 
grou:ids that regardless of the termination date in the agreement the intended 
change by the carrier brought the matter within Section 6 and with it the require- 
ment that the status quo be maintained until compliance with all the retjuire- 
ments of the section. What becomes of the law established by this case in the 
light of the Administration's removal of the .status quo requirements? 

Take an even more important recent decision of the Supreme Court of the 
United States. In Detroit <t Toledo Shore Line R. Co. v. Transportation Union, 
24 L. Ed. 2d 325 (Dec. 1969), the Court held that under the status quo r-jquire- 
ments of Section 6 of the Railway Labor Act which forbid a carrier from taking 
unilateral action altering rates of pay, rules or working conditions while a dispute 
Is pending before the National Mediation Board, a railroad may not make out- 
lying work assignments away from its principal yard even though there was 
nothing in the parties' collective agreement which prohibited such assignments. 
It therefore upheld the issuance of an injunction agalni^t the carrier's effectuation 
of the change pending negotiation. What becomes of the l)eneflts of this decision 
to railroad labor? Presumably they would die uiwn the elimination of the status 
qno requirements of Section 6 since there are no counterjjart requirements in the 
proposed new Section 6 aside from the sixty-day i)eriod. 

In the light of the foregoing, suppose a Section 0 notice by n carrier. After the 
expiration of the .sixty days or tlie agreement whichever is later, the carrier 
will put its notii-e in effect. If the employees strike, there i.s grave danger that 
they will be enjoined, at least by the District Court. Even If the Court of Appeals 
reverses, months or years may pass. Moreover, carriers may In the absence of 
the restraint imposed by the f)etr(rit d- Toledo Shore Line decision of the Su- 
preme Court do what they there attempted—fail to serve a Section 0 notice hut 
unilaterally put into effect a change in rules or working conditions. If the em- 
ployees strike, the carriers would claim the dispute is a minor dispute subject 
to arbitration under newly proposed Section 3, First (1) and seek injtinctive 
relief. 

There are other problems presented by proposed Section 6. 
Tlie nmnner of transfer to a fixed date system is complex. The date for service 

of the first sixty-day notice shall l>e set by agreement. But if the parties are un- 
able to agree, then the- date shall be fixed by arbitration under Section 3. Flrst(i) 
of the Railway Labor Act. The arbitrator shall take into consideration the "prob- 
able intention" of the parties as revealed by custom and practice. The date may 
not be set more than two years after enactment of the Act. 

There is th<> gravest danger tliat no Section B notice, includinu a wage notice. 
could be brought to a bargaining session for two years. Consider: tlie pflrties 
bargain to fix a date. If they cannot agree, an arbitrator must be anpointed, 
etc. Ultimately the arbitrator rules. Only then "may" the notice !« served. Pre- 
sumably a notice served prior to the award would be invalid. If the art)itrator 
set.«) the date at less than two renrs. there might lip a nmrt challenge to the 
award. But let us dismiss this possibility. The process in any event would take 
months, and when we add whatever time the award would allow, i>lus the sixty 
days Itself, it is clear that the two years or tlie better part of that period would 
pa.ss, particularly if a carrier was anxious to stall. 

Finally, there is the problem cansed by the .Administration bill's elimination 
of the Norris-LaGuardia Act and the effpct of this on Section C notices served 
by unions to prevent tmUateral changes. The carrier seeks its injunction. Here- 
tofore, Xorris-LaGuardia was a protection in this area. Xow it will no longer be 
applicable. 

Section 403 of the propose<l Act states that the N«»rris-LaGiiardia Act "shall 
not be applicable to any judicial proceedings brought under or to enforce the 
provisions of this .\ct." Since the Act amends the Railway Labor Act and the 
national disputes section of the Labor-Management Relations Act the argument 
will be advanced that Norris-I>aGiiardia is dead for purposes of Section 6 azid 
protmbly for all Railway Labor Act purposes. 
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Xote that the Inapplicability is total. Even Section 8 of the Noms-LaGtiardia 
Act (29 use §108) is inapplicable. Thus, a caiTier may obtain an injunction 
without making "every reasonable effort" to settle a disi)ute. Likewise Section 7 
(2ft use § 107) will not apply. Tliero will be no opportunity to show unlawful 
acts. The sole restriction will be the usual equity standards for the Issuance of 
Injunctions. Presumably, we will revert to "government by injunction" with all 
the evils we knew before 1932. Indeed the courts will have additional sanction 
for intervention because the projwsed Act creates riRhts of court review in sev- 
eral key instances. Moreover, carriers may use Section 401 (suits by and against 
representatives) as an additional basis for Intervention by injunction. 

NATIONAL   EMERGENCY   PROVISIONS 

As has been shown, the Administration's bill eliminates the existing proc-edures 
for resolving emergency disputes under the Railway Labor Act (Section 10) and 
substitutes the exi.sting provisions of Title II of the Taft-Hartley Act (proposed 
as Part A) plus a new set of procedures contained in Part B of this Title. 

Dealing first with Part A, tlie President may invoke these provisions whenever 
there is a strike or lockout, threatened or actual, which affects "an entire in- 
dustry or a substantial part thereof." Presumably a strike against any major 
carrier could be deemed to affect a "substantial part" of an industry. The Presi- 
dent would appoint a board of inquiry to investigate the issues and ascertain the 
facts by holding hearings and report to him but without making any recommen- 
dations. If no agreements resulted through the board of inquiry, the President 
then could direct the Attorney General to seek an eighty-day injunction. Trans- 
portation industry cases would be heard by a three-judge court with a direct 
appeal to the Supreme Court. After the injunction is granted, the irarlies are 
directed to make "every effort" to settle tlie dispute. If there is still no .settle- 
ment, the board of inquiry is then reconvened and is required to report to the 
President within sixty days as to the position of the parties and the employer's 
last offer. If the dispute still is not settled, the National Labor Relations Board 
is directed to take a vote among the employees with resi^ect to the last offer 
of the employer. This step is to he taken within fifteen days. The National Labor 
Relations Board then reports to the Attorney General within five days and 
thereafter the District Court is to dissolve the injunction. The employees are 
then free to strike. The President reports to Congress and includes in his report 
the findings of the board of inquiry, the results of the NLRA balloting and his 
recommendations. 

AVe now move to the second level under proposed Part B of the LMRA. Under 
Section 214 of the Labor Management Relations Act as it would be amended, 
"within ton days" before the injunction is dissolved, tlie President may move 
into the controversy and may select any one of three choices. The choices are 
an additional thirty-day coollng-off period (§217); partial operation (S218) 
or final offer selection (§ 219). Presumably this would be during the period that 
the NLRB was taking its vote among the employees. At any rate, it is clear that 
the President is to act before the infunction is dinsolved. Among tlie choices open 
to the President is the choice not to select any of the tliree options given to him. 
If this is his choice, then he is to submit a supplemental report and recom- 
mendation to Congress. If the President selects one of the three choices, then he 
is to give appropriate notice to Congress. Congress may reject the choice, and 
in that case the President is to make a .supplemental report or recommendation 
to Congress (§216). If Congress does not reject the Presidential choice, then 
the President will proceed to implement his choice. 

Under Section 217 (additional cooling-ofif period) the President may direct 
the parties to maintain the status quo respecting terms and conditions of em- 
ployment. There will be bargaining for an additional thirty-day i>eriod with 
the mediatory assistance of a board of inquiry and the Federal Mediation Serv- 
ice. If this docs not result in an asreement, presumably thp injunction will be 
lifted and the employees may strike. It should he noted, however, that the 
proposed legislation nowhere provides specifically for lifting of the eighty-day 
injunction after the expiration of the thirty-day cooling-oflf period. 

The second of the three choices is "partial operation" under Section 21R. The 
President appoints a special board which is instructed to make a determina- 
tion* whether and under what conditions a partial strike or lockout would ai>- 

•The propospd Act appears to use the words "determination" and "order" Interchnntr*- 
abl.v. Ilsually only "orders'" are gpeclflcally subject to court review. There may be litigation 
over this question. 
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penr to be sufficient in economic Impact to encourage the parties to make con- 
tinuing efforts to resolve the dispute. The hoard may determine tliat a partial 
strike or lockout cannot take place in accordance with such criteria. It so, It 
shall so report to the President. Presumably, although this is by no means clear, 
the parties have a right to court review of such determination. The Act is silent 
as to what is the next step. Is the union entitled to a lifting of the injunction? 
We reach an anomolous situation: a board could determine that a partial 
strike should not be permitted. Presumably neither would a full strike be per- 
mitted. The result may be that the union is deprived of any bargaining power 
what.soever. 

On the other hand, the special board might i.ssue an order permitting a par- 
tial strike and lockout for 180 days. The 180 days apparently starts from the 
date of the order and thus comes after the eighty-day injunction, the ten days 
allowed the President to make his choice and the thirty days allowed the board to 
rule. An order allowing a partial strike or lockout is "conclusive" unless found 
'•arbitrary or capricious" by the District Court. Suppose that the court docs hold 
that the order is arliitrary or capricious. What happens then? Does the matter 
go back to the si)ecial Iward for a new order, or does this mean then that the 
eniplo.vees are entitled to a full strike? Are they entitled also to a lifting of the 
injunction? 

The last of tlie three choices is "final offer selection" under Section 219. The 
parties are directed to submit a "final offer" and an alternate final offer. There 
follows five-day bargaining and if that does not succeed in resolving the dispute, 
tlien the parties .<ire directed to sjiend two days trj'ing to agree upon the members 
of a final offer selector panel. If they are not able to agree upon the members, then 
the President Is authorized to appoint the memlters of a panel. Tlie panel is di- 
rected to hold Informal hearings. During the informal hearings the government 
h.is no right to participate. The he.irings shall )>e completed within a thirty-day 
period. The panel at no time shall engage in an effort to mediate or otherwise 
settle the dispute in any manner other than that prescribe<l by Section 219. From 
the time of its iippoiiitmeiit iitifil the panel makes its selection, there shall be no 
communication by tlie iiombcs of the panel with third parties. The panel may 
not compromise or alter the final offer that it .selects. Selection of a final offer 
shall t>e V>ased on the content of the final offer and no consideration may lie given 
to and no evidence shall be received concerning the collective bargaining in the 
dispute, including offers of settlement not contained in tlie final offers. Tlie panel 
should select the most reasonnl)le. in its judgment, of the liiml offers .submitted 
by the i)artics, taking into account five factors set out in Section 219(k). These 
are: (1) past collective bargaining contracts; (2) comparison of wages, hours 
and conditions of employment with wages, hours and conditions of employees 
doing comparable work; (3) comparisons of wages, hours and conditions of em- 
ployment as reflected in Industries in general and in the same or similar indus- 
tries; (4) security and tenure of employment with due regard for the effect 
of technological changes on manning practices, the public interest and other fac- 
tors normally considered in the determination of wages, hours and conditions of 
employment; and (."i) the public interest and other factors normally con.sidered. 
The determination of the panel is conclusive unless found "arbitrary and capri- 
cious" by the District Court. Once again the proposed legislation does not sjiell 
out what happens if the District Court finds the selection to be arbitrary and 
capricious. Does it send the matter back to the panel for another trial? Does the 
court ir.self make the .selection? 

Altliougb three new procedures will be available, only one of them is likely 
to be regularly emjiloyed by the President. That one Is "final offer selection." 
The purported justification for offering the President three choices is that It 
Is designed to keep the parties guessing as to which one he will employ and 
therefore encourage the iKirtles to collective bargaining. The fact is that an 
executive confronted with what is regarded as a national emergency dispute 
will be under pre.'^sure to terminate the dispute and thus would be imi)elled 
to the "final offer selection." 

A. Additional Thirty-Day Cooling-Off Period.—First let tis consider the addi- 
tional coollng-off period of thirty days. This follows an eighty-day cooling-off 
period. If the parties have been unai)le to resolve their dispute in an eighty-day 
period. It is unlikely that an additional thirty-day period would effect a resolu- 
tion. A President faceil with this fact and knowing that at the end of the thirty- 
day period a strike or lookout may occur probably would reject this choice. 
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B. Portia! Operatimi.—The second choice, partial operation, presents even 
greater complications. Only two criteria for its use are specified : first, whether 
a partial strike or lockout could take place without imperiling the national health 
or safety; and second, whether the partial strike or lockout would have a suffi- 
cient economic impact to encourage the parties to resolve the dispute. These 
criteria are broad—and vague. Moreover, they look in opposite directions. To 
the extent a strike or lockout does not imperil national health or safety, it is 
unlikely to have sufficient economic impact to encourage settlement To the 
extent it has economic impact, it is likely to imperil national health and safety. 
Application of these contradictory criteria involves extensive and comities in- 
quiry into market considerations, competition, and other economic couse(iuences 
of partial operation on the employer, the union and the public. The Board is re- 
quired to make its determination witliin thirty days and hold a hearing in rela- 
tion thereto. Even with the assistance of ex^HTts and consultants provided for 
by the Act, it would be difficult to arrive at an intelligent decision within he 
thirty days provided. If a partial strike or lockout were permitted, there would 
be a long period—up to 180 days—of tension. If the dispute were not settled, 
then the President doubtless would a.sk Congress for an ad hoc solution. Should 
the Board determine that a partial lockout or strike is not feasible under the 
criteria, once again the President probably would ask Congress for an ad hoc 
solution. 

There is an additional objection to the partial operation provision. Thin pro- 
vision represents the first explicit recognition by Congres.s of a right by the 
railroads and airlines to lock out employees. A lockout involves a shutdown 
of the facilities. Such a shutdown cannot be reconciled with an obligatiou im- 
der law to provide transportation services to the public. In effect, the portial 
operation provision constitutes a repeal by implication of vital provisions of 
the Transportation Act Moreover, such a provision would provide supiKirt 
for the carriers' contention that all operations may be shut down during a col- 
lective bargaining dispute. 

C. Final O^cr Selection.—The third choice, final offer selection, is the one 
which the President is likely to choose in every case. It has the strong at- 
traction of brlngiug a di-spute to an end. The basic assumption uuderl.ving 
this choice is tliat it offers an equal threat to employers and uuiuiis. It 
presumes that it will encourage the parties to arrive at a -settlement by nego- 
tiation. Should the negotiations fail. It presumes that each party's final offer 
would be "realistic." that is, sufficiently fair to make it attractive to selectors, 
but with just an edge of advantage for the side making ir. Less would make 
it unacceptable to the selectors; more would be needless sacrifice. It l.s con- 
ceivable that the union's final wage offer is less than the csirriers; and, in this 
dilemma, which should the.v choose. 

Consider for a moment the complications which could arise imder the game 
of Russian roulette. The typical pattern of bargaining in the railroad industry 
In recent years has been that when a union presents its wage package tlu' rail- 
road serves demands for sweeping rules changes. Accordingly, a Board that 
chooses an offer which in its opinion represents the fairer offer is apt to be 
making decisions not only with relation to a wage jtackuge, but also with re- 
lation to rule.s. lu the operating crafts, such as locomotive engineers, wage is- 
sues are rarely presented in a pure form, but often involve questions of dif- 
ferentials, mileage comixjneuts, arbitruries. and operating rules. Under the 
present system, they are not all raised at the same time. With the fixe<l termi- 
nation date on all collective agreements, however, the entire package would be 
open. If industry-wide bargaining in a craft became the norm, the eoiupliclty 
of this feature would be compounded by the differences in the rules on each 
property which differences arose from the distinctive features of each rail- 
road. But the decision of the Board with relation to tin- final offer .<ielected 
must be made within a jteriod of thirty day- from the time the PresMent di- 
rects the parties to submit tlu ir final offers to the Se<retary of Labor. lu 
IX)int of fact, because of the three-day interval (for submission of offers) the 
five days (set aside for bargaining after the i)arties receive each other's of- 
fers), and the two days set aside for sele<tion by the parties of the three- 
member selection iianel, the Board is left with only twenty days to mr.ke a 
decision on these complex matters, assuming it convenes immediately upon 
selection by the parties or the I'residcnt 

Demands which were only casually referred to In the negotiations might well 
be included In the final offer, and as to these demands the parties would come to 
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the hearing wlthont any collective bargaining on the Issues and inadequately 
prepared to meet the Issues involved. In order to be prepared, it would be 
necessary for a rallrond union to assume that every demand made by the carrier 
in its counnter-offer might well be included in its final offer, and accordingly 
prepare testimony for presentation to the Board during its bearings on all such 
issues. This would place an intolerable burden upon a union. Apart from this, 
at least in the railroad industry, the Board would be presented with problems 
Involving changes in work rules which call for an exceptionally high degree of 
experience and understanding of railroad jargon. 

There are other important objections. "Final offer selection" does not take Into 
account the fact of life of trade unionism. The leaders of a trade union represent 
a coastituency. That constituency measures the effectiveness of their leaders 
primarily in terms of what they achieve in the collective bargaining process. 
The expectations of the constituency may he unrealistic btit they play an im- 
portant role in the initial bargaining demand.s. In almost all instances the mem- 
bers of a union will accept In a collectively bargained settlement substantially 
less than the initial demands. But It is naive to a.ssume that the leadership 
can afford to take responsibility for making an offer far below the initial de- 
mands—an offer which may become the final offer selected. 

It should also be noted that the panel selectors are not free to exercise their 
own discretion. In fact, they are forbidden to engage In mediation and prohibited 
from receiving suggestions from third parties. They are limited solely to choosing 
a contract offered by one side or the other. Neither contract offered may l>e fair. 
Neither contract offered may reflect Uie balancing of interests which should be 
ilie hallmark of a collective agreement. They are not given authority to change 
the contract proposals submitted. Irrespective of what the evidence shows, the 
only determination they can make is that one offer is fairer than the other. 
But this determination is not the same as a determination that the offer Is a 
fair and a reasonable resolution of the conflicting interests of the parties. 

The Administration contends that the final offer selection "does not contain 
those asi)ects of compulsory arbitration which are mconalstent with free collec- 
live bargaining." Tliis assertion is based upon the fact that the offer selected 
represents the offer of one of the parties rather than a decision imposed by the 
selectors or an outside agency. True, but this a vice, not a virtue. One party Is 
saddled by law with his adversary's draft of a collective bargaining agreement. 
He must accept this agreement. He must accept It under compulsion of law. It 
is the use of governmental power to enforce a unilateral decision of one of the 
parties to a labor dispute—the antltliesis of collective bargaining. 

EVALITATION OF PBOFOBEO CHANGES IK MINOR DIBPITrES FB0VI8I0NS 

There are a number of important objections which legitimately may be made 
to the legislative changes sought by the Administration in the handling of minor 
disputes in the railroad industry. 

First, the proposed Congressional findings do not sui>port the alleged legislative 
purpose. In Section 2(b) (5). Congress declares Us puri>ose and policy to assure 
so far as possible that no strike or lockout in the tninsportntion iudu.stry. or 
a suhst!\ntinl part thereof, will Imperil the national health of safety—"by amend- 
ing tlie Railway I/abor Act to eliminate reliance ujjon governmental machinery 
or intervention for adjusting grievances. . . ." .Accordingly, the proposed bill 
eliminates government-sponsored grievance arbitration and substitutes private 
arbitration by the parties. 

However, as anyone with an understanding of the Railway Labor Act knows, 
the settlement of minor disputes has not had an.v bearing on national or local 
strikes or lockouts in the railroad Industry, at least since the Chicago River case 
in 1057. Since the carriers may refer minor di-sputes to the NRAB unilaterally 
they can and do avoid strikes over such disputes. Indeed, over our objection In 
the courts, the carriers have often been successful in submitting what would be 
"major" disputes tn the NR.\B, thereby enjoining strikes over matters which 
ought not to be enjotnnble under the Railway Labor Act. Moreover, even if strikes 
over minor disputes were not enjoyable they could hardly result in national 
emergency disputes since such disputes involve tiie employees of one carrier only. 
In short, grievance and minor di.simtes have no bearing on national or local 
emergency disputes in the Industries covered by the Railway Labor Act. 
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Accordingly, whatever may be said about industries outtide tlie R.iilwny I^il'or 
Act wliere grievance and contract interpretiition du^putes are not subject to 
compulsory arbitration, there is no need for altering the Railway Labor Act 
scheme of settling minor disputes, at least on the puriKntwl ground that siioli 
change is essential to avoid national emergency strikes or lockouts. The findings 
upon which the pi"oposed amendment is ba.swl are paliinbly erroneous. 

Second, no industry otlier than the railroads and airlines has the federal gov- 
ernment imposed compulsory arbitration of minor disputes. Even the propo.sed 
bill does not impo«' it in the non-Railway Laibor Act indastries. Compul.sory 
arbitration of min..'- disputes in the railway labor field had ir,s genesis in the 
1934 amendments. Tliose amendiuents were proiKised by the government and suiv 
ported by both the railroad labor unions and the carriers. There is no rationale 
justification for requiring compulsory arbitration of minor railway disputes 
while, on the other hand, amending the Act to remove the existing quasi-govern- 
mental machinery for handling those disputes. If. unlike in otlier industries, the 
government continues to require compulsory arbitration of minor disiuites. tlie 
existing machinery should also be retained. 

Third, only four years ago, Congress had before it the overall question of the 
workings of the NRAB. Congress determined only to create P.L. Boards in 
order to expedite decisions. It also made other changes not here relevant as 
to the finality of money awards and review of awanls. Xo one suggested to 
Congress and Congress at that time did not contemplate scrapi>ing the entire 
Adjustment Board procetlures. There was no need for sueli chiinge then and 
there has been no evidence offered to support such dissolution now. In its most 
current report the NMB has given no indication whatever that the method of 
liandling minor disi)tttes under the Railway Lal>or Act Is not functioning well. 
See Thirty-fifth Annual Reiwrt of the NMB, 1969, pp. 43-47. On the contrary. 
NMB observed that in 1909 the NRAB disi>osed of 1.724 oas(« while r<>ceivlng 
only 978 new cas<»s and that P.L. Boards during 1969 had disi)ose<l of 1,652 cases 
{Ibid at 45 and 47). Thus, even If the government were to argue that the ch:inge 
from public to private arbitration ought to be made l)ecause of the delays in- 
curred in the Adjustment Board procetxllngs the fact i.s tliat the delays have been 
materially reduced. Moreover, there is no assurance whatever that in shifting 
from the NRAB and P.L. Board systems to private arbitration that there would 
be any reduction in the delays Incurred in the arbitration process. 

Fourth, there are numerous other problems created by the proposed legisla- 
tion. Some illustrations follow: 

(a) Section 202(b) of tlie proposed bUl provides that dLsputes pending before 
the NRAB may be removed "by the grievant" to the private arbitration process 
if the dispute is not then being heard by the NRAB. Who is the grievant? The 
employees? Ordinarily, submissions to the NRAB are made not by the grievant 
but by the union representative on his behalf. Can the union remove submitted 
cases to the private arbitration process under the proix)sed biU? 

(b) Section 202(b) does not expressly state that the awards rendered in pri- 
vate arbitration shall be final and binding. While it is probably Intended that 
the awards of private arl>itratoi-s are to be final and binding, an argument 
could be made tiat this was not the intent of the bill. For example. Section 3, 
First(m) of the Railway Lal>or Act expressly provides that awards of the 
NRAB "shall be final and binding upon both jjarties to the disi»ute." However, 
that section relates only to awards of the Adjustment Board and the Adjust- 
ment Board passes out of existence with the proiwsed bill. Moreover, the pro- 
posed bill provides with respect to private arbitration that such "arbitration 
shall i)revail with respect to such disputes until such time as tlie collective 
bargaining agreements between the parties contain no-strike, no-lockout clauses 
and provisions for grievance macliinery terminating in final, binding arbitration." 
(Emphasis suppllefl.) It might therefore be argued that until such time as the 
parties agree to final and binding arbitration of dlsi)Utes the awards of private 
arbitrators are not final and binding. 

(c) The proposed legislation does not specifically amend Section 3. First!p> 
or (q) of the Railway I^abor Act except to tlie extent that the amendment to 
Section 3 First(I) abolishes the NRAB and P.L. Boards. Section 3, First(p) 
provides that the unions may seek enforcement of awards against carriers In the 
district courts and that on the trial of such enforcement proceedings the findings 
and orders of the Adjustment Board "shall be conclusive on the parties" and 
further that the union shall be allowed a reasonable attorney's fee If It prevails 
on the merits. This subsection also provides that the court niay not sot aside an 
order of the NRAB "except for failure of the division to comply with the re<iulre- 
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ments of this Act, for failure of the order to conform, or confine Itself, to matters 
within the scope of the division's jurisdiction, or for fraud or corruption by il 
member of the division making the order." Under the proposed bill, it seems clear 
that the entire section on enforcement will drop out of the picture—even though 
it is not expressly repealed by the proposed legislation—because the preuiiso of 
tbe present language is the enforcement of orders of the Adjustment Board which 
is dissolved. This repeal may be of serious consequence to the unions and en- 
courage the carriers to drag their heels on otherwise valid claims. The standards 
for tlie limitations of judicial review of awards rendered by the NRAB under 
the Railway Labor Act have been long and painfully establislied in the courts. 
There have been numerous cases on the scope of review. In substance tliey hold 
that it is very limited. See Qunther v. San Diego and Arizona E. R. Co., 382 U.S. 
257 (1905). 

Similarly, under Section 3, First(Q) unions or carriers may seeJi review of 
adverse NRAB awards in the district courts. While the courts are given power 
to afflnn the order of the Board or to set it aside in whole or in part <>r may 
remaad the proceeding to the Board for such further action as it may direct, on 
such reriew the findings and orders of the division of the Board "shall be con- 
clusive on the parties" and the court may not grant relief except for the same 
limited reasons set forth in Section 3, First(p). These limitations on judicial 
review vrith respect to NRAB awards are not made applicable to awards 
rendered by private arbitrators under Section 202(b) of the proposed legislation. 

(d) While technically not within the scope of this portion of our analysis which 
deal.s with minor disputes, attention should also be drawn to the fact that Sec- 
tion 402 of the i)roposed bill repeals entirely Section 5 of the Railway Labor 
Act. Section 5. Second of the Act imposes the duty on the NMB of interijreting 
the specific terms of mediation agreements. Since 1934 the NMB has disposed of 
116 cases under this provision of the Act. Tliirty-fifth Annual Report of the 
NMB, 1969. p. 44. Under Section 202(g) of the proposed bill all functions of the 
NMB which in the judgment of the President are primarily related to me<llation 
shall be transferred to the Federal Mediation and Conciliation Service. The ques- 
tion arises whetther the NMB's interpretative function under Section 5, .Second 
of the Railway Labor Act is to be transferred to the Federal Mediation and Con- 
ciliation Service. Even if it could be considered as a transferred fimction, where 
in the amended Railway Labor Act is there any provision or authority for inter- 
pretation of mediation agreements since Section 5, Second is repealed? 

In summary, we ral.se the following objections to the Administration's bill. The 
status quo provisions contained in pre.«ent law should lie strengthened rather 
than eliminated as propased by H.R. 3.'i96. The proposed mechanism for con- 
verting from open-end agreements to fixed expiration dates could delay for two 
years the right of a union to demand even wage changes. The elim*ination of 
Norris-LaGuardia's applicability to any judicial proceedings under the new law 
will prejudice Section 6 notices served by unions to prevent unilateral changes by 
carriers and invites the resurrection of unrestricted "government by injunction." 

The Administration's proposals for resolving emergency disputes are based 
upon invalid and unsupportable findings: would unavoidably cause more rather 
than less delay in the resolution of such disputes; violate the premise upon which 
they purport to be based of encouraging more collective bargaining by introduc- 
ing more rather than less governmental intervention; expre.ssly invite the courts 
into the negotiating proces.s at several crucial points, thus opening the door to in- 
junctions, appt>als and attendant delays; and realistically apprised the so<'alled 
three choices of action dissolve Into one, the final offer selection, which is an un- 
acceptable method for resolving disputes. 

Viewed as a whole, the Intricate and time-consuming provisions for resolving 
emergency disputes are undeservedly punitive and oppressive. They appear to 
rest on the supposition that strikes in the transportation industry resiilt from 
hot-headed actions by imjietuous union representatives. By way of illustration, 
the Administration's bill selects as one of its three methods of resolving emer- 
gency disputes the "cooling-off" concept—as though the Government was dealing 
with a brawl over trivia. 

The realities are quite different. Railroad labor disputes of national conse- 
quence arise out of serious economic issues, particularly today when inflation 
ravages paychecks. Strikes are not lightly called because they are grave under- 
takings and union leaders are conscious of their serious responsibilities and 
obligations to the public as well as to the employees they represent They are 
also aware—as they are entitled to be—that the strike remains labor'.s ultimate 
resort and that the right to strike, after all other prescribed means have failed 
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to resolve a dispute, has been preserved under the Railway Labor Act and, at 
least theoretically, under the proposed legislation. But the right to strike la con- 
siderably weakened under the Administration's bill because it is circumscribed 
with a maze of new procedures promising greater delays with almost unlimited 
judicial intervention. 

Whether we like it or not, it is a fact of life, today as perhaps never before 
in our generation, that people tend to over-react when they must act. There 
Is a real danger that if the Administration's bill becomes law it will tend to 
thwart settlement of emergency disputes. What real inducement is there for car- 
riers to settle under legislation which offers so many avenues of escape to 
echelons of inquiry boards and panels plus the courts standing by as guardian 
angels to rectify any action which they may conclude is "arbitrary or capricious?" 
Such an arrangement Is not only unfair legislation—it is dangerous becatise 
It will encourage carriers to proscrastinate and then go to the courts, spawn 
suspicion, fru.strate unions and embitter employees. 

In addition, the proponents of H.R. 359C fail completely in showing that minor 
disputes in the railroad industry cause strikes or lockouts which imperil national 
health or safety. There is no justiflcntion for amending the Railway Labor Act 
so as to substitute compulsory private arbitration in this area. The 1966 amend- 
ments to the present provisions have served their purpose. In fact, the proposed 
revision of the minor disputes provisions would appear to have as their major 
purpose the elimination of the judicial enforcement and review provisions of 
Section 3, First (p) and (q) of the Railway Labor Act, which Congress enacted 
in 1966. 

With respect to the miscellaneous provisions contained in Title IV of H.R. 
3596, Section 401 and 403 are entirely objectionable in not only changing the 
existing labor relations law philosophy in the railroad industry but also in Im- 
properl.v involving the judiciary in labor relations matters and creating the possi- 
bility of burdening the judicial process with additional litigation when it is 
presently overtaxed to administer its existing case load. Section 401, a cotinterpart 
of Section 301 of Taft-Harley, would precipitate a flood of litigation since It 
permits court actions by carriers against unions for alleged violation of agree- 
ments or arrangements in the district court where the union maintains its head- 
quarters or in any district where Its oflSces or agents are servicing members. 

Section 403 prohibits the use by any court of the restraints against injunc- 
tions contained in the Norris-LaGuardla Act in any judicial proceedings brought 
under or to enforce the provisions of the Railway Labor Act. Such a provision 
can only be viewed as completely anti-labor. The courts have already severely 
limited the application of the Norris-LaGuardia Act in cases brought to require 
compliance with affirmative requirements of the Railway Labor Act, but the 
purpose of the Administration in doing away with it entirely insofar as the 
Railway Labor Act is concerned can be viewed as nothing short of an effort to 
give the courts unrestricted power to issue injunctions. 

Having raised our objections and comments on H.R. 3596 and other bills with 
similar intent, we beUeve It in order to describe our reasons for supporting H.R 
3595. 

First, passage of H.R. 3595 would create the necessary conditions for returning 
to those aspects of labor relations in the railroad industry which existed at the 
passage of the Railway Labor Act and which caused the procedures in the Act to 
work for so many years. Second, it is the only alternative that would reduce the 
alleged serious and adverse affects of emergency disputes, the sole basis of the 
recent rash of legislation, and yet provide a palatable alternative permitting 
some semblance of free collective bargaining and free enterprise to remain alivo 
in the railroad industry. 

As the information and statistics we have supplied establish, collective bar- 
gaining in the railroad Industry at the time of the pas-sage of the Railway Labor 
Act was on a local or carrier basis. Since the parties directly involved in the dis- 
pute met with each other, many of their disputes were resolved through the 
processes of the Act Even in those instances where the Section 10 or emergency 
board provisions were invoked, the board's activities dissipated most of these 
head-to-head confrontations. And in the very few cases where agreement was not 
reached on that basis, there was no true serious Interruption to commerce or 
adverse effects upon the public. Basically, we are saying that the Act did work 
when its procedures were confined to the problems of each railroad, for common 
logic dictates that the individual railroad can best decide the conditions under 
which that particular railroad can adequately operate, and that direct dealings 
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between management and the representative of its employees enable them to 
appropriately ilisixxse of their prohleins. In short, there i.s nothing Imsically 
wrong with the Hallway LalM)r Act in ltj*elf. We believe the history in the air^ 
line industry, particularly the collective luiirjiaining individiwl air carriers and 
the Air Line Pilots Association, is a furtlier testimonial to the basic soundness 
of the Act. 

If there has been a breakdown in collective bargiiining in the railroad indus- 
try in recent years, it has stemmed from tlie tendency to deviate from the spirit 
and intent of the Act to bring about what has been tenued "obligatory" industry- 
wide bargaining which was never intended under the Act, and from the easy 
availability to rail c-arriers through government Intervention through the issu- 
ancv of court orders and injunctions or by Presidetiial or Congressional 
intervention. 

The first point may be exemplified by the first steps in our own negotiations 
which were concluded on May 13, 1971. As you all know, the processes of the Act 
are activated through the service of a Section (> notice. A General Chairman 
serves that notice on his railroad; or the railroad may serve a notice on the 
General Chairman of a partimular organization. Under the Act, a conference is 
to be held by tliem on the property within 30 days after the notice is served. In 
our disi>ute, however, where an individual chairman served tiotice, some rail- 
roads, including one of the largest merged railroads, refused to recognize the 
formal notice and did not establish the initial conference. On the rest of the 
railroads, tlie conferences were only long enough to inform the General Chair- 
man that that railroad had given its jMiwer of attorney to the Chairman of the 
National RjiUway Labor Conference, Mr. J. P. Hiltz, Jr. A number of tlie Gen- 
eral Chairmen requested Mr. Hiltz to meet with them; but they were informed 
that all Imrgaining regarding wages and operating rules must be done on an in- 
dustry-wide basis. 

During the sub.se<iuent conferences at the national level, it became apparent 
that though the National Railway Labor Conference demanded that our negoti- 
ating team represent all committees on all items involved in the settlement of 
the CTirrent Issues, which could have effects on hundreds of different agreements 
and practices, the representatives of the individual carriers were never able to 
agree on just what authority they had given their negotiators at the national 
level or what Issues they had fully transferred for handling by their Washington 
labor experts. 

Furthermore, at the Initial stages of the meetings between the BLE and the 
NRLC, the carriers merely threw across the table an offer which was In substance 
an enlargement upon the work rule propositions recommended by Emergency 
Board No. 178 as its proi>os«l settlement for another organization in a matter 
that was outside tlie puniew of the existing dispute involving the BLE. 

Even though we uUlmately reachefl an agreement between ourselves, the fact 
renjalns that the carriers created a significant number of obstacles as a barrier 
to meaningful collective bargaining. By consistently keeping the Carriers Confer- 
ence CV)uimittee at the bargaining table through various proffers and counter- 
proposals which were made item by item, we were finally able to reach a period 
of time when the carriers' attitude had changed in that they could no longer 
cope with the intricate turns which had been taken in their grand strategy. In 
other words, they had been estranged from their usual lifeline so that they were 
willing to meet and treat 

Assuming that an agreement had not been reached, this orgnnizatlon would 
have been faced with other problems which have l)een encountered by us and the 
other organizations. After the many months of attempting to progress our notices, 
we -would have been forced to participate in mediation sessions before the National 
Mediation Board. This again, along with the probability of the appointment of 
an Emergency Board, has allowed the carriers to evade their obligations rather 
than providing for tlie prompt and orderly settlement of these contract disputes. 
W^ith this lapse of time, the so-called "cooling-off" jieriod win l)e considered a 
"heatlng-up" period. The Initial r)eriod of time may be oon.<!ideped as being 
charged against us, but there is no reason to iiermit the Mediation Board to hold 
on to a di.spute for more than 30 days. Unlike the Federal Mediation and Con- 
ciliation Service, the Mediation Board can retain jurisdiction for months and 
even years. As an aside, we suggest that Congress may wish to resolve this 
problem by providing definite time requirements, ijarticularly applicable to the 
mediation process. 

6ft-87i—71—pt. 2 19 
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Finally, assuming none of these procedures led to an agreement, the organiza- 
tions, after having been involuntarily required to bargain on an industrywide 
basis, would have been required by the Federal courts—at least until the 
Delaware & Hudson decision in April of this year—to engage in national strilies, 
thereby creating the emergencies about which there have been complaints by the 
members of this Committee. 

Now that the courts have applied the law as it was written and intended to 
be applied. H.R. 3595 will statutorily codify that principle and will provide tht' 
definitive meaning of a seiective strike. Further, it will proi>eriy prevent those 
carriers, which are continuing to ojierate, from creating a nationwide emergency 
through a national lockout. Most imiwrtantly, it will reverse the trend by 
railroad management of not .seeking t« resolve their own labor problems. We 
point, for example, to the most recent dispute where the Chicago and North 
Western Railway, and also the Central of New Jersey, were able to satisfactorily 
work their way otit of the same problems by individual handling. Since the 
pattern principle has l)ecomc a fact of life in this industry, the agreement on 
North Western, while tailored to its specific needs and requirements, bears hi 
all major respects similiarity to our agreement as well as the August settlement 
of another organization. In the event the carriers and the organization Involved 
in a future dispute desire to carry out nation-wide bargaining, it is a valid 
assumption that the agreement to do so would include a provision for terminal 
disiwsition of that dispute. 

Since H.R. 3.">95 is in line with the philosophy upon which our federal labor 
relations law has been built, we believe it should be allowed the test of time. It 
Is the only alternative thai has been raised which will preserve the free coUectiTe 
bargaining system and which is in accord with our other democratic Institutions. 
Surely, compulsory arbitration does not fit that de.scription. Compulsory arbitra- 
tion may be the substitute in a completely regulated Industry in a society 
which dictatorially enforces its commands. Tlie Brotherhood of Locomi>tive 
Engineers does not believe that we live in that kind of environment, that we 
nee<l that kind of government, or other the average citizen wants or will accept 
that kind of government. 

ADDRESS MADE BT H. FBIXERICK HAOEMANN, JR. 

"I would like to trace a little history of our country to see where we have 
come from and why we are in the situation in which we find ourselves today. 

"The American Revolution was a unique revolution. Prior to that time, for 
hundreds of years, men had been struggling to determine who would control the 
government. The tj'pe of government, regardless of the outcome, always was some 
kind of dictatorship or other form of authoritarian government. But here was a 
revolution which resulted in the statement that all men were created equal as to 
opportunity and were endowed by tlieir Creator with certain inalienable rights: 
life, liberty and the pursuit of happiness. Here was a revolution that had definite 
Implications. It had sinritual implications in that people acknowledged that the 
Creator was the sovereign and not the government. It had economic iuii>licatious 
in that if you had the rights endowed by the Creator to life, liberty and tht 
pursuit of happiness, it followed that you also had the right to sustain your life 
and substantiate those rights through the fruits of your labor and also the right 
to retain as private propwty the rightful fruits of your labor. 

"These principles were implanted in the Constitution and the Bills of Ri^tb 
and If you are familiar with these documents, as I am sure .vou are, you will find 
that they largely contain provisions for protecting the individual from the gov- 
ernment. Tlie original founders of this country looked upon government the way 
they looked upon fire. They thought fire was fine in the fireplace, but they did not 
want fire up and down every stairway and widespread in every room. They def- 
initely wanted It contained. They did not want the government to be resiionsible 
for their welfare or their prosperity. Tliey were perfectly \villing to be self-reliant 
and to assume the responsibility for tlieir existence themselves. This country and 
its citizens for about 100 years were known all around the world as lieing self- 
reliant. The whole basis of our American economy was the principle to each ac- 
cording to his ability and not the socialistic principle and program of from each 
according to his ability to each according to his need. 

Much has changed in the last thirty years. Never forget that your freedom must 
diminish to the precise extent that the government gets larger. This is the Law. 
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PsasoNAi. RcMABKs BY B. I.. McCtnu-ocH, VICE PRESIDENT AND NATIONAL LEGIS- 
ij^TiVE  REPRESENTATIVE,  BROTHERHOOD OF LOCOMOTI\'E ENGINEERS 

I would like to express my personal feelings to this Committee. I would like 
to empbaslze that the problems before us are not altogether Institutionalized. 
The problems of free collective bargaining, compulsory arbitration and final 
offer .selection, cannot be confined to big union verses big management with the 
government caught in the middle. The resolution of our problems will, in fact, 
determine whether the individual working man remains free of government die 
tation of his wages, rules and working conditions. You cannot take away the 
right of a union to strike and still contend that the work force, many of whom 
are your own constituents, are free Americans. Strikes are the direct expression 
of the individual and reflect a dissatisfaction with exLsting conditions aiKl 
amounts to an individual decision that substantially effects the welfare of not 
only the union member but that of his entire family. I make this point to om- 
pha.size that the legislation before us goes far beyond the question of union 
verses management. It reaches right into the private life and constitutional 
rights of the individual workers. Industrial peace is not hard to come by. It can 
be achieved by any society that is willing to sacrifice the freedom of the work 
place. 

Mr. J.MiTMAX. Does that conclude your statement? 
Mr. McCuLLOCH. Yes, sir; it concludes my summary of the BLE's 

prepared statement. 
Mr. JARM.VN. Mr. Metcalfe. 
Afr. METCALFE. XO questions. 
Mr. .TARMAX. Mr. Devine. 
Mr. DE\^NE. 'So questions. 
Mr. JARMAX. Mr. Harvey. 
ilr. HARVEY. Thank you, Mr. Chairman. I called and got a copy of 

your statement. I took it home with me last night and sat up i-eading 
all 45 pages of this long statement. I certainly wish to compliment 
yoti on it. It is, beyond a donbt, one of the best statements we have had 
submitted to this subcommittee and one of the most comprehensive. 

I might say I for a long time have heard about the e.xperiences they 
have had in Australia with the labor courts and so forth, and I was 
interested in that portion of it where you recited that experience. 

It is a very fine statement and you are to be complimented for it. 
Mr. McCuET.ocTi. I think our president, Brother Coughlin, did an 

excellent job and should be complimented. 
Mr. HAR\-EY. AVlioever did it put a lot of work into it. I am still 

bothered by the same things, however, after reading yotir statement 
as I was bothered about when questioning Mr. Biemiller a few mo- 
ments ago. You were in the room at the time and heard mj' que.stions to 
him. So I will say to you pretty much the same things. No. 1, I am 
bothered that H.R. 3.595 seems to permit both selective strikes and a 
national strike. I gather that is the way yoti read the bill as well; is 
that correct? 

Mr. McCnjxx-H. Yes. 
Mr. HARVEY. Of course. 
Mr. McCm-rxK-H. As I recall, the question to which ^ou refer was 

addressed to Attorney Hickey testifying in behalf of R.L.E.A., and as 
he stated, we are not in a position to advocate the elimination of labor's 
right to strike nationally. However, we do recognize the problems re- 
sulting from national strikes even for short durations. Also, that they 
may not be permitted by Congrass. Nevertheless, under certain circum- 
stances, national strikes may be ideal from labor's point of •\'iew. In 
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our statement we address ourselves to this problem and suggest- a pro- 
vision for the tei-minal disposition of negotiations handled on a na- 
tional basis. 

Mr. HARVET. Would you agree with Mr. Hickey that a nationwide 
strike is impi-actical, that "futilitv," as he described it. 

Mr. McCui^Locii. No; I wouldn't. I would rather refer this question 
to our general counsel. 

Mr. "Ross. We don't go along with the adjectives; however, we 
agree that the BLE does not intend to, nor does not wish to, engage 
in nationwide rail strikes. I think that has been made clear in the state- 
ment presentex^l to the committee. 

As a matter of fact. Congressman, during the last, round of nego- 
tiations, the BLE attempted to limit itself in this regard. We never 
reached that point, but what I am driving at is this: that at the incep- 
tion of the round of negotiations in .Tanuarv 1970, the BLE's general 
chairmen individually sen'ed notices on their individual properties 
and attempte^l to bargain locally with each of their can'iers for this 
one purix>se, the strike problem, and, in addition, the fact, that they 
recognized in that round of negotiations there, were going to lie a num- 
ber of work rules involved which would have different effects on each 
of the railroad properties. 

Some of the railroads would not l)e concerned with some of those 
changes, and they should not be a problem in the parties' reaching 
their agreements; however, although we attempted to go in that direc- 
tion, the carriers would not go along with it, and, in ea<'h instance, the 
local officials would tell the general chairman, when he came in to 
bargain with regard to the notices, that the power of attorney has been 
transferred to the carriers' national railway labor representatives and 
"we are not going to do any bargaining down here; our power of at- 
torney is gone," so everything was transferred by tlio milroads up to 
Wasliington. 

In many instances also the raili-oads did not even meet at the first 
conference with the general chairmen to discuss the problems and try 
to reach an agreement. We tried to get around the problem so that 
Congi-ess would not be confronted with it as far a.s our negotiations 
were concerned but we were not successful in that direction; however, 
we were succe.ssf ul in reaching a national agreement. 

Mr. HARVEY. Let mo direct this (jue.stion to Mr. McCulloch, because 
time is shoit and we have another witness. Let us look back for a 
minute to the month of August and i-ccall that the strike that took 
place then did exceed the limits of "selective strike" as defined either 
in my bill or the Staggers bill, H.R. 3.595. It had, in fact, just before 
settlement, escalated to the point where it affected some 60 percent of 
the revenue ton-miles in some regions of the country. Now, we are 
approaching then a national strike at that point. 

Aly question is this: Wliat mechanisms caTi you recommend to Con- 
gress foi- settlement of a dispute at that time shoit of coming to Con- 
gress? The UTU dispute almost came to Congress last month. We 
don't want that to happen. Tlic 'White House does not want it to 
happen. But there are no tools that the President has, no tools that 
anyone has, to settle such a strike at that point. 

What can you recommend to the Congress, what means other than 
enlarging the strike from a selective strike to a national strike and 
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tlirowing it in the laps of Congress, what can you recommend to us 
for sett ling it ^ 

Mr. McCuLixxii. Well, (ii"st off, the economic balance between the 
parties should determine the boundaries of the strike. Also. I think it 
would be very unrealistic to assume that any legislation written would 
not provide a bouudaiy or a definitive explanation of what constitutes 
a selective strike. 

Mr. HARVEY. Well, I am in agreement there. 
Mr. McCuixocii. Even if there were no boimdaries, certainly Con- 

gress cannot claim irresponsibility where labor is concerned, not in 
the railroad industry-. 

Mr. HARVEY. You missed the i>oint. I um in agreement we should 
define "selective strike". Whether we agree on a definition, I don't 
know, but we should define if. "What bothei's me is that the Staggers 
bill not only defines "selective strike"' but it goes on to say, that a na- 
tional strike or anything up to a national strike, is permitted. 

ily point is: "\\'hat do we do then i We want a solution to the prob- 
lem and don't want it back iii Congress. I have a feeling even after 
ri'ading your fine statement, that you really didn't come to grips 
with that. 

Mr. McCuixocH. It is verj' difficult to answer and, of course, that is 
why we are struggling with it. We feel that when the situation comes 
to this, first, let me sjiy, it goes back to the initial time of the section 6 
notices. As was explamed by coimsel, it is shortly after that time the 
qiKStion of whether these section fi notices or the dispute is going to be 
handled on a national basis or rail-by-rail basis or some basis smaller 
than a national strike. And I think, if you are going to look at a 
method for pre\'enting national strikes, you have to look somewhere in 
this area. If it is determined that they are to be handled on a national 
basis there should be some agreement between the parties as to the dis- 
position of tliat dispute. This way you will not be confronted with ad 
hoc legislation. 

Mr. HARVEY. We certainly conclude in the committee that there is 
no disposition either on the part of management or labor to liave other 
than national handling of rail disputes. I que^ioned numagement's 
witnesses and labor's witnesses, and all of them confinn that single 
thing—they want a Jiational handling of the disputes. 

As I gather, it would be intolerable for some miions tliat worked 
out an agreement over hero to pay certain amounts and to have work- 
ing alongside of th(^m men receiving a lesser amount. If your position 
is di tferent from that, I would certiunly Like to know it. 

I can say to you that certainly the reason wo had the rail dispute 
here in our laps so many times is because of national handling. We 
have had the airlines but once, in my recollection, in the last several 
veal's. They do not iiave national handling. 

Mr. Ross. If I may interject, I think a close reading of the presented 
statement indicates we go in the direction you are t^ilking alrout now; 
fhat is our position. I think that is why I went to all of the proci-dural 
problems we had in the 1070 rounds of negotiations, that we were 
attempting to confine those i)roblems to a property-by-property basis; 
but as far as the railroads, the locomotive engineers, are concerned, 
tlicy wanted to handle everything in Washington. 
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Mr. HARVEY. I disagree with you there. I don't want to review all 
the witnesses over the last 10 days, but we have not had a single labor 
witness testifying they wanted anything but nationwide bargaining in 
the railroad disputes. I will ask our counsel on this testimony; I dont 
want to misstate it. 

Mr. Ross. I think tliat is what they said; I agree. A lot of the smaller 
unions couldn't function, I gather, and tliat is Avliat I read in the testi- 
mony and transcript. However, what I say to you: As far as this orga- 
nization is concerned, locomotive engineers, we did go in the other di- 
rection, and we were foiled in that attempt. 

Mr. HAK\ Ev. I understand. I thank you for your statement, and let 
us saj' that this recoi-d is going to remain open, and any contribution 
30U can make relative to trie problem I mentioned, tliis committee will 
welcome. 

Mr. MuCtjLrxx^H. Tliank you, Mr. Harvey. We will give this matter 
our deepest consideration, and any ideas we come up with will certain- 
ly be presented. 

Mr. HAR\I:Y. Tliank you, Mr. Chainnan. 
Mr. .TARMAN. Grentleman, thank you very much. 
Mr. MKTCALFIC (presiding). The ne.xt witness will be Mr. Paul Hall. 
Mr. Hall, you know vou are permitted to submit your statement in 

the intei-est of time—tfiat is, if you care to do so—and it will be in- 
corporated into the record. 

STATEMENT OF PAUL HALL, PRESIDENT, SEAPAEEES DTTEIt- 
NATIONAL UNION OF NORTH AMERICA, AFI^CIO, AND PRESI- 
DENT, AFL-CIO MARITIME TRADES DEPARTMENT 

Mr. HALL. Mr. Chairman, as you suggested, if it is permissible we 
will submit our written statement for the record and make a few 
comments. 

Mr. METCALFK. Let the record so show that you have submitted a 
statement, and it shall be placed in the record following your brief 
comments. 

Mr. HALL. Tliank y-ou, Mr. Chairman. 
My name is Paul Hall, president of the Seafarers International 

Union, as well as the Maritime Trades Department of the AFL-CIO. 
And with me is mj- colleague, a vice prc'sident of the Seafarers I'nion, 
and also administrator of the Maritime Trades Department, O. W. 
Moody. 

I appreciate the opportunity, Mr. Chairman, of appearing in front 
of this distinguished committee, and making the comments that I am 
about to make. 

First of all, relative to H.R. 3596, as the prerious witnesses have 
testified, we, too, are opposed to this particular bill, and for pretty 
much tlio same reasons, Mr. Chairman. I don't intend to try to go inli) 
the technical details of this bill, and I am not a legislative expert, nor 
familiar with the legality of various clauses, and neither am I a law- 
yer, other than being a "sea lawyer" of sorts. But I am opposed for 
myself and the people I speak for. 

To get on a philosophical note rather than a technical note, we re- 
gard any move in any arca of compulsion, whether as to arbitration or 
am-thing else, as an erosion of the riglits we are supposed to have in 
•^his country of ours. We feel that any further erosion of the rights 
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of individuals is not cood. One of the srreat assets in this oountrv 
is the freedom of the people that are in it. 

On the question of cxjmpuisory arbitration, it is very interesting to 
note tlie various points of views that have been expressed by people, 
some of tlieni ([iiito surprising. 

For example, Senator Barry Goldwater, a few years ago, took this 
position on compulsory arbitratioUj and his opposition to it was be- 
cause if you go for compulsory arbitration relative to labor disputes, 
this would mean in the filial analysis there would be compulsion across 
the board—possibly not on wages as we have already seen for a short 
time, but as to quality of work and finally, possibl;y, to the place of 
enii)loyment. Once you go into the ai-ea of compulsion you set prece- 
dejits. 

Even the National Association of Manufacturers, Mr. Chairman, 
testified a while back that tliey opposed compulsion and they opposed 
it on the basis tliat it would violate the American concept of freedom 
in our life adjustments, and violate the Americun concept of free- 
dom under which the Government is the servant, ratlier than the mas- 
ter, of the people. These would be two areas that ordinarily you 
woulfbi't think of taking this attitude on compulsory arbitration. 

In our society, and you know this much better than I, Mr. Chairman 
and members of this committee, we have a type of society in which 
there are component parts and each has a vested interest or interests in 
its own right, but which all have a common interest in working to- 
gether. One of those component parts of our society is, of coui-se, the 
labor movement, working peo])le. and working class. 

We have the Government, the public, and we have management, and 
to have a proper society and have it work properly, as this country's 
history has proven, things have to even out pretty well as to strength, 
but once you start cocking the dice against any part of this society 
wliii-h would handicap any part of the so<;iety in any sense, putting it 
in an unfair ])osition under this system of Government, then you are 
tam))ering with the veiy structure of democracy, at least in my 
opinion. 

In this manner, you may very well bring about a situation that no- 
body would want. You know, I have heard some of the testimony this 
morning, and it is interesting that they have not touched on some of the 
things I regard as important to these questions you are talking about. 

I regard some of the problems in rail that you have talked about as 
simply the manifestation of the real illness that afflicts that industry-. 
I have heard them talking alK)ut the operating area of railroads. In 
my opinion, the management structure leads in great part to the kinds 
of jiroblems we are talking alxmt. 

The kind of law tliiit now governs—the Railway Labor Act—this 
typo of thing, is pretty <>ld and cumbei-some, and yet with all the ad- 
vantaires that railroad management has had in this respect, look at 
what has happened to them. 

I noted with interest, for example, a lot of considerations the}- have 
had over the past and I noted, for example, the first Department of 
Transportation Secretary left the Government and went directly as 
president to the Illinois Central. This, to me. is an indication of what I 
believe is the pampering of private management in its very weakness. 
I am not suggesting labor does not have problems, or does not con- 
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tribute its share of eiTors, but when yon examine errors that hotli par- 
ties have made and look at a suggested treatment as to both parties, 
relative to what might be their weakness, it always strikes me as being 
very unfair that you start off on the basis of the people who work for a 
living. 

I iieard no great talk about mismanagement of the great transjjorta- 
tion industry relative to management, which brought about the bank- 
ruptcy of gi'eat lines and full deterioration of those lines, and I 
heard no such talk about compulsion on them or anything else. 

You know, too, I think some of us, Mr. Chairman, and 1 was listen- 
ing to the gentleman on the rostrum here about "What are we supposed 
to do i'' and suggesting possibly it is inconvenient that the Congress has 
to deal with these matters, and, of course, I would suggest it would be 
inconvenient, but, you know, the very essence of a democracy is that 
it is not perfect, it is not perfect. 

You know, the people of Italy were Avorried about^—some people in 
Italy were worried alx)ut tlieir trains running on time, and there was a 
fellow that came along that told them he would make them run on time 
and never be confronted with not only a national crisis in Italy, but 
wouldn't even be confronted with the ])ropositi<)n of a train that was 
late. Tiie fellow wlio sold tliem that bill of goods was Henito Musso- 
lini. He got the trains running on time, biu in the process ho took the 
people's rights. 

Kut in our kind of society, obviously we will have errors and mis- 
takes and discomfort. There is no question about it. Yet when you 
boil it down, in the railroads, even though management has moved 
time after time to create a national crisis, I suggest to you that 
this Nation has not l)een greativ overwhelmed or irrepartibly harmed 
by it. 

Also. Mr. Chiiirniiin, as I consider this tyjie of bill and how it deals 
with subject matter, you include the industry I come from maritime— 
maritime, meaning shi])S. 

Now, geneially speaking, as to the welfare of the country, it is a 
national situation if there is a general strike, as Afr. liiemiller pointed 
out. Hut in maritime we are dealing with an industry that has suf- 
fered from neglect at the hands of laboi-and management and (Jovern- 
nient, all three. AVe are only moving 5 peirent, no more, of our ini- 
j)orts and exports of this Nation, coming down from some .'$4 percent 
m V.VM'i. That is only .5 percent, yet you have included maritime as a 
potential national problem in case of a general stiike. 

Mr. Chairman, tlie American-flag indnstry. and that is who you 
are talking about, in this case maritime, the American-flag industry 
right now. and I hate to say this because I am a seaman and repre- 
sent se:unen, it could shut down today, and it wouldn't have a very 
great impact. Yet it is included in this legislation. 

This is what I always hate to see about compulsion. Sometimes j>eo- 
pie get a fixation about it and want to rush in and do things that arc 
causing a temporarily unpleasant situation, when in the long nm it is 
not thnt bad. 

Yon take the longshore industry. You heard the previous testimony. 
You liave had a nuinbei-(if injinictions under the P'ederal Procedures 
and Taft-Hart lev. that did hit the longshoreman. Yet Mr. Schultz. 
now adviser to President Nixon, when he was Secretary of Labor, 



701 

testified publicly that those strikes in which the longshoremen had 
l)een involved hiid not constituted a nationnl ralaniity. or emergency 
relative to the economy of the country, or in any other fasliion. 

Interesting now, Mr. Chairman, there are longshoremen on strike 
on the west coast for, I think, some 92 days, but the President has not 
seen fit to move under powers given to him. He obviously does not 
think it is a national calamity, not at all. 

Soj I would suggest, Mr. Chairman, simply from a point of philo- 
sophical matter, that we look at this thing rather carefully. I don't 
want to pretend to tell the Congress of this United States what to do. 
I have a great deal of respect for it and certainly thev have lx?en a 
friend of our industry, but I would suggest that in seeking answers to 
the problem, maybe it is best that it continue like it is. Mayl)e it is best 
that the Congress do precisely what it has done in the ))rtst, by dealing 
witii sucli problems on an indivithial case basis by intervening with 
special legislation, rather than to make new laws. 

Mr. Chairman, I wind up on this: Let's take a look at the history 
of this country and the world with respect to compulsion. You can't 
really expect to compel people to do anything they essentially do not 
want to do. They won't do it. Even under the most insutl'erable condi- 
tions, under all kinds of guns, sometimes they just won't do what 
people say they should dn. 

Mr. Chairman, in 1!)4(). a jirofeasor at the ITniversity of Wisconsin, 
an expert in the public employee sector, wrote a book dealing with 
strikes in tlie public .services and he cited some 1,000 strikes that had 
taken plac* in previous years in public .service. Yet, Mr. Chainnan, 
in every single area of eveiT single strike, it had l^een illegal to com- 
mit suclx strikes, but those strikes did occur. That didn't make it good, 
bad, or indirt'erent so far as I am concerned, but these are the facts of 
life. 

You have seen waves of strikes throughout the country where it was 
legally improper to do so, but it was done. Man's most valuable thing 
he owns is Ids right to work, or to withhold his service, or to exercise 
his physical capacity to do or not do a job. It is a difficult thing to 
legislate. 

I suggest in spite of all of the talk that periodically runs through the 
Halls of Congress and through this whole society about compulsoi'y 
arbitration, I know of no strike that has heen any more than an in- 
con\enience. I know of no instance where tliere has been truly a real 
great danger arising out of a particular strike. 

Suppose a general strike might hai)])en'. Well, it should seem to me 
if you are going to .suppose a theoretical problem wliich does exist at 
the mf)ment. and to conclude that the answer is to take awav the right 
tliat is guaranteed l)y this Constitution of ours, by passing laws to de- 
prive iJeople of that right, then I think that is being a little too fast. 

I think to sum up, Mr. Chairman, in the period of time when Harry 
Tniman seized the i-ails or the steel industry. T am not sure which, 
the Supreme Court made a decision on it and ruled against the Presi- 
dent on the basis that the important thing is the concept of what we 
consider our constitutional rights, not what happens to be expedient 
for the moment. 
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I happen to think tliat was a great decision and I think that in a 
capsule, it gave us this whole issue of compulsory arbritration. 

So, Mr. Chairman, those are the few brief remarks I wanted to make. 
Again, not wanting to get into details and technicalities of law, but 
sini|}ly stating a point of philoK()])liy I h;ivp on tiie matter, and that 
of the people whom I reprosent, and instead submitting the details for 
the record. 

Thankyou. 
(Mr. Hall's prepared statement follows:) 

ST.\TEMENT OF PAUL H^U,L, PREsiDEasT, SEArABEats INTERNATIONAL UXION OF NORTH 
AiiEKicA, AFL-CIO, AND PRESIDENT, APL-CIO MARITIME TRADES DEPARTMENT 

Mr. Chairman and Members of the Subcommittee: My name is Paul Hall. I 
am President of the Seafarers International Union of North America, AFL-CIO, 
which represents American seaman on all of our nation's ocean coasts, the 
Great Lakes and the inland waterways of the United States. 

I am also President of the AFL-CIO Maritime Trades Department—the con- 
stitutional department created by the AFL-CIO to represent trade union in- 
terests in the maritime field. It is in these capacities that I present my views. 

We appreciate this opportunity to present our views on the variety of pending 
legislation in the area of national labor disputes in the transportation field, Mr. 
Chairman. 

We of the maritime industry have a direct interest in the coverage of thp 
proposed bill, H.R. 3596. While the primary thrust of the proposed legislation is 
aimed at the unions in the rail industry, H.R. 3596, as proposed, would specifi- 
cally cover not only rail and airline labor-management relations, but tho.se of 
the "maritime," "longshore" and "trucking" industries as well. 

With respect to the American-flag ocean-borne fleet, I would like to point out 
at the outset that it is impossible to visualize any labor-management dispute 
that could have a national impact. Our fleet has grown so small that today it 
carries less than 5 percent of all of our nation's imports and exports. It is the 
neglect of our fleet, rather than its labor-management relations, that threatens 
our nation today with a "national emergency." 

As to the effect of the proposed legislation on other segments of our country's 
transportation system—rails, airlines, trucking and longshoring—I am con- 
fident that witnesses exr)ort in those fields will fully inform the Subcommittee of 
tlie potential impact such legislation would have in their particular areas. 

As a trade unionist, however, I can say that we are totally committed in 
our opposition to any legislation that would erode the tradition of free collective 
bargaining that has made our nation strong, has kept her free and protected 
each of us against the tyranny of economic repression through government 
regulation. 

We fear that the doctrine of free collective bargaining is endangered by 
provisions in H.R. 3.596. The threat is most apparent In the three new alterna- 
tives to the present 80-day injunction provisions of the Taft-Hartley Act. 

The first would add an additional 30-day injunction. In our view, this would 
accomplish nothing except to enhance the classic failure of the original injunc- 
tive legislation. 

The second would create an Involved procedure in which the President could 
appoint a Board that could permit a partial strike or lockout. In our view, this 
proposal is simply unworkable. 

The third alternative would have the union and management submit a final 
offer, plus one alternative final offer, from which an arbitration panel wonid 
pick one without change or modification as the settlement contract. We view this 
as a "winner-take-all" form of compulsory arbitration that would inflame unrest 
in labor-management relations. 

We find this proposal to be a gimmick that is nothing le.ss than poorly- 
disguised compulsory arbitration. We simply cannot find much difference between 
the j)rocess of issuing n conipxil.sory arlntration award based on arsrunients ami 
facts—even though that award may not adopt specific proposals of either party— 
and, on the other hand, selecting the "most reasonable" offer from among the 
"final" and "alternate final" offers. 
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Each forces the negotiating parties to act against Uieir own best interests 
under the threat of outside Intervention. Kacli curries witli it the promise of 
compulsion. Neither permits free collective bargaining. At this point, in fact, 
neither party is negotiatnig with tlie oUier. Kverjoue is trying to negotiate in 
order to please some remote arbitration board. 

This process btLs been termed 'Final Oflfer Selection" and 'Jlediatlon to Final- 
ity." I prefer to think of it as compulsory labor-management disaster. 

CoUectiTe bargaining in our land lias always worked best when government 
ha.s interfered least Government action—whether it be the dispatching of troops 
as strikebreakers, the seizure of an industry or the invocation of an iujunotion— 
has consistently created wounds that have led to an erosion of labor-management 
relations. 

There is no proof that America has ever been aiHicted by a strike that cauf»e<l 
a "national emergency." And where the Taft-Hartley injunction or tlie Uullway 
Labor Act's tedloiLs extension provisions have been invoked, the "national emer- 
gencies" they were intended to curtail, vaporized under the heat of the test of 
reality. 

A study directed by former Labor Secretary Shultz of three longshore strikes 
lasting 35 days and longer brought findings that the strikes had no visible 
impact on the national economy. 

Nor is tliere any indication that the recent 18-day strike by the United Trans- 
portation Union against 10 railroads caused a "national emergency." Indeed, 
the evidence indicates that these selective strikes may well have provided our 
system of free collective bargaining with a sorely-neeided shot of stiingth and 
reality in the railroad Industry. 

A contract settlement was reached without Congrer^sional action—and without 
compulsion. 

Compulsion and freedom are incompatible. To advocate compulsion over 
fret'dom In labor-management relations is to invite tyranny. 

Compulsory arbitration in Its many forms has Ijeeii opijosed for decades by 
Informed leaders of labor, of industry, and of government 

Senator Wayne Mors<', In ]})5.3. said that compuKsory arbitration "attacks. 
In my Judgment, some basic foundations of economic freedom in this Republic." 

Senator Barry Goldwater at the same time warned that compulsory arbitration 
"can mean price control, wage control, quality control, and even place of em- 
ployment control." 

The National A.ssociation of Manufacturers has testified that compuKsory 
arbitration "violates the American concept of frw»dom, under which the govern- 
ment is the servant rather than the master of the people." 

The AFIy-CIO. which lias never alteretl its course on this paramount issue, 
warns flatly that "compulsory arbitriif ion niean.s loss of freedom." 

We in the maritime industry do not want to negotiate in the shadow of gov- 
ernment dictate. We would be hamstrung. We would eternally be weighing our 
demands—and our concessions—again^ those tlrnt we might feel would bt? ac- 
ceirtable to government. To settle for less would be a disservice to our memlx'rs. 
To fight for more would carry the danger of government forcing men bjick to the 
workplace in ^'iolaHon of the liberties we have fought for, won and cherish. 

Eiich of us would become the victim of a controlled economy—with go\em- 
ment determining wlwt would l»e palii to whom, as well as the acceptable level 
of profits and the metho<l by which both wages and i>rofits could he on rued. 

In addition, there is no escaping the fact that any form of compulsory ar- 
bitration would, of necessity, eliminate tJie legal right of a worker to strike. The 
only alternative that would be left for the worker would l)e to violate the law 
in the name of freedom. 

We have seen this occur frequently in re<'ent years as public emplo.vees, rang- 
ing from .sanitation workers to mailmen to teachers and policemen, have struck 
in the face of laws prohibiting strikes. They have struck, in several instances, 
where the punishment for exercising tlieir inherent right to withhold their 
labors as inclwhxl long terms In jail, as well as substantial fines. 

Mr. Chairman, each of us knows from past history tliat the only absolute 
guarantee against the use by workers of the strike weap<m in a police state. 

rx)gic tells us that any law commanding compulsory arbitration must, by Its 
nature, eliminate effective strike action. This, in ttim, would force workers to 
violate such laws imless those laws were enforced in a ix>lice-s>tate manner. 
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Mr. Cliairman, the American free collective bBrgalnlDK proceaa has provided 
the imllvldiial worker with a way to defend himself against the overwhelming 
economic odds of management. It has given him the means to lift, lilmself from 
his knees—to l«>«)me the etiual of his employer. 

Compulsory arbitration would strip tie worker of his only eflfective means to 
gain the dignity that is fundamental to receiving a Dair day's pay fbr a fteir days 
w()rk. 

We in the maritime industry wTint to see the coUedtive bargaining process 
protected and strengthened so that it will provide even greater benefits to the 
worker, to industry and to America. We are dwMcated in our optiontiou Co all 
forms of eompuKsory arMtration in contract negotiations as n dangerous step 
toward the repre-ssion and restriction of a hard-won freedom. 

What we are discus-sing here is a fundamental freedom that has made this 
country great and different in terms of human freedom. Even if we assume 
that there are occasions when a strike has national iniimct, it is es-sential that we 
preserve freedom above all else. FV>r it is only in a free society tl»at there is hope 
for the lasting resolution of human issues without leaving the bitterness of a 
struggle which could pit class against class. 

In a democracy like ours, we are constantly faced with problems that one 
segment or another finds unpleasant. We cannot afford, however, to succmnb to 
the temptation of dealing with these problems through surqtression and repres- 
sion of our basic freedoms. 

In the tinal analysis, the erosion of any baste freedom opens the door to a 
8nccessi()n of .such restrictions which could only alter our dem<K-raoy atid jei»i>- 
ardize our future as a f re<; nation. 

It is in this context that I snbinit our oppo.«ritlon to H. U. 3596 and request that 
the Subcommittee carefully consider the implications of the legislation biefore you 
in terms of altering a sysftem and a conceipt that has proven its value as a 
foundation upon which we have built a tradition of economic freedom. 

Mr. METCALFE. Thank you, Mr. Hall. That was quit* a presentation 
on the piiilo.sophy of our way of life here in America. 

I ani wondering, since, in your analysis you place great emphasis 
upon the right of an individual to work, and you are opposed to com- 
pulsory arbitration, if the economic situation was taken into con- 
sideration as to why the railroads are not doing well and probably why 
industry itself is not doing well, and maybe why you only have 5 jier- 
cent of the maritime business, what about the right of the American 
people that, perhaps, are not employed by any of these unions or any 
of these bodies for ser\'ice; were tho.se rights and those considerations 
taken into ac^-ount as you went about your analysis as to whether or not 
there should be compidsory arbitration ? 

Mr. HALL. My answer would be "yes." Mr. Chairman. I think that 
the very laws which we now operate under, and procedural rules we 
follow on settlements that have been made, when you measure those 
against impact economically and tlie j^hysical discomfort. I think one 
weighs out very well with the other. 

I would point out. first of all, it is a great inconvenience to any 
worker to quit working: lie quits earning and that is inconvenient, 
and in our kind of society, Mr. Chairman, again, when this happens, 
obviouslv it will cause discomfort. The discomfort, Mv. Chairman, and 
inconvenieiKc—they do not make a national di.saster or tragedy. Incon- 
venience is the price 1 l)elieve yoti nay for a fix-e society. And it does 
not iust hajipen tliat only the labor movement inconveniences the 
public, but many things inconvenience the public. 

Don't foriret either, in inconvenience to the ymblic you are talking 
also about the working class and labor movement. We are all one in- 
divisible jrrotip in this country. We are all public. We are all America. 
So, I think it equals itself out, all things considered. 
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Mr. MEI-GALFE. I don't want to get into any further discussion on 
that, but thank you very much. 

Mr. Devine, any questions? 
Mr. DEVINE. Thank you. 
I would also like to compliment you on your statement. 
You don't have to answer this, but what Avas your occupation prior 

to becoming president of the Seafarers International? Were you a 
seaman ? 

Mv. HALL. Yes, 1 am a seaman myself, not a sailor as such on deck, 
but a fireman, marine fireman. I spenf my life in this industry. 

Mr. DEVINE. I might suggest in all kindness, you don't need a pre- 
pared statement; you are quite glib, quite articulate and tell a story 
^vithout resorting to a prepared paper, and I think perhaps you could 
liave been a profes.sor of philosophy or mayl)c American history and 
the labor movement, because you handle yourself quite well. 

Getting into the field of compulsion, I don't mean to be argumenta- 
tive—we abhor compulsion here, and I ha^e been on the committee 
for the 13 yeai-s and we ha\c been required time after time to come up 
with what amounts to compulsory arbitration in labor disputes because 
of the abject failure of collective bargaining to work, particularly in 
the railroad industry, and you mentioned that compulsion is against 
our basic American philosophy, which I agree with. But we Iiave what 
we call progression to the point we liave compulsion in a numl)er of 
fields, whether we like it or not, such as social security, which is com- 
pulsory, uo longer voluntary, and eminent domain by States telling 
people to give up private property under certain circumstances. So, it 
IS not foreign to our jiolicy, so when our parties cannot resolve differ- 
ences, it puts the burden on us in Congress. 

We are seeking solutions. We know the problem and see the problem 
you face in your position. 

I do want to thank you for your volunteered statement in addition 
to the otlier, which I read. 

Mr. HALL. Congressman, first, when you talk about social security, 
which is a question of taxation for the purpose of pensioning old peo- 
ple and people not well, that is quite different from compulsion relative 
to the man, control of himself as an individual. He is a free human 
being, and these are quite different things, and quite different types of 
compulsion. 

I don't think it is a proper analogy. 
Mr. DEVINE. In compulsion by law you have to contribute whether 

you want to or not. 
Mr. HALL. By the same token, income tax is compulsory, but it is 

for the jjurpose of the total country, and this is applied evenly by at 
least some people's standards, and in my mind it is not quit© even, 
but I don't believe it is a pi"oper analogy, if 3'ou forgive me for saying 
so. 

Mr. DEVINE. It is a distinction without a difference. Thank you very 
much. 

Mr. HALL. Yes. 
Mr. METCALFE. Mr. Harvey? 
Mr. HARVEY. Thank you. 
I also welcome you, Mr. Hall, this morning. I agree with you in 

many respects, I have argued from this forum up here against the in- 
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elusion of the maritime industry in any such bill we are considering 
because I don't feel they should be included either. 

Our problems have not come from the maritime industry, so in that 
regard I agree. 

Let me say along the line ray colleague, Mr. Devine, has raised, that 
•\vlion the Congress is called to act, it is a form of compulsory arbitra- 
tion. We have to make the decision and the parties come before us. 
management comes one daj' and labor comes the next day, and then 
the matter is in our laps, and we have to make the decisions. 

I guess what I object to about Congress having to make the de- 
cision is not the words you used, "inconvenience to Congress in making 
it." None of us have shied away from the burden of having to make 
decisions. Rather I object to the fact that Congress is really the poorest 
equipped to make the decisions. None of the 535 Members in the House 
and the Senate are, to my knowledge, experts in either the railroad in- 
dustry or airline industry, which are covered by the Railwaj' Labor 
Act. Nor are they experts in the area of labor relations. This makes 
for the poorest sort of agreement tliat can possibly be reached. 

I think you would agree in that regard that we get just a cursory 
summation of the position of the parties. Upon this we are, within 
a matter of 24 or 48 hours, called upon to make a decision and do 
something which is going to get the men back to work. That is be- 
cause—contrary to what you say in your statement on page 3, and I 
refer to the last sentence on the page, "There is no proof that America 
lias ever been affilicted by a strike that caused a national emergency." 

Contrary to that, the (X)urts have found that a national railway 
strike is a national emergency in any duration of time. I think that the 
overwhelming opinion in Congress and the overwhelming opinion of 
i\jneric!iji Presidents, Democrat, Republican, alike, in the past 50 
years is to the effect that a national railway strike is a national 
omergeney and must be deiilt with. 

Tlie question we are faced witli is: How do we do it best and most 
fairly? This is a very, very difficult question to answer, frankly, and 
tliat is wliat we are trying to reach here. 

Mr. H^VLL. You are talking about specifically railroads now, Con- 
gressman. Of course, your bill includes all otJier forms of transpor- 
tation. 

Mr. HARVEY. Not my bill. 
Mr. HALL. I don't mean your bill, but the other bill. 
Mr. HARVEY. The administration's bill, U.K. 35G9, includes maritime 

and I tiiiuk this is ill-advised, as I informed Secretary Hodgson the 
day he was here. I thought it was a major mistake. I told Secretary 
Volpe also, and I think a majority of the meml)crs of the committee 
on both sides of the aisle have informed the administration of this. 

Mr. IIALL. I know time is a factor here, hut let me comment on your 
remark, if I may. 

Fii-st of all, tlie basic problem of this country' relative to railroads 
is the basic problem relative to all transportation. You heard about 
the baby boom; you heard about the qu&stion of pollution and all of 
these things. 

Well, what most of us don't understand. Congressman, and this is 
the appropriate committee I would think that in part would deal with 
this, on the question of commerce, you have a transportation boom 
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i n this country. Tlie transportation facilities, some of them, are being 
outmoded and some are in ueed of being revised. You have a very bad 
situation rekitive to ti'ansportation per se. 

Now, the last administration recognized this, and tliey set up a 
Department of Transportation. We fouglit tliem over details. We 
don't think they liad done a good job or put the right man in charge, 
of and we didn't believe that they gave the total look at the situation 
that should have been. 

We think the proof of this pudding, Congressman, was that the day 
tha,t gentleman left tliat office, he went to work, I repeat, as president 
of the Illinois Central, and this allowed what liis feelings were to start 
with. How could he have conceivably been unbiased right down the 
line ? 

When you talk about transportation, because some of the transpor- 
tation miglit not work properly under certain conditions, it is not fair 
to make the immediate decision, it seems to me, to take away the rights 
of part of the transportation industry—the right of the worker to 
strike—without going into the total iiicture, you see, because that is 
a pretty big step you are taking in tiie history book when you move 
to deny people their fundamental rights. 

Mr. HARVEY. What I thought, rather than doing that, we ought to 
start small, and since Ave had had almost all of the problems with the 
railroads, that is where we ought to find a formula for settlement. 

I reconunended to the administration that rather than trying to in- 
clude t nickers and tlie maritime industry and include everybody else 
included under Taft-Hartley, that really their problem has been con- 
sistently over the last 7 or 8 years witli the railroad industry. That is 
where we neetl a formula for settlement. 

Mr. HALL. Congi-essman, I don't want to belabor the pouit, but I feel, 
you know, I have bargained a few yeai-s under the Railway Labor Act 
for seagoing railway' members, guys who move tugs, marine equip- 
ment from New York or tlie Jei-sey side, and so forth, down the coast. 
I have seen a lot of guys wlto are very skillfully confusing people, but 
the railroads have always been able, in my opinion, to confuse the 
picture—management I am talking about^—and I don't want to soimd 
just like a labor guy. I am not talking just as that, but I am amazed 
that this industry management, M'hich themselves ai'o so incapable of 
running their own business, and witness their condition today, have 
been so able to confuse the issues in the Congress. 

I won't belabor the time of this committee to say what I think. 
Mr. HARVEY. It is like a divorce case, for them is plenty of fault on 

both sides. 
Ml'. ILvLL. This is why I think it should have been completely ob- 

jective and take into consideration all facets and not just what might 
nave been a mistake of labor. 

Mr. HARVEY. My question to you is a very general one. What do we 
do to settle a railroad strike tliat has suddenly escalated from a smaU 
into a bi^ strike and has become a national emergency? This is just 
tlio situation wc were in the month of August. "What is Congress to do 
when labor itself has exceeded, what they have defined as a selective 
strike and brought about a national emergency? Is the only solution 
to come to Congress, wliich is ill equipped and poorly advised, as I 
mentioned, to settle the dispute? Isn't there some mechanism that labor 
and management can come up with? 
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Mr. HALL. I would think thisj and you know in my barg'aining with 
railroad manapement, and this is important to me, it was the one area 
in which I could not pei-sonally, as the re[)resentative of the workers, 
meet and talk to the jirincipals of management. 

Remember—let me repeat it—I could talk to the biggest shiijowner 
in the country at any time, subject to convenience on both parties' 
sides, on anytliing dealing with the basic questions of maritime. Mr. 
Chairman, I don't think 1 got i)ast the "ilst office boy on the i-aili-oads. 
I never saw an area in which relationships in that sense are so bad. 

Mr. HARVEY. We tried to go into it in the last few days. I guess if 
the carriers want a luitional bargaining conference and hire Mr. Hiltz, 
that is their prerogative, but what astounds me is both management 
and labor want national bargining. There is no question about it. Thej' 
testified over and over again. Each witness for labor testified that. 

Mr. HALL. Let me point out we also have national bargaining and 
management likes it, and we like it, but. Congressman, this does not 
mean we deprive oui'se]\es of the opiX)rtunity of meeting the fellows 
in management who have the real interest. Tliat is the people who 
own it, the people tJiat control it, and they are the fellows who should 
care and be interested. AVe never exclude that relationship, even though 
they have professional negotiatore as well. 

We sit down with them and we bargain, but I personally have access 
to ever}' owner in the industry and such, and whether he is the small 
one or big one, he has access to me. But with the railroads, I re- 
peat, we never got past the 21st office boy, believe me. 

Mr. HARVET. Let"S assume I agi-ee with you there. I say, too. that 
labor negotiators ought to be able to tailk to tlie presidents and bosses 
and ought to have closer contacts and so forth, but let's say it still does 
no work. Now, you have a strike which is a national emergency, how 
would you go about settling it, other than coming to Congress ? 

Mr. HALL. I certainly don't think the answer is to take away the 
right of one of the parties. 

Mr. HARVEY. If I had my druthei-s, nobody would take away the 
right of parties to collective bargaining. Xobody wants compulsory 
arbitration, but the point is, there is some burden on organized labor 
to come up with something new. Every person in organized labor has 
been critical of tlie administration for final offer selection. Very 
frankly, I have not thought it is the best thing. On the other hand, it 
is the only new idea thi-own out m this field. I think it has certain 
merits. 

Mr. HALL. To find the answer, you must fii-st understsind the prob- 
lem. The problem, I repeat, in part is a lack of proper relationships 
between tlie top management of both parties, the unions and the man- 
agement people. 

"What you are proposing, and not you as a person but the legislation 
proposal, without going into tliat area, you are going to suggest that 
one of the parties have their rights deprived. Tlie greatest and single 
weapon a worker has is just to witliliold his service. That is all he has 
in the final analysis, his ultimate weapon in our system, and if you 
take it away from him. you have him prostrate belly up to the mercy 
of an employer who wants the Government to come in. 
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Mr. H.\RVET. No, sir; I believe he ought to liave the right as long as 
he confines it within tlie limits of the selective strike us defined by 
Congress. I believe he should have the right to selective strike aiid I 
don't want you to misunderstand. What I am talking about is the situa- 
tion where a union escalates, voluntarily or involuntarily, a selective 
strike so that you get to the point of a national emergency. What do 
we do then ? 

I wish you would see for 1 minute some of the advantages of fijial 
offer selection. I think compulsory arbitration, for example, where you 
always have to split the ditTerence, tends to drive the paiiies apart. 
Somebody did some thinking on final ofi'er selection, however, for it 
will at least get the parties closer together. 

If you have other ideas, we welcome them. 
Mr. HALL. I have had lots of ideas on it. I think, for e.xample, what 

Andrew Biemiller said iis the official position of this labor movement is, 
in part, the answer; that is, under cert^iin conditions. The national 
railway labor industry, it is ratlier pex^uliar, one of the big industries 
with so many considerations from Govenmient from the origin of the 
land-grant days up to date  

Mr. HARVEY. I am sorry to interrupt you, but we have to close. I 
testified myself as a witness here in tliese hearings the fii*st day we 
started, and in my testimony I said at that time that unless we solve 
this problem, there is no doubt in my mind we weiie appi-oacliing the 
nationalization of the railroads. There should be some solution that 
the American ]>eople can be offered to settle these disputes .short of 
that. Certainly, that is not the only thing we have to offer, not the 
only thing you have to offer, or the only thing management has to offer. 
But we tliank you for your testimony. You have been a very good 
witness. 

Mr. HALL. Thank you very much. 
Mr. METCALFE. Thank you very much for your testimony, Mr. Hall. 
According to our agenda, tliis concludes the witnesses that will be 

heard today. 
The subcommittee hearings on the disputes between the transporta- 

tion labor groups will recess until 10 o'clock tomorrow morning. 
Thank you very much. 
(Whereupon, at 12:05 p.m., the hearing was adjourned, to reconvene 

at 10 a.m., Thursday, September 30,1971.) 
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SETTLEMENT OF LABOR-MANAGEMENT DISPUTES L\ 
TRANSPORTATION 

THUBSDAY, SEPTEKBEB 30, 1971 

HOUSE OF REPRESENTATIVES, 
SuBcojiMnTKE ON TKA>SI>()KTATIO.\ Axn AERONAirrrrs, 

CoMjrrrTEK ox INTEKSTATE AXD FOUKICX COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 2123, 
Kaybura House Office Building, Hon. John Jarman (chairman) 
presiding. 

Mr. JARMAX. The subcommittee will please be in order as we con- 
tinue the hearings on legislative proposals for the settlement of trans- 
portation labor disputes. 

Our first witness this morning is Mr. Charles Luna, president of the 
United Transportation Union, with headquarters here in Washing- 
ton. Mr. Luna. 

Mr. HARVEY. Mr. Chairman. I would like to make a unanimous-con- 
sent request, if I might. The Kcpublicans in the House have a confer- 
ence at 10:30 this morning, at which I am one of the candidates for 
office, and consequently I am going to have to ask to the excused. 

I have had opportunity this morning to read over Mr. Luna's testi- 
mony. I jotted down three or four questions and wondered if I might 
interrupt the ordinary procedure here and perhaps ask him a ques- 
tion or two in advance of his testimony. It is most unusual, Mr. Luna, 
and I apologize to you very much for doing it, but you are certainly 
one of the most important witnesses here and I didn't want the op- 
portunity to pass by without a chance to ask you a few questions. 

STATEMENTS OF CHARLES LTJNA, PRESIDENT. UNITED TRANSPOR- 
TATION UNION; H. C. CROTTY, PRESIDENT, BROTHERHOOD OF 
MAINTENANCE OF WAY EMPLOYES; AND LESTER P. SCHOENE, 
COUNSEL, CONGRESS OF RAILWAY UNIONS; ACCOMPANIED BY 
AL CHESSER, NATIONAL LEGISLATIVE DIRECTOR AND PRESI- 
DENT-ELECT, UTU 

Mr. LUNA. I will be glad to answer. 
Mr. JAKMAN. This is certainly acceptable to the committee, and the 

gentleman is recognized. 
Mr. HAR\\ET. I thank the chairman very much. Mr. Luna, when 

railroad management was here, I asked them the question, as I have 
most of the other labor witnesses as well, whether or not they preferred 
& pattern of national settlement of rail strikes, or whether they pre- 
ferred regional settlements. 

(711) 
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I had the impression from reading the newspapers that the pattern 
of nationiil settlement was not Morkinfr as well as it should be. I was 
wondering if you would comment on that. 

Mr. LuN.\. You are exactly right. I had been hopeful we would never 
have to go to national handling, on rules especially. On one railroad 
alone, one general chairman has nine different contracts—^tliat is on 
one railroad—and most rules are different on the same railroad. 

I personally came off of a railroad, the Santa Fe, where we have 
three general committees, and tli© .same people we represent, doing 
the same work, have different working agreements on three parts of 
that siime railroad. 

I did make the statomeut in court that wages, vacations, and health 
and welfare should be the same on all the railroads; and if you will 
check the recoi-d, we ne\er agree<l on this last one to go to national 
handling on rules. The Mediation Board put us in national handling, 
and the only way you can get in national handling, according to the 
Railway Labor Act as it now stands, is by agi-eoment or by the Media- 
tion Board initting you in national handling. If I had my way. we 
would never handle the rules nationally. 

Mr. TI.AHVEY. All right; I tliank you. My next question is this: On 
page 18 of vour statement, vou indicated that for those wTio thought 
that the ITTU let the recent strike get out of hand, that H.R. 3595— 
tliat is the Staggers bill—has certain limits to it: but my question to 
you is: Of what use are the limits if the bill also pennits national 
strikes? 

Mr. LuxA. We didn't have anv guidelines except the court deci.siou 
on selective strikes, and we would have never had this many railroads 
out at one time even under those guidelines if it had not been for 
promulgation of the carrier rules; the rules that were promulgated 
were worse than we worke<l under 50 years ago. 

It was only by strict discipline on the part of our members that we 
were able to keep them working. The only rea.son you would need a 
national strike: If the carrier had done away witli your iiile Ixtok and 
disrespectcHl everything you worked for and negotiat-ed for, you would 
have to have some way to combat it if they did it all over the United 
Staters. 

Mr. ITARVKY. When Mr. Hickey testified here the other day. he in- 
dicated the right of the national strike was today virtually meaning- 
less. I think he said it was an "impracticality" and "futility," as he 
describe*! it. Would vou sigree? 

Mr. LUNA. I would agree, with tlie condition that they, too, abided 
l)y tlie laws, the railroads, too. abided by it. 

Mr. HARVEY. I am not sure I follow that. 
Mr. LfNA. In other words, if the railroads would only promulgate 

the rules that they had notices served on and have implementing 
agreements so the men would know what they were working tmder. a-s 
the law provides, I would say a national strike would be a thing of 
the pa.st. 

Mr. HARVEY. I see. I have another question here. Like the otlier rep- 
re-vntatives of organized labor, you reject the idea of compulsory arbi- 
tration, as I think the majority of the Congress does. We don\. look 
with favor on it at all. Final offer selection however has this im- 
portant feature. As it is used, the offers in the final offer selection are 
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prepared by the parties theinse-lves. They are not prepaiecl by some 
tliii-d parties called in to mediate the dispute at all. 

I have the impression that there is a veiy strong force tliere for 
driving the parties together, rather than the force that works in com- 
pulsory arbitration driving them apart, knowing tliat someone will 
split the difference later on. 

Mr. LUNA. If that applied only to wages, it might be possible, on 
the final offer on wages; but with rules, I don't think either party 
could make the final offer on how a rule would be drawn up or what 
it would do. It is something you have to have implementing agree- 
ments on, and it is different on each railroad. 

Ml'. IIAHVEY. AS I recall—and not reading your agreement, of 
course, but reading in the New York Times about it—in the agree- 
ment you recently signed, you agreefl to arbitrate the rest of the rules; 
is that corre-ct ? 

Mr. LUNA. No, sir; you are a little bit wrong. I told them for 10 
yeai-s you couldn't write a national rule on interdi\'isional nms, and 
the fii-st night we met with the three presidents, I had a proposal; they 
accepted that. And they go down to their pei-somiel experts, who were 
in another room, and they said it will not work. They made three or 
four otfere to me. and I accepted thorn, and they went out into the 
other room and came back and said it would not work. 

Finally, one of the presidents came back and said: We could not 
writ<5 a national rule, and I said I have been trying to tell you that 
for 10 years. 

We set up machinery for each individual railroad to handle its own 
oases on interdivisional run niles, which we now have in effect on 287 
roads or something like that, that have been worked out on individual 
railroads. 

In other words, they wanted, as I said, a blank check, signed bv us, 
that they could put them in any way they wanted to, and wo couldn't 
give them that blank check. 

Mr. IlAn\'EY. I have one last question. H.R. 3595, the labor bill, 
amends the Railway Labor Act, which I think is the proper starting 
point. However the emergency clause of the Railway Labor Act pro- 
vides that one criterion of an emergency is an impainnent of regional 
health and safety. My question is this: Isn't the 40 percent provided 
by the labor bill in this case excessive? Doesn't that seem high to 
you in light of the experience of what took place in the month of 
August? 

Mr. LrNA. No, sir, I will tell you wliy. At one time, the raih-oads 
handled 100 percent of the intercity freight and at this time only 40 
percent of the intercity freight, and when you take 40 percent of 41 
percent, then you are stopjjing verj' little of the intercity freight. In 
other Avords, other modes of transportation are handling a larger part 
of the business than the railroads do. You take 40 percent of that and 
you don't have much that you are stopjiing. 

At no time in any strike I have ever been in, any work stoppage, have 
we i-efused to nm trains needed for the safety and health of the people, 
at no time: and at no time, to my knowledge, have the railroads ever 
agreed to do this because they say it is unprofitable. I think at a time 
like this, we should forget ahowi profit, because our people suffer as 
much as they do, and try to do what is necessary to give the people the 
service, they need as far as health and safety which should be done. 
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Mr. IL\Rvi?r. Mr. Chairman, I thank you and apologize to the 
committee. 

Mr. LtrvA. Mr. Chairman, there is one thing I would like to add if 
you will let me. 

Mr. JARMAN. Yes. 
Mr. LUNA. I notice some of them said this would have been back on 

the Hill in another 2 or 3 days if a settlement had not been made. 
I personally, as I said before, would not have had this many railroads 
out if they had not promulgated the rules or did what they did: and 
Sunday night I had our people standing by in the office at Cleveland to 
put one or two railroads back to woi-k before we pulled any more out. 

We were watching that as closely as anyone else, because I was deter- 
mined that we had won a battle on selective strikes and was keeping it 
off of the Hill, and I was determined we were not going to ha\'e too 
many out. We watched it as clearly as you, and we could have put them 
back and would have put some back before we would have pulled any 
more out. 

Mr. HARVEY. I apologize to the committee in behalf of the other 
minority members, because at least in the next half hour, there will be 
very few minority members here. 

Mr. JARMAX. Mr. Luna, for the record, would you please identify 
your associates this morning. 

Mr. LTJNA. Mr. Schoene is our attorney, and Mr. Crotty is president 
of the Brotherhood of Maintenance of Way Employes,' and Mr. Al 
Cliesser is national legislative director and president-elect of the 
ITnited Transportation Union. 

Mr. JARMAN. The committee, will receive your prepared statement in 
full. 

Mr. LUNA. Yes, sir; you have ray statement in f\ill, and I have an 
introductory statement which I have given the reporter a copy of. 

STATEMENT OF CHARLES LUNA 

Mr. LUNA. Mr. Chairman and members of the committee, my name 
is Charles Luna, and I am president of the ITnited Transportation 
Union, which represents all the organized ojierating railroad employees 
in the United States, other than those represented by the Bi-otherhood 
of Locomotive Engineers. 

Bills under consideration by your committee for settling emergency 
labor disputes are of vital importance to our members. I have here a 
prepared statement consisting of 22 pages outlining our position in 
detail on such bills and respectfully submit it for your consideration 
and request that it be entei'cd into the j'ecord in order to consume as 
little of your time as possible. 

I would like briefly to summarize the contents of my written 
statement as follows: 

The bills under consideration for settling emergency labor disputes 
were generally introduced m the forepart of this year while major 
disputes existed between the Nation's railroads and our organization 
and several other organizations which everyone assumed would result 
in a national railroad strike paralyzing the Nation's railroads since 
the courts had not at that time recognized tlie legality of selective 
strikes in the railroad industry coveiing disputes which had previ- 
ously been tlie subject of national handling. 
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Since that time, the United Transportation Union has conducted a 
fair, responsible, and successful selecti\e stiike in the railroad in- 
dustry which ultimately resulted in resohing, through the collective 
bargaining process, one of the most controversial disputes which e^'^r 
existed between our union and the Xation s railroads, wliich proves 
conclusively that there is no need for legislation providing for com- 
pulsory arbitration of our disputes or for ad hoc congressional 
disposition. 

Our agreement reached through collective bargaining provides for 
wage increase in keeping with reconmiendations of Emergency Board 
No. 178 as well as many of the rules changes requested by the carriere. 
This is evidence that we did not use dictatorial or oppressive powers 
in conducting selective strikes. Our agreement is further evidence of 
the fact that the collective bargaining process works and wUl continue 
to work under any and all circumstances in settling emergency labor 
disputes. 

I speak in opposition to the administration bill H.R. 3596 and the 
railroad and airlines bill H.R. 9989 because both bills will ultimately 
result in compulsory arbiti-ation of our disputes in the future, thus 
ignoring a 100-year history of collective bargaining in the railroad 
industry. 

I thank you for your time and resi>ectfully urge you to read and 
give consideration to my written statement. 

(Mr. Luna's prepared statement follows:) 

STATEMENT  OF   CHAKLES   LUNA,   PBESIDENT,   UNITED  TBANSPOBTATION   UNION 

Mr. Chairman and Members of the Committee: My name is Charles Luna, 
and I am Pre^dent of the United Transportation Union. The United Transpor- 
tation Union represents all the organized operating railroad employees in the 
United States (other than those represented by the Brotherhood of Locomo- 
tive Engineers) as a result of the merger, effective January 1, 11)69, of the 
Brotherhood of Railroad Trainmen, Order of Railway Conductors and Brake- 
men, Brotherhood of Locomotive Firemen and Euglnemen, and the Switchmen's 
Union of North America. I was the President of the former Brotherhood of 
Railroad Trainmen. 

The bills that the Committee hjas under consideration for settling emergency 
labor disputes were generally introduced in the forepart of this year or repre- 
sent refinements and modifications of bills that were introduced early this 
year. Since the ideas embodied in these bills were formulated, two events, both 
having major bearing on these ideas, have occurred, and I believe I can say, 
without impairment of my usual modesty, that I might qualify as an expert 
witness with respect to both of these events. 

These events are: (1) the courts have recognized the legality of selective 
strikes in the railroad industry with respect to disputes that have been the 
subject previously of national handling; and (2) the UTU has conducted a fair, 
re.sponsible, and .successful .selective strike in the railroad indu-stry. I shall de- 
vote the maji>r portion of my statement to a discussion of these events and their 
relevance to the issues this C-ommittee has under consideration. 

The i)roblem with respect to the legality of selective strikes aro.se solely from 
the fact that the railroads in the last couple of years persuaded two District 
Court Judges in the District of Columbia that selective strikes after previous 
national handling of the disputes under the Railway Labor Act are illegal. 
Conse(iuently. whenever any railwa.v labor union attempted to strike selectively 
under such circumstances, the District of Columbia Courts would issue pre- 
liminary injunctions, and, before any appellate review could be had. there would 
be some other disposition of the di.spute—usually a national strike followed by 
ad hoc congressional disposition. 

The dispute arising from the notices that the I.'TU served under .Section 6 of the 
Railway Labor Act on October 20, 1969, the carrier counterproiiosals of No- 
vember 7, 1969, and the furtlier notices of the UTU served on November 20, 1969, 
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at one stage were headed for disposition according to tliis same pattern. After 
tliese disputes liad I'een liandled on tlie individual properties and In national 
handling with the National Railway Labor Conference, lioth in national con- 
ferences and in mediation, the.v were investigated and reported uiion (along 
with disputes involving the Brotherhood of Maintenance and Way Employes, the 
Brotherhood of Railway, Airline and Steamship Clerk.s, and the Hotel and Res- 
taurant Employees and Bartenders International Union) by Emergency Board 
No. 178. When negotiations following the report of the Emergency Board did 
not result in disposition of the disputes, the four unions called a national strike 
for December 10. 1970. To avert this strike. Congress enactetl Public Law 91-541 
in the early morning of De<*ml)er 10. 1970, and the strike was called off. 

That legislation require<l the railroads to put into effect the wage increase 
which the Emergency Board had recommended for adoption in 1970 and reiiuired 
the lorties to engage in further negotiations with any strike prohibited until 
March 1, 1971. Before March 1, 1971, the other unions that had been before 
Emergency Board No. 178 succeeded in working out dispositions of their dis- 
putes. Our luilon was unable to work out an.v amicable solution because. I 
believe, the Emergency Board's recommendations for rules revisions, affecting 
almost entirely the employees represented by the UTU, were deslgiietl to save 
the railroads enough In operating expenses to ofiset the wage Increases recom- 
mertded for the employes represented by all the unions and, in addition, failed 
to reflect any comprehension of the i)racticallties of railroading. 

In any event, when we were unable to work out a settlement by March 6, 
1971, we called a selective .strike to liegln on March 8 on the Burlington Northern 
and Seaboard Coast Line Railroads. When the railroads sought a restraining 
order and injuncticm again.st such a strike on March 7, 1971, we voluntarily 
postponed the strike In order that the application for preliminary Injunction 
might be heard in the I'nited States District Court for the Di.strict of Colum- 
bia on March 10. 1971. .\fter the hearing, the judge, in accordance with the 
practice established for the past several years, issued a preliminary Injunction 
ugain.st the .strike. 

Instead of allowing the matter to he resolved by the preliminary injunction 
route, this time we sought and obtained emergency consideration of an apjieal 
to the T'nited States Court of Appeals for the District of Columbia Circuit. On 
March 31. 1971, the Court of Apjieals declde<l unanimously that a selective strike 
was unlawful, notwithstanding previous national handling of Hie disputes, so long 
as the purpose of such a strike was not the breaking up of national handling. 
The court, nevertheless, delayed Issuance of Its mandate so as to permit the 
carriers to seek Supreme Court review by petitioning for a writ of certorari. 
A petition for a writ of certorari was denied on .Tune 7. 1971. We were at last 
legally free to procee<l with a sele<-tlve strike, but we continue<l to negt>tiafe 
through .Tune In the hope that a settlement could now be negotiated in light 
of the carriers' knowledge that we could strike selectively. 

The opinion of the Court of Appeals had Indicated that, as a manifestation 
of our good faith in seeking a national disposition of the dispute, notwith- 
standing the selective nature of the strikes, it would be appropriate to give 
two weeks' notice of the Intention to strike. This Is what we did. On July 
2, 1971, we notified the National Railway Ijibor Conference, the officials of 
the railroads involve<l. and the Government that on July 16, 1971, we would 
strike three named railroads, one in each of the three rf^rions: until the ac- 
tual date of strike, we continued our efforts to dispose of the dispute through 
negotiations, without a strike. 

The railroads bitterly resisted these efforts. They were apparently convinced 
that the welfare of tlie Industry required them to fight us to the last ditch, no 
matter what harm the Industry might have to endure or what hardship might 
re-sult to the public for lack of railroad transportation, .\ccordingly, it became 
necessary for us progressively to enlarge the number of railroads struck and 
to continue the s-trikes for a period longer than might have been thought neces- 
sary at the Iteginning. In each instance of enlargement of the numl>er of car- 
riers struck, we gave the .«nine tyjie of two weeks' notice that we had given 
in the first instance. Finally, effiN-tlve .August 2. 1971, we were able to make 
a national agreement disposing of the dispute on all the railroads Involved, 
except for the Chicago and North Western which had settled earlier under 
clrciunstances which I will relate later in my testimony. 

I have recited these events in some detail be<'aiise I think they re<iuire con- 
sideration of the premises on which all the bills now under consideration by 
this Committee were drafted.  These bills are premised on the thought  that, 
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whenever there Is a national railroad dispute, a national railroad strike is an 
intolerable national emergency; lienc-e, some motlilication of the present law 
is needed. The events I have recited demonstrate that it is now tlie ef«abllslied 
law that a sehvtive strike is lawful, that such a strike can be conducted 
fairly and resiwnsibly. and that it will lead to a collectively bargaining dis- 
position of even the most far-reaching and bitter dispute. 

Alost of the bills that this ("omnitttee has under i-onsideration pnmded 
for some form of compulsory arbitration—if arbitration is understood broadly 
enough to embrace the imijo-titiou of rates of pay. rules, and working con- 
ditions not voluntarily agreed to by the iwrties, even though it may be dis- 
guised under such forms as "final offer selection." 1 believe, thougli. that all or 
nearly all the meml)ers of this Committee, and all or nearly all members of Con- 
gi^sis' including the authors of bills providing for compulsory arbitration, would 
agree that any form of compulsory arbitration is, at lea-st to some degree, 
r»i)rei;i<lve of our traditional free entpri>rise system and, specitii'jiUy. repres- 
sive of freedom of contract. I think it follows that all or nearly all members of 
Congress would prefer that solutions to disputes over rates of pay, rules, and 
working conditions in the railrt)ad industry, and every other industry, l)e 
found through free collective bargaining, rather than through comprilsory arbi- 
tration, no matter how it may be disguised. Our ex'iwrience this year suggests 
that this is now possible under present law. 

In many respects, the experience leading up to the disposition of our dispute 
through the agreement of ugust 2, 1971, was about as severe a test of the 
etftcacy of collective bargaining as one is likely to find. This is true for a number 
of reasons. In the first place, the issues in dispute were very important and far 
reaching; the wage increases involved were of critical importance to our people 
at a time when living costs were rising rnii)idly, and our r)eople had had no wage 
increases for a long time; on the other hand, the revisions of working conditions 
that the railroads sought were revolutionary—the railroads thought it was im- 
portant that they should have them, and our people were equally determined not 
to suffer retrogression in their working conditions. 

But the inherent importance of the Issues was by no means the only reason that 
the dispute was a difficult one to settle. The carriers had great difficulty in re- 
conciling themselves to the fact that selective .strikes following national handling 
were now actually lawful. This can be lUu.strated with what happene<l on the 
Chicago and North Western. That railroad was one of the first to be struck. The 
management wanted to avoid being struck but apparently could not persuade the 
national representatives of the carriers to make a national agreement on the 
terms that the C&NW was willing to make. Accordingly, the C & NW withdrew 
from national handling and sought a separate agreement with us. We were in 
doubt whether our engaging in separate negotiations with the C&NW might be 
construed as indicating a purpose to break up national handling, which the Court 
of Ai>i)eals for the District of Columbia Circuit had indicated would be an un- 
lawful purjtose. We, therefore, petitioned the court for instructions. The C&NW 
responded by seeking a mandatory Injunction to compel us to bargain with them 
individnally (and also for a ninjunction against any strike while this individual 
bargaining was going on), but the other railroads, in sub.«tance. said, "See, T told 
you sol", and again tried to enjoin our .strike altogether, notwlth.«tanding the 
previous action of the Court of Appeals and of the Supreme Court. The District of 
Columbia Courts denied any relief to anybody, but the C&NW, nevertheless, got 
an order from the Federal District Court in Chicago commanding us to negotiate 
with them individually. As a result of such negotiations, a separation agreement 
was made with the S & NW, but the greatest care had to be exercised in the 
conduct of these negotiations to avoid ianything that the carriers might u.se as an 
excn.se again to try to enjoin all strike action. 

There can be little doubt that throughout the strike the railroads' efforts were 
directed towiird forcing a national strike and conspqupiit congrp'sional ad hoc 
disiwsition. This is .shown not only by their persistent efforts to enjoin the .selec- 
tive strikes I>ut al.so by the fiict that they put their proposed rules changm into 
effect by unilateral promulgation on all the railroads, including those that had 
not been struck. To avoid a national strike under these circumstances calle<i for 
the highest order of discipline among our people. It meant that many thousands 
of our people had to work under working conditions that were not acceptable, 
that were brutal, and for earnings far below those nonnally a.s.s<x'iatpd with their 
jobs. It also meant that. l>efore a final settlement could be made, not only the 
issues initially in disput° but also those ari.sing from the rules promulgation had 
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to be resolved and provision made for resolving the grievances arising from 
working under the iiromulgated rule. 

I have no doubt that the circumstances I have described made it necessary in 
this instance to extend our selective strikes to a larger portion of the industry 
than would normally have beeu necessary in order to secure disposition of a less 
complicated dispute. I recognize that many members of Congress received 
many letters from their constituents beseeching them to do something about the 
lack of railroad service. No one could have hoped more fervently than I did for 
an parly and satisfactory disposition. If some of your other constituents consid- 
ered it a hardship to be without railroad service, bear in mind that those of 
your constituents who are also members of my union were either out of work and 
on the picketllne or else were working for reduced earnings under intolerable 
working conditions promulgated by the railroads. 

The Court of Appeals for the District of Columbia had suggested in its opinion 
that one way of spreading the impact of selective strikes without spreading the 
deprivation of railroad service to the public would be to resume service on some 
railroads while strike action on others was initiated. Whatever merit this sug- 
gestion might have under other circumstances, its adoption was virtually pre- 
cluded by the railroads' promulgation of their rules. To have asked people 
who were on strike to go back to work under changed working conditions could 
only liave resulted in further complicating the settlement of an already compli- 
cated dispute. 

When you are weighing the hardships that some of your constituents were 
subjected to by lack of railroad service, I think you should also have in mind 
that, constantly throughout the strike, we said, and reiterated, that we were 
ready at all times on the struck railroads to perform any service necessary to 
protect the national safety and health. But we were never called upon to per- 
form any such service since probably such a limited partial operation would not 
lie profitable. By the same token, it is easier to conduct a strike when oijerations 
are shut down entirely than it is when partial operations are carried on in the 
interest of protecting the national safety and health, but we were constantly 
ready to conduct such operations; and we think that the railroads, as public 
service institutions, should likewise be prepared to carry on such operations even 
if they are not profitable. 

While the selective strike was in ))rogress, and from some comment.s I have 
heard since, one might gather that the selective strike gave us dictatorial and 
oppressive power.s—that it put us in a iiositloii to enforce any demands we might 
make and bleed the industry white. I .submit that anyone entertaining any such 
notion does so in complete disregard of the facts. I liave already alluded to the 
fact that conducting tlie strike wa.s no picnic for our people. They were willing 
to undergo the sacrifices necessary to secure a fair settlement, but no workman 
is willing to undergo .sacrifices for the sake of being oi)pre.<slve. 

Wa.s the settlement fair? I don't .see how anyone can di.-pute the fairness of 
the wage settlement The wages we contracted for were exactly those which a 
Presidential Emergency Board had recommended for the duration of the con- 
tract they rtM-ommended. with only the addition of a modest inereji.se at the end 
of that period, in consideration for an extension of the duration of the contract; 
they were e.\actly the same wage terms that a majority of other railnwid em- 
ployees had included in contracts that they recently made and that the railroads 
were offering us even before the striUe. 

With respect to rules which was the heart of the problem, the settlement was a 
fair compromise. AVith respect to interdivisional rnn.s, about which there was so 
much imblicity during the strike, we have made many agreements for them in 
the i)ast on individual railroads and I have constantly expres.sed willingness 
to make .such agreements to fit the precise requirements of individual railroad 
operation.s. In our national negotiations, the negotiators for the railro.ads found, 
I think, that they couldn't write a national rule that their own i>eople would 
find acceptjiWe and the matter was remanded for disix>sition on the individual 
proijertie.s under procedures assuiing that it will be disposed of there. Numbers 
of other niles were involved and .-••onie of the ruh's changes we agreed to would 
certainly have resulted in hardships to our people if we had not also negotiated 
fair protective conditions to guard against these hardships. 

Perhaps, the best evidence of the fairness of the terms is the testimony of the 
representatives of the railroad managements. I note that when Mr. Stephen 
Ailes. President of the Association of American Railroads, was before this Com- 
mittee the week before la.st advocating the enactment of H.R. 9980, he said. 
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"The purpose of the bill is not to protect the railroads from the railroad unions— 
the recent UTU strike should have made it clear that no such protection is 
necessary." 

Another appraisal comes from Jlr. Benjamin F. Blagginl, President of the 
Southern Pacific. Mr. Biaggini was tlie spokesman for the Western region in the 
negotiations that finally led to settlement and. thus, a well-Informed participant. 
The August 30. 1971, issue of Traffic World quotes extensively from a siieeoh 
Mr. Biaggini made on August 16 to the National A.ssociation of Railroad Trial 
Counsel in San FrancLsco. Mr. Blagginl explains in detail the importance of the 
rules dispute to the railroad Industry, why the industry felt it necessary to make 
an allout fight on the matter, why the industry considered it net^essary to let the 
users of railroad service suffer the hardships that they did. and he indicates tliat 
the settlement achieved well-justified the suffering and made everything worth- 
while. (Of course, he does not agree that the use of selective strikes is the answer 
to collective bargaining problems in the industry and would like to see Congress 
enact H.R. 9989.) 

I have indicated that I believe the two events I hare discu.s.sed—judicial rec- 
ognition of the lawfulne.ss of selective strikes and dlspo.sition of a far-reaching 
national dispute through a fair agreement resulting from selective strikes—calls 
for reconsideration by this Committee of all the ideas that were current when 
the legislation was introduced. This doesn't nece.ssarily mean, however, that 1 
now consider any legislation undesirable. I joined with the Chief Executives of 
all the other railway labor organizatioas and with the AFL-CIO In supporting 
the enactment of H.R. 3595, and I have no occasion now to diminish that supiwrt. 
The express declanitlon as to the lawfulness of a selective strike after national 
handling without predicating such lawfulness on the avoidance of negotiations 
with Individual carriers who may wish to withdraw from national handling 
seems to me useful, notwithstanding the judicial recognition of the lawfulness of 
such strikes. The prohibition of a national lockout converting a selective 
.strike Into a national emergency is probably essential at some time; I know that 
the industry con.sldered that course during the VTV selective strike and I think 
they rejected it only because they thought it would put them into a bad light in 
the eyes of Congress when they came here for ad hoc disposition. I liave already 
indicated that we were able to endure the railroads' promulgation of their rules 
changes but that the promulgation seriously complicated the making of a settle- 
ment : H.R. 3595's prohibition of carrier counterproposals by a nonstruck road 
would have facilitated settlement if It had been In effect. Further, those wiio feel 
that we pressefl our selective strikes too extensively should take comfort from 
the limitations H.R. 3i595 puts on the extent to wiilcli the industry can be struck 
selectively. Finally, although I have indicated that we were always ready to 
perform any service of struck railroads that was necessary to the national 
safety and health, we were not called upon by the railroads to i)erform any such 
service: H.R. 3595 would oblige the railroads, as well as the unions, to perform 
such services. 

Now. I would like to cormmenf briefly on the Administration bill H.R. 3596 and 
the Railroad and Alrilnes' bill H.R. 99S9. 

T>et ine address myself to the Administration bill's provision giving the Presi- 
dent a choice of instrmnentalities for dealing with a national emergency strike. 
The bill gives the President thrc.' choices : (1) Additional Cooling Off Period. (2) 
Partial Operation, and (3) Final Offer Selection. I would like to eliminate No. 2. 
Partial Ojieratlon, first. We know from exx)erience during the T'TT' strike that the 
railroads are unwilling to operate partially in order to provide service necessary 
to the national safety and health. 'The inference drawn from that experience has 
been conflniied by Mr. Alles' opposition before this Committee to that portion of 
the Administration bill. The bill itself provides in Section 218(b) that In no event 
sh.'ill an order for jjartial operation place a greater economic burden on any party 
than that which a total cessation of operations would impose. This makes It cer- 
tain that there will never he any Partial Operation under this bill if it should be 
ena<'te<l: the railroails will not voluntarily operate partially and the govcrnrment 
Is prohibited from ordering them to do .•«). 

This leaves the alternatives of Additional Cooling Off Period and Final Offer 
Selection. The President is given only one choice: he must select one or the other. 
Although the Additional Cooling Off Period may .sometimes produce a settlement, 
as witness the exi>erleuce of tlie Brotherhood of Maintenance of Way Bniployes. 
the Hotel and Restaiirant Emplo.vees and Bartenders International Union and 
the Brotherhood of Rall«-ay. Airline and Steam.«!hlp Clerks during the cooling off 
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period imposed by Ptiblic Law 91-541. But there is no certainty tlmt this will be 
its effect. By contrast. Final Offer Selection, the term the bill uses to disguise 
compul-sory arbitration, does assure that the dispute will be settled. In my judg- 
ment, the temptation to the President to select this altematiTe would he 
ov-crwhelmin);. 

I conclude that, notwithstanding the window dressing, this is simply a coro- 
pul.*)ry arbitration bill and I am opposed to it, regardless of an.v other 
considerations. 

I have many other grounds of opposition to that bill. For no reason at all. 
It ignores approximately a hundred years of history of toUectivoly bargaining 
in the niilroad industry and tries to force bargaining in that industry into the 
mold that ha.s been established through bargaining in industries tlmt liave 
been wore recently organized. Worse, it would fasten tm the railroad industry 
essentiall.v the evils of the infamous Taft-Hartley Act tliat the reactionarj' 80th 
Congress succeeded in iniix)sing on tlie rest of industry, over the veto of Presi- 
dent Truman in 1!)47. In addition, it .seeks to reverse the policy Congress has 
maintained since 1938 with resjject to defining the conditions under which the 
Ilailroad Unemployment Insurance Act permits the fwyment of benefits to in- 
dividuals iHiemployed on account of strikes. The railroads have been tryimr fnr 
over thirty years to reverse this policy but Congress, after frequent reconsidera- 
tion, has alwa.Ts stuck to its original determination. The Administration now 
proposes to do for the railroads what they hjive not been able to do for them- 
selves in tliirty years. 

Little additional comment is needed on the Railroad and Airlines' bill H.R 
9989. It includes all the vices of the Administration bill, plu-s providing for 
straightout compulsory arbitration as another Presidential choice and jwovidlng 
a host of other revisions of tie Railway Labor Act that the carriers would like 
to see made but which have no relevance at all to the handling of emergency 
disputes. 

Mr. LUNA. I would like to elalx)rate a little on the se.leotive strikes 
we have had. I have read a lot of testimony that has l)eeii i>reseiited 
on it. We found out, when we were jz:iven the rigiit to Imve these selec- 
tive strikes, that we had something tiiat would not penalize the Ameri- 
can public to any great extent, that tlie majority of these roads—we 
took a map that contained all of the railroads in the United States— 
the majority of these roads are paralleled by other railroads, and by 
a selei'tive strike you can lui^e a strike on one railroad, and the other 
railroad can still move the biusiness—-they can divert the traffic and 
move it over to another railroad and not have any part of the country 
or that section of the country in dire need of rail transportation. 

Of course, there is no use of kidding yourself, there are some plants 
that will be without service, but when we talk about that, in a .strike 
your economical strength is all you have, and our men are out on the 
picket line, and they, too, then are suffering as well as the people who 
do not liave the service. 

Tliat is all I have to add at this time unless there are some questions, 
and Mr. Crotty might want to add something. 

Mr. ('norr^-. I have a statement to make, Mr. Clyiirman, whenever 
you are ready for it. 

Mr. JARM.VN. I think unless there some questions at this point, we 
will ask you to proceed with your statement and hold the que.stions 
until you finish. 

STATEMENT OF H. C. CROTTY 

Afr. Cnn'm'. Mr. Chairman and membei-s of the committee, I am 
president of tlie lirotherhood of Maintenance of Wav Employes and 
have my headquarters at 120.")0 AVoodward Avenue, t)etroit, Mich. 
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As the name of my organization indicates, our meinl>ei's ai-e in 
charge of installing and maintaining the railroad roadbed, track, and 
structures along the railroad right-of-way, but the name of the oi'gani- 
zation is only partially indicativ'e of the work we do. Many of our 
people are engaged in building and maintaining buildings, bridges, 
and other stnictures; thcj' are in every way comparable to buildm^ 
trades mechanics. We have masons, bricklayers, carpentei-s, structural 
steel workers, electricians; others of our memlx'i'S operate all sorts of 
power equipment, ranging from power wrenches and jackhammers 
to the heaviest type of roadway equipment. 

I have asked to appear l^efore you today because I think that our 
experience during our most recent wage and rules dispute, which be- 
gan in May 1969 and ended in Febi-uaiy of this year, may be enlight- 
ening to you with respect to the several bills that you have under 
consideration. 

On May 29, 1969, we served notices under section 6 of the Railway 
Labor Act to improve our vacation agreement, since that agreement 
requires notice to be served 7 months before the end of the year if 
the revised agreement is to be effective in the following year. Our 
wage, holiday, and insurance proposals were served later, on Septem- 
ber 2, 1969. For the moment, I am not so much concerned with the 
content of these proposals as I am with the nature of the coimterpro- 
posals they elicited f I'om the railroads. 

As I shall discuss in more detail later, we do not have rules in our 
craft that give I'ise to carrier propaganda about featherbedding or 
complaints that the carriers are unduly restricted with respect to the 
use they can make of pei-sonnel or that our people get paid for not 
working. The rules that we have have Ijeen built up over the years in 
order to establish decent working conditions and keep our people from 
being imposed upon. In view of this fact, it is not surprising that rail- 
roads seldom take the initiative in seeking broad revisions of our rules; 
when they have occasion to seek rules revisions, their proposals usually 
take the form of specific propo-sed revisions on an individual property 
to conform the rules to changed methods of doing the work. 

It is, accordingly, not surprising that the railroads felt no urge to 
rewrite our niles imtil after we found it neces-sjiry to serve pi-oposals 
to increase the pay and improve the working conditions of our mem- 
bers. But, in response to our proposals of September 2, 1969, the car- 
riers, on September 12, 1960. and November 3, 1969, served us with 
the most ext4?nsive and horrifying coimtcrprojjosals, which were for 
concurrent handling with our wage, vacation, holiday, and insurance 
proposals. I have reproduced these proposals in the appendix to this 
statement so that you can see for yourself what they are like (see 
p. 726). 

In every respect, these proposed rules are designed to destroy the 
decency of working conditions. Take, for example, the 40-hour-work- 
week iniles. We worked out the 40-hour workweek in 1949 in a joint 
national nonopernting employee movement, and the rules than adopted 
were the result of the recommendations of a, Presidential emergency 
board, followed by extensive negotiations with the assistance of, and 
finally arbitration by, the members of the emergency board. Every 
ruile of the agreement was for the purpose of establishing a genuine 
40-hour week, with 2 rest days per week, and to assure against imposi- 



722 

tion on the employees, while at the same time peiTnitting ample flexi- 
bility of working time so as to meet all the carriers' ojjeratinff prob- 
lems. These niles did not become obsolete by the passage of time, as 
the railroads contend some of their operating rules have. The railroads 
found it necessary' to pi'oix>se a general breakdown of the established 
rules for the 40-hour week 20 yetvrs aftyer their adoption, simply be- 
cause they knew their pix)posals would be odious to us. 

The second courier counterproposal is for a 20-iiercent wage cut for 
new employees with a requirement that they would then ha\'e to work 
5 years, during which the cut would be gradually restored. The third 
counterproposal is to do away with ivny notice whatever for the aboli- 
tion of positions or tlie making of force reductions. I could review eucli 
of the 20 counterproposals in this fashion, but I am not interested now 
in rehashing their merits. My only point is to illustrate that they serve 
only the tactical pui-pose ot putting the carrier in a position so tliat, 
when the procedui-es of the Railway Labor Act have been exhausted, 
the carriers will be able to make it intolerable for our people to keep 
on woi'king. This was the sole purpose of mjvking the counterproposals. 

Wlien we had negotiated our proposals and the carriei-s* counterpro- 
lM>sals through the procedui-es of the Railway Labor Act, both locally 
and nationally, and had mediated until the Ivational Mediation Board 
told us it had no hoi^e of compromising the differences, and then had 
waited some 35 days more, including time that the Department of 
Labor spent ti"3'ing to get a settlement, we finally set a selective strike 
to commence on September 15, 1970, on the Baltimore & Ohio, the 
Chesapeake & Oliio, and the Southern Pacific Railroads. At 11:40 
p.m. on September 14, the Federal District Court for the District of 
Columbia restrained us from striking these raiii-oads witiiout, at the 
same time, striking all tlxe other railroads involved in tlie dispute. On 
September 23, the date initially set for hearing on the motion for pre- 
liminary injunction, we filed a motion for prompt trial of the case, 
which was denied summarily by the judge on the same day. 

In the meantime, a Presidential emergencj* boaixl had been created 
to investigate our dispute along with those of tlie Hotel and Restau- 
rant Employees, United Transportation Union, and the BRAC The 
emergency board made its investigation and report, and we agam 
negotiated with tlic railroads in a futile ett'ort to settle the dispute. 

"Wlien no settlement could be reached, we again set a stike date for 
December 10, 1970. This time it was obviously pointless to try to 
avoid a national crisis by trying to be selective in our strike: it had 
already been determined by the Federal District Court for the Dis- 
trict of Columbia that a selective .strike was illegal, and the action in 
which that determination was made was still pending. 

We, and the other unions involved, set a nationwide strike. Con- 
gi'ess promtply enacted Public Law 91-541, postponing any right to 
strike until March 1, 1971. 

Foi timately, and commendably, Congress recognized that it would 
be inequitable to subject us to such a postponement of the right to 
strike without at least i^roviding tliat the railroads should, in the 
interim, put into etl'ect the wage increases which tlie emergencj^ board 
had recommended should become effective during 1970—one of them 
retroactive to January 1,1970—and which the railroads had indicated 
they were willing to agree to. 
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During the period following the enactment of Public Law 91-541, 
we applied ourselves diligently and intently to trying to get an agree- 
ment. At times the prospect seemed hopeless. This was not because of 
anj' disagreement on wage mcreases to become eifective during 1970, 
1971, and 1972, the period covered by the emergency board recom- 
mendations; both sides were in agreement on following the board 
recommendations for that period. Vacations and holidays presented 
a somewhat more difficult problem since the railroads, in line with the 
emergency board recommendations, were not willing to grant any 
substantial improvements before 1973. But this difficulty was resolved 
by deferring vacation and holiday impro\ements until 1973, extend- 
ing the period contracted about to cover the first half of 1973 and 
providing additional wage increases in the first half of 1973. 

The real hurdle stemmed from the niles proposals the earners had 
injected into the dispute at the outset, some of which had been recom- 
mended by the emergency board, although the railroads had experi- 
enced no difficulties in our craft by reason of existing rules. In any 
event, we and the hotel and restaurant employees and Bartendei*s 
International Union succeeded in working out a agreement with the 
carriers on Febniaiy 10, 1971. 

It is in light of tliis iMickground that I want now to discuss the 
pmding bills, psirticularly H.R. 359.5, which has the support of the 
railTvay labor imions and of the AFL-CIO. 

Mr. JARMAX. Mr. Crotty, exciise me. Could I interrupit you for 
a moment for an answer by j'ou or Mr. Luna or both on what progress 
there is on UTU ratification at the present time ? 

Mr. GRomr. I will have to defer to Mr. Luna with respect to that. 
Mr. LrNA. As you know, Mr. Chainnan, the rajtification was sent 

out, and until we find out what this conmiittee that the President 
appointed is going to do on the wages, the 'ballots have been im- 
pounded or fi-ozen until we can find out whether what they voted on 
can be accomplislied or not. 

Mr. JARMAUT. So it is being held in abeyance until you get the 
additional information? 

Mr. LTJNA. Yes, sir—that is, imtil they can tell us wliether the 
contract can go in as it was agreed tx). 

Mr. JARMAN. You may proceed if you would, sir. 
Mr. CROTTT. The first thing the ^ill does, referring to H.R. 3595, 

is to make clear that the railix>ads have no right to lockout. There 
is, I think, serious doubt that the raili"oads have any such right now, 
and, in any event, they ought not to have. It is compfetely inconsistent 
with any notion that national emergencies om be avoided, tlirough 
selective strikes to peimit i-ailroads tliat are not struck to escalate 
strikes on a few railroads into a national emergency by locking out 
their employees and shutting up shop. 

The second thing bill H.R. 3595 would do is to prevent nonstnick 
railroads fi-om unilaterally promulgating their counterproposals. I 
have dwelt at some length on the counterproposals that the railroa<ls 
injected into our i-cccnt dispute as a tactical device to u.se in the last 
stages of bargaining. In the case of our dispute, they did not reach 
the point of actually promulgating these counterproposals, as they 
did later in the dispute with the UTLT. But the threat that they might 
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do so was ii constant hazard, and tlie very existence of the proposals 
confused the investigation of the dispute by tlie Presidential emer- 
gency board and seriously complicated the settlement negotiations. 
The provisions of H.R. 3595 would remove the incentive for making 
sucli pix>posals as a device and, I would hope, restore proposals for 
bargaining mider the Railway Labor Act to those tJiat can be seriously 
supported on their merits. 

The third major item contitinod in H.R. 3595 is tax express authori- 
zation of selective strikes, so as to pennit collective Imrgaining in this 
industiy to proceed without a national emergency l^eing the inevitable 
consequence of aai imixusse. I finnly telievc that w'lien it is i-eoognized 
that this is not the inevitdl>le coiisequence of an impasse, there will 
be many fewer impasses and Congress will not be conf iT>nted with tJie 
recurring proljlem of finduig lul hoc solutions to railw^ay labor 
disputes. 

As I have jwinted out al>ove, when we sought to strike selecti^^ely 
last Septemljer, we were enjoined and our request for a prompt trial 
was summarily denied. Then, when we were forced to strike again in 
December, weliad no alternative but a national strike which, of course, 
was bound to lead to congressional intervention. I am happy that the 
appellate courts have now recognized the legality of selective strikes, 
but I believe an express congressional declaration to that effect, to- 
gether with a statutoi-y definition of what constitutes a selecive .strike, 
would promote the dis|X)sition of disputes in the railroad industry 
through collective bargaining. 

Finally, H.R. 3595 would require that operations necessary to the 
l)rotection of the national safety and health be carried forward even 
during strikes. I think it is true that raih-oad unions that have had 
occasion to strike in i-ecent yeai-s have consistently expressed their will- 
ingness to porf oiTu such services. But their willingness to jx;rf orm them 
does little good unless the raili'oads too are willing to iierfonn them. 
H.R. 3595 imix>ses such an obligation on both disputants. 

It is thus apparent that H.R. 3595 is directed specifically at those 
things which recent experience has shown to be the generating factors 
of national emergencies. National emergencies have not only not been 
tolerated but they have fiiistrated collective bargaining as well. We 
are most anxious to preserve free collective bargaining in this industry, 
but we want it to be genuine bargaining and not pursuit of the forms 
of bargaining to the jx>int of imposed solutions either through com- 
pulsory arbitration or congressional fiat. 

I turn now to a brief consideration of some of the other bills that 
you have before you. H.R. 3596, and the other bills identical to it, H.R. 
9989, H.R. 9088, and identical bills or earlier versions, and H.R. 2^357, 
I find utterly repugnant to and inconsistent with collective bargaining. 
Tliey all embody, in one fonn or another, and in the ease of H^R. 9989 
in .several fonns, compulsorj- arbitration. It is true that in H.R. 3596 
and H.R. 9088, the compulsory arbitration feature is called "final offer 
selection,"' but, no matter how it is camouflaged, you cannot escape the 
fact that in tlie end people would be required to work under conditions 
thev have not agreed to. 

r^ realize that the bills do not contemplate that compulsory arbiti-a- 
tiou would occur in all in-stanccs. I think it would. My experience leads 
me to believe that the vetT existence of this procedure as a possible solu- 
tion at the end of the road would frustrate any possibility of reaching 
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an agi-eement through genuine collective bargaining at any earlier 
sta^. 

I recognize, too, that as our society grows more complex, more areas 
that were formerly unregulated become regulated, and regulation im- 
jwses restrictions on freedom. Xevertlieless. I have a very fundamental 
conviction that when it comes to determining the wages for which, and 
conditions under which, working men are i-eqoired to work, there is no 
acceptable substitute for collective bargaining. 

In addition to being unacceptable as repugnant to collective bar- 
gainmg, H.R. 3596 and H.R. 9989 set about deliljerately to scuttle the 
methods of bargaining and the methods of grievance adjustment that 
are embodied in the Railway Labor Act and are the product of a cen- 
tury of evolution in the industi-y. I can find no warrant for this de- 
liberate destruction. 

Finally, I want to join my colleagues who have appeared earlier in 
opposing the provisions of these two bills that would reverse the pol- 
icy Congress has followed for over 30 years in determining the condi- 
tions under which railroad imemployment insurance benefits are pay- 
able to individuals who are unemployed on account of a strike. So far, 
Congress has always seen fit to deny unemployment benefits to strikers 
in a wildcat strike but to make benefits available to those who are un- 
employed on account of a strike in which they are nonparticipants 
or are participating in accordance with the Railway Labor Act and the 
constitution and bylaws of their union. I believe this policy to be 
sound and recommend its continuance. 

Some of the testimony before this committee has been to the effect 
that the real evils to be remedied stem from the fact that the unions 
have grown too big and too powerful. As the president of one of the 
unions which has been among the larger ones in the railroad industry, 
I think I can appropriately deai with that suggestion. 

I have recited for you, briefly, the tribufations we have recently 
gone through to get a negotiated settlement of our most recent wage 
and rules dispute. Does this sound as though we have become too big 
and too powerful ? I will not only admit, but point with pride to the 
fact, that the wage increases we n^otiated are more .substantial than 
we have been able to negotiate heretofore. I cannot feel that we would 
have been properly represraiting our membership if we had not been 
able to accomplish that much in a period when the cost of living was 
rising rapidly. Even so. the average hourly rate of pay for the people 
I represent, inciudiiig the highly slvUled mechanics and macliine oper- 
ators, is now, after these increases, only $;i.79 per hour. 

I spoke earlier of the fact that our working rules are not to be char- 
actenzed as standing in the way of progress, efficiency, and increased 
productivity. I can cite no better proof of that fact than what has 
happened quantitatively to oar membership. 

As late as the forepart of the l{>oO's, we had a membership of 
200,000—and it really was actually in excess of 200,000—working on 
the railroads. Today, we have 80,000. But tliese 80,000 are maintaining 
a railroad plant that is handling far more traffic than the railroads 
had when we had 200,000 members. This is a fair measure of what the 
craft our union represents has contributed to progress in our industry 

That concludes my statement, Mr. Chairman. 

6ft-871—71—pt. 2 21 
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(The appendix referred to follows:) 

APPENDIX 

CABBIES PBOPO6AI,8 OF SEPTEMBEB 12, 1969, FOR CONCUEBENT HANDLIXQ WITH 
BRAG, BMWE AND H. & R.E]. PBOFOSALB 

1.  FOBTY-HOUB  WOBK   WEEK BUI£S 

A. Eliminate all agreements, rules, regulations, Interpretations or practices, 
however established, applicable to the forty-hour work week which are Jji conflict 
with the rules set forth in Paragraph B. 

B. Establish a rule to provide that: 
1. The normal work week of regularly assigned employees shall be forty 

hours consisting of five days of eight hours each, with any two consecutive 
or nonconsecutive days off in each seven. Such work weeks may be staggered 
in accordance with the carrier's operational requirements. 

2. Regular relief assignments may include different starting times, duties 
and work locations. 

3. Nothing in this rule shall constitute a guarantee of any number of hours 
or days of work or pay. 

4. Work performed by a regularly assigned employee on either or both of 
his assigned rest days shall be paid for at the straight time rates, unless the 
work performed on either of the assigned rest days would require him to 
work more than forty straight time hours in the work week, in which event 
the work performed on either of his rest days in excess of forty straight time 
hours in the work week shall be paid for at the rate of time and one half. 

5. Any overtime worked by the employee will be computed into straight 
time hours and be used for purposes of determining when he has completed 
his forty-hour work week but not for the purpose of determining when the 
time and one-half rate is applicable. 

2.  ENTEBINa BATES 

Establish a rule, or amend existing rules, to provide that entering rates of pay 
shall be 80% of the established rates, with increases of four per cent (4%) of the 
established rate effective on completion of the first and each succeeding year of 
compensated service until the established rate is reached. 

8. FOBCE BSoucrrioNS 

Establish a rule, or amend existing rules, to provide that no advance notice 
shall be necessary to abolish positions or make force reductions. 

4.   MOITETABY  CLAIMS 

Establish a rule to provide that no monetary claim based on the failure of the 
carrier to use an employee to perform work shall be valid unless the claimant 
was the employee contractually entitled to perform the work and was available 
and qualified to do so, and no monetary award based on such a claim shall exceed 
the equivalent of the time actually required to perform the claimed work on a 
minute basis at the straight time rate, less amounts earned in any capacity in 
other railroad employment or outside employment, and less any amounts received 
as unemployment compensation. 

Existing rules, agreements, interpretations or practices, however established, 
which provide for penalty payments for failure to use an employee contractually 
entitled to iicrform work shall be modified to conform with the foregoing, and 
where there is uo rule, agreement, interpretation or practice providing for penalty 
pn.v, none shalJ be estublished by this rule. 

B.  DISCIPLINB AND mVEBTIQAnON 

Amend all existing rules, agrouments, interpretations or practices, however 
established, dealing with diseiijllno and Investigation in such manner so as to 
make the following effective: 
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It it is found that an employee has been unjustly suspended or dismissed 
from service, such employee shall be reinstated with his seniority rights unim- 
paired and be compensated for wage loss, if any, suffered by him resulting from 
said suspension or dismissal less any amount earned, or which could have been 
earned by the exercise of reasonable diligence, during such period of suspension 
or dismissal. 

6.   HOLIDAT BtTLES 

Eliminate all rules, regulations or practices that provide that when a regu- 
larly assigned employee on a position described as a 7-day position has au as- 
signed relief day other than Sunday, and one of the holidays specified in this 
rule falls on such relief day, the following assigned day will be considered his 
holiday. 

Revise rules with respect to the birthday holiday to provide that an employee 
may be laid off on his birthday holiday and if the position is one that must be 
filled for the entire day, the work will be performed by such other employee as 
may be available at the straight time rate of pay. 

7.   CONSOLIDATION   OF  BENIORITY   DISTBICTB 

Eliminate any restriction, however established, upon the right of the Carrier 
to consolidate seniority districts. In whole or in part. 

8.  CI.AIU8  INVOLVING JURI8DICTI0NAX DISPUTES 

Establish a rule to provide that disputes which may arise as to which one of 
the several crafts of employees in the lnduf*ry Is entitled to perform certain 
work will be decided by a joint jurisdictional committee of the unions in- 
volved and that no claims will be pre.sented to the company in connection with 
such disputes regarding the assignment of such work prior to notification to the 
company of the decision of the jurisdictional committee, and that in no event 
shall the company be requirtni to accept any decision or other ilisposition of 
the conflicting claims which will rcijuire the company to use or pay more em- 
ployees than are needed for the work Involved, nor will any retroactivlty be 
involved in decisions of the Committee. 

9.   OPERATION   OF  CTC  OE  TOS   MACHINES 

Establish a rule to provide that the operation of CTC or TCS machines shall 
not be reserved to any particular craft. 

10.   ASSIGNMENT OF  DUTIES 

Establish a rule, or amend existing roles, to recognize the Carriers' rights 
to assign clerical duties to telegraph service employees and to assign communica- 
tion duties to clerical employees. 

II.   ABSORBING  OVERTIME 

Revise rules covering "absorbing overtime"' so as to permit employes to perform 
duties of other positions where necessary. 

12.  GUARANTEE RULES 

Revise guarante rules to eliminate guarantee for positions. 

13.   TRAVEL TIME 

(a) Revi.se travel tluie rules to eliminate travel time pay between 10:00 P.M. 
and 7 :00 A.M. where sleeping accommodations are furnished. 

(1>) Revise travel time rules to stop travel time ixiy where destination reached 
instead of paying to starting time of regular tour of duty. 

U.   GENEH.VI, 

All agreements, rules, regulations, interpretations, or practices, however estab- 
lished, which conflict with any of the above .shall be eliminated, except that any 
exiatlng rules, refoilations, interpretations or practices considered by the carrier 
to be more favorable may be retained. 
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CAKBIEB  I*R0P08AL8  OF  XOVEMBEB  3,   1069,   FOB  CoNCUBBEKT   HANDUNG   WITH 
BBAO, BMWE AHO U. & R.£}. PaopoBALe 

1. Eliiuinate all agreements, ruleis, regulations, iuternretatlons or practices, 
however establiiihed, wliicU ivstrict the carrier's right to transfer work and/or 
employees across seniority district or craft lines. 

2. Eliminate all agreements, rules, regulations, interpretations or practices, 
however established, which restrict the carrier's right to rearrange forces and/or 
work on any shift or tour o\v duty to secure the most effective utilization of the 
available work force. 

3. Eliminate any restrictions, however established, upon the right of the 
carrier to consolidate seniority districts in whole or in part. 

4. Eliminate all agreements, rules, regulations, interpretations or practices, 
however established, which restrict the carrier's right to contract out work. 

5. Establish a rule providing that during any work stoppage in any part of the 
railroad industry all bulletin, assignment, displacement, pay and protective pro- 
vi.sions of any applicable agreements may be su^Hfnded by the carrier for the 
duration of such work stoppage and employees will be assigned and comiiensated 
on a basis to be detenuined by the carrier. 

6. Elimination Mediation Agreement, Case No. A-7128. dated February 7, 196.J. 
and any similar so-called Job stabilization agreements (excluding the "Agreement 
of May, 1930, Washington, D.C." and agreeemnts entered into pursuant to Inter 
state Commerce Commission Orders in connection with merger, control or 
con.solidation.) 

Mr. JARMAN. Mr. Dingell. 
Mr. DiNOELL. Mr. Chairman, thank yon. It is a pleasure to werloome 

Mr. Crotty, who is a constituent and old friend, and Mr. Luna, for 
whom I have gi-eat respect, and Mr. Clieaser, who is a personal friend. 

I would like to first question Mr. Luna on the points he raised, 
which 1 Chink are very \'ahiable. First, at page 20 of liis statement and 
also at page 22, Mr. Luna, you stated in your statement first at page 
20: "This makes it certain that there will never be any partial opera- 
tion under this bill if it should be enacted: the railroads will not volun- 
tarily operate pai'tially and the government is prohibited from order- 
ing them to do so." 

Now, I assume, in that, you are referring to the language in your 
statement which appeared above relating to the language the admin- 
istration bill has, wauch you say as follows: "The bill itself provides 
in section 218 (b) that in no event shall an order for partial operation 
place a greater economic burden on any party titan that which a total 
cessation of operations would impose." 

I do not so interpret that language to come to the conclusion that 
you have in about the last five lines of that paragraph wliich I read 
earlier. Do you want to address yourself to tliat plus a little bit of 
erplanation? 

Mr. LuxA. I would like to. From pa3t experience in every strike we 
have participated in for the last 20 years, we have offered to do what 
is in that bill, and the railroads say they will lose too nuich money if 
they have a partial operation. I think one reason they will lose money, 
if they have a partial operation, they might lose their strike benefits 
that the other railroads pay them; and I thhik, well, they don't want 
to take a chance on tliat and take a chance on anything tliat is not 
profitable. 

"We ha\'e offered them this on all of the strikes we have been on, and 
they have never accepted it yet. We offered to move the war materials 
or essential materials or am'tiliing and, to my knowledge, they never 
accepted that offer. 
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Mr. DiNOELL. Do you interpret the two different sentences as being 
mutnally exclusive ? 

Mr. LUNA. What page is that ? 
Mr. DiNOELL. I am on page 20. The thrust of it was, as I read your 

sbatement, that the language in the administration bill wliich says 
"The order for partial operation will not be allowetl to place gi-eater 
economic burden on one party than that which total cessation of 
oijerations would impose"—then you go on to say that you construe 
this—I think in the next sentence—to mean that this would ban 
railroads from participating in partial strikes because they would be 
advei-sely affected. Am I correct in that interpretation or these two 
sentences ? 

Mr. LiNA. Yes, sir. 
Mr. DixGFXL. I am ? 
Mr. LvNA. Yes, sir; you are correct. 
Mr. DiNOKLL. That is the way I interpreted it. and I am not sure I 

am satisfied or sure I am in agreement. I would be more comforted if 
you gave us a little more explanatoi-y material after you have had a 
chance to reflect and may*be give us guidance, perhaps consulting with 
your able comisel. 

Mr. LUNA. I will let Mr. Schoeneexplain that. 
Mr. SCHOENE. Mi-. Dingell, the statement is based on the express 

provi-sion in section 218(b), foiuid on page 6, about tTie middle of the 
page, line 14, where it says: '•^Provided, That in no event shall the or- 
der of tlie board place a gieatcr economic burden on any party than 
that which a total cessation of operations would impose." The order 
refeiTed to is an order for partial operation. 

I think Mr. Tjuna's statement was based on my undcretanding of that 
proviso: that is, that no order for partial operation can be maae which 
would impost^ any greater burden on the railroad, for example, than a 
total cessation of operations. 

Mr. Ijuna's experience, I think, amply demonstrates that they will 
not oi^erate under those conditions. 

Mr. DiNGELL. I think it is different to saj- they would not operate 
under those conditions than to say it would place a greater burden on 
them. You must remember the language saj^they would not be placed 
in woi-se condit^ioii than they would by total cessation of operations. It 
is different to say they won't operate than to say they won't be in a 
worse {position. I assume your position is, they would be in a worse 
position ? 

Mr. LUNA. They always said thej' would be in a woi-sc position— 
their own words. 

Mr. DINUELL. Are yon assuming, then, as a matter of finding of fact 
and law—and perhaps Mi-. Schoene may want to make a conmient— 
that the railroads would be able to satisfy a court that they would be 
in a worse economic condition by reason of partial operation than by 
reason of complete cessation ? 

Mr. SctutENE. Yes; I think they would l>e able to make such a dem- 
onstration. I wouldn't hold for a minute that the railroads would not 
be worse off operating partially. 

Mr. I>iNOELL. So essentially you wind up with a i>osition where the 
language really does not mean anything—is that what you aie say- 
ing ?—as long as the language re,inains that no party be in a woi-se posi- 
tion than he would if there were total cessation of operations. 
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Mr. ScHOENE. I firmly believe it does not mean anything. 
Mr. DixGELL. I would like to switch, if I coidd now, to page 22 of 

Mr. Luna's stat«ment, and I don't ask you to give us this at this par- 
ticular time, but at the bottom of the page, you say: 

Little additional comment is needed on the railroad and airlines bill H.R 
i)989. It includes all the vices of the administration bill, plus providing for 
straighft-out compulsory arbitration as another Presidential choice and provid- 
ing a host of other revision-s of the Riiilwuy Labor Act tlmt the carriers would 
like to see made but which have no relevance at all to the handling of emergency 
disputes. 

Would you discuss those now or by sutimission to the record ? I would 
like to know them precisely. 

Mr. LiN.v. A\'i' will sui)i)ly thcin for the I'ccord- (See, p. 734.) 
Mr. DiNGELL. I think that will be helpful, and, Mr. Chairman, thf>se 

are all of the questions I have. 
•  Mr. JARMAN. Mr. Metcalfe. 
" Mr. METCALFE. Thank you very much, Mr. Chairman. I recognize 
the pait that was demonstrated in Mr. I.,una's statement of the suc- 
cess they have had on selective strikes and the concern for compulsory 
arbitration, but I refer you to the bottom of page 12, top of page 13, 
Mr. Grotty's statement, and I am wondering if perhaps you are going 
a little bit too far in your analysis of the freedom. 

I am concerned about the last few words where you say "restriction 
of freedom." You already recognize that our societv is growing more 
complex, and more areas that were formerlj- unregulated become regu- 
lated and impose restrictions on freedom. 

As our society grows more complex, there is a nece&sity for controls, 
and I don't interpret controls as lieing a restriction of anyone's free- 
dom. I would like your reaction to my thoughts in regards to the impo- 
sition of the controls where it would restrict the freedom. 

Mr. CROTTY. I appreciate, Mr. Congressman, that what I have said 
here could be interpreted the way vou have interpreted it, but I am 
speaking here about wage rates and the rexjuirement that individuals 
would, under these proposed bills, be required to work for a private 
operator, not for the Government, not for our country, but for a com- 
pany that is operating under the private enterprise system, and they 
•would be required to work for that employer at a wage rate they had 
not negotiated or agreed to. I don't think that is compatible with our 
American way of life. 

Mr. METCALFE. I am happy I asked the question, because you have 
given me some clarification, and I appreciate your answer. Thank you 
very much. I have no further questions, Mr. Chairman. 

Mr. JARMAN. Gentlemen, I get a reaction from your statement^—I 
will get mv reaction from your statements for the record—but final 
oflPer selection, which has been proposed in the various bills that have 
been introduced, has never been really tried in this collective bargain- 
ing effort to settle disputes, and don't you think it deserves a trial ? 
If it is not successful, legislation can alwavs be changed, and fre- 
quently it is changed. This is something that'lias not been tried which 
offers real possibilities. What would be your comment ? 

Mr. LuxA. Mr. Chairman, you are dealing with the lives and the 
living of al)out 600,000 good Americans and, as we said boforci the 
final offer might sound good, but no one, unless he works with the rules 
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lu tliis railroad industry, in my opinion, can make a final offer and 
make it work where it could be put in as a rale and woi-ked by. 

As I said before, if you knew you were going to have that to fall 
back on—and I don't think either party would have true collective 
bargaining or try to show their hand until they made that final ofier— 
I think it would kill collective bargaining as collective bargaining. 

Mr. JARMAN. Mr. Crotty. 
Mr. CROTTY. I agree basically with what Mr. Luna has said, Mr. 

Chairman. Our rules in this industry ha^ grown up over a period of 
100 years. They are complex. I don't think that any tribunal can con- 
sider the merits of our respective rules and the manner in which they 
are handled in our disputes and come up with a solution that is good 
for the industry or gootl for the employer even. 

I think that collective bargaining has to operate in the railroad in- 
dustiT just the same as it does in the rest of our society. I think it 
would be very unfair to separate railroad workei-s and put them under 
this type of legislation. 

Mr. JARMAN. Well, I think you are going to find that nearly every- 
body in Congress is going to be supporting and trying to jjrotect, un- 
der the law, the basic principles of collective bargaining. It does seem 
to me, however, that with the situation as it has existed over the years 
and the real emergency disputes that have arisen and finally have been 
brought individually to this Congress for emergency legislative action, 
we have in the past had a threat that extends to the welfare of the en- 
tire countrj'. It does seem to me that when a proposal of this sort is 
*nade—and I can understand there is apprehension on both sides as to 
how final offer selection approach might work out, on the sides of both 
management and labor—but we get progress only by trying new 
approaches. 

It has a lot of merit, it seems to me, as recommended. Congress is in 
session all the year around now, and if it does not work effectively 
and fairly, it is something that the Congress can always change or 
repeal, and I am sure the pressures would be tremendous if experience 
does show that it does not work equitably. 

80, on the basis, I did want to get at least a i-eaction from you 
gentlemen. 

Mr. LUNA. Mr. Chairman, I hold in my hand 13 contracts held by 
just one general chairman on one railroad, by one organization. An- 
other general chairman on that same railroad" and for the siime orga- 
nization probably has the same numlx^r of contracts. These contiacts 
were made over the years. No other industry, to my knowledge, has 
rules negotiated between tlie parties like this industry has. 

Now, I have had experience lateljy on AMTRAK, and we have a vice 
president from the airlines and other industries, and they can't com- 
prehend the rules that govern the workei-s on the railroads, and no 
one, unless he lives with them, comes up against them day to day, will 
be able to make an offer that-—I will pnt it this way—that can even be 
interpreted by the parties that have to work under it and live under it. 

Mr. JARMAN. Of course, final offere are going to be made by those who 
are closest to the problems involved. 

Mr. LUNA. I know that. 
Mr. JARMAN. And yon understand in those contracts, management 

and labor are the ones who drew those contracts, and the ones who are 
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going to lie working on a final offer pi-oposal which they think is fair 
and which would have the bestohance of being accepted. 

Mr. liUXA. Can I ask j'ou one question, Mr. Chairman: "WTio is going 
to make the final decision on which one to take ? 

Mr. JARMAN. Well, of course, that will be in the hands of some type 
of review board, but a review board certainly that will be experienced 
in the field, well experienced in the area. 

Mr. LcNA. We have not had one yet, in the emergency board that 
ever had experience in the field. We have had people that have never 
been on a railroad case. 

Mr. JARMAN. I will say this—and I understand what you are saying 
and it might well be exactly the way it would work out—but it seems 
to me, though, with a Congress that is in session all of the time for 
the entire year, that if something does not work out after having 
been given a good trial, then I think y<m can count on legislative ac- 
tion that would correct it or repeal it, and we are reaching out in this 
committee and in this Congress, as best we can for legislation that will 
make for some solution to what we think has been an impossible 
situation. 

Mr. LrxA. We h&ve the solution now, Mr. Chairman. They dia 
things, and you will see in my testimony, as to this last settlement on 
the selective strike, that the railroads wanted rules on for years, and 
the Staggers bill will give us an opportunity to show Congress that we 
can handle our own business, and we will handle our own business. 

If you are going to try something, try something that it has already 
been proven that it will work. 

Mr. JARMAN. How would you feel about legislation with a time 
limit on it that embodies the final offer selection approadi ? That is 
just an example, but if we did wi-ite it into law, how would you feel 
about an approach that set a time limit during which time we would 
see how it worked out and then it would be a matter of whether 
Congress would extend it or whether it would die because it had not 
proved effective? 

Mr. LuxA. I wish I could agree with you, but being in the labor 
movement as long as I have—and all of it has l>een in the railroad 
industry—I think you would just be trying something to take the 
place of collective barffaining, and I don't think they have ever in- 
vented anything until now that can take the place of collective 
bargaining. 

I think we are entitled to it. I think it is the American way of life. 
I think we have had it for 100 years, and I think, if you will check 
the record, you will find that fewer man-hours have been lost in the 
railroad industry (han any otlier industry in tlie land as a reanilt of 
strikes. 

Mr. JARMAN. But. as I say. I think you ha\-e the strongest support, 
as you have always had, and as has always been true in Congress, in 
support of the basic principles of collective bargaining. 

I do think that in some of the testimony we have heard that there 
ha*^ been an overstatement when the final offer selection has been 
referred to as compulsorj' arbitration. I think that is particularly 
true when it is simply one of a number of alternatives in the progres- 
sive solution of the dispute. 
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I think if you had that alone, you could make a stronger argument— 
that is compulsory arbitration certainly—but when it is part of a 
successive series of steps and alternatives in an effort to roach an 
agreement and settlement, then I think labeling it as compulsory 
art)itration is a strong label. 

Mr. LUNA. I don't read the law that way. I read the law that you 
can take one of those, kind of like Russian roulette, you load the gun 
and put seven shells in and leave one blank open and you spin tlic 
wheel and pull the trigger. In other words, the succession—I dmi't 
think if I read the bill right they can go to seizure and then go to 
that. I think they have to go to one of tlioee, not succession. 

Mr. .TARMAX. Well, vnider various bills before us, this is one of the 
final steps, of course, in trying to achieve a solution. But there are 
other approaclies and steps that precede this. This is simply the de- 
finitive one at the end where the parties finally have to come up with 
a best offer. 

Mr. LUNA. Mr. Chairman, I foimd out, through my years in labor 
negotiations—and labor is as much to blame as management; I will 
1)6 the first one to say that^—if there is anything in the law or in the 
handling that gives them a chance to let somebody else make the 
decision for them, that they never tried to do their duty. Final offer 
selection offere an escape from doing their duty. 

In other words, the final offer that you talk about, if they know they 
are going to that and have to take one of tliem regardless of what they 
may offer and what the other side may offer, in the final analysis all 
they have to tell their membership is "I didn't agree to this; I agreed 
to this over heie; tliis is my offer, and the impartial board are the ones 
that forced that down our thi-oat." 

It would be tlie best way foi" the negotiating committee of any of 
these unions to pa.ss tlie buck or management to pass the buck, or their 
people that tl)ey hire to do the negotiating for them, and it is awfully 
hard to negotiate with managi^nent and say, "Well, we didn't agree 
to it; this board that they appointed are the ones that crammed it 
down our throats." 

In other words, it is a good way to shirk the ifsponsibility they were 
elected to perfoim. It is the same thing as your having to answer to 
your constituents on how you have to vote on bills. If you could put all 
of them on a ballot and let them vote on it and take the popular vote on 
how you should vote on them, when you go back for election you 
wouldn't have anything to answer for. 

Mr. JARMAN. But I think, in our work in i-epresenting a constitu- 
ency, that fi'equently we have to be in a position of reporting to an 
individ^ial or to a pait of the constituency back hc»ne that we had 
voted for a particular bill or a part of a bill because it was the best 
compromise that we felt could be achieved, and I think it is exactly 
the situation you are in. a bargaining position, labor and management, 
that you have to work for the best possible solution you can get. 

Mr. LtTNA. Not on the "Ix^et offer." Mr. Chairman. You would make 
the best offer and they make the best offer, and then some board would 
decide which one to take. All you would have to tell them, make yours 
so high they couldn't criticize you and tlien lay it off on someone else. 

Mr. JARMAN. Well, the only point I was making was—and I did 
want your comment—that when we come to a new approach in a very 
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difficult area, wc ai-e all reachinfr for a solution that is equitable. It 
dops seem to me there is a lot of merit in trying something like tliis. 
If it does not work, we can sure back up, we can sure rej^al it or not 
extend it if it lias a limited period of time. That is simply a subject of 
discussion in these hearings, and I appreciate the conunents you gen- 
tlemen have made. 

Mr. LUNA. May I make one more statement, Mr. Chairman ? 
Mr. JARMAN. Yes. 
Mr. LuxA. I think wc have the solution to this. I think we proved it 

ill the selective strike we just had, and I handled that strike poi'son- 
ally, and I know that if they had not promulgated their rules, that at 
no time would we have had over three railroads tied up in these United 
States; I know that. But after you take a railroad out on strike and 
you have to put them back to work under rules that were worse than 
they had 50 yea re ago, it is a hard thing to do. I was trying to keep 
control of the men. 

The reason I was trying to put it off until the last thing was be- 
cause I didn't want something to happen that would ruin what we had 
fought for and won in the couits. 

I think you have a solution for it; if you mil just put it in there 
they can't promulgate rules counterproposals, then I don't think you 
will have to worry about over three railroads being tied up in the 
United States at once. 

Mr. JARMAN. Grentlemen, we appreciate your coming here and help- 
ing us to make a record on tliis subject. 

Mr. DiNOELL. Mr. Chairman, before the witnesses are released, I 
would like to ask this question: Gentlemen, at your convenience, would 
you address yourselves to the administration bill and inform us of the 
sections of the administration bill which relate to the traditional laws 
relating to railway labor and the way that those proA'isions would af- 
fect railway labor law? I have looked in your statements and do not 
recall seeing those jmiticular matters touched upon. I tliink that would 
be helpful to the committee, to have comments in that direction. 

As I understand the effect of it, it would substitute a numljer of 
provisions of Taft-Hartlev for Railway Labor, some of which, I think, 
even are the provisions which relate to day-to-day arbitration through 
the railroad adjustment boards. And if you give us those comments. I 
believe that will be helpful. 

Mr. ScHOEXE. We will supply those, Mr. Dingell, and let me also 
say, with respect to your earlier rexjuest, that we can supply details in 
explanation of page 22 of Mr. Luna's statement, that we will also do 
that. 

(The following information was received for the record:) 

LiBT OF PEOVIBIONS OF H.R. 9989 Nor RELATta) TO EMEBOENCT DISPUTES 
SETTUEMENT 

The following Is a list of the provisions of the bill not related to emerRipticy 
disputes settlement, together with a srimmary description of what the provisions 
do. We list only substantive amendments and do not Include technical or con- 
forming amendments. The liRtod provisions cover approximately the first 15 
pages and pages 24-28 of the bill. 

Section 101 (a) eliminates definition of "Adjnstment Board". 
Section 101 (b) takes away the right of collective bargaining from supervisors 

and subordinate ofBcials. 
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Section 101 (c) takes away any ri^t a union may have estatiUslied In Its 
constitiition or by-laws for members or orgimizaUouul units to ratify agree; 
ments. , 

Section 101 (e) adds definition of "supervisors." 
Section 102 (a) makes agreements reached by conferees binding without 

ratification by anyone. 
Section 102 (b) makes carrier a party to any representation dispute on re- 

quest to the Mediation Board. . , 
Section 102 (c) permits employees to be unrepresented by any collective bar- 

gaining agent. 
Section 102 (d) confers on Mediation Board the function of resolving Jurisr 

dictional disputes between or among unions, makes carriers parties to such 
disputes and relieves carrier of any obligation to bargain until the dispute is 
resolved. 

Section 102 (e) provides that membership in a company union .satisfies re- 
quirements of union shop agreement held by a standard union. 

Section 103 substitutes si)ecial boards of adjustment exclusively for National 
Railroad Adjustment Board and provides for parties to disputes to pay all 
expenses. 

Section IM (a) extends length of terms of office of National Mediation Board 
from three to five years. 

Section 10.5 eliminates proffer of arbitration as the last reiiulre<I act of the 
National Mediation Board. 

Section IOC (a) and (b) eliminates present provisions for the government 
paying for expenses of arbitration other than comiJensation of party repre.ieuta* 
lives and substitutes .sharing of all expenses. 

Section 100 adds a prohibition of secondary boycotts, gives federal courts 
jurisdiction to enforce the prohibition, and makes the Clayton Act and Norris- 
LaGuardia Act restrictions on federal court Jurisdiction inapplicable to suits 
for such enforcement. 

Section liO takes away any rights of collective bargaining from supervisors 
and subordinate officials in the airlines. 

Sections 112 and 113 repeal present provisions for iwssible establishment of 
a national adjustment board in the airlines industry. 

Section 201 amends the Railroad Unemplo.vment Insurance .\ct to disqualify 
for benefits any one who Is unemployed due to a strike on his railroad irrespect 
of whether his craft is involved In the strike; also disqualifies anyone who is 
unemployed as a result of bis refusal to cross a picket line. 

liieT OF PBOVIBIONB OF H.R. 3596 REVISING PEOCEDURES FOB THE CONDUCT OF 
TB.\N SPORT ATION    L.\DOR    liELATIONS   NOT    DIRECTLY    RELATKD   TO    EMElilJlCXfT 
DisprTEs SErn.EMENT 

Tlie following is a list of the provisions of the bill (hat would revise procedures 
for conducting labor relations in transiH)rtafi<in not directly related to emer- 
gency disptites settlement, together with a summary de.scription of what the 
provisions do. We list only substantive amendments and do not include tocliiiical 
or conforming amendments. The listed provisions cover everything after Title I, 
pages 14-26. 

Section 201 renames Natiounl Mediation Board as Railroad and Airlines Itep- 
resentation Board. > . 

Section 202(b) phases out the National Railroad Adjustment Board and suh- 
stltutes diftereut compulsory procedure for the arbitration of grievances. 

Section 202(0) makes the phnse-out ai)plicalile to system, group <ir region,al 
adjustment boards. 

Section 202(d) makes the phase-out applicable to spe<'ial boards of adjust- 
ment. 

Section 202(f) restricts the functions of the Railroad aiul .\irlines Rcprcson- 
tation Board to copducting representation eleclious and requiring publication of 
notice to employees. 

Section 202(g) transfers the mediation ftmctlomj of the National Jlediatiort 
Board to the Federal Mediation and Conciliation Service. 

Section 202(h) converts Section 0 from provision for re-opening contracts on 
thirty days' lUptiee .to provision for periodic expiration of contracts aud re- 
negotiation. ,, 
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Section 202(j) makeB the new functions of the Railroad and Airiines Eepre- 
sentation Board applicable to air carriers. 

Section 202(k) phases out adjustment boards on the airllues and substitutes 
the same procedures that are applicable to railroads. 

Title III sets up a National Special Industries Commission to study, investi- 
gate and report on specified sub.lects and whatever else it wants to atud.v. 

Section 401 makes applicable to railroad and airline unions provisions similar 
to Title III of the Taft-Hartle.v Act relating to suits. 

Section 402 repeals Sections 5, 7, 8. 9, 203 and 205 of the Railway Labor Act. 
Section 403 makes the Norris-LaGuardia Act inapplicable to suits brought 

under or to enforce the Act. 
Section 404 contains platitudes similar to the Taft-Hartiey Act against in- 

Toluntary servitude. 
Section 405 amends the Railroad Unemployment Insurance Act to disqiuilify 

for unemployment insurance l>eneflts persons who are unemployed due to a 
strike. 

Mr. ScHOENK. I call your attention to the fact that I have filed a 
written statement here, and on page 15 of my statement you will find 
some examples, not an exhaustive enumeration, but if you are curious 
as to what kinds of things we are talking about, you will find it on 
page 15 of my written statement. 

Mr. DiNOELL. Very good. I will read it with interest. Thank you, 
Mr. Chairman. 

(Mr. Schoene's prepared statement follows:) 

8T.\TiMENT OF LESTEB P. SCHOENE. C!OU3»CIL, CONOBEBS OF RAILWAY  UNIONS 

Mr. Chairman and Members of the Committee: My name is Lester P. Schoene. 
I am a lawyer and a member of the firm of Bem.stein, Alper, Schoene & Friedman 
with officers at 818—18th Street. N.W., Washington. D.C. I have l>een engaged 
in the practice of law here in Washington since 1944. My specialty has been 
representing railway labor organizations and this representation has involved 
rather substantial exiierience iu all tlie pha.ses of handling disputes under the 
Railway Labor Act. 

I appear this morning on behalf of the Congress of Railway Unions. The Con- 
gres.s of Railway Unions is a federation of unions representing employees in the 
railroad industry. In the aggregate they represent some 70 to 75 percent of the 
railroad employees in the United States. The unions affiliated with tlie Congress 
of Railway I'nions are: 

Brotherhood of Maintenance of Way Employes. 
Brotherhood of Railway. Airline and Steamship Clerks, Freight Handlers 
E.xpress and Station Employes. 
Hotel & Restaurant Employees and Bartenders International Union. 
Seafarers' International Union of North America. 
Transport Workers Union of America. 
United Transportation Union. 

My primary purpose in appearing before you is to support and recommend 
your favorable action upon H.R, 3."»!(5 Introduced by Mr. Staggers for himself. 
Mr. Eckhardt and Mr. McDonald of Massachusetts. This bill lias the support of 
all the railway labor organizations and of the A.F. of L./C.I.O. 

Most of the bills you have before you for reconsideration at these hearings 
would revise the Railway Labor Act rather substantially and, it seems to me, 
for a variety of purposes not directly related to the avoidance of emergency 
disputes or to their settlement. In saying this, I have in mind particularly H.R. 
8.">96 and H.R. 9«80. By eontra.st, H.R. 359.3 is specifically and exclusively di- 
rected to those particular features of the functioning of the Railway Labor Act 
that have been causing national emergencies to develop and have called on Con- 
gress to deal with such emergencies on an ad hoc basis. The express and only 
puri)Ose of the bill is to take the national emergency out of railroad strikes. 

The first thing that the bill would do, by the enactment of a new Section 
10(h), is to prohibit any carrier from locking out its employees at any time 
under any circumstances. 

For years people have been talking about the right of railroads to lock out 
their employees as being an exercise of tlie right to self-help, as though tills 
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were a reciprocal of the right to strike; yet. curiously enouch. it has never been 
deflnitely adjudicated wliether there Is any such right. Personally, 1 do not thlak 
that there Is. And there is no reason there should he. 

The means the carrier has of using self-help when the procedures of the 
Railway Labor Act have been exhausted is to put its own proposals Into effect, 
if Oie dis]>ute arises from carrier proposals, or to decline to make the changes 
re<iueKted by the union, if the dispute arises from union proposals. There is no 
reason why a carrier that Is not struck should have any right to shut down its 
operations and thus deprive the public of transportation, and deprive other 
classes and crafts of employees with whom it has no dispute of work opportuni- 
ties simply as a tactic in a labor dispute. 

Although, as I have said, there has been no definitive adjudication of whether 
the right of lock-out exists, there have l)een dicta b.v the Supreme Court of the 
United States at least casting doubt upon the existence of any such right. In 
lirothcrhnod of Railway Clerks versus Florida East CoaM Railway Co., 384 U.S. 
238, 244-4.';, the Supreme Court had this to say : 

"The carrier's right of .>jelf-help in underllne<l by the public service aspects of 
its busine.ss. 'More is involved than the settlement of a private controversy 
without appreciable conse<]uences to the puWic' Virginian Rv. v. Federation, 
300 US Sl.'i, ."M2, 81 L ed 7S». 8<)2, ',7 S Ct .'>»2. The Interstate Commerce Act, 
24 Stat 379, as amended, places a responsibility on common carriers by rail to 
provide transportation. The duty nins not to shipiters alone but to the public. 
In our complex society, metropolitan areas in particular might suffer a calamity 
if rail service for freight or for passengers were stopr)ed. Food and other critical 
supplies might l)e dangerously cnrtiillwl: vital services might be imiwired: whole 
metropolitan communities might be paralyzed. 

"We empluislise these asijects of th*" problem not to say tliat the carrier's duty 
to operate is ab.solute, but only to emphasisse that it owes the public reasonablo 
efforts to maintain the public service at all times, even when beset by labor- 
management controversies and that this duty continues even when all the media- 
tion provisions of the Act have been exhausted and self-help becomes available 
to l)Oth sides of the lalwr-management controversy." 

Nevertheless, the existence of such a right has l>een so generally assumed that 
it beho<ives Congress to make it clear that there is no such right. 

The second major objective of H.R. 355)5 is to put an end to a tactic tliat the 
railroads have been increasingly employing for the last twenty years. This tactic 
is deliberately to create a national crisis every time the unions make a move to 
revise their labor agreements so as to improve the standard of living of their 
members. If the unions are to serve their function, they must move periodically 
to bring the standard of living of their members into line with the higher avail- 
able living standards this country traditionally produces for all its citizens. It 
has been the history of all our industrial society that we constantly produce 
more goods and services in less man-hours of employment than we did before, 
and. If our capitalistic system Is to function, these goods and services must be 
made available to our people in the form of a cou.stantly improved standard of 
living. Thu.><. it is inlielvnt in our capitalistl<- sj-steni, and iiarticularly in Uilxir 
management relationships, that labor unions will constantly be seeking to im- 
prove the living standards of their members. 

There is no such reason for niamigement.s. in the railroiul industrj- or in 
aii.v other industry, to be constantly pressing for revision of the labor contract 

The railroad industry had l>een unionized to a progressively increasiug degree 
for fifty years before World War I and has l)een virtually completely unionized 
ever since then. Throiyfhout this history, there has l)een relatively little oc- 
casion to revise the working agreements at the behest of management compared 
to the constant necessity of improving rates of pay, rules, and working con- 
ditions, including fringe benefits, that labor has found it necessary to pursue in 
order to gain the progressively higher standard of living that our Industrial 
society afford us. But, about twenty years ago, the railroads develo|)ed a tactic 
of countering union pro|)osals for Improved standards of living with horrendous 
and terrifying proposals for retrogression in rules and working conditions. 

It should be particularly noted that seldom have railroads found it iucuml>ent 
open themselves to take the initiative and seek general national revisions of 
rales and working conditions, of course, on individul railroads there are constant 
revisions brought about by negotiations between the railroad and individual 
union committees that keep the method of doing things abreast of development* 
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'A. major source of frldtibn In railway laboi'tiegotiatlonsi and a primary generator 
of national crises, has been the tactic of the railroads of c6unterlng proiwsals for 
the improvement of living standards with carrier proposals tor retrogressive 
working conditions. 

It is for this reason that the second majdr feature of H.R. 3595 has been in- 
cluded. This is the enactment of A new Section 10(c) which would expressly 
tecognize and autliorlze the u.se of .self-help by the carriers upon exhau.stion of 
the procedures of the Railway Labor Act to put their proposed changes into 
effect unilaterally, provided these proiwsals are genuinely made at the initia- 
tive of the carrier, and not the tactical kind of counter-proposal that I have been 
talking about. 

The bill was introduced last February, well before the develormient of any 
concrete issue about the carriers' putting their rules into effect unilatei-ally in 
the recently concluded United Transportation Union dispute with the railroads, 
and it had l)een drafted several months before that. However, the imjMjrtance of 
the provisions 1 am now discussing could not be better illustrated than by refer- 
ence to that dispute and to what happened in the course of the selective strikes 
that ensued. 

It is true that railroads have been seeking revisions of working rules from 
time to time, and the alleged need for such revisions has constantly been a sub- 
ject of railroad propaganda. Also, the railroads made a joint concerted national 
effort in this direction in the late 1050's and early 1960's. But relative tranquil- 
lity in this area had been attained until the United Transportation Union found 
it necessary in 1969 to ask for a substantial w'age increase. Then the railroads 
found it a strategic negotiating tactic to proiwse in a joint nationul movement 
all the rules changes that any of the organizations that had merged into the 
United Transiwrtation Union had found odious in the past generation. 

As a result. United Transixtrtatlon Union, after months of delay and expensive 
and time-consuming litigation, tlnally struck a few railroads selectively. The 
railroads found that their counterproposals were made to order to .serve an 
attempt to eiscalate the selective strikes into a national strike, calling again for 
Congressional disposition on an ad hoo basis. It was only throngli tlie heroic 
discipline that the members of the United Transportation Union exercised that a 
national crisis was averted. 

The only other restriction that the new Subsection 10(c) would impose on 
the right of carriers unilaterally to implement their proposals, in addition to the 
one I have been discTissing, is a retention of prohibitions contained in the 
law now. For example, in the over-eight-year-old Florida-East Coast Railroad 
strike the company has proposed a number of clianges that we do not regard as 
l>roi)er under present law; if we are right, we would not want to have Congress 
now sanction them inadvertently in the process of confirming the general right 
of the railroads to use .self-help in implementing their legitimate pro|X»sals. 

The next provision of H.R. 3J595 would legislatively afflrm the right to strike 
selectively. .'<iuce the bill was drafted, the Court of Apimals for the District of 
Columbia has contirmed that we do have the right to stril<e selectively, and the 
Supreme Court has declined to review this decision. For these reasons, one might 
believe that the new paragraph (d) is now unnecessary. Nevertheless, this pro- 
vision of the bill has the virtue of giving a statutory definition to what is a 
"selective strike" and giving statutory authorization to it. 

The new Section 10(e) sets up a simple system through which a striking union 
under any circvimstances would provide the service that the country needs to 
protect its health and safety. This is the same protection for the nation's health 
and safety that all striking railroad unions have offered to provide in recent 
years but which struck railroads have not chosen to provide. The bill would 
provide statutory formulation of the obligation that has hitherto been volun- 
tarily undertaken and would provide a -simple statutoi-y procedure through 
which the dimensions of the obligation would be defined, as well as imposing the 
oblgation on the railroads as well. 

I wish now to turn to a verj- brief discussion of the other bills that are under 
consideration by this Committee. Obviously, I cannot consider all of them in 
detail, and I shall not address myself to more than a few of them. 

I am going to address myself specifically to H.R. 3596 and the identical bills 
that contain the Administration's proiK).sal: H.R. 9989, introduced by Mr. .Tar- 
man, which contains the proposal of the Association of American Railroads, the 
National Railway Labor Conference, and the Air Transportation Association; 
iMid MR. SM)S,s and identiciil or similar bills that contain the so-called "Harvey 
Proposals." 
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. These bills have one thing in common that makes them unacceptable to the 
imlons I represent, and, I beliere, to all of organized labor. Tbis.is that they rely, 
ultimately, on a form of coercion which we know iu labor circles as compulsory 
arbitration. 

There have been many definitions of ''compulsory arbitration" which may. 
be defined as broadly or narrowly as fits the purposes of the one who defines 
it. I define it as including any procedure by which manaKemeiit and labor are 
required to put into effect ratas of pay, rules, or working couditloas determined 
by a tribunal and not agreed to by the parties. The reason 1 define compulsory 
arbitration in these terms is that this specifically identifies the vicious feature of 
compulsory arbitration. This feature is that jx-oplo art- compelled, tf they want 
to go on working at their jobs, to accept rates of ijay, rules, or working con- 
ditions to which neither they nor tlieir representatives have voluntarily agreed. 

We believe that every form of compulsory arbitration, as thus defined, is inimi- 
cal to our system of free enterprise, to freedom of contract, to freedom from 
involuntary servitude, and to our whole capitalist economy. Since all the bills 
1 liave specified have tills defect in common, they are all unacceptable to us. 

Now let me turn more specifically to each of the.se bills and enumerate some 
of their more glaring defects. 

1. H.R. 3596—The Administration Bill.—(a) The bill would substitute a whole 
gamut of rules and procedures that apply in other industries for those that have 
developed on the railroads for over one hundred years, and for no reason what- 
ever excei)t that apparently the authors of the bill are completely unfamiliar 
with the procedures that prevail in the railroad industry. 

Somehow, it is assumed that some special virtue attaches to having contracts 
expire aiKl lie renegotiated in their entirety at periodic intervals. There is no 
foundation whatever for such an assumption. The relatively newer and cruder 
procedtires that prevail in indu-stries that have otily been unionised within the 
last forty years are not procedures that should be eniulnteil in the railroad in- 
du.stry. 1 predict that the tendency will be in the opiK>site direction. 

(b) The bill proposes to upset the whole process of grievance adjustments 
that has been embodied in statutes since lt>34 and has bt^en embodied iu the 
pructicejj of the industry for at least the present century and to substitute an alien 
form of grievance arbitration. Admitteilly. the Naticmal Railroad .-Vdjustment 
Board system bogged down and was on the verge of causing a comi)lete failure 
of grievance handling in the railroad indiLstry. The industry was rescue<l from 
this collapse of grievance machinery by the enactment in l!Ki6 of Public Law 
45<i by the 89th Congress. (Incidentally, Congress enacted this law over the 
strenuous opposition of the railroad  managements.) 

(c) The bill attributes some sort of magic to what is called "final offer selec- 
tion." I know of no practical experience with this device. The academiciahs who 
dreamt it up as.sume that contending parties will be driven to getting closer and 
closer together as they approach submission to a final determination. My ex- 
perience leads me to believe that each contending party will play for an ad- 
vantageous position and that whether this will bring the parties closer together 
depeud.s upon a wide variety of circumstances that cannot be predicted. 

(d) "Final offer selection" is the only option open to tlie President that gives 
assurance of the dispute's t)eiiig settled, and, hence, there is an inevitable tendency 
for the President to select this option. 

(e) The option of partial operation, in addition to being encumbered with an 
Impossible bureaucratic procedure, contains a fatal defect that makes this option 
forever inoi>erable. On psige 6. lines l-»-16. of the bill, it is provided that in no 
event shall an order for partial operation place a greater economic burden on any 
party than that which a total cessation of operations would imjxyse. I have no 
doubt that it would always be contended that any order for partial operation 
would violate tlds restriction, and, therefore, that contention would be u.sed to 
block oi>eration of tlie order. Please note that this is an absolute prohibition of 
law, persumably enforceable by the courts, and, therefore, basically inconsistent 
with the provision on lines 24 and 2'>. iiage 6, to lines 1 and 2. page 7, that the 
Board's order is to be conclusive unless found arbitrary or capricious by tlie court. 

2. II.R. 9989—The Railroad and Airlines Industry Bill.— (a) This bill is replete 
with provisions calling for a complete realignment of the relative positions of 
management and labor In the Industry, having nothing whatever to do with the 
settlement of disputes that have given rise to national emergencies. A few exam- 
ples will suffice : it takes away the right to bargain from subordinate officials; It 
takes away any right a union may have established for Its members to ratify 
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agreements iqade by its officers; it makes the railroad a p«rty to any representa- 
tion disputes or any jurisdlctiouul disputes among its employees; and it maJces 
membeniliip in a company union au adetiuate substitute tor membership in a 
standard union for purjwses of compliance Hith a union siiop agreement. These 
are merely illustrative. 

(b) Tlie bill includes not only the coercive procedures involved in "final offer 
selection" but straight out compulsory arbitration. 

3. H.R. 9088—Congressman Harvey's Bill.—-(a) This bill is essentially the 
Administration bill insofar as the Administration bill addresses itself to the set- 
tlement of emergency disputea it differs in one important aspect: whereas the 
Administration bill gives tlie President certain options, of which he must select 
one, the Harvey bill permits multiple choices and, in effect, invites the President 
to use however many clubs it may take to beat out a settlement. 

(b) in its definition of selective strikes (or partial operation), this bill would 
permit only one-half as much of a strike in any region as would be permitted 
under H.R. 3595. In fact, a si)ecial exception has to be made for the circumstance 
when only one carrier is struck in order to permit any strike against Penn 
Central. 

A'ow I want to make a final comment about one feature of both H.R. 3596 
and H.K. 9989. Both would i-epeal the provisions of the Railroad Unemployment 
Insurance Act, permitting a striking employee to draw unemployment benefits 
while he is on strike if the strike is not in violation of the Railway Labor Act 
or in violation of the constitution or by-laws of his union. 

Congress adopted these provisions of the Railroad Unemployment Insurance 
Act in 1938 pursuant to u deliberate policy to add sanctions in support of author- 
ized and legitimate strikes as opposed to wildcats. The railroads have missed 
no opportunity to bring this polic-y decision xip for reexamlnation whenever 
amendments to the Railroad Unenn>loymeut Insurance Act were under considera- 
tion. Congress has always decided to reatfirm its 1938 decision. It should do so 
again. 

I have not gone into anywhere near all the ramifications of the various bills 
this Committee has before it for consideration in these Hearings. 

I believe that one can fairly conclude from the testimony I have presented 
that: 

1. Any general legislation by way of modification of the Railway Labor Act 
that should be considered by Congress mu.st be narrowly confined to those items 
that have been the causes of repeated national crises. H.R. 3595 is the only bill 
you now have before you that is so directed. 

2. There is no necessity for the adoption by Congress of any sort of proce- 
dure that involves compulsory arbitration in any of its forms or any other 
kind of coercion to work under rates of pay, rules, or working conditions that 
the employees do not voluntarily accept 

We have enough faith in the efficacy of our free enterprise system to believe 
that, if our Government conducts itself in accordance witli these principles, we 
will again have the kind of pence in the railroad industry that we had for 
the first fifteen years after the Railway Labor Act was adoi)ted. 

Mr. JARMAN. Are there any further questions ? 
Mr. METCALFE. I have no further questions. 
Mr. JARMAN. Thank you very much, gentlemen. 
This subcommittee has now concluded this hearing, and the subcom- 

mittee will stand adjourned. 
(The following letters and statements were received for the record:) 

CONGRESS or THE UNITKD STATES. 
HOUSE OP REPRKSENTATTVES, 

WanfUnfflon. D.C. Jiiln 26,  1911. 
Hon. HARLKT STAOOERS. 
Chairman. Crtmmittpr mi Iiitimtatr and Foreign Commerce, 
Raifhurn Hiiiifling, Waghinjjton. />.('. 

DKAB CHAIRMAN STAGOEES : On July 27, your Committee will begin hearings 
on Emergency Strike legislation, 

I am a cosixinsor of H.K. 9088, one of the Nils under consideration during 
these hearings. I appreciate your scbedullnic of the bearings, and I hope the 
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Committee will be persistent in its efforts to provide mechanisms for settling 
labor disputes in the railrojid and airline industries. 

I believe it 1» extremely imiwrtant that the Congress act now so tJiat we do not 
have to take np emergency legislation on au annual basis, as we have for the 
past eight years, which only defers the crisis and never ensures a settlement. 

H.R. 9088, or some variation of it, is sorely neetled to assure a reasonable set- 
tlement without a national transportation emergency or a .si)e<'ial annual bill. 

With a number of rail carriers now experiencing strikes, I would hojie there 
would be additional iTicentlves for the community to move exi)edltii)usly in this 
field. 

Tours very truly, 
BILL FRENZEL, Member of Congress. 

CONGKESS OF THE U-MTBO STATES, 
HOUSE OF REPRESENTATIVES. 

Washin0(m, D.C, July 7,  7977. 
Hon. HARLEY O. STAGGERS, 
Chairman, Interstate and Foreign Commerce CoiiinUttee, 
Rai/bum BuiUIiui/, Washington, D.C. 

I>EAR MR. CHAIRMAN : The enclosed letter is self-explanatory and is forwarded 
for Comiulttee consideration in their deliberations on H.B. 3596 and related 
legislation. 

Kind regards. 
Sincerely, 

IteL CiJiwsON, .Ventbcr of Congress. 
(Enclosure.) 

FUSIBLE PACKAOISO Divisio.v, 
OONTINEXTAL  CAN   CO.,   INC., 
South Oate, Calif., July 2, 1011. 

Hon. DEI, CLAWBOK, 
Hotise of Representatives, 
VtntOH House Office MuUdlng, Washington, D.C. 

I>E.U( CONGRESSMAN CLAWSON : We understand there is a strong possibility that 
American Seaports will be closed by strike action of the International Ix>Dgshore- 
mens Association beginning Octol)er 1, 1971. if the above reference<l bills should 
pass. This would create a very serious situation since the putteni of waterfront 
strikes in the preceding decade indicates that they are becoming longer and plac- 
ing a tighter squeeze on the nation's economy. 

Only appropriate legislation will improve a situation which periodically results 
in an incalculable loss of business and customers. Therefore, on behalf of this 
plant and Continental Can Company, we wish to urge that immediate hearings 
be held on legislative bills S. otK) and H.R. 3."«96 so that we, as interested parties, 
may place ourselves on record with Congress, with the objective of otrtaiuiug 
acceptable legislation. 

Thank you for all efforts we are asking you to put forth in protextiug the 
passage of these bills. 

Sincerely, 
U. J. HAI:SER, Plant Manager. 

OOHGRKBS OF THE I'NITEU STATES, 
HoirsE OP REI«BESENTATI\-E«, 

Washington. D.C. August.!. 1971. 
Hon, JOHN JABMAN, 
Chairman, Subcommittee on Transportation and Aeronautics. House Committee 

on Interstate and Foreign Commerce, Raybum Bouse Office Building, Wash- 
ington, D.C. 

DRAK MR. CH.»IBM.*N : Iletise find enclosed the resolution of tlie Transportation 
CInb of Sioux City, Iowa, expressing support for the "Emergencv I'ubtlc Interest 
Prete«-tk.n Art", (bills H.R. 9OT, H.B. 3639, and HJi. 411«i which 1 eospon- 
soredl, with amendments: 

66-871—71A—pt. 
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(1) To provide for regional application (you may peeall that I made a similar 
recommendation in my testimony last week before your Subcommittee) ; 

(2) To provide for the applii'ation of anti-trust laws to labor-unions; and 
(3) To hold labor unions liable for any act^s of violence committed by union 

members during labor disputes. 
Although the railroad labor-management dispute was finally settled yesterday, 

I know the Transportiitiou Club of 8ionx City considers the enactment of i)erma- 
nent legislation as of great urgency so as to avoid such emergencies in the future. 
I would sincerely appreciate your cooperation in bringing tills resolution to the 
attention of members of tlie Subcommittee and in having it incorporated In the 
record nf the Sulici)unnlttei>'s hearings on transportation stoppages. 

Sincerely, 
WiLEV M.vY.N'E. Mvmbci- of Congres*. 

Enclosure 

RESOLVTION I.N SrppoRT OF Hit m\. IIU 3(13!t,  HR^116 

Whereas, it has lieen brouglit to the attention of the Tratisportation Club of 
Sioux City. Iowa, that the "Emergency Public Protection Act" as set fortli in 
HR 901, HR SaSO, and IIR 411(> are currently in hesiring at Wasliington. D.C. 
and 

Whereas, the Transportation Club of Sioux City. Iowa, is an as.sociation of 
250 shippers and rail and motor carriers, principally from Sioux City, but en- 
compassing lovra, Nebraska, South Dakota, Minnesota, Missouri, and Kansas, 
formed for the purpose of promoting the general welfare of the transportation 
Industry and all business and industry in the Siouxland area, and 

Whereas, the provisions of these bills are known to us, and 
Whereas, this Association feels that it is iniiierative for an "Emergency Pnl>- 

lic I'rotection Act" to l>ecome law at the earliest possible date, and 
Whereas, it is alf«o felt by this Association that this bill should be strengthened 

by amending to: 
1. Provide for regional application as proprt.sed in S-3S.'>2, 
2. To prOl^•ide for the application of the anti-trust laws to all labor union.«, 

and 
3. To provide that labor unions be made financially responsible for any 

criminal acts of their members, when involved in a labor strike: Now, therefore, 
be it 

Renolred. That the Transportation Club of Sioux City endorses and sapports 
the enactment of an "Emergency Public Protection Act", and strongly urge that 
the above amendments be added to the bill. 

.TEBBY MEISMEK, President, 
Transportation Club of Sioux Citit. 

CONGRESS OF THE T'NiTEn STATES, 
HorSE OF RErRESENTATIVES, 

Washington, B.C., August 3, 1971. 
lion. .Toirx .TARVAJJ, 
Chninnan, Sitbro}iimittec rm Tran.'<portation and Aeronautics, House Committee 

on  Interstate   and  Foreign  Contfneree,  Rayburn  House  Office Building, 
Washington,  D.C. 

DR-VR MB. CIIAIEMA.N-: Please find-eoelosed the resoluitlon of tie Sloox City 
Jlotor Carriers  Ass'K»iation  of  Sioux  City,  Iowa, favoring enactment of the 
"Emergency Public Inten-st Protection Act" with amendments: 

n) To provide for regional application (such a-s I recommended in testimony 
before your Subcommittee last week) ; 

(2) To apply anti-trust laws to labor unions; and 
(3) To hold labor unions liable for act." of violence committed by tuiion mem- 

bers in connertion with labor-management disymtes. 
Although I'm .sure the Sioux City Motor Carriers Association is pleased that 

the railroad labor-management dispute was scuttled yesrterday, I know that the 
Association considers the enactment of permanent legislation as of no less 
urgencv and Imjwrtance. As a cosponsor of the "Emergency Public Interest 
Protection Act" (hills H.It. 901. H.R. 36.30, and H.R. 4116). I concur In this 
need for penuanent legislation to protect the public interest in averting critical 
transportation stoppages in the future. Your cooperation In bringing the reaolu- 
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^ou of the Sioux City Motor Cfirriera AssociatlcMi to tbe attention of jaar Bob- 
tfoimuittee and in incorporating it into tbe liearingn record would l>e sincerely 
appreciated. 

Sincerely, 
WiLBY MAT.-W!, Mentber of Congrega. 

Eiiclosun-. ' 

RESOLUTIONS 

Whereas it has come to the attention of the Sioux City Motor Carriers 
AssociaUon that hearings on II.R. 'Ml. U.K. 411(i. and H.K. 3031), the bills called 
"The Emergency Public Interest Protection Act", are presently being held before 
the House Subcommittee on Transi)ortation aad Aeronautics of the Committee on 
Interstate and Foreign Commerce, and 

Whereas it is the unanimous otiinion of the As.socinli(in tliat all of these bills 
are good bills, but can be made better by the inclusion of amendments to: 

1. Apply on a regional basis as proposed in S. 3852, and 
2- To make all unions amenable to the Anti-Trust laws, and 
3. To make all unions financially responsible for any act of violence committed 

during a strike, the same as any employer is responsible for any act of an em- 
ployee, and 

Wherefore, we the undersigned respectfully request and urge your committee 
to favorably report out, an Emergency Public Protection Act, embodying the 
amendments above. 

G. L. ScHLXDT and 11 otbecs. 

STATEMENT OF CHARLES J. CHAMBEKI.AI.N, PBESIOE-NT, BROTHEBHOOD OF 
RAILUOAD SIGNALMEN 

My name Is Charles J. Chamberlain, and I am President of the Brotherhood of 
Railroad Signalmen. I'rior to being olecteci to this position I held other elective 
and appointive positions In this organization and before going to the Brother- 
hood of Railroad Signalmen, I worked on the Chicago and North Western 
Railroad. 

1 am apiK-arlng here today as a witness on behalf of the Brotherhood of Rail- 
road Signalmen in support of H.R. 3o95 and any similar legislation that will 
amend the Railway Labor Act to allow selective strikes In the railroad industry. 

By the same token, our organization is oi>posed to any pending legislation that 
would amend the Railway Labor Act, outlawing strikes in the transportation 
iudu.stry and invoke any variation of compulsory arbitration. 

I feel sure that all mmebers of this Com.niltte<- are familiar with the Brother- 
hood of Railroad Signalmen. Our niembershii) is composed of signal employes on 
suhstantially every Class I rallrond and many smaller carriers in the United 
States- Presently there are approximately 12,000 signal employes performing 
signal work on the nation's carriers. 

Because H.R. 'i'AWt and nil other pending legisliitiou would .•iniend the Railway 
Labor Act and woiild have a tremendous efl'cct on our orgiinizntion, I think it 
appropriate tli.at I sny a few words about our Brotherhood's experienc-e when 
negotiating In the past with the Nntionnl Railwav Conference ConiinilttH*. 

Since my .school days in DeBalb, Illinois, I have devoted my entire life to the 
railroad industry and the labor movement. Tlilrty-two y«'ars a^ii I wiis employed 
by the Chlciigo and N'ortli Western ns a signal hpli)er. I worked coiitinuonsly on 
the Oalena Division of the Chicago and .Vorth Western until .March 1. io.'iT, 
when I accepted a position of Grand Lodge Reiu-eseiitative with the Brotherhood 
of Railroad Signalmen. 

During the jieriod of 11t3s to Ifto". I worked every cl.asslfication from signal 
helper to leading signal maintniner and jierformed maintenance and construc- 
tion service on Centralized Traffic Control-Aulonialh' Train T'onfrol Systems, 
electric and me<'lianical interhx'king plants, nil t.nies of automatic crossings, 
telephone systems, signal pole lines, in addition to ninny other services normally 
and regularly retiuired of skilled signal employes on every railroad. 

I'pon commencing work for the C&N'W, I iniinediatoly became,a member of 
the Brotherhood of Railro;id SIgnallnen. Local 130. T held various local offices 
In the Brotherhood and was A'lce Chairman of the ("hicago and North Western 
System General Committee at the time I was nppointed to the full time position 
of Grand Lodge Representative. On October 1, 1961 I was elected to the position 
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•f Seerrtary-Treatmrpr nf tlte Intenintional Brntberhond of Railroad Mgnal- 
mm, and was sabRequently re«"l«H-twl in 1H«4 for a iieri<Kl of tbre* .vearR. In Aii- 
jjdst l!t67, I was elected to uiy present position as President of tlie Brotherbtiod 
of RnilroHd SiKnaluien and was re-elected to this imsition at mu: Ctmventloii 
whifli was held in August of 1S»70. 

In addition to uiy Brotlierlio<Hl position I also serve as Cliairuian of the Rail- 
way Labor Kxecutives' Association. liaviiiK been elected to this position in De- 
cember 1969 for a tliree-year term. 

I mention tliis experience simply to make one point clear. During my 32 years 
of working In tlie rHHroad industry and tlie lalmr movement, in both low level 
Hnd high level posit.nus. I have yet to me<'t a situation where S»K* drasrie 
diuuges were ueedwl in the Railway Labor Act as i>roi)ORe<l in the Adminintra- 
tton'H bill, the Einergency Fulilic Interest I*rotection Act. 

It is not my desire or intention to Imrden this Comniittee and the record with 
a volnmiuoiis reimrt of our organization's experience in negotiating wage con- 
tracts uader the Railway Lulmr Act. In fact. I will conflne my remarks and rea- 
sons for supporting the changes outlined in H.R. SiiJ).") to m.v experience In 
applying the provisions of the present act when negotiating with the National 
Railway Lal>or Conference since I assumed the office of I-^esident of Railroad 
Signalmen. 

Shortly after assuming my pre.'^ent office, our organization servetl notice on all 
«rf the nation's carriers for wage adjustments effective July 1, 1968. 

During the period between ilarch 1. 196S, tlie date <»nr organization served 
notice on all of the nation's carriers, and Ai)ril 13, 1969, all provisions of the 
Raiiwa; Lalior Act were exhausted including the services of the National Media- 
tion Board and an P^mergency Boai'^. It was only after the intervention of the 
Department of Labor in assisting Ketleral iletliators at the eleventh hour, that a 
wage agreement was reached between our Bmtherhood and the nation's carriers. 
This settlement averted a nation-wide -strike at that time. 

During this time Secretary of LalK>r Schultz expressed hi.s views, stating that 
labor-management disputes should be resolved through agreements reached by 
the collective bargaining process without government intervention. 

Again on October 1, li)69 our organization served notice ou tli« nation's carriers 
for wage adjustments effective January 1, 1970. 

On May 17, 1971 we were forced to resort to self-help after exhausting all 
avenues of the Railway Ijabor Act. I am sure every member of tills Committee 
can recall the action taken by the Congress to end the so-called national emer- 
gency at that time. 

Had the Railway Labor Act containe<l a provision tliat would authorize selec- 
tive strike« against a few railroads we would have avoided the cry of "national 
emergency," that was raisetl on May 17 and 18. 

Unfortunately, the action taken on May 18 by both Houses of Congress extend- 
ing until October 1, Section 10 of the Rallw'ay Lal>or Act, just delayed final settle- 
ment that much longer. 

To date little or no progress has been made and the issues which caused the 
strike still remain unresoIve<l. 

It was not the ineffectiveness of the Railway Labor Act that caused the nation- 
wide crisis but rather the unwillingness of the Carriers' Committee to negotiate 
meaningfully. They would rather rely on Congress to impose the recommenda- 
tions of the Emergency Board through legislation than uegotiate a final contract. 

There is no rea.son that the Congress of the United States should have to do 
what labor and management should be able to do for themselves. Remove the 
crutch of congressional Intervention that the <'arriers have relied on for so long 
and you will see a return to collective bargaining in the railroad industry. 

With this experience freshly on the minds of every officer of our orgauizatina 
it is easy to understand wliy the Brotherh(>o<l of Railroad Signalmen feels rail- 
road workers cannot be denied their constitutional right of exercising their eco- 
nomic strength against an industry in the so-calle<l free enterprise system. 

A recent court decision allowing unions to call strikes selectively against a few 
rallrftads to bring pressure for a nation-wide agreement has proven to be one of 
the best ways to negotiate a settlement in the railroad industry. 

II.R. 3595 allowing limited selective strikes on some railroads will provide an 
Incentive to Jeal collective bargaining. It would do away with the cry of a na- 
tional emergency and the need for congressional action to block or end such 
Strike. It would also end the need for Congress legislating a settlement. 



74o 

H.R. 3596 Is a plan for "pennanent legislation'' In contrast to the No-calied 
one-Bhot laws Congress has enacted to remove a crisis in railroad negotiations 
or end a strike. The hill would restore to the railroad industry a measure of free 
coliectire Iwrgaining and provide a means wherehy labor-management confronta- 
tions in our industry may l)e reduced to less drastic dimensions. 

By amending Section 10 of the Railway Ijihor Act making It absolutely clear. 
If railway labor organizations cl»oose to exercise their right tf> strike over na- 
tional issues following exhaustion of Section 6 priK-edures. we could avoid the 
economic and political (•f>nse(|uences of a national emergency strike. 

At the present time tliere is general agreement that the right to engage in a 
national railroad strike is, as a practical matter, illu.sory. In all such cases, the 
President and the Congress act quickly to end the strike. 

Efforts to avoid congressional intervention in a national railway dispute by 
»ele<-tlvely limiting the strike action has thus far been successfully opposed, in 
most ca.ses, by the carriers in Federal court. A Federal court order en.joining a 
limited or selective strike necessjirib' and inevitably i)roduces a nation-wide 
strike which In turn provokes congressional Intervention by way of legislation. 

H.R. 35S.5 would end these whipsaw tactics of the carriers and restore to the 
rallnwd labor organizations an effective and meaningful right to strike. 

In cfmtrast the Administration's proposed legislation H.R. 35$)6 would vir- 
tually erase the Railway Lal)or Act, 

.\ny legislation tliat would he a wholesale slaughter of the act is neither 
necessary or desiral>le and opposed b.v every memlier of our organization. 

The Administration's proposed bill with the .so-called "Final Offer Sele(rtion" 
Is a new variation of compulsory arbitration and can only be looked upon by 
laljor as a "Russian roulette" form of ccmipulsory arldtration. 

If the Nixon legislation were to pass. Signalmen and all transiHirtation work- 
ers would become captive employes. Any comiiulsory arbitration under the label 
of "Final Offer Selection" or "Mediation to Finality" is a violation of the basic 
principles of democracy. 

The Administration's bill is a device which would cripple free collective bar- 
gaining and w(mld dictate contract settlements which all parties must accept. 

I'residential Emergency Board recommendations under the Railway Ijibor 
Act have been a form of compulsory arbitration and these plus arbitration 
devised awards have left railroad workers' wages far behind. 

The railroads In the United States have used congressional Intervention to 
Imil them out of labor-nmnagement disputes in the past. Rullrimd workers must 
not be denied their constitutional riglits of exercising their e<'onomic strength 
against an Industry in the so-called free enterprise system. Once the railroads 
know that they cannot depend on congressional inten-ention In railroad labor 
disputes, collective bargaining will return to the scene. 

The Administration .stated it is truly interested in trying to strengthen and 
Improve collective bargaining and in keeping it strong and healthy. We fail to 
see how the "Emergency I'tiblic Interest Protectif)n Act" provides any of these 
provisions. 

In recent years the carriers have 8U««e<led in creating n .so-calle<l nation-wide 
rail crisis by blocking, through the courts, every attempt at a selective or partial 
strike and thus transformwl every impa.s8e into a nation-wide strike or lockout. 
They have done this deliberately to provoke congressional intervention. 

The somidest solution is to revi.se the Railway Ijibor Act to make it clear that 
unions have the legal right to strike a particular carrier or carriers and the 
railroads have no right to transform the.se limited di.sputes into nation-wide 
strikes or lockoutii. 

STATE.\rE.VT OF HE?JRV A. CORRE.\, CHAIRMAN.  RAILWAY  PROGRESS ISSTITtTTE ASD 
PnESniENT,   ACF   iNOrSTRIES,   IXCORPOR.^TED 

Mr. Chairman and members of the c-omraittee. as Chairman of the Railway 
Progress Institute, the national trade association of ratlway suppliers, I welcome 
this opportunity to support the provisions of H.R. })98.f> for resolving transimrta- 
tlon labor disjmtes. 

Few problems threaten the economic well-being of this great nation more than 
rail strikes. The railroads carry most of the good.i on which a growing econ- 
omy depends—the raw materials to run our industries; the finished products 
for domestic consumjition and export: the basic necessities of food, clothing and 
medicine.  What's more, as  Secretary  of Transportation  John  A.  Volpe has 
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iwliited out, 85 percent of those goods carried by roll cannot be shipped by any 
other means. So a major railroad strike is not just a catastrophe that we read 
ahout l)Ut one that affects each of us imrsonally. 

Vet, iu the last four years, the United States has undergone six national rail 
strikes that virtually parnly/A'd freight transportation throughout the country, 

Bven the 38 days of so-culled selective strikes which ended August 2 provwi to 
l)e iUniost as disastrous. Two of the struck roads were switching and terminal 
facilities. The other eight, however, represente<l nearly a quarter to tbe total 
railroad miles in the T'nited States. 

ir the slriki^s had remained unsettled just days longer, the total number 
of lines that then would have been struck would have represented about 46 
percent of the country's total railroad miles, approximately 50 iiercent of the 
revenue ton miles and nearly 49 r)erii!nt of the railway workers. 

l'"iirtlHTmi>re, recent rail strikes have had another adverse affect on the 
ecnuomy. Keiently wage increases have totaled 42 jH^rcent over 42 months. The in- 
flatiiiiuiry character of the.se increases Is apparent. 

To still complicate matters, none of the last six national strikes could lie 
settled through the traditional manner of collective bargaining. In each case 
Congress had to intervene with spwial nd hoc legislation, action that the law- 
makers are always reluctant to lake since it often merely po.stpones problems 
instead of eliminating them. 

Of the several bills being considered by this Committee, RPI believes H.R. 
9989 is best equipiied to alleviate ail of these hardships. Its "arsenal of weapons" 
would give a panel of experts a choice of one of four following alternatives in 
.settling strikes: To do notliing; to appoint a neutral board for non-binding 
reconunendations; to require final and binding arbitration and to provide a 
"final offer" procedure. 

We believe that this type of flexible approach will assure fast, efjuitabie .ind 
permanent settlements of transportution lalxn' disputes and ui'ge the Congress 
to give II.R. 0989 favorable consideration. 

STATEMENT OF .TOSEPH CIRRAN, PRE.sinENT, NATIONAI- MARITIME UNION OF 
AMERICA, ANU CirAiRVAN, .\FI>-CIO MABITI.ME COMMITTEE 

My name is .Joseph Curran. I am President of the National Maritime Union of 
America and Cb.tirnian of the AI'T>-CIO Maritime Committee. Our ("ommittce 
represents tlie bulk of workers directl.v emplo.veil in the maritime industry, some 
250.000. who are mcMibers of the following unions affiliated with the AFI^CIO: 

National Maritime Union of America 
International Longshoremen's A.s.sociation 
National Marine Engineers' Beneficial Association 
International Organization of Masters, Mates and Pilots 
American Radio Association 
T'nited Steelworkers of America 

ATe appreciate the opportunity to testlf.y before this Committee and to record 
our unqualified opi>ositii)n to H.R. .S.59<3. 

We are most strongly opiKised to the pa.ssage of H.R. S.'')!Hi. This hill wmld 
deprive labor unions and their members of their fundamental Constitutional right 
to bargain collectively in their own behalf. All of the bill.s. both for transporta- 
tion in general and for the railroad and airline services in t>articular. provide 
that in the event of a disagreement between labor and management, the matter 
ultimately will be settled b.v a panel apyiointed by the President of the T'nited 
States. This panel would be given the right to make the contract for the parties. 
This is a complete dei)arture from established prei-edeiit and a direct violation 
of the Federal Constitution. Amendment .J: A'fjl?l{ v. Jnnex & lAnipMiti tiled 
Corp.. 30] U.S. ]. SI Jj. Ed. 893 (1937). 

In }\ [JiH v. Jones & LaughHn. the Supreme Court discussed "the scheme of 
the National Labor Relations Act", and quoted from tlie first section, which states 
that it is the jwiicy of the United States to enco\irage "the pi'uetiie and procedure 
of cfille<'tive bargaining" and to protect "the exercise by workers of full freedom 
of association, self-organization, and desigimtion of representatives of their own 
choosing, for the puriw.se of negotiating the terms and conditions of their em- 
ployment or other mutual aid or proti^ction".* In discussing the constitutionality 

•301 D.S. at 23 (note 2) ; 81 L. Ed. at 904. 
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of this statutory poliry which statcN that emfiloycen have fhe right to select their 
own representatives to bargain for tliem. the Sniirenic (Vinrt said: 

"That Is a fundamental right. Knii>lo.veos have as clear a right to organize niicl 
select their representatives for lawful imrposes as the respondent has to organize 
Its business and select its own officers and agents. Discrimination and co«'rci(>n 
to prevent the free exercise of the right of employees to self-orgiinlzation and rep- 
resentation is a proper subject for condemnation by conii)etent legislative author- 
ity. Long ago we stated the reason for labor organizations. We said that they were 
organized out of the nece.ssities of the slluation : tlifit n single employee was 
helpless in dealing with an employer: that he was dependent ordinarily on liis 
daily wage for the maintenance of himself and family; that if the employer 
refused to pay him the wages that he thought fair, he was nevertheless unable 
to leave the employ and resist arbifrary and unfair treatment: that union was 
essential to give laborers opportunity to deal on an equality with their employer. 
. . . We relterate<l these views when we had under consideration the Uiiihvay 
Labor Act of 1!>26. Fully recognizing the legality of collective action on tlie part 
of employees In ortler to safeguard their proper interests, we .said that (Congress 
was not required to ignore this right but could snfoguard it. Congress could seek 
to make appropriate collective action of employees an iiistnmient of peace rather 
than of strife. We said that such collective action would be a mockery if repre- 
sentation were made futile by interference with freedom of choice. Hence the 
l)rohibition by Congress of interference with the .selection of representatives for 
tlie purpose of negotiation and conference between employers and employees, 
'instead of being an invasion of the constitutional right of either, was ba.sed on 
the recognition of the rights of both.' . . . We have rea.sserted the same principle 
in sustaining the application of the Railway Labor Act us amended in 1934. ..." * 

AiMirt from the <'onstltiitional  iiiiix'diinciit, the bill would chaiigi' the entire 
.system In the labor-iimnagement field to tb:' great prejudici' of unions and their 
membei-ship. Of course. It could lie argued that .sionie Presidents mifiht be more 
liberally indinetl than others and perhaps even in the direction of lul>i)r: that in 
snob a sitTuition labor would be f;lvore<i by the I'resideut in his api>f)intnieiit of a 
panel  to determine the contract l>etween  the rmrlies.  In other situations tlie 
President generally   would l)e incline<l in the other direction and would api>oint 
a panel favorable to managera4'nt. The law should not be so phrased as to i)erniit 
the result to hinge u|)on the inclliuitions or disixisltion of any particular Presi- 
dent. Tn all of these situations tlie one thought in tlie minds of tlie President and 
the panel he appoints would be to terminate the strike, and do so in such a fashion 
as not to harm the busine.ss Interest involved. It is immediately obvious that such 
a procedure would be the greatest deterrent to the progress of the iiublh-'s inter- 
est. Pro<-edures would lie adhered to which may be far outmod«'d and which have 
be<-(une an obstacle t« the growth of indu.stry Itself as well as to the iidvaiu eiuent 
f>f tiie interest of the workers. 

The placing of such power In the hands of the President, with complete uutlior- 
ity to make such a bil)or pgreemout would he in direct <oiitliet witli the Cuistitu- 
tlonal rights of members of a union to join together for the purposes of 
self-protection and colle<'tive biirgaining. Every iniiiortaiit considenition wliieli is 
now subject to self-deteniiiiiation by llie jiurties would beeoiii:' one of executive 
flat. In other words, within the limits of prior discussion between labor and I'lan- 
agement. the President of the rnited States would make the coutrael for the 
parties, and labor, and management ns well, would be on its way io dii-ection iind 
control by the "Big Brother ({overmuent". This would of ne<-:>s,sity lead to a 
complete destruction of the rights guaranteed by the Constitution of the United 
States as well as Se<-tion 7 of the I.alxir Jlanageiuent Relations Act, 

STATEMENT OP AMERICAN COTTON SiiirrERs ASSOCIATIO.S 

The American Cotton Shippers Asscx-iation expresses its strong supivirt for 
legislation presentl.v under consideration by the Subcommittee, as recomiuended 
bv the Administration and Introducwl l>y Chairman Harley 1). Staggers 
(b-W. Va.( and Kanking Minority Committee member William L. Snrineer 
(R-Ill.; a-s 11.R. ](>2T'_', the "Kmergency Public Interest PiMttKtieu Act of lOTD." 

•301 U.S. at 3.V34. 81 L. Ed. nt 900-10. 
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The Auieri<-an Cotton Shippers Association was founded in 1J»24 and Is Itasically 
coniprl.sed of nierelmntK, !>liipi)ers and exporters of raw cotton who are members 
of five federated HHsficiaUons. located in sixteen states throoKbout the cotton belt: 

Arkau.sas-Mi>a*>url Cotton Trade Association 
Atlantic Cotton Axsix-iation 
Southern Cotton AswK-lation 
Texas Cotton AssiX'iation 
Western Cotton Sliipjiers AHwx'iation 

The 447 member firms of the ACSA handle over 70% of the domestic cotton 
crop and 80''/^ of the export market: for c•)i>eratlve murketinjc associations con- 
trol must of the remaining portions of these markets. 

In the piist 15 jenrs the annual movement of cotton to domestic niiUs has 
ransfed from a high of !).2 million hales in 1955-56 to a low of 7.» million bales 
in li)(i9-70, with the estimated ttKure for the past season at 8.1 milli(m liales.' 
Ex|Hirts in this period have rangeil from a hifth of 7.5 Itilllon <>ales in 1056-^7 
to ii low of 2.73 million l)ales in ISKitMJi), with the estinnited figures for tJie pant 
season at 3.7 million bales," despite a longshoremen's strike which tied up sul»- 
stantial shijanents of cotton on the West Coast in .Inly, usually the busiest month 
in the cotton exporting season. During this period a total of 18S<.224.6 million 
bales were moved mostly by rail to U.S. mills and 71,24S.4 million bales moved 
to I'.S. ports liy rail for shipment in export alHiard oc-ean-going vessels.' Thewe 
shipments re.sulte<l in billions of dollars in i-evenue to tlie various modes of 
transportations with resulting benefits to Itotli laUir and management. 

Xo records are available to calculate the los.se« resulting l<i meiuliei-s on this 
association due to lal)or strife in the transportation industry over the entire 
fifteen year period. The ACSA did tjike great pains, however, to record from 
meintier firms the losses suffered in the longshoremen's strike of liMSK-ttl). 

A survey of exiM)rting members taken In .March ltK»», i-evealed that 115,000 
bales of cotton were held from shipment at Gulf Torts and 57H.0(K) l*aleM were 
held in warehouses awaiting shiianent to i)orfs during the strike period. Los-ses 
were incurred by shippers for carrying charges in amoimts aggr(>gating over $2.5 
million. The loss of exiwrt markets for otir cotton jiroducers were even more 
damaging. 

Attached Is a chart comparing the ex|H)rt8 of cotton from the principal pro- 
ducing countries for the cotton .seasons 1067-68 and lJt68-«». In 1967-6S the 
fnited States exportwl 4,200 milHon bales, and this figure dropped to 2,731 mil- 
lion bales the following year. In this period our principal competing coiuitries in 
Central and South America, who grow comparable styles of cotton. move<l in and 
took our markets resulting in a loss to the U.S. in balance of payments of $165 
million. The increa.ses recorded by the.se countries is directly proi»ortional to the 
decrea.>ie suffered liy tlie U.S. due to the d<ick strike: 

Brazil: -^-JI.^S. (XK) 
.Mexico: -f-3}K),000 
Columbia : +144,(K)0 
Pern: +08.000 
Ouatemala : +98,000 
Nicanigua : +44,000 

At tills very moment approximately 141,000 l)ales of cotton are tied up at West 
Const ports due to a longshoremen's strike with the losses accumulating daily. 
Approxinuitely (500.000 bales have been .sold for shipment through Gulf Ports for 
the four-month i)eriod October 1971-.THUuary 1972. 

This amount would be siil>stantlally higher were It not for the uncertainty 
in buyers' minds that a longshoremen's strike on the East and Gulf Coast would 
delay delivery. 

1 Cotton SltiiatioD. AugUHt 1071, Kconomlc Re»earch Service, United States Department 
of .\2rlcultare. 

' Ibbl. 
• 11)1(1. 
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At this stage in the ei-onoiiiif history of the United States we enn no longer 
ignore the serious con.se«]uen<'es of even threats of .strikies. The Justified fears 
of foreign purchasers of r.S. cotton reduces the Income of exiiortlng companies, 
railroads, trucking lines, stevedoring companies, steamship lines, pfirt ware- 
housed!, freightforwarders, longshoremen and other workers In the transiK)rta- 
tlon industry. The economic ripple of strikes at ports flows into the hlnterUind 
of our country, affecting milliuns of onr most productive citizens, our farmers. 
We are inextricahly tied together and onr respective futures demand that solu- 
tions be found. 

It was with these e3ci)eriences in mind that the memhers of the American 
Cotton Shlpiiers Association at their 47th Animal Convention in New Orleans, 
liOuisIana on May 20, 1971, adopted the following resolution: 

"TRANSPORTATION STRIKE LEGISLATION 

"We commend President Nixon for his me.s.sages to the Congress of Febru- 
ary 27, 1970, and February .3, 1971, retjuesting the enactment of legislation that 
would cope with the growing number of strikes in the transjMirtation .sector of 
the nation's economy. 

"We endorse these recommendations which are designed to prevent stale- 
mates in folle<:tIve bargaining which cause gteat Injury to innocent third parties, 
more so than the actual iMirties to the dispute. Tlie legtshition would iHTUiit 
the President three alternatives at the conclusion of the 80-dny conling-off 
Iieriod: a) an extension of the coollng-off period for an additional .30 days: b) 
require partial operation of the troubled industry for a ninxiinnni of 10 days; 
c) invoke a procedure empowering three neutral iwrties to choo.se the hi.st rea- 
sonable offer of labor or management. The offer designated by the neutral 
parties as the most reasonable offer, would be<-onie a binding settlement on 
all parties. 

"The longshoremen's strike that paralyzed the West (lUlf Ports for three 
months iu late 1908 ami early IJKSW caHse<l untold damage to the cotton industry 
and general agriculture in the Southwestern part <rf the country. C^iuntless 
millions of dollars were lost In exi)ort trade and some cotton requirements were 
filled by foreign growths causing [lermanent loss of markets. 

"In 1970 and 1971, i)ending nationwide railroad .strikes were averted on three 
separate occasions by congressional action. A shutdown of the railroads would 
prevent the movement of cotton to the textile mills In the Southeast and to the 
Port areas on the (5ulf and the West Coast. 

"The legislation, if enacted, will encourage re,'isonable and fruitful negotia- 
tions between management and labor, and hiH>efully lead to more reasonable 
demands by labor and avoid recah'itrance by management on negotiable issues." 

Historically as interested third parties in relations betwtH'n labor and manage- 
ment, we have ma<le it our busine««, not to interfere with what we know to be 
a very sensitive relationship. In recent yeai"s, however, we have suffered too 
much from the failure of the bargaining parties to resich a«x-ord and thereby 
avoid lengthy strikes. We do not lay the blame for the.se failures on either of 
the principal ijarties to colle<"tive labor agreements, but cn.st the blame on the 
system in which the bargaining parties funtcion. 

The sy.stem fails in attemptini;- to alleviate (he in.iury to innocent third 
parties, the i)e<>ple who provide tli'> business, utilize the service or consume the 
end product—their interest, the pniili<' interest is not protected. We resi>ectfully 
request that this Subcommittee recommend tlie adoftion of legislation that will 
provide for machinery to achieve the ultimate in protecting the Interest of all 
uarties concerned and in ending lengthy and in.iurious labor management disriutes. 

That Congress has the right to legislate in this area is not questioned. The 
Supreme Court as long ago a.s 1917 iu Wilson v. New * reje<-ted a due process 

< 24.'! I'.R. 3.^2. 
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olijectidu and approved an Act of Congress which temixirarily provided for an 
^ight-hour day for railroad workers at compensation not less than that previously 
l)aiil for ten liours. The enactment of this legislation avoided a nationwide- 
railroad strike and ser\'ed as a precedent for legislation handled by this Sub- 
couiiiiittee in recent years to avoid similar strikes. In the Wilson case. Chief 
Justice White, delivering: the opinion of tiie Cimrt, foresaw a situation which 
"if not remedied, would leave the public helpless, tJie whole people ruined, and 
all the homes of the land sniimitted to a danger of the most serious character."' 
He said that "engaging in the business of interstate conmierce subjects the car- 
rier to the lawful power of Congress to regulate;" that "by engaging in a business 
charged with a public interest, all tlie vast proijerty and every right of the 
carrier become subject to the authority to regulate possessed by Congress to the 
extent that regulation may be exerted, considering the subject regulated and 
what is njipropriate and relevant thereto;" and further that the right of the 
employee "to demand such wages as he desires, to leave the employment if he 
di)es not get tlieui. and. by concert of action, to agree with others to leave ujion 
the same condition" was "necessarily subject to limitation when employment is 
accepted in a business charged with a public intA?rest,"" 

'I'lie Congress provided the railroad industry with nmchinery to adjudicate 
minor disputes through arbitration ' in tiie 1934 amendments to the Railway 
Labor Act 1!)26.'' Tlxis maciiinery has functioned effe<;tively in resolving em- 
I)loyee grievances and other minor disputes which have not been absolved by 
the iBirties them.selves: and tlie Supreme Court has upheld its validity." The 
legislation under consideration today, as submitted by the Administration af- 
fords the parties to collective lalKir agreements due proces.s wliile being designed 
to deal with the grievances of the public—it thus.bears a direct relation to a 
proper public end. 

The following exhortation expre.ssiMl by Congress in the preamble of the Labor 
Ititn.igement Relations A<'t of 1047. the Taft-Hartley Law; '" has not been heeded 
by many in the transportation Industry : 

•Industrial strife which interferes with the normal flow of commerce . . . 
ean be avoidwl or subsefiuentl.v minimized if employers, employees, and la)>or 
orgiiMirations each . . . above all recognize under law that neither jiarty has 
any right in its relations with any other to engage in acts or practices which 
jeopardize the public health, safety or interest..."'" 

The public health, safety and interest will continue in jeopardy so long as 
the tiiinsportation industry is permitted to shuttle from crisis to crisis awaiting 
Congressional stojigap measures. The issue should be faced Uiday and perma- 
nent nmchinery established to preclude recurrent transportation crises. 

= Id. at S.";!. 
" Id. nt 352. 
' 44 Stat. 577, 45 USC 1.52. 
9 45 use 151-163, 18:-]«8. 
'';i53US;iO (1957). 
'" 61 Stat. 136. 2» USC 141 et xeq. 
"Id. at29USC141(b». 
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COMPARISON OF EXPORTS OF COTTON, 1967 68 AND 1968-69 SEASONS 

1,000 bales 

Exporting country 
1967-58 
season ' 

1968-69 
season • 

Increase or 
decrease 

North America; 
British West Indies     . .                      1 1 - 

13 
108 
368 

17 
1,623 

474 
2,731 

5,337 

Costa Rica ;  
ElSalvador   

 -          •         15 
.  .                 U7 

-2 
-9 

Guatemala    ...                  270 +98 
Honduras    
Mexico     

    ....                 31 
  .  .       ...              1,133 
      .           430 

+ 14 
+390 
+44 

United States  4,20S -1,475 
Others      

Total , 

..................             *,^ 

               6,304 

+1 

  
South America: 

Argentina     .         »     " •    •                                25 1 
1,722 

296 
28 

394 
1 . 

+24 
Brazil          
Colombia    
Paraguay    
Peru .     
Others  

                 839 

                 29«- 
                    1 

+933 
+144 

+6 
+98 

Total 1    • ... . ...    .                 1,335 2,492 

Europe: 
Albania  _ 
Bulgaria  •.  _ . 
Greece   
Spain .,  

                      3 
                   25'  
                        310 
                   4S 

5 

183 
5 

+2 
-25 

-127 
-41 

Total.. -    
U.S.S.R..              

                   384 
.     .                   ...             2,550 

193 . 
2,100 -450 

Asia and Oceania: 
Afghanistan..  
Australia ._  

-..                   60 35 
19 

 50'. 
138 
422 

15 . 
35 

609 
20 

551 

9ii 
5 . 

-25 
+19 

Burma..  

India ;  
Iran L... 
Iraq           . _  

-                     10  
50 

           m 
:-.::::•-.:•:.:.;:        «?f 

10 

-34 
+122 

Israel  --  .. 
Pakistan.  »   
Southern Yemen  
Syria .      ... 
Thailand.       
TurKey  

                  891 
 -                 13 

:.:::.:.:;.::::;::::        *1 
               1,040 

5 

-21 
-282 

+7 
+59 
+24 
-87 

Total      ... .     .                              3 111 2,833 . 

I Source: ICAC Cotton World Statistics, vol. 24 No. 9 <pt. II) of April 1971. 
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STATEMENT OF JOHX A. STASTXY, PRESIDEXT. NATIONAI. ASSOCIATION" OF HOMB 

Mr. ("hnirinan. your hearings which open todny will dirw-t attention, we un- 
derstand, to the urgent nee<l for im|)rove<l Fe<leral legislation to assist in settling 
labor dlsimtes and strikes which affect the Nation's transportation facilities. 
AA'e Rtrongly support your efforts. 

We lielieve the Congress should tiike every i)osslhle legislative action to re- 
dress the imlmlance in the collective bargaining process whereby the scales 
have l>een tip()ed so heavily in favor of the labor unions. This Is a matter of 
great inii)<>rtance to the housing indu.vtry which, in re<-ent weeks, bas l»een 
serloufly threatened by the rail transportation and long.shoremen strikes on 
the West Coast and in r»ther iwrts of the country. 

The impact of the rail and lonjfshoremen strikes was felt at once In the supply 
of plywood, lun>l>er and other wood prwlucts which constitute the basic coti- 
strwtion nwterial for housing In the T'nited States. Even though the rail strike 
has Iteen settled during the past week, the West Coast longshoremen strike 
continues an<l seems far from any negotfated agreement. Moreover, we under- 
stand that there is a strong likellhiKKl iff an equally daniaginit strike of long- 
shoremen on the East Coa.st and Gulf Coast ports, which is s«-he<luled to begin 
about Septeml)er 30. 1971. 

Already, we are told, the lumber mills In RrlMsh Columbia are planning to 
stop shipments of hnnl>er by sen to the Knst and fJnIf Coasts hf<)iiining on or 
about Aui/imt Ui, 1971. This is in order to avoid the situation which developed 
two years ago when shi|is were tied up in Kast and Oulf Coast harlM)rs for 
months fully loaded with Iuml»er. at a time when lumber pric«^ skynx-ketetl. As 
.vou may know, in many areas of the East and Southeast. Cfliiadian lumlier 
forms a large part of the sui»i>ly for housing construction, np to 7."i i>er<-ent or 
more In some places. 

We in the hou.sing indu.strj- I)elleve that it is imperative, in sitiwtions of this 
kind, that l)oth the President and the Congi"ess u.se every avenue at their ili.«- 
|M)sal to act to bring al)out reasonalile and fjuiick settlements of these disimfes. 
During recent weeks, we strongly .<\ipiiorte<I the full exercise of the President's 
Influence and prestige to i)ersuade the iiarties to these dis]mtes to arrive at a 
settlement before major dannige was done to the eoonom.v. 

We communicated our support to the President, to the Secretary of liabor and 
to the Se<Tetary of Housing and VrlMin Development. .lust prior to the .settle- 
ment of the rail strike last week, for example, we sent a wire to the President 
whi<-h read as follows : 

"Stnmgly su]>i)ort your urgent efforts and plans Is-lng imt forth by Ijilior 
Secretarj- Hodgson to achieve settlement of crippling west coa.st rail strike. 
Hou-sing Industry's ability to nmlnlain high rate of production l>eing threiitened 
by strike which is curtailing lumber and plywoo;! production and c»iusing pricv 
increa.se.s. Full |)r)wer luid influence which .vour Administration using to effect 
a s«'ttlement is neces.sary to avert a broad et-onomic .setl»nck which may take 
man.v months to repair." 

The .strikes which affect rail and shipping transjH>rtation in effec* cripple 
lunil>er and jilywood production and threaten steepl.v Increa.^ed prices for the.se 
material.s. having a seriously adverse im|uict ui>on housing production and 
housing co.sts. Not onl.v .steeply Increased prices are involve<l. but in UMi9 and 
on otlier occasion.s, including the i>resent, the delivery of exiiectetl .supplies of 
linnl>er. plywo<Kl and other construction nmterials has been disrupted. This 
grentl.v lmi)edes the efficiency of constrm-tion in all i)arts of the omntry and 
creates another element increasing the cf>sts of the final buildings and housing. 

Home building, as you know, has l>een the stnmg underpinning of the Xaticm's 
slowly developing economic recovery during this spring and early summer. It 
has added considerably to the Xaticm's jobs, wages and in<'ome. When the home 
building industry's ability to pniduce is .seriously threatene<l. as it Ls by the.se 
national traiisixjrtntion strikes, the Nation Is in danger of suffering a broad 
economic setba<-k which may take many months to reiwlr. We U'lieve neither 
the Nation nor the Congres.s. nor the .\dministration, wants this to happen. 

We urge your Committee to report out favorably improved, remedial legisla- 
tion to advance the imblic intere.st in these national transportation disunites. 
We do not take u s|>e«-iflc isisitlon on either H.R. .S.">J».'» or H.R. .S."'>!m. but rather 
leave the details of the legislation to the wisdom of .vour Committee. We do 
strongly take a iiosilion. however, in supisirt of strongi'r and more effec-tive 
legislation to aid the President and the public in settling these disputes. 
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STAIXMEMT or CAPTAIN JOHK J. O'DONNELL, PBESIUENT, AIB LIKE I'luns 
ASSOCIATION, INTESNATIO.NAL 

Mr. Cbairmau and Members of the Subcommittee, my name is Jolui J. 
O'Donnell. I am President of the Air Line Pilots Association, luternatiomil, an 
organization representing 31,0()0 airline pilots of 39 commercial airlines and 
14,000 stewards and stewardesses of 23 commercial airlines. ALPA api>reciate8 
this opportunity to set forth our views on this subject, \Much so vitally affects 
the public, employees and management. 

Proposed alteration of the Hallway Labor Act Is a subject of special concern 
to ALPA and one in which our members have a special interest and experience. 
ALPA has been the collective bargaining representative for most scheduled 
American carriers' pilots sinw lOXi and, Indeed, it was ALPA which was largely 
re.si>onslble for the 193U amendments to the Hallway Labor Act which extended 
the Act's coverage to airlines. 

It is my main purpose to oppo.xe H.R. 3596, which is the current Administra- 
tion's propo.sal for revision of the Railway Labor Act. Tlus bill and relatetl 
proiwsals have been proferred as remedies for a variety of ailments perceived in 
the transi>ortation industry's labor relations. But It can be demonstrated that 
the proponenfjj of this bill have not projjerly diagnosed the patient's ailment, and 
have written a radical prescription which Includes some very strong, costly and 
dangerous medicine. 

The proponents of H.R. 3olK> and its various counterparts advance several 
assertions in support of their cliiim that Congress should provide new and sijeeial 
treatment of labor relations in the transjwrtation industries. One theme, often 
reijeated, is that the public has been subjected to much essential damage as a 
result of too many transportation strllies.' 

But no statistical evidence has been fortlicomiug to support this ch<arge. 
And no substantial effort has been made to compare tlie Incidence, duration, or 
public Impact of recent transportation strikes to strikes in other industries. 
Recent lalM)r disputes in the niilrotid indu-stry have captured mitional headlines 
and attracted national attention rei)eatedly in recent years. But this Sub- 
committee has already been advised tluit, even In the railroad Industry, serious 
disruptions of service have l>een quite infrequent. James E. Vost, President of the 
AFL-CdO Railway Employees Department, recently explained in his testimony 
that "there have been only 3 nationwide rail strikes, each lasting but a few days" 
in the entire 43 year history of the Railway Labor Act. According to the 
same source, there has been only one nnijor airline strike during this same 
period, and the Secretary of Labor has admitted these are the facts. 

The Deimrtment of Liabor's Bureau of I.,abor Statistics has just completed a 
study of airline experience under ti»e Railway Labor Act which further imder- 
mines the claims of H.R. 3596's sponsors. Since 1938, when the Act was amended 
to c-over airlines, only 33 emergency boards have been created'; in only 9 years 
were tiiere over 100.000 man-days lost due to strikes"; and oidy 10 strikes have 
Occurred involving 10,000 employees or more.* 

Indeed, the BLS study showed that most airline work stoppages involved 
fewer than 500 employees' and that only 7 strikes lasted for more than 90 
days.* 

It la conceivable, I suppose, that short work stfH>pnges Involving few em- 
ployees could still create a problem warranting special leglslatiou. But It seems 
obvious to me that those who seek siwh legislation have an obligation to fJhow 
how and why. It also seems quite clear that they have not even attempted such 
a showing. 

In a nation where voluntary collective bargaining is a cherished tradition and 
the right to strike has long enjoyed statutory protection, the Congress and the 
public are entitled to a dear demonstration that these institutions have been 
Rbu.wd, to the detriment of the public interest, if new restrictions are to l>e 
imposed. In my own view, this demonstration has not yet been made and it 
cannot be made. 

•See. e.g.. Message from the President of the fnlted States transmlttlni; prouosed 
legislation. March 2. 1IC70. Slst Congress, 2d Session, H.H. Docnmeiit No. 01-288, p. l; 
St«tr«i«iiit of Stuart G. Tlptuu before thlK Subcommittee dated Augu^n 4. 1»71. 

• ntd at p. 26. 
= "Airline Experience with the Railway Labor Act". Bulletin 1683. U.S. Department of 

Ljibor, GPO 1971, p. 18. 
'Ibid at p. 27. 
s rd. at p. 2B. 
• Ibid at p. 28. 
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Because airline pilots are highly paid professional employees and because 
of their essential operating role In maintaining air carrier operations, pilots 
are often the focus of discussions about bargaining power and wage settlements 
In the industry. When such discussions are responsibly conducted, and real 
historical data are considered, it becomes perfectly clear that pilots have seldom 
resorted to strikes, that collective bargaining works effectively in establishing 
their wages and working conditions, and that voluntary private agreements 
with management are typically negotiated without either undue reliance upon 
government intervention or any disruption of service. All of this can be said— 
and proven, as the following statistics will show-—despite the fact that pilots 
and their employers have operated almost continually through an era of extraor- 
dinary growth and dynamic technological change. Such growth and change 
has had profound Impact upon all aspects of professional pilots' work life, and 
created labor relations problems as serious and pervasive as those in any other 
industry. 

Nonetheless, the record shows that over 500 collective bargaining agree- 
ments—excluding very numerous amendments and "side letters"—were nego- 
tiated with pilots during the period since 15>33. Throughout this same 3S year 
period, there have been only 14 pilot strikes, including two partial work stop- 
pages lasting less than 3 weeks, indeed, of the 14 strikes, 9 of them lasted 30 
days or less and only in one Instance was more than one carrier affected. 

In light of these circumstances, we cannot easily sympathize with those who 
would characterize either the practice of collective bargaining or the Railway 
Labor Act as a failure. The fact is that the Air Line I'ilots Association ha'< 
been able to make the collective bargaining process work, under stressful con- 
ditions of rapid technological change and industrial growth, without disniption 
to airline transportation. 

T do not mean to suggest that collective bargaining has achieved all that it 
might, or that the ijrocess needs no improvement. Indeed, later in this stjite- 
ment, I will suggest .some concrete propoasls. But .\LI'A's exiierienee with the 
Railway Labor Act does provide a dramatic refutation of the ciiief arguments 
of tJie proponents of H.R. 3596. 

We have also studied the incidence and duration of strikes by other airline 
unions, and would share these findings, too, with the Sulicomnutt.ee. Here too, 
it Is clear, evidence of disproportionate strike activity is lacking, and justfica- 
tion for anti-labor legl.slation is non-existent. However, we do find a disturbing 
recent trend toward longer strikes; for this, we believe, the record will show 
that the airlines have themselves to blame. 

In a case now pending before the Civil Aeronautics Board, Docket No. 9977. 
the Board is considering whether the airlines Mutual Aid Pact—a "strike in- 
surance" program to which many of the nation's air carriers now subscribe— 
Is consistent with the public interest. 

Stanley H. Ruttenborg, an eminent labor economist and former U.S. Assistant 
Secretary of Labor, has testifled liefore the Board in this proceeding that "the 
Mutual Aid Pact is at the root of this [reccntl instability fin major segments 
of the airline lndustr.v.] Conceived by the airlines as a means of serving the 
public interest by reducing strikes and the service disruptions they cause, the 
Pact has instead led to an increa.se In strikes and to an increase in service 
disruptions."' 

.Vfter explaining the dynamics of the Pact's effect on collective bargaining. 
Mr. Ruttenborg demonstrated his thesis by reference to a statistical analysis 
using the data sniiplied by the air carriers themselves, or by the Bureau of Lalx>r 
Statistics. That demonstration revealed that the average duration of all strikes 
against air carriers since lOoO has changed from 15.1 days before the Pact to 
li'i.i) days, after the Pact. He aUso showed that the average duration of strikes 
among carriers party to the Pact changed from 12.4 days when they were not in 
the Pact to 36.4 day.s—an Increase of 200 percent—when they joined the Pact. 

Finally, he showed that this trend toward longer strikes is accelerating as 
the Pact Is sncc<'ssively amended by the carriers In the direction of wider coverage 
and higher benefits. Since October 31, 1969, there have been seven strikes against 
air carriers. Three of the.se involved non-Pact carriers and had an average dura- 
tion of 19 days. The other four were against Pact carriers, and the average dura- 
tion was 108 days! 

' Riittenberg testimony, ALPA Exhibit 9, p. 3, CAB Docket 9977. A copy of thlB testi- 
mony, In Its entirety. Is attached hereto. 
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It would constltnte nothing less than a revolution in American labor relations 
to cbani;e this philosophy and to revise the Railway Labor Act in order to assist 
the carriers in negotiating lower wage settlements. In short, federal Uibor legis- 
lation traditionally is aimed at establishing the mechanics and procedures of 
collective bargaining, not at determining tin? substance or the nature of the 
bargains themselves. To depart from this tradition is to threaten some of our most 
basic freedoms. Management's responsibility to bargain should not be assumed 
by Congress. 

Besides, efforts to blame recent airline wage settlements for the rising passenger 
fares caimot withstand careful scrutiny. The facts are that higher fares and 
lower carrier profits derive from other considerations, and that airline employees' 
wage settlements have not been increasing out of proportion to productivity 
Increa.ses. 

Thus, staff studies by the Civil Aeronautics Board show that from 1961 
through 19C7, the increases in employment i-ost per employer were totally eclipsed 
by the incit^ases in real productivity per employee.' Beginning in 1967, however, 
the scheduled airlines invested over 2 billion dollars each year in new equipment.' 
AVith the benefit of hindsight, most airline executives and economists have l)een 
explaining their current economic problems, these days, by reference to the in- 
dustry's ill-fated committment to heavy Investment in larger aircraft at the 
very time wlien th<' growth of pas.senger traffic was inexiilicably beginning to 
decline. The Civil Aeronautics Board itself has itself attributed the recent eco- 
nomic distress of the industry to these considerations." 

In a free economy, owners and management pay the price for such miscalcula- 
tions, through reduced profits and dividends. Even in a controlled economy, it 
.seems grossly inequltal)le to penalize tlie employees—by legislating for lower 
wages—because capital has been committed unwisely or unfortunately. Yet 
that is precisely Mr. Tipton's objective: he refers to the annual earnings (in- 
cluding fringe benefits) of the "top 600 airline pilots" and a.sserts that they 
Imve increased $39,700 In 1965 to $58,400 in 1970, an increase of 47% over the 
5 year period, or about 9.4% per year. Mr. Tipton, however, does not advert to 
the fact that the carriers' executive compensation level increased, from H:;(i9 lo 
1J70, by an annual rate of 12.5%—an increase obtained vrithout any of tlie 
"coercion" of collective bargaining. Tlainly, some of the bill's proponents here 
simply want the best of all management worlds. 

Before turning to an analysis of the provisions of H.R. 3596 itself, one last 
asserted objective of its sponsors deserves comment. In addition to their interest 
in restricting strikes, and lowering wages, the proponents have also expressed 
an interest In limiting the government's role In collective bargaining. Minimum 
federal Interference is one of the explicit obJe<-tives here asserte<l. As we re- 
view the mechanics of the proposed new legislation, I would ask the Subcommit- 
tee to keep this objective in mind, for it will become painfully obvious that en- 
actment of H.R. 359C will have preci.^ely the opposite effect. 

Thus, not only does this Mil misconceive the ailments affecting the transport;;- 
tion industry today; in addition, it would intensify an unhealthy condition all 
of us seek to avoid. 

Turning to the bill itself, we examine first its most widely publicized feature: 
the addition of new I'residential powers. T'nder the Riiihvay Labor Act, (lie Presi- 
dent currently has no recour.se after the GO day Emergency Board pori(jd o:^- 
pires, except to request special Congressional legislation or let the imminent 
strike or lockout occur. His options are now the same under Taft-Hartley, after 
the 80 days cooUng-off period has elapsed. Under H.R. 3596, the President would 
have three new options, exerclsable after the SO day i)eriod expired without a 
settlement. According to the new bill, the I'resident would bave to act within 
10 days after the expiration of the coollng-off i)eriod and he could invoke one, but 
onlii one, of the following procedures. 

First, he may decide to extend the coollng-off period, to compel further pri- 
vate bargaining, for another period of time not to exceed 30 days. Durin,-; this 
additional coollng-off period, the parties would again be prevented from chang- 
ing working conditions or engaging in strike or lockout, and the Taft-Hartley 
Inquiry Board would have authority to mediate. According to the President's 

"Productivity and EmployDK-nt Costg In Rj-stPm Operations of the Trunk Airlines and Pan Amprlrnn from IflSO thronsh 1970. CAP. July 1971, o. 20. ^^H'KO ima 
•Air Trtinsport Awn., "The U.S. Scheduled Airline Industrv, An Economic Overvlmr" 

October 1970. p. fl. ' 
" Application of Trans World AlrUnes, Inc., et al. Docket No. 22908. CAB Order 71-R-91 

decided Aagust 19,1971. °^'"' 
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own mexsagt^ to Congress, this opHou would appear appropriate only when the 
parties were already very close to a settlement. 

'i'lie second new option is mucli more signiiicant: It allows a strike or lockout 
after the cooliug-off i)eriod expires, within a described portion of the compa- 
ny's operations. To exercise this option, the President .selects a special board 
of tliree impartial members whcKse task is first to determine whether a partial 
strike or lockout would have sufficient et!Onomic Impact to pressure the partleH 
toward a settlement without imiteriling national health or safety. If the Imard 
so finds, it may then issue an order which specifies the extent and conditions of 
partial operations which must l)e raaiutaiiied—for example, by de.scrit>ing e.s- 
sential routes, or critical segments of passengers or cargo—and which allows a 
strike or lockout only in the remainder. 

Detailed i)roc-edural rules for the l)<)ard's second option are si)ecified in the bill, 
including provision for a formal trial-type hearing. The parties are forbidden 
to change working conditions during the iKiard's consideration of the ls.sues and 
during the period of any partial operation order it may i.ssue. However, the 
board must issue such order no later tlian thirty days after its appointment, 
and the board's order cannot run for a perio<l in excess of 180 days. Such orders 
are conclusive, unless the district court finds it to be •'arbitrary and c-apricious"— 
an extremely difficidt finding to reach. 

This proposal would inject a substantially new and untested concept into 
national labor policy: our government has little or no experience in establishing 
lioundary lines for strikes which will permit economic pressures to generate iu 
regulated, "socially acceptable" amount and area. Until now, a particular strike 
has either been lawful—and all its attendant public burdens therefore nece.s.sary 
to accept—or unlawful and therefore enjoinable in court no matter how toler- 
able or acceptable its economic impact 

In ALPA's view, the criteria listed in the bill for determining whether a partial 
strike is api>ropriate will pose extremely complex and virtually unanswerable 
q\iesrlons. How will the "exiierts" know within how wide a scope to allow a 
strike? In order to predict whether a imrtlal strike will cause "enough" economic 
pressure, will they not be comiielled to predict such unpredictables as the volume 
of future traffic on specifle<l routes, the availability of initential fare increa.ses, 
the capacity of competing carriers to absorb and retain diverted passengers, and 
the effect of unspecified los.ses by the carrier on its existing capital structure? 
Win a trial-type hearing of less than thirty days duration be able to inquire 
sufficiently into such matters? 

Kull-timc, well-trained and professional airline executives have them.^elves 
exi>erienced notorious and serioiis difficulties in attempting such prophesies, even 
in the absence of the stress and haste and emergency labor dispute would create. 
ALPA has no confidence that the part-time ad hoc exiierts will fare better when 
the (pressure is on. 

Furthermore, the opjKirt unities for lucrative intra-carrier diversions of traffic 
will be readily at hand to defeat the legitimate intentions of the government 
panel and the striking employees. Many carriers today are party to a "strike 
insurance" program, the Mutual Air Pact, which provides them reimbursement 
for i»assenger fares lost to the other Pact airlines during a strike. By careful 
selection of routes and frequencies to be oi>erated during a partial strike, and 
augmented by strike Insurance payments, a carrier can actually increase Its 
profitability at such time.s. Indeed, Northwest Airlines already has enjoyed this 
windfall at the ex(iense of the public during the recent BRACi strike. There i.i 
little or no equity in a government scheme to perj^etuate such a one-sided game. 

The third Presidential option is the most drastic. If it is Invoked, each side 
has three days to submit a final offer designed to resolve all l.ssues In con- 
troversy; five days are allowed for further bargaining over these final proposals 
for settlement. If no agreement is reached, the President chooses a three-man 
Imard of neutrals, called "sele<-tors." whose fiuiction is to select one of the two 
final offers—without any compromI.se or modifications—to be the final and bind- 
ing settlement 

The selectors have a thirty day jieriod to conduct formal hearings, like those 
provided for jinder the second option, and statutory criteria are articulated to 
guide their decision of which offer is to be selected. The bill also specifies that 
the selectors are prohibited from engaging in mediation or any other tech- 
niques of resolving the dispute except for selecting one of the final offers. The 
panel la to choose, according to the bill, that offer which is "the most reason- 
able." Again, their choice is conclusive unle.s.s the district court finds it "arbitrary 
or capricious." 
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The following criteria are supposed to guide the panel's judgment: (1) past 
contracts and negotiations between the parties (but not including evidence relat- 
ing to bargaining over the present disiiute), (2) comparative wages and work- 
ing conditions of employees doing comparable work for other employers in 
the industry, in similar industries, and in industry in general, (3) security of 
emijloyment, with ct)nsideration to the impact of technology on manning prac- 
tices, and (4) "the public Interest." The bill does not clarify further any of 
these criteria. 

According to the bill's proponents, the advantages to this new procedure are 
that it would not only resolve the underlying labor dispute without a strike 
but, also, that it would provide a strong incentive for labor and management to 
reach their own accommodation at an earlier stage in the bargaining. We 
are told that "when final offer selection is the ultimate recourse, the di-sputants 
will compete to make the most rea.sonable and most reali.stic final offer, one 
which will have the best chance to win the panel's endorsement." 

In our view, these advantages are overstated, theoretical and speculative. First 
of all. there is no real "guarantee" of a c(mclu.sive settlement without a work 
stoppage. When employees have been directed to labor, even by force of federal 
law, under conditions they deem extremely onerous or objectionable, worli 
stoppages have occurretl in the past. Recent experience with jjostal workers and 
other government employees, who never enjoyed a statutory freedom to strike 
at all, is instructive here. Government compulsion is no assurance against dis- 
ruptions of service. Nor will management be likely to avoid the Imposition of 
alien, uncomfortable or unworkable conditions from which they will feel com- 
pelled to escape. 

Second, the assurance that each dlsputajit will make his "most reasonable and 
realistic final offer," in order to have the best chance at winning the panel's 
endorsement, is a flimsy one. People being what they are, we susi)ect the tendency 
will be for the parties to submit final offers which appear to be reasonable. More- 
over, when the final offers cover, as will be typical, a vast multiplicity of inter- 
related and complicated contract terms, it will become increasingly difficult to 
establish which offer is cheaper, let alone "more reasonable," simply because so 
many different points of dispute exist. 

Those selectors who must, under tills bill, sort out and evaluate tlie elements of 
each side's final offers will face a task which Is simply unworkable. For the bill 
r»resupposes a much lower level of bargaining sophistication than actually obtains 
in the airline industry. The selectors will not l)e called upon to determine whether 
a $4.00 wage increase is "more reasonable" than a $5.00 increase. They will, in- 
stead, be asked to choose between two complex and intricately sub-divided charts, 
creating new compensation levels for a variety of job and eq\iiiiment classifica- 
tions, changing at different Increments and at different times over the contract 
period. It may be impossible even for the neutral panel to agree on wlint actuarial 
assvimj»tions must be u.sed in order to fairly compute the real cost of each final 
comr>ensatlon offer to the carrier, let alone to determine which offer is more 
"rejisonable." 

And compensation Is the simplest part of the contract offer to mea.sure. Pilots 
and stewardesses bargain long and hard to establish equitable methods for the 
allocation of work and training assignments: bidding, scheduling and manning 
requirements are part and parcel of our typical contract negotiations. Yet neither 
cost accounting nor logic nor the principles of economics will provide any method 
for weighing or measuring the various proiK)8als with which negotiators deal on 
these snbject;s. These proposals reflect Instead, the consensus of personal em- 
ployee desires as articulated by the ALPA negotiators and the convenience, facili- 
ties and interests of the carriers as perceived by their negotiator.s. Apart from 
these people, there are no "experts" on these subje<'ts. Selection of one offer rather 
than another can only be an act of arbitrary manipulation. It must be remem- 
bered that In many negotiations, both wages and working conditions are at stake. 
Changes proposed in both areas—monetary and non-monetary—must be evaluate<l 
against each other within each final offer, and then lx>th offers evaluated against 
each other. This alone would defy the skills of the exfierts. 

But, more serious, the experts will not know the relative priorities of each of 
the negotiating parties. A negotiator's proposed terms on wages, for example, may 
be more flexible and subject to alteration than other items open for negotiation. 
One or two items in a union offer may be matters of vital principal over which the 
nnion—although, perhaps not the Company—would be prepared to risk 
everything. 

60 871—"I—pt. 2 2.^! 
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But, the neutrul selectors are compelled by the rules of this new gfiine to accept 
one of the two tiiial offers, witliont any mocUflcations. and they will he unable to 
probe for areas of compromise based upon each side's differing priorities. There- 
fore, they are subject to manipiilation by the negotiator who artfully in.jects some 
"reasonable" terms on low-priority items. Where both negotiators play this game, 
the selectors will necessarily choose a contract which contains unwelcome and 
Inappropxiate terms for lK)th sides. 

Thus. ALPA considers this option to be seriously objectionable on fundamental 
grounds. It was obviously designed to provide something like compulsory arbitra- 
tion of new-contract issues without l>eing subject to the label of compulsory 
arliitinlion. l?ut, it threatens all the mischief of couipul.sory settlements plus some 
additional problems caused by the effort to disguise. 

In a free society, employers ajid employees retain the ix>wer to settle their own 
economic disputes. ALPA has never supiwirted any past moves to transfer this 
vital iwwer to third-party "exjierts." Instead, solutions for lalwr disi>utes. we 
have maintained, must Ix' discovered by and acceptable to the parties who mu.st 
live with them. Anything else is too remote and illusory to last. 

Under present law. employer and employee alike must propose and agree to 
terms which meet their own varying standards and priorities; in a crisis, each 
side must determine for it.self how far its priorities and needs can be altered l)y 
economic pressure. This is an uncomfortable, time-consiuning process. But it is a 
task we cannot delegate. Who el.se can tell u-s whether our new shoes fit. or if they 
pinch. ju.st where? 

It is true, of course, that there is a "public interest" at stake in transportation 
work .stoppages. But there is a public interest, too, in the institution of free collec- 
tive bargaining. Where that institution shows as much vitality and efFectiven«'«s 
as it does in the airline industr.v. the government's obligations are clearly to sup- 
port it, not to .supplant it with third-party compulsions. And it cannot l)e gainsaid 
that the panel's selection of one side's final offer is, in the eyes of the "losing" 
party, at least, nothing less than a compulsory regulation of wages and working 
conditions. Accordingly, on this key point, H.R. 3590 seriously weakens the 
institution of collective bargaining. 

I turn now to another feature of the bill: the provision which would eliminate 
the arbitration boards presently functioning under all ALPA collective bar- 
gaining contracts to resolve gi-ievnnccs and interpret ambiguities in the terras of 
the contract. 

Under jire.sent law, Tille T of the Railway Labor Act contains detailed man- 
datory provisions for the establislmient of Adjustment Boards by railroad 
employers, to hoar grievances and other .so-called "minor disputes"—disputes 
arising ont of the "interpretation or application" of working agreements. Title 
II of this Act imposes similar requirements upon airline employers, and ALPA 
pre.ssents about .500 arbitration cases a year before these tribimals. 

H.R. .''.500 would abolish the Adjustment Boards, by deleting the relevant lan- 
guage in both Title I and Title II of the Railway Labor Act. In it.s place, the bill 
would provide for the following new procedures for resolution of minor disputes: 
Tiixin failure of the parties to agree at the last company level of grievance-han- 
dling, a five day )ieriod is allowed for mutual agreement upon the selection of 
a single arbitrator. Failing such agreement, the Federal Mediation and Con- 
ciliation Service submits a list of five arbitrators to the parties, who alternately 
strike names luitil one name remains. The remaining arbitrator not only has au- 
thority to decide the underlying dispute, but power to make all necessary jiroce- 
diiral rules, including determinations as to evidence, costs, etc. 

The President's message contains the following justification for these altera- 
tions: 

•'The Railway I-abor .\ct pre.sentl.v calls for final arbitration by f/orrifimml 
H'liinlx of ^nre^!olv(•d disputes over minor grievances . . . femph.isis added). Again, 
the availability of government arbitration seems to have creatwl the necessity for 
it : the National Railroad Adjustment Boijrd, for exair.iile has a backlog of several 
thousand cases to arbitrate." 

This is anolber glaring oversight in the bill. While it is true the goremment 
jiays Ihe salary and exiK-nses of Jfnilrnarl JioarrI neutral p;irties. the the eo.sts of 
a neutral member of an ALPA System Board are shared l)y the parties. ALPA 
doi's not bring its grievances to "government boards." 

Tills 'While Ilnn-e oversiglil is sic-Mificanl. In 11s cniiceni for reforming Kail- 
road .Vdjustment Boards, where emplo.vee complaints of delay are common, 
the hill erroneously extends its provisions to Airline Boards without even in- 
quiring whether a  different situation and different rules aiip'y.  Tlio.se who 
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drafted tlie bill have not apprised themselves of the fa<-t that Ijotli airlinps and 
pilots consider it vital to appoint expert iiartlsan menil)ers to the Adjutrtnient 
Board, iu order to share the decision-making ](nH;ess with the neutral. No good 
rea.son exi.'rt.^ to deprive both side.s of a system tbe.v prefer and to .suhtitute a 
sin;jle neutral instead. 

.\or have the bill's draft.-unen investigated the extent to which our Adjust- 
ment Boards currently suffer from dela.vs—as compared to Railroad Board.*;— 
or the extent to which a single-neutral .system could l>e expected to exiiedite de- 
cisiouei. Finally, little thought has been given to the beueflcial effects of past 
precedent in establishing procedural rules for Adjusinicut Boar<ls. \\'here Iwth 
parties have thra.shed out, over the years, modes of proc-oilure for hearing sriev- 
aiK-es, what benefits are achieved by eomi»elliug them to abandon these proce- 
dures for the new rules im|K)sed h.v a .single neutral 7 

The next area of the bill warranting comment relates to the differences in 
pnx-wlnre.s for terminating t-ollective l«irgaining agreements. Presently, the 
(luraliim of a collective bargaining agreement and tlie techniiiues for negotiating 
its change are treated differently in the Railway Labor Act and in Taft-Hartle.v. 
Railroad and airline contracts are undiangeable by eitlier .side unless and until 
the pr<x;edures of Section G arc fulUlled: fonnal notice, conferences, mediation, 
arliitratiou (or proffer of arbitration), and relea.se by the National Mediation 
Board. Becau.se the Board has virtually unreviewable (iiseretiou over when to re- 
lease the parties, managemenfs freedom to change working conditions and 
the union's freedom to strike are both subject to inherent uncertainty and delay. 
Under Tnft-Uartley, however, all collective bjirgalniiig agreements have specillc 
expiration dates, after which a union is inanediately free to engage in a lawful 
strike and management is free, after bargaining to an impasse, to change work- 
ing conditions. 

U.K. :;.•)!»»! would require all contracts to be negotiated in tlie manner now 
jirovided for In Taft-Hartley. Thus, the party seeking contract changes would 
be recpiired to serve the other side with a formal notk-e: then, there can l>e 
no strike or lockout, and no change of conditions, for a i)eriod of sixt.v days or 
until the agreement expires, whichever comes later. According to the ['resident, 
this would put negotiations on a schedule which depends upon the conduct of 
the parties them.selves. not upon the Mediation Board's decisions and would en- 
counige "earlier, more indeiHindent and more earnest bargaining." 

In AJ..PA'S view, this proiwsal warrants serious consideration. The major 
advantage, as we see it, is the provision for removing the Mediation Board's 
l>ower to cause those undtte delays in consummation of agreements which have 
sometimes characterized past negotiations. It is a fact that inordinate delay 
invariably works to the employee's detriment in uegotations, since not all as- 
pects of working agreements are susceptible to retroactive protection. 

On the other hand, the present system of contlutilng agreements, with changes 
permitted only in specitie<l "open" areas, does serve to reduce the number of 
potential Lssues, simplify negotiations, and reduce the likelihood of strikes, 
l^irthcrmorc, there are other ways to approacli the problem of undue delay in 
negotiations besides simply .scrapping the Mediation Board. Indeed, once the sub- 
ject of bargaining delays is approached directly, n niunber of feasible alterna- 
tives suggest themselves. 

For one thing, consideration might be given to enhancing the stature of the 
Metliation Board and improving its effectiveness by increasing the number of 
staff mediators and their compensation levels, and by allowing me<liators not 
on the Civil Service list to serve. There are pervasive indications that some 
of the lack of progress in bargaining under Mediation ]'>oard auspices is attrib- 
utable to the case overloads im])osed upon Board personnel and consequent re- 
I>eated distractions which divert them from one dispute to attend a crisis at 
another. 

Thought should also be given to requiring an earlier l)eginning to negotia- 
tions. At present, Section (> of the Railway I.w'ibor Act only requires that "at 
least thirty days written notice" of intended changes in agreements lie pro- 
vided, with negotiations to commence during that jieriod. If negotiations were 
required, instead, to commence three or four months before the date of intended 
chiinge. it .seems likely that tlie negotiating preiiiuimiries necessary for .successful 
bargaining could be completed before the parties tind themselves under the pres- 
sures of a crisis. 

Moreover, recent history contains numerous examples of government willing- 
ness—esi)eclally in the railroad industr.v—to allow the parties to bypa.ss the Board 
and induce the Secretary of Labor or the President himself to participate im- 
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mediately. When the prospect of such Interrention seems both real and attractive 
to either side, the incentive to stall negotiations until that prospect becomes a 
reality is almost irresistible. If the government could discourage such high-level 
access by continued and persistent containment of disputes at the Board level, 
and simultaneously improve the Board's manpower resources, enduring benefits 
and reductlon.s In dolays might be achieved. 

H.R. 3596 recognizes this reality, but falls to acknowledge that if the media- 
tion and release functions are Invested in an agency with an enhanced status 
and an adequate and adequately compensated staff, there may be sufficient con- 
sequent improvement In the timetable of negotiations so that Railway Labor Act 
rules alMJut when economic action is permissible need not be changed. 

Several other miscellaneous features of the proposed new legislation warrant 
brief comment. 

Section 301 of the National Labor Relations Act gives federal courts juris- 
diction to hear "suits for violation of contracts between an employer and a labor 
organization," and forms the basis for much of the machinery through which 
private arbitration has been recently encouraged and enforced by federal courts 
throughout the Industries not covered by the Railway Labor Act. H.R. 3596 con- 
tains a provision identical to Section 301 for the railroad and airline industries. 
This apparently simple addition raises a host of fundamental and complex legal 
i.ssues. 

First of all, Section 301 was deemed an appropriate feature of the National 
Labor Relations Act for reasons largely lnai>plicable to labor relations covered 
by the Railway Labor Act. It provided a forum and a set of rules whereby al- 
leged breaches of the working agreement could be uniformly heard and resolved. 
But the Railway LaI)or Act already had such machinery: the Adjustment Boards 
always had power, and exclusive power, to hear disputes over the interpretation 
and application of agreements. 

Blsewhere in H.R. 3.596, as I have already esplained. Adjustment Boards are 
abolished and their jurisdiction transferred to nrl)itrators. Does the contem- 
poraneous establishment of federal court jurisdiction over contract lawsuits mean 
that there will be a choice of fonims—court or arbitrator—to hear future oontract 
disputes? Or does the bill mean to draw a distinction between minor disputes 
subject to arbitration and contract violations subject to lawsuits? If the latter 
lslntende<l, what Is this distinction 7 

Perhaps the creation of two forums means to imply an Initial trial before the 
arbitrator with subsequent appeal to the court. But there are portions of the 
Railway Labor Act, which the present bill would not alter or amend, which already 
provide In detail for court action to enforce or set aside Adjustment Board arbi- 
tration awards. And these provisions authorize a different set of district courts 
to assert such reviewing juri.sdlction than are authorized in Section .%1. 

Lawyers can easily extend the list of problems and puzzles created by this pro- 
posal for a duplication of Section 301. The point of the matter can be briefly 
stated, however; when confusion exists over the availability or choice of a forum, 
labor   relations  is  Iwund   to  suffer. 

And, to be sure, this opportunity for more frequent judicial participation is 
hardly consistent with the proiK)nents' asserted objective of reducing government 
intervention. 

There is one feature of the liill which seems to warrant unqualified support. 
H.R. 359C establishes a National Siiecial Industries Commission, to make a com- 
prehensive study of labor relations in those industries particularly vulnerable to 
national emergency disputes. It is true, as the President's message points out, 
that "such labor crises occur with much greater frequency In some Industries 
than In others" and that the Commission, with ita two-year life span, seven ex- 
pert members, and power of subpoena, could likely make a real c-ontribiiUon to- 
ward explaining why this is so and what can be done about it. This study might 
be  the  proper and   sole  course  to  follow. 

The subject matter here is one which has not recently received thorough and 
comprehensive stud.v, and—as H.R. 8596 itself demonstrates—hasty legislative 
action can lie productive of more mischief than help where the real facts of life 
remain unknown. 

ALPA would welcome an opportunity to present statistics and viewpoints on 
the subjects such a Commission could Investigate: the value of a i)erraaiient 
neutral, the real causes of delay in grievance-handling, the effectiveness of tri- 
partite arbitration, remedies for bad faith bargaining, the proportion of cases 
settled at stages of the process prior to arbitration, the role of parti«in System 
Board members, the costs of the S.vstem Board process and the needed reforms 
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In our grievance-arbitration procedures. We would also welcome, of course, the 
opportunity to hear such presentations from the airlines. 

A realistic study of such nature is long overdue and, if properly conceived 
and executed, could provide the basis for enlightened reform by either legi.sla- 
tion or mutual consent. We also exixM.'t that such a study would result in a dem- 
onstration of our present suspicions: that, insofar as ALP-\-airltne relations are 
concerned, the Railway Labor Act needs only minor therapy and not drastic 
surgi<'al   change. 

I thank yon. 

COMET UICEAIIIXS DIVISIO.\, 
EARLY C^VXJFORNIA ISDUSTBIES INC., 

Houston, Tex., June 29,1911. 
Hon. H.\Ru;y O. STAGOEBS, 
CIniirmun of the House Committee, Interstate and Foreign Commerce, 
M'atihiufiton, B.C. 

GEMXEMEN : Comet Rice Mills Division, Early California ludu.'rtrieK Inc.. i.s a 
shipiier of dean rice in the export market and i.s very much concerned about the 
u[>coming waterfront strike on the Atlantic and Gulf C<mst Ports beginning Oc- 
tober 1, 1971. It is our understanding that the administration will not use the 
80-day injunction to delay the strike until a possible agreement is readied. Comet 
Rice Mills is still suffering from financial losses encountered account the dtK'k 
strike which la.sted 11.3 days in the year 1968-69. If we experienc-e another costly 
financial ."setback as in tiie year 196S-(>9, it could mean eventual non-exi.stence of 
a company that manufactures a food product which is so vital in the welfare 
of all countries. 

It seems obvious that the strike has become built in lo the negotiations and that 
only appropriate legislation will improve this sitiwtion. The purpose of this let- 
ter is to ask tliat you please arrange hearings in the House and Senate on tJie 
••Bmergency Public Interest Protection Act of 1971" (S. r.CO and H.R. 3.")96) and 
similar Icgi.slation in order that some governmental legislation can be envoked 
to curtail or at least reduce the length of this possible strike. 

It is imperative that we as a .shipper get help on this important matter. 
Yours truly, 

E. W.  lAEDKE, 
Manager of Transportation Department. 

HOUSTON CitAMBER OF rojiNfEBcE. 
Hotinton. Tex.. July 21. 1911. 

Hon. HARI.EY O. STAGGERS, 
Chairman, and Memt)ers, Committee on Interstate and Foreign Commerce, House 

of Representatives, Congress of the United States, Washington. D.O. 
DEU^R CnAiRMAX STAGGERS AND GENTLEME.N- : Houston Chamber of Commerce 

urges your favorable consideration of H.R. ."^roCy-S. .560, the Emergency Public 
Interest Protection Act of 1971. which proposes three alternative procedures 
for presidential action in setting labor-management disputes in the railroad, 
trucking, aviation, maritime and longshore indu.stries. 

Today in Hou.ston our essential railroad freight service is disrr.pted. and our 
port is being further clogged in anticipation of another long dockworkers' strike 
at the end of September. 

Houston's intense Interest in and strong support for H.R. 3596-S. 560 is because 
our heavy-industry manufacturing and port-oriented economy is utterly dei>eudent 
upon reliable transportation service by all types of carriers: 

More than 21 million tons of line-haul rail freight In and out of the dty 
la.'it .vear. 

2,001 Houston industries require carload raU service; 638 of tbe.se were 
established In the period 1965-1970. 

Over 200 trains and more than 18.000 freight cars are handled dally. 
More than half of all cross-town switching in Texas occurs in Houston. 
Port of Houston, third-ranked in the nation, last y<»ar handled sonic 6-i.5 

million tons of cargo. 
Some 20 million ton."? of freight is handled annually by scores of barge lines 

here. 
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140 steamsliip lines provide service from our port to all parts of the world, 
and o£fer oxcellent trade outlets for our nations Midcontinent, Southwest 
and Intermountain-Paciflc Coast commerce. 

Several-score common carrier and specialized carrier truck lines providing 
nationwide coverage to our economy. 

4..J million airline passengers using our commercial airi)ort services last 
.vear, and passenger traffic increasing at a rate higher here than the national 
average. 

Severe disrui)tions to Houston's economy—inchiding cutbacks in manufactur- 
ing employment—in past years could have been avoided had the well-considered 
provisions proposed in H.R. 359(>-S. 560 been available for settling the series of 
labor-management disputes that have cost us so dearly. Wliile several of those 
Transportation   work   stoi)pages   have   also  affected   the  entire   nation,   their 
economic  impact  upon  Houston  has  been  unduly   severe  because  the  ma.1or 
strength of our economic base is in those industry groups that are so heavily 
dependent upon mass-volume transportation service. 

Pinpointing the dollar cost to Houston of transportation shutdowns has been 
done with some accuracy in the past, and we submit for your consideration just 
such a study, (attached hereto) made at year-end 1964. Occasion for the study 
was a labor walkout on one of our two rail switching lines, the Port Terminal 
Railw.iy Association (PTRA). PTRA acts as agent for our six line-haul trmik 
railroads and serves most of the Port of Houston docks as well as some 100 in- 
dustries on and along the Houston Ship Channel. The walkout lasted .•••ome Hi 
days and began on December 16, 1964. Our effort was to secure creation of an 
emergency fact-finding board so that essential PTRA service could be resumed. 

Note that the study reflects only the first 1.5 days of the strike. The eleven 
industries most affected comprised 11.4% of all Houston manufactiiring em- 
ployment. The seven firms able to determine accurately the cost of the rail sto]!- 
page reflected a per-week cost of .$384.230—but accelerating rapidly with addi- 
tional curtailments in plant production. ,iobs. and lost business. Such Tinfortunate 
economic  hardships  did  indeed   intensify   through  the  month   of  .Tanuary. 

A significant revelation from the study is that one mode of transportation 
seldom can be replaced with another mode of transportation—and tlien only at 
prohibitive cost. The reason is that huge volumes of low-value raw materials 
simply cannot afford premium prices of alternate,  higher-cost  transport. 

Today, and in recent days, the P.T.R.A. and other Houston rail service is 
disrupted. Houston is hurting, and our economic well-being is jeopardized. We 
are disabled in our efforts to "space out" the adverse economic effects of an 
Impending longshoremen's strike. 

The proposed Emergency Public Interest Protection Act of 1971 offers the 
Congress a practical and desirable means of serving the paramount public in- 
terest of Houston and the nation. 

Houston Chamber of Commerce calls upon you to disjilay your concern for 
our economic well-being, by enacting this measure. 

Respectfully submitted. 
FRANK R. KENFIELD, 

Manager, Piihlic Affairx/Transportcitinn. 
Enclosures (2). 

[Telegram] 
JTTT.Y 27. 1971. 

Hon. HARLEV O. STAOOKHS. 
Chairman. Cnmmificr on Tnlrratate and Fnreiqn Cnmmcrce. V.S. Urnise of Rep- 

rrKcnfatirr.i. Rayhvrn Hounr. Offlrc BuiMinp. Wnaliinffton, D.C. 
Houston Chamber of Commerce strongly urges enactment H.R. 3."96 S. .ITO the 

Emergency Public Interest Protection .-Vet of 1971. Recurring dock strikes, rail 
shutdowns and tru<-k work stoppages have plagued the Houston-area economy 
over recent years and the effects of transportation strikes are especially harsh on 
Houston iH'cause our heavy-industry manufacturing and port-oriented ec-onomy 
is more dependent upon transportation than are other cities of comparable .<size. 
Alternative prcjoedures for presidential handling of substantive laltor-manage- 
meut disputes in the affected tran.sportation industries proposed in H.R. SiiSfi 
would have averted much of the economic hardship Houston has suffere<l in 
l>ast years and now offer rea.sonnWe and realistii; protection of public interest. 
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More detailed documentary sui»iK)rt Iwlng aimiailwl all uiemhers your committee 
this date an<i we rvsiKH-tfully rvijuest our slateiiieiit and this wire be received in 
evidence tlmuKh lute-lileU due to illness. 

FRANK R. KENFIELO, 
Manager, 

Puhlic .XffairH/Transportation, Houston Chamhcr of Commerce. 

HOUSTON'S POBT TERMiNio. RAILWAY ASSOCIATIOK STBIKB DIX.'EMBER 10, liX54- 
.TANUARY 2G, 1905—COST EFFECTS ON INDI'STRIES sHiri'iNd IN INTERSTATE 
COMMERCE 

Cunipfivii "A" has 4,()00 employees and receives about 509f of its raw materials 
by I'.T.U.A. service. Loss of s<'rvicc leniiinated an averaii;<' of ~ui4 loaded cars a 
week in and out. and truck-barge alternate service costs some $1.(X» a tdii over 
raii. Plant shipments through I>ecember 31 have been reducetl by 15% : iulwnnd 
supplies of raw materials redu(«d by 50% and total plant co«t as of January 2 
could not bo estimated. 

"It is estimated that the loss of this rail service will cost this plant approxi- 
mately !i>l()O.0(K) fx'r week, due to a reduction in shipment-s of flnished products 
and extra handling costs incurred because of the loss of rail service." 

Voinimny "H" employs 1.407 jiersons and receives 95% of its raw nuiterials 
through I'.T.U.A.; loadi>d car movements in and out average 5<!3 weekly virtually 
all of which are in line-haul service. Alternate transportati(«i during .strike is 
tnicking. at iHW, i>rendum cost. Plant pro«hicli(m maintained in high-cost mund- 
the-clcK-k ojieratiim with disrui)tion of rail service. l.Vday jilant cost of strike esti- 
mated at .?14!>,()00. Cost for each siici-eeding week after January 1 estinmted at 
$72.7:U). 

••Proiluction nnsjitisfactorily maintained at previously high stated cost and we 
are losing ground. If this conditi(Hi continues we may .shut down." 

<'ompunji "C" employs His company f)ers<mnel plus (iO contnut (construction) 
eniplo.viH'S. receives most of its various raw materials by P.'r.R..\.. has 110 loaded 
cars a week in and out. and has ulili/.ed barge, truck and piiK'line tran.sport whei"e 
fea.sible for [larticular pro<lui'ts at overall cost hK-rcase of 125%. considering use 
of company's out-of-state plants in supplying ciistomers. !j!252.(KI0 in lost jilant 
production, l)e<-eniber lf5-l)ecemb<'r 30 inclusive. "Continiuitlon of the strike can 
well have a significant effect on employment." Total cost of service disruption 
estimated at over $27r>.(HH) through l>ecemher :{(». Should strike continue "cnier- 
gency arrnngenients may have to be made which, in tlie long run. can well decrease 
the regular u.se of the Port Terminal facilities, their unreliability having jnsti- 
Ued the alternate of initially more eNi)ensive methtnls of shipment." "One of the 
major effe<-ts of an extende<l disruption of this nature is the loss of customers." 

{'tiinptmii "D" enijiloys 125 men, using P.T.R..\. on .S5% of outtKmnd tonnage 
and most inbound, totalling 78 cars a week. Own trucks u.sed as alternate during 
strike, at 75% increase in co.st. Plant production off 25%. 

•'The co.st of tliis disruption in dollars and c-ents is as follows: $200.00 iier day 
up to date (I)e<-enilM'r :\\) and approximately .$15tKJ.(J0 a wiH-k after the tirst of 
the year." 

Conipuny "E" has 679 employees and normally uses P.T.R.A. exclusively both 
inbound and outbound averaging 59 cars a week. Costs of alternate truck tran.s- 
portation range fron) 35% to ,50% to 2(57% on different commodities. 

"Our      (product)   storage  is  approaching  the  maximum.  This  could 
represent a critical problem if we are unable to secure tank cars In the near 
future." 

Company "F." with over 900 employees, sbijjs approximately 100 cars of 
products a week via P.T.R..\., 95% in line-haul service, and receives about .50 
cars of materials a week with some raw materials received by other means. 
Alternate transportation by tank wagon co.st well over .$1,000 daily: subsequent 
to January 1, the.se costs will increase to about $1..500 per day. 

"This plant cannot continue to ornrate Indellnitely without diret-t railroad 
.service. Finished-product inventories are increasing and eventually it will be 
necessary to curtail and even halt some of our op<'rations. In our view, a clear 
emergency now exists as a result of the P.T.R.A. strike." 
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Company "0"" normally employs 350 persons when in production, now solieduled 
to resume on January 19. When shipping, they average 250 cars each week In 
line-haul service, 10 in switcii service, and would receive 7 cars weekly. 

"If it should become necessary to truck our product to a public team track for 
loading via rail, we estimate this extra cost would be approximately one hundred 
thousand dollars per month." 

Company "B" employes 150 people, shipping and receiving some 19 cars a 
week over the P.T.R.A. Trucking has been used during the strike at an estimated 
20% to 25% increa.se in transport cost. Plant iJroduction through December 31 
is off some 5% due to the strike, and plant cost is about .$2,000 weekly so far. 
Plant has been living off inventory and borrowing locally for fuel. Supplies of 
essentially low-value raw materials from distant sources now cut off and alter- 
nate transport when present supplies exhausted would be prohibitive in cost 
Plant cost of strike will double after January 15. 

Compunv "I" has 1,.589 employees and handles 178 P.T.R.A. cars in an average 
week; alternate transport employed includes marine, truck and pipelines though 
tliese are not satisfactory for one commodity produced. Storage capacity of that 
commodity will lie reduced by week's end (January 9) requiring plant change- 
over. "We could experience a loss of some $8,000-$10,000 a day." Xo estimate 
made of cost to date. 

"Many orders previously placed are now being canceled;  e.g., orders for 
five tank cars of  (product) and three of a (product) were 
canceled in one day due to inability to ship by rail." 

Cowpatij) "J" lias plant employment of 1.0.50 r)ersons. P.T.R.A. cars in and out 
per week average 106. Alternate transportation used is by tank truck and, 
significantly, reassignment of customer orders to other shipping points. Such alter- 
nate transport costs are 300% of normal P.T.R.A. service. 

Company "K" operates two plants, employing 193 and 55 people respectively. 
The latter plant was shut down on .January 5. 

Plant (a) receives 13.3% of raw materials by P.T.R.A., handling some 231 
cars weekly. For the period December 16-December 30. alternate transport used 
cost 476% of normal. Service disruption increased costs of inbound material by 
$2,533.20 and increased plant cost by $16.386.31; estimated plant cost for each 
successive week after January 1 is $2.8,000.00. 

Plant (b) employing 55 iiersons depends upon P.T.R.A. service for delivering 
52% of its raw materials, normally handling 41 cars weekly. Plant production 
was cut by 50% during the December 1()-December 30 period. Alternate transport 
used is 145% of normal cost, and plant cost of service disruption, December 16- 
Dec'ember 30 is $7,000.00 with $17,500.00 per week estimated for each week after 
January 1. 

"In most cases no alternate service adequate to take care of shipments or 
receipts into either plant due to availability of equipment and demand on equip- 
ment that is available." 

PORT  OF   HOUSTON 

Summarizing Port of Houston impact of the strike, from date submitted only 
by Harris County-Houston Ship Channel Navigation District, these resultJs 
appear: 

General Cargo: 91 vessels loaded, Dec. 1-Dec. 15, and 34 vessels Dec. 10-Dec. 30. 
24 known diversions of previously-booked vessels with loss of 45,010 tons, plus 
undetermined number of bookings not made at Houston. Rail cars in first half of 
month totaled 1,468 and 106,668 tons, as against 90 cars Dec. 16-Dec. 30. 

Grain: Public elevator unloaded 1,844 cars of 3.319,200 bushels Dec. 1-Dec. 16. 
exporting 1(54.358 tons of grain. Since Dec. 16 only 1(33 cars have been unloaded, 
64.4»W tons have been exported and six ships and some 60,(X)0 tons have been 
diverted. As of December 30, 17 grain ship.s were booked to lift 191,950 tons of 
Public Elevator grain and a sizeable amount of this would be lo.st because of 
inability to receive rail cars. 

null- Plant: Dec. 1-Dec. 15 saw 16 ships take on about ,50.000 tons of cargo; 
only two other ships and 8,000 tons were handled through Dec. 30. Three ships 
and 8.206 tons have canceled. Six ships are standing by for loading, to lift 20,019 
long tons, but cannot be handled because of Inability to get rail cars into the plant 
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AMERICAN INSTTTCTE FOB IMPORTED STEEL, INC., 
New York, N.Y., July 29, 1971. 

Hon. HARLEY O. STAGOERS, 
Chairnuin, House Committee on Interstate and Foreign Commerce, 
U.a. Congress, 
Washinytoyi, D.C. 

DEAR CHAUIMAN STAGGERS : As President of the American Institute for Im- 
ported Steel, Inc., c'AIIS"), I write to you with respect to tlie Emergency 
Public Interest Protection Act of 1971, H.R. 3596, on which your Committee 
has recently held hearings. 

The AIIS is a non-profit trade association of over 60 American comimnles which 
engage in the imiK)rt; and export: trade in steel product.s, the consumption and 
use of such products in the United States, and in services ancillary to such trade 
and commerce. As such, our members' businesses dei)end for tlielr very existence 
uix>n the maintenance of an efficient United States transportation industry. 

Xeedle.>iS to .««ay, the current strike of the ILWU, which ha.s clofied every port 
on the West Coast of the United States, has seriously Injured the member.s of 
the AIIS. They, like many other American businessmen, are seriously concerned 
that this imttem of disruption of e.'sentiiil transportation services will t)e re- 
peated on the East Coast when the ILA's omtract expires on September 30. 
Indeeil, it is our view that an ILA strike, such as has taken place in every year 
in which the longshoremen's contract has come up for renegotiation, would not 
only be an unmitigated disaster to international trading firms, but also would 
create a dire emergency for the American public as a whole. The short tenii effects 
of such a .strike are clear. It would virtually embargo the United States, denjing 
es.«ential goods and merchandise to American businessmen and the public, further 
aggravating the pi-esent i-ecession and unemployment in this country. Tlie long 
term effects may well be more serious. An interruption in the modest expansion- 
ary trend evidenced since la«t October may well set back economic recovery and 
full employment for months or even years. 

The AIIS recognizes that the national emergency strike has been a long stand- 
ing problem which is not sn.sceptible of any easy solution. The right of workmen 
to withhold their sen-ices in order to better their econ(mnc conditions is a 
cherished i>art of our democratic tradition. On the other hand, there must be some 
rational balancing of this right with the welfare of a large segment of the 
American public. 

For this rea.son, the AIIS wishes to go on record as wholeheartedly supporting 
your and your Committee's efforts to find a means of enabling fair and equitable 
solutions to national emergency labor disputes in the transportati(m industry, 
without the need of suffering economically disastrous strikes .•?nch as have char- 
acterized the Industry in rec-ent years. We think that such a solution will not 
only be to the benefit of the American public at large, but al.so to both manage- 
ment and labor in the transportation indus-try. It is apparent that, far from 
resulting in rational and equitable economic solutions, recent longshoremen and 
railroad strikes have slmiily led to lll-conceive<1, inflationary settlements which 
have weakened the transijortatlon Industry and cost the jobs of many American 
workers. 

The AIIS frankly admits to a lack of exiiertise in this complex area of lal>or- 
management relations. For this reason, we cannot express an educated opinion 
on the merits of H.R. 3596 in its present form. However, while deferring to those 
more expert than we are In this field, we do urge that, after it has examined all 
of the views expressed with re.spect to H.R. ,'>')9(i, your Committee should act 
as exi>editiously as possible to report legislation to the Congress to give the 
President the tools with which to deal equitably and effectively with national 
emergency disputes In the tranwixirtJition industrj-. In our view. It is essential 
that the President have these taols at his command prior to the September 30th 
IliA contract expiration date. 

Very truly yours. 
VICTOR V. SHICK, President. 
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CEXTBAL STORAGE ASD WABEHorsE Co.. 
Afihcaukce, Wise, Septemhcr 2!,. lf)ll. 

Hon. Joiix JAKMAN. 
Vhuirmtin. Hiihcdnimittcc on Ti-an«poriation and Arrontiiitlc». 
Haiigc ln1(rxtdtc antl Forriyn Cnmincrrc Commillce. Washington, B.C. 

DEAR STR : My nnmi' is C. J. Williams ami I am president of tlie Central Storage 
nnil Wareliciiise r'omiian.v wliioli is IcK-ated in Wisconsin, and its main office is 
251)0 .VorMi Ma.vfair Road, Milwaukee. From l!)2(i to 1!«)4 my activities were en- 
tirely in the truck transi)<>rlati(m Held hut since ]!Xi4 the company has enKage<I 
ing oijcrations. ThrouRliout all these years I have been in close contact with the 
unions (Teamsters, Machinists, etc.) and have at times been chairman of Wis- 
consin employer groups in contract negotiations and also have been accepted by 
both the union and employer as sole arbitrator in certain grievance matters so 
that my support of H.R. SKtSO cannot be construed as simply one more management 
vote. 

My reason for supiM)rting the general iK)licy in the proposal simply slated is 
that tnie collective bargaining cannot and does not pi-evail since one of the parties 
is operating frtmi a position of absolute strength. AVliere one jmrt.v can exert its 
will to cau.se irreparatilc harm to the other, then bargaining is futile. To prevent 
this ill civil matters we have the .sy.stem of civil courts wliich by their mere ex- 
istence cause the majority of cases to be settled between the parties even prior 
to court action when opposing iiarties are unequal and not able to avoid confronta- 
tion. 

True collective bargaining <'an only come when the i)artieipants know that there 
is recourse to an alternative where the overwhelming power, the inequality of 
force will be disregjirded. Other suggestions of trying to take power from one side 
and grant a proiMirtioiiate increa.s<' of force to the other is without merit and 
would require constant vigilance and ad.iustments for the (H|ualization. I am 
strongly opposed to taking the balance of power from one imrty and giving it to 
the other—neither i>arty (management or laltor; has shown its ability to control 
without partiality. 

With regards to the terms within the proi)osefl act there are man.v legal exfXTt.s 
familiar with the Rfiilway r,al)or Act and the Railriiad rneniployuient In.surance 
Act who have explored stjch iicts in depth and these come from the ranks of both 
.Virlines and Rjiilroads, who jointly have decided to agn-e with the imixisition 
of final decisions through the enactment of this bill. My experience has l>een with 
tninsj)ortation by highway and while my support does not Include this ra<Kle in 
H.R. !)!tSl), I am convinced that .some definite result.s can emerge from tlie present 
innM>ssilile situation which will eventually affect all. 

I resjiectfuUy submit that those industries who.se charges for their services are 
so closely controlled by Government cannot be exix>sed to demands affecting tiie 
gre-atest iiercentage of their costs without making a mockery of such regulation, 
and ultimately destroying the whole process. 

H.R. S)0.S9 may well prove to be the imttern for .similar legislation for such other 
segments of regulated industries where the same catastrophic conditions prevail. 
Our economic sy.st<'m in order to continue depends upon considered reasonable re- 
straints and H.R. !)9S9 so i)rovides. 

Respectfully yours, 
C. J. WILLIAMS, President. 

NATIONAI. GRANGE, 
Washington. D.C., Octot)er 12, 1971. 

Hon. .ToHJT .T.xsAfAN, 
Chairmnn,   Suhconimittee  on  Transportation and  Aeronautia.  Committee on 

Interstate, and Foreign Commerec. V.S. House of Representatives, Wash- 
ington. B.C. 

DE.\B MR. CHAIRMAX : For a considerable |)eriod of time, if not for years, it 
has  been  abundantly  clear that  federal legislation  was needed to provide a 
means or mechanism for settlement of disputes between management and labor 
in the transportation field without resort to intolerable stoppage of our trans- 
portation system. Recent events have empba.sizod the need. 

The National Grange, a rural-urban family organization of about fi,">0.000 
members in 7,000 community Granges located in small towns and rural areas 
In forty states, is particularly concerned about tlie problem. Many of its members 
are farmers, although a substantial number are residents of towns and smaller 
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muiiieipalities of rural America. In peiiernl. nlthoiigli all are interestwl iu 
matters of national welfare, the Grange as an organization is ijrimarily con- 
cerned about the i)rol)Ienis of tlie rural .sefjment of the nation. 

Stoppage of onr transportation system for any length of time presents an 
intolerable threat to the public and imposes heavy Imrdens on it but it is to 
the rural re.sidents and, most of all. farmers that the threat is most evident 
and on them that the burdens are heaviest and earliest impo.sed. Crops can- 
not be marketed and frequently siwiil before they can lie transi)orted for con- 
sumption. The farmer's losses may ruin him tinancially and force him out of 
future pro<luctlon. Not only are current foreign sales lost but in\icli of the 
foreign market may be also. When foreign countries switch to other sources 
of supply it is freipiently diffictdt, if not impossible, for the United States to 
regain the business. This is bad for our nation—without farm exports the 
prol>lem of our balance of trade would havf reached crisis jiroportions a long 
time ago—but it is tragedy to our farming conmninity. Rural America is already 
suffering more than the rest of the nation from deteriorating economic conditions. 
Also, we must always remember that a depres.sion in the farming areas may 
mean catastrophe for the nation as a whole. 

Acceptance of the.se facts brings us to a consideration of the nineteen bills 
Identified above. Many are identical with others listed. They can be divided 
into .seven parts, to wit: 

1. S. 20()0 and H.R. 9989, comiMinion liills jiroposed by the railroads and 
airlines: 

2. H.R. ftOl, .3508, 3639, 4116 and 5377, entitled the "Emergency Public Interest 
Protection Act of 1971" : 

8. H.R. 3595, 3985, 4620, 4996, and 5870; 
4. H.R. {>OSR, 9089, 9571, and 9820. 
5. H.R. S.SS'.-,. 
6. II.R. 23.'i7. 
7. H.R. .-.347. 
AVe di> not feel tlie ne«Hl in tliis communication to attempt to anal.vze these 

seven approaches to the problem or spell out the differences and similarities 
between them. The task would be lengthy and might lie confusing. Moreover the 
Grange does not claim any great expertise concerning legislative details in this 
field and is content to leave them to Congressional judgment as developed through 
hearings and floor debate. We are adamant only on the points that need is great 
and action imperative. 

The National Grange does lielieve that the legislation should ))rovlde. as 
siielled out in .some of the bills, that the President, directly or indirectly through 
his cabinet officers, should have four options available in case of a threatened 
strike, niunely (1 ) no action except mediation efforts, (2) appointment of a 
board to make iifm-liinding settlement recommendations. (3) final and liinding 
arbitration and (4> final offer selection procedure. T.esser remedies provided 
by some of the bills would in our .ludgment be lnade(iuate. Moreover, we do 
not believe that selective strikes against a portion of the transj.ortation mode, 
permitted by some of the bills, should be allowed on nationwide issues. Losses 
snflfere<l by farmers, con.sumers. and the nation and even by the contesting 
parties themselves could not be retrieve<l. The proposal, to us, appears to counte- 
nance "being a little bit pregnant." 

.Vuo^her facet of the problem that we would like to call attention to is tlie 
nee<l for not limiting the scoiie of the desired legislation to disputes between 
carriers and their employees. Of equal importance is making provision for the 
settlement without work stoppage of disputes Involving longshoremen at the 
I>oris of the nation. 

One nrovision contained in the bills in crotin 2 (the Emergency Pul>lic Interest 
Protection Act) appears to have merit. Title III thereof would set up a National 
Special Tndtistries Commission of seven members to consider how the collective 
bargaining procedure could be Improved. 

Thank you for giving attention to onr views. It would he appreciated if this 
communication were made a part of the record of hearings by your Subcommittee. 

Sincerely, 
JOSEPH B. QtnN, Trans part ation Con/iultant. 

(Whereupon, at 11:15 a.m. the stibcominittee adjourned.) 
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STATEMEXT OF ALBBBT LANNON. WASHINGTON REPRESENTATIVE,  INTEBNATIOXAL 
LONOSIIOREMEN'S   &   WABEHOUSEMEW'S   UNIOX 

When the Administration first proposed its Emergency Public Interest Pro- 
tection Act last year, the International Executive Board of the ILWU Ijrauded 
it "a major attaclt on organized labor, free collective bargaining, and rank and 
file democracy." We maintain that position, and include in it the Javits bill and 
any other proposal aimed at harassing and crippling the bargaining strength of 
worlcers in the transportation or any other industry, i'ree collective bargain- 
ing—the bulwark of American labor-management relation.s—is noi, as some 
would imply, somehow un-American; it has worked. Without goverumeutal inter- 
ference it will continue to work. 

We are told that the nation cannot tolerate a railroad strike, so therefore we 
must have controls and compulsion on longshore, trucking, maritime and airline 
workers also. We are told that railroad negotiations are at a constant impasse 
conveniently forgetting the fact that it was legislative interference in that col- 
lective bargaining i)rocess which created the impasse. Employers. In our experi- 
ence, will never bargain seriously when they can expect the government to bail 
tlieni out. An example of this can be seen in tlie attaclied Xcw York Tinics story 
exposing a cimfideutial American Association of Port Authorities letter pre- 
dicting a 90-day Bast Coast longshore strike and urging support for the Admin- 
istration propo.sals—even before negotiations there have liegun I 

When the Emergency Public Interest Protection -Vet was first unwrapped iu 
the last Congress, it came at a time when, in addition to railroad, negotiution.s 
were imder way for a national tnicking contract. We believe that was no acci- 
dent, that the proposal was meant to interject government into those negotii- 
tiiins at the exiiciise of tlie involved workers. Us re-introduction comes at ii 
time when the ILWU is in coast-wide negotiations and the rest of the longshore 
liiriuslry is preparing for contract talks. Tlmt too is not an accident; it is a 
blatant attempt to interfere with a free collective bargaining process which has 
served both labor and management well for over 3.5 years. 

The last Pacific coast-wide longshore strike occurred in 1948. Armed with the 
new Taft-Hartley Act, the employers were trying to accomplish nothing le.ss 
than the destruction of the nnion and the democratically-run hiring balls won 
in the historic 1934 strike. The Act was being u.sed also to hara.ss democratic 
imion-< by re<|uiring declarations of political conformity from leaders freely 
e'e<'ted by their rank and file. An injunction was issued under a Taft-Hartle.v 
provision requiring a government-supervised vote on tiianagement's final offer. 
The rank and file showed what it thought of government interference: the 
certification of that vote by the National Labor Relations Board read: 

Number of eligible employees 26. 965 

Ballots marked "Yes"  0 
Ballots marked "No"  0 
Ballots challenged  0 

Total ballots cast  0 

Since then free collective bargaining has maintained a profitable industry; 
pioneering collective bargaining agreements have been ratified by the membership 
without strikes. Now, once again, we see legislative efforts which can only benefit 
the employers Introduced while negotiations are In progress. Should our em- 
ployers again count on governmental intervention, the reaching of a contract 
agreement will surely be diflScult 

As the ILWU meml)er8hlp rejected the "final offer" vote and the political saliva 
tests of Taft-Hartley and Landrum-Griffln, so they will reject any further efforts 
to weaken or destroy their bargaining power. Workers, when push comes to shove, 
have but a single weapon to counter the finances, political pull and economic 
might of the corporations—workers have the basic right of free men and women 
to withhold their labor, to strike. 

That right has been hard-won. It was opposed with court injunctions, with 
mass arrests, with vigilante murders and with legal lynchings, with the use of 
troops, with red scares, and with legislation. The right of working men and 
women to strike has been won with blood, sweat and tears, and It will not lightly 
be given up, in the longshore or any other industry. 

The President, in resubmitting his proposal, called for action "before there Is 
another crisis in the transportati(m industry." What crisis? What emergencies 
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is he referring to? In January, 1970 the Department of Labor issued a lengthy 
study titled Impact Of Longshore Strikes On Tlie National Economy. That study, 
presented by then-Secretary George Shultz, concluded: 

"The economic impact of a prolonged strike appears to have been minimal" and 
" 'the economic impact of strikes on the economy are usually seriously 
exaggerated.'" 

The study was of east coast longshore strikes where, in all except one negotia- 
tion over a twenty-one year period, Taft-Hartley provisions had been invoked; 
and in all but one of those situations a strike resulted anyway. There are two 
points to that: first, that governmental intervention does not assist collective 
bargaining, and second, that despite strikes in five out of seven negotiations, the 
industry and the nation managed to survive. 

Indeed, Secretary Shultz indicated in releasing that study that Taft-Hartley 
ought not to be applied, that federal interference ought to be minimized. Clearly 
this Administration, little more Uian a month before it first Introduced Its pro- 
posals, was not raising the alarms about "crisis" in the transportation industry. 
In fact. Secretary Shultz commented then that a potential national trucking 
strike "was not likely" to become a national emergency. 

We ask: why the turnabout'.' And in the face of other events, we ask if it 
might not be related to a growing repression in other areas, a repression which 
sees priests and nuns charged with an absurd "conspiracy"; which sees dissent 
over the war viciously attacked by high ofiicials; which sees the bugging of 
Congressional ofiJces; and which sees black and chicano militants shot down in 
the streets as union militants were a generation ago. We ask: do the employers 
and those who represent them feel that now is the time to strike also against 
the labor movement, to try and cripple these organizations which have won de- 
cent wages, conditions and human dignity for their members at the expense of 
sui>er-proflts? 

We are told that these measures "would establish a framework for settling 
emergency transportation disputes in a reasonable and orderly fashion, fair to 
tlie parties." 

What is fair about ordering people to work when they have decided to strike? 
What leverage does that put on an employer for settlement? By curtailing a 
strike, for 80 or 110 days, a rank and file impetus might be blunted and the 
union's bargaining strength thus deliberately weakened. That is not fair. 

What is fair about ordering the partial operation of a struck industry ? Besides 
the aspect of compulsion, such a move could only prolong a labor dispute if tlie 
employer can reap profits from one side while starving out workers on the other. 
That is not fair. 

What is fair about a compulsory settlement, the empowering of a so-called 
neutral panel to select "the most reasonable" of one of the parties' final offers? 
The President tells us that this would "reward reasonableness." We tell you 
that it would destroy free collective bargaining, destroy the intrinsic pressures 
on the parties to reach a settlement, and in fact legitimizes a take-it-or-leave-it 
approach which is the antithesis of negotiating. And that also is not fair. 

We find it curious that this measure is proposed at the same time that the 
President, in his State of the Union message, is calling for a "peaceful revolu- 
tion in which power was turned back to the people." The Emergency Public In- 
teresft Protection Act and like proix>sals would place further jKnver in the hands 
of government, in the hands of what the President termed "a bureaucratic elite." 
The right of the rank and file membership to vote to accept or reject a contract, 
to strike or settle—that power would be legislatively taken away. That rank 
and file right to determine its own course of action remains a basic tenet of 
democratic unionism. To limit that right any further im more than just strike- 
breaking : it is the denial of our democratic system itself. 

We urge no amendments, no qualifying language, no improvements to these 
proposals. We urge only that the Congress reject them in toto, and thus reaffirm 
the right of American workers to seek—as the President declared—"a better 
life, a fuller life, in which by their own decisions they could shape their own 

[From the New York Times, June 16, 19711 

DOCK UNIO:* HEAD ASSAILS MO\-E FOB U.S. ACTION I?» LABOR DISPUTE 

Thomas W. Gleason, president of tJie International Longshoremen's Associ- 
ation, said yesterday he was "very disturbed" by the stand taken by a major 
group of port authorities on the possibility of a strike when the I.L.A. contract 
expired Sept. 30. 
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Tlif jjroup is the American Association of Port Awthorltles. It has asked Its 
meniliers—wliich Incliule most major port authorities—to join it in calUng for 
Congressional hearings on a hill that, among other things, would empower an 
indeitendent commission to settle maritime Inlior disputes 1>T liinding arbitration. 

Mr. Gleasim said in an intervie»v that he was anijr.v at the request because it 
went counter to what botli he and industr.v negotiators maintained was a good 
thing—the Nixon Administration's promise that this time fliere would l)e no 
governmental intervention in longshore liargaining. 

Tlie association lias also told its memliers tliat "if pa.st e\i>erience and cnrrent 
assessments :ire an.v guide," Atlantic and Gulf ports "will he closed for at least 
C() da,vs" when the union contract runs out. 

The Govennuent has invoked the Taft-Hartley Act and its mandator.v 80-dn.v 
cooliiig-off j)eriod seven times in past I.L.A. contraci renewals, and on six owa- 
sions the union walked out again—legally-—at the end of the injunction peritnl. 

Mr. Gleason said .yesterday that Government intervention "wasn't of any use" 
because it made incinstry nuwiliing "to put its best foot forward" early in the 
negotiations. "This time,"' the df)ck union's pre.sident added, "they're \nKler the 
gun." 

Adiiiiiilslrtition officials say the probahility of inlen-ention has resulted in an 
unwillingness on the i>arl of both sides to get down to luird liargaining without 
the prodding of an outside board or panel. 

.\Ir. Gleason contended that the .stand of the Association of Port Authorities 
would coMiiUicate the negotiatiims. Paul A. Amundsen, executive director of the 
trade group, denied this and argued that "on the basis of past experience ever.v- 
body is expecting a strike," 

The I.L.A.'s wage committee has recommended that the union .seek an increase 
in straight-time pay from .$4.05 an hour to ,f7,50. Asked If the figure was "for real" 
or just "for openers,'' Mr, Gleason replied: "Does Macy's tell Gimbels'/" 

STATEMENT OF RoBiatT B, REEDY, MANAGES, TaANSPOETATioN PBICINO ASALYSIS 
AND AnjUSTMENT, VULCAN MATEBIALS CO, 

Vulcan Materials Company, a producer and shipper of crushed stone, gravel, 
sand, chemicals and various metallics, is a company heavily dependent upon the 
nation's railroads. To have the necessary rail service interrupted by strikes or 
work stoppages can be a tremendous economic blow. Thus, Vulcan is very hopeful 
that this Sub-Committee on Transportation and Aeronautics can come forth 
with a strong bill that will establish a procedure to preclude labor stoppages In 
rail transportation for the future. 

It is our understanding that, at the moment, you have before you a number 
of bills with the control of transportation work stoppages or strikes in the rail 
industry as the purixjse. We should like to express our thinking on some of the 
provisions of a few of these bills in hope that a piece of legislation with adequate 
provisions can be enacted. 

One or more of the bills under consideration would allow selective strikea 
Provisions that allow labor to pick and choose individual railroads against which 
to strike while leaving other carriers in operation can prove disastrous to indi- 
vidual industries and make an equitable settlement almost an impossibility. 
Imagine the position of the company located on the struck line when he finds 
his competitor still is al)le to serve the market. Imagine the impact on the bar- 
gaining table of a carrier who must face the strike impact along with the pres- 
sures from the industries on his line while competing carriers of competing rail- 
roads continue operating, ciiruing, and iK>.ssiibly profiting, from the disability of 
the struck carrier. Provisions of any bill to control transportation work stoppages 
must not allow selective strikes. 

Another jirovision found in siane of the bills would allow the President to 
require iiartial carrier operation to take care of the nation's so-called "emer- 
gency" needs. Such a provision would create a number of problems. One of the 
principal problems would be to define the word "emergency," Is it not an emer- 
gency when a man is laid off from his job because the plant is shut down as a 
result of transportation being tmavailable? Is not the problem compounded when 
one man is laid off while another who is In a so-called "emergency" industry 
continues to earn? There should be allowed no arbitrary picking and choosing. 



If negotiations at the bargaining table are going to be expedited and free from 
influence that alters the balance of the bargaining parties, the President should 
not be given the power to order partial service. 

In the view of this company, the l)est bill is probably HR-9989. This bill would 
establish a procedure for the handling of labor disputes that in most cases would 
avoid the probability of strikes. The various options offered for dealing with an 
emergency dispute would allow the l»resident to pick a method best suited to 
the particular circumstances surrounding the individual agreement. The avall- 
altiiity of the various oprloii.s which include.-; the ix>ssiWlity of binding nriiitru- 
tion would IM- an inc-entivc for the l)argaining imrtie.s to come to an agrtH'iiient. 
There are weaknesses in this bill but a close analysis reveals that probably the 
provisions set forth would be the be.st fur all [Kirties involved. 

As has been stated, Vulcan is concerned about the ability of rail-labor disagree- 
ments to stop rail service. Legislation must be enacted by this Congress that will 
enable labor disagreements to be .settled without resort to strikes. 

STATKMEST OF D. W. PIXI-EY, AHSISTA.NT, (JK-NEKAL TiiAMic MANAGES, THATCHES 
GLASS MA-MFAITIBINO CO.. EI..MIR^^. \.Y. 

I appreciaie the opportunity to jjresent my view.s and tJiose of my employer to 
this Ciimmittce. 1 am also gnitified to .see that some attention is being given to 
this old and vexing problem and am hopeful that, despite the recent I'TC .settle- 
ment, this committee will continue its efforts to get some workable legislation 
pas.sed. 

Our company has plants located in Klmira, X.Y.: Whartrm, N.J.; Tampa, Pla.; 
Jjiwrenceburg, Ind.; Streator, 111.: and Saugus, Calif \Ve manufacture a wide 
variety of glass containers tor the food and beverage Industries. 

(JIa.ss container produ<-tion is a continuous process, 24 hours a day, seven days 
a week. Approximately Ki per cent of our raw materials move via rail aiid a con- 
tinual flow is vital to our production. There are no practical alteniativos to rail 
service in most instances and we look upon their service as a franchise vital to 
the public interest. 

Because of transit time involved as well as time consumed to get rail cars in 
and loaded at origin, it is impossible to react quickly to threatened transporta- 
tion Interruptlon.s. First of ail. many consumers of the.se raw materials are try- 
ing to protect their Inventories in a similar fashion. This ro<iuces tlie amount 
of material available for stockpiling becau.se of car supply and supplier produc- 
tion problems. 

This material must be ordered in time to insure delivery by the time the 
"deadline" is supimsed to be<-onie fact. This interrupts normal traffic flows and 
tends to bunch ears at destinations. We are forced to nb.sorb demurrage and 
even are forced to plan to accrue demurrage. When the crisis passes, we are then 
faced with a .situation that liniLs car supply in di-sarray for weeks afterward 
and our inventories highly inflated. We also And that we have spent hours of 
valuable time making countless phone calls, diverting cars, lining up alternate 
trHn--'portation wherever we can and when it's all over, we have produced nothing 
for our company. JIultiply this by the involved industries and the cost must be 
monumental. 

If it were possible to predict, with any degree of certainty, when a stoppage 
would occur, our i)roblems would be minimized. But, when a postimnement takes 
liiace, the stockpiling procedure has to be repeated again and again for each and 
every subsequent Mireat. Tlie risk of shutting down a plant for lack of raw ma- 
terials Is unthinkable. 

In an.vtliiug as vital to the nation's econom.v and public welfare as transporta- 
tion, strikes, .elective or nationwide. .-Jiould not be allowed to take place. Wo are 
fnlly aware of the rights of labor, they have the right to bo heard. We do feel that 
the <late I lie contract expires should be set for either a settlement or cessation of 
talks at which point compulsory arbitration ."should take place. To protect labor 
and force management to talk, any new l>enefit,s could be retrojictive. 

All of the alternatives in the various bills that have been submitted envision 
waiting periods and. c(inse(|uent!y. a niultiude of crises, nie.'se all perpetrate 
hard.shiii on industry as tliey attempt to keep their plants in operation wiiether 
or not an actual stoppage occurs. 
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The flexibility of alternatives available to the President under some of tbe 
proposed legislation will confuse not only labor and management but the shipping 
public as well and it is not inconceivable we will be worse off than we are now ! 

We favor l^islatlon that will give full consideration to our interests as well 
as those desired by labor and management. 

We are of the opinion machinery must be set up that will provide for no non- 
sense collective bargaining with time limits established, but without resort- 
ing to strike measures. 

Thank you for the opportunity to explain the problems created for oar 
industry. 
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