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IMPLICATIONS OF DRAFT REGISTRATION—1980 

MONDAY, APRIL  14,  1980 

U.S. HOUSE OF REPRESEXTATrvES, SUBCOMMITTEE ON COURTS, 
CIVIL LIBERTIES, AND THE AnMiNisTiLiTioN OF JUSTICE 
OF THE COMMITTEE ON THE JUDICIARY, 

Madison, Wis. 
The subcommittee met at 9:30 a.m., in the assembly chambers, State 

capitol; Hon. Robert W. Kastenmeier (chairman of the subcommit- 
tee) presiding. 

Present: Representatives Kastenmeier and Carr. 
Also pi-esent: Michael J. Remington, counsel. 
Mr. IL\STENMEiER. The subcommittee will come to order. Welcome, 

everyone, to this morning's hearing on the civil liberties and the ad- 
ministration of justice implications of the draft registration. 

I regret the delay in convening this hearing because of the inclem- 
ent weather. The record should reflect that it is snowing and blowing 
quite heavily. We will have some delays both in terms of member par- 
ticipation and possibly witnesses. 

First of all, I would like to remind everyone here that this is a hear- 
ing authorized by tlie House Committee on the Judiciary and there- 
fore the rules of the House of Representatives apply. 

I would like to say we are indebted to the Wisconsin State Assembly 
for permitting us to use its chambers for the purposes of this hear- 
ing. The official record of the proceedings will be transcribed and will 
be ultimately printed as a House hearing record. 

I should also say that this is the first of more than one hearing on 
the subject. We have commenced it here in Madison and I will make 
further reference to that. 

I have attempted to invite testimony from a diverse group of wit- 
nesses representing different points of view. I think this is necessary 
to present a fair inquiry into the issues before us. 

You will note that we have scheduled tentatively a second day 
of hearings for Washington, D.C. That second day of testimony will 
give us an opportunity to hear from representatives of the Selective 
Ser\ace System, which was not able to send a representative here today 
for purposes of discussing its views on these questions. 

You also will note that today's witness list gives us an opportunity 
to hear from the ,Tust ice Department, from a number of groups includ- 
ing women's organizations, civil rights groups and antiregistration or 
antidraft groups, and from legal scholars, prosecutors, members of 
the clergy, and local ix>litical representatives. 

At this point in time, I would like to announce that unfortunately 
our first witness. Dr. Curtis Tarr, will not be able to be here because 

(1) 



he was to have flown in this morning from Moline, 111., and last word 
was because of blizzard weather conditions he will not be able to make 
that trip. Dr. Tarr was Director of the Selective Service System 
between 1970 and 1972 and we were quite anxious to hear his 
recommendations. 

From discussions with him, however, I know he is apprehensive 
about resorting to registration at this time. For a thorough explanation 
of his position, we will let his written sbitement—whicti has been sub- 
mittea to us—speak for him. At this point, I ask unanimous consent 
to insert Dr. Tarr's statement in the hearing record. 

[The statement of Dr. Tarr follows:] 

STATEMENT OF CURTIS W. TABB 

Mr. Chairman, distinguished members of this Committee, I appear Ijefore you 
with great appreciation for tlie issues with which you grapple as you weigh the 
implications of the nation's return to registration for possible conscription in the 
event of a national emergency. My only qualification to spesik is that I became 
familiar with these matters when I served as Director of Selective Service from 
1970 to 1972. I argued for the continuation of registration in the mid-seventies, 
on the logic that those practices in a democracy that have become traditional 
can be maintained more easily than they can be reinstated. Now a diflferent 
situation requires a careful examination of implications before proceeding with 
the process. 

None of us knows the nature of the emergency our nation someday may face. 
But skillful opponents would choose a plan most difficult for us to oppose, likely 
one that would divide the resolve of the American people by employing conven- 
tional weaponry in unlikely locations. To meet such a threat, our armed forces 
would be committed as quickly as possible, although our ability to do so probably 
would be restricted by availat)le aircraft and perils at sea. 

We would encounter serious technical obstacles to producing sophisticated 
armaments in a short period of time with our industrial plant. Thus the combat 
units we had at the start of the emergency likely would be those with which we 
would be forced to wage the continuing battle. Since volunteers probably would 
not provide sufficient numbers to replace those lost in combat, a draft soon 
would be necessary. 

Article I, Section 8 of the Constitution grants the Congress the power to pro- 
vide for the common defen.se, to raise and support armies, and to provide and 
maintain a navy. Historically, the court have permitted conscription under this 
authority. I do not believe one could argue successfully that these or any other 
Constitutional provisions would permit mandatory national .service, particularly 
in view of the safeguards of the first and thlrteentli amendments. 

Conscientious objection poses delicate problems in the context of these re- 
straints. Toward the clo.se of the war in Southeast .\sin, the courts seemed to 
be applying two forms of pressure upon the Selective Service System. First, they 
insisted that we interpret the word "religion" as broadly as iKxssible. Second, 
they required that we administer alternate sen-ice as if the man were l>oing 
inducted into the Army ; that is. Selective Service must order the man to his 
alternate service assignment on the same day he would go into the Army if not 
a conscientious objector. The only way to do so, where large numl)ers of con- 
scientious objectors are involved, would be to establish federal programs. An 
attempt to eliminate alternate service for conscientious objectors would in- 
crease the numi)er professing to i)e .so, threatening a continuation of the draft. 
It also would create .serious dis.sension among the American people. 

Registration without conscription presents problems aside from the consider- 
able lodstical ta.sk of carrying o>it the registration and utilizing the data. Mostly 
these difficulties surround the enforcement of the law. As you know, existing 
statutes grant to the President the authority to order registration of young men 
for possible call into the armed services. If the President did so, prescribing 
that the enrollment be carried out within a short time period, rough estimates 
could be made rather quickly of the extent of violation, that is the failure to 
register. 
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But determining who failed to comply would not be an easy task. A law 
or regulations could require some proof of registration, a means of providing 
some check on the individual if the person vi-ere involved in another difficulty. 
A draft card, for example, would provide such proof if it were valid. Any at- 
tempt to utilize other governmental sources of information surely would run 
counter lo tue provisions oi tne privacy act. let, in all honesty, there was no 
sentiment in Congress, even before passage of the Privacy Act of 1S)74, to 
utilize social security or internal revenue record.s to determine enforcement. 
Also one must remember that these records would never be definitive; checking 
them against registration lists would not Indicate all offenders. The difficulty 
of determining otienaers is luaue more grave it tlie nuniiier of offenders is 
lai^e. My judgment is that in this national climate, offenders would constitute 
a significant i>ortiou of the total pool. 

If a person were apprehended tor failure to obey the law, the next problem 
would be prosecution. Presently the penalty for violation far outweighs the 
gravity of the offense so that I doubt whether U.S. Attorneys or Federal Judges 
would attempt to convict young people in numbers that would insure reasonable 
compliance with the law. Reacting to that laxity, counsellors soon would advise 
young people not to register since the penalty would be inconsequential in the 
unlikely event that the offender were caught. 

Once registration has taken place, then records must be maintained. Enforcing 
a requirement to notify selective service of a clianged address woiidd be even 
more difficult than enforcing the duty to register. Again, courts would not wish 
to treat this failure as a serious transgression, a further encouragement to 
non-compliance. 

Thus I foresee the possibility of evasion by large numbers that would over- 
whelm the agencies for law enforcement and the judiciary. A law that cannot 
lie enforced surely is worse than no law at all. The minimum step that should 
be taken by Congress would be to set new and reasonable penalties for non- 
compliance that might have some chance for application by the courts. 

Ultimately, however, only those laws that will be supported by most of the 
people to whom they apply will be sound laws for the nation. Until the danger 
to our society seems clear and urgent to the .vouth of America, we invite lawless- 
nefw in attempting to force a compliance that seems to them unjust. I speak, 
therefore, in an attempt to prevent what I believe could be a serious error in 
national jiolicy. Someday, perhaps .soon, selective service again may be crucial 
to the nation's defense. To protect that possibility, we must make certain that we 
Insure the success of registration before undertaking it. 

Mr. Chairman, I would be happy to re.spond to any questions you may have. 

Mr. KASTJ^NMKIKK. Without objection, the taking of photographs 
and televised pictures or anything else of this proceeding is permitted. 
I would also like to say that we would like to conclude by 12:30 today. 

We hope to hear from all our scheduled witnesses. We would like to 
be able to accommodate witnesses as well who represent organizations 
and have prepared testimony but who are not solieduled. 

I would like to explain again why these hearings are held. One of 
the responsibilities of the Government is to anticipate changes in law 
and how these changes will aft'ect the citizen. In other words, we must 
ask how in fact registration and/or the draft will affect citizens. Will 
there be strict enforcement, what will be the civil liberties implications 
for individuals, how many individuals will refuse to register and 
will become felons. 

We do not know the answer to very many of these questions in the 
year 1980. We had some bitter experiences in the sixties and seventies 
in that respect. 

I think it is incumbent upon those in national leadei^hip and the 
administration and (Congress to anticipate things, to be able to respond 
to these questions when we are so shortly being asked to reimplement 
a registration system which may indeed, in the view of many, ulti- 
mately lead to the reestablishment of the draft itself. 



As to why this first meeting is being held in Madison, Wis., I would 
like to say tne following: 

This community, through its universities, through its State govern- 
ment and local government, through its history of thoughtful debate 
has contributed a great deal to the issue of draft registration. 

Its recent consideration of the registration question by the city 
council and by voter referendum, if not utterly unique, at least dis- 
tinguishes this community. Its ongoing interest in other aspects of 
registration and the draft also make it an ideal place for such a 
hearing. 

With these thoughts in mind and with the notion that national 
legislators have a continuing obligation to communicate with the 
grassroots of our country, I cannot think of a better place to commence 
these hearings on draft registration than in Madison, Wis. 

With me today will be two distinguished colleagues from my sub- 
committee. I will introduce the gentleman from Illinois, Mr. Rails- 
back, when he arrives. He is on his way. He, too, is flying in this 
morning and he should be here shortly. 

I would like at this time to introduce on my right Congressman Bob 
Carr, who represents the Sixth District of Michigan. He is a native 
of Wisconsin, grew up in Janesville, and graduated from the Wiscon- 
sin Law School. 

While a relatively new member of this subcommittee and the Judi- 
ciary Committee, he has worked for some time as a member of the 
Armed Services Committee, on which he is still a distinguished con- 
tributing member. He brings a special perspective to these hearings 
and we are glad to work with him on this question. 

At this time, I would like to yield to Congressman Carr for any 
statement he may have. 

Mr. CARR. Thank you very much. 
It's a point of extreme pei-sonal privilege that I'm not only in this 

building where I staited my political cai-eer some years ago as a 
member of the attorney general's staff but also to be here with you. 

I can recall during the dark days of the Vietnam war that for 
many of us the Congressman from the Second District and my good 
friend was a beacon in the night. You held hearings on the Vietnam 
war here in Madison and it was a forum for many of us to speak our 
minds during those troubled times of the sixties. We had a great deal 
of trouble on the Univcreity of Wisconsin campus as we were trying 
to raise our consciousness about military involvement around the 
world. 

And so it is indeed an extreme pleasure that I can now again 
observe you holding hearings here in Madison on another important 
issue that is related to the issues that we had in those days. As cir- 
cumstances would present themselves, I am now a member of your 
committee and it is an extreme honor for me. 

I also want to at this point and before your manv friends here 
proclaim your leadership last year in the very difficuft time we had 
in amending out a portion of the law, which my Arme-d Services 
Committee added, mandating that the President register people at 
the age of 18. 



Bob Kastenmeier, along with Congresswoman Pat Schroeder from 
Colorado, Jini Scnsenbrenner, also of AVisconsin, Ron Paul of Texas, 
Jim Weaver of Oregon, and so many others siicce,ssfuily led tlie tight 
to prevent the Armed Sendees Committee from mandating the 
President to register people at that time. 

AVe won by an overwhelming majority but as we learned this year 
in the President's state of the Union message there are no permanent 
victories. The President changed ixis position and occasioned this 
hearing today. 

I think that there are going to be some—particularly among my 
own committee, the Armed Services Committee—who are going to 
challenge your jurisdiction to be inquiring into this matter. 

I will not be one of tliose and I think your jurisdiction to hold 
this hearing and to further investigate the judicial consequences, law 
enforcement consequences, of draft registration are very important. 

I can tell you that the opinion of members of the Armed IServices 
Personnel Subcommittee, wliich is not only favoring registration but 
is favoring a return to the draft, is that under the current state of 
law, any draft registration pixjgram which succeeds will not be en- 
forceable and they view the Pi-esident's decision and their support 
of registi-ation as only a first step. 

They view it necessary that there be enforcement. They think that 
enforcement will require waivers of the Privacy Act. They view 
registration as impacting on law enforcement priorities. 

I think they make an admission that this subconmiittee lias very 
important jurisdiction which it would be remiss if it didn't hold 
hearings like this. 

My own judgment is that draft registration is unnecessary, both 
from a military standpoint as well as being unwise from a law en- 
forcement standpoint. 

I hope that our witnesses will be able to give further evidence tliat 
the return to draft registration and the enforcement of tlie draft reg- 
istration obligation is going to shift law enforcement priorities away 
from crimes, about which tliere is gi-eater societal concensus, to a law 
violation where failure to register for the draft about whicli there will 
be deep division. 

I hope this committee will focus attention on that very practical 
aspect of the problem. Tiiis will be an important counterweight to 
some of tlie hearings that have been held by the Armed Services Com- 
mittee on which I sit which parades a group of witnesses decidedly 
pro registration. 

I once again want to thank you for inviting me to these hearings and 
congratulate you for your IcadersJiip and thank you for your hos- 
pitality in Madison. 

Mr. KASTEXMEIER. Thank you for those remarks. I think they were 
very appropriate. They summarized the legislative situation and some 
of the issues really at stake in the.se hearings. 

I would now like to call our first witness this morning. Because Dr. 
Curtis Tarr is not able at this point to get into Madison. I would like 
to call the representative of the U.S. Department of Justice. His name 
is Ezra f'riedman. He has worked for the Criminal Division of the 



Department for nearly 10 years. I believe Mr. Friedman works for 
the Criminal Division's Section on Policy and Planning which, to 
a large extent, is concerned with the draftmg and processing of crim- 
inal code legislation. 

Let me say to Air. Friedman we welcome you to Madison on this 
wintry day. You may wish to either introduce yourself or your assign- 
ment in gieater detail. You may proceed as you wish. 

TESTIMONY OP EZRA FRIEDMAN, REPRESENTATIVE, 
U.S. DEPARTMENT OP JUSTICE 

Mr. FRIEDMAN. Thank you very much. Mr. Chairman, Congressman 
Carr, I am honored to be here. This is my first time in Madison. I find 
it a beautiful city in spite of the weather conditions. 

I'm sorry that Dr. Tarr was unable to make it because 1 feel that 
he might have been in a better position to speak to the issue that both 
you and Representative Carr raised this morning. 

My role here is a very limited one. I'm with the Office of Legislation 
of the Criminal Division and we have had a great deal to do with the 
criminal code. I have had some assignments m that area but we are 
not formulators of the department policy in areas such as the draft, 
and in this area direction comes from the White House and not from 
the Department of Justice in any event. 

Therefore, I merely am in a position of being limited to a discussion 
of current provisions of law in which you have expressed an interest 
and some of the proposals that have been made in the Senate and 
House versions of the criminal code, neither of which seem to be very 
close to passage in this session of Congress. 

There is also a particular policy that the staff expressed an interest 
in, which, I think, I can clarify some of the misunderstanding. 

The President has indicated that he feels that registration is im- 
f)ortant. The Department, of course, is involved in the drafting of 
egislation. The Department is involved in supervising prosecutions 

of violations of the law. But it itself has no policy on this matter. 
I would point out that in the past the Supreme Court has held 

peacetime registration, in fact, peacetime draft, constitutional. I see 
no reason why, in principle, a registration act would present consti- 
tutional problems. I am in no position to hazard a guess as to enforce- 
ment problems that may be created by the passage of a bill of this 
kind. 

Under the law, as it has existed, the registration requirement wa.s 
enforced by a penalty of a maximum of 5 years imprisonment and 
maximum of $10,000 fine. 

Under the  
Mr. KASTENMEIER. On that point, did the President ask you to 

write legislation which would extend the penalty to females as well 
as to male citizens? Was it not the President's position that women as 
well as men should register ? 

Mr. FRIEDMAN. The provision of the statute and the code would be 
addressed to "whomever fails to register"  

Mr. KASTENMEIER. Without regard to sex ? 
Mr. FRIEDMAN. That's correct. If the law passed by Congress re- 

quired only males to register, then women would not be subject to the 



penalty, but if the registration law passed applies to both sexes then 
the penalties for violation apply to both. 

The two code provisions differ from one another and from existing 
law: 

The Senate version, known as S. 1722, in its section 1114 provides 
that failure to register in time of war would be a class D felony. A 
class D felony under the Senate bill provision carries with it a penalty 
of up to 5 yeai-s imprisonment and/or a fine of $250,000. 

Now any other time—nonwar time  
Mr. KASTENMEIER. You would propose to fine 18 or 19 year olds 

$250,000? 
Mr. FwEDsrAN. No. I remind you that the jjenalty scale in the codes 

vary, but apply across the board for all offenses under the code. Draft 
registration violation would only Ix- one of them. Applying to all vio- 
lations, there are special provisions l)oth in the House and Senate codes 
requiring the court to take into special consideration the impact of 
these i>enalties. 

The reason that these penalties have gotten so large in the financial 
aspect is in response to the needs of the consumer and {people like 
us living in this environment to the offenses that are conunonly called 
'"white-collar," where great disastei-s are threatened and committed 
almost with impunity under our current standard $1,000, $5,000, 
$10,000 fines. They are only the cost of doing business where you 
are in some sort of sordid underworld enterprise or where you are 
big business ripping off the environment or taking advantage of the 
consiuner. As a result theie iias been a general raising of the fine 
structure to what in former times would have l)een considered exor- 
bitant limits. 

Under the Senate bill, if it is not in time of war, so long as there 
are registrants being inducted in the ordinary course, the offense 
would be a class E felony and the penalty would be maximum of 2 
years imprisonment and the fine would remain at $250,000. 

If, on the other hand, you had a third situation, where you had 
registration required but there was no induction authority bemg exer- 
cised, then it would be a class A misdemeanor carrying a maximum 
term of 1 year in prison and maximum fine of $25,000. 

The structure in the House bill which is known as H.R. 6233 is 
somewhat different. Its section 1314 provides that it is a D felony, to 
fail to register in time of war or national defense emergency. The 
penalty under the House structure would be for only 40 months im- 
prisonment, as opposed to 5 veare, and the fine is fixed at the same 
level, $250,000. 

In the case of the violation of failure to register not committed in 
time of war or national emergency, the penalty is, for an E felony, a 
maximum term imprisonment of 18 months and a fine maxinuun of 
$250,000. 

You can see that the two ]>enalty structures, within the two codes 
compared generally, and in the application to the particular offense 
of failing to register, are quite different and differ measurably from 
the current law provisions. 

The current law provision, I might add, is currently under suspen- 
sion since there is neither induction authority nor is there any regis- 
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tration being conducted at this time because the President revoked 
registration procedures in 1975. 

Mr. KASTENMEIER. Let me understand that because that is the crux 
of the present situation. 

In the event that there is a money transfer so that registration 
could be implemented by Executive order, what does that do to the 
penalties? Does that reinvoke them or are there no penalties which 
presently would apply to failure to register? 

Mr. FRIEDMAN. I believe with authorization of registration, and the 
reinstitution of registration procedures, that the current law penalties 
would come back into effect. 

Mr. KASTENMEIER. Merely by the transfer of money and the Presi- 
dent's order to reinstitute registration that would reinstitute the au- 
thority of the penalty which had been dormant? 

Mr. FRIEDMAN. That is my understanding. I must confess I'm not 
an expert. At one time I had greater contact with it but that was a 
number of years ago. 

Mr. KAsrENMEiEK. I'll question whether your finding  
Mr. FRIEDMAN. The question was raised by your staff, Mr. Chair- 

man, about a provision in the U.S. Attorney's 5lanual which in effect 
provides that enlistment is not considered an alternative to prose- 
cution. 

The date of the inclusion of that provision in the manual was quite 
current and it therefore seemed to be a new or novel policy of the 
department. This is really not so. There were predecessors to this 
provision in the manual and in other memoranda that had been issued 
in 1962 and even earlier than that. 

The manual provisions are directed primarily to those situations 
where a man who had been charged with an offense, in order to avoid 
being sent to prison, tries to cut a deal whereby the case Avill be 
dropped in favor of his enlistment. 

Except perhaps during World War II, when manpower needs were 
at their greatest, it has been the consistent policy of the Department 
of Defense that it does not want the Army treated as a correctional 
institution or dumping ground or rehabilitative institution for the ills 
of society. One doesn't want to put dope addicts, thieves and violent 
people into the barracks. The government should not want to see the 
Army equated with penal servitude, and the stigma of felony 
conviction. 

One of the reasons that the manual item had to be changed was 
because there had been a shift from the draft to the All-volunteer 
Army and it required changing the wording. 

Mr. KASTENMEIER. I think that is a good point. 
You have suggested that since we have gone to an All-vohmteer 

Army the consistent philosophy should be that people are sought to fill 
the ranks who deserve to become members of the armed services and 
accordingly that people who arc coerced into it are not properly moti- 
vated and therefore enlistment as an alternative in our criminal justice 
system is not appropriate and, as reflected by the U.S. Attorneys' 
Manual this is the present policy. 

Is that correct ? 
Mr. FRIEDMAN. Yes. In those days when we had a draft, the fact that 

a man was called upon to serve his country was supposed to be both an 
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honor and an obligation, such as jury service or any other duty one has 
to perform. 

There is something degrading about that, to see it traded off to 
felons who are under charges, or have been convicted, and they can buy 
their way out of the State pen or Federal pen by going into the 
military. 

Now I think there has been some concern that registration viola- 
tions, civil service violations, and draft violations would result in 
young people being subjected to these penalties. 

The practice has been that where the violations do not appear to be 
willful or if there was some showing of change of heart and mind, that 
the penal sanctions that were given by the Congress to violations of the 
Selective Service Act were used to enforce it—in other words assist us 
to get people into the service and not into prison. There has been from 
time to time, in many situations, a different policy at work where you 
were dealing with Selective Service matters. 

That does conclude my statement. I have tried to summarize it 
rather than recite it verbatim. I would appreciate it very much if you 
would include the formal statement in the record. 

Mr. KASTENMEIER. Without objection, your formal statement will be 
served as part of the record. 

[The statement follows:] 

STATEMENT OF EZRA H. FRIEDMAN, OFFICE OF LEGISLATION, CRIMINAL DIVISION. 
DEPARTMENT OF JUSTICE 

Mr. Chairman, and members of the Subcommittee, It Is an honor for me to 
appear here today to participate In your hearings on proposals for registration 
for military service. As you are aware the President feels very strongly that 
registration should be swiftly relnstitnted so that we will be al)le to meet prompt- 
ly any threat to our national security from armed enemies abroad. He looks to 
the Congress to assist him In sending the message of a united and determined 
people to those who see in our patient and pacific demeanor and democratic 
discussions signs of weakness and an invitation to International adventurism. 

In accordance with the understanding reached by you, Mr. Chairman, and 
the Attorney General, my remarks today will be very brief, being limited to the 
penalty structure under current law and the jjorposed criminal codes under 
consideration by the Congress, and a certain prosecutorlal policy in which you 
have expressed an Interest 

The Supreme Court of the United States has upheld the power of Congress 
to establish a .system of registration for individuals liable for military training 
and service, pursuant to Its constitutional power to raise and support armies. 
United States v. O'Brien, 391 U.S. 307 (1068). Also, it has Ix-en held that Con- 
gress has the constitutional power to seek information through registration in 
peacetime in order to be prepared for the intelligent exercise of Its power to 
raise armies by conscription. Richter v. United States, 181 F. 2d (9th Cir. 1950). 

The statutory requirement for Selective Service Registration Is contained 
in Section 3 of the Military Selective Service Act (Title 50 United States Code 
Appendix. Section 453). In substance, this .section provides that every male 
citizen of the United States has the duty to present himself for, and submit to, 
registration at such time and place, and in such manner, as shall be determined 
by proclamation of the President and by rules and regulations prescribed there- 
under. 

The failure or refusal to perform the duty to register l)ear8 the same penalty 
as do other violations of the Act, that is, it is a felony punishable by imprison- 
ment for not more than five years, or a fine of not more than $10,000 or both, 
under Section 12(a)of the Act. 

Registration has not been required since 1975. Presidential Proclamation No. 
4300, of March 29, 1975, revoked the then existing pertinent proclamations and 
thereby terminated the requirement for registration under the Act. 
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Under 11114 of the Senate version of the proposed Federal Criminal Code, 
S. 1722 (Jan. 17, 1980), failure to register in time of war would be a Class D 
felony (§ 1114(c) (1)), carrying a liability of imprisonment up to 5 years 
(§2301(b) (4)) and/or a fine of $250,000 (§ 2201(b) (1) (A)). At any other 
time, provided registrants were being inducted In ordinary course, the offense 
would be a Class E felony (§ 1114(c) (2)), carrying a maximum term of 2 years 
(S 2301(b) (5)) and/or a fine of $250,000 (f 2201(b) (1) (A)). 

If registrants were not being inducted, the offense would be a Class A mis- 
demeanor (i 1114(c) (3)), carrying a maximum term of imprisonment of 1 year 
(12301(b)(6)) and/or a fine of $25,000 (J 2201(b) (1) (B)). 

Under § 1314 of the House version of the proposed Federal Criminal Code, 
H.R. 6233 (January 10, 19S0), failing to register is a Class D felony if com- 
mitted in "time of war or national defense emergency," (§ 1314(b)(1)), carry- 
ing a maximum penalty of 40 months imprisonment (§3702(4)) and/or a fine 
of $250,000 (§3502(1) (A)), and a Class E felony if committed at any other 
time (§ 1314(b) (2)), carrying a maximum term of imprisonment of 18 months 
(§3702(5)) and/or a fine of $250,000 (§ 3502(1) (A)). 

S. 1722 § 2202(a) (1, 2 and 5) require the sentencing court, when imposing 
a fine, to consider the defendant's ability to pay, the burden on him and his de- 
pendents and any other pertinent equitable consideration. Section 2202(d) spe- 
cifically precludes the imposition of an alternative jail sentence. Parallel pro- 
visions are found in the House bill in Sections 3603 and 8504. 

The Department's policy is not to use enlistment, or an offer of enlistment, 
as an alternative to prosecution except in rare cases. This is consistent with 
current Defense Department policy. The United States Attorney's Manual sets 
forth the following directives: 
9-2.021   Armed Forces Enlistment As An Alternative To Federal Prosecution 

Present regulations of the Armed Services prohibit the enlistment of an in- 
dividual against whom criminal or juvenile charges are pending or against whom 
the charges have been dismissed to facilitate the individual's enlistment. This 
policy is based, in part, on the premise that the individual who enlists under 
such conditions is not proi)erly motivated to become an effective member of the 
Armed Forces. 

Determination as to whether prosecution should be instituted or pending 
criminal charges dismissed in any case should be made on the basis of whether 
the public interest would thereby best be served and without reference to possible 
military service on the part of the subject. The Armed Forces are not to be 
regarded as correctional institutions and the Uulte<l States Attorneys are 
urged to give full cooperation to the Department of Defense in the latter's 
efforts to ensure a highly motivated all-volunteer Armed Force and to bolster 
public confidence in military service as a respectable and honorable profession. 

There may be exceptional cases in which imminent military service, together 
with other factors, may be considered in deciding to decline prosecution if the 
offense is trivial or in.substantial, the offender is generally of good character, has 
no record or habits of anti-social behavior and does not require rehabilitation 
through existing criminal Institutional methods and failure to prosecute will not 
seriously impair obser^-ance of the law in question or respect for law generally. 
In no cases, however, should the United States Attorney be a party to, or en- 
courage, an agreement respecting foregoing ciriminal prosecution in exchange for 
enlistment in the Armed Services. 

This Manual section carries forward prior Criminal Division memoranda and 
manual provisions dating back to at least 1962. It should be noted that when a de- 
fendant was charged with a Selective Service violation, prosecution was often 
declined or discontinued in favor ol' his fulfilling his obligations under the Act. 

That concludes my prepared remarks, Mr. Chairman. I will endeavor to answer 
any questions you may have with respect to Uiem. 

Mr. KASTENMEIK. WO appreciate your testimony and your coming 
here this morning to express what the present law is and what tlie con- 
templated changes are to be made from the Department of Justice 
perspective. 
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On the latter point; that is, enlistment as an alternative to Federal 

prosecution, I have two questions: 
We are talking about two groups of individuals: Those charged 

with crimes not related to registration and the draft and those wliose 
crimes are related to registration and the draft. Did T understand you 
to say that were the oflFense in the latter category, there is a potential to 
treat people diflferently and to coerce induction or enlistment in ex- 
change for no prosecution ? Or will the Justice Department treat them 
as though they were charged with some other crime, and then process 
them through the regular justice system rather than having them go 
into military service i 

Mr. FRIEDMAN. I think in the case of the selective service violations 
often what is meant is, only an apparent violation—in other words, a 
man has failed to report for induction and wlien he is located he says 
that it was because he changed his address, didn't get the notice, and so 
forth. 

In situations like that, instead of intensively investigating that and 
trying to build a case that this was a willful violation and he was try- 
ing to evade service, you give him the benefit of the doubt and you 
decline in favor of further processing by the Selective Service System. 

Mr. KASTEN MEIER. What about those who clearly, for reasons pos- 
sibly of political point of view or conscience, say they won't register 
or they won't submit to induction quite knowingly ? There is no ques- 
tion about what they intend. 

As I said, I was talking to Dr. Tarr earlier, who thinks the per- 
centage of those people migiit be high. What about those people? 

Mr. FRIEDMAN, in the past those violators would be prosecuted. 
There were many cases when you come to the prosecution stage and 
you investigate the selective ser^'ice record you find tliere are proce- 
dural defects making a conviction impossible. Where the violation 
exists and the defendant refuses to cooperate and accept his obligation 
under the law, you have very little alternative but to prosecute him. 

Mr. KASTEXMEIKR. I have a poll just given me, conducted by Prof. 
Herbert Knitzer, department of political science, University of 
Wisconsin, as to the intentions of students in this regard. And it's 
unsettling about whether a fairly sizable percentage would submit 
voluntarily to a law compelling either registration or service. And 
that is a tough question. It isn't the procedural defects, it's this group 
of i)eople who decide, for whatever reason, not to comply with tlie law. 
That would put the Justice Department in the position of presumably 
following through to prosecution of these people. 

Perhaps you can't answer that totlay, Mr. Friedman. But I wonder 
to what extent the Department of Justice has thought about this and 
wliether we are going to have more U.S. attorney.s, investigatory 
staffs, FBI agents, or whatever prosecutorial support; whether we 
are prepared for noncomjiliance, willful noncompliance with a law 
that might very soon be passed by tiie Congress and agree<l to by 
the President. It's much up in the air at this moment. We may go 
back and vote on this next week. We almost, voted on it last week. 

This is something that confronts us today. That is one of tiie reasons 
for these hearings, to understand and to anticipate the impact of a 
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law such as this on the lives of hundreds of thousands of young people, 
as well as its impact on government, on the Department of Justice, 
on the U.S. attorneys, on the courts, and finally on the prisons. 

As I say, I am not trying to put you on the spot; but my ultimate 
question is, are you aware whether tlie Attorney General or the Crim- 
inal Division has prepared for eventualities here in the event the law 
comes into being? 

Mr. FRIEDMAN. I don't have any information on that, sir. 
Mr. KASTENMEIER. Thank you. 
Mr. CARR. I have a question perhaps for thf, 'hairmau and our 

distinguished witness. 
It says in the prepared remarks: 
In accordance with the understanding reached by you, Mr. Chairman, and the 

Attorney General, my remarks today will be very brief, being limited to the 
penalty structure. 

I would not like that statement left standing in the record for a lot 
of people to wonder about. 

What kind of agreement is there here about the limitation on the 
scope of your testimony? 

Mr. KASTENMEIER. I don't know whether you are addressing your 
question to me. 

Mr. CARR. I will address it to the Chair first. 
Mr. KASTENMEIER. I can speak for Mr. Friedman in that question. 

Mr. Friedman's statement addresses those areas tliat we asked him to 
address, namely, penalty structure, present law, proposed law, and 
what prosecutorial policy there may be. 

We did not ask the Department of Justice, at this point in time, 
to go beyond those questions; and I think we have not, neither he nor 
we. I say that because the Department of Justice said they would be 
willing to speak to these questions in this context at this time. 

I think it's fair to say—and this may be a problem—that the ad- 
ministration, quite candidly, has not been able to answer these ques- 
tions. The Department of Justice did not instigate the notion of regis- 
tration, but, naturally, as part of the administration, it will follow 
through the way the President wants it to. The fact of life is that for 
many of the policy questions there are not answers, or they are not fully 
understood or resolved internally at this point in time. And Mr. Fried- 
man is not prepared to speak more fully than the area of my question- 
ing and his presentation. 

Mr. CARR. I don't want to do violence to an agreement between the 
Chair and witnesses with regard to scope of testimony. I think what 
you say, Mr. Chairman, is true. I think it's also possible to interpret 
the administration as piecemealing us. 

The administration lias come forward with a request for money to 
be shifted in an appropriations package that you alluded to that we 
will probably vote on this week or maybe next. That contains money 
for the direct registration of people. That contains monev for the 
Selective Service System. 

What we are not being told about is the law enforcement conse- 
quences of this decision and the amount of resources to be shifted pur- 
suant to that decision. 

About a month and a half ago I asked the Attorney General for this 
information, and at that time he gave me a rather indefinite response. 
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somewhat similar to what you have reported here today. And that was 
a month and a half ago. Perhaps the Justice Department doesn't have 
a lot of people sitting around waiting for something to do, like_the 
Pentagon does. But this is a burning top priority issue of this adminis- 
tration. They have made it so, not us. 

The administration has made it an issue. I think we are entitled to 
ask questions about the overall cost, consequences, and I think before 
the Congress makes a decision its terribly unfair that we are only pre- 
sented with part of the cost this week, and 2 or 3 months from now, or 
maybe next year an additional tab for tlie enforcement consequences 
of this decision. 

I just don't think that the Justice Department can have it both ways. 
There's a wealth of experience in the Justice Department on selec- 

tive service law enforcement. There are volumes of the Selective Serv- 
ice Law Reporter. There was, even at that time before the compu- 
terized age, documentation and logging of cases. We know how many 
cases under a variety of circumstances, both during the Vietnam war 
and the hiatus between Korea and the Vietnam war. We do have 
sometliing we can go to. 

I think it's unfortunate, with a vote coming up so soon, that the 
Justice Department has been dragging its feet, for whatever reason, 
some good perhaps, some bad. 

If you limit the scope of the testimony you limit the scope of the 
questioning, and therefore at this particular hearing you somewhat 
throw a blanket over the scope of inquiry of the people here in 
Madison. 

I ho)}e, Mr. Chairman, you use all of the power and influence and 
pood offices of your chainnanship to prod these fellows at the Justice 
Department. I know you have been doing tha-t. And I have been doing 
it, too. But I hope you would t-ake back to Washington a message that 
some of us will not be deterred by lame excu.ses that we haven't 
f ocussed on it. 

Mr. FRIEDMAN. All I can say is I will do that. 
However we are talking now mostly alx)ut registration. And in the 

past my understanding is that registration never created a serious law 
enforcement problem. Tlie principal law enforcement problem came 
in in the processing of claims for esemj)tions, primarily conscientious 
objectors, because of the complexity of the selective service procedures 
and the issues involved in conscientious objection. 

Most of the cases I think that are on the books really reflect that 
kind of issue. 

Mr. CARR. I understand that full well, that a policy decision was 
made to prosecute onl_y on failure to present yourself for induction. 
I am intimately familiar with that. However, if the President is cor- 
rect in his stated intention that he doesn't intend to induct anyone, 
then, rather than having induction as the front line of law enforcement 
concern, registration becomes the front line of law enforcement 
concern. 

If, as you .state in the first part of your statement that the President 
feels very strongly that registration should be swiftly instituted so that 
we may be able to meet any conflict from enemies abroad, and he looks 
to Congress to submit a message of a imited and determined people to 
those who see in our demeanor and democratic institutions signs of 
weaknesses—if he is interested in sending this message, he can't tol- 
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erftte people not going along with him. He not only has to get the Con- 
gress and Selective Service geared up but he has to make sure people 
are registered. And that means law enforcement, and that meajis that 
registration becomes the front line instead of induction. 

You can look back and find out what the behavioral landscape was. 
You can project from that I think to determine what kinds of resources 
the Justice Department will have to devote to it and what kind of 
priorities it will have to have. The administration put this on the front 
burner. It wasn't the Congress. 

Now, I don't think the administration can hide behind the fact that 
we haven't thought about all of the consequences. 

Mr. KASTENaraiER. As a matter of fact, I would say that is one thing 
the Congress is charged with, and tlie President: Consideration of the 
consequences of a change of law. 

If you confront a young citizen, 18 or 19, with making a decision, 
presumably he or she will comply with the law. But we cannot be 
certain of that. We have to understand to what extent the law will not 
be complied with. We have to understand the consequences. The Presi- 
dent does. It cannot be said merely at some later point in time that we 
are surprised by noncompliance. 

Mr. FRrEDMAN. I am not a statistician, but I know statisticians can 
make predictions of that sort. I would say that we do not expect that 
there will be any mass resistance to registration. If there is going to 
be mass resistance to registration, I would assume Congressmen who 
are closer to the grassroots are the ones who will be most aware of this. 
This will, of course, figure into their decision as to how they will vote 
on an issue such as this when it's presented to them. 

If the administration thinks it needs registration, and a law is 
passed by the Congress, then the Department will have to do what it 
can to enforce that law. 

Mr. CARR. What we are trying to do is put some figures and put 
boundaries on that. 

Mr. FRIKDMAN. It's not at all clear. Congressman, that the Congress 
of the United States is not in as good or better position than the De- 
partment to determine what the impact of this legislation is going to 
be, what the reaction of the citizenry is going to be, and what the 
enforcement problems will be. 

Mr. CARR. If you will leave it up to the Congress, you know we 
decided that last year with the President fighting us on it. You can't 
chuck it off on the Congress. 

I think polls like the chairman has introduced—Are you putting 
this in the record, Mr. Chairman ? 

Mr. KASTENMEIER. Yes. I will ask permission to put this, Mr. Kritz- 
er's statement and poll in the record. 

[The statement of Prof. Herbert M. Kritzer follows:] 

STATEMENT OF HEBBERT M. KRITZEB, DEPARTMENT OP POLITICAI. SCIENCE. UNrvER- 
8ITY OF WISCONSIN 

President Carter's recent proposal to Institnte draft registration for young men 
and women has drawn mixed responses from the persons most directly concerned: 
the prospective registrants. These responses have raised questions about the 
likely degree of compliance with an active draft registration program, and the 
potential impact of non-compliance on the federal justice system (the U S attor- 
ney's office, the Federal District Oonrts, and the Bureau of Prisons)   There is 
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little concrete (whether It be soft or hard concrete), Information available to 
try to predict the likely consequences of registration. 

While one might be tempted to turn to the Vietnam experience to make ten- 
tative projections, 1 question whether that would be a realisic approach. There 
are several interrelated reasons why I say this. As far as 1 can determine there 
were very few actual prosecutions for nonregistration during the Vietnam 
period; the data here are very .soft because the published information on Selec- 
tive Service prosecutions does not distinguish among the various offenses that 
could have been committed (e.g., uonregisiratiou, lailure to report for physical 
examination, failure to report for induction, refusing induction, failing to re- 
port for alternative service, destroying draft cards, etc.). My (equally soft) 
explanation is that nonregistrauts, when they were discovered, were given the 
option of registering, which most of them accepted. Perhaps of more importance 
is that, as far as I can determine, we have no information on the incidence of 
nonregistration. While today, the virtual universal jwssession of social security 
numbers (for employment, savings accounts, school id cards, etc..) and the 
inclusion of the social security number on the proposed registration form, will 
make it fairly easy to assess the aegree of initial compliance and to Identify 
nonregistrauts, this was not the case in the 1960's when social security numbers 
were not such a universal part of American life. One element of the current 
proposal that further complicates comparisons to the 1960'8 is the possible in- 
clusion of women in the registration requirement. There has been some specula- 
tion that women registrants would be more likely to claim conscientious objec- 
tor status; if this is in fact true, one might expect other differences in the choices 
made by women vis-a-vis the draft. 

The only fully reliable way to determine what would hapiien under an active 
registration system would be to institute the system and to observe the results. 
The next best alternative is to ask people what they would do if faced with 
registration. In a sense, this is asking people to roleplay possible future be- 
havior ; we know from work in experimental social psychology that people tend 
to be less defiant of authority in an "actual" situation than In a "roleplay" 
situation. Nonetheless, by "discounting" the level of defiance, we can reasonably 
speculate about the behavior of potential registrants. 

Using a pencil and paper questionnaire I recently conducted a survey of Uni- 
versity of Wisconsin undergraduates in an effort to obtain some information 
on the potential behavior of the cohort targeted for registration. The question- 
naire was administered to students in four introductory level political science 
courses commonly used to fulfill University distribution requirements; this 
sample should be a fairly good approximation of a random sample of Univer- 
sity undergraduates. In the tabulation.s I will discuss in a few moments, I have 
relied on the responses of 327 students aged 20 or under. The sampling errors, 
assuming this does represent a random .sample of University students in this age 
range, are ±5.5 percent for percentages in the range of 20 percent to 50 per- 
cent, H;3.3 percent for percentages in the neighborhood of 10 percent, and 
±2.4 percent for percentages in the nelghborhod of 5 percent. 

Before turning to the results, let me make a few comments on the question- 
naire Itself. The basic assumption underlying the questionnaire is that the goal 
of any enforcement system will be to get nonregistrauts to register; in such a 
system, an individual would at any point have the option of registering and 
thus escaping further processing through the enforcement system. The question- 
naire assumes that there are four key points where the potential registrant will 
confront the decision of whether or not to register: when registration is first 
initiated (or the individual reaches registration age), when the individual is 
determined to be a non-registrant and is first contacted by the enforcement 
system, when the individual is explicitly threatened with prosecution, and when 
the individual must make the immediate decision whether or not to go to prison. 
At any one of these points, an individual can choose to register. The question- 
naire does not in any way incorporate the additional complexities that would be 
Introduced into the enforcement system by the start of actual inductions. 

One last comment before turning to the results: this is a survey of University 
of Wisconsin students only. The degree to which the results can be generalized 
to the entire target population depends upon the degree to which University of 
Wisconsin students are representative of that population; only additional re- 
search can assess the biases introduced by the limitations of the sample. 

The results of the basic survey are summarized in three tables: one for all 
respondents, one for men, and one for women. The potential problem facing a 
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reactivated Selective Service System are clear In the first line of Table 1: less 
than half (46.5 percent) of the respondents report unequivocable compliance 
with a registration requirement, and 32.7 percent explicitly state that they would 
not initially register. Only 9.8 percent of the respondents say that they would 
register if "found out" by the government: 19.3 percent are unsure what they 
would do once they were "found out". According to the respondents' answers, 
prosecutions would have to be instituted (or at least threatened) for somewhere 
between 15 and 30 percent of potential reprtstrants: even discounting this figure 
to 5 percent would mean 400,0(X) prosecutions If both men and women were 
required to register. About 5% percent of the respondents express a willingness 
to go to jail rather than register (another 13.8 percent are unsure whether or not 
they would go to prison) ; if as few as 2 percent would actually be willing to go 
to Jail, this would mean 160,000 new inmates (80,000 of whom would be women). 

The survey also suggests that concerns about differences in the behavior of 
men and women are unfounded. A close examination of Tables 2 and 3 shows no 
large differences In the response patterns of men and women. The only consistent 
difference is in the "unsure" column, where women appear to l)e more uncertain 
about what they will do if confronted by registration. This is not at all surprising, 
given the fact that the idea is a "new" one for many young women, while young 
men are brought up with at least somewhat of an expectation that they will have 
to serve in the military or make a positive decision not to do so. 

The survey also sought to obtain Information on the frequency of conscientious 
objector (CO) claims that would ari.se under a reactivated draft. Selective Service 
memos have speculated that perhaps as many as half of the registrants would 
request CO status. This survey suggests that such an estimate may not be 
far off: only 27 percent of the respondents to the snrvey (excluding those who 
said they would go to prison) indicated that they would not apply for CO status; 
a larger group was unsure (31.9 percent), and the largest group (41.1 percent) 
consisted of those who said that they would apply for <X) status. Once again, 
the largest difference l)€tween men and women was In the "unsure" group (36.0 
percent of the women versus only 28.2 percent of the men). 

TABLE l.-REGISTRATION: ALL RESPONDENTS' 

(In pircent] 

Decision point 
Total now 
riiistired 

Previously 
reilsttrad 

Now 
reilsttrini Unsure 

Not 
registering 

Would CO 
to prison 

Would 
leeve 

country > 

Initiation of retistration.   ... 46.5 46.5 
9.8 

(29.3) 

(30.5) 

20.8 
19.3 

(44.4) 

32.7 . 
24.5 . 

(37.8) 

(23.8) 

56.3 

69.1 

78.8 

46.5 

56.3 

69.1 

Threat of prosecution . . 

Threat of orison.... - . . . 5.5 
(17.7) 

1.6 
(5.8) 

IN =327. 
> Volunteered response. 
• Figures in parentheses ere percentages based upon only those respondents making a decision at the specified time point 

(Lc, these previously registering are excluded). 

TABLE t—REGISTRATION: MEN" 

(in percent] 

Decision point 
Total now 
registered 

Previously 
registered 

Now 
registering Unsure 

Not 
registering 

Would go 
to prison 

Would 
leave 

country > 

Initiation of registration  50.0 
59.6 

69.9 

78.9 

50.0 
9.6 

K19.2) 
10.2 

^^•?} 9.0 
(29.9) 

19.3 
17.5 

(42.2) 

30.7 . 
22.9 . 

(4X3) 

(29.9) 

Discovery by Government  50.0 

59.6 

69.9 

Threat of prosecution  

6.0 
(19.9) 

2.4 
(7.8) 

IN = 166. 
' Volunteered response ' Volunteered response. 
> Figures in parentheses are percentages based upon only thos* respondents making a decision at the specified time 

point (i.e., those previously registering are excludtd). 



ir 
TABLE 3.—REGISTRATION: WOMEN! 

(In percent] 

Decision point 
Total now 
registered 

Previously 
registered 

Now 
registering Unsure 

Not 
registering 

Would go 
to prison 

Would 
leave 

country > 

Initiation of registration 43.6 43.1 
10.0 

»(17.6) 
15.6 

(33.3) 
10.0 

(32.1) 

22.5 
21.2 

(37.3) 
16.2 

(34.5) 
15.0 

(48.1) 

34.4 . 
25.6 . 

(32.0) 

(19.9) 

OiKovery by (^vernment  53.1 

68.8 

43.1 

53.1 

68.8 Tlireatof prison  78.8 5 
(16) 

1.2 
(3.8) 

1N = 160. 
'Volunteered response. 
' Figures in parentheses are percentages based upon only those respondents making a decision at the specified time 

point (i.e., those previously registering are excluded). 

TABLE 4.-C0NSCIENTI0US OBJECTOR CUIMS 

(In percent) 

Would request 
CO status 

Would not 
request 

CO status 

Might 
request 

CO status Total 

Both men and women (N-304)  
Men only (N = 156)  
Women only (N = 147)  

               41.1 
               42.9 
                39.5 

27.0 
28.8 
24.5 

31.9 
28.2 
36.0 

100 
100 
lOO 

The conclusions to be drawn from this survey are obvious: without a massive 
enforcement program, a draft registration requirement will ')e ignored by a sub- 
stantial proportion of the target iwpulation. The necessary enforcement system 
will probably be very costly (it is interesting to speculate whether it might in 
fact be less expensive, in dollar term.s, ignoring is.sues of equity, to rai.se .salaries 
of military i)ersonnel). If the level of noncompliance is anything like that sug- 
gested by this survey, and if the existing federal justice system is used as the 
enforcement mechanism, one should expect to find that the character of the jus- 
tice system would be substantially altered; the ability of the system to conduct 
its traditional business would be in jeopardy. 

There is a second message to be found in these data. Without a threat to 
American security that produces a consensus among the citizenry (a modem day 
Pearl Harbor such as the seizure of the Alaskan oil fields by Soviet backed 
Afghan troops), there is likely to l)e massive numbers of requests for conscien- 
tious objector status. The recently relea.sed memos which were prepared for the 
Selective Service System suggest that officials are concerned about this problem; 
however, the memos also make it clear that no one has any practical ideas of how 
to deal with the problem. If nothing else, this dilemma makes clear the inherent 
problems of a peacetime draft with a iiolitically conscious citizenry. 

Mr. CARR. We are in the middle of a census and have asked eveir 
question under the .sun, so why can't we ask the Americans through 
polling procedures what the consequences of the registration procedure 
will he ? You can't have it both ways. You can't determine a policy and 
then not answer questions about that policy, pleading ignorance. 

Mr. FRIEDMAK. Don't mi.sunderstand. For all I know, this kind of 
investigation, survey, has been going on. I don't know. 

I think one of the reasons for the limitation on the testimony was 
that the available body coming down to address you was myself. 

Mr. CARR. I don't mean to Iw hard on you, Mr. Friedman. We had so 
little time in making our congressional decision. 

I know the chairman of this committee and our efforts to get this 
kind of information out of the Department of Justice has not worked. 
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One thing about the dumping ground thing that bothers me is that 
it appears, first, that during the Vietnam war, notwithstanding this 
kind of a policy, enlistment was an alternative to prosecution. I believe 
that you will be able to do some study of that phenomena as well. 
It may not have been as a result of a U.S. attorney saying, OK, fellow, 
why don't you enlist, and we will forget this whole thing. But, rather, 
my experience as a selective service attorney in those days was that the 
U.S. attorney would go to the judge and quietly suggest that if the 
judge got the fellow to enlist they wouldn't object. Aiw so I think- 

Ir. FRIEDMAN. If I may interrupt you. Congressman, you are not 
talking about a straight-out criminal violation such as bank robbery. 

Mr. CARR. NO ; I'm talking about draft-related cases. 
Mr. FRIEDMAN. This doesn't apply to draft-related cases. In most 

draft-related cases he is under an outstanding induction order of 
some sort. It's not the equivalent. There is a big difference between 
enlisting and submitting to induction. 

Mr. CARR. Thank you for your clarification. I misunderstood what 
you said. 

I would like to make a comment. For crimes unrelated to military 
registration, many of which are State crimes and State prosecutions, 
there is this phenomenon of dumping, and it goes on today, severely 
hampering the best efforts of an all-volunteer force. 

Mr. FRIEDMAN. This is why the Defense Department's policy is 
not just directed to the Federal Government. Our manual sjjeaks only 
to our U.S. attorneys, but the Defense Department policy has been 
across the board, both Federal and State. 

Mr. CARR. I understand that; but I also add to the record that the 
recruitment quotas imposed on these very unfortunate recruiting of- 
ficers aroimd the country, with a great deal of pressure, putting their 
career on the line, compromises that policy. 

I think you have a serious proolem, that hopefully the Justice 
Department could exert leaderehip. 

Mr. KASTENMEIER. I would like to comment: Paradoxically, if we go 
to a draft course we can no longer be said to be interested, as you 
suggested in your testimony, in individuals who enlist under coerced 
conditions not being properly motivated to become an effective mem- 
ber of the Armed Forces. We are no longer interested in motivating 
people. When you have a draft you take people whether or not they 
are motivated. At that point your rationale goes out the window. 

Mr. FRIEDMAN. We would probably change the manual to say as 
required: "Those who have demonstrated criminally antisocial be- 
havior, are not fit to be put into the barracks with other soldiers, and 
we don't want to subject the Army and people in it to that kind of 
relationship." 

Mr. KASTENMEIER. I understand your answer. Thank you, Mr. 
Friedman. 

I realize your limitations here this morning in terms of your ability 
to respond to all questions that we might like to ask. We will be pur- 
suing this with the Attorney General further, and hopefully before 
many days go by we will be able in our followup hearings to get a 
more comprehensive policy statement from the Department as well 
as from Selective Service and the administration. Hopefully all this 
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will occur before we vote on the matter. I don't know if that is possi- 
ble or not, but we will attempt to do so. 

We are glad you did come to Madison, Mr. Friedman. Thank you 
for your testimony. 

Next the chairman would like to introduce Judy Goldsmith, vice 
president of the National Organization for Women. She is a native of 
Wisconsin, received her B.S. from the University of Wisconsin, Stevens 
Point, and went on for a masters at the State University of New York. 

We have your statement which we will be happy to accept for the 
record. 

[The statement of Ms. Goldsmith follows:] 

STATEMENT BY JUDY GOLDSMITH, VICE PRESIDENT-EXECUTIVE 

I am pleased to appear before you today to address the question of women and 
the draft registration as it relates to ciril rights and tlie administration of justice. 
As Vice President-Executive of the National Organization for Women, the largest 
national organization dedicated to the eradication of sex discrimination, I am 
representing over 100,000 women and men in this country who are committed to 
equality for women. 

The National Organization for Women opposes a reinstatement of the draft 
registration. And, since a registration serves no other purpose than as a prepara- 
tion for a draft, we are also saying that we opiwse the draft. We oppose it 
strungly, and we Oppose it for l>oLh men and women. 

NOW is against the registration of young people precisely because it is a re- 
spouse which stimulates an environment of preparation for war. Too many of us 
still remember the senseless killing and destruction in Vietnam—which NOW 
also protested—and believe that violence is too easily seen as the "ultimate solu- 
tion." We reject that solution, and believe that too many are willing to wage war 
with others' lives. National defense and self defense is one thing; aggression for 
economic self-interest is quite another. To fight a war for oil is to deny that the 
inherent rights of all human beings must take precedence over tb-i economic 
self-interest of a few. 

In short, we do not believe that the present situation is one which Justifies 
disrupting or endangering the lives of our nation's youth. 

Further, if the objective Is really to increase the number of people capable of 
being mobilized in a short period of time and to improve the quality of the na- 
tional defense, the easiest way to accomplish this without increasing the war 
atmosphere in the world and without involuntarily disrupting the lives of young 
people is to remove the sex discriminatory restrictions on women in the military. 
Without these practices, women recruits would be in far greater supply and of a 
higher caliber than additional male recruits. Under existing practices, female 
numbers are depressed to a current 8 percent of the armed forces (programmed 
to increase to about 13 percent by 1»85.) The current discriminatory practices 
are based upon outmoded concepts of both women's role and combat. 

Tlie caliber of women recruits is consistently higher than that of their male 
counterparts. Women score higher on military entrance tests, have a significant- 
ly higher education level, and once in the service, present lewer disciplinary 
problems and lose less time from active duty. The discrimination against women 
lu our society and in the military also costs our nation untold millions, pos- 
sibly billions of dollars each year in recruitment costs. The Army, for example, 
spends $3,700 to recruit what it terms a high quality male—for a high quality 
female recruit it spends $150. 

We therefore maintain that, if the discriminatory practices that limit women's 
l>articipation were removed, the quantity of the personnel in the All Voluneer 
Force as well as the quality would be higher, and the ability of the AVF to 
provide a secure national defense for the nation corre8|K)ndingly improved. 

There is another problem which has been getting increased attention recently. 
It appears that the real weakness in our present military preparedness is the 
problem of retaining skilled iiersonnel in critical areas. 

An article by former Wisconsin Congressman and Secretary of Defense Melvin 
Laird, recently appeared in the Washington Post. In it, recalling that one of 
his last acts as Secretary of Defense was to end draft calls, he remarks that 
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•'with that step, the United States embarked on one of the more important ven- 
tures in its recent history: we would endeavor to become the first nation In 
modern times to maintain a large standing military on an all-volunteer basis." 

However, outlining some problems that have developed with the original con- 
cept, he says, "Retaining qualified people after their first, second, and third 
enlistments is an acute problem and will get worse unless remedial action is 
taken. The services have been losing over 75 percent of those completing their 
first enlistment since ISTS. About 30 percent of males enlisting do not even com- 
plete the first term." It is interesting that Mr. Laird specifies "males," because 
again. In regard to retention, the record for women in the military service is 
better than that for men. 

But retention is a very serious problem. A Wall Street Journal editorial of a 
mouth ago, agrees that "the most pressing problem of the armed services is 
that they are bleeding dry of exi)erienced personnel. The most skilled service- 
men—who operate and maintain sophisticated submarines, electronic equipment, 
planes, computers, and the like—are leaving the military in record numbers." 
The editorial concludes, "Even if we relnstltuted a full peacetime draft, we 
would still face the retention problem for experienced personnel. If we are 
to maintain a serious fighting force, the immediate problem is to retain the 
skilled servicemen we already have . . ." The problem has been, of course, that 
military pay has not kept pace either with inflation or with the comparable 
civilian job market. In that, it is simply another extension of the economic 
crisis that plagues our nation. But clearly a draft, which has an even lower 
retention level, is not the answer. 

I have focused thus far on NOW's contention that the present call for a regis- 
tration or subsequent draft is first, unnecessary and unjustified, and second, 
not a solution to the real problems with our state of military preparedness. 

I would like now to address another issue that Is of profound concern to us, 
and one which has been raised by the Administration's proposal to register 
women. 

We believe that the question of including women has diverted attention from 
the real question, which is whether there should be a registration at all. 

But beyond that, as an organization committed to equality between the sexes 
In this country, we must address the question of women and conscription. And 
our conclusion, based on NOW's purpose and policy. Is that if there is regis- 
tration and/or draft, that as with any governmental action. It must treat the 
sexes equally. In other words, women must be included. 

I should like to make very clear, however, that if registration Is relnstltuted, 
and if it does Include women, we would not then support it, since we oppose 
this call for a registration, for the reasons stated earlier. We would simply have 
n non-sexist registration to be opposed to, rather than a sexist one. 

However, the question of including women raises a number of issues that have 
received widespread attention since the President first opposed It, and NOW's 
position is this: 

If a registration and draft Is instituted, we believe that it must Include women. 
As a matter of fairness and equity, no draft or registration that excludes one 
half of the population In 1980 simply on the basis of gender could be deemed 
fair. Young people who have common aspirations, hopes, and education will 
resent women l)elng excluded. Women will pay with more limited opportunities 
and rights. Our nation will pay by limiting its resources. All will pay by the 
constant exclusion of females and their priorities from the nation's decision- 
making. 

Any registration or draft that excluded females would be challenged as an 
unconstitutional denial of rights under the Fifth Amendment. Two developments 
since the termination of the Vietnam-era draft weigh heavily on the question 
of women's inclusion In any future registration and draft Jind lead to the con- 
clusion that excluding women would be found unconstitutional. 

The first of these was the establishment in 1976 by the Supreme Court of a 
more stringent review standard for sex-biased dassiflcatlon and the subsequent 
application of thl.s standard to legislation containing sex-biased olassificatlons. 
The second development Is the consistently high i)erformance of women in all 
military categories to which they have been admitted as the resiilt of recent 
changes in military policy. I wUl not expand upon this second development as 
being less germane to the focus of this Committee, except to say that the present 
and historical contributions of women to our nation's military services have been 
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ontstapding, and no one, at any level, has seriously proposed that women should 
not continue to play an active part. 

There Is no doubt that any attempt to Institute registration and a draft exclud- 
ing women would result in legal action, and one of the legal problems would arise 
as a result of the form the Administration's recommendations have taken in 
regard to inclusion of women. They propose the registering of all women in the 
affected age category, equally with men. However, they anticipate actually draft- 
ing wqmen in much smaller numbers, in a ratio of approximately 1 to 5. Further, 
they have stated that they have no intention of asking for removal of the comtvat 
bar, meaning that if women are drafted, they would not be assigned to combat 
units. The inconsistency Is intolerable and the legal ramifications of that Incon- 
sistency are clear: either the sexes are treated equally or they are not; either 
women and men are included on an equal basis at ail stages or they are not. This 
"now we're equal, now we're not" approach will create confusion, resentment, 
and legal turmoil. 

And even as we maintain that justice as well as pragmatic considerations 
necessitate the equal inclusion of women, we realize the Irony Inherent in re- 
quiring such sacrifice from the more than half the nation's population which is 
not yet included in the protections of its Constitution. There are those who are 
saying, "Well, if you want equal rights, you also have to take equal responsibili- 
ties." No one knows that better than women. We have increasingly taken on a 
fair share, and more than fair share, of domestic responsibilities, financial re- 
sponsibilities, civic responsibilities, citizens' responsibilities. We have the respon- 
sibilities ; we don't have the rights. Two hundred and four years after this 
nation's founding, we are not yet in the Constitution, and the fjqual Rights 
Amendment is not yet ratified, though some people are clearly acting as if it is 
and demanding eqiual sacrifice of women when there is no equal protection. 

The resentment that many women consequently feel is likely to be a factor 
In their reaction to the requirement to register, along with their attitudes about 
the justifiability of the military situation that gives rise to the call for a registra- 
tion. Women who are concerned about serving in the military without equal pro- 
tection of the laws are justified in their concerns. Ironically, the combat bar 
pirts women in greater jeopardy, not less. While women may not be assigned to 
"front line" combat units, they will still be somewhere in combat areas. And 
since, with the increasingly technological nature of modern warfare, the "front 
line" is more and more difficult to Identify and define, they will be exposed to 
the dangers of combat. They will do it at considerable disadvantage, however, 
because they will not have had the combat training adequate to defend them- 
selves, nor will they have the advantage of benefits and fipportunities for ad- 
vancement available only to those who hold combat-designed positions. 

This nation must recognize realities. We know that the pool of available 
young men will decline 25 percent in the next dozen years. We know, too, that 
women today ore an essential part of our uation'vs work force and are a key 
part of the trained and trainable technical pool of young people required to 
operate a modem military. In the past we have deluded ourselves that women 
were protected from the ugliness of war. They were not—they have served, 
they do serve, and. as each day passes, the likelihood of their serving—in every 
capacity, as volunteers or draftees—Increases. 

Therefore the questions of ju.stice. Constitutionality, and civil rights that 
relate to conscription must now include women. In the past, where exclusion of 
women was challenged on constitutional grounds, it was upheld with little 
analysis. That has changed. 

Reality has ended the deliate about whether women will serve in the military. 
They do and will, but at what co.st to themselves"? 

TESTIMONY OF JUDY GWLDSMITH, EXECUTIVE VICE PRESIDENT, 
NATIONAL ORGANIZATION FOR WOMEN 

Ms. GOLDSMITH. Tliank you very much, Mr. Chairman. 
It's indeed a pleasure to appear before your committee this morn- 

ing, and particularly a pleasure to appear in my home State from 
which I am temporarily displaced wiiile I serve my term of office in 
Wasliington. 
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I am pleased to be able to appear before you today to address the 
question of women and the draft registration as it relates to civil 
rights and the administration of justice. As vice president-executive 
of the National Organization for Women, the largest national organi- 
zation dedicated to the ei-adication of sex discrimination, 1 am repre- 
senting over 100,000 women and men in this country who are 
committed to equality for women. 

The National Organization for Women opposes a reinstatement of 
the di^aft registration. And, since a registration serves no other pur- 
pose than as a preparation for a draft, we are also saying that we 
oppose the draft. We oppose it strongly, and wc oppose it for Doth men 
and women. 

NOW is against the registi-ation of young people precisely because 
it is a response which stimulates an environment of prepai-ation for 
war. Too many of us still remember the senseless killing and destruc- 
tion in Vietnam—which NOW also protested—and believe that 
violence is too easily seen as the "ultimate solution." We reject that 
solution, and believe that too many are willing to wage war with 
others' lives. National defense and self defense is one thing; aggression 
for economic self-interest is quite another. To fight a war for oil is to 
deny that the inherent rights of all human beings must take precedence 
over the economic self-interest of a few. 

In short, we do not believe that the present situation is one which 
justifies disrupting or endangering the lives of our Nation's youth. 

Further, if the objective is really to increase the number of people 
capable of being mobilized in a short period of time and to improve 
the quality of the national defense, the easiest way to accomplish this 
without increasing the war atmosphere in the world and without in- 
voluntarily disrupting the lives of young people is to remove the sex 
discriminatory restrictions on women in the military. Without these 
practices, women recruits would be in far greater supply and of a 
higher caliber than additional male recruits. Under existing practices, 
female numbers are depressed to a current 8 percent of the Armed 
Forces—programed to increase to about 13 percent by 1985. The cur- 
rent discriminatory practices are based upon outmoded concepts of 
both women's role and combat. 

The caliber of women recruits is consistently higher than that of 
their male counterparts. Women score higher on military entrance 
tests, have a significantly higher education level, and once in the serv- 
ice, present fewer disciplinary problems and lose less time from active 
duty. The discrimination against women in our society and in the 
military also costs our Nation untold millions, possibly billions of 
dollars each year in recruitment costs. The Army, for example, spends 
$3,700 to recruit what it terms a high quality male—for a high quality 
female recruit, it spends $150. 

We therefore maintain that, if the discriminatory practices that 
limit women's participation were removed, the quantity of the person- 
nel in the All-Volunteer Force as well as the quality would be higher, 
and the ability of the AVF to provide a secure national defense for 
the Nation correspondingly improved. 

There is another problem which has been getting increased atten- 
tion recently. It appears that the real weakness in our present military 
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preparedness is the problem of retaining skilled personnel in critical 
areas. 

An article by former Wisconsin Congressman and Secretary of 
Defense Melvin Laird, i-ecently appeared in the Washington Post. In 
it, recalling tliat one of his last acts as Secretary of Defense was to 
end draft calls, he remarks that "with that step, the United States 
embarked on one of the more important ventures in its i-ecent history: 
We would endeavor to become the first nation in modem times to 
maintain a large standing military on an all-volunteer basis." 

However, outlining some problems that have developed with the 
original concept, he says, "Retaining qualified people after their first, 
second, and third enlistments is an acute problem and will get worse 
unless remedial action is taken. The services have been losing over 75 
percent of those completing their first enlistment since 1976. About 
SO percent of males enlisting do not even complete the first term." 

It is interesting that Mr. Laird specifies "males," because again, in 
regard to retention, the record for women in the military service is 
better than that for men. 

But retention is a very serious problem. A Wall Street Journal edi- 
torial of a month ago. agrees that: 

The most pressing problem of the armed services Is that they are bleeding 
dry of experienced personnel. The mo.st skilled servicemen-—who operate and 
maintain sophisticated submarines, electronic equipment, planes, computers, and 
the like—are leaving the military in record numbers. 

The editorial concludes: 
Even if we reinstituted a full peacetime draft, we would still face the reten- 

tion problem for experienced personnel. If we iare to maintain a serious fighting 
force, the immediate problem is to retain the skilled sen-icemen wa already 
liave • • •. 

The problem has been, of course, that military pay has not kept 
pace either with inflation or with the comparable civilian job market. 
In that, it is simply another extension of the economic crisis that 
plagues our Nation. But clearly a draft, which has an even lower re- 
tention level, is not the answer. 

I have focused thus far on NOW's contention that the present call 
for a registration or subsequent draft is first, unnecessary and unjusti- 
fied, and second, not a solution to the real problems with our state of 
military preparedness. 

I would like now to address another issue that is of profound con- 
cern to us, and one which has been raised by the administration's pro- 
posal to register women. 

We believe that the question of including women has diverted 
attention from the real question, which is whether there should be a 
registration at all. 

But beyond that, as an organization committed to equality between 
the sexes in this country, we must address the qtiestion of women and 
conscription. And our conclusion, based on NOW's purpose and policy, 
is that if there is registration and/or draft, that as with any govern- 
mental action, it must treat the sexes equally. In other words, women 
must be included. 

I should like to make very clear, however, that if registration is rein- 
stituted, and if it does include women, we would not then support it. 
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since we oppose this call for a registration, for the reasons stated 
earlier. We would simply have a non-sexist registration to be opposed 
to, rather than a sexist one. 

However, the question of including women raises a number of issues 
that have received widespread attention since the President first op- 
posed it, and NOW's position is this: 

If a registration and draft is instituted, we believe that it must 
include women. As a matter of fairness and equity, no draft or regis- 
tration that excludes one half of the population in 1980 simply on the 
basis of gender could be deemed fair. Young people who have common 
aspirations, hopes, and education will resent women being excluded. 
Women will pay with more limited opportunities and rights. Our 
Nation will pay by limiting its resources. All will pay by the constant 
exclusion of females and their priorities from the Nation's 
decisionmaking. 

Any registration or draft that excluded females would be challenged 
as an unconstitutional denial of rights under the fifth amendment. 
Two developments since the termination of the Vietnam era draft 
weigh heavily on the question of women's inclusion in any future 
registration and draft and lead to the conclusion that excluding 
women would be found unconstitutional. 

The first of these was the establishment in 1976 by the Supreme 
Court of a more stringent review standard for sex-based classification 
and the subsequent application of this standard to legislation contain- 
ing sex-based classifications. 

The second development is the consistently high performance of 
women in all military categories to which they have been admitted as 
the result of recent changes in military policy. I will not expand upon 
this second development as being less germane to the focus of this com- 
mittee, except to say that the present and historical contributions of 
women to our Nation's military services have been outstanding, and no 
one, at any level, has seriously proposed that women should not con- 
tinue to play an active part. 

There is no doubt tnat any attempt to institute registration and a 
draft excluding women would result in legal action, and one of the 
legal problems would arise as a result of the form the Administra- 

tion's recommendations have taken in regard to inclusion of women. 
They propose the registering of all women in the affected age cate- 

gory, equally with men. However, they anticipate actually drafting 
women in much smaller numbere, in a ratio of approximately 1 to 5. 
Further, they have stated that they have no intention of asking for 
removal of the combat bar. meaning that if women are drafted, they 
would not be assigned to combat units. The inconsistency is intolerable, 
and the legal ramifications of that inconsistency are clear: either the 
sexes are treated equally or they are not; either women and men are 
included on an equal basis at all stages or they are not. This "now 
we're equal, now weVe not" approach will create confusion, resent- 
ment, and legal turmoil. 

And even as we maintain that justice as well as pragmatic considera- 
tions necessitate the equal inclusion of women, we realize the irony 
inherent in requiring such sacrifice from the more than half the Na- 
tion's population which is not yet included in the protections of its 
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Constitution. There are those who are saying, "Well, if you want equal 
rights, you also have to take equal responsibilities." ^«^o one knows that 
better than women. We have increasingly taken on a fair share, and 
more than fair share, of domestic responsibilities, financial respoosi- 
bilities, civic responsibilities, citizens' responsibilities. We have the 
responsibilities; we don't have the rights. Two hundred and four years 
after this Nation's founding, we are not yet in the Constitution, and 
the Equal Rights Amendment is not yet ratified, though some people 
are clearly acting as if it is and demanding equal sacrifice of women 
when there is no equal protection. 

The resentment that many women consequently feel is likely to be 
a factor in their reaction to the requirement to register, along with 
their attitudes about the justifiability of the military situation that 
gives rise to the call for a refristration. Women who are concerned about 
serving in the military without equal protection of the laws are justi- 
fied in their concerns. Ironically, the combat bar puts women in greater 
jeopardy, not less. While women may not be assigned to "front line" 
combat units, they will still be somewhere in combat areas. And since, 
with the increasingly technological nature of modern warfare, the 
"front line" is more and more difficult to identify and define, they will 
be exposed to the dangei-s of combat. They will do it as considerable 
disadvantage, however, because they will not have had the combat 
training adequate to defend themselves, nor will they have the ad- 
vantage of benefits and opportunities for advancement available only 
to those who hold combat-designed positions. 

This Nation must recognize realities. We know that the pool of avail- 
able young men will decline 25 percent in the next dozen yeare. We 
know, too, that women today are an essential part of our Nation's work 
force and are a key part of the trained and trainable technical pool of 
young people required to operate a modern military. In the past we 
have deluded oui-selves that women were protecteti from the ugliness 
of war. They were not—they have served, they do serve, and, as each 
day passes, the likelihood of their serving—in every capacity, as volun- 
teers or draftees—increases. 

Therefore the questions of justice, constitutionality, and civil rights 
that relate to conscription must, now include women. In the past, 
where exclusion of women was challenged on constitutional grounds, 
it was upheld with little analysis. That has changed. 

Reality has ended the debate about whether women will serve in the 
military. They do and will, but at what cost to themselves? 

Mr. KASTENMEIER. Thank you. This has been an excellent statement. 
I am interested in the event that we have registration or subse- 

quently a draft, and women are not included, what legal plans you 
have. I think you indicated you might plan to challenge it as un- 
constitutional. 

Ms. GOLDSMITH. Yes. Since our organizational bylaws require that 
a suit of such ninfniit'ide would have •o lie approved by our national 
board of directors, I cannot say specifically that we would ourselves 
challenge it. There is a very good possibility, and should there be such 
a suit by any other party we would support it. 

The ACLU has already indicated that it will sue if a male-only 
registration were instituted, and we will support that. 
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Mr. KASTENMEIER. I don't know if you have given thought to this 
or not, because I think there is a considerable likelihood of something 
happening: registration being reinstituted without reference to 
women. 

Ms. GOLDSMITH. Yes. 
Mr. KASTENMEIER. Whether you have given much thought as to 

whether you're likely to prevail on a constitutional challenge or 
whether the enactment of the equal rights amendment would either 
help or not matter with reference to standing of such a suit on chal- 
lenging this distinction. Do you think it would matter whether or not 
ERA were enacted ? 

Ms. GOLDSMITH. Whether it would matter to such a suit, or to the 
question of registration? 

Mr. KIASTENMEIER. Whether it would matter as far as the success 
of such a challenge, 

Ms. GOLDSMITH. I believe that it would. What has stood in our way 
for all of these years is the persistent refusal of the Supreme Court 
to declare women as a suspect classification as they have done with 
race and other categories under the 14th amendment. That is the main 
reason we need the equal rights amendment attached to the Constitu- 
tion, so that women are covered under the Constitution. 

If the ERA were passed it would have the same effect. It's clear that 
male-only registration or draft does in fact disadvantage both sexes. 

If I could take one moment to clarify one aspect of our position. 
There have been people who misimderstood and thought that we are 
"for women in combat" because we feel that the combat bar must be 
removed. But we are opposed to women in combat and we are opposed 
to men in combat. We believe strongly if people feel that war is bad, 
if war is a terrible experience, it's a terrible experience for people and 
clearly that applies to men just as much as to women. 

The fact is the women in the military are not protected by it. 
Women are allowed to be in combat support units but if the enemy 
is ungracious and attacks from the i-ear they have no defense. The 
combat bar provides women with no real protection and as we have 
said, women will continue participating in the military and will be 
subject to jeopardy. 

They pay by reduced opportunities both within the military—^there 
are approximately 70 to 75 percent of the positions closed to women 
because they are either combat positions or can only be gotten through 
a combat designation. 

Women suffer that discrimination and men suffer the discrimina- 
tion of being the ones, if there is a male-only draft instituted, as 
being the ones calle-d upon to make that special sacrifice. 

I believe presently it cannot be justified even on a constitutional 
basis and I believe that such a challenge to a male-only draft would 
be made. 

Mr. CARR. I would like to congratulate you on an excellent state- 
ment. I particularly liked your focusing on the retention versus re- 
placement strategy. I don't think it is efficient from a military point of 
view or from an economic or energy point of view to focus your 
resources on replacement rather than retention. 
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However, if that is the case, it implies that NOW supports in- 
creasing the incentives available to the i-etention policy and while 
you get quite close to it in your statement, you don't hit the nail on the 
head. Is there a need for equivocation or can you explicitly state that 
NOW supports improved mcentives to maintain the All-Volunteer 
Force? 

Ms. GOLDSMITH. Yes, we do. Our positions historically have always 
supported a good wage for working people and the people in tne 
miJitary, particularly the people at advanced levels are not nmking 
a decent wage and are paj'ing for the privilege of staying in the mili- 
tary. There is another impact I didn't state specilically in the 
testimony. 

Much of our equipment and hardware, like many of our ships 
and airplanes, would not be usable if we have a military crisis because 
there are not the experienced military pereonnel to use them. 

There has been talk of battleships being taken out of mothballs, and 
the response of the Department of Defense has been that is not justified 
because we don't have the skilled personnel to operate the ones we 
presently have. 

Mr. CARR. I thank you for that explanation on your testimony. I do, 
however, think that there has been, by all people—I hate to use these 
stereotypes—the liberal end of the spectrum has not supported in- 
creased military budgets even to the extent of increasing the pay 
incentives for an All-Volunteer Force and have thus helped to under- 
mine the All-Volunteer Force quite efficiently, I think. 

The consei-vativist end of the spe^'trum has not liked the All-Volun- 
ter Force to begin with and was not unhappy that Congress didn't 
^ve adequate attention to that. I think now they could be a poor leader 
in correcting that oversight. 

Ms. GoLDSMrrH. We feel it would be possible to raise the pay of 
affected categories to a reasonable level if we spent less on hardware. 

Mr. CARR. Second, I'm glad you enlisted the support of the Depart- 
ment of Defense. I think it ought to be stated to repeal the legislative 
prohibitions against women in combat. 

That is one we can't lay on the administration. That is a congres- 
sional decision, congressional imposition and your organization, I 
think, can be an important ally in getting rid of it. 

I think it is important to note, however, that the people in the 
Congress who have the greatest interest in the draft also tend to be 
the people in the Congress who undermine the pool of available talent 
by being the people in the Congress who will not report out a bill 
to repeal the combat prohibition for women. 

Ms. GrOLDSMiTH. I have noticed that  
Mr, CARR. They are the people in Congress who are engaging in the 

self-fulfilling prophecy on two grounds, that retention, availability 
and attractiveness, both men and women, is strapped and handicapped 
and then when it doesn't meet its promise, they say it didn't work and 
now we are back to the draft again. 

I welcome your statement and your support and I have no further 
questions. 

Mr. KASTENMEIER. Thank you, Ms. Goldsmith. 
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The Chair is sorry to announce that Mr. Railsback's plane was 
caught in Chicago. Because of the snow, he will not be able to get up 
here for the hearing. We will have to catch up with him in Washington. 

I would like to ask the witnesses to summarize their statements so 
we can get through all of those who need to be heard this morning. 

At this point, I would like to call a distinguished attorney, Mr. 
Curry First, who is a practicing lawyer from Milwaukee, in the law 
first of Perry, First Reiher & Lemer. Since 1970 he has represented 
a number of selective service registrants, both administratively and 
in court, and he is familiar with the implications of law affecting 
people who might be called upon to register. 

We do have your statement, together with attachments. It is very 
interesting and useful and those will be accepted and made part of 
the record. 

[The statement of Mr. Curry First follows:] 

STATEMENT BY CUBBY FIBST. ATTOBNEY 

INTRODUCTION 

The people of this country are presently in the process of ai;ain considering 
Issues surrounding the draft and militarism—registering bodies for military 
service, changes in the historical treatment of individuals conscientiously op- 
posed to participation in war of any form, and the mobilization of various re- 
sources and Institutions to accomplish these ends. Lest anyone underestimate 
the slgntflcante of registration at this time, one need only look to the comments of 
National Security Advisor Brzezinski on the need for new military strategies.* 

As we discuss reinstitutlng draft registration and everything that portends, it 
Is incumbent the people and public officials step back and look at the costs. Com- 
pulsory registration and its aftermath will inevitably affect our constitutional 
guarantees. The Fifth Amendment to the United States Constitution provides 
the government shall not deprive any person of liberty without due process of 
law. Registration affects our liberties; its reinstitution must be examined within 
the confines of due process protection. Our Constitution in the First Amend- 
ment protects religious litierties and freedoms and those have been broadly de- 
fined to include deeply held moral and ethical beliefs. This Subcommittee on Civil 
Ijiberties must focus on these, our most basic human and dvil liberties. 

In retlilnking registration and the draft, numerous legal/political issues dem- 
onstrate the extreme price of reopening our country to registration, selective serv- 
ice, and our local boards. It is one thing for the Congress to begin registration; 
it is quite another to do so without an objective, exacting scrutiny of the enor- 
moTLs human and institutional expenses that must he incurred. I will attempt to 
identify and elaborate on some of these legal issues. These issues are all negative 
costs to reinstitutlng registration. Registration is not Innocuous, indeed, it is only 
fair to precede the word with draft as it is draft registration. The legal issues 
Involved Include: 

(1) The human, institutional, and monetary resources that must be mobilized 
to effect draft registration and deal with the anticipated tens of thousands of 
resisters or non-registrants; 

(ii) Male only draft registration will inevitably create not only significant 
litigation and the praspect of an unconstitutional ruling, but also lend .support to 
even greater resistance; 

(Hi) Reinstitutlng draft registration will produce the concomitant free speech 
First Amendment issue of what to do with those who speak out against registra- 
tion and urge our youth to resist; 

> ". . . twsrfnnliiB of a serlouB review manlfestlnir Itself In the Secretary of DefenBe'si 
defense posture statement. . . . belne ahle to resnond to nnrlear threats In a flexthle man- 
ner ... I am saying that the United States. In oriier to maintain etfertlve deterrents 
has to have choices which trive us a wliier rantre a' opt'ons than elf^T n sp«smn>itc 
nuclear exchange or a limited conventional war." New York Times. Week In Review 
March 30, 1080. col. 6. p. 8. 



(Iv) Legal effect of draft registration with or without exemption for indlvld- 
uals conscientiously opposed to participation in war in any form; 

(v) Applicable statute uf limitations and "continuing offense" Issue; 
(vi) State of mind whether the law will require specific intent or some other 

element in successfully prosecuting a non-registrant 
The present law—the 11*07 Selective Service Act—in 50 U.S.C. §451 et seq. 

re<iuires every male citizen of the United States and every male person in the 
United States, who on the day or day^ fixed i)y presidential proclamation for 
registration is between 18 and 28 years of age, must roister. The days for regis- 
tration as set by presidential proclamation in the Code of Federal Regulations 
provides the duty to register is a continuing one in that males must register 
within five days of attaining the age of eighteen. Registration occurred at the 
offices of Selective Service local lioards. Registration was accomplished by the 
registrant writing his name and place of residence on SSS Form 4 and the regis- 
trar (local board clerk) filling out the Registration Card SSS Form 1 based on 
the information provided liy the registrant and on personal observation. After 
giving the male a Selective Service number, the local board would mail each reg- 
istrant his Registration Certificate SS Form 2. 

This certificate is to be mailed within five days after receiving the Sriective 
Service number and the statute contemplates making of "rules and regula- 
tions . . . relating to the . . . possession of such certificate" including registra- 
tion certificates and prescrilies a criminal penalty for violation of those rules and 
regulations. 32 CFR § 1617.1 states every person required to register must have 
his certificate "in his personal possession at all times," and invariably led to the 
question—"what do I do in the shower?" The criminal penalty for nonpossession 
is the same as not registering and is set forth in 50 U.S.C. $ 462 and carries a 
maximum punishment upon conviction of imprisonment for not more than five 
years or a fine of not more than $10,000 or by both such fine and imprisonment. 
The elements of the nonregistration criminal offense are : 

(i) The proscribed intent, in this case knowingly or willfully :' 
(ii) Refusal or failure to fulfill one of the requirements relating to registra- 

tion including the duty to present oneself for registration and the duty to give 
required information; and 

(iii) That the defendant was a person required to be registered under the 
statute. 

BESISTAN-CE  AND IMPACT ON  FEDERAL JUDICIARY,  DEPARTMENT OF JUSTICF^ AND 
ORIMINAX JUSTICE  SYSTEM 

Congressperson Kastenmeier's statement of March 26. 1080, prophetically 
raised the question—"Are we in danger of creating a whole new class of crim- 
inalsV" He hyiwthesized that if there is two iwrcent draft registration resist- 
ance and if we require only 19 and 20 year old males to regrlster, then the new 
criminal class is composed of nearly 80,000 young people in this country. Present- 
ly the federal courts annually have nearly 40,000 new criminal cases filed and 
the present population of the U.S. Bureau of Prisons is approximately 24,000. 
What will be the Impact of draft registration and concomitant resistance on the 
federal appellate and trial judiciary (including law clerks, clerks of courts, filing 
cabinets, and enhanced delay of all civil ca.ses), caseloads of assistant United 
States attorneys, speedy trial act, work assignments of FBI agents, U.S. parole 
and probation offices. Bureau of Prisons population and personnel, U.S. tax- 
|)«yer funds to court appointed attorneys for indigent defendants, etc.? One 
Immediately questions the President's projection that $13 million will be suf- 
ficient funds to reinstitute draft registration. Of course, the greatest cost and 
the biggest human Impact will be on those individuals who resist and become 
stigmatized for life as criminals. 

How did this country during Vietnam deal with the tens of thousands of re- 
sisters. As an example. In the United States District Court in fiscal year 1971. 
there were 2,973 total defendants. Well over one-half 1,937 were not convicted. 
Significantly, of this 1,937 figure, 1,701 were dismissed prior to having a trial 
before a federal judge or a jury. Accordingly, of the 2.973 men indicted, only 
1,036 were convicted and this percent is at great variance from the normal 
percentage rate of federal defendants convicted. What do these figures suggest 
about the system: 

• See KaohelauH T. VnUed atatet, 389 F.2d 495 (9tb Clr. 1968). 
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(1) The 2,073 total defendants is miniscule in terms of the total nninber 
of people who were resisters. Even of those araft resisters who became federal 
defendants, the federal judicial and criminal justice system evidentally realized 
it could not cope with close to 3,000 felony cases added in one year; the result 
was a very low percentage of convictions. These figures suggest a paradox 
because the total number of men indicted is obviously much, much smaller than 
the total number of men who refused induction. The apparent reason for the 
low number of indictments at 2,973 is that the entire federal criminal justice 
system knew it could not handle in any sense of the word the number of resisters. 
Accordingly, for numerous reasons, the system did not indict or charge the 
majority of men who refused induction as the cases were sent back based on 
technical legal deficiencies by assistant United States attorneys to the local 
boards. But even this practice creates serious human/legal issues. It creates an 
equal protection issue of selective prosecution. One's sense of fairness towards 
government is disturbed recognizing others similarly situated avoided prosecu- 
tion. 

It would seem that if we are going to be serious about draft registration and 
make failure to register a federal crime, then we must apply the law equally 
and fairly across-the-board. All this apparently suggests that resuming draft 
registration is indeed egregious and that the projwnents of resumption must 
make an extremely compelling case.' 

EQUAL PROTECTION LEGAL ISSUES A8B0CLATED WITH MALE ONLY DBAFT KB0I8TKATI0N 

Although men in the past have constitutionally challenged male only draft 
registration or induction and although those challenges have without exception 
failed,' those challenges are out of date based on United States Supreme Court 
law, vis-a-vis, sex discrimination within the last three-flve years. For example, 
in Craig v. Boren, 429 U.S. 190 (1977), the Supreme Court held a state law 
prohibiting the sale of 3.2 percent beer to males under the age of twenty-one 
and to females under the age of eighteen lack sufiBcient rational justification 
and was unconstitutional under the equal protection clause of the Fourteenth 
Amendment to the United States Constitution. The court held the Oklahoma 
state statute gender-based dliTerential constituted an invidious discrimination 
against males eighteen-twenty years of age in violation of the equal protection 
clause. The court rejected the State of Oklahoma's statistics that sex and age 
present special treatment with regard to regulating drinking and driving. 

In Stanton v. Stanton, 421 U.S. 7 (1076), the Supreme Court held an age of 
majority for child support set by the statute at eighteen for females and twenty 
one for males violates equal protection.' 

In any event, this will be an explosive political issue and one which will 
perhaps tie up the courts and surely encourage males to resist simply for that 
reason alone. Of most significance, it will understandably lead to the belief by 
many of our people that our government is again codifying sexism and tradi- 
tional barriers women thought they had finally broken. Conversely, one might 
find that should females be included in registration, then the resistance will be 
increased with women coming forward with a new politicol force and one 
which is perhaps not inclined to accept traditional male values and sentiments 
toward the use of arms, wars, etc. Women will ask themselves individually 
whether they can cooperate in a draft registration system which is a predicate 
to military induction and war. Many will answer no. As the American novelist 
and poet, Alice Duer Miller said in 1015: 

"Why We Oppose Vote* For Men 

"1. Because man's place is in the army. 
"2. Because no really manly man wants to settle any question otherwise than 

by fighting about it. 
"3. Because if men should adopt peaceable methods women will no longer 

look up to them. 

•Projecting glgniflcant resistance Is not nnrealistic. see e.g., "Anti-Draft Activity 
Musbrooms Around Nation", War Resisters League News., March-April, 1980 (reoro- 
duced Appendix A). 

• E.g.. United Btatet v. Baechler, 509 F.2d 13 (4th Clr. 1974). 
» Cf. Frontiero v. Richardton, 411 U.S. 677 (1973). 
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"4. Because men will lose their charm If they step out of their natural sphere 
and Interest themselves in other matters than feats of arms, uniforms and 
drums. 

"5. Because men are too emotional to vote. Their conduct at baseball games 
and political conventions shows this, while their innate tendency to appeal to 
force renders them particularly unlit for the task of govemmeint."—Alice Duer 
HUler, 1915. 

FREE SPEECH LEGAL ISSUES ASSOCIATED WITH "ENCOUBAGINO NONREGISTRATION" 

Both the House and Senate Bills provide schemes for punishing conduct 
amounting to obstructing military registration ; both treat the offenses as Class B 
felonies. S. 1722 § 1115 Obstructing Military Recruitment or Induction; H.R. 6915 
i 1315 Wartime Impairment of Military Service Obligations. The 1967 Selective 
Service Act in 50 U.S.C. S 462(a) provides: "Any person . . . who knowingly 
counsels, aids, or abets another to refuse or evade registration for service . . . 
[sliall be subject to criminal prosecution aud penalties]." This issue from a legal 
prospective is exceptionally complicated' involving detailed legal definitions and 
explanations of "knowingly", "counseling", "aiding". It creates vital First 
Amendment free speech issues and brings back to memory Julian Bond's remarks 
as a Georgia State legislator-elect when he counseled young men to refuse induc- 
tion and to burn their draft cards, Bond v. Floyd, 385 U.S. 116 (1966). The legal 
point is that one can expect the movement in opposition to draft registration 
to include many individuals actively and openly counseling resistance. The 
government will have pressure to resjwnd and the free speech clause of the First 
Amendment to the United States Constitution will be challenged. See remarks 
of United States District Court .Judge John Curtin, Buffalo, New York, in sen- 
tencing five peace activists, "The Right to Speak Up on War*', New York Times, 
June 20,1972, col. 3, p. 37." 

OONBCIENTIOUS   OBJECTION   AND  DRAFT  REGISTRATION 

In the past the courts have uniformly rejected all challenges to nonregistra- 
tion where in the individuals argued their religious or moral dictates forbid 
them from registering. The courts have held that insistence upon registrations 
as a prerequisite to a claim for such exemption is not an infringement upon 
one's First Amendment rights of religious freedom. United State* v. Bertram, 
477 F.2d 1329 (10th Cir., 1973) ; United States v. Crocker, 380 F.Supp. 998 (D. 
Minn. 1970), Affd 435 F.2d 601 (8th Cir. 1971). 

Conscientious objection—an individual conscientiously opposed to participa- 
tion in war in any form—is an issue for many individuals confronted with 
mandatory registration and now also appears to be a matter of controversy for 
those looking beyond draft registration to the Selective Service exemption/ 
deferment process. The people of this country and its government must never, 
within the Selective Service system context, eliminate the recognition afforded 
to conscientious objectors and the protection given to religious and moral and 
ethical beliefs. See, Clancy & Weiss, "The Conscientious Objector Exemption: 
Problems in Conceptual Clarity and Constitutional Consideration," 17 Maine 
L.Rev. 143 (1965) ; "The Legal Relationship of (Conscience to Religion : Refusals 
to Bear Arms," 38 U.Chi. L.Rev. 583 (1971) ; "Religious and Conscientious Ob- 
jection," 21 Stan. L.Rev. 1734 (1969) ; "Conscientious Objectors: Recent Develop- 
ments and a New Appraisal," 70 Colum. L.Rev. 1426 (1970) ; Martin, "The 
Conscientious Objector: Legal Definition of Religion and First Amendment Gov- 
ernment Neutrality," 2 St. Mary's L.J. 81 (1970). 

To withdraw, within any context, conscientious objector recognition will inevi- 
tably demonstrate such a callousness to liberty, individual conscience, and reli- 
gious freedom that massive resistance will follow. Any related attempts to deny 
judicial review to individuals—indicted nonregistrants or individuals refusing 
induction—will represent an invalid attempt by the legislative branch to uncon- 
stitutionally curtail federal court jurisdiction. 

• Keegan v. United Statet. 326 U.S. 478 (1946). 
' "If 1 may Interject at this moment. It seema to me that there may be a Btronft argument 

made that the timp spent, the efforts spent by yon, the action taken, would indicate that 
your love of country Is aliove that of most all other citi7,en« because you had the moral 
outrage to put into action that which you believe. If people bad the same sense of morality 
as you did. it would seem to me that the war would have been over a long time ago." 
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RACE   AND   MILITABT    SEBTICE 

As this Subcommittee examines draft registration issues you must keep in 
mind its civil liberties mission as a Subcommittee. In focusing on a continuation 
of the all-volunteer army or a new system for soldiers, race in the civil liberties 
context must be examined. Eleven years ago Congressperson John Conyers, Jr. 
from Michigan testifled at hearings before the Subcommittee on Administrative 
Practice and Procedure of the Senate Judiciary Committee vphich was holding 
hearings on tlie Selective Service System. He pointed out that the selection proc- 
ess is particularly discriminatory against the poor, the black, and the working 
class. "In 1956, for example, high school graduates comprised 51.1 percent of 
all those conscripted into this country's military forces, while college graduates 
comprised only 4.8 percent." p. 316. His study found "that over 40 percent of non- 
white, draft-eligible men had once been inducted into the military while not even 
.30 i)ercent of the white eligible men had been inducted. The Marshall Commissiou 
reported in 1967 that, of those qualiiied for military, 30 ijereent of the black men 
are drafted as compared with 18 percent of the whites." /Wrf. See generally, Lee, 
"The Draft and the Negro," 55 Current History No. 323 (July, 1968) at p. 28. 

CONCLUBION 

Proponents of draft registration resumption have not begun to convincingly 
establish the present necessity for commencing a massive system of registration 
and selective service. This country, with the facts and evidence now present, 
should not revert to such a system of compulsion and a system which will immedi- 
ately implicate millions of our youth. It is also ironic at this time that as the 
merits of the present all-volunteer army are discussed, the military, in a dramatic 
turn. Is again meeting its recruiting quotas, "Armed Services Find Recruiting Is 
On Rise Again", New York Times, March 25, 1980, col. 1, p. A16. In concluding 
It is appropriate to quote Senator Mark Hatfield who has been one of the few 
elected officials in Washington who has consistently fought against militarism, 
e.g., long-time sponsor and supporter of S. 880 World Peace Tax Fund. 

"Registration will do nothing to enhance our military preparedness. Instead, it 
will unnecessarily cause division in this country . .. the truth is that the freedoms 
of millions of men and women are being sacriflced for nothing more than a 
symbolic gesture." 

[From the WRL News, March-April 1980] 

ANTI-DRAFT ACTIVITY MUSHROOMS AROUND NATION 

In what is probably the greatest surge of protest activity since the reaction to 
the U.S. invasion of Cambodia and the Kent State shootings ten years ago, 
demonstrators have held rallies and meetings on hundreds of college and high 
school campuses throughout the country. 

On virtually every day since Carter's January 23 State of the Union address 
announcing his call for draft registration, there has been anti-draft activity 
somewhere in the country. 

The WRL national office has been swamped by letters, visitors, and phone calls 
from people wanting to join the League, parents who are concerned about their 
children, women and men pledging to resist registration or leave the country, stu- 
dents organizing on their campuses, people wanting to file as conscientious objec- 
tors, teachers and organizers needing WRL speakers and literature. 

(The reaction to Carter's proposal has been swift and dramatic, and has put the 
Administration on the defensive. This represents quite a change from a few 
weeks ago when Carter's popularity was rising and the only demonstrations cov- 
ered by the media were ones calling for the nuking of Iran and ejection of 
Iranians from this country. 

(Administration spokespersons have taken great pains to separate registration 
from the Draft. Carter, in the best traditional Orwellian "doublespeak," has gone 
so far to say that registration "will make the draft more avoidable" because it'll 
deter the Soviets—not quite as simple as "war is peace," but give him a few more 
months of practice. However, that tactic has fooled few. In an obvious slip. Presi- 
dential Advisor Zblgniew Brzezinski told 250 student leaders on February 15 that 
a registration was needed because not enough people were willing to volunteer. • 

There .seems to be a lot of confusion among proponents as to why draft registra- 
tion is necessary. Some say it is because the U.S. would not have sufficient troops 



for a sndden-breaklng, long-lasting conventional land war in fhirope. Others say 
we must be prepared to guarantee the flow of foreign oil. The New York Times 
(February 10) editorialized draft registration is essential "to signify support for 
the idea of service and sacriflee in defense of national interests" (emphasis 
added), but is not needed because quotas aren't being met or for a mass 
mobilization. 

CABTEB'S   REGI8TBATI0N   PLAN 

Carter has proposed that all men and women who were bom In 1960 and 1961 
should register at their local Post Oflice,' giving their name, address, date of 
birth, and social security number—but not receiving a registration card. The reg- 
istration will provide no exemptions (as classihcation would, were it to be 
instituted). Currently, the maximum penalty for nou-registration is ."> years 
and/or $10,000. Despite these penalties, an estimated million or more men didn't 
register or refused induction uuring the Indochina war. Carter has proposed that 
the penalty be lessened, perhaps to a misdemeanor (1 year and/or $1,000 maxi- 
mum). Hegistratiou might t>eglu as early as this summer. 

A NBC public opinion poll taken the last week in January showed a sharp 
division in the country : 70% of 25 year olds and older favored registration, while 
60% of 18 to 24 year olds opposed registration. 

Carter appears to have seriously miscalculated the reaction to his announce- 
ment. He was feeling pretty invulnerable to criticism figuring that the Iranian 
and Afghanistan situations would give him a free ride into draft registration. 

On January 24, the day after Carter's announcement, 30 people attended a 
demonstration in New York City's Foley Square. A l.>foot long War Resisters 
League Vietnam era "Resist the Draft" banner was dusted off for the occasion. 
The same day at Pittsburgh's Federal Building 40 people attended a rally. Seven 
were arrested Including a mother of six draft age children. Fifty people blocked a 
recruiting table at the University of California (Berkeley) campus. The next day 
230 people turned out on Berkeley's Sproul plaza, site of many past protests, for a 
demonstration organized by WRL/West and Berkeley Students for Peace. 

From then on hastily organized meetings and rallies began to blossom on 
campuses across the nation. The first jwriod of nationally coordinated actions 
was February 9-12, immediately following .sultmission of Carter's February 8 
proposal to Congress. On Saturday, February 9, 2,000 peoirfe rallied at Times 
Square in New York City then man-hed to Carter's campaign headquarters. The 
following Monday 26 rallies were held on campuses in California, including 
anotlier one of 2500 people in Berkeley. The next day rallies were held on 
campuses all over the Northeast. Several of these campuses reported having the 
largest demonstrations since 1970. Just from the demonstrations we are aware of, 
we would estimate about 40,000 have participated in the first three weeks of 
activities. 

Last Spring a large number of groups formed around the country to oppose the 
registration threat which was l)eing pushed by certain members of Congress, but 
was oppo.sed by Carter. A national coalition, the Committee Against Registration 
and Draft (CARD, 24."'. Second Street, NE, Washington, D.C. 20002), was formed 
to coordinate legislative efforts against registration. On September 12, Congress 
vote<l overwhelmingly again.st registration. 

Activities planned for the immediate future include a "National anti-draft 
teach-in project" from late Fel.ruary thrimgh April called by the United States 
Students Association (USSA), and a March 22 national March on Washington 
called by the ad lioc National Mobilization Against the Draft. This coalition. 
Initiated by the Democratic Socialist Organizing Committee, also includes the 
WRL, USSA, CARD, Nader's Public Interest Research Group, Women Strike 
for Peace, among other groups. The politics of the demonstration call for oppo- 
sition to registration, the draft, and threats of war. 

WRL has been stressing not only the obvious relationship between registra- 
tion and the draft, and the danger of nuclear war. but also the need to oppose 
the economic conscription of the All "Volunteer" F'orce (AVF). Our opposition 
to the draft most certainly does not mean support for the AVF. The military is 
aware of the close connections, as noted in a 1078 Pentagon study : "major resist- 
ance to registration could adversely affect voluntary enlistments and seriously 

' It's been reported that Pogt Offices have been chosen partly to give a non-military 
appearance to registration. 



aggravate all-rolunteer force recruiting difficulties ... on tbe other hand, If 
unopposed, registration could help recruiting and strengthen the U.S. military 
posture." 

War Resisters League is not only recirculating its strongly-worded "Statement 
of Affirmation and Draft Resistance," but is developing new material on the draft 
and the world situation which catalyzed the call for registration. In i>articular, 
we have available a Draft Resistance Kit for $3, which has a sample of these 
materials with particular emphasis on local organizing. WRL is asking members 
to urge their Congressional representatives to vote against the $45 million re- 
quested by Carter for the Selective Service System. If you wish to have a WRL 
speaker on the draft, contact your WRL local group or call Grace Hedemann, 
(212-228-0450), who is coordinating WRL speakers out of the WRL national 
office. Better yet, form your own local chapter of the War Resisters League. 
Give them a draft and they'll give you a war. 

DIBECTOBT OF TBAINEBS 

3*e North American Nonviolence Training Network has issued a Directory of 
Trainers which provides a list of resources for people who are seeking assistance 
in social change efforts. The Directory lists over 250 nonviolence trainers in 
North America skilled in various kinds of training. Copies of the Directory may 
be purchased by sending $2.50 (includes postage) to NANTRAM, 4722 Baltimore 
Avenue, Philadelphia, Pa. 19143. 

TESTIMONY OF CTIRKY FIUST, OF PEEEY, FIRST, EEIHEE & 
LEBNEB 

Mr. FIRST. Thank you. Good morning to people present and Con- 
gresspersons. 

There has been a lot of discussion about the weather. The weather 
outside in Madison today is disturbed and angry at the prospect of 
instituting draft registration. 

As a lawyer discussing the topic today—the law of draft registra- 
tion—I wanted to initially emphasize my belief the Congresspersons 
have a special role. This issue should not necesarily be the viewpoint of 
one's constituents or politics. Rather the issue is law and justice within 
the jurisdiction of this subcommittee. 

This subcommittee has jurisdiction over courts, civil liberties, and 
the administration of justice. If draft, registration returns, I will first 
discuss the impact of registration on the courts. I will give remarks 
on nonregistrants. Will there be a lot of nonregistrants and, if so, how 
will that affect the U.S. court system ? 

In terms of civil liberties, there are many issues involved. Registra- 
tion and the draft involves the compulsion of registration, sex dis- 
crimination if we have a male-only registration, and critical free 
speech issues with regard to urging people not to regi.ster. There are 
also issues involving conscientious objectors. Will we continue our liis- 
torical treatment toward recognizing conscientious objectors? 

Concerning the administration of justice there are important issues 
to scrutinize. What will be the overall criminal penalties? What will 
the statute of limitations be ? 

As we discuss reinstituting draft registration it is incumbent on the 
people of this country to look at the costs. Compulsory registration and 
its aftermath will inevitably affect our constitutional guarantees. 

The Fifth Amendment to the United States Constitution provides 
the Government shall not deprive any pei-son of liberty without due 



process of law. Registration affects our liberties; its reinstitution must 
be examined within the confines of due process protection. 

Our Constitution in the First Amendment protex.'ts religious liberties 
and freedoms and those have been broadly ilefuied to include deeply 
held moral and ethical beliefs. This Subconmiittee on Civil Liberties 
must focus on these, our most basic human and civil liberties. 

In rethinking registration and the draft, numerous legal/political 
issues demonstrate the extreme price of reopening our country to reg- 
istration, selective service and our local boards. It is one thing for the 
Congress to begin registration; it is quite another to do so without an 
objective, exacting scrutiny of the enormous human and institutional 
expenses that must be incurred. 

1 will attempt to identify and elaborate on some of these legal 
issues. These is.sues are all negative costs to reinstituting registration. 
Registration is not innocuous; indeed, it is only fair to precede the 
word with draft, as it is draft registration. 

Congressperson Kastenmeier's statement of March 26, 1980, pro- 
phetically raised the question: "Are we in danger of creating a whole 
new class of criminals?'' He hypothesized that if there is 2 percent 
draft registration resistance anu if we require only 19 or 20 year old 
males to register, then the new criminal class is composed of nearly 
80,000 young people in this counti-y. 

Presently the Federal courts annually have nearly 40,000 new crim- 
inal cases riled and the pi-esent population of the U.S. Bureau of 
Prisons is approximately 24,000. 

^VTiat will be the impact of draft registration and concomitant 
resistance on the Federal appellate and trial judiciary—including law 
clerks, clerks of courts, filing cabinets—and enhanced delay of all 
civil cases, caseloads of assistant U.S. attorneys. Speedy Trial Act, 
work assignments of FBI agents, U.S. parole and probation offices. 
Bureau of Prisons population and personnel, U.S. taxpayer funds to 
court-appointed attorneys for indigent defendants, et cetera? 

One immediately questions the President's projection that $13 mil- 
lion will be sufficient funds to reinstitute draft registration. Of course, 
the greatest cost and the biggest human impact will be on those indi- 
viduals who resist and become stigmatized for life as criminals. 

There has been discussions al^ut statistics. The official statistics 
from the U.S. Court of Administration Office listed during 1 year, 
during the Vietnam resistance, 1971, the number of selective service 
cases in the U.S. Federal courts. These are broken down in each 
Federal court in the country. 

The total number of defendants, cases dismissed, conviction rates, 
and breakdown of the sentences are indicated. 

If the subcommittee would like, I would offer that as an exhibit. 
They are official Government statistics and are available to the Depart- 
ment of Defense, Justice, and the White House. 

Mr. KASTENMEIER. We will receive that. 
Mr. FIRST. What is significant about the 1971 statistics is that in 

that year only 3,000 men were indicted by gi-and juries of some selec- 
tive service violation. 

What does it mean that during the height of Vietnam we only had 
3,000 men indicted during 1 year? Wliat it does show is that the 
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system, the Department of Justice, the Selective Service System and 
1 would like to think the compassion of tliis country could not toler- 
ate having 50,000 criminal people and tliat the system simply did not 
indict many, many people who i-esisted. If you look at the number of 
1 year, 3,000, it is only ttO men j)er State. 

What happened during the V ietnam era is we had a great number 
of people who resisted. Tlaey refused induction or alternative service. 
The system couldn't handle it. The Selective Service System and U.S. 
attorneys in most cases reviewed the files and sent the cases back to 
selective service. The men were never charged. 

That creates enormous problems of equity, of equal protection, and 
selective prosecution. If you are one of the few people indicted, con- 
victed, and imprisoned and if you recognize other people simply 
situated avoided prosecution, then one's sense of equal justice was 
shattered. This impacts particularly when you discuss selective pros- 
ecution and i-ace. The next to last page of my paper makes brief com- 
ments about race and selective service. 

I think that all of these kinds of facts and projections suggests 
that resuming draft registration is egregious, that proponents of re- 
simiption must make an extremely compelling case and that such has 
not and cannot be made. 

I want to comment on the civil liberties issues affected by registra- 
tion for males only. In the past, men have challenged as unconstitu- 
tional the law requiring only males to register. All of those cases lost. 
In every case, the court held the law constitutional in that respect. 
I believe that those old cases will not stand up today because ot Su- 
preme Court decisions in the last 3 to 5 years. I will not discuss those. 
They are in my papers. 

It relates also to what the woman from NOW said about the equal 
protection clause and suspect classification. It is a serious issue whether 
all-male registration will withstand constitutional challenge. There 
is also an important political eifect if we have men and women now 
registering. The resistance will be significantly increased. Women 
will come forward with a new political force and one not inclined to 
accept traditional male values toward the use of arms, war, selective 
service and induction. Women will ask whether they can cooperate 
in a draft registration system which is a predicate to war. Men and 
women will answer no. 

Alice Duer Miller wrote a poem in 1915. The title of her poem 
written in 1915 is, "Wliy Women Oppose Votes for Men." 

One, because man's place Is In the Army. Two, no manly man wants to settle 
any question otherwise than by fighting about it. Three, because if men shall 
adopt peaceful methods women will no longer look up to them. Four, because 
men will lose their charm If they step out of their natural spheres and interest 
themselves in other matters than feats of arms, uniforms and drums. Five, be- 
cause men are too emotional to vote. Men's conduct at baseball games and 
political conventions show this, while an innate tendency to appeal to force 
renders them particularly unfit to the task of government and voting. 

Associated with the return to registration is the fact we are then 
going to have to define, from a criminal defense posture, people en- 
couraging young men and women not to register and not to cooperate 
with the system. These people will be exercising traditional rights 
of free speech under the first amendment. 
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The present Selective Service law, 50 IT.S.C. section 462(g), makes 
it a Federal felony for a person, by speech or otherwise, to knowingly 
counsel, aid, or abet another person to refuse service. It is a felony. 

I want to conclude with two other issues: Conscientious objection 
and draft registration. 

Tliere have been murmurings from Selective Service if we now re- 
turn to registration and as we go beyond registration, to selective 
service, and classifications, we are going to want to cut back on the 
traditional protection given to conscientious objectors. It is critical 
that the Congress keep in the legislation in section 456 the present 
recognition and treatment we have for conscientious objectors. 

We do not have anything in the past law that gave a conscientious 
objector an exemption from registration. TTie few court cases on that 
issue held that a person who's a conscientious objector, who had deeply 
held moral and religious beliefs, could not use that as a defense when 
indicted for not registering. 

The court said if you are a conscientious objector you register and 
then submit your objection to the Selective Service. If we return to 
registration and there is a time period before classification and induc- 
tion starts, this committee and Congress should consider recognition 
for some type of conscientious objection from registration. 

I think at a minimum that if a law provides for registration and if 
someone refuses to register and if that person as a Federal criminal 
defendant can prove that at the time that he refused to register sheAe 
was conscientiously opposed to registration in any form that that must 
be a defense for nonregistration. 

Another important issue in terms of law and registration is one's 
state of mind, the intent required when a nonregistrant is in a criminal 
defense posture in court. Will specific intent be required or general in- 
tent ? We must think these issues out carefully and put a premium on 
protecting civil liberties and civil rights. 

I want to conclude with a one sentence quote last month from Sen- 
ator Mark Hatfield, one of the few elected officials in Washington 
fighting against war and militarism. 

Registration will do nothing to enhance our military preparedne.s8. Instead, it 
will unnecessarily cause division in this country. The truth is that the freedoms 
of millions of men and women are l)eing sacrificed for nothing more than a sym- 
bolic gesture. 

Thajik you. 
Mr. KASTENMEIER. Thank you for a first-rate statement. Your state- 

ment in its entirety is ven,' scholarly and it will be an excellent and 
useful addition to our record. We appreciate it, 

I have only one question in view of the time. I wanted to ask you 
about the possibility of decriminalization of registration. What if we 
geared up the Selective Service System and if the President iSvSued 
some sort of Executive order detaching individuals from criminal 
I)enalties  

Mr. FIRST. It is the lesser of two evils. It would have a tremendous 
benefit for civil liberties. We will not make criminal offenders out of 
people who refuse to register. 

But the T\Tiite House is telling this country it is vitai to national 
security so it seems it would be hypocritical to say registration is so im- 
portant but it is voluntary. 
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Mr. KASTENMEIEB. SO probably they can't have it both ways. Tliey 
will end up having to impose ciiminal penalties? 

Mr. FIRST. I think so. 
Mr. KASTENMEIKR. DO you think the Senate or House versions of the 

revision of the Federal criminal laws ameliorate these problems ? Do 
you have a choice between them ? 

Mr. FIRST. I'm not that familiar with the new criminal code provi- 
sions in the House and Senate as they affect selective service. 

The only thing I have seen is they will provide a lesser penalty or 
newly classified misdemeanor. 

But when you talk about putting people into jail for resisting mili- 
tary service, if you move away from 5 year to the lowest amoimt of 
time possible it is going to have an effect 

Mr. CARR. I, too, want to congratulate you on a fine statement. I 
suspect you handled a few of these cases at some time or another. 

Mr. FIRST. I hope I don't have to handle any more. 
Mr. CARR. I want to congratulate you for bringing to this commit- 

tee's attention something I don't think has been focused on. The Selec- 
tive Service System has never been repealed and merely has laid 
dormant by two Executive orders, and there is a whole system of 
regulations promulgated by the Selective Service System of old. 

Have those regiuations been updated in any serious faction, to 
your knowledge? 

Mr. FIRST. My understanding is that the regulations that implement 
the whole system are still in 32 CFE Part 1600. They were updated 
prior to the ending of induction. They passed a bill of rights for 
registrants giving them procedural due process. It was a single im- 
provement. I understood that those things are on the books and 
probably could get implemented quickly. 

Mr. CARR. AS you point out, it seems that if the Selective Service 
System is taken out of the deep freeze, it involves, for example, the 
old classification, registration card, registration certificate. No one 
has really focused on that. There are certain crimes, as you point out 
in your remarks here, that are occasioned by burning your draft card. 
Are we back to that? We are now burning our credit cards and we 
may be back to burning our draft cards. 

I think you have aptly pointed out that it isn't just mere registra- 
tion and the enforcement consequences of mere registration. It is 
the enforcement of crimes that result from registration. 

You refer to the carrying of the card. Have you taken that train 
of thought further to see what other criminal consequences might per- 
tain under the existing set of regulations if they are unchanged by 
going to mere registration ? 

Mr. FIRST. A kind of introductory point in answering that question: 
The current statute in the code provides the same punishment for 

all offenses. Someone stopped by a police oflScer for a minor traflSc 
offense, who did not have his card with him could have gone to iail 
for 5 years. The law was not enforced that way but it was possible. 

After registering you must carry your card. People encouraging 
people not to register or telling someone not to carry their card to 
a rally, any of those people could go to jail for 5 years. 



If you didn't provide your Selective Service Board with any change 
in your status, you were subject to a 5-year penalty. If you failed to 
do anything, A to Z, your name could be in front of a Federal grand 
jury. 

Mr. CARR. Thank you. 
Then if we are successful in registration, there is a lot more thought 

to be given to the rules and regulations under the Selective Service 
System. 

Mr. KASTENMEIER. Thank you very much for your appearance here 
this morning. 

Next we go to three panels. 
First, because I think they can be brief and because they have been 

patiently waiting, I would like to call forward two members of the 
Madison City Council. 

I would like to invite Sheila Chaffee and Larry Olson to come for- 
ward and share with us the city of Madison's actions by voter refer- 
endum and the city council's actions as they see it. I might add that 
in some cases the members of the panels may be opposed to each in 
poiat of view but they should provide interesting testimony. 

TESTIMONY OF ALDERMAN LAERY OLSON AND ALDERWOMAN 
SHEILA M. CHATFEE 

Mr. OLSON. First, I have to say that the opinions expressed here 
today are those of mine alone. However, I do believe that I express the 
view of my colleagues who do agree with me on this issue. 

I intend to discuss the registration issue as well as our April 1 refer- 
endum held here in the city. My views will be predicated upon three 
assumptions: that the United States must accept the need for a strong 
national defense; second, it is our Government's duty to be prepared 
to defend our country; three, our volimtar^* Army is not the answer. 
And currently this is the only alternative. 

I don't believe the voluntary Army is working. The costs involved 
in promoting and soliciting men and women are too high. The reen- 
listing cost is extremely high. It leads to mercenaries. The volun- 
tary Army has its faults and I don't believe it is our sole solution. 
However, I do accept registration and the draft as a supplement to 
the voluntary Army. 

I strongly support the re^stration of all available people. The issue 
before Congress is registration, not the draft. Despite the hysteria and 
paranoia by some in this country, I do not accept the theory that 
registration with the Government automatically leads to the draft, or 
registration leads to the goals of wanting to go to war. I don't believe 
that. 

The experience we learned in Vietnam is one no one in this country 
will ever forget. I don't believe this country will ever get involved in 
another country's civil war again. If America enters a war it will only 
be if we are. directly attacked. I cannot, see support again for another 
Vietnam. Congress and the American people will not support another 
involvement in such a conflict as Vietnam but we must be prepared for 
a direct attack on our country. 
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Nobody wants war, that is obvious. The country is not war-oriented. 
We must be able to defend our own coimtry, however. 

On April 1, the citizens of Madison had a referendum before them 
which read: "Do you support the national registration and draft for 
19- and 20-year-old men and women?" 

I opposed the placement of this referendum on the ballot for two 
reasons. First,, I don't support the concept of placing issues which are 
not related directly to the city on our ballot. Tho^ who supported the 
placing of the referendum on the ballot believed it affected the citizens 
of Madison. If we carried this further we could have a referendum on 
everytliing that Congress does because directly or indirectly it affects 
the taxpayer. 

The second reason for opposition to the referendum was that the 
wording of the question made the outcome totally meaningless. We had 
four questions ix>lled into one. (a) Do you favor the draft; (6) Do you 
favor registration; (c) 19-and 20-year-olds; and (d) Men and women? 
No way could I have worked out a such one-sided question. 

The citizens of Madison by the wording of the referendum question 
knew the outcome was assured before we voted on it. In fact I was 
wagering that 90 percent of the people would vote no on the 
referendum. 

The city should have gone with the original worded referendum 
question, do you support registration or not? That would have given us 
a clearer indication. There were 20,000 people who voted yes and 31,000 
voted no. If you add to this the 17,000 people who failed to vote on 
the referendum, but went to the polls and didn't vote one way or an- 
other, this means less than 50 percent of the people who went to the 
polls opposed the referendum. In my district 1,530 people voted on.the 
referendum and the question failed by only 47 votes. I believe it's ifll=^ 
possible for either Aid. Chaffee or myself to read anything into this 
referendum because of the wording and the voting total, as well as to 
understand what the 17,000 who failed to vote were trying to tell us. 

I do know that all of the polls I see state nationwide between 60 and 
70 pei-cejit of the American public favors registration. I do know Madi- 
son is too liberal and I don't believe we are representatives of the State 
or even the countrjy. I think if we want to taJce an example we should 
look at the Republican primary where Ronald Reagan did poor here in 
the city of Maidison but won decisively throughout the State^ 

I do believe that Congress must insure our country is protected 
against military assault. If the draft is needed to supplement volimtary 
sennce I will support it. An individual can't decide which wai" we ejiter 
just as he can't decide whether to attend school or pay his social secu- 
rity t«ixes. 

If we don't want the Federal Government controlling our lives, then 
we on the city council shouldn't be hypocrites in accepting financial aid 
to the city. Let us, however, be prepared if we should be attacked. 

[The statement of Mr. Olson follows:] 

STATEMENT OP LABRY OLSOW 

The opinions expressed here today are those of mine alone. However. I believe 
they do express the view of most of my colleagues on the City Council who 
agree with me. I intend to discuss the registration issue, as well as the April 1 
referendum. 
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Mr views are predicated on three assumptions: First, tlie United States must 
accept the need for a strong national deiense; second, it is our government duty 
to be prepared to defend our couuiry; tliree, our volunteer army is not the 
answer and currently this is the only alternative. It is not worKing, it is too 
expensive, cosis ot prumuiiug and soliciiiug men are too high, re-enlisting 
cost Is too much and it leaas to mercenaries or hired killers. The volunteer 
army has its taults and is not our sole solution. 

Accepting ihe&e three assumptions, I strongly support the registration of all 
available jjeople. The issue before Congress Is registration, not the draft. Despite 
the hysteria and paranoia by some in luis country Jl do not accept the theory that 
registration with the government automatically leads to the draft. l<\irther, 1 
beg to differ strongly witii tnose who go one step further and say more mere 
registration leads to or provokes one to go to war. And to those, I can only 
say that we all learned from the experience in Vietnam. We will never forget. 
I do not believe this country will ever get involved in another country's civil 
war again. If American enters another war, it will be only if we are directly 
attacked. This country and Congress has all learned from the past twenty years 
and I cannot see support again for another Vietnam. Congress and the American 
l)eople will not support another involvement in such a conflict. But, we must 
be prepared for a direct attack on our country. We must be prepared to call up 
the men to defend our country. We must be prepared. Nobody wants war. Our 
country is not war-orientated, but we must be able to defend our country. This 
we expect from our national leaders. 

On April 1, the citizens of Madison had a referendum on the ballot which 
read: "Do you support a national registration and draft for 19 and 20 year 
old men and women?" I opposed the placing of this issue on the ballot for two 
reasons: First, I don't support the concept of placing issues that are not directly 
related to the City of Madison on our ballot. Our City Council has a habit of 
continually addressing issues that are State or Federal in body. Those who suj)- 
jKirted the placing of the referendum on the ballot thought it affected citizens 
of Madison. Well, if we carry this theory through then we would have a 
referendum on everything Congress does because indirectly everything that you 
do affects us. Everything you do affects the taxes and the taxpayer. I believe 
In the separation of jxiwers. We have a National, State and Local government. 
This is a National issue. Second, the wording of the question made the outcome 
totally meaningless. We actually had four questions rolled into one. Thus, 
assuring a no vote before the vote was even counted. In fact, I was wagering 
that 90 percent of the people who voted would vote no. The question asked: 
(a) Do you favor the draft; (b) do you favor registration; (e) 19- and 20- 
year-old; and (d) men and women. No way could I have worked out a more 
one-sided question and yet 20,000 voted yes and 31,000 approximately voted no. 
To this you add 17,000 who failed to vote on this referendum and thus less than 
50 percent of those who voted actually opposed the referendum. IncredilJe. In 
my district, for example, 1,533 people voted on the referendum and the question 
failed by only 47 votes. 

I really believe it is impossible for either Aid. Chaffee or myself to read any- 
thing into this referendum because of the wording and the voting total, as well 
as to understand what the 17,000 who failed to vote were trying to tell us. How- 
ever, I do know that all the polls I have seen state that between 60 and 70 per- 
cent of the American public favors registration and the draft. I do know that 
Madison is far too liberal and not representative of the State or our country. 
A i>erfeet example Is the Republican Presidential Primary election where Con- 
gressman Anderson swamped Reagan in Madison but lost the state decisively 
40-28 percent as well as losing all the primaries to Reagan. As a result of our 
far liberal leaning and standings I am sure Congress does not hold their breath 
on all of our deliberations. Anyway, I hope they don't. 

As one who desires as little government control over the Individual as possible. 
I do believe that Congress must insure that our country is protected against 
military assault. If the draft is needed to supplement our volunteer service, I 
support it. After all, the individual can't decide what war he chooses to enter 
just like he can't decide whether or not to attend school or pay social security 
taxes. We have government rules and regulations and we must follow them. We 
don't want federal government controlling our lives and we shouldn't by hypo- 
crits in accepting federal grants and aids. 

To support registration does not mean that you are war mongers. On the con- 
trary, the soldier above all people, craves for peace. He must suffer and bear the 
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of Plato, that wisest of all philosophers, "Only the dead have seen the end of war." 
Let us be prepared lest we too perish. 

Mr. KASTENMEIER. Thank you. You represent the 12th District here. 
Now I would like to call on Mrs. Chaffe© who represents the 10th 

Aldermanic District. 
Mrs. CHAFFEE. Thank you especially for giving the opportunity for 

Alderman Olson and me to come before you today. My conunents will 
be informal and summary in nature. 

My primary legislative duty is to deal with street lights, garbage 
cans and it doesn't often happen that we come to talk with our con- 
gressional representatives about issues that deeply and strongly affect 
us. 1 would like to think we are a community of great social conscience 
and therefore these unpoitant issues affecting our Nation are taken up 
on the municipal level but that is not the case. It has more to do with 
the fact that we have a disproportionate number of 19- and 20-year-olds 
in our community due to the existence of the University of Wisconsin 
and the Madison Area Technical College. 

These young people have come to our community and their parents 
have entrusted their security to our community. Because of the history 
of civil imrest and violence that this community has experienced in the 
past 10 years directly having to do with the Selective Service System, 
it becomes a matter of great unportance to the city of Madison whether 
the draft is reinstituted or not. 

It is our streets on which the demonstrations occurred. It is our chil- 
dren who in the past 10 years have had to seek shelter in the basement 
of Randall School as the draft resistors headed down Spooner Street 
to protest with the sheriff's deputies in hot pursuit and the tear gas 
cannisters flying. These are direct results, and if it seems informal and 
anecdotal it is the nature of the question of why constitutional ques- 
tions need to be debated. 

AVhen the President proposed registration for 19- and 20-year-olds, 
the Council had before it the resolution which it passed on a voice vote 
strongly opposing the institution of registration. However, some of 
the folks on the Council thought this was a good issue to take to the 
voters. 

The referendum was: Do you favor registration ? It didn't address 
the question registration of who, under what circumstances, and the 
important questions that this panel is hearing, what would the impli- 
cations be to those required to register. It was too simple, in other 
words. 

As a result some of us on the Council changed or proposed a substi- 
tute wording that was specific to the President's proposal. It did 
include the word "draft" as well as registration because it was our 
presumption that there is no point to a registration if you don't have 
a draft. This is not registering for Scouts. This is registering for the 
draft. 

The citywide totals on this are interesting. Of the 49,499 votes cast 
on the referendum question, 30,950 voted no, 19,560 voted yes. 

I broke out those totals and looked at the aldennanic districts, 2, 4, 
5, 6, 8, 9, 10, 11, 13. This may not make a great deal of sense to the 
Congressman from Michigan but those are the aldermanic districts of 
the central city, the highest concentration of the affected population. 



Of those 22,000 votes cast, 15,992 were negative votes, 6,048 were 
affirmative. This tells me there is a sti-ong feelmg within the center of 
the city against the institution of the draft. This is the area where we 
have the most affected people and this is tlie area that has had a history 
of violence associated with the Selective Service System. 

For our purposes, while the Federal courts may have its problems, it 
is my assessment on the basis of past history that on the local arena, 
tlie course will be full. 

I would remind you that within the last few weeks the last prisoner 
convicted of a crime associated with the Vietnam pi"otest era was just 
released from prison. We have had a decade of trying to draw this 
conmiunity back together and reinstitute confidence in the police, the 
sheriffs, the courts. Tnist has been established between the institutions 
and the people of our community. 

Before making your final decisions on these questions, I would ask 
that you consider the basic questions that our community had to con- 
sider before it voted on the referendum issue. 

The first question is: Do better national affairs justify such a dra- 
matic .step ? Would the regis-tration of 19- and 20-year-olds in our coun- 
try and community incline the Iranian-crazed society to let our hos- 
tages go ? Will that put the fear of God into the Russians and have them 
go back across their own border from Afghanistan? It is not my 
thought it will. 

If this is a symbolic gesture, this community will pay a high price 
for the symbol. 

The second quCvStion I would like to consider is would rcinstitution 
of the draft be the most cost-effective way to restore order in the 
world ? I think we have had ample testimony this morning that it will 
not. What you will get is a collection of nnmes of wann bodies in the 
least skilled segment of our population. 

Tlie only things these folks have to offer at this point is they are 
there and vulnerable. 

Congi-es-sman Kastenmeier, you and I are old enough to remember 
a draft that was involved in a just war and a draft accompanied by 
civil sacrifices. Remember meat rationing, gas rationing, sugar ration- 
ing, Victory gardens, paper drives, tin can drives. There was a great 
de-al of civil sacrifice that went with that earlier draft. 

Until some of those sacrifices are instituted in the civilian popula- 
tion to curtail our consumption of nonrenewable resources, until we 
are willing to sacrifice the snowmobiles, the second car, to give up a 
little bit, I think sacrificing by 19- and 20-year-olds is an awful step 
to take indeed. And it brings into play the strain to our judiciary 
system if the draft is reinstituted. 

[The statement of Alderwoman Chaffee follows:] 

STATEMENT OF ALDERWOMAN  SHEIIA CHAFFEE 

Congressman Kastenmeier, meml)ers of the committee: Thank you for the 
oprK>rtunit.v to t-ontriliute to yonr proceedings. For those of ns elected officials 
whose legislative decisions are usually limite<l to street lights, stop signs and 
garl age pick-up. it is indeed rare that we are invited to speak on a national 
issue which will have a profoimd effect on our local unit of government. 

I would like to think that the i)eople of our City have a highly developed 
social con.sciousness and therefore have given public consideration by way of 
a referendum to tlie question of the reinstitution of the draft. But I'm afraid 
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the real reason Is that we have proportionately more 19- and 20-year-old men 
and women than other cities do because of the location of the University of 
Wisconsin, Madison and the Madison Area Technical College in our City. Par- 
ents elsewhere have, in effect, entrusted to us their children for the difficult 
years of entry into adulthood and the City of Madison Is responsible for their 
public safety. 

Consequently, when the President proposed to Congress his plan to register 
all 1!>- and 20-year-old men and women, it did not surprise me tliat a resolution 
opposing that plan was introduced to the Common Council. That resolution 
passed on a voice vote. Some among my colleagues felt that the question should 
be put to a referendum. 

As a result, the Council voted tx) place the question "Do you support a national 
registration and draft for all 19- and 20-year-old men and women?" on the 
April 1 presidential election primary ballot. City-wide the referendum received 
19,560 yes votes and 30,939 no votes. 

However, in those wards where there exists a higher density of the population 
who would be affected by the draft (aldermanic districts 2, 4, 5, 6, 8, 9,11 and 13) 
of 22,040 votes cast, 6,048 were yes and 1.5,992 were no. 

Those vote totals indicate to me a very strongly held opposition to a relnstitu- 
tion of the draft by a centrally located group of City residents capable of orga- 
nized resistance. This resistance from the same geographic area has precedence 
In the past decade. 

By the time the draft was abandoned in the wake of the Vietnam War, anti- 
draft protest demonstrations had cost this City and County hundreds of thou- 
sands of dollars in police protection and judicial proceedings, to say nothing of 
the damage Madlsonians suffered to persons and property. During those years, 
angry demonstrators elicited police reactions which endangered uninvolved citi- 
zens in a most dangerous fashion. I can best Illustrate It anecdotically. There was 
the day my now 20-year-old daughter, was a student at Randall Elementary 
School. That day anti-draft demonstrators choose to march down Spooner Street 
toward the Selective Service OflBce on Monroe Street. Sheriff's deputies were 
quartered during the emergency in the parking lot of the Camp Randall Stadium 
two blocks away. Violence erupted mid-march as the demonstrators approached 
Randall School. Police and County Sheriff.s deputies lobbed tear-gas to disperse 
the demonstrators. That tear-gas caused the children and teachers to seek shelter 
In the school basement. Some demonstrators were arrested, prosecuted and tried 
for their participation in that demonstration. No one dealt with the children's 
new image of "our friend, the policeman" !! It was shattered for years. 

I was not an alderman at that time. However, the reinstitution of the draft 
causes me concern not only for my one remaining child at Randall School, but for 
the district and City I serve. Our current police priorities are to prevent sexual 
assaults against individuals, robbery, murder and other forms of violence against 
Individuals and property. If the draft is reinstituted, municipal iwlice protection 
and county court action may well be diverted from these life-saving activities. 

Additionally, as a result of the civil unrest in years past due to the draft, public 
confidence In the protective agencies in our city and county would certainly l>e 
eroded again. It has taken them a decade to reestablish their image as peace- 
officers in whom people place their trust. Furthermore, only a few weeks ago the 
last Madison person convicted of a crime associated with the Vietnam anti-war 
movement was released from Jail on parole with the supiwrt of the Madison 
Common Council. 

This city weathered those years hard and at great cost. I would hate to start 
the decade-long cycle all over again. 

While it is necessary for you as members of the Judiciary Committee to con- 
sider the impact on the judiciary system—federal, state and local—of the rein- 
stitution of the draft. I would hope as Individual members of Congress you would 
consider the following questions: 

1. Do International events justify such a radical step as reinstitution of the 
draft? 

Last fall, a bill to require men to register for the draft was so badly beaten in 
the House that its proponents decided there was no use even debating It In the 
Senate. What has happened since then to change the picture? 

Two events are cited. First, a band of Iranian fanatics, with no re.spon8lble 
government to control them, imprisoned several dozen Americans in our own 
embassy. 
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This hideous action Is contrary to international law, and the president has 
sought to oppose it through diplomatic—and not military—means. Then, Soviet 
troths intervened In an internal power struggle in Afghanistan, supporting an 
anti-U.S. faction. The president close to retaliate economically and on the sports 
pages, not militarily. 

Will registering, or even drafting, our li^and 20-year-olds persuade the Iranian 
crazies to release our innocent countrymen? Will it send the Soviet troops back 
home from Afghanistan? I think not. 

2. Is reinstitution of draft registration the most cost-effective way to restore 
world order in a troubled time? 

The president proposes that $10 million will be adequate to reactivate the 
Selective Service system. What this would buy is a pool of young people who 
could be activated within 21 week.s—just three weeks less than without registra- 
tion—plus three months of basic training to make them combat-ready. 

Most people 19 and 20 still lack the training and experience to take their place 
in civilian life. As a group, they offer the military little more than warm bodies. 

The main reason for piniMinting these young people is that they are the most 
vulnerable, and least experienced in organized political resistance, in our society. 
Has the president selectetl the kind of people who could meet a sudden need for 
disciplined forces ready for military action? I think not. 

In summation. I would direct the committee's remembrance, which only those 
of us over-forty have. 

In times of true national emergency, the draft has been accompanied by 
civilian sacriflce. Remember gas. tire, meat, and sugar rationing? 

Rememlier when we felt the draft was justified because the rest of us were 
doing our part, too. on the home front? Are we now ready to sacrifice our 19- 
and 20-year-old men and women, so that we can hold on to our air conditioning, 
single-rider cars, and other energy-intensive amenities of easy living? I think 
not. 

Mr. KASTENMEIER. Mrs. Chaffee, you have articulated very well your 
point of view and your interpretation of the referendum results in 
Madison. 

One question I have, and I don't know the answer to this, did any 
other community in the United States have concurrently a referendum 
on this question ? 

Xfrs. CHAFFEE. I'm not aware of any. 
Mr. KASTENMEIFJI. AS the matter stands tliis is the only community 

which has spoken at all about it. As Mr. Olson says, this community 
may not be typical of the commimities in the rest of the country. 

Mr. CARR, May not be typical but it probably aligns itself with East 
Lansing pretty well. 

I don't liave any questions, Mr. Chairman. Just to congratulate you 
on drawing the bridge between what we do at the Federal level and 
some of its local tax base considerations in terms of law enforcement. 

Maybe I could get a comment out of Mr. Olson about the local law 
enforcement costs and consequences. 

AMiile you might think that it is something you are willing to put 
up with, do you disagree that there would be a local law enforcement 
consequence f 

Mr. OusoN. That's hard to s&\. 
Mr. KASTENMEIER. On behalf of the committee we thank you both. 
Xext I would like to call forward two well-known teachers from 

the University of Wisconsin. I solicited their testimony and asked 
them to appear this morning. I expected they might take different 
sides of the issue, one in support and one in opposition. 

Prof. Grordon Baldwin has been a professor of law—including 
both criminal and constitutional law—at the University of Wisconsin 
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Law School since 1957. He was for a number of years associated 
with the U.S. Naval War College, and in 1975-76 counselor on in- 
ternational law for the U.S. Department of State. 

Prof. Joseph Elder has taught sociology and South Asian studies 
at the Univei-sity of Wisconsin. He lias been a consultant to the Ford 
Foundation, Peace Corps, and the Smithsonian Institution. He also is 
a member of the Quaker Church. 

TESTIMONY OF PROF. GOEDON BALDWIN AND PEOF. JOSEPH 
ELDER, UNIVEESITY OF WISCONSIN 

Prof. BALDWIN. I appreciate your courtesy. I do have some thoughts 
that summarize my prepared statement. 

First, I do serve as campus director for officer education programs, 
ROTC. I realize conscription will enhance our program. 

Your committee's focus upon the practical problems generated by 
a national registration system is commendable. We all agree, I think, 
that the present enforcement framework is cumbersome. Indeed the 
statutes are prolix and on initial reading, nearly incomprehensible. 
Its construction, by inspiring litigation, is wonderful for lawyere. 

For example, the first sentence in one important section, runs on 
and on, marred by not a single semicolon for 380 words. It is a dis- 
graceful piece of draftsmanship which would earn a student an "F." 
With respect to clarity both the Senate and House bills are infinite 
improvements. 

I favor military conscription. On policy grounds I see no alterna- 
tive. We need not have a perfect system, only a workable one. We can- 
not have a perfectly just method of conscription—perfect justice does 
not exist in this world. We can have a constitutional system and, I 
hope, inspire the Supreme Court to supply better rationale than that 
in the 1918 Selective Draft cases [245 U.S. 366]. 

A critique of that decision is easy—indeed modern commentary is 
not much better than that rendered by a law professor in a 1931 
article [see Black, The Selex^tive Draft Cases, 11 B.U.L. Rev. 37 
(1931)]. 

My support for registration now and conscription to follow rests 
on four major assumptions. 

First, our present reliance on volunteers does not work. We relj' 
on economic incentives which draw most heavily upon the poor, the 
least skilletl, the least trainable and the least privileged parts of our 
population. Conscription has revealed that significant parts of the 
nation are not physically or mentally equipped to serve. 

Indeed it is likely that with conscription, or at least its threat, we 
would imjirove tlie quality of our soldiei-s. I believe all segments of 
society should serve, and that if pay and benefits were i-aised, our 
most privileged, most competent and most dedicated citizens would 
probably not volunteer. Military service is a civic service that should 
be demanded of all who are needed. 

Second, to forge a credible military force takes months, even years. 
Wliile we might institute a draft quickly, assuming all the adminis- 
trative machinery were in order, we cannot train soldiers quickly. 
Indeed one of the merits of even the modest proposal being studied 
now is that it may generate a few more enlistments; it may encourage 
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more inquiries into officer education programs. I am not a dispassion- 
ate observer. 

Third, military strength is an indispensible component of diplo- 
macy. A nation's ability to influence e\-ents is directly dependent on 
an adequate, well-trained and balanced force. The world contains 
predatory politicians, and the nations they lead can become rapacious. 
To think otherwise is self-deception. To discount the deterrent effect 
of armed force is equally foolish. 

Fourth, military service is honorable service. To equate it with 
slavery dishonors our history and discounts the wisdom of men whose 
views we all respect. See for examples, the several essays of Justice 
Oliver Wendell Holmes, including his 1895 address, "The Soldier's 
Faith." 

Of course registration, and ultimately conscription, limits freedom. 
Compulsion is not exceptional in the real world; in an interdei>endent 
society compulsion is commonplace. We require youth to attend 
schools; we proscribe the subjects of study, and we exact obedience 
to law regularly. Discipline to be elfective cannot be optional. Civil 
liberties embody civil responsibilities, and I believe military service 
is one. Legal problems, rather technical ones, are doubtless present. 

First, you will examine the need for criminal penalties for a failure 
to register. However, it ought to be possible to create an automatic 
registration system that would prevent some offendere from becoming 
criminals. Correlating social security data with income tax filings 
would, for example, help to identify many of the more competent 
young people. 

We could, moreover, require colleges to identify their students, just 
as we require them now to cooperate" with immigration authorities. 
Ultimately it should be a crime to "knowingly" fail to fulfill an 
obligation which the person is aware of having. S. 1722 embodies this 
standard. 

Second, it may become neceasaiy to penalize a few who deliberately 
counsel, and incite resistance. The First Amendment law in this gen- 
eral arena is confused. I don't think there has been much improve- 
ment on the fonnula advanced by learned Hand; namely whether the 
gravity of the evil, discounted by its improbability, justifies such in- 
vasion of free speech as is necessai'y to avoid the danger. [Cited and 
approved in Dennis v. Uni/ed States, Ml U.S. 494 (1951).] 

Third, the question of whether females may constitutionally be 
exempted from registration is not difficult. In view of several recent 
decisions upholding classifications and rules operating in the foreign 
service, and in the militarj', I predict tliat tlie female exemption would 
be sustained. Recent coui't decisi(ms reveal a hands-off attitude toward 
acts of Congress in the area of militaiy justice and foreign policy. 

Fourth. I remind you that no law is enforced totally, nor can it 
be. We always will have some law breakers. Law does its job if it 
.supplies deterrents. I believe that if sevice is required, the vast ma- 
jority of America's young people will serve, if not happily, then 
dutifully. 

Mr. KASTKNMEIER. Thank you very much for your statement and 
one which I think does deal with a number of the issues before us. 
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Professor ELDER. Inasmuch as a number of people have already 
made the points 1 wanted to make I will focus on tliose points in my 
written testimony wliich have not been addressed. 

The first point 1 want to make concerns the Carter doctrine, of which 
the call for renewal of draft registration is a part. I see the Carter 
doctrine as stemming from a selective interpretation of events occur- 
ring in Afghanistan and Iran. 1 wish, as a South Asia specialist, to 
question that selective intei'pretation. 

I wish to question President Carter's judgment, and that of his 
advisers, in defining the events in Afghanistan as "the greatest thi-eat 
to peace since the second woHd war.'" One can think of other jxjssibly 
more serious threats such as the Korean war, the Soviet invasions of 
Hungary and Czechoslovakia, the Cuban missile crisis, and the Viet- 
nam war. 

I wish to question President Carter's belief, and that of his advisers, 
that the situation in Afghanistan can measurably improve as a result 
of a signal that the United States is reinstating draft registration. To 
the contrary, such a signal might well stiffen Soviet solidarily and 
undercut those voices in the Soviet Union calling for Soviet with- 
drawal from Afghanistan. 

In the recent past President Carter, and his advisers, have been 
dramatically wrong in interpreting events in Iran and Afghanistan. 
Note, for example. President Carter's 1978 New Year's toast to "Iran, 
(which) because of the great leadership of the Shall, is an island of 
stability in one of the most troubled areas in the world." Note also 
our Government's approval in the fall of 1979 of the deposed Shah's 
visit to the United States, a visit that triggered the sorry train of 
events at the U.S. Embassy in Tehran. 

I am prepared to argue that the President's call for draft i-egistra- 
tion emanates from the same complex of misinformation and misper- 
ceptions as his 1978 toast, his 1979 approval of the Shah's visit to the 
United States, and his 1980 statement that Afghanistan poses the 
greatest threat to world peace since the Second World War. I am 
prepared to argue that, despite President Carter's impressions, draft 
registration is no more necessary today in April 1980 than it was in 
April 1979 or in April 1978. 

The second point I wish to make concerns my conviction that the 
reinstatement of draft registration will do little to enhance rapid 
military mobilization, should such a need arise. A Congressional 
Budget Office study in November 1978 estimated a 13-day-earlier 
delivery of recruits to training camps with peacetime registration than 
with postemergency registration. 

A revised Selective Service System estimate reduced the diffei-ence 
to 7 days. In either case, the training camps would require 3 or 4 
additional months to train recruits for active service, thereby effec- 
tively eliminating any meaningful difference between a 13-day or 
a 7-day-earlier delivery of recruits to training camps. 

On January 16, 1980, Selective Service Director Bernard Eostker's 
statement was released that the Selective Service System preferred 
beginning draft registration only after a war or national emergency 
had lieen declared. Rostker's statement contributes to my conviction 
that draft registration as proposed by President Carter would not con- 
tribute in any significant way to strengthening our national defenses. 
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The third point I wish to make concerns my conviction that the re- 
instatement of draft registration, witli the strong likelihood of a sub- 
sequent draft, will pro1jal)ly generate a number of specific dangers to 
civil liberties and the administration of justice in tiie United States. 
These include: 

(a) The danger of introducing the inequities and injustices of all 
prior military registrations and drafts. Registration is only a prelude 
to the draft. Characteristically, the burdcnti of past drafts have fallen 
most heavily on the young, the poor, and the minorities. Gen. Lewis B. 
Hershey, for many years head of Selective Service, acknowledged that 
no draft can be fair. With age, class, and minority relations gradually 
improving in the United States today, do we want to reopen the age, 
class, and minority wounds of the sixties and seventies ? 

(b) The danger of overlooking the rights of conscientious objectors. 
At the moment there is great confusion over what rights of conscien- 
tious objectors, if any, will be incorporated into the draft registration 
legislation. The Senate and the House versions of the bill duier. And 
the Selective Service System's i-epoit on conscientious objectors, pre- 
pared in the summer of 1979 by Maj. Donald A. Gurwitz for Col. 
Walter Thompson, recommends that such decisions be made as: 

Complete rescission of the conscientious objector exemption modeled on the 
World War I statute; and, as an alternative, restriction of the conscientious 
objector exemption to practicing members of religious sects that specifically 
prohibit participation in military service, elimination of the requirement that 
reason be given for the denial of a claim for conscientious objector classification, 
and a specification that Selective Service determination on claims shall not be 
subject to review by any other agency, oflHcial, or court of the United States. . . . 

Such recommendations as a conscientious objector shall be subject 
to loss of liberty without provision of reason, as the Selective Service 
System shall define itself as exempt from such prior Supreme Court 
decisions as in the Seeger case and in the Welsh case, and as judicial 
review shall be abolisiied for selective service determinations appear 
to be blatantly unconstitutional. • 

But this does not seem to have bothered the Selective Service Sys- 
tem. A 1977 study for the Selective Service System recommended that 
10 regional ".stations" be established to house conscientious objectors— 
"stations" which, in their outline, look suspiciously like internment 
camps. 

If indeed there is to be draft registration, then it behooves those 
drafting the legislation to study the evolution of the Supreme Court 
rulings concerning conscientious objection, rulings which have ad- 
dre-ssed the complexities of determining in today's world what is a 
satisfactory definition of "religious" and "belief." Otherwise the reli- 
gious repressions from which some of our forefathers fled the Old 
World may be transporter! to the New World. And the United States 
may again become a nation from which people depart., as they did 
during Vietnam war days, in search of religious freedom. 

In my presentation I have outlined six specific threats which I feel 
draft registration poses to civil liberties and the administration of 
justice in the United States. In conclusion, I would like to return to 
my earliest point, namely, that as a specialist on South Asia I believe 
that President Carter and his advi.sers have responded inappropriately 
to the events in Afghanistan. I believe that President Carter's call for 
reinstating draft registration is uncalled for and potentially damaging 
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both to the well-being of our Nation, and to world peace. And I sub- 
scribe to the view that in this situation the ^eatest protection to civil 
liberties and the administration of justice in the United States is to 
oppose the reinstatement of registration for the draft. 

[The complete statements follow:] 

STATEMENT OF GOBDON BALDWIN 

I am Gordon Baldwin, Professor of Law at the University of Wisconsin- 
Madison. Additionally I serve as the Campus Director of Officer Education Pro- 
grami), popularly known as the ROTC programs. Naturally I speak only for 
myself. My teaching interests focus upon constitutional, international, and 
criminal law. 

Your committee's focus upon the practical problems generated by a national 
registration system is commendable. We all agree, I think, that tJie present 
enforcement framework Is cumbersome. Indeed the statutes are prolix, and on 
initial reading, nearly incomprehensible. Its construction, l)y in.spiring litigation 
Is wonderful for lawyers. For example, the first sentence in one important section 
runs on and on, married by not a single semicolon for 380 words. It is a disgrace- 
ful piece of draftsman-ship which would earn a student an "F." [50 U.S.C. App. 
§462.] With respect to clarity both the Senate and House bills are Infinite 
improvements. 

I favor military conscription. On policy grounds I see no alternative. We need 
not have a perfect system, only a workable one. We cannot have a perfectly 
just method of conscription—perfect justice does not eixst in this world. We 
can have a constitutional system, and, I hope, inspire the Supreme Court to 
supply better rationale than that in tiie 1918 Selective Draft Cases [245 U.S. 366]. 
A critique of that decision is easy—indeed modern commentary is not muci 
better than that rendered by a law professor in a 1981 article [Black, The Selec- 
tive Draft Cases, 11 B.U.L. Rev. 3T (1931) ]. 

My support for registration now and conscription to follow rests on four major 
assumptions. 

First, our present reliance on volunteers does not work. We rely on economic 
incentives wliich draw most heavily upon the poor, the least skilled, the least 
trainable and the least privileged parts of our population. Conscription has 
revealed that significant parts of the nation are not physically or mentally 
equipped to serve. Indeed it is likely that with conscription, or at least its threat, 
we would improve the quality of our soldiers. I believe all segments of society 
should serve, and that if pay and benefits were raised, our most privileged, most 
competent and most dedicated citizens would probably not volunteer. Military 
service is a civic service that should be demanded of all who are needed. 

Second, to forge a credible military force takes months, even years. While we 
might institute a draft quickly, assuming all the administrative machinery were 
in order, we can not train soldiers quickly. Indeed one of the merits of even the 
modest proposal being studied now is that it may generate a few more enlist- 
ments; it may encourage more inquiries Into officer education programs. I am 
not a dispassionate observer. 

Third, military strength is an indispensable component of diplomacy. A 
nation's ability to influence events is directly dependent on an adequate, well- 
trained and balanced force. The world contains predatory politicians, and the 
nations they lead can become rapacious. To think otherwise is self-deception. To 
discount the deterrent effect of armed force is equally foolish. 

Fourth, military service is honorable service. To equate it with slavery 
dishonors our history and discounts the wisdom of men whose views we all 
respect. [See for examples, the several essays of Justice Oliver Wendell Holmes, 
including his 1895 address, "The Soldier's Faith."] 

Of course registration, and ultimately conscription, limits freedom. Compulsion 
is not exceptional in the real world; in an interdependent society compulsion is 
commonplace. We require youth to attend schools; we prescribe the subjects of 
study, and we exact obedience to law regularly. Discipline to be effective can not 
be optional. Civil liberties embody civil responsibilities, and I believe military 
service is one. Legal problems, rather technical ones, are doubtless present. 

First, you will examine the need for criminal i)enaltles for a failure to regis- 
ter. However, it ought to be possible to create an automatic registration system 
that would prevent some offenders from becoming criminals. Correlating social 
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security data with income tax filings would, for example, belp to identify many 
of the more comiteteut young j)eopie. We could, moret^ver, require colleges to 
identify their students, just as we require them now to cooperate with immigra- 
tion authorities. Ultimately it should be a crime to "liuowingly" fail to fulQll an 
obligation which the jjerson is aware of having. S. 1722 embodies this standard. 

Second, it may bacome necessary to penalize a few who delilierately counsel, 
and incite resistance. The F'irst Amendment law in this general arena is con- 
fused. I don't tbinic there has l>een much improvement on the formula advanced 
by Learned Hand; namely whether the gravity of the evil, discounted by its 
improbability, justifies such invasion of free speech as is necessary to avoid tbe 
danger. [Cited an dapproved in nenntH v. V.8., United States, 494 ( 1951 341)]. 

Third, the question of whether females may constitutionally be exempted from 
registration is not difficult. In view of several recent decisions upholding classi- 
fications and rules operating in the foreign service, and in the military, 1 predict 
that the female exemption would be sustained. [See Van<-e v. Bradley, 440 U.S. 
93 (1979) ; Brmcn v. Olinct, 48 L.W. 4095 (Jan. 21, 1980) ; Secretary of the 
Navv v. Huff, 48 L.W. 4122 (Jan. 21, 1980) ; see also Parker v. Levy, 417 U.S. 
733 (1974) ; SchleMngcr v. Bailard, 419 U.S. 498 (1975)). Recent court decisions 
reveal a hands-off attitude toward acts of Congress In the area of military 
justice and foreign policy. 

Fourth, I remind you that no law is enforced totally, nor can it be. We always 
win have some law breakers. Law does its job if it supplies deterrents. I believe 
that if service is required, the vast majority of America's young people will serve, 
if not happily, then dutifully. 

STATEMENT OF JOSEPH W. ELDEB 

DRAFT BE0I8TRAT10N AND SOME OF ITS IMPLICATIONS FOB CIVIL LIBE8TIE8 AND TBOB 
ADMINI8TBATI0N OF JUSTICE 

My name is Joseph Elder. I am a professor in the Departments of Sociology and 
South Asian Studies in the University of Wisconsiu-Madison, where I have been 
teaching and doing research for the pa.st nineteen years. During those years I 
have beliJed train Peace Corps volunteers for Iran, Afghanistan, and India; I 
have represented the American Friends (Quakers) Seri-ice Committee on peace- 
seeking missions to India and Pakistan and on civilian relief missions to Viet- 
nam ; I currently serve on the Executive Committee of the U.S. National Com- 
mission for UNESCO, where I chair the permanent committee on .social science; 
and I currently chair the South Asia Council of the Association for Asian Studies. 

I would like to begin l)y thanking Congressman Bob Kastenineier and the 
House Judiciary Subcommittee on Courts, Civil Liberties, and the Administra- 
tion of .Tustice for this opportunity for several of us concerned about these 
issues to present our views on draft registration and some of its implications 
for civil liberties and the administration of justice. 

1. The first point I wish to make concerns the so-called "Carter doctrine," of 
which the call for renewal of draft registration is a part. I see the "Carter 
doctrine" as stemming from a selective interpretation of events occurring in 
Afghanistan and Iran. I wish, as a South Asia specialist, to qtiestion that 
selective interpretation. I wl.sh to question President Carter's judgment, and that 
of his advisors, in defining the events in Afghanistan as "the greatest threat 
to peace since the second world war." One can think of other i>o.ssil>iy more 
serious threats such as the Korean war, the Soviet invasions of Hungary and 
Czechosolovakia, the Cuban missile crisis, and the Vietnam war. I wi."h to 
question President Carter's belief, and tliat of hi» advisors, that the situation 
In Afghanistan can measurably improve as a result of a "signal" that the 
United States is reinstating draft r^stration. To the contrary, such a "signal" 
might well stiffen Soviet solidarity and undercut those voices in the Soviet I'nion 
calling for Soviet withdrawal from Afghanistan. In the recent past PreBldent 
Carter, and his advisers, have been dramatically wrong in interpreting events 
in Iran and Afghanistan. Note, for example, President Carter's 1978 New 
Year's toast to "Iran, [which] because of the great leadership of the shah, is 
an island of stability in one of the most troulUed areas In the world." Note also 
our government's approval In the fall of 1979 of the deposed shah's visit to the 
United States—a visit that triggered the sorry train of events at the U.S. 



Embassy In Tehran. I am prepared to argue that the President's call for 
draft registration emanates from the same complex of misinformation and 
misi^erceptions as his 1978 toast, his 1979 approval of the shah's visit to the 
United States, and his 1980 statement that Afghanistan poses the greatest 
threat to world peace since the second world war. 1 am prepared to argue that— 
despite President Carter's impressions—draft registration is no more necessary 
today in April 1980 than it was in April 1979 or in AprU 1978. 

2. The second point I wish to make concerns my conviction that the 
reinstatement of draft registration will do little to enhance rapid military 
mobilization—should such a need arise. A Congressional Budget Office study 
in November 1978 estimated a 13-day-earlier delivery of recruits to training 
camps with peacetime registration than with post-emergency registration. A 
revised Selective Service System estimate reduced the difference to 7 days. In 
either case, the training camps would require three or four additional mouths 
to train recruits for active service, thereby effectively eliminating any 
meaningful difference between a 13-day or 7-day-earlier delivery of recruits to 
training camps. On January 16, 1980 Selective Service Director Bernard 
Rostker's statement was released that the Selective Service System preferred 
beginuiug draft registration only after a war or n'ational emergency had been 
declared. Rostker's statement contributes to my conviction that draft registration 
as proposed by President Carter would not contribute in any signiiicant way 
to strengthening our national defenses. 

3. The third point I wish to make concerns my conviction that the reinstatement 
of draft registration (with the strong likelihood of a subsequent draft) will 
probably generate a number of specific dangers to civil liberties and the 
administration of justice in the United States. 

(a) The danger of the de facto transfer of war-declaring authority from 
Congress to the President. Article 1, Section 8 of the U.S. Constitution grants 
Congress the power to declare war. This authority has not been exercised by 
Congress since World War II. Nevertheless, the U.S. has engaged in two major 
military engagements (Korea and Vietnam) without Congress formally declar- 
ing war. As matters now stand, Congress has only two ways to prevent mili- 
tary adventures by the Executive branch of the government—withholding money 
and withholding personnel. If Congress reinstates draft registration, it will have 
relinquished one of its two remaining controls over military adventurism. The 
Vietnam war demonstrates this danger. In 1963 Congress extended the draft 
for four years. Two years later President Johnson, using that Congressional 
blank check, sent thousands of draftees to a small country called Vietnam—^in 
which eventually over 50,000 of them sacrificed their lives. 

(b) The danger of enhancing the possibility that the United States might 
engage in dubious military adventures. Some have argued that an annual influx 
of drafted civilians into the U.S. armed forces might place a brake on military 
adventurism. Whatever braking influences such drafted civilians might have 
had, they were not very effective in preventing the movement of U.S. troops into 
Korea, Lebanon, the Dominican Republic, and Vietnam. The most effective rein 
on possible U.S. military adventures is to assert strong civilian control over the 
military as provided for under the Constitution. In 1973 the draft was reiilaced 
by the All-Volunteer Force. It may not be merely a coincidence that since that 
date the U.S. lias not engaged in dubious military adventures, despite possi- 
bilities for such adventures in Angola, Ethiopia, and Guatemala. 

(c) The danger of criminaliziug large sectors of our populati<m if draft regis- 
tration is reinstated. Citizens throughout the United States, and we in Madison, 
Wisconsin especially, have expressed our strong reservations about the possible 
reinstatement of draft registration. I refer to the votes in Madison's Common 
Council and to the city of Madison's April 1st, ]!>80 referendum in which 01 
percent of those voting replied "no" to the question: "Do you support a na- 
tional registration and draft for all 19- and 20-year-old men and women?" If, in 
the face of such citizen opposition, the U.S. government insists on reinstating 
draft registration, two major sectors of the population are apt to be criminalized : 
(1) those young men and—if re<iuired—women who will not register—many of 
them on grounds of conscience; (ii) those men and women, many of them not of 
registration age, who will advise and counsel those who will not register. 

Even if we assume a low rate of non-compliance with the registration require- 
ment, say 2 percent of the male iwpulation ages 19 and 20, we are 8i)eaking 
about 80,000 new federal law violators. If we assume a 12 percent rate of non- 



compliance with the reRistration requirement (which was the actual rate In 
1972), we are S]>eakiiie of nearly half a million new federal law violators. If we 
assume that women will l)e required to register and that they will refiise to com- 
ply with the registration requirement at the same 1972 rate as the men, we are 
speaking of nearly one-million new male and female federal law violators. Do 
the federal courts plan to prosecute all 80,000—or 480,000—or 960,000 cases? 
Do the federal courts plan to Imprison a suhstantial number of these new law 
violators? Since the current federal prisons cannot house any major influx of 
new convicts, should we start a massive new federal prison huilding program? 
Should we create further federal judgeships to handle the increased number of 
court cases? Does the t'nited States government really want to declare a war 
of litigation against a sizeable sector of Its own young citizenry? 

(d) The danger of generating a divisive national confrontation over the posi- 
tion of women and draft registration. Under the 5th and 14th Amendments of 
the Constitution, the state cannot deny to any person "the equal protection of 
the laws." In view of recent court decisions, it seems likely that a court 
challenge to a men-only draft registration would probably be successful. This 
could mean that, within the near ftiture, the courts of the land could require 
draft registration to include women. Given the complexities of the long-overdue 
incorporation of women citizens into full participation in American life, is com- 
pulsory life In the military the most ratonal next step in providing women 
with the rights of which so many of them have been systematically deprived 
for 80 long? 

(e) The danger of introducing the inequities and injustices of all prior military 
registrations and drafts. Registration is only a prelude to the draft. Characteris- 
tically, the burdens of past drafts have fallen most heavily on the young, the 
poor, and the minorities. General Lewis B. Hershey, for many years head of 
Selective Service, acknowledged that no draft can be fair. With age, class, 
and minority relations gradually improving in the U.S. today, do we want to re- 
open the age. class, and minority wounds of the "BOs and '70s? 

(f) The danger of overlooking the rights of conscientious objectors. At the 
moment there is great confusion over what rights of conscientious objectors—If 
any—will be Incoritorated into the draft registration legislation. The Senate and 
the Hotise versions of the bill differ. And the Selective Service System's report 
on conscientious objectors, prepared in the summer of 1979 by Major Donald A. 
Gurwitz for Colonel Walter Thomjieon, recommends that such decisions be 
made as: 

"Complete rescission of the conscientious objector exemption modeled on the 
World War I statute; and. as an alternative, restriction of the conscientious 
objector exemption to practicing members of religious sects that specifically 
prohibit participation in military service, elimination of the re<iuirement that 
rea.son be given for the denial of a claim for conscientious objector clas.sification, 
and a 8i)ecification that Selective Service determination on claims shall not be 
.subject to review by another agency, ofiBcIal, or court of tlie United States . . ." 

Such recommendations as a conscientious objector shall be subject to loss of 
liberty without provision of reason, as the Selective Ser^'ice System shall define 
itself as exempt from such prior Supreme Court decisions as in the Seeger case 
and in the Welsh case, and as judicial review shall l>e abolished for Selective 
Service determinations appear to be blatantly unconstitutional. But this does 
not seem to have Iwthered the Selective Service System. A 1977 study for the 
Selective Service System recommended that ten regional "stations" be estab- 
lished to hou.se conscientious objectors—"stations" which, in their outline, look 
susjnciously like internment camps. 

If Indeetl there is to be draft registration, then It behooves tho.se drafting 
the legislation to study the evolution of the Supreme Court rulings concerning 
conscientious objection—rulings which have addressed the complexities of 
determining In today's world what is a satisfactory definition of "religious" and 
"t)elief." f)therwise the religious repression.^ from which some of our forefathers 
fled the Old World may be tran.sported to the New World. And the United 
States may again l)ecorae a nation from which people depart—as they did during 
the Vietnam War days—In search of religious freedom. 

In my presentation I have outlined six specific threats which I feel draft 
registration poses to civil liljerties and the administration of justice In the 
United States. In conclusion. I would like to return to my earliest ptiint: namely, 
that as a specialist on South Asia I believe that President Carter and his ad- 
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visors have responded inappropriately to the events in Afghanistan. I believe 
that President Carter's call for reinstating draft registration is uncalled for 
and potentially damaging both to the well-being of our nation and to world 
peace. And I subscribe to the view that the view that In this situation the greatest 
protection to civil liberties and the administration of justice In the United States 
is to oppose the reinstatement of registration for the draft. 

Mr. KASTENMEIER. Your presentations have been brief and to the 
point and I would like to commend you both. 

Professor Baldwin, you indicated that if there were a constitutional 
challenge mounted by an organization on behalf of women on the 
point of registration of males only, that the courts would probably 
sustain the exemption of the present law. 

Would the enactment of ERA to the Constitution have any effect ? 
Professor BALDWIN. There is legislative history underlying ERA 

that indicates that the proponents of ERA suspected this would lead 
to the possibility of drafting women. That is only the view of a few 
people. The court would have to construe that issue. 

It is possible, however, that the court could deal with the issue in 
terms of the underlying tradition. The Grovemment has never de- 
manded the service of females and the court might conceivably decide 
that ERA did not int«nd to reach the issue of compulsory military 
service. 

It seems to me also that a service might impose physical fitness 
studies that would have a discriminatory impactj but that the Su- 
preme Court would say they were not sex discriminatory. 

Mr. KASTENMEIER. Let me ask you a different question. 
I recognize your position is that this country ought to go to military 

conscription and that registration is not the end of a change of policy 
which you recommend. And I must say in my discussions with Curtis 
Tarr, we hypothesized that perhaps 10 percent or some sizable figure 
would be out of compliance. 

Would you not agree with Congressman Carr that if the adminis- 
tration does what it says it is going to do, just invokes registration and 
not the draft, that in fact registration then becomes a front line of law 
enforcement. And if we have a high percentage of noncompliance, 10 
percent, that the Federal authorities will be compelled to go out and 
start prosecuting and penalizing these people and as a consequence, 
we might have a real law enforcement problem ? Do you not agree ? 

Professor BALDWIN. There is always likely to be a problem when 
you have a law that is resisted such as prohibition or the resistance 
to the 55-mile-per-hour speed limit. It seems to me the wise response 
would be to develop an automatic registration system in which a per- 
son would have really verj' little choice. This of course does create 
problems, using the Social Security System in a way it hasn't been 
used before, or using the tax system in a way it hasn't been used 
before, or perhaps requiring universities, schools, places where young 
people are present cooperating with Government in ways they pres- 
ently cooperate with the Immigration Service and so forth. 

I advise an automatic registration system that minimizes the risk of 
resistance. 

Mr. EIASTENMEIER. A system where affirmative action on the part of 
the registrant isn't even required. 

Professor BALDWIN. Not very much. 
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Mr. KASTENMEIER. Professor Elder, how would you respond ? Does 
that change your mind ? Would you consider it less onei-ous to have 
a system where people would not have to come forward affirmatively 
and register? 

Professor ELDER. It would be less onerous. As for conscientious ob- 
jectors to registration, an automatic registration system would not 
require such persons to perform an act which they felt violated their 
prmciples. 

Mr. KASTENMEIER. YOU have raised a question as did the preceding 
witness, about conscientious objection. Normally the Selective Service 
authorities don't expect to i-each that question at the point of registra- 
tion but at a later point in the process. They don't consider it a valid 
question at this point in time. 

But nonetheless that doesn't make people who have conscientious 
objections to do something affinnative with i-espect to responding to 
the system, that doesn't keep them from having to face a very great 
question of compliance or noncompliance with the law. 

Professor ELDER. That's right. The way the previous Selective Sei-v- 
ice laws dealt with conscientious objectoi-s, they did not recognize 
conscientious objection to registration as a matter for conviction. That 
is a misconception on the part of those who drafted the legislation. I 
know numerous young people who felt it violated their principles to 
register. They do then become criminalized by a law which gives tliem 
no choice. 

Mr. CARR. Thank you, Mr. Chairman. 
Professor Baldwin, I would like to ask you a question about your 

statement on page 1 where you discuss economic incentives. I ^on't 
question your expertise as a law professor. I didn't when I was at 
school anyway. 

Professor BALDWIN. You have learned since then. 
Mr. CARR. NO; I will do a side step and question your expertise as 

an economist. 
You state: 
We rely on economic incentives which draw most hearily on the poor, the least 

skilled, the least trainable. . . . 
Isn't that really making a statement on the sufficiency of the eco- 

nomic incentives rather than on the All-Volunteer Force? 
Professor BALDWIN. I think it is important to draw on people that 

we could not afford to buy in the paying system. I look at my own 
experience. If you'll forgive me, I was drafted having gone through 
law school and frankly, a private in the Army had an easier life than 
the third-year law student. 

In my company we had five lawyers, several Ph. D.'s and I think 
we turned out to be good soldiers. Not necessarily happy soldiers but 
it was better for us and for the United States Army. 

It is not possible with a paid sy.stem even with fringe benefits to 
draw the most privileged members of society into the military. I tliink 
you have to draft them, di-ag them off sometimes most reluctantly. 

I assure you I could have resisted induction quite, vigorously but 
the alternative of 2 yeai-s in jail or taking care of pigs on a farm did 
not appeal to me. I was from a Quaker college and I could have 
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squeezed out a conscientious objector status but I believe that is 
undesirable to a Nation. Service to one's Nation where one is needed 
is a civil duty- 

Mr. CARR. Ill regard to economic incentives as you visualized con- 
scription in your peer world, would you then go back to the system 
of relatively low pay ? The Congi-ess has not lived U]J to its obligation 
under the all-volunteer concept and as I indicated in my previous 
remarks, I think for some benign and devious reasons which coalesce 
to everybody's difficulty, nonetheless they are better today than they 
were. Are you asking for a rollback ? 

Professor BALDWIN. I don't know about rollback. Inflation will take 
care of a good deal of base salary. With conscription it would not be 
necessary to make the payments that are presently required. AVe won't 
have to go much higher. Some attention could go maylie to fringe 
lienefits by way of transportation costs such as half fare—or less— 
on buses, airplanes, trains. This was an important fringe benefit. 
That's a relatively low-cost items. 

I don't think the country could afford hiring the competence 
required at present market rates. 

Air. CARR. Returning to the draft and draft type economics would 
probably have more sailors leaving San Diego with more families on 
food stamps and not less. 

Professor BALDWIN. We might get to the point where we aren't 
drafting too many people with families. The present systt'm does not 
accommodate the young soldier or sailor in the Army who is married. 
A numlier of those are not 18- and 19-year-olds but 20- and 21-year 
olds. If you select the 18- and 19-year-old ranks the percentage of 
people with families would be reduced. 

Mr. CARR. I might point out to j'ou that the status on military pay 
is that militaiT pay has not kept up with inflation. 

Professor BALDWIN. Whose pay has? 
Mr. CARR. That's true. The comparability statute doesn't even pre- 

tend that is a goal. It is comparability with other similarly situated 
workers. But they have been capped at 5 percent a year where every- 
one's income on the average has been going up 8.7 or something. If 
you were to further depress that—well, it's interesting. 

I thank you both for your comments. 
Mr. KASTENMEIER. I again wish to thank you both. 
Our last scheduled witnesses this morning are Curt Pawlisch and 

Barbara Lightner, and I would invite them to come forward. I know 
it is running late. 

Curt Pawlisch is a December graduate of the TTniversitv of Wiscon- 
sin with a degree in political science. In the fall, he will go to law 
school. He is an active member of the Madison Coalition A<rainst Reg- 
istration and the Draft—MCARD. He organized a Madison teach-in 
against the draft. 

Barbara Lijrhtner is program coordinator of the University's 
YMCA, active in civic and community affairs. 

I welcome you both, and I appreciate your patience. 
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TESTIMONY OF CTIET PAWLISCH, MEMBER, MADISON COALITION 
AGAINST THE DRAFT, AND BARBARA LIGHTNER, UNIVERSITY 
OF WISCONSIN YMCA 

Mr. PAWLISCH, One question which this committee has attempted 
to answer and which I intend to address in this testimony is the extent 
to which young people are willing to risk prison sentences to defy 
registration and the draft. Only those in Government can answer the 
counterpart of this question, and that is, to what extent is the Govern- 
ment willing to pay the costs of repressing an antiregistration 
movement ? 

It is important to remember, however, that a failure to comply with 
registration requirements represents only one form of registration 
resistance, that is, this is passive resistance, a resistance which can be 
practiced only by prospective registrants. In active resistance, both 
prospective registrants and other members of the community will 
seek to prevent others from registering. 

This form of resistance will also put a strain on our judicial system. 
Tactics of active resistance will include pickets, sit-downs and other 
obstructionist techniques at registration centers. These techniques will 
be especially burdensome to the Government if the new Criminal Code 
passes through Congress, a code which, it is my understanding, even 
outlaws protests at Federal buildings. 

The city of Madison has not forgotten those years. And it is im- 
portant to remember that those who resisted the draft and the Vietnam 
war have not gone out to pasture in somnolent suburbs. The generation 
of the 1960's did not melt away. In fact, many of them can lend to the 
present antiregistration movement their power, their prestige and 
experience. As parents, they have a keen interest to make sure that their 
children not suffer through the long and bitter years of another anti- 
war movement. Or. as former !<ntiwar activist and former mayor of 
Madison. Paul Soglin, concluded in his statement to a recent teach-in 
against fhe draft: 

The generation of the sixties will march arm and arm with the generation 
of the eighties. Hell, no. We'll all make sure that you won't go. 

Indeed, the generation of the 1980's has not waited to be led by 
the hand by our elders. Only 2 weeks after President Carter's state of 
the Union message, two teach-ins against the draft took place in 
Madison on Saturday, February 9. 

On February 16, more then 1,000 people marched down Madison's 
State Street to prote^ registration. Three student groups against 
the draft formed in less than 1 week after the state of the Union 
message. These groups have since united and formed MCARD, the 
Madison Coalition Ai^ainst ReTistration and the Draft. 

In February, five Madison State legislators introduced a resolution 
into the State assemblv. cnllin«j registration "unnecessary and unde- 
sirable at this time." The Madison Common Council passed a resolu- 
tion condemning President Carter's proposed registration plan. The 
generation of the 1980's was active behind both pieces of legislation. 
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The Madison Common Council placed on the April 1 ballot a 
referendum question which asked: '"Do you support the registration 
and draft of 19- and 20-year-old young men and women?" Over 60 
percent of Madison voters responded "no" to this question. 

On March 22, more than 50 students traveled to AVashington, D.C., 
to take part in the national march against registration. This event 
was attended by 30,000 people. 

It may seem incredible to some policymakers in Washington that 
thousands of people across the country are willing to give so much 
time and money to a cause that seeks only to prevent the implementa- 
tion of a plan whereby 19- and 20-year-old males will sign a little 
white card and jrive it to their friendly postman. Incidentally, if 
that was all there was to registration, the filling out of a little white 
card, then the penalties for noncompliance are absurdly heavy. 

By these heavy penalties, our Government is tacitly admitting that 
registration is an important issue. Those who have been opposed to 
registration have known this all along. With or without penalties, 
we see registration as only the beginning, only the opening of 
Pandora's box, toward a draft and war. 

We in the antiregistration movement do not wear ideological 
blinders like the many single-issue groups of the day. We are well 
aware that those who fight registration, those who fight for a better 
environment, those who fight nuclear power, and those who fight for 
progressive change in our society, are united at least on one very 
fundamental level: we fight the same enemy. 

Because registration and the draft involve a life-and-death matter, 
the antiregistration movement may provide the galvanizing sijark 
for the formation of a new unity among the many progressive forces 
in our society. 

It is indeed ironic that President Carter's i all for registration, a 
move to strengthen and revitalize the current socioeconomic order 
by piecemealing us closer to a war of aggression, may well spark a 
broad movement which will seek to reform and change that order. 

Thus, the antiregistration movement threatens to be a broad-based 
movement. Moreover, it threatens to be an intense movement, a move- 
ment to prevent this country from entering another aggressive war of 
futile self-destruction in the name of profits for defense industries. 

Another Vietnam would only fuel inflation. Another Vietnam would 
completely shatter our Government's legitimacy to the American 
people. We will not stand by and see this country so ruined. At stake 
now is the country itself. 

Can we believe that registration will lead to anything but another 
war? Can we believe that when we know that there has never been a 
national registration for a draft without a war ? Can we believe that 
registration is a symbol of our "defensive readiness" to make a stand 
against the Russians when the cloak of "defense" has been used again 
and again by this Grovernment to disguise the dagarer of foreign inter- 
ventionist desires which have been so often motivated by the need 
for raw materials and secure niai'kets as in the Bay of Pigs operation, 
the war in Vietnam, and the overthrow of President Allende of Chile? 

Should we acquiesce and nod our heads in dumfounded compliance 
to our Nation's leaders who might involve the world in nuclear war? 
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Should we trust our Government when we were the first and only 
country to use the atomic bomb ? Can we divorce the issue of registra- 
tion from the grander plans of remilitarization which are presently 
being realized in the field of nuclear weaponry ? 

Should we be silent when we see that President Carter's decision 
to deploy the cruise missile in Europe will vastly destabilize the 
balance of terror between the two superpowers because it is a first- 
strike weapon which can penetrate enemy radar systems? Can we 
quietly stand by while President Carter and the Defense Department 
attempt to sell the MX missile as a defensive weapon needed to 
escape and frustrate the incoming volleys of Soviet missiles, when we 
know that the MX missile, because of its accuracy, is a first-strike 
weapon? 

And when President Carter declares that he is creating a mobile 
strike force, a "blitzkrieg" armada of 100,000 men, would we not be 
neglecting our duty as citizens of the world to point out that this 
force is good for one thing and one thing only, intervention? Pre- 
sumably, such a force would be used to "defend" our interests, oil 
fields, in the Middle East. This is, of course, aggression because the oil 
fiels are not our own. Should we do nothing to stop registration when 
our tanks are being repainted from olive green to desert brown and our 
troops are training on sandy beaches ? 

Should we trust a President who has manipulated the foreign policy 
crises of his own making to his own political ad^'antage? Indeed, the 
manner in which President Carter has manipulated the crisis in Iran 
is shameful. Not only does such a crisis distract us from our current 
"malaise" of 20 pecent inflation, 20 percent interest rat«s, rising unem- 
ployment and the current recession, it martials the Nation into a war 
unity which instinctively supports the President. 

Our loss in Vietnam shattered our world empire. The dollar was 
sent reeling. Inflation has been our No. 1 problem since Vietnam, an 
inflation which was caused by deficit spending to fund the war as well 
as defense spending's inherent inflationary tendencies: it generates 
goods which cannot be recycled into the economy. 

As President Carter strengthens our military and plans to register 
young people for the draft, one thing becomes clear: he is intending 
to solve this Nation's economic woe-s by resorting to military force to 
reshape a world order more suitable to the needs and demands of our 
present socioeconomic system. In many ways it boils down to this: 

Rather than step on corporate toes at home and change this country's 
system of energy consumption and production to alternative sources 
of power. President Carter has decided to listen to his friends on the 
Trilateral Commission, corporate interests most resistant to social 
change, and he has begun to prepare us for the sacrifice of blood for oil. 

Rather than insist that our allies strengthen their defenses on a mas- 
sive basis, we will continue to be the sole defender of the West so that 
we will be the predominant power in the West that shapes a world 
order best suited for ourselves. It is the World War II success formula. 
And it will lead to tragedy. 

In a recent article in the Washington Post, William Greider has 
suggested that: 

The most powerful political Idea of our time, .surely, is the idea of World War 
ir. For here we are, nearly 40 years later, and the World War II experience 



eo 
is stlU controlling American policy, still defining "national security" in a false and 
dangerous manner, raising lirave banners and launching tlie wrong ships. 

He fears that if the United States falls back npoi\ its World War II 
reflexes, especially toward the Middle East, only disaster can ensue 
Ijecause of the many factors which differentiate the Persian Gulf of 
1980 from the Western Europe of 1938: our ignorance of Islamic tra- 
ditions, the lack of clear allies for the United States to protect, our sad 
history of supporting military dictatorships, and the threat of nuclear 
war. 

The fact is that inherent in the World War II success formula is 
tragedy. Greider goes on to quote Arthur Schlesinger, who wrote of 
the post-World War II policies of the United States: 

That fate was to have everytiiing we hoped for, struggled for, yearned for— 
come about, and come true. And then to see those visions warped, distorted, and 
made grotesque in their execution. 

Such was Vietnam. Says Greider: 
The Greeks would understand the outlines of tragedy in this. Does a great 

nation, like a tragic liero. fall victim to its own triumphant nature, an over- 
weening pride that blinds it to realities? Could that happen to us? 

As SO we in the anti-registration movement are motivated by some- 
thing far beyond selfish desires to avoid duty to our country. It is 
precisely because we feel a duty to our coimtry that we will not allow 
ourselves to be used as cannon fodder for a new trilateral order, that 
we will not allow ourselves to be used as a solution to the economic 
crises of the day. 

We will not allow America to be "warped, distorted, and made 
grotesque" by another Vietnam. We will sacrifice the oil of the Middle 
Ea.st to presei-ve the blood of America. 

The young people of this Nation will not allow this country to be 
strapped and chained upon the wheel of tragedy. Indeed, many young 
people will brave the threat of prison rather than see this country 
face the fate of King I^ear when he called out: "I am bound upon a 
wheel of fire which mine own tears do scold like molten lead. 

This country is too young to die. 
Mr. KASTENMEIER. Thank you for that very- strong stAtement. Ms. 

Lightner, you may pix)ceed. 
Ms. LIGHTNER. Thank you, Congressman Kastenmeier and Congress- 

man Carr. 
Before I begin the fonnal part of my testimony, with regard to 

Alderman T^arry Olson's comments I would like to recognize we are 
from Madison but should not therefore be disregarded. It might be 
pointed out we have from time to time in the past been a sign of things 
to come in the future. So the referendum and the levels of resistance 
that exist here should not be di.smissed just because they are from 
Madison. 

I am speaking for the TTniversity of Wisconsin YMCA which has 
three basic concerns regarding military registration and related mat- 
ters. We are concerned, first, that civil" liberties be preserved in times 
of heightened response to world events; and, second, that criminal 
penalties fit the crime by accurately reflecting the need to deter certain 
activities. 
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Third, and perhaps most important, we are concerned over the 
present lack of clarity suiTounding military registration and related 
matters. We, therefore, urge the subcommittee to consider legislation 
that is more specific than it is general in the areas of civil lil)erties and 
criminal law; and not leave the specifics to be filled in through the 
rulemaking authority of individual agencies, or through court deci- 
sion—neither of which are as accountable to the people as is the 
Congress. 

In matters so close as this to the warmaking power of the Congress, 
we would hope that specifics will be dealt with in the congressional 
forum, and elevated to the public domain where they might receive 
the widespread attention they deserve. In view of the selective service 
report released by Senator Mark Hatfield it would seem that we have 
the time to carefully consider such matters—before a hypothetical 
future point of inducation when the sense of crisis may become so 
heightened that careful thinking will be difficult, if not impossible. 

First, then, with regard to civil liberties we recommend specific legis- 
lation. I might add with regard to this that our recommendation could 
be t^ken in the spirit of the congressional taxing powers. You get in- 
volved in the rules and regulations and details of taxation. We think 
that would be appropriate in this instance. 

In order to protect to the greatest extent possible the privacy and 
other constitutional rights of eligible registrants, we urge the sub- 
committee to: 

(1) Establish a firm and clear standard of need which must be 
shown not to have been met before the Government may require per- 
sonal information for purposes of military registration; with the need 
to be reflected in terms of selective service ability to move to the 
mobilization required by circumstances; 

(2) Establish a firm and clear standard of need which must be 
shown not to have been met before records other than selective service 
records can be used for purposes of registration in the first instance; 
as well as for purposes of locating those who do not comply with orders 
to register; with the need to be determined according to the actual 
number of persons required, and the actual number of persons in com- 
pliance, rather than an estimated, or even actual, number of persons 
not in compliance; 

(3) Determine the harm that might result from use of various rec- 
ords other than those of the Selective Service—that is, fear that rec- 
ords might be used for military registration led a number of people in 
Madison, Wis., not to vote, as well as not return census forms; 

Congressman Olson mentioned a low vote on the referendum. I was 
involved in a "get out the vote" campaign, to vote no. I received a 
number of answers that said I would not rejrister to vote because they 
may use voter registration as a means of register for the executive serv- 
ice system. 

(4) Determine which records might, in a situation as determined 
under 2 above, be used with least harm; require that persons whose 
names are to be entered into such records be notified of their possible 
use for military registration; and prohibit, by name, use of those 
records determined to have significant harmful consequences; 
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(5) Amend the Privacy Act to create a specific exception for time 
of war or national emergency under which points 1^ above are pre- 
cisely carried out; 

(6) Specifically prohibit the gathering together of conscientious ob- 
jectors into camps, stations, barracks, living or working quarters, for 
any reason whatsoever j 

(7) Provide for admmistrative and judicial review of decision deny- 
ing conscientious objector status; and require that reasons be given 
for any and all denials. 

Further points have been dealt with and I will only mention a 
couple, that the committee enact legislation specifically limiting "time 
of war" to those situations in which Congress has formally declaimed 
war; and enact further legislation making it clear that the state of 
national emergency declared in 1950 does not continue in effect today: 
the Senate report makes clear that arguably the 1950 state of emer- 
gency is in effect today—and insure congressional participation in de- 
claring a state of national emergency through specific and concrete 
statement that such will be the case. In this case where there may not 
be a commitment of trust, a state of national emergency should have 
applied to it the collective judgment of the Congress and Senate. 

And third, an item of particular interest to us in Madison coming off 
the Vietnam years, reaffirm the constitutional right of those accused to 
face their accusor by prohibiting all criminal charges brought in the 
name of unnamed witnesses, even wehn the good character of the 
arresting officer is sworn to by a superior or other officer. 

I'm not sure if that is clear. They say such-and-such an activity 
occurred. An unnamed witness swore to this. The character of the offi- 
cer bringing the complain is good, honest, sincere and we have never 
known him not to tell the truth. 

With regard to the criminal code, only a coiiple of points. 
We do STipport the grading of criminal offenses as thev are seen in 

the proposed Senate and House criminal recodification. 'We ask that 
failure to re^ster be taken off the list of four criminalized activities. 
In this particular situation it is not as it is said to be in the Senate 
report one of the ultimate offenses, particularly since we have been 
told over and over again that registration means only registration and 
not a draft. That it be taken out and that noncompliance be decriminal- 
ized where there is no ongoing induction. 

This would have to be an act of the Congress and could not come 
through the courts or the Selective Service System. In addition to the 
grades now existing we would like a consideration of a grade according 
to need with need to be determined according to the number of nersons 
actually required and the actual number of persons who are in. com- 
pliance rather than an estimated number of persons not in compliance. 

Thank you. 
Mr. KASTENMEIER. We will take both of your .statements in their 

entirety, and make them part of the record. 
[The statements follow:] 

STATKHENT OF CUBT P. PAWLIBCH, MEMBER OF THE MADISON COAUTION AOAINBT 
REOISTRATTON AND THE DRAFT 

The Reverend .lesse Jackson wrote in a recent column that, "When the country 
Is faced with economic crisis and does not know what to do with the unem- 
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ployed young people, it often opts to send them off to war or Imprison them. 
The recent efforts to register our young people for the draft, and these prison 
statistics, make one wonder." ^ 

The statistics which Jackson cites Include estimates that over 1,000 new prisons 
will be completed in the next flve years, "adding another 300,000 prisoners to 
our caged population.'" Jackson concludes that the young people of this nation 
may be "comforted" by the knowledge that the future will provide them a 
liealthy supply of prisons and a strong demand for the draft. 

To go to prison or to ue drarteii—this is the question which many young 
people may soon face. One question which this committee is attempting to 
answer, and which I intend to address in this testimony, is the extent to which 
young people are willing to risk prison sentences to fight registration and the 
draft. Only those in government can answer the counterpart of this question, and 
that is, to what extent is the government willing to pay the costs of repressing 
an anti-registration movement. 

Indeed, the stakes are high for both resistors and repressers. The maximum 
penalty which a 1ft- or 20-year-old male could face If he chose not to register 
is a $10,000 fine and flve years in prison. On the other hand, the government 
is faced with a large potential "penalty" as well. If only 10 percent of this na- 
tion's 19- and 20-year-old males fail to register, this would mean that an 
estimated 350,000 young people could face a maximum penalty of flve years in 
prison. It is estimated that the annual cost of housing a federal offender in 
a newly constructed prison is $17,305 per year.' Thus, assuming U.S. Attorneys 
can handle the workload of convicting this massive number—which they can't— 
to house 350,000 young people for flve years could cost the Federal government 
28 billion dollars. And, If new prisons would have to be built, even to house 
only half of these 350,00 people, the costs of this renression would become 
astronomical when we consider that building each new federal prison cell costs, 
on the average, $40,000 to $50,000.' 

It is important to remember, however, that a failure to comply with registra- 
tion requirements represents only one form of registration resistance, I.e., this 
is passive resistance, a resistance which can be practiced only by prospective 
registrants. In active resistance, both prospective registrants and other members 
of the community will seek to prevent others from registering. This form of 
resistance will also put a sfroln on onr jndicial system. Tactics of active resis- 
tance will include pickets, sit-downs and other obstructionist techniques at regis- 
tration centers. These techniques will be especially burdensome to the govern- 
ment if the new Criminal Code passes through Congress, a code which, it is my 
understanding, even outlaws protests at federal buildings. 

Should President Carter go ahead wiih iils plan to implement registration at 
local Post Offices, the tactics of active resistance may include overburdening 
these Post Offices with large increases in postal volume, e.g., one tactic which has 
been discussed revolves around the Idea of sending many large empty packages 
to the Selective Service System. Local businesses might be severely effected by 
such a slow-down. The Postal Service may be forced to hire more employees. Local 
police enforcement agencies will be faced with the task of overseeing the many 
marches, pickets and sit-downs which could occur at these registration centers. 
It might then only be a matter of time before local police, tired and frustrated, 
begin to employ violent means to end even the most pacific of antl-registratlon 
pickets. 

Should President Carter decide to implement some form of passive registration 
(e.g., the use of Social Security numbers to implement registration), tactics of 
resistance will Include court challenges to the constitutionality of such passive 
registration. Moreover, the threat of passive registration Is not without its subtle 
costs. Assurances to the contrary, many young people will not fill out their census 
forms because they fear that this census data may be used—at some point—to 
register them for a draft 

Court challenges to an all male registration are certain to occur simply on the 
basis that the Selective Service Law, as It now stands, discriminates against 
females. 

• The Reverend Jegge Jackson, the Wlscongln State Journal. April 7, 1980. 
' Ibid. Jackson quotes S. Bryan WUson, "a priBon-reform advocate." 
=Ibid. 
<Ibid. 
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Thus registration, that symbol of national purpose and resolve, could well cost 
federal, state, and local governments billions of dollars to implement. 

We who have been leading the anti-registration movement in Madison are con 
fldent that the levels of resistance to registration will easily reach 10 percent 
noncompliance with registration requirements and that this protest will be spear- 
headed by high levels of active resistance. 

Madison has a long and proud tradition of war and draft resistance. Indeed, a 
recent source of municipal pride has been the film documentary, "The War At 
Home" which has been nominated for an 0.scar. The film covers the ten years of 
protest against the war in Vietnam, starting from the first anti-Vietnam rally 
held in the nation—which took place on the steps of the University of Wisconsin- 
Madison's Memorial Union—past the bombing of the Army Math Research Center 
at UW's Sterling Hall (which not to our pride, but our deep sorrow, caused the 
death of one man), to the final peace agreement which ended U.S. involvement in 
Vietnam. 

The city of Madison has not forgotten those years. And it is important to re- 
member that those who resisted the draft and the Vietnam War have not gone 
out to pasture in somnolent suburbs. The generation of the 60's did not melt away. 
In fact, many of them can lend to the present anti-registration movement their 
power, their prestige and experience. As parents, they have a keen interest to 
make sure that their children not suffer through the long and bitter years of 
another anti-war movement. Or, as former anti-war activist and former mayor of 
Madison. Paul Soglin concluded in his statement to a recent teach-in against the 
draft, "The generation of the 60's will march arm and arm with the generation 
of the 80's. Hell no. We'll all make sure that you won't go." 

It would seem as if President Carter has failed to take note that resistance to 
registration will occur on a community-wide, and not merely a campus-wide, basis. 
Although the present appropriation for registration is now stalled in the House 
Appropriations Committee, we in the anti-registration movement are certain that 
the Administration will push hard for funding in early May—at a time when 
students are taking their final exams. We are also certain that the Administra- 
tion would prefer implementing registration this summer—at a time when stu- 
dents are away from their campuses. If this is true, it shows a remarkable naivety 
on the part of this Administration. 

Nor will resistance to registration occur only from college campuses. Already, 
high school antiregistratlon groups have formed. At one high school alone, there 
are over 40 students who belong to Students Against the Draft, a group that has 
organized at Madison's West High School. 

Indeed, the generation of the 80's has not waited to be led by the hand by 
our elders. Only two weeks after President Carter's State of the Union me.ssage, 
two teach-ins against the draft took place in Madison on Saturday, February 9. 
On February 16, more than 1000 people marched down Madison's State Street 
to protest registration. Three student groups against the draft formed in less 
than one week after the State of the Union message. (These groups have since 
united and formed MCARD, the Madison Coalition Against Registration and 
the Draft). 

In February, five Madison State Legislators introduced a resolution into the 
State Assembly, calling registration "unnecessary and undesirable at this time." 
The Madison Common Council passed a resolution condemning President Carter's 
proposed registration plan. The generation of the Sffa was active behind both 
pieces of legislation. 

The Madison Common Council placed on the April 1 ballot a referendum ques- 
tion which asked: "Do you support the registration and draft of 19 and 20 
year old young men and women?" Over 60 percent of Madison voters responded 
"NO" to the question. 

On March 22, more than 50 students travelled to Washington D.C. to take 
part in the national march against registration. This event was attended by 
30,000 people. 

It may seem incredible to some policymakers in Washington that thousands 
of people across the country are willing to give so much time and money to a 
cause that seeks only to prevent the implementation of a plan whereby 19 and 
20 year old males will sign a little white card and give It to their friendly post- 
man. Incidentally, if that was all there was to registration—the filling out of 
a little white card—then the penalties for noncompliance are absurdly heavy. 
By these heavy penalties, our government is tacitly admitting that registration 
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is an important issue. Those who have been opposed to registration have Icnown 
this all along. With or without penalties, we see registration as only the i)egin- 
nlng. only the opening of Pandora's box, towards a draft and war. 

Furtlier, the issue of the draft touches upon one of the deepest philosophical 
questions in Western philosophy : the individual's obligation to the State. Indeed, 
the State can demand no greater sacrifice on the part of its citizens tJian the 
potential sacrifice of their lives. President Carter's call for registration has 
brought this question to the front of our thinking. Should the State be obeyed 
under all circumstances? Are there circumstances in which the State should be 
disobeyed? 

International Law recognizes the need for a citizen to disobey his or her gov- 
ernment in many instances. The Principles of Nuremberg state that it is a duty 
of a citizen to disobey the criminal acta and orders of his or her government. 
Principle II states that: 

••The fact that an internal law does not Impose a penalty for an act which 
constitutes a crime under international law does not relieve the person who 
committed the act from the responsibility under international law."' 

The fact that individuals are responsible for the criminal acts of their nation 
is reinforced under I'rineiple IV: 

"The fact that a person acted pursuant to an order of his Government or of 
a superior does not relieve him from responsibility under international law, 
provided a moral choice was in fact possible for him." * 

Crime of international law include under Principle VI crimes against peace: 
"(1) Planning, preparation, initiation, or waging of a war of aggression or 

a war in violation of international treaties, agreements or assurances; . . ."' 
Thus, it is an Internationally recognized responsibility of every citizen to 

disobey his or her government—not only when the State commands that he or she 
commit criminal acts of war—but it is the duty of the citizen to hinder his or her 
government's planning and preparation for an aggressive war. 

All indications point directly to the fact that our policy-malsers in Washington 
are planning a war of aggression. Despite President Carter's reassurances, we 
are certain—and let me repeat it—that registration is only the first step towards 
a draft and a new war. There is an old German saying, "Give the devil your 
finger and he'll take the entire arm." We will not give Carter the dirt under our 
fingernail. 

To fight registration is to fight the causes which have brought it about: to see 
the matter in any other light is to condemn oneself to shadow boxing at an enemy 
in the dark. The indications which ijoint to the fact that our government is plan- 
ning a war of aggres.sion are in many ways the very causes of the need for regis- 
tration and the draft. Such indications include this nation's post WWII history, 
the present statements and actions of our national leaders, the level of our 
nation's defense spending, the current instability of the Third World, and—ulti- 
mately—our current economic crisis, a crisis that cuts to the heart of our socio- 
economic order. 

It is always the same. Those who wish to change some facet of the present 
order—whether it be environmental issues, anti-nuke issues, alternative sources 
of power, women's liberation, gay liberation, civil rights, or draft registration— 
must come up against those who have the greatest stake in that order, those who 
will be most resistant to change-^at any price, they will seek to maintain that 
order. 

We in the anti-registration movement do not wear ideological blinders like the 
many single-issue groups of the day. We are well aware that those who fight 
registration, those who fight for a better environment, those who fight nuclear 
power and those who fight for progressive change in our society, are united at 
least on one very fundamental level: we fight the same enemy. Because registra- 
tion and the draft involve a life and death matter, the anti-registration move- 
ment may provide the galvanizing spark for the formation of a new unity among 
the many progressive forces in our society. It is indeed ironic that President 
Carter's call for registration—a move to strengthen and revitalize the current 
socio-economic order by piece-mealing us closer to a war of aggression—may well 
spark a broad movement which will seek to reform and change that order. 

•Cited In War Crimes and the American  Conscience," Erwln Knoll and Judith Mies 
McFadden. editors (Holt, Rlnehart and Winston. New York, 1970) pp. 182-183. 

• IMd. 
' Ibid. 
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Thus, the anti-registration movement threatens to be a tiroad-based movement. 
Moreover, it threatens to be an intense movement, a movement to prevent this 
country from entering another aggressive war of futile self-destruction in the 
name of profits for defense industries. Another Vietnam would onl.v fuel Inflation. 
Another Vietnam would completely shatter our government's legitimacy to the 
American people. We will not stand by and see this country so ruined. At stake 
now is the country Itself. 

Can we believe that registration will lead to anything but another war? Can 
we believe that when we know that there has never been a national registration 
for a draft without a war? Can we believe that registration is a symlK)! of our 
"defensive readiness" to make a stand against the Russians when the cloak of 
"defense" has been used again and again by this government to disguise the 
dagger of foreign interventionist desires which have been so often motivated by 
the need for raw materials and secure markets as in the Bay of Pigs Operation, 
the war in Vietnam, and the overthrow of President AUende of Chile? 

Should we acquiesce and nod our heads in dumbfounded compliance to our 
nation's leaders who might involve the world in nuclear war? Should we trust 
our government when we were the first and only country to use the atomic bomb? 
Can we divorce the issue of registration from the grander plans of remilitariza- 
tion which are presently being realized in the field of nuclear weaponry? Should 
we be silent when we see that President Carter's decision to deploy the cruise 
missile in Europe will vastly destabilize the balance of terror between the two 
superpowers because it is a first-strike weapon which can penetrate enemy radar 
systems? Can we quietly stand by while President Carter and the Defense 
Department attempt to sell the M-X missile as a defensive weapon needed to 
escape and frustrate the incoming volleys of Soviet missiles, when we know 
that the M-X missile, l)ecause of its accuracy, Is a first-strike weapon? And 
when President Carter declares that he is creating a mobile strike force, a Blitz- 
krieg armada of 100,000 men, would we not be neglecting our duty as citizens 
of the world to point out that this force is good for one thing and one thing 
only—intervention? Presumably, such a force would be used to "defend" our 
interests (oil fields) in the Middle East. This is, of course, aggression because 
the oil fields are not our own. Should we do nothing to stop registration when 
our tanks are being repainted from olive green to desert brown and our troops 
are training on sandy beaches? 

Should we trust a President who has manipulated the foreign policy crises of 
his own making to his own political advantage? Indeed, the manner in wliich 
President Carter has manipulated the crisis in Iran is shameful. Not only does 
such a crisis distract us from our current "malaise" of 20 percent inflation, 
20 percent interest rates, rising unemployment and the current recession. It 
marshals the nation into a war unity which ln.stinctively supports the President. 

But deeper questions need to be posed, questions which go far beyond the 
cosmetics of charismatic politics and right to the heart of the matter: should we 
allow President Carter to use the resources of this nation to shape the world to a 
new Trilateral order, an order in which the United States is sure to be predomi- 
ant over our West European and ,Japanese partners because of our overwhelming 
military superiority? Should the United States be placed in the position of sole 
invading forces. This country's dependence on Mldeastern oil is far less than that 
this nation will go to war if the oil fields of the Middle East are attacked by 
invading forces. This country's dependence ou Mldeastern oil is far less than that 
of Japan's or Europe's and yet they have not made similar proclamations. By 
insisting that we shall defend this region. President Carter is displaying his will- 
ingness to make the United States the predominant power among his Trilateral 
partners. 

The use of force to shape a world order to our designs is nothing new for us. 
World War II was a smashing success for this formula. By entering the war, 
we solved our unemployment problems at home and became the predominant 
power on the globe. For over 25 years, the U.S. dollar was the international 
standard of currency. While "defending" countries from communism or populist 
leaders such as Mossedegh of post WWII Iran, we shaped the world markets to 
our needs. In Iran, our CIA helped to overthrow Mossedegh and Install the Shah 
who became a wonderful client, ftedlng us raw materials (oil), and giving us 
an outlet for our goods (arms). The combination of garrison state politics and 
an interventionist foreign policy created a reflex action which sent us into 
Vietnam. 
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Our loss In Vietnam shattered onr world empire. The dollar was sent reeling. 
Inflation has been our numlier one problem since Vietnam, an inflation which 
was caused l>y deficit spending to fund the war as well as defense spendlng's 
Inherent inflationary tendencies; it generates goods which cannot be recycled 
into the economy. 

As President Carter strengthens our military and plans to register young 
people for the draft, one thing becomes clear: he is intending to solve tils 
nation's economic woes by resorting to military force to reshape a world order 
more suitable to the needs and demands of our present socio-economic system. 
In many ways, it boils down to this: rather than step on corporate toes at home 
and change this country's system of energy consumption and production to 
alternative sources of power. President Carter tias decided to listen to his friends 
on the Trilateral Commission—corjiorate interests most resistant to social 
change—and he has l)egun to prepare us for the .sacrifice of l)lood for oil. Rather 
than insist that our allies strengthen their defenses on a ma.sslve basis, we will 
continue to be the sole defender of the West so that we will be the predominant 
power in the West that shapes a world order best suited for ourselves. It Is 
the WWII success formula. And it will lead to tragedy. 

In a recent article In the Washington Post, William Greider has suggested 
that, "Tlie most powerful political idea of our time, surely, is the idea of WWII. 
For here we are, nearly 40 years later, and the World War II experience is still 
controlling American policy, still defining 'national security' in a false and 
dangerous manner, raising brave t>anners and launching the wrong ships."' 
He fears that if the United States falls back upon its WWII reflexes, especially 
towards the Middle East, only disaster can ensue because of the many factors 
which differentiate the Persian Gulf of 1980 from the Western Europe of 1938: 
our ignorance of Islamic traditions, the lack of clear allies for the U.S. to protect, 
our sad history of supporting military dictatorships and the threat of nuclear war. 

The fact is that inherent in the WWII success formula is tragedy. Greider 
goes on to quote Arthur Schlesinger who wrote of the post-WWII policies of the 
United States: 

"That fate was to have everything we hoped for, struggled for, yearned for— 
come about, and come true. And then to see those visions warped, distorted, and 
made grotesque in their execution."" 

Such was Vietnam. Says Greider: "The Greeks would understand the outlines 
of tragedy in this. Does a great nation, lllte a tragic hero, fall victim to its own 
triumphant nature, an overwhelming pride that blinds It to realities? Could 
that happen to us?" " 

And so, we in the antl-registratlon movement are motivated by something 
far beyond selfish desires to avoid duty to our country. It Is precisely because 
we feel a duty to our country that we will not allow ourselves to be used as 
cannon fodder for a new Trilateral Order, that we will not allow ourselves to be 
used as a solution to the economic crises of the day. We will not allow America 
to be "warped, distorted, and made grotesque" by another Vietnam. We will 
sacrifice the oil of the Middle East to preserve the blood of America. 

The young people of this nation will not allow this country to be strapped 
and chained upon the wheel of tragedy. Indeed, many young people will brave 
the threat of prison rather than see this country face the fate of King Lear 
when he called out: "I am bound upon a wheel of fire which mine own tears 
do scold like molten lead." 

This country is too young to die. 

STATEXKNT OF YOUNG MEN'S CHRISTIAN ASSOCIATION, UNivEBsrrY OF WISCONSIN, 
PBESENTED BY BARBABA LIGHTNEB 

Tlie University of Wisconsin YMCA has three basic concerns regarding 
military registration and related matters. We are concerned, first, that civil 
liherties be preserved In times of bigbtened response to world events; and, 

» WlUiam Greider, the Washington Post. March 23. 1980. 
•/W<J. 
"Ibid. 
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second, that criminal penalties fit the crime by accurately reflecting the need 
to deter certain activities. Third, and perhaps most important, we are concerned 
over the present lack of clarity surrounding military registration and related 
matters. We, therefore, urge the Subcommittee to consider legislation that is 
more specific than it is general in the areas of civil liberties and criminal law; 
and not leave the specifics to be filled In through the rule-making authority of in- 
dividual agencies, or through court decision—neither of which are as account- 
able to the people as is the Congress. 

In matters so close as this to the war-making powers of the Ck>ngress, we would 
hope that specifics will be dealt with in the Congressional forums, and elevated 
to the public domain where they might receive the widespread attention they 
deserve. In view of the Selective Service report released by Senator Mark 
Hatfield stating that registration prior to mobilization is not necessary, it 
would seem that we have the time to carefully consider such matters—before 
a hypothetical future point of induction when the sense of crisis may become so 
hlghtened that careful thinking will be difiScult, if not impossible. 

First, then, with regard to civil liberties. In order to protect to the greatest 
extent possible the privacy and other constitutional rights of eligible registrants, 
we urge the Subcommittee to: 

(1) Establish a firm and clear standard of need which must be shown not to 
have been met before the government may require personal information for 
purposes of military registration; with the need to be reflected in terms of 
Selective Service ability to move to the mobilization required by circumstances; 

(2) Establish a firm and clear standard of need which must be shown not to 
have been met before records others than Selective Service records can be 
used for purposes of registration in the first instance; as well as for purposes 
of locating those who do not comply with orders to register; with the need to 
be determined according to the actual number of persons required, and the 
actual number of persons in compliance, rather than an estimated (or even 
actual) number of persons not in compliance; 

(3) Determine the harm that might result from use of various records other 
than those of the Selective Service—e.g., fear that records might be used for mili- 
tary registration led a number of people in Madison, Wisconsin not to vote, as 
well as not return census forms; 

(4) Determine which records might, in a situation as determined under No. 
2 above, be used with least harm; require that persons whose names are to 
he entered into such records be notified of their jwssible use for military registra- 
tion ; and prohibit, by name, use of those records determined to have significant 
harmful consequences; 

(5) Amend the Privacy Act to create a specific exception for time of war 
or national emergency under which points 1-4 above are precisely carried out; 

(6) Specifically prohibit the gathering together of conscientious objectors Into 
camps, stations, barracks, living or working quarters, for any reason whatsoever; 

(7) Provide for administrative and judicial review of decision denying con- 
scientious objector status; and require that reasons be given for any and all 
denials. 

In order to protect the first amendment and other constitutional rights of all 
persons, we urge the Subcommittee to: 

(1) Remove all criminal penalties for what would otherwise be an exercise 
of constitutionally guaranteed rights; e.g., by repealing sections of the present 
criminal code relating to "counseling" persons: and by not enacting sections 
of the proposed criminal code making it criminal to "incite" another to an act 
of non-compliance, as well as not enacting any sections curtailing the right of 
the people peaceably to assemble; 

(2) Enact legislation specifically limiting "time of war" to those situations 
in which Congress has formally declared war; and enact further legislation 
making it clear that the state of national emergency declared in 1950 does not 
continue In effect today: and ensure Coneressional participation in declaring 
a state of national emergency through specific and cencrete statement that such 
will be the case; 

(3) ReaflSrm the constitutional right of those accused to face their accu.sor 
by prohibiting all criminal charges brought in the name of "unnamed witnesses." 
even when the gw)d character of the arresting oflBcer is sworn to by a superior or 
other officer. 
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with regard to the criminal code: In order that criminal penalties refleel 
an appropriate and meaningful standard of justice, we urge the Subcommittee 
to: 

(1) Repeal the present criminal code which establishes only one penalty for 
non-compliance without regard to time of war or national emergency, and enact 
a penalty system according to whether the nation Is at peace, or at war or in 
a state of national emergency. 

(2) In addition to the above, create a distinction in penalties (with relevance 
to prosecutorial zeal) according to need, with need to ba determined according 
to the number of persons actually required and the actual number of persons 
who are In compliance, rather than an estimated number of i>ersons not in 
compliance; 

(3) Create a distinct section for "failure to register," and decriminalize 
non-compliance when there Is no ongoing Induction; 

(4) Establish a conscientious objector defense for non-compliance; enact 
criteria for what shall be accepted as a conscientious objector defense to include 
at least religious, moral, ethical or political belief, and objection to one war 
In particular or all wars In general; 

(5) Do not criminalize failure to report for alternate service, which would be in 
violation of the constitutional prohibition against involuntary servitude and 
might also perhaps reflect a desire for retribution Inappropriate to a criminal 
code. 

Mr. KASTBNMEIER. YOU both have offered us a laundry list of spe- 
cifics as to what we might do to restrain the implementation of registra- 
tion and to limit its effectiveness. You specifically point out areas 
where problems will occur. I take it that this derives from a feeling 
that the President's request is not necessarily well thought-out and it 
comes from the use of registration as a symbol-like gesture and that we 
would be better served if we went into the question and all of its rami- 
fications more deliberately and thoughtfully and in response to a com- 
monly perceived need for national security danger which under the 
present circumstances is lacking. 

Do you not agree ? 
Mr. PAWI>TSCH. Yes. I would agree that you are right. 
I would like to just add one more thing to my testimony. That is a 

statement by the Midwest Coalition Against Registration and the 
Draft. I have been askexl to give that to you. 

Mr. KASTENMEIER. Without objection that statement will be included. 
[Committee insert follows:] 

MIDWEST CoALrriON AGAINST REGISTRATION AND THE DRAFT, 
ChicasfO, III., April 7,1980. 

Hon. ROBERT W. KASTENMEIER, 
Bouse Judiciary Committee, Suhoommittee on Courts, Civil lAherties, ond Ad- 

ministration of Justice. U.S. Congress, Washington, D.C. 
DEAR REPRESENTATIVE KASTENMEIER: The Midwest Coalition Against Registra- 

tion and the Draft is a coalition of approximately twenty-flve (2.5) anti-draft 
groups in an eight state region, Including Illinois, Kentucky. Missouri, Indiana, 
Iowa. Michigan, Ohio, and Wisconsin. Our function Is to coordinate antidraft 
activity throughout the Midwest, to do outreach in order to facilitate involve- 
ment with the antidraft movement, and to participate in national activity. We 
are unified around four jwints: No Registration ; No Draft; No Compulsory Na- 
tional Service; and No Military Intervention. Within this framework we would 
like to address ourselves to the House Judiciary Subcommittee on Courts, Civil 
Liberties, and Administration of Justice around the issue of the effect on the 
judicial system of reinstating registration. 

The Selective Service Document which was recently released predicted greater 
than fifty (50) percent of those eligible for registration would apply for Con- 
scientious Objector status if such legislature was passed. Our own experience 
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indicates that many persons are concerned abont reinstating registration for 
moral, religious, and pliilosophlcal reasons. Young people are not going to blindly 
oppose their i>ersonal convictions and will be willing to explore every possible 
avenue for avoiding registration. 

We urge the Subcommittee to oppose registration. In the event that registra- 
tion is passed, people should be allowed exemptions rather than being punished 
for their beliefs. The Vietnam War is still fresh in peoples' minds, and we learned 
a bitter lesson from tliat experience. Many people now believe that the Vietnam 
War resisters were correct In what they did, which will encourage many more 
young iieople today to resist a new draft. 

During the Vietnam War era, approximately 200,000 men per year failed to 
register. As you know, there were 100,000 who came into conflict with the law, 
according to testimony presented to your Subcommittee in 1974 on the issue of 
amnesty. Can our judicial system afford to process at least these same numbers 
today? 

Please keep these points in mind as you return to Washington. 
Midwest Coalition Against Registration and the Draft (MidCARD) 

(Ann Arbor CARD, Antioch Anti-Draft Coalition, Bloomlngton 
Against the Draft. Champaign-Urbana Stop the Draft Commit- 
tee, Chicago CARD, Columbus Anti-Draft CoaUtion, Draft In- 
formation Group, Detroit CARD, Earlham Students Against the 
Draft, Johnson County CARD, Kent CARD, Kansas City Com- 
mittee Against the Draft, Lexington CARD, Loyola University 
CARD, Madison CARD, Michigan CARD, Midland TRI-CARD, 
Milwaukee CARD, Northwestern University CARD, Oberlin 
Against the Draft. Student Coalition Against the Draft Kala- 
mazoo, SCARD-University of Iowa, Southern Illinois University- 
Carbondale CARD, University of Chicago CARD, University of 
Illinois-Circle CARD, Washtenaw County CARD, and Richmond, 
Indiana CARD.) 

Mr. CARR. I have no questions. 
Mr KASTENMEIER. ThanJk you both for your testimony. 
The Chair will say this concludes those witnesses who were scheduled 

to appear. I do know that Tom Rachel] and George Koski have written 
statements they will submit for the record. 

Dennis Crow and Lloyd Swanson, in tlie event you want to submit 
statements for the record, the record will be open for such statements 
to be submitted at a later point in time. 

There are however two persons representing organizations with 
written statements who had hoped to briefly make a presentation. I 
would like to call them forward. 

Willis J. Merriman represents the Commission on Church in Society, 
Wisconsin Conference of Churches, and Thomas Bannells represents 
the Wisconsin Conference, Council on Ministries of the United Meth- 
odist Church. If they are here I would ask you to come forward. 

TESTIMONY OF WILLIS J. MERRIMAN. COMMISSION ON CHURCH IN 
SOCIETY. WISCONSIN CONEERENCE OF CHURCHES. AND THOMAS 
RANNELLS. COUNCIL ON MINISTERIES, WISCONSIN CONFERENCE, 
THE UNITED METHODIST CHURCH 

Mr. MERRIMAN. I aopreciate the opportunitv to appear before this 
subcommittee representing a program unit of the Wisconsin Confer- 
ence of Churches, of which I serve as executive director. The Commis- 
sion on Church in Society has gone on record in opposition to President 
Carter's proposal to return to draft registration and the eventual con- 
scription of 19- and 20-year-olds. 
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Draft registration is neither a partisan policy issue nor an issue of 
national security. It is, rather, an attempt on the part of the adminis- 
tration and the military to divert our attention from the failure of the 
administration to deal sisnificantly with domestic problems and to re- 
place solid diplomacy with a showing of force. 

It is not my intention to deal with the issues of mobilization require- 
ments, military preparedness, or the need for a larger standing mili- 
tary force. Recent history and official governmental reports have al- 
ready raised serious questions as to whether or not reinstatement of 
registration would have any significant effect on either the time or the 
ability for the United States to respond to a military crisis or a situa- 
tion of war. 

Registration and conscription have only been in effect for 30 of our 
200-year history, and except for the Vietnam era, compulsory national 
service has never been invoked in a time of peace. In fact, compulsory 
national service runs contraiy to the American tradition of individual 
freedom. 

Military conscription is an infringement on personal freedom, iusti- 
fiable only in times of national crisis. One can argue that the Presi- 
dent's proposal is for registration only, but it is quite apparent that 
even registration is for the possibility of an eventual draft. If registra- 
tion were enacted it clearly would be in violation, at the very least, of 
the IV, V, and XIII amendments of the Constitution of the United 
States. 

Draft ro^stration and the present Selective Service Act are filled 
with violations of individual rights. No provisions are made for the 
light of counsel. Due process is totally ignored. The President is pro- 
posing no substantive changes in the Selective Service Act. therefore 
perpetuating a system that is discriminatory and in violation of 
human rights that have supposedly been the bulwark of the present 
administration. 

Draft registration also raises questions of privacy. The Privacy Acts 
of 1974 and 1976 set certain restrictions on the collection, maintenance, 
and dissemination of information by the Government. Registration 
skirts, if not violates, these restrictions. 

We have talked about those persons who do not register. For those 
of us who have questions about some of the things in the criminal jus- 
tice system it would be a bon in terms of collapse of the criminal justice 
system and we need to revamp it in more human terms. 

The registration and draft are two sides of the same coin. We cannot 
deal with one and not the other. The Selective Service System is 
frau<?ht with inequities, discrimination, violation of civil and human 
rights. It strikes at the heart of basic values which brought this Nation 
into existence. The proposed draft registration is riddled with 
problems. 

There are two documents connected with this testimony. One is the 
pronouncement adopted by the Seventh General Svnod of the United 
Church of Christ and another adopted by the National Council of the 
United Churches of Christ of January of this year, both opposing 
registration. 

Mr. KASTENMEIER. Without objection your attachment and state- 
ment will be laid in the record. I compliment you on your statement. 
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[The documents follow:] 

STATEMENT BY Wnxts J. MERRTMAN. BEPRESENTINO THE COMMISSION ON CHURCH 
IN SOCIETY OF THE WISCONSIN CONFERENCE OF CHURCHES 

I appreciate the opportunity to appear before this subcommittee representing 
a program unit of the Wisconsin Conference of Churches, of which I serve as 
executive director. The Commission on Church in Society has (rone on record 
In opposition to President Carter's proposal to return to draft registration and 
the eventual conscription of 19 and 20 year olds. 

Draft registration is neither a jmrtlsan policy issue nor an Issue of national 
security. It is, rather, an attempt on the part of the administration and the 
military to diven our attention from the failure of the administration to deal 
significantly with domestic problems and to replace solid diplomacy with a show- 
ing of force. 

It is not my Intention to deal with the Issues of mobilization requirements 
(military preparedness) or the need for a larger .standing military force. Recent 
history and official governmental reports have already raised serious questions 
as to whether or not reinstatement of registration would have any significant 
effect on either the time or the ability for the United States to respond to a mili- 
tary crisis or a situation of war. 

Registration and con.scriptlon have only been In effect for 30 of our 200 year 
history, and except for the Vietnam era, compulsory national service has never 
been Invoked in a time of peace. In fact, compulsory national service runs con- 
trary to the American tradition of individual freedom. 

Military conscription is an infringement on personal freedom, justifiable only 
In times of national crisis. One can argue that the President's proposal is for 
registration only, but it is quite apparent that even registration is for the possi- 
bility of an eventual draft. If registration were enacted it clearly would be 
In violation, at the very least, of the IV, V, and XIII amendments of the Con- 
stitution of the United States. 

Draft registration and the present selective service act are filled with viola- 
tions of individual rights. No provisions are made for the right of counsel. Due 
process is totally ignored. The President is proposing no substantive changes 
in the .selective service act, therefore. i)erpetnatlng a system that is discriminatory 
and in violation of human rights that have supposedly been the buUwark of the 
present administration. 

Draft registration also raises questions of privacy. The Privacy Acts of 1974 
and 1976 set certain restrictions on the collection, maintenance, and dissemina- 
tion of information by the government. Registration skirts, If not violates, these 
restrictions. 

Another question which the proposed registration for the draft raises Is: 
what will happen to those persons (18-20 ,vear olds) who do not register at 
their neighborhood post office. Representative Kastenmeier has Indicated that 
even if 2% refuse to comply this would be nearly 80,000 persons. I venture that 
this is a very conservative estimate. 10%-20% would, perhaps, be more accurate. 
One could argue that this might be the way to bring a total collapse to our 
criminal justice system. 

Attached to this testimony is a document on the selective service system adopted 
by the United Church of CTirist in 19(59. It relates to the revamping of the selec- 
tive service system, and adequately reflects the concerns and issues of those 
church groups related to the Commission on Church in Society of the Wisconsin 
Conference of Churches. 

I would close this testimony by saying that a registration and draft are two 
sides of the same coin. We cannot deal with one and not the other. The selective 
service system is fraught with inequities, discrimination, violation of civil and 
human rights, and strikes at the very heart of the basic values which brought 
this nation Into existence. The proposed draft registration is riddled with no less. 

THE SEUJcrm! SER^^CE SYSTEM : A PRONOUNCEMENT ADOPTED BY THE SEVENTH 
GENERAL SYNOD OF THE U.VITED CHURCH OF CHRIST, JUNE-JULY 1969 

Recognizing that the Selective Service System raises many issues of justice 
and of the rights and responsibilities of all citizens, the Seventh (General Synod 
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of the TTnlted Church of Christ adopts the following statement. The reasoning in 
this proposal leads to three major conclusions: (1) that we return to our historic 
policy of voluntary armed forces; (2) that the Selective Service System be 
Invoked only in times of national emergency so declared by the Congress; and 
(3) that the Selective Service System be revised to eliminate its many inequities. 

1.   THBOLOOICAL  FOUKDATION8 

The Christian Church, directed by its Lord to seek both peace and justice, 
knows that both require costly efforts. In the present world, armies and military 
establishments are one method by which nations seek to protect themselves and 
fulfill international obligations. Christians hope and work for a world in which 
old methods of military coercion and threat will give way to more peaceable meth- 
ods of establishing world order. But so long as nations maintain armies, their 
ways of doing so raise major issues of justice, which are the concern of the 
Church. 

Any society must find ways of distributing its burdens among its people. 
Christian faith knows that, whether voluntarily or by necessity, men are mem- 
bers of one another. Scripture and experience lead us to reject any individualism 
that ignores the responsibility every man has to society and any collectivism 
that regards persons only as instruments of the society. Goveniment is one 
method by which society tries to harmonize the demands upon the individual and 
the securing of his freedoms. A people concerned for justice seeks the best gov- 
ernmental devices for .sharing the costs and duties of society, allowing the maxi- 
mum interaction of personal freedom and social re.sponsibility. In this process 
the Church has a special responsibility, coming directly from Christ, to champion 
the poor, victims of prejudice, and all those whom society is likely to ignore or 
silence. Faithfulness to God and concern for men require us to seek justice for ali. 

IL   THE  BE8TBICTI0N  OF   MILITABY CONSCBIPTION   TO  NATIONAL  EMEB0ENCIE8 

Throughout tJielr history the American people have regarded military conscrip- 
tion as an emergency measure for times of national crisis. Many of the citizens of 
this nation, emigrating from European countries where military conscription was 
In effect, found one of the evidences of American democratic freedom to be the 
absence of compulsory military service. 

Now the once exceptional practice has become the routine. For more than a 
quarter of a century (with a hiatus in 1947-1&48) the United States has been 
drafting citizens for military service. 

We do not here maintain that there should never he a military draft. Military 
conscription has been used in our national history, with public approval, as a 
method of assigning manpower during times of crisis. However, we challenge the 
use of the draft as normal public policy. We ask for a return to the American 
tradition which regarded military conscription as an emergency device. '^Tie only 
justification for military conscription is an emergency that requires the excep- 
tional mobilization of the nation's resources and manpower—an emergency to be 
determined not by executive flat but through a declaration by the Congress as 
the major representative voice of the American people. 

We offer two reasons for our stand ; 
1. Military conscription is an infringement on personal freedom, justifiable 

only in times of national crisis. It is more drastic than governmental appropria- 
tion of property: it appropriates the person, not merely his property. It deprives 
him of the freedom to choose his place and way of earning a living. It subjects 
him to a system in which his behavior, for obvious reasons, is largely prescribed. 
It subjects him to risks, sometimes to the virtual certainty of death. It commands 
bim to do things, including the killing of other men, that he may believe to be 
morally offensive. 

To .«ay this is not to pass judgment on men who thoughtfully choose to enter 
military service. On the contrary, we recognize tliat those who freely serve in 
the armed forces have helped to safeguard our own freedom and that of others 
as well. But military conscription (with its implication that men are not likely 
to serve without compulsion) takes away from the dignity of the conscientious 
volunteer. It lets society avoid facing the obligation to i>ay fairly for the service 
It expects from some. 

2. A Felective draft is inherently unfair. It requires an Immense service, per- 
haps including death, of some men while leaving others free to choose their 
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own goals and ways of life. We recognize that men have social responsibilities 
and that society must sometimes impose the fulfillment of those responsibilities. 
But in the case of the draft the imposition is capricious. Therefore, any selective 
draft is justifiable only in an emergency democratically determined by the people's 
representatives. 

For these reasons we urge a return to the American tradition in which the draft 
is the exception rather than the normal procedure. 

in.   BEFOBM   OF  THE  PRESENT   SEISCTIVE   SERVICE   SYSTEM 

When military conscription is declared necessary, the Selective Service System 
should be organized and administered within the framework of principles which 
are consistent with the theological and historical considerations referred to 
above. 

Among these principles are the following: 
1. Every attempt should be made to eliminate the prolonged uncertainty every 

draft-eligible young man faces between the ages of IS) and 26. A method should 
be devised which provides maximum opportunity for (he registrant to be free 
to plan his education and/or career without fear of interruption by immediate 
induction. The proposal to reverse the present order of call from induction of the 
oldest first to the youngest seems to be consistent with this principle. 

2. The system of selection should eliminate the inequities of the present policy 
wherein determinations vary greatly among local draft boards. We believe that 
a more equitable method is a system of impartial random selection on a national 
basis.* A greater degree of uniformity should be provided in the law as to pro- 
cedures, regulations, and guidelines for classification of registrants. 

3. Deferments of students should be so designed as to prevent complete 
exemption from or evasion of responsibility under the Selective Service System. 

4. Revision should be made in the present Selective Service System to elimi- 
nate from Its operation all elements which have the effect of discriminating 
against thos^e of a particular race or economic class. For example, membership 
on all local and appeal boards should reflect the economic and ethnic composition 
of the community and area they serve. 

5. Under no circumstances should the draft be used as an instmment for 
discouraging dissent or protest against the political, soci.il, economic, or military 
policies of the government, nor should military service l)e used as punishment for 
such activities. 

6. Deferments of young men because of their occupations should be 
discontinued. 

7. Exemptions of clergy, ministerial and pre-ministerlal students should be 
repealed. 

8. Every attempt should be made to revise the Selective Service law to 
eliminate the many procedural inequities which presently exist In order to 
protect the rights of individual citizens. Specifically, the law should do the 
following: 

(a) Require the publication of an informative and readable booklet detailing 
the legal rights as well as the responsibilities of registrants and the procedures 
of the .system. Such a publication should \ie distributed at government expense 
to all registrants. 

(b) Allow the registrant's lawyers to appear with him at a fair hearing on 
any decision affecting his rights and on any appeal decision. It should give fair 
notice of the action i)roposed to be taken at all such hearings; permit counsel 
to participate fully, to call and examine witnesses, and to confront all adverse 
evidence; and cause a record of the entire proceedings to be made for the 
purpose of appeal or judicial review. 

(c) Provide for legal services (as by a pool of lawyers) to registrants, similar 
to the public defender system. 

(d) Subject decisions of the Selective Service System to scrutiny in judicial 
review by the normal standards which require that administrative determina- 
tious be supported by some substantial evidence in the record to sustain a test 
of their validity and lawfulness in the courts ; and 

(e) Permit a registrant to seek such judicial review before being ordered to 
report for induction. He should not need to wait until the government has either 

• Such  was recommended by  the National  Advisory  Comnilsaion on  Selective  Service 
(Marshall Commission). 
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indncted him—possibly wrongly-—or charged him with a crime In order to test 
the validity of the Selective Service determination. 

CONCLUSION 

The present Selective Service System is in need of drastic revision if even 
minimum safeguards are to be obtained, not only to protect individual freedom 
but also to provide for national security. In recognition of this need, we call 
upon our members, churches, and Conferences to urge the United States Congress 
to work immediately toward reform of the present Selective Service System 
along the lines suggested here and to work for the return to our historic policy 
of voluntary armed forces and toward the abolition of military conscription 
except In times of Congres.sionally declared national emergency. 

(A pronouncement is a declaration of Christian conviction on a matter of 
social principle, approved by the General Synod and directed to the churches and 
to the public.—Operating Rules of the General Synod.) 

RESOLUTION ON REGISTRATION FOR SELECTIVE SERVICE ; NATIONAL COUNCIL OF THE 
CHURCHES OF CHRIST IN THE U.S.A. 

(Adopted by the Executive Committee, February 15, 1980) 

Whereas the National Council of the Churches of Christ in its policy state- 
ments affimui that national security rests on the development of international 
economic and political cooperation, the peaceful settlement of disputes, and the 
determination to abolish war;' and 

Whereas the National Council of the Churches of Christ in its policy state- 
ments opposes permanent universal military training as inimical to our heritage 
as a free nation under God and a step in the direction of a garrison state;' and 

Whereas registration for Selective Service is the initial and essential step to 
a military draft, and represents one aspect of the growing militarization of the 
general population, and of young people in particular; and 

Whereas the significant unresolved societal issues of racism, sexism and eco- 
nomic discrimination are exacerbated in and by the military, as evidenced by 
many veterans and others who are still victimized by the legacy of the Vietnam 
War, and are not alleviated by a shift from an all volunteer military to registra- 
tion and the draft; and 

Whereas the proposal of the President of the United States to the Congress 
to institute registration for Selective Service is evidence of recruiting and in- 
creasing reliance on military responses to world problems; 

Therefore, be it resolved: That the National Council of the Churches of Christ 
In the U.S.A.: 

1. Calls upon the Congress of the United States to reject the President's request 
for appropriations and legislation to institute registration for the Selective 
Service; 

2. Calls upon both the President and the Congress to seek and pursue economic 
development and political cooperation as non-military methods to secure justice, 
peace and reconciliation among the nations of the world ; 

3. Calls upon its member communions to : 
(a) Oppose appropriations and legislation to Implement registration for Selec- 

tive Service; 
(b) Establisli, support and encourage educational and counseling programs, 

so that all men and women may make informed decisions regarding reigstration 
for the draft, with particular concern for those forced to consider military service 
by pre.ssure8 of economic and racial discrimination ; 

(c) Increase efforts to achieve international se<'urity through respect for the 
Integrity of other countries and their populations, through efforts at arms con- 
trcrii and progressive disarmament, and through support of the United Nations' 
peacekeeping efforts. 

Mr. KASTENJfKiER. Mr. Rannells, you may proceed. 

' "Imperatives of Peace and Responsibilities of Power." February 21,  1968.  "Defenge 
and Iiifarmnment : New Requirements for Security." September 12. 1968. 

' "Colversal Military Tralnlug," January 30,1952. 
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Mr. RANNELLS. Representative Kastenmeier and Representative 
Carr, I appreciate the chance to speak. I will make my remarks brief. 
You have before you my statement. I will not read that. 

It seems to me it is important in these hearings to be clear that the 
main line religious bodies are concerned about registration and con- 
scientious objectors. We in the United Methodist Church allow for 
conscience, of those who follow their conscience to be a part of the mili- 
tary system and those who choose not to. 

We would like to argue that that right be observed for all religious 
bodies and that that category be reserved for that. 

I would like to indicate that it is important to observe the right that 
pastors and other concerned lay people within our denominations to 
counsel our men and women in regard to their statement of conscience. 
It becomes intimidating that one does that at the risk of 5 years in 
prison and a $250,000 fine. I think that has implications as to my civil 
rights as a pastor and my responsibilities to the persons of the church, 
and I would like this committee to look at that closely. 

The United Methodist Church, beginning this week and next week 
in Indianapolis will debate the issue of registration. I will not predict 
at this point where we will come out but that debate will be going on in 
the next 2 weeks. 

Likewise, the Wisconsin Board of Church and Society will be de- 
bating the problem. "WTiere thev will come out I'm not sure. 

I want to say my reading is that the concern for resristration is a 
concern of all of the people of Wisconsin, not just of the people of 
Madison, and it is a concern of the people of the Nation as well. 

Thank you. 
Mr. KASTENMEIER. Thank you, Reverend Rannells. for your state- 

ment. You are well advised to wonder what the revisions in law may 
have in terms of the interoretation of counseling young people who 
have questions about selective service. That is left as a question as you 
know, and Congress will have to research that. 

I wish yoti the best in vour own deliberations. I hope you don't suffer 
the same fate as the U.S. Olympic Committee in terms of having the 
President represented there to coerce his point of view. 

Mr. CARR. T tflo want to thank vou and appreciate vour coming. 
Mr. KASTENMEIER. Your testimony is a valuable addition to the 

record, and we are grateful for your contribution. 
[The document follows:] 

ConNCii, ON MINISTRIES. 
WISCONSIN CONFERENCE, 

8un Prairie. Win.. April 11, 1980. 
Re Wisoonsin United Methodist Position on Registration and the Draft for 

Military Service for the U.S. Judiciary Su))conimittee on Courts, Civil Li- 
berties, and the Administration of Justice. 

HON. ROBERT W. KASTENMEIB, 
Boune of Rcpre-ientativeg, 
Washington. B.C. 

DEAR MR. KASTENMEIER : As the nation once again considers the resumption 
of registration for the draft and potentially the resiimptlon of tlip draft itself. I 
would like to state l)efore this henrinc the position of the United Methodist 
Church. Tlie Discipline (the official positions and policies of the United Methodiat 
Church) makes the following statement regjirdine military service: 

Though coercion, violence, and war are presently the ultimate .'sanctions In the 
International relations, we reject them as incompatible with the go.spel and spirit 
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of Christ. We therefore urge the esrtabllshment of the rule of law In International 
affairs as a means of elimination of war, violence, and coeroion in those affairs. 
We therefore reject national policies of enforced military service in pteacetime as 
incompatible with the gospel. We aclcnowledge the agonizing tension created by 
the demand for military service by national governments. Thus, we support those 
individuals who conscientiously oppose all war, or any particular war, and who 
therefore refuse to .serve in the armed forces or to cooperate with systems of 
military conscription. We also support those persons who conscientiously choose 
to serve in the armed forces or to accept alternate service. Pastors are called 
upon to be available for counseling with all youth who face conscription includ- 
ing those who conscientiously refuse to cooperate with a selective service system. 

Speaking further on this issue, the United Methodist Church's General Board 
of Church and Society, with membership elected to represent our National con- 
stituency, meeting on October 5.1979 issued the following statement: 

The United Methodist Church since its inception in 1968 has consistently op- 
posed peacetime conscription. In doing so, it has heeded its Lord's Injunction to 
know and to seek the things that make for peace. The vision of peace portrayed 
so graphically in Isaiah and Micah concludes with the expectation that the day 
will arrive when men and women shall no longer learn the ways of war. 

Despite the fears of some, we do not believe the military conscription is essen- 
tial to the security of nations in time of peace. In fact, evidence indicates that 
conscripted armed forces can be used to conduct unpopular and unauthorized 
wars for which volunteers would be unavailable. 

Some coTintries require that all young people perform national service, mili- 
tary or civilian, and other countries are proposing to do the same. The cost and 
bureaucracy of such massive undertakings are enormous; the opportunities for 
indoctrination po.se a constant threat to peace and freedom; the invasion of per- 
sonal liberty and privacy is alarming; and the value of such involuntary service 
is dubious. 

We urge all United Methodists to oppt>se compulsory registration and Induc- 
tion of persons into any system of military or civilian conscription and to W<H* 
toward its elimination where it exists. 

Responding to the di!9cnssion of potential registration during 19S0, the Wis- 
(ron.sin Board of Church and Society, whose membership are elected to represent 
our Wisconsin constituency, meeting on March 8, 1980 issued the following 
statement: 

Whereas, the love of God calls us to live in harmony with fellow human beings, 
we reject all military actions to resolve International problems. 

Therefore, 
1. We oppose national registration for the draft; 
2. We call for a moratorium on the development and production of all nuclear 

weapons; 
3. We advocate the support and strengthening of the United Nations and other 

means of international cooperation for the nonviolent resolution of international 
disputes; 

4. We aflBrm our resolution of the la.st Annual Conference, that: 
A. We continue ". . . to support the acceptance of a SALT II agreement, recog- 

nizing that it Is inadequate, and urge our government to proceed with bold initi- 
atives in succeeding agreements" ; and 

B. ". . . Calls upon the government of the United States to undertake a 5 per- 
cent reduction each year, in constant 1979 dolIar.s. in all areas of military ex- 
penditures, including military related research, the export of arms, and related 
sales to other countries. This reduction Is to be unilateral, independent of the 
effect of agreements or the action of other nations. This reduction is to begin In 
the next fiscal year, and is to be repeated each year until such expenditures are 
reduced 25 [lercent. in constant 1979 dollars." 

Tlie use of the nation's and world's resources for military expenditures as a 
direct canse of world hunger and inflation points to the urgency of these 
resolutions. 

These statements indicate that ITnited Methodists recognize persons of good 
con.s^ience can and do differ in regard to their relationship to the armed 
service. We respect and honor such decisions of conscience. However, we are 
clearly opposed to draft during peacetime because it has historioally served as a 
prelude to war. On this subject, the United Methodist Church expresses Itself 
clearly In the following way : 
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We believe mir Is incompatible with the teachings and example of Christ 
We therefore reject war as an instrument of national foreign policy and insist 
that the first moral duty of all nations to to resolve by peaceful means every 
dispute that arises between or among them; that human values must outweigh 
military claims as governments determine their priorities; that the militarization 
of society must be ctiallenged and stopped; and that the manufacture, sale, and 
deployment of armaments must be reduced and controlled. 

In regard to the current debate, one cannot help but be deeply concerned 
about the following questions: 

1. Is not the assumption underlying registration that an enlarged pool of 
persons (men and women) are to be available for potential wars? 

2. If registration is not for this purpose, then for what purpose does it exist 
and why are we engaging in it after its suspension and replacement by a vol- 
untary armed forces? 

3. What provisions and protection will be made for those who because of 
conscience feel that registration for the draft is a violation of their religious 
opposition to war? 

4. What provisions and protection will be made to protect the civil rights of 
those who choose becau.se of conscience and religious practice not to participate 
in war and tlierefore in registration for war? 

In conclusion, we wish to register our historic opposition to peacetime draft 
and/or registration. However, should war necessitate a draft, we urge con- 
gress to provide clearly for persons to hold and exercise their legal right not 
to partici|)ate in war. Further, we urge congress to maintian our current volun- 
teer army which clearly allows those whose con.science supijort tliis involvement 
to freely make this clioice and those whose conscience does not support such 
involvement to exercise their choice of non-participation. If tlie current volun- 
tary program is failing to meet personnel requirements then let us not risk 
a return to the 1960's when the lives of our families and nation were faced 
with the wrenclilng pain, the effects of which are still with us. wrought on 
those whose conscience were not respected and whose civil and human rights 
were violated. The best way to avoid this risk is to continue the current volun- 
teer system. Finally, let the power to register as well as the i)ower to draft and 
declare war rest with the congress whose constitutional resiwnsibility it is to 
represent the people of our nation. 

Sincerely, 
Bev. THOMAS A. RANNELLS, 

Esfecutivc Staff, 
Wisconsin Conference United Methodist Church. 

Mr. KASTENMEIER. This conclude.s our liearing here in Madison. 
As I stated at the outset, we will continue in Washinprton on this 
subject and we hope that through this subcommittee and the Con- 
gress we will have answers to some of the que.stions raised. We further 
hope that our fellow citizens will be better able to make a judgment 
and that we in Congress will have the time to debate this question 
lx>fore rushing into a course of action from which we may never be 
able to return. 

I want to express the regrets of Congressman Rail.sback, Minority 
Counsel Wolfe and Curtis Tarr, all of whom could not be here because 
of the spring snowstorm. 

I wLsh to express my thanks to all who attended this hearing and 
staved throughout the entire testimony this morning. This was a 
delightful, orderly hearing. There have lieen other times, other places 
where there have been anger and disruption. Today, this was a very 
sobering subject. I think your respectful presence is a testament to 
your concern. 

Accordingly, the committee will stand adjourned. 
[Wliereupon, at 12:55 p.m., the committee was adjourned.] 



IMPLICATIONS OF DRAFT REGISTRATION—1980 

THXraSDAY, MAY 22,  1980 

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS, 
CIVIL LIBERTIES, AND TIIE ADMINISTRATION OF JUSTICE OF 
THE COMMITTEE ON THE JUDICIARY, 

Washington^ B.C. 
The subcommittee met at 2:12 p.m. in room 2226 of the Raybum 

House Office Building, Hon. Robert W. Kastenmeicr (chairman of the 
subcommittee) presiding. 

Present: Representatives Kastenmeier, Gudger, Railsback, and 
Sawyer. 

Also present: Michael J. Remington, counsel; Joseph V. Wolfe, 
associate counsel. 

Mr. KASTENMEIER [presiding]. The meeting will come to order. 
Welcome to this afternoon's hearings on the civil liberties and 

administration of justice implications of draft registration. 
This is the committee's second day of hearings, the first having been 

held on April 14, 1980, in Madison, Wis. This is an official congres- 
sional hearing authorized by the House Committee on the Judiciary, 
and in this regard, the rules of the committee and rules of the House 
suggest that I obtain unanimous consent that the committee permit the 
meeting this afternoon to be covered in whole or in part by television, 
radio broadcast, or still photography. 

Without objection, that willbe permitted. 
As I stated at the outset of the hearings, one of the greatest respon- 

sibilities on the shoulders of national leaders, executive as well as leg- 
islative, is to anticipate the results of laws. If the administration is 
serious about a return to draft registration, and I'm sure it is—in fact, 
I anticipate that at this point in time, it is likely that the Senate will 
concur in the House action on the appropriations bill relating to draft 
registration, however I may feel about it or others—but in any event, 
the public should be aware of the impact that this proposal will have 
on people's lives and on our (lovernment's institutions. 

Then, the public can better communicate its willingness to support 
such a program as far as its national representatives are concerned or 
to make other recommendations with respect to its operation. 

In a period of great demand for regulator}' refonn, for budget cut- 
ting, for concern about the intrusion of the Federal Government in the 
lives of people, businesses, and others, it's obvious that we have to be 
very careful about analyzing proposals to enlarge the Government's 
role and impact on our lives. 

Our first witness this morning is Dr. Bernard Rostker, director of 
the Selective Service System. Dr. Rostker was appointed to that posi- 
tion in November of 1977. Dr. Rostker has a Ph. D. in economics. He 
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was a captain in the Army between 1968 and 1970. He joined the Rand 
Corp. in 1970. In the latter capacity, he headed the project, Air Force 
manpower personnel and training program. 

In 1977, Dr. Rostker left Rand and became Assistant Secretary of 
the Navy for Manpower and Reserve Affairs. He is eminently qualified 
to discharge the duties presently he is undertaking as director of the 
Selective Service System. 

It's a pleasure to have you with us, Dr. Rostker, and you may 
proceed as you wish. 

TESTIMONY OF BERNAKD ROSTKER, DIRECTOR, SELECTIVE 
SERVICE SYSTEM 

Dr. ROSTKER. Thank you, sir. I have a short statement, if I might. 
I appreciate the opportunity to appear before the committee tcSay 

to discuss the revitahzation of Selective Service and our efforts to 
insure t"hat if we ever need to reactivate the System, it will be just 
and equitable. If we are to have an effective System, we must have 
the full support of the American people. This can only be done if we 
are diligent in building the System based in law which treats all 
people fairly. 

The System today is very different from that which most Ameri- 
cans remember from the 1960's. A nationwide lottery was introduced 
in 1970. Selection for induction will be determined during an emer- 
gency and only if the Congress approved inductions on the basis of 
a registrant's random sequence number in a single prime year. 

This has resulted in a reduction of prime draft vulnerability from 
7 years to 1 and would enable a young man to make more certain 
future plans. 

Clianges were also made in the classification categories. In April 
1970, the issuance of new deferments on the basis of occupation and 
paternity were terminated. In 1971, amendments to the Military 
Selective Service Act terminated the deferments of students, effec- 
tively limiting claims to those of hardship and conscientious objection. 

These amendments also established certain rights to hearings for 
registrants before local and appeal boards and require stated written 
reasons for denial of requested classification. 

To a very real extent, the quality of the system will be judged by 
the American people in terms of the treatment they receive at the 
hands of local draft boards. 

Accordingly, plans and budgets before the Congress call for the 
recruitment next year of 8,500 citizens, who, in an emergency, could 
become the local fioard members who would adjudicate claims. Those 
volunteers will, for the first time in the history of the agency, be 
fonnally trained in Selective Service policies and procedures. 

Mr. Chairman, at each step in the revitalization process every 
effort has been made to guarantee the protection of rights of our 
citizens. We are totally committed to develop a Selective Service 
System that is fair and equitable. 

I am ready to answer any questions you may have, sir. 
Mr. KASTENMEIER. Thank you. Dr. Rostker, for that brief statement. 
[The prepared statement of Dr. Rostker follows:] 
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STATEMENT OF DE. BEBNABO ROBTKEB, DIBECTOK, SELECTIVE SEBVICE SYSTEM 

Mr. Clialrman and Members of the Subcommittee: I appreciate the opportunity 
to appear today to discuss the revitalizatlon of the Selective Service and our 
efforts to ensure that If we ever need to reactivate the System it will be juat 
and equitable. If we are to have an effective System we must have the full 
support of the American people. This can only be done if we are diligent in 
building a System based in law which treats all people fairly. The System is 
very different from that which most Americans remember from the 1960'8. A 
nationwide lottery was introduced in 1970. Selection for induction will be deter- 
mined during an emergency, and only if the Congress approves inductions, on 
the basis of a registrant's random sequence number in a single prime year. This 
has resulted in a reduction of prime draft vulnerability from 7 years to 1 and 
would enable a young man to make more certain future plans. 

Changes were also made in the classification categories. In April, 1970 the 
lasuance of new deferments on the basis of occupation or paternity was ter- 
minated. The 1971 amendments to the Military Selective Service Act terminated 
the deferment of .students effectively limiting Justiciable claims to those of hard- 
ship and conscientious objection. 

These amendments also established certain riglits to hearings for registrants 
before local and appeal boards and required stated written reasons for denying 
a requested classification. 

To a very real extent the quality of the System will be judged bj the Amer- 
ican people in terms of the treatment they receive at the hands of local draft 
boards. Accordingly, plans and budgets before the Congress call for the recruit- 
ment, next year, of 8500 citizens who in an emergency could Ijecome the local 
board meml>ers who would adjudicate claims. The.se volunteers will, for the 
first time in the history of the agency, be formaly trained in Selective Service 
policies and procedures. 

Mr. Chairman, at each step in the revitallzation process every effort has been 
made to guarantee the protection of the rights of our citizens. We are totally 
committed to developing a Selective Service System that is fair and equitable. 

I am prepared to answer any questions you may have. 

Mr. KASTENMEIER. In terms of the number of people we're talking 
about who would be required to register under the President's pro- 
gram, how many would be involved; do you know ? 

Dr. KosTKER. As a rough rule of thimib, there are 2 million people 
in each of the 2-year-of-birth groups that we are requiring to register. 

Mr. KASTENMEIER. Roughly 2 million males. 
Dr. RosTKER. Yes, sir, in each of the 2-year groups. 
Mr. KASTENATErER. For each of 2 years? 
Dr. RosTKER. Yes. 
Mr. KASTENMEIER. Therefore, there would be 4 million  
Dr. RosTKER. Approximately 4 million. 
Mr. KASTENMEIER fcontinuine:!. Who would be exDosed to the reg- 

istration requirement. Dr. Curtis Tarr, in really an eloquent statement 
presented to the subcommittee, observed, and I quote him: 

I foresee the possibility of evasion by large numbers that would overwhelm 
the agencies for law enforcement and the judiciary. The law that cannot be 
enforced surely is no law at all. 

Dr. Tarr served as your predecessor. From 1970 to 1972, he was the 
Director of the Selective Service System. The possibility of large- 
scale evasion is of concern to us. 

What is your own view on that statement or the premise that there 
will be large numbers who might evade registration ? 

Dr. RosTKER. T can only make a determination based on the history 
of the agency. By all accounts, registration has never been a problem. 
The registration is simply a start in the process. 
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If it ever becomes necessary to reinstate conscription, the proce- 
dures that the Congress has provided in law and the regulations of 
the agency are adequate to safeguard the constitutional rights of in- 
dividual registrants. The courts have consistently upheld that failure 
to register is not an appropriate action in terms of a person's rights 
and responsibilities under the Military Selective Service Act. 

In the history of the agency, we have witnessed no major problem in 
registration compliance and we would expect that this would carry 
through into the future. 

Mr. KASTENMEIER. Dr. Rostker, for whatever reason, and certainly, 
one might well counsel young people against avoiding legal responsi- 
bilities—notwithstanding that counsel and advice. Dr. Tarr, for ex- 
ample, thought that there might be as many as 10 percent or 400,000 
lawbreakers. Other surveys have been taken which indicate in some 
categories upward of 40 percent might, for one reason or another, 
fail to comply with registration. 

One of the questions that predicates this analysis is that for many 
who, for whatever reason, wanted to make a conscientious statement 
about military service, could not do so now at the draft level or the 
callup level since there is no draft, consequently, registration might 
become the first line for those who may wish to make some comment, 
whatever expense it may he to themselves as persons. 

With these the previouslj- mentioned statistics about nonregistration 
in mind or at least these foreca,sts, I'm wondering whether it wouldn't 
be more reasonable to anticipate, whether we like it or not. a larger 
degree of noncompliance if that alone .stands as a statement of reaction 
to national policy or perhaps even whim that might concern, or ignor- 
ance, or whatever other conditions might cause a young male to decline 
or to fail to register. 

Dr. ROSTKER. Sir, I have, and I'm sure you share it, a deep and 
abiding faith in the American democratic process. The political dis- 
sent is best handled through the ballot box. Everyone in this age 
group that we're talking about certainly will have the opportunity 
to vote and to make his views known through that political process. 

We, as a society, have never uniformly recognized the rights of 
massive street violence or ma.ssive dissent. The President has pro- 
posed a return to registration because, in his views, it is necessary 
to insure that this Nation is prepared. The House of Representatives 
has supported that viewpoint with a majority of 39 votes. That is 
the democratic process. 

The failure to register is a Federal crime. A person who wants to 
make a political statement by failing to register leaves himself liable 
for a very stiff penalty. 

If there is a personal commitment, such as a conscientious objection 
to war, there are procedures in the agency guaranteed by the courts 
which will allow a person in due course to so make application. 

Mr. KASTENMEraR. But it is not a question of whether you or I might 
agree on what the obligation of a young citizen may be. The question 
is, notwithstanding your advice or the President's advice to them, will 
we still have a large number of persons who will be out of compliance, 
perhaps some wilfully and knowingly. 



83 

The ultimate question, and I want to quote your own statement— 
a|)parently, it's your own statement—really deals with the Privacy Act 
and if this doesn't reflect your point of view, I apologize. But someone 
suggested that you had said in an interview on Pacifica Radio Network, 
and I won't recite that which you said about the Privacy Act, but 
rather: "Rest assured. We take the enforcement of this seriously." 
And I assume you're referring to registration here. "It is a felony 
crime not to register. We will endeavor to identify the people who 
do not register." 

I do not quarrel with that statement, but the point is that we have 
to assume then you ai*e serious alx)ut it, the administration is serious 
about it, and if we have hundreds of thousands of people out of com- 
pliance, they indeed, at lea.st under present law, would be guilty of a 
felony, certainly if this is a knowing and willing act on their part. And 
as a result, we have to think about what this means in terms of the 
Justice Department, the criminal justice system, and the courts. 

I assume that you're aware of all of that. 
Dr. RosTKEn. Yos, sir. As you are well aware, I, as a Federal official, 

take an oath to uphold the Constitution. 
Mr. KABTENMKIER. Of course. 
Dr. RosTKER. I would do nothing less than, with the support of the 

Congress, as it would be .so indicated through the funding of the pro- 
gram, endeavor to enforce the Military Selective Service Act. 

Mr. KASTENMErER. Let me ask you, have you had consultations with 
the Justice Department in anticipation of problems of compliance with 
the registration program, of enforcement? 

Dr. RosTKER. We have had some discussions with the Justice 
Department. 

Mr. KASTENMEIER. What, if anything, have you concluded with 
respect to enforcement? 

Dr. RosTKER. We will, from our point of view in the agency, try to 
develop a program for the identification of nonregistrants. Those 
names would hi? forwarded to the Justice Department. And at that 
j>oint, really, how the Justice Department would have to address plans 
for the enforcement of the program. 

T see my responsibility as the manager of the program to identify 
individuals who we believe wilfully disobey the law. 

Mr. KASTENMEIER. On that point, it's my impression—and, of course, 
the administration, the Department of Ju.stice can speak for itself— 
that the Department does not intend to seek mitigation or seek com- 
pliance through coerced enlistments or some of the devices used quite 
extensively in the past. As you know, in the past, rather than prosecute 
individuals who are out o^ compliance or who have wilfully violated 
the law, the Department has accepted an enlistment in exchange for 
a dropping of the prosecution. 

My understanding is they may not be following that. They have no 
plans to enter into that type of accommodation. 

Dr. RosTKER. T really cannot speak for the Justice Department. I 
would like to draw at this point a very sharp distinction. We are not 
talking about a system of mduction, we're talking al)out a system of 
registration, .so that in a national emergency, and with the explicit 
approval of the Congress, we could expedite military mobilization. 
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The problem we are really discussing is the willful failure to 
register. The courts have consistently held that this is not a matter 
of protection of rights for persons such as conscientious objectors 
since there are procedures within our system to make sure that we 
carrj' forth that program. 

But we can't start that program if we simply don't know who these 
people are, if they refuse to abide by the rules and regulations that 
Congress has provided. 

Mr. KASTENMEIER. During the Vietnam era Selective Service main- 
tained what I guess could be best called a flexible policy toward 
regi.stration. Not many of the thousands of nonregistrants were iden- 
tified and of these, very few were referred to the U.S. Attorney's 
office for prosecution, very few of these cases. 

And then many of them avoided prosecution by just simply agree- 
ing to register. I was going to ask you, do yon foresee the same sort 
of flexibility under President Carter's registration plan or do you 
think there would be a much more aggressive, vigorous attempt to 
identify the individuals and prosecute them ? 

Dr. RosTKER. We will tiy to identify the individuals. It would be, 
I think, best for all concerned if jjeople registered and participated 
in the appropriate fashion. 

But I think I have a responsibility to actively enforce all fac«ts of 
the law. I would be derelict if I disregarded my obligation in terms 
of insuring due rights of conscientious objectors. I would be derelict 
if I ignored the willful failure to register. 

Mr. KASTENMEIER. Dr. Rostker, could you entertain a 10-minute 
recess? We have to vote on the final passage of a bill. I have a couple 
more questions and Mr. Railsback has some questions. 

Dr. ROSTKER. It will be my pleasure,. 
Mr. KASTENMEIER. Accordingly, the subcommittee will stand in 

recess for 10 minutes. 
[Recess.] 
Mr. KASTENMEIER. The committee will come to order. Dr. Rostker, 

in the last week or two there have l^een some public reference to 
registration forms which we are told have been available for a period 
of time. In fact, I have a copy of a form which purports to be one 
of them here. 

Among other things, it does suggest to prospective registrants that 
"your failure to provide the required information may violate the 
Military' Selective Service Act. Conviction of such violation may re- 
sult in imprisonment of not more than 5 years or a fine of not more 
than $10,000, or both imprisonment and fine." It also makes a reference 
to the reading of the Privacy Act. 

I wonder, what is the purpose of the privacy statement? Is it, in 
fact, to prepare a foundation for subsequent legislation waiving the 
sections of the Privacy Act? Might you not .seek that? 

Dr. ROSTKER. There are two parts to that question. It is mv under- 
standing tliat we are required by the Privacy Act to make aPrivacy 
Act statement on the registration form. We, in the design of that 
form, provided that statement. The information was reviewed by 
representatives from OMB in their capacity of controlling the various 
forms that are published in the Federal Government. They indicated 
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to us that this was a correct reading of the law. And as I'm sure you 
know, almost everything that goes out in the Federal Government, 
from income tax fonns to our proposed registration, must now carry 
Privacy Act information. 

As far as the future is concerned, we are very cognizant about th© 
provisions of the Privacy Act. I have stated publicly on numerous oc- 
casions that we have no plans at the present time to use data for any 
purpose from other Government agencies. 

However, we reserve the right at some future date to come to the 
Congress for an amendment to the Privacy Act which would give us 
access to that data. 

And as you are aware, we could not in fact gain access to that in- 
formation without the explicit approval of the Congress. 

Mr. KASTENMEIER. That is correct. But I would assume you would 
agree that it would be very much easier to enforce the registration 
compliance if you, for example, had access to the social security sys- 
tem's numbers and identifying ages and names. 

Dr. RosTKER. That is correct. But we are explicitly precluded from 
doing that. We have not asked the Congress for that additional au- 
thority, but I cannot pi-oject the future. I would not categorically rule 
out the possibility that we might request that authority at some future 
date. 

Mr. KASTEXMETER. AS to conscientious objector status, I know that 
the Selective Service System in the past few years has solicited studies 
suggesting how it might modify conscientious objector status, to what 
extent it's been a problem and how it might be handled. 

And we're familiar with the Gurwitz and Mueller rei>orts. But I 
wonder, other than these, if you've done any specific thinking about 
legislation restricting or curtailing CO status? If so, to what effect. 

As a second followup question, I assume that it's your position that 
that status should be applied for or denominated by the registrant at a 
later point in time than at registration. This should occur at the clas- 
sification, or call-up than the registration point in time. 

Dr. RosTKER. That's correct. I appreciate the opportunity to put the 
Gurwitz report in the proj^er perspective. I, myself, have never re- 
viewed that report. It was written by a reserve officer as a summer 
tenure as Director. 

It became a matter of concern when we had several Freedom of In- 
formation Act requests for it. We are. not obliged under the Freedom 
of Infonnation Act to provide that type of a report since it does not 
in any way reflect the views of the agency. Once the requests began, 
however, I issued an order that the report not be destroyed. 

It has been consistently our policy that this report does not in any 
way represent the views of the agency. 

Mr. KASTENMEIER. Wliat does represent the views of the agency, Dr. 
Eostker? 

Dr. EOSTKER. Congress has provided legislation for conscientious 
objection, and the courts by interpreting the first amendment have 
extended that provision. In no way would we recommend the revision 
of conscientious objection as a category nor would we in any way 
modify the present definitions of conscientious objection. We, as an 
agency, are concerned that procedures be developed that will, in a fair 
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and equitable manner, insure that local board members have the ability 
to adjudicate CO. claims consistent with definitions in court rulings. 

You indicated that we may possibly interchange those definitions, 
and sir, that could not be further from the truth. 

Mr. KASTENMEIER. SO that it could not—what? 
Dr. RogTKER. That would not be further from the truth. We have 

consistently tried to develop procedures which would insure that the 
rules and regulations and court interpretations are fairly and equitably 
administered. 

Mr. KASTENMErER. Now I appreciate that reassurance. Dr. Rostker. 
As I recall, the Senate either has a proposal before it—I'm not sure 
whether it's been adopted. I think it has—to the effect that one might 
indicate his conscientious objector status on the selective service regis- 
tration form. 

I believe Senator Hatfield was successful in getting that done. I 
don't know whether it will remain as a condition of the appropriation 
or not. That, I guess, will remain in the future of legislative history. 

Will that pose a great problem to you if it were ? 
Dr. ROSTKER. Sir, we are opposed to that provision because it will 

trivialize the conscientious objector status. It will open up the door 
to classification when, in fact, we are not asking for money to classify 
and have explicitly argued against starting the classifiction process 
at this point. 

Let me explain, if I might. 
In an ideal world, we would like to classify and induct on the same 

day, since the classification reallv relates to the status of an individual 
at the time of induction. Under tne old system the classification process 
would begin in an approximate time to a projected induction date. 
Several months before the projected induction date, an individual was 
asked to take a physical to determine his physical status. At that 
point he had the opportunity to apply for various categorizations. 

We do not in a peacetime standby mode of selective service have 
projected induction dates. Therefore, we believe it would be a waste of 
the taxpayers' money to enter into a classification process that would, 
in fact, have no value. 

If we were forced to classify people as much as 2 years before a pos- 
sible induction date, the value of that classification could not be sus- 
tained. 

If a person made application to us as a conscientious objector and 
that application was denied, 2 years later we in no way would be 
able to hold that as a firm classification. We would have to readjudicate 
the claim. 

Once we started the massive process of readjudicating claims, we 
would have the same problems as if we had never classified in the first 
place. 

So our procedures for an emergency induction with the approval of 
the Congress provides for the abilitv of an individual to make ap- 
plication over the full range of classifications at the time of induction. 

We are concerned that enabling the American people to simply 
check a box or write a statement on a registration card indicating 
conscientious objection would be misleading. Only a draft board, duly 
constituted, could make that determination. 
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If an individual failed to make that check, no matter what we 
would say in our own regulations, it may weigh in the minds of the 
draft board against him when, in fact, he might have a legitimate 
claim. 

And so our consistent policy has been to leave the classification of 
individuals to the time when it is necessary and not to enter into a 
political statement on a draft registration card. That does not seem 
an appropriate place and would, I think, do damage to people's civil 
liberties further down the road if it ever became necessary to reinstate 
induction. 

Mr. KASTENMEIER. I'm not sure what the arguments for it were in 
the Senate. Obviously, several Senators, as of the moment, are per- 
suaded to the contrary. I suppose they would feel that it might tend 
to sort out the people, before classification and call-up, who probably 
should be sorted out at some point in time. The earlier this is done, 
they might feel, the better. 

Dr. RosTKER. Mr. Chairman, that would have no standing in the 
system. We could not on the basis of simply a check-off grant CO 
status. 

On the other hand, we are afraid that it would mitigate against 
the proper operation of the system in an orderly fashion. 

Air. KASTENMEIER. Without being contentious. Dr. Rostker, I would 
suggest that selective service registration is not trivial. You would be 
the first to agree, and therefore, a statement made on the form cannot 
be minimized. That is to say, registrants are either complying or not 
complying at very great civil and criminal risk to themselves. 

Therefore, this must be considered a very, very important duty and 
an important statement by the individual. I really doubt whether 
people would consider it trivial. Now some might, but most would feel 
otherwise. 

In any event, I would like to now yield to the gentleman from 
Illinois, who has been very patient. 

Mr. RAILSBACK. Dr. Rostker. I don't mean to he contentious and 
the questions I ask are really for my edification because I am not a 
member of the Armed Services Committee. 

I do remember that there were many Members of Congress that very 
strongly favored draft registration la5>t. year. And I remember that 
the President at one point last year came out against so-called peace- 
time registration. 

And I also imdei-stand that by use of, I believe, the Freedom of 
Information Act, there were certain statements and recommendations 
that were elicited. And I think yours, I believe, was one of them. 

I would like to begin by asking you, whose statements were sought 
by the President in formulating his policy decision ? In other words, 
could you kind of give us a nmdown ? 

Dr. ROSTKER. I can only respond from my point of view since I do 
not know  

Mr. RAII>8BACK. Are you aware of the materials that were elicited by 
reason of that Freedom of Information Act request? 

Dr. ROSTKER. Yes. I am. But I am not  
Mr. RAILSBACK. What were they ? We don't have them. 
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Dr. RosTKER. I am only knowledgeable from the information we 
turned over to  

Mr. RAILSBACK. OK. 
Dr. RosTKER. We were working on a draft document that was being 

presented to an interagency working group charged with preparing 
responses to a series of questions from Congress. 

Mr. RAILSBACK. Who made up that group ? 
Dr. RosTKEK. Representatives from my agency, Justice, the U.S. 

Postal Service, HEW, the Labor Department, the Defense Depart- 
ment, and from 0MB, who chaired the group. 

We were charged with providing the first answers to a number of 
the questions. Wc were preparing the options paper for that group. 

Those documents were released under the Freedom of Information 
Act. 

Mr. RAILSBACK. Were there actual recommendations made, for in- 
stance, by your agency ? 

Dr. RosTKER. Yes, there were. Those recommendations were made 
to the working group, however, not to the President. 

Mr. RAILSBACK. What were the recommendations ? 
Dr. RosTKER. We did i*ecommend in the draft document, on a very 

close call with appropriate caveats and considering the international 
circumstances that we  

Mr. RAILSBACK. I'm not trying to put you on the spot because I'm 
going to give you a chance to say why circumstances have changed. 

Tell me what your recommendations were. 
Dr. RosTKER. The recommendation was for a postmobilization 

registration. 
Mr. RAILSBACK. For what reasons? 
Dr. ROSTKER. At tliat point, we felt that the time delays were not 

necessarily significant and the difTerence in cost was not substantial. 
Mr. RAILSBACK. And inasmuch as they've apparently been turned 

over pursuant to the Freedom of Information request, might our sub- 
committee get a copy of those recommendations? 

Dr. ROSTKER. We'll provide the full draft report. 
[Information is printed in app. 2 at p. 168.] 
Mr. RAILSBACK. All right, do you regard yourself as a policymaker 

in the area of selective service, as far as draft and registration ? Are 
you one of the policymakers ? 

Dr. ROSTKER. My tasking is to build the system to the extent that 
there's policy involved, there I am a policymaker. But I am not a free 
actor in that system. 

Mr. RAILSBACK. In other words, you're one of the actors, but you 
have to interact. Is that right ? 

Dr. ROSTKER. Precisely, sir. 
Mr. RAILSBACK. Let me ask you this, for we are very much concerned 

about the severity of the sentences and the punishment under current 
law. 

Wliat's your view about having a felony offense for failure to reg- 
ister or failure to provide a new address in the event of a change of 
address ? Do you think that tliat should be a felony offense ? 

Dr. ROSTKER. Yes, I do. 
Mr. RAILSBACK. All right, now you can tell us why ? 
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asks its citizens to make themselves available for military service in an 
involuntary manner, it is very serious. It should be done with the 
utmost fairness and justice. I think that that requires every citizen to 
assume his fair share consistent with his conscience. 

Mr. KAILSBACK. What should be the standard or the state of mind 
of the individual in order for that individual to be convicted ? Should 
he have to have knowledge, should it be done knowingly? In other 
words, we're very much concerned about the standard for I understand 
that the vast majority of cases for selective service violations, back 
in 1977 resulted in acquittals. 

I guess what I'm asking is, would you favor that the law require 
that there be actual knowledge or a specific intent to fail to register 
or supply a change of address ? Would you favor that standard ? 

Mr. RosTKER. Sir, I think the Government has a responsibility to 
make a reasonable attempt to let people know what their legal rights 
are. I do not favor a standard personally. 

Mr. RAILSBACK. But say they do that. Say they publish the relevant 
information, but some individual raises the defense that they really 
didnt' know that they were supposed to register or provide a change 
of address. Should that person be prosecuted for a felony? 

Dr. RosTKER. I think that person would be in a position to make 
the record whole. If he consistently refused to comply, he certainly 
should be punishable under a felony. I think that there's an obligation 
on both the part of the citizenry, as well as the Government, to try to 
have fair lines of communication. 

I do not think that it's reasonable for the Government to have to 
prove in every instance that an individual did not know his responsi- 
bility. If he is in a major metropolitan area at the time of the 
registration and has access to radio, television, print media, and the 
Government makes every attempt to communicate with the individual, 
I think the presumption should be that those communications were 
successful. 

Mr. RAILSBAGK. YOU know what it appears to me is that ignorance 
of the law is no excuse. But you're saying one additional thing—^that 
the Government ought to make a very dedicated and sincere effort to 
see that the law is known. 

Mr. RosTKER. That's correct, sir. 
Mr. RAILSBACK. But you do not favor, even in respect to prosecu- 

tion for the commission of a felony oflFense, that there be actual knowl- 
edge or proof of intent. 

Dr. RosTKER. That's correct, sir. 
Mr. RAILSBACK. What about sentencing disparity ? Would you favor 

any kind of gradations as far as relative sentencing, depending upon 
intent or mitigating circumstances? What's your feeling about that? 

Dr. RosTKER. I'm certainly not a lawyer. I think that  
Mr. RAI1£BACK. But you are one of the polic)Tnakers. 
Dr. RosTKER. I don't make policy for the Justice Department or for 

the courts as far as sentencing is concerned. 
Mr. RAILSBACK. Well, what's your own view about it ? 
Mr. RosTKER. My own view is that the judge should have some 

flexibility regarding mitigating circumstances. 



90 

But if I may, I want to make it quite clear that you're addresing 
areas in which, as a policy official, I do not delve. These are areas 
outside of the purview of the Selective Service System and outside of 
my competence to provide any position. 

Mr. RAILSBACK. But, clearly, your views were sought last year when 
the President wanted to take a position on registration. And I'm sure 
you're one of the principal ones involved in having an input. So I 
think your views are very important. 

Do you think the selective service will, or the administration will, 
seek an exemption under the Privacy Act? I didn't quite understand 
yoiu' response. 

Dr. RosTKER. I do not rule it out. 
Mr. RAILSBACK. And in respect to what agencies would you like to 

see an exemption ? With the IRS ? 
Dr. RosTKER. IRS and Social Security. 
Mr. RAILSBACK. All right, now, how have circumstances changed 

since last year when you submitted your recommendations? How 
have they clianged, in your view, to provoke the President, and ap- 
parently, 3'ourself, into reversing your position ? 

Dr. RosTKER. As I indicated, it was a very close call. In our draft 
report we specified that the decision had to be made on broader 
grounds than just technical feasibility, such as the international 
situation. 

Mr. RAILSBACK. I would ask you to be a little more speiufic there, 
are we sending a message on account of Afghanistan ? 

Dr. ROSTKER. NO; I think the world is clearly a more dangerous place 
today then it was 6 months ago or a year ago. I think it is prudent 
for people to assume different levels of preparedness as the situation 
changes. For what I believe to be a very small sum of money and no 
great intrusion on individual liberties, we can substantially improve 
our response capability. We can have the certainty that goes with 
an ongoing system instead of the uncertainty inherent in any con- 
tingency plan. 

And so, given the world situation today, I fully support the proposal 
for peacetime registration. 

Mr. RAILSBACK. Can I ask you this ? From a procedural standpoint, 
how have your views changed as far as the timing once the registration 
mechanism is put into place ? Have you had a change in your feelings 
about how much more time would be involved in order to begin 
registration ? 

Is it still a relatively short time, in your view, once you have the 
mechanism in plac« to begin registration ? 

Dr. ROSTKER. I would think that we are talking about a period of 
214 to 3 weeks, rather tlian the 1 week differential that was previously 
discussed. We have gained a great deal of experience in the last 6 
months in working through a number of these procedures. For exam- 
ple, I think an orderly process that would provide more time for noti- 
fication of the registration in an appropriate public affairs program 
is more important than I may have thought in the past. 

Mr. RAILSBACK. SO rather than the 7 days that we hear about, you're 
saying now it would take longer, even with the machine in place? 

Dr. ROSTKER. Yes, and I so indicated  
Mr. RAILSBACK. But 2\^ weeks, it would take 2^ weeks ? 
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Dr. RosTKER. To adequately carry out the registration and then 
process tlie data so that we could institute induction consistent with the 
rules of the agency and the law, it would probably take on tlie order of 
21/^ to 3 weeks longer than what we originally projected. 

Mr. RAILSBACK. So, and this is my last question your feeling is that 
you support the idea of registration. You support the recommended 
sentence standard, which is, as I understand it, a felony offense up to 
5 years? 

Dr. RosTKER. I should point out, Mr. Chairman that this is a serious 
crime. I think a person who fails to register, in effect, is saying—with- 
out using the system's procedures—I don't want to go. I don't want to 
participate. Let somebody else go for me. 

We are prepared to guarantee through our procedures the protection 
of his rights to claim conscientious objector status at an appropriate 
time. If he doesn't register, he doesn't even give us a chance to do that. 
He simply says, I want out. Let somebody else go for me. 

I think that that is a very serious, serious circumstance. 
Mr. RAILSBACK. I think that I've used up my 5 minutes, Mr. 

Chairman. 
Mr. KASTENMEIER. The gentleman from Michigan, Mr. Sawyer? 
Mr. SAWYER. Back when I was wrestling, trying to decide how I was 

going to vote on the registration issue, I talked to a number of people, 
including your agency. It was never clear to me then, and I have to 
admit it still isn't clear to me, how you gain any time advantage with 
this registration that you're talking about calling merely for names 
and addresses. 

It might be that before you do anything with it, you're going to have 
to call the people back in for the purposes of making those deter- 
minations. 

Why couldn't that all be done at once? 
Dr. ROSTKER. The problem is that the determination that you are 

talking about change with time, they're not static. And the problem 
is that today, in a standby system, we do not have projected induction 
dates. So even if we had gone through a massive program of classi-' 
fying, giving physical exams and the like, most of that information 
would be suspect and would have to be redone. The Army for ex- 
ample, only recognizes the utility of the physical exam for one year. 

Mr. SAWYER. You're going backward now. I'm saying supposing we 
didn't have a preregistration like we have now. Suppose that we de- 
cide that we need a draft now. Couldn't you just as easily do what 
you're doing now and get the rest of the information you need all at 
once because you'll have to go back to that list anyway and have them 
all come in ? 

Dr. ROSTKER. Absolutely not. In the scenario that you're talking 
about, we would have to activate our whole registration structure, 
publicize the registration, distribute the material, conduct the regis- 
tration, move the data back to the central points for processing, and 
process the data. 

All of those actions would be done in peacetime under our present 
proposal. This would be a long and drawnout process, even with 
modem data processing equipment. 

Under the provisions of our agency, we would then take the regis- 
tration information and start in an appropriate fashion ordering peo- 
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pie for induction, at the same time giving them the opportunity to 
make a claim for deferral or exemption. 

All we have done in our proposal is to save 3 to 4 weeks of process- 
ing by completing the registration in peacetime so that we can start 
the induction and classification process in an orderly way. 

There's no question that we would be doing many, many more things 
in the turmoil of mobilization if we don't accomplish these tasks m 
peacetime. 

Mr. SAWYER. That's all I have. Thank you. 
Mr. KASTENMEIER. Does the gentleman from Illinois have any other 

questions? 
Mr. RAILSBACK. I only wanted to ask, have there been samplings 

or surveys commissioned by your office as far as potential compliance 
or noncompliance ? I understand that there have been some surveys. 

Dr. RosTKER. Not by my office. 
Mr. RAILSBACK. DO you favor including women ? 
Dr. RosTKER. Yes, I do, and it has been the position of this admin- 

istration. 
Mr. RAILSBACK. Has anything been done in respect to the McCloskey 

bill that would provide other kinds of alternate service? 
Dr. RosTKER. Not specifically. We are in the process of developing 

a program of alternate service, since it is the responsibility of this 
agency. If we ever go to induction, it would be a program that we 
would have to activate in the same time frame. 

We've had discussions with the Department of Labor and with 
other organizations. But the contact has been very, veiy preliminary. 

Mr. RAILSBACK. SO you haven't really taken any sampling. Why 
hasn't Selective Service tried to determine the potential compliance 
or noncompliance ? 

Dr. RosTKER. Because we believe that the requirement to do what 
we are asking funds for rests upon military preparedness and the 
ability of our Nation to respond to a military emergency. 

Mr. RAILSBACK. I know that. But, given the fact that there are some 
that think there would be a very heavy incidence of noncompliance, 
why haven't we tried to determine that ? 

Dr. RosTKER. Because, as far as we're concerned, it's really non- 
operational. We will know once we have the registration whether we 
have a severe problem and there will be ample opportunity to address 
those problems. 

There's Very little that I could do with information one way or 
the other. Consistently survey data of this and other types does not 
necessarily impact on the way people will actually behave. 

If you ask an individual if he will vote the answer you're likely 
to get is a political statement not in fact what his behavior will be 
when faced with the real problem. 

And so we think it could be very misleading. I think the proof of 
the piidding is the registration itself. 

Mr. RAILSBACK. OK, thank you. 
Mr. KASTENMEIER. Dr. Rostker, on behalf of the committee, I want 

to thank you for your appearance today. You've been very forthcoming 
in response to a number of our questions. And on behalf of the com- 
mittee, I would like to say we look forward to working with you in the 
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future on this, along with our other sister committees that have other 
responsibilities, as it appears that we are entering into a period where 
this will increasingly be a public issue and a public problem. 

Thank you, sir. 
Dr. RosTKER. If I may, I want to assure the committee of the seri- 

ousness with which we approacli these problems. As I said before, I 
do not take lightly the call of duly constituted authority for a person 
to serve. We have an obligation to the Congress and, more importantly, 
to the American i>eople, that that sj'stem be above reproachj that it be 
guided in law and tliat it be unbiased. Everything we wdl do will 
strive for the fair and equitable treatment of American citizens. 

Mr. KASTENMEIER. Thank you. Dr. Rostker. 
The committee will stand recessed again for 10 minutes, since there 

is a vote on, at which time we will hear from Rev. Barry Lynn and 
Mr. David Landau. 

The subcommittee stands in recess. 
[Recess.] 
Mr. KASTENMEIER. The committee will reconvene. 
We now have a panel of witnesses who represent the Committee 

Against. Registration and the Draft and the American Civil Liberties 
Union. 

Rev. Barry W. Lynn chairs CARD, which is a national coalition of 
49 jieace, religious, women's, students' and civil rights organizations. 
Reverend Lynn is a member of the District of Columbia Bar. He is 
also an ordained minister and serves as legislative counsel for the Of- 
fice for Church and Society of the United Church of Christ. 

David Landau is staff counsel for the American Civil Liberties 
Union Washington office. He's nationally recognized for his expertise 
in selective service law and he's well qualified to speak for his orga- 
nization's 200,000 members. 

He is also a cochair of the Committee Against Registration and the 
Draft. 

Reverend Lynn and Mr. Landau, welcome. You may proceed as you 
wish. 

TESTIMONY OF REV. BARRY LYNN AND DAVID LANDAU, 
COALITION AGAINST THE DRAFT AND REGISTRATION 

Mr. LYNN. Thank you. I would like to just summarize my statement. 
I am not here this afternoon to advocate nonregistration for the 

draft. However, I do believe that historical evidence, combined with 
present planning realities, suggest that sizable nonregistration will 
occur. 

We've just heard that the administration does not want to believe 
this and therefore, is doing very little to prepare for it. Dr. Rostker 
has indicated in other public testimony that a 98 percent compliance 
would be expected. But each i>ercentage point, each 1 percent of those 
who fail to register this summer constitute 40,000 potential felons who 
face up to 5 years in a Federal penitentiary. 

Frankly, I believe that the available evidence indicates that Dr. 
Rostker's 98 percent registration i-ate is in the realm of fantasy. The 
last peacetime registration similar to that proposed for this summer 
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occurred between January of 1973 and March of 1975. Available data 
from three sources suggests sizable noncompliance and late compliance 
with the registration law. 

First, I have compiled a statistical analysis for 1973 and 1974 
comparing the number of Selective Service registrants with the number 
of persons eligible for registration. There is a sizable discrepancy 
in both years amounting to over 200,000 persons in each year, over 
10 percent of those eligible. 

The second source of data are law enforcement records. In all of 
1972, there were 856 referrals by Selective Service to U.S. attorneys 
specifically for failure to register. During 1973, that number grew 
precipitously to nearly 3,500 individuals reported for late or non- 
registration, a 408 percent increase. 

It is obvious to me that nearly 3,500 referrals in 1973 alone represents 
a sizable law enforcement problem. There's every reason to believe 
that this is merely the tip of a mammoth iceberg of late and non- 
registration, since locating nonregistrants has always been a formi- 
dable task. 

Finally, there is anecdotal evidence. Although the present selective 
service bureaucracv may facilelv claim that nonregistration is not a 
problem, many of their precedessors were somewhat more candid. 
I have concluded in my testimony statements from former director 
Byron Pepitone affirming widespread registration problems in 1973 
and 1974. 

There's a final bit of anecdotal evidence to support the problem of 
registration in peacetime. It is the record in the case of the United 
States versus Boucher. The defendant in this late registration case 
had registered 7i/^ months late. His counsel, however, had examined 
the records of the defendant's local draft board between 1973 and 
April of 1974. He discovered that of the 76 registrants, 100 percent 
had registered late and 60 percent had registered as late or later than 
his client's 7i/^ month tardiness. 

One can only guess at the numbers in that board who did not regis- 
ter at all. 

I think it's realistic to expect that this summer we could find, as the 
Congressional Budget Office suggests, that 100,000 to 250,000 men will 
fail to register on time or at all. 

In fact, in spite of all this historical evidence. I think there are 
many good reasons to believe that nonregistration will become a more 
serious problem now than it was in 1973. First, draft registration is 
no longer viewed as a normal part of the entrance into adulthood. 
There is no consciousness among most 19- and 20-year-olds about the 
registration process. 

The fiscal 1980 supplemental appropriation contains, at most, only 
$400,000 for all publicity related to this new legal obligation. 

I think that is an irresponsibly pitiable effort at public relations. 
Maybe the administration believes that the press will advertise its 
program for it, but that is usually a dangerous and unworkable as- 
sumption. 

Also, registration during summer of the most mobile age group in 
the months of their greatest mobility strikes me as terrible planning 
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on its face. I certainly hope that some of the money being used for 
publicity is being planned to be used for the printing of maps of how 
you get to the post office in Atlantic City, New Jersey, or Daytona 
Beach, Fla., because that's where these mobile young people are going 
to be this summer. 

The second reason for increased nonregistration is the sense that 
the sex and age discrimination in this proposal, males only horn in 
1960 and 1961, is so discriminatory on its face that it creates the kind 
of resentment which will lead to greater nonregistration. 

Third, the length of time it's taken to progress this far toward reg- 
istration shows significant public and congressional hostility to the 
proposal. It has been 4 months since the stat« and the Union address. 
The House passed the funding of registration by only a 30-vote mar- 
gin. Major political figures, including Senator Kennedy, C'ongresa- 
man Anderson, Governor Reagan, and former President Gerald Ford 
have openly expressed their strong disapproval of registration. 

All this is not lost on the potential i-egistrants. President Carter 
is isolated and lacks the solid support needed to give registration an 
air of moral and social legitimacy. 

A fourth reason for increased nonre^stration is the reluctance of 
the administration to deal sensibly with conscientious objection. I 
cannot believe some of the comments that were just made by Dr. 
Rostker. He suggests that Senator Hatfield's amendment to permit 
a checkoff at the option of the registrant to state conscientious objec- 
tion is somehow trivializing CO status. 

That is absolutely incorrect. 
A checkoff is a symbolic statement of religious intention and Presi- 

dent Carter, I would hope, would understand something both about 
religion and al)Out symbolism. It is not a move to classification. Classi- 
fication is an administrative act, not a symbolic religious statement. 

Finally, Dr. Rostker's statement that somehow if a person did not 
check off the box, then draft boards might hold it against the appli- 
cant later, in spite of selective service regulations, suggests to me that 
Dr. Rostker does not believe that the local draft boards now, any 
more than in the past, will respect the laws and the regulations of 
that agency, and that frightens me a great deal. 

There are just a few other things IVl like to say. I think that the 
Department of Justice and the Selective Service owe the country a 
more square and honest discussion than we heard earlier totlay about 
the question of the use of social security records for tracking down 
those who do not register. 

I think that there needs to be a tremendous clarification of the issue 
of nonwillful failure to register. The eighth circuit decision of Klotz 
V. the United States holds that to establish failure to register, the 
Government must prove that the defendant knew of his obligation 
under the act. 

I think that is good law. 
The case indicates that a generalized showing that information 

about a registration requirement was publicized, coupled with the 
f)resumption of knowledge by the defendant, is insufficient to estab- 
ish the culpable criminal intent necessary to sustain a conviction. 
Particularly in light of 5 years of no registration in the United 
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States, it would seem wholly appropriate for the Justice Department 
to hold to the Klotz standard. 

But then, today, we learn that Dr. Rostker himself, at least, be- 
lieves that there should be a presumption of knowledge and apparent- 
ly plans to prosecute those who, in his judgment, or the judgment 
of the Department of Justice, ought to have read the newspapers 
and learned of this requirement. 

I'm terribly troubled by the lack of an overall prosccutorial policy 
by the administration at this late dat*, when they are planning reg- 
istration for next month. I just fear that we are on the road once 
again to step after step of highly discretionary justice at every stage 
in these proceedings. 

Much of what I said today is based on historical assumptions and 
my own views based on travels around the country. The acid test 
of peacetime registration comes, if at all, this summer if the Senate 
funds the proposal. 

I've done a few calculations. It appears to me that there are 1.9 
million 20-year-olds and another 1.9 million 19-year-olds who will 
be required to register. 

So if registration occurs in July, there are 3.8 million men out 
there who are supposed to trudge off to the post offices and register. 
Frankly, I don't think that President Carter could get 3.8 million 
men in peacetime to register for his symbolic charade if he handed 
out a gold bar to everyone as they stepped up to the post office 
window. 

We are headed for a national nightmare of law enforcement prob- 
lems, of social upheaval, of intergenerational warfare. I just wish 
that the President and the administration had given a lot more 
thought to all of the social ramifications before they proposed this in 
the State of the Union address. 

Mr. Landau, I believe, also would like to summarize his written 
statement. 

[The statement of Reverend Lynn follows:] 

STATEMENT OF BAKBT W. LTNN ' 

Mr. Kastenmeier and members of the subcommittee, my name is Barry W. Lynn. 
I appreciate the opportunity to convey my views to this committee. Currently, I 
am serving as legislative counsel for the Office for Church in Society of the 
United Church of Christ. I am au ordained minister in the United Church of 
Christ and a member of the District of Columbia bar. I do not claim to si>eak for 
all members of this denomination, init our most re.'jpresentative body, the General 
Synod, has consistently reaffirmed (most recently in 1979) opposition to peace- 
time draft registration. I also chair the Committee Against Registration and the 
Draft (CARD), the national anti-registration coalition which now contains 49 
peace, religious, womens', student, and civil rights organizations. I have been 
worliing actively in the areas of Selective Service, military and veterans benefit 
law for the past six years. 

1 

Tour suljcommittee provides an excellent forum for discussion of the vital 
Issue of the impact of renewed draft registration on the entire legal process. 
So far. the debate on President Carter's proposal to register 19 and 20 year old 
men for the draft this summer has focused largely on questions of the adequacy 

> Mr. Lynn serves as legislative counsel for the Office for Church In Society, United 
Church of Christ. He also chairs the Committee Against Registration and the Dra'ft 
(CARD), a national coalition of 49 peace, religious, women's, student, and civil rights 
organizations. 
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of the symbolic impact of registration and tlie military preparedness, if any, 
actually gained by registration. Important as these issues are. a decision to fimd 
registration should also be evaluated in terms of its potentially devislve social 
Impact. If resistance to registration is high and the country is bitterly divided, 
any marginal symbolic value of the act will be eviscerated. 

I am not here this afternoon to advocate non-registration for the draft. How- 
ever. I believe that historical evidence combined with present planning realities 
suggest that sizeable nonregistration will occur. The Administration seemingly 
does not want to believe this, and is therefore doing little to prepare for it. 

Somewhat typical of Administration responses on the issue of registration 
law violations is that of Mr. .John White, Deputy Director of the OflSce of Man- 
agement and Budget, before the Senate Appropriations Subcommittee on HUD 
and Independent Agencies on March 11, 1980. Mr. White noted: "I do not think 
it will be an issue. I think young people will register as they have always in the 
past. I don't think it is a problem." 

Di*. Bernard Rostker has indicated in other testimony that a 98-percent com- 
pliance could be expected, although this position is a considerable revision from 
the document he prepared on .Tan\iary 16,1980, "Improving Capability to Mobilize 
Military Manpower," in which he indicated only that "a face-to-face registration 
will provide a list of over 90 percent complete . . ." Each percentage point makes 
a large difference, of course, in law enforcement costs and attendant problems. 
For every 1 percent of the nearly 4 million 19 and 20 year old men who fail to 
register this summer, we are creating 40,000 potential felons. If 98 percent do 
register, as Dr. Rostker now seems to suggest, there are still 80,000 men who 
do not. Each one who does not faces a Draconian sentence of up to five years in 
the Federal penitentiary and a $10,000 fine. 

Frankly, I believe tJiat available evidence shows Mr. Rostker's 98 percent 
registration rate to be in the realm of fantasy. The last "peacetime registration" 
similar to that proposed for this summer occurred between January of 1973 and 
March of 1975, a period in which there were no inductions, but a continuing 
legal requirement of registration. This period has not been extensively reviewed 
by historian.s. But available data suggests sizeable noncompliance and late 
compliance with the registration law. There are three Indicia of the magnitude 
of the problem I would like to examine: statistical data, prosecutorial data, and 
anecdotal evidence. 
The statistical case 

I have compiled a statistical analysis for 1973 and 1974 comparing the number 
of Selective Service registrants with the number of persons eligible for registra- 
tion. There is a sizeable discrepancy in both years. 
1974: 

Live male births, 1956      2,133, 588 
Resident aliens subject to draft        -f 46, 000 

2,179, 588 
Deaths0-18years (36.5/1,000births)        —77,876 

Persons in military service by age 18 or institutionalized and 
unavailable for service        —75,000 

Potential registrants  2,026, 712 
Actual registrants by March 1975 for year of birth 1956  —1,823, 862 
Unaccounted    207, 860 

1973: 
Live male births, 1955  2, 073, 719 
Resident aUens, age 18  +46,000 

2 w^ 719 
Deaths 0-18 years (86.5/1,000 births)        —75,691 
Persons in military service by age 18 or institutionalized and 

unavailable for service        —75,000 

Potential registrants      1. 969,028 
Actual registrants by March 1974 for yeer of birth 1955 —1, 756, 469 

Unaccounted  212, 559 
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This statistical comparison conflnns that approximately 10 percent of all eligi- 
ble males did not register as required by law daring the last peacetime registra- 
tion period. The«e figures alone of course do not indicate the number of persons, 
who, although ultimately registering within 3 months of the end of the calendar 
year, registered later than 30 days after their 18th birthday which the statute 
permitted. I^te registration, of course, aLso i>osea a law enforcement problem. 
Since the proposed registration this summer will not be continuous, as in 1073-75, 
but will occur only during a one-week period for each age group, late registration 
wiU be much more difficult, if not Impossible, to accomplish. 

I am aware that Selective Service h.is submitted a table of statistics to the 
Armed Services Committee which purports to show that during the Vietnam-era 
and the peacetime registration period, virtually every eligible person registered. 
Two comments must be made. First, I have never been able to get Selective Serv- 
ice to delineate precisely hov*- their "population base" is derived. Since in 1965, for 
example, they claimed to have registered 110.8 percent of eligible males, it is ob- 
vious that either (a) Selective Service learned to clone 18 year olds or (b) their 
population base grossly underestimated the actual number of 18 year old males. 
Second, for the "peacetime" period, they admit that it took some persons who 
were required to register early in 1973 until March of 1975 to do so. After 15 
months of registration of 1955 Year of Birth males, according to their statistics, 
only 92.3 percent had registered. Similarly, after 15 months of registration of 
1956 Year of Birth males, only 93.6 percent had registered. It appears that their 
own data documents both the invalidity of their population bases and the reality 
of both serious late registration and nonregistration problems. 
The lair enforcement case 

Prior to October of 1971 the Selective Service System never kept official records 
of the type of violations of the statute it forwarded to the Department of Ju.stlce. 
In all of 1972. there were 8.")6 referral.s by Selective Service to U.S. Attorney.s for 
failure to register, with .an unknown number never reaching the stage of formal 
prosecution. During 1973, the number grew precipitously to 3,492 individuals 
reported for late or non-registration. This is a 408 percent rise. (Congressman 
James Weaver requested from liotli Selective Service and the Department of 
Justice a report on the disiwsition of the.se cases, and stati.'-tics on oases initiated 
in 1974 and 197.'5. A letter from Assistant Attorney General Philip B. Heymann 
indicated that no information on the.se matters is retained by either agency.) 

One major cau.se for this increase is that "voluntary" enlistment into the 
military was no longer permitted as a pre-trial diversion for non-registrants 
because of a change in Defen.se Department regulations. (See also "United States 
Attorney's Manual." Directive 9-2.021.) Any kind of compelled enlistment was 
felt to taint the character of the All Volunteer Force (AVF). 

Due to the method of recordkeeping of Selective Service violations by both 
Selective Service and the Justice Department prior to 1971, of course, we do not 
know what the level of prosecutions for registration oflfen.ses alone actually was. 
Nevertheless, it is otivious that nearly .3500 referrals in 1973 alone represents a 
sizeable law enforcement issue. Tliere is every reason to believe that this is merely 
the tip of a mammoth iceberg of late and nonregistration, since locating non- 
registrants is known to be a formidable task. 
The anecdotal cage 

Although the present Selective Service bureaucracy may facilely claim that 
non-registration is not a problem, many of their predece.ssors were somewhat 
more candid. The following excerpts of statements made by Selective Service 
offlcinls in the early 1970s is illustrative: 

SSS Director Byron V. Pepitone: "We know It's [non-reeistration rate] higher 
than last year" (June 14, 1973 interview with As.sociated Press.) 

Director Pepitone: "Due to the termination of inductions under the Military 
Selective Service Act and the attendant publicity, many young men were either 
not registering or were registering late, in violation of "tlie Law." (Serai-Annual 
Report of the Director of SSS July 1. 1973-Decemher 31, 1973. p. ii.) 

"During the period of this report, statistical data indicate that nearly one- 
flfth of all registrants are over 60 days late." (Seml-Annual Report July 1, 
1974-Deoember 31. 1974, p. 3.) 

In fact there Is a kind of refreshing honesty to Mr. Pepltone's answer to a 
question posed at a  House Appropriations Committee hearing in April 1975: 
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Mr. BoLAin>: Do yon have any Idea on how many reach the age of 18 but 
fall to register? 

Mr. PEPITONE: The number who reach the age of 18 and fall to register, I 
do not know. 

All that this seems to Indicate Is that Selective Service admitted that there was 
a nonregistration and late registration problem, but by 1975 they had not 
fiRurcd out the magnitude of that problem. It Is clear to me that they have 
still not figured It out. 

There is one other bit of anecdotal evidence that .supports the the.sls of a 
serious nonregistration problem. It is the record of U.S. v. Boucher 509 F. 2nd 
1102 (8th Cir. 1975). The defendant in this late registration prosecution had 
registered 7V4 months late. Counsel had, however, examined the records of 
the defendant's local draft board between March 1973 and April 1974. He dis- 
covered that, of the 76 registrants. 100 percent had registered late and that 
over 60 percent had registered as late or later than this client. One can only 
guess at the numbers who did not register at all with that draft board. 

In conclusion of this part of my discussion, I feel that the magnitude of 
late and nonregistration can be expected to be very high. The Congressional 
Budget Office estimate in 1978 which indicated that between 100,000 and 250,000 
men from any age group would fall to register on time or at all seems to be 
much more realistic than Dr. Rostker's recent projections. 

II 

There are also substantial reasons why non-registration Is likely to be higher 
now than in 1973, 1974, and 1975: 

(1) Draft registration is no longer viewed as a normal part of the entrance 
Into adulthood. There is no consciousness among most 19 and 20 year olds 
about the registration process, and the Administration seems to be taking great 
pains not to explain exactly what they have In mind. The fiscal year 1980 
Supplemental Appropriation contains at most only $400,000 for all publicity 
related to this new legal obligation. This is a pitiable effort which represents 
irresponsible planning. The Administration even opposed efforts last week in the 
Senate Appropriations Committee to Increase spending for advertising their 
program. 

I assume that the Administration thinks it can rely on the press to do Its 
advertising. This is usually a great fallacy. This subcommittee is well aware 
of the reconl of President Ford's Clemency Board which attracted only a hand- 
ful of eligll)les. In part because there was no real commitment to publicizing the 
program. President Carter should also be aware of the abysmal record of his 
Special Discharge Review Program for Vietnam-era veterans which attracted 
less than 9 percent of those eligible. 

The fact that Selective Service has .still not set the weeks for registration 
will also make successful registration more difficult. Obviously, to some extent, 
the weeks for registration—if any—depend on when, if ever, the Senate votes 
for funding. However, since Selective Service Is already doing printing and 
planning for registration it should al.so frankly tell us when they want registra- 
tion to occur If the funding comes through nest month. 

I .su.si)ect I know why the Administration Initially chose to register In .lune 
or July. They avoid turmoil In August at the time of the Democratic National 
Convention and the greater turmoil of waiting until September when the college 
campuses are lively once again. However, these considerations aside, registering 
the most mobile age group in the months of their greate.st mobility seems to 
be terrible planing on its face. I certainly hoi)e some of the publicity money la 
going to printing maps of how to get to the ix)st offices in Atlantic City and 
Daytona Beach. 

(2) It is now clear that any regi.^tratlon will lie of men only, and only of 
men born in 1960 and 1961. This is so gros.sIy discriminatory by sex and age 
that enormous resentment Is building up among that very select sample of men 
who are having new duties Imposed upon them. This resentment will increase 
non-registration. 

(3) The length of time it has taken to progress this far toward registration 
shows significant hostility to this proposal. It has been four months since the 
"State of the Union" address in which the President first proposed reglstra- 
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tlon. The House passed the funding of registration by only a 30 vote margin. 
Major political figures including Senator Edward Kennedy, Congressman John 
B. Anderson, Governor Ronald Reagan, and former president Gerald R. Ford have 
openly expressed their strong disapproval of the registration plan. All this Is 
not lost on the potential registrants. President Carter is isolated and lacks the 
solid support needed to give registration an air of moral and social legitimacy. 

(4) I must presume that the Administration will continue to affirmatively 
oppose the amendment successfully adued by Senator Mark O. Hatfield to H.J. 
R(^. 521 which requires that registration forms contain an optional question 
concerning the registrant's interest in claiming conscientious objector statu.s. 
Should this amendment be removed on the Senate floor I would anticipate 
greater problems of non-compliauce by religiously motivated individuals. 

Many persons, particularly from the so-called "historic peace churches", were 
willing to register with Selective Service during the Vietnam period because 
they understood that within a few days of registration they would receive 
Form 150 in which they could re<|uest CO. status. The release of the Gurwits 
memorandum, which suggests possible rescission of the CO. exemption, followed 
by the abject failure of the Administration to convincingly repudiate the Gur- 
wltz document, followed by the open Administration lobbying against the Hat- 
field amendment leads many of us to believe that the new Selective Service 
regime will be extremely hostile to claims of conscience. I do tind many persons 
who claim that if they cannot, in some fashion, "register" their intention to be 
a CO., they will not register with Selective Service at all. 

(5) Organized efforts are being undertaken by some groups to urge non- 
registration. One such group, the Students for a Libertarian Society (SLS), has 
indicated in Senate testimony that it "intends to destroy any registration sys- 
tem . . . Hie government will have to begin from a base of zero registrants. 
Unlike previous registration, any moves by the government will be countered 
by a dedicated, knowledgeable, and well-establLshed organization of people who 
will refuse to register and who will urge otiers not to sign their lives away." 
I am convinced that this is not merely idle rhetoric. 

Ill 

ITie Director of Selective Service has made it clear that the Administration 
does plan to enforce any registration requirement. The first step to enforcement, 
obviously, is to locate those persons who may have violated the law. I believe 
the country would be well served if the following issues were squarely and 
honestly addressed by both Selective Service and the Department of Justice: 

(1) Use of Social Security Administration and Internal Revenue Service 
data base—The President's February 11, 1980 Report on Selective Service, 
President's Recommendations for Selective Service Reform notes that the 
Social Security Administration's computers contain "the most comprehensive 
data base available" (except for current addres.ses) and that the I.R.S. has 
the best list of current addresses. Initial processing of regLstrants will use 
S.S.A. computer facilities, but no reference is made to the data bases themselves. 

The already-printe<l registration forms, however, contain a space for one's 
Social Security number. Initial pre.ss statements by the Administration had 
indicated that disclosure of Social Security numbers would l)e optional under 
the registration program. It is now, however, cleraly mandatory. This leads me 
to strongly suspect that plans are being made to cross-check draft registrants 
against lists of 19 and 20 year old contributors to the Social Security program 
by using those Social Security numl>ers listed on the registration forms. Dr. 
Rostker indicated In a recent radio Interveiw (Paclfica Radio Network, May 6, 
1980) that: "If they feel for whatever reason, that there are people getting a 
free ride because of the technicalities in the Privacy Act, my personal view 
would not go to increasing the Privacy Act but moving against it to strike 
It down on those specific instances and provide for more direct access to federal 
files." 

(2) Use of ccmus data.—On March U, 1980, Dr. John White, testifying before 
a Senate Appropriations SulKwminittee Indicated : "Finally, at the time of regis- 
tration, because of the data base with respect to census and others, we can have 
a good sense of whether or not we have a problem with respect to the number of 
people not registered." I wrote to Mr. Vincent P. Barabba, Director of the Census 
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Bureau, asking him to clarify Mr. White's statement. I also specifically urged 
that the Administration "reject as a matter of policy any statistical comparisons 
of census and draft registration data for the purpose of targeting for investiga- 
tion those neighborhoods where less than expected registration may occur." I 
eventually received a reply from Mr. Barablia wliich was at least as cryptic as 
Mr. White's initial statement. He indicated that "small-area data" will be pub- 
lished but could be quickly out of date for the registration age group, and con- 
cluded that he "would expect that any uses of census data in connection with the 
draft registration would be done in a broad manner not unlike the uses described" 
in the booklet "Summary Descriptions of Data Use for Questions Planned for 
Inclusion in the 1980 Census". I do not believe this is an adequate answer to 
whether data about neighborhoods will or will not be used to locate areas of 
greatest nonregistration. 

(3) Other policies to locate nonregintrants.—Much as I would oppose the use 
of Social Security numbers or the census for law enforcement purposes, such 
uses have the one meritorious feature of relative consistency. The alternatives 
are replete with haphazard attempts to locate nonregistrants through such eso- 
teric channels as high school yearbooks, peer group informants, and other forms 
of surveillance. This is only likely to occur in some areas, of course, with partic- 
ularly zealous prosecutors. I cannot imagine registration being viewed as a high 
priority when compared to arson-for-hire, kidnapping, or even immigration 
offenses. 

(5) Nonwillful failure to regiiter.—The Department of Justice should be will- 
ing to take a position on nonwillful failure to register. In the past, the govern- 
ment has sometimes asserted that it need only show that general publicity was 
given to the registration requirement and that a particular defendant did not 
register, in order to successfully prosecute that nonreglstrant. Most courts have 
not concurred. The most significant decision is Klotz v. U.S. ,500 F. 2d 580 (8th 
Cir. 1974), rehearing denied 503 F. 2d 1056. It holds that to establish failure to 
register under 50 U.S.C. Ai)p. § 462, the government must prove that the defend- 
ant knew of his obligation under the Act. The case indicates tliat a generalized 
showing that information about the registration re<iuirenieut was publicized, 
coupled with a presumption of knowledge by the defendant, is Insufficient to 
establish the culpable criminal intent necessary to sustain a conviction. Partic- 
ularly in light of five years of no registration in the United States, it would 
seem wholly appropriate for the .Justice Department of hold to the KUttz .standard. 

(6) Overall prosecutorial policy.—Closely tied to the methods in which non- 
registrants may be located is the Administration's overall prosecutorial policy. 
They have done nothing to suggest any interest in reducing the present penalties 
In time for the summer's proposed registration. Several officials of Selective Serv- 
ice have indicated to me and to otlier anti-draft groups that a policy calling for 
less severe sanctions "might" be adopted by the Justice Department. I am afraid 
that they have the dangerously naive view that "Informal" Justice Department 
guidelines are always carefully followed by U.S. attorneys and even by Federal 
judges. Dr. Rostker told the Board of the National Interreligious Service Board 
for Conscientious Objectors last February 28 about his hope for penalties: "I 
would hope that the Federal attorneys would have the courts direct that the in- 
dividual go down and register." It is ludicrous to suggest that one would go 
through the entire costly Federal judicial process just to have a judge order a 
person to do that for which he was being prosecuted for not having done. Such 
naivete Is genuinely dangerous to the functioning of our administrative and 
judicial systems. 

I fear we are on the road again to step after step of highly di.scretionary justice. 
In areas where anti-draft sentiment is high, conviction rates and length of sen- 
tences will be low. See Judicial Authority and Public Attitude: A Quantitative 
Study of Selective Service Sentencing in the Vietnam War Period, 23 Buffalo 
L. Rev. 465-498 (1974). I am sure that we will see repeats of di.sparate sentencing 
practices as well. It is worth recalling, for example, that between 1969-73. judges 
in the Western district of Oklahoma sent 90.4 percent of convicted draft law 
violators to prison and judges in New Jersey sent 8.4 percent to prison. 

This discretionary justice ill serves the legal system and helps generate and 
perpetuate disrespect for the judicial process. 
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IV: CONCLUSION 

The acid test of peacetime registration, of course, may only come this summer. 
I have done a few calculations on the numbers of persons who are eligible. One 
age group to be registered is 20 year olds, those born In 1960: 
Male births,  1960 2,179,708 
Resident aliens, 20 years old     +46,000 

2. 225, 708 
20 years olds already In service  —226, 800 
20 year olds ln.stitutionallzed     —10,000 
Males bom in 1960 who have died (33.2/1,000 births)     —72,366 

Registrant pool 1,916,542 
Another 1.9 million 19 year olds will also be required to register. So if registra- 

tion occurs in July, there are 3.8 million men out there who are supposed to 
trudge off to the post office Frankly, I do not think you could get nearly 4 million 
men in peacetime to register for a symbolic charade if you promised to give them 
a gold brick when they did it. 

Mr. KASTENMEIER. May I say, let me compliment you on your state- 
ment, Mr. Lynn. The Chair is going to have to take a 5-minute re- 
cess because there's anotlier vote. And I hope to return with other 
members of the subcomimttee. We appreciate your patience. We'll then 
turn to Mr. Landau. 

T^e coinmittee will be recessed for 5 minutes. 
[Recess.] 
Mr. KAsraNMEiEn. The committee will come to order. 
Now we would be pleased to hear from Mr. David Landau. 
Mr. LANDAU. Thank you, Mr. Chairman. 
Before I summarize my statement, I would, on behalf of the ACLU, 

like to thank you for your outstanding leadership in this area and 
particularly for your efforts yesterday in the .ludiciary Committee 
when the committee successfully adopted an amendment to reduce 
the penalties for nonregistration during peacetime. 

We were disappointed, as I'm sure you were, that the other amend- 
ment on culpability did not pass, and I will discuss that amendment 
and the importance of that amendment somewhat later in my state- 
ment, 

Mr. Chairman, no one can predict the precise reactions to and im- 
pact of draft registration. However, we ao have the very recent and 
painful experience with an active Selective Service System during 
peacetime. The draft, in the absence of a recognized imminent threat 
to the Nation, was resisted, avoided, and evaded. 

Some chose jail, others exile. Citizens became contemptuous of the 
Government. During the Vietnam war, antidraft acti\'ity became one 
of the principal excuses for widespread political surveillance and dis- 
ruption programs. The CIA monitored movements of antidraft activi- 
ties, burglarized homes, eavesdropped on conversations, bugged tele- 
phones. 

The Department of Justice provided lists of names to the CIA for 
these purposes. The FBI, which has jurisdiction to investigate criminal 
violations of the draft laws, infiltrated and disrupted antidraft and 
antiwar groups. Almost every member of the Committee Against Reg- 
istration and the draft, including the ACLU, was at one time or an- 
other targeted for surveillance by the FBI. 
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Even the Army engaged in surveillance of domestic political activity. 
The powers that were intended to weed out saboteurs, espionage agents, 
and criminals were directed at antidraft activities. If these powers re- 
main unchecked, as they have been for the last 30 years, law enforce- 
ment and intelligence systems have a tendency to operate outside the 
Constitution and thereby stifling dissent. 

There are some who are convmced that this type of lawless Govern- 
ment activity is not likely to occur again. The ACLU believes that 
since draft registration is by its very nature a massive Government 
surveillance system, it will mevitably lead to Government infringe- 
ment of civil liberties. 

By 1985, all young people ages 18 to 26 years old will be under a 
legal obligation to notify the Government of their whereabouts at all 
times. Those who fail to do so will be subject to up to 5 years in jail and 
$10,000 fines. 

In other words, even those who have registered and are subject to 
criminal penalties when they neglect to notify selective service of their 
change of address. And in the past, registrants have been sent to prison 
for this type of violation. 

Moreover, those who initially refuse to register but later actually do 
register will be subject to prosecution and conviction. 

In one case, after the defendant was indicted, he registered based on 
an agreement with the U.S. Attorney that the indictment would be 
dropped. The Department of Justice overruled the agreement, ordered 
the case prosecuted, and obtained a 30-month jail sentence. 

I was intrigued by the remarks of Dr. Rostker when he suggested or 
implied that the solution to nonregistration is having the nonregis- 
trant register. And he implied that somehow that would resolve this 
issue. 

But as the Saunders' case illustrates and numerous cases over the 
last 20 years illustrate, that's not enough to register. People will be 
prosecuted and sent to jail for late registration. 

Although it has now been 4 months since registration was proposed, 
the administration has steadfastly refused to promulgate a policy on 
enforcement of registration. But even if one were developed, experi- 
ence has shown that many U.S. attorneys would not follow it, the 
Department of Justice would make exceptions, and judges would 
sentence according to their own practices. 

Between 1969 and 1973, the Federal courts in the fifth circuit 
imprisoned M.3 percent of draft offender. But the Federal courts in 
tlie sixth circuit only imprisoned 21.5 percent of the draft offenders. 

In the southern district of New York, which includes New York 
City, 140 draft offenders were actually sentenced. But in the northern 
district of California, in that same period, over 600 draft offenders 
were sentenced. 

We think that that type of disparity is appalling. 
Investigation of alleged violations of the act also present crucial 

ci\al liberties concerns. As I stated before, failure to register will be 
inve.stigated by the FBI. The FBI can legally comb high school year- 
books and seek the use of college entrance lists, drivers license data and 
numerical census data. 
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These investigative techniques, however, will probably not yield 
current data on the wherabouts of nonregistrants. Tlie next likely step 
by the administration would be to seek an exemption to the Privacy 
Act of 1974. This would permit Selective Service and the Department 
of Justice to have access to data from the Social Security Administra- 
tion and other sources which would yield current addresses. 

And since social security numbers must be disclosed on the selective 
service registration form, that's the number and agency they're likely 
to turn to first. 

That the administration will seek this exemption is not mere spec- 
ulation because as Dr. Rostker again reiterated today and as he stated 
previously on the Pacifica Radio Network, they have considered that 
option and while they have not proposed it yet, they are pi-epared 
to do so should it become necessary. 

Beyond nonregistration, the antidraft movement may again come 
under assault. It is a crime to counsel, aid, or abet a violation of the 
draft, laws. Numerous organizations already are engaged in counseling 
young people on the difficult choices they must confront. Although 
the ACLU believes that this is protected fii-st. amendment activity, 
the Department of Justice has in the past prosecuted certain types of 
counseling. 

Some of these prosecutions were successful and many were unsuc- 
cessful. 

Moreover, our overwrought conspiracy statutes can be used as an in- 
vestigative basis for looking into antidraft activities. This is why we 
thought the amendment yesterday was so important to enact what 
we believe to be the constitutional standard required by the Supreme 
Court case of BrarulevJburg v. Ohio, requiring incitement to obstruction 
of registration to be imminent be«iuse counseling, in the context of 
meetings which would not incite people to imminently violate the 
statute should not be punished under the criminal law. 

And we don't believe it can be punished under the criminal law 
based on the Brandenburg case. 

The size of the surveillance and enforcement system tJiat will be 
necessary here will have to be truly staggering. Mr. Lynn has cited 
statistics which go into the hundreds of thousands in terms of non- 
registration. With this type of sizable noncompliance, enforcement 
would become selective. It would have to becx)me selective. 

In the end, and as in the past, it would be the most vocal opponents 
of the system who would end up being prosecuted. 

Even then, our criminal iustice system would certainly lie over- 
whelmed. As far as the antidraft movement is concerned, there are 
right now over 350 local antidraft groups operating in every State. In 
order to determine whether this antidraft activity is violating the law, 
law enforcement agencies would be compelled to reestablish a sur- 
veillance bureaucracy. 

If the administration is serious about the enforcement of this system, 
as we believe it is, Americans may witness the buildinc of a national 
security state far beyond the dimensions of the one created by Richard 
Nixon. 

Before concludinff. I would like to discuss several other asnects of the 
President's proposal which are of mutual concern to the subcommittee 
and the ACLU. 
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The President has proposed appropriating money for the selection 
and training of local draft board members. Yet, the administration 
has made no recommendations for changes in the Military Selective 
Service Act; rather. Selective Service will promulgate new regulations. 

Dr. Rostker has stated that although the administration felt no 
statutory changes were appropriate, Selective Service will endeavor to 
make its new regulations equitable. But it is the statute itself which is 
defective. The MSSA is seriously lacking in the kinds of procedural 
rights and safeguards that citizens have a right to expect as a part of 
anv Government action affecting an individual's liberty. 

"\ATiile the 1972 amendments to the MSSA provide for the first time 
that local draft boards state reasons for their actions, there are no tran- 
scripts required of draft board hearings. 

Further, although registrants can now make personal appearances 
before local and appeal boards and present witnesses, they are ex- 
pres,sly forbidden by regulation from being represented by counsel. 

As a matter of procedural fairness, if not of constitutional right, 
representation by counsel ought to be permitted at draft board 
hearings. 

Another procedural protection lacking in the MSSA is the right to a 
civil trial de novo in Federal district court prior to induction to chal- 
lenge the denial by a draft board of conscientious objector or other 
status requested. 

Under current law, the only time a legistrant may challenge classi- 
fication prior to induction is if he violated the law by refusing induc- 
tion and raises improper classification as a defense in the subsequent 
criminal prosecution. Otherwise, a registrant who has been denied CO 
status must report for induction and begin training. A court may later 
reverse the draft board decision on a petition for writ of habeas corpus, 
but the damage has already been done. 

Finally, the ACLU believes the MSSA is unconstitutional because 
it applies to men only and as such, is an unconstitutional sex-based 
classification. The ACLU will go to court to stop a males-only draft 
registration. The congressional rejection of including women within 
the MSSA will likely result in a judicial invalidation of the entire 
system. 

This discussion of civil liberties concerns is by no means exhaustive, 
but I do think that it illustrates the serious deficiencies in the MSSA 
and the inequities of the Selective Service System. We urce Congress 
to comprehensively revise and reform the MSSA if draft board system 
or the Selective Service System is to be reactivated. And if it is the will 
of the Congre.ss to resume draft registration, we urge Congi-essto care- 
fully monitor the enforcement of the system, including investigations, 
prosecutions, and sentencing practices. 

Without this strict oversight, draft registration invites the Govern- 
ment to interfere with the political activity and abridge the constitu- 
tional rights of American citizens. Thank you. 

[The complete statement of Mr. Landau follows:] 

STATEMENT OF DAVID E. LANDAU, STAFF COUNSIX, AMEBICAN CIVIL LIBEBTTES 
UNION, WASHINGTON OFFICE 

I appreciate this opportunity to appear before the Subcommittee to present 
the views of the American Civil Liberties Union on the Issues raised by the 
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Administration's proposal to reactivate the Selective Sen'lce System and resume 
peacetime draft registration. The ACLU is a nationwide organization of over 
200,000 members dedicated to the preservation and enhancement of the Bill of 
Rights. Throughout its histor.v, the ACLU has played an active roie in the debate 
over the Selective Service System. Indeed, the ACLU traces its origin to the 
National Civil Lil)erties Bureau which was founded in 1917 to a.ssist conscientious 
objectors during World War I. Since that time it has consistently opposed the 
inequities of the Selective Service System in judicial, legislative and otlier public 
forums and today continues to oppose peacetime military conscription and an 
active Selective Service System as severe infringements on individual liberties. 

The ACLU's strong opposition to the Administration's proposal for ijeace- 
time draft registration is, at this point, well linown. In recent months, we have 
presented our views to several Committees of the Congre.ss. In brief, it is the 
judgment of the ACLU that draft registration is an unjustified and intrusive 
wartime national .security measure. In tlie words of the Director of the Selective 
Service System, Ur. Bernard Rostlcer, draft registration is "redundant and 
unnecessary." Since proposing regi.stration last .lanuary, the Administration 
has not produced any study, report or evaluation demonstrating the necessity 
of this system. In its continuing heavy effort to press for draft registration 
funds, we believe the Carter Administration is leading this country into fur- 
ther crisis. Draft registration will not re.solve many of the .serious interna- 
tional problems facing this country. Rather, it will probably lead to domestic 
turmoil and unrest, and further alienate young people from the government. The 
ACLU is deeply concerned over the impact of draft registration on the civil 
liberties of American people. Today, I would lilce to explore those concerns with 
the Sulx-ommittee. 

No one can predict the precise reactions to and Impact of draft registration. 
However, we do have a very recent painful experience with an active Selective 
Service System during peacetime, 'fhe draft in the absence of a recognized 
imminent threat to the nation was resisted, avoided and evaded. Some chose 
jail, others exile. Citizens became contemptuous of tlie government. Eventually, 
oppo.sition became militant, even violent. The government sought to halt the 
disruption. It is not only enforced the sy.stem airainst those who resisted It, it 
also toolc costly steps to prevent disruption and in some cases to silence critics. 

During the Vietnam War, anti-draft activity became one of the excuses for 
widespread political surveillance and disruption programs. The CIA monitored 
movements of anti-draft activists, burglarized homes, eavesdropped on conversa- 
tions, and liugged telephones. 

The Department of .Tustice provided lists of names to the CIA for these pur- 
poses. The FBI, which had jurisdiction to investigate criminal violations of the 
draft laws, infiltrated and disrupted anti-draft and anti-war groups. Almost every 
member of the Committee Against Registration and the Draft, including the 
ACLU, was at one time or another targeted by the FBI. Even the Army engaged 
In surveillance of domestic political activity. Powers that were intended to 
weed out saljoteurs, espionage agents and criminals were directed at anti-draft 
and anti-war activities. If these powers remain uncheclied, as they have been 
for the last thirty years, law enforcement and intelligence systems have a 
tendency to operate outside of the Constitution, and thereby stifling dissent. 

There are some who are convinced that this type of lawless government ac- 
tivity is not lilcely to occur again. The ACLU l)elieves that since draft registra- 
tion by its very nature is a massive government surveillance system. It will in- 
evitably lead to government infringement of civil liberties. By 1985 all young 
people ages 18-26 will be under a legal obligation to notify the government of 
their whereabouts at all times. Those who fail to do so will be subject to up to 
five yesirs in jail and $10,000 fines. In other words, even those who have registered 
are subject to criminal penalties when they neglect to notify Selective Service 
of their change of address. In the past, registrants have been sent to prison 
for this type of violation. (See, Vnitcd Statrg v. Baker. 487 F.2d 360 (2nd Cir. 
1973), United States v. Munn». 457 F.2d 271 (9th Cir. 1972).) 

Moreover, those who refuse to register are also subject to the same penalty. 
Moreover, those who initially refuse to register but later actually do register will 
be sut)ject to prosecution and conviction. (United States v. Koehn. 457 F.2d 1332 
(10th Cir. 1972), Kaohelaulii v. United States, 389 F.2d 495 (9th Cir. 1968).) In 
one case, after the defendant was indicted, he registered based on an agreement 
with the U.S. Attorney that the indictment would be dropped. The Department 
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of Justice overruled the agreement, ordered the case prosecuted, and obtained a 
30 month jail sentence. United States v. Saunders. 435 F.2d 683 (5th Cir. 1970). 

Although it has now l)een four months since registration was proposed, the 
Administration has steadfastl.v refused to promulgate a policy on enforcement of 
registration. But even if one were developed, experience has shown that many 
r.S. Attorneys would not follow it, the Department of Justice would make many 
exceptions, and judges would sentence according to their own practices. Between 
1969 and 1973 the federal courts in the Fifth Circuit imprisoned 54.3 percent 
of draft offenders. During the same period the Sixth Circuit imprisoned 21.5 
percent. In the Southern District of New York, which includes New York city, 
140 draft offenders were sentenced. In the Northern District of California, over 
800 draft offenders were sentenced.' 

Investigations of alleged violations of the Act al.«o present crucial civil liber- 
ties concerns. As I said, failure to register will be investigated by tlie FBI. The 
FBI can legally comb high school yearbooks and seek the use of college entrance 
lists, drivers' license data, and numerical Census data. These investigative tech- 
niques will probably not yield current data on the whereaiwuts of non-registrants. 
The next likely step by the Administration would l)e to seek an exemption to 
the Privacy Act of 1974. The Privacy Act prohibits data-matching among fed- 
eral agencies. This would permit Selective Service and the Department of .Justice 
to have access to data from the Social Se'-urity Admini.sfration and other sources 
wliich would yield current addresses. Social Security numt>er8 must be dis- 
closed on the Selective Service registration form. That the Administration will 
seek an exemption to the Privacy Act is not mere speculation on the part of 
the ACLU. Dr. Rostker recently stated in an interview on the Paciflca Radio 
Network: 

"If they feel for whatever reason, that there are people getting a free ride 
because of the technicalities in the Privacy Act, my personal view would not go 
to increasing the Privacy Act but moving against it to strike down on those 
specific instances and provide for more direct access to federal flies. We have 
chosen not to request that, but as I have indicated to preserve tliis option. Rest 
assured, we take the enforcement of this seriously. It is a felony, a crime, not 
to register. We will endeavor to identify people who do not register." 

Beyond nonregistration, the anti-draft movement may again come under as- 
sault. It is a crime to counsel, aid or abet a violation of draft laws. (50 U.S.C. 
462.) Numerous organizations are already engaged in counselling young people 
on the difficult choices they must confront. Although the ALCU believes that this 
is protected First Amendment activity, the Department of Justice has in the past 
prosecuted certain types of counselling Moreover, our overbroad conspiracy 
statutes can l)e used as an investigative basis for looking into anti-draft activi- 
ties. Once again, law enforcement agencies will be drawn into the political arena. 

The size of this surveillance and enforcement system will have to be truly 
staggering. Utilizing statistics of the Selective Service, Rev. Barry Lynn has 
estimated that in the fifteen month period between January 1973 and March 1974 
there were over 212,500 nonregistrants. In 1974, he estimates over 202,800 non- 
registrants. These figures are significant becau.se they are from a time when 
there was regi.stration but no Induction. The resumption of registration is likely 
to involve far greater numbers of nonregistrants.' With this sizeable noncom- 
pllance, enforcement would become selective. In the end. it would be the most 
vocal opponents of the system who would be prosecuted. Even then, our criminal 
justice system will be overwhelmed. As far as the anti-draft movement is con- 
cerned, with over 350 local anti-draft groups operating in every state, law en- 
forcement agencies would l)e compelled to reestablish 8ur\-eillance bureacuracy 
to monitor possible violations of the draft laws. If the Administration is serious 
aiwut the enforcement of this system, as we lielieve it is, Americans may witness 
the building of a national security state far l)eyond the dimensions of the one 
created by Richard Nixon. 

Before concluding, I would like to discuss several other aspects of the Presi- 
dent's proposal of mutual concern to the Sul)Committee and the ACLU. The Presi- 
dent has proposed .selecting and training local draft l)oard members. Yet, lie has 

> .Source; Administrative Office of the U.S. Courts. 
' Former Director of the Selective Service. Curtis Tarr has concurred In this aasesa- 

ment In previous testimony before this subcommittee. 
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made no recommendations for changes In the Military Selective Service Act 
(MSSA). Rather, new regulations will be promulgated shortly. Dr. Rostker has 
stated that although the Administration felt no statutory changes were appropri- 
ate, Selective Service will endeavor to make its new regulations equitable. But, 
It is the statute itself which is defective. The MSSA is seriously lacking in the 
kinds of procedural rights and safeguards that citizens have a right to expect as 
part of any government action affecting an individual's liberty. While the 1972 
amendments to the MSSA provided for the first time that local boards state 
reasons for their actions, there are no transcripts required of draft board hear- 
ings. Further, although registrants can make personal appearances before local 
and appeal boards and present witnesses, they are expressly forbidden by regula- 
tion from being represented by counsel. (32 CFR 1624.4(e).) As a matter of 
procedural fairness, if not of constitutional right, representation by counsel 
ought to be permitted.' Selective Service regulations recognize that complex 
factual and legal questions Involved in the cla.ssification process are complicated.' 
With the vast body of Selective Service case law that developed during the 1960's 
and 1970's, a right to counsel at a draft board hearing is a fundamental pro- 
cedural protection that should be afforded to registrants. 

Another procedural protection lacking in the MSSA is the right to a civil 
trial de novo In federal district court prior to induction to challenge the denial 
by a draft board of conscientious ol)jector or any other status requested. Under 
current law the only time a registrant may challenge classillcation prior to in- 
duction is if he violates the law by refusing induction and rises improper 
classification as a defense.' Otherwise, a registrant who has been denied CO 
status must report for induction and begin training. A court may later reverse 
the draft board decision on a petition for writ of habeas corpus, but the damage 
has been done. 

The ACHI's concerns about due process protection in draft board proceedings 
liarticularly where con.scientious objectors are involved have been greatly ampli- 
fied by the Defense Department's rapid mobilization timetable. Unlike past 
drafts, DOD now needs 100,000 men within 60 days. In such a scenario, due 
process could easily fall by the wayside. 

Finally, the ACLU believes the MSSA is unconstitutional because it applies to 
men only and as such is an unconstitutional sex-based classification. The ACLU 
will go to court to stop a males-only registration. The congressional rejection of 
including women within the MSSA will likely result in the judicial invalidation 
of the entire system. 

This discussion of civil liberties concerns is by no means exhaustive. It does, 
however, illustrate the serious deficiencies in the MSSA and inequities of the 
Selective Service System. 

We urge Congress to comprehensively revise and reform the MSSA before 
the Selective Service System is reactivated. If it is the will of the Congress to 
resume draft registration, we urge the Congress to carefully monitor the enforce- 
ment of the system including investigations, prosecutions, and sentencing prac- 
tices. Without strict oversight, draft rpgistration invites the government to inter- 
fere with political activity and abridge the constitutional rights of American 
citizens. Thank you. 

Mr. KASTENMEIER. Thank you, Mr. Landau. Yon made reference to 
filing suit. It's my understanding that the National Organization of 
Women is also contemplating filing a suit, at least on the sex discrimi- 
nation issue. 

Is that the information you have ? 

' Although the Supreme Court has never decided the issue of constltutlonnl right to 
counsel nt draft hearings, lower courts arc virtually unantmo"8 that there Is no such 
right. Levin v. Selective Service Local Board A"o. IS. 4,').S F.2d 1287, 12R7, n.22 (2nd Clr, 
1»72). The ACLU disagrees with these declsloilB. We believe that slnre crlttcnl life and 
liberty Interests are at stake In the draft board hearing, there Is a constitutional basis 
in the Due Process Clause of the Fifth Amemlnient for the right to counsel. 

* 32 CFR 1604.41 provides for the appointment of advisors to the registrant to assist 
In the preparation of questionnaires and other Selective Service documents and to advise 
registrants on rights and liabilities under the MSSA. 

' Under current law, a court may only review a decision of a local draft board as a 
defense to a criminal prosecution If the review goes to the jurisdiction of the board or 
when there Is no basis in fact for the classification. .M USCA App. 460(b)(3). See, 
Oetterreich v. Selective Service Local Board No. 11, 39.1 U.S. 235  (1968). 
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Mr. LAin)AiT. I don't know what their specific plans for filing suit 
are. I know they have said that they would support the ACLU suit 
when it is filed. 

Mr. KASTENMEIER. I see. Have you already prepared your legal 
pleadings and selected a district ? 

Mr. LANDAU. Yes, yes. Our present intention is, when the Presi- 
dent signs his proclamation, to file suit immediately. 

Mr. KASTEMEIER. I understand. Reverend Lynn, what is likely to be 
th reaction of traditional religious groups who in the past have either 
expressed reservations about or in some cases defiance of laws requiring 
them to respond to conscription or to, in this case, registration ? 

Have you any information on how they may respond to the registra- 
tion requirement without a draft ? 

Mr. LYNN. In the past, many of the members of so-called historic 
peace churches who have the greatest percentage of their members 
claiming conscientious objector status, were able, were willing to 
register with Selective Service because there was a clear understanding 
that within a few days they would receive something called a form 150 
in the mail in which they could immediately claim conscientious objec- 
tor status. 

The thing that has troubled many religious groups now is that in 
the absence of such things as form l.W's, how is an individual going to 
be able to state his, in a sense, symbolic intention to claim conscientious 
objector status under any classification system that might be 
developed ? 

Senator Hatfield was deeply concerned about that. That is why he 
offered an amendment permitting a person at his option to check off 
that he at that time believes liimself to be a conscientious objector. 

This, in my judgment, will reduce the level of noncompliance by 
religious conscientious objectors because at least they will be able to 
make their symbolic statement. 

If the administration succeeds, as it intends to do, to delete that from 
the Senate bill, I think that they are in fact guaranteeing an even 
higher level of nonr^istration. 

Mr. KASTENMEIER. If all young women of the same age were required 
to also retrister, we would undoul)tedly have a larger group who Ttiight 
potentially be out of compliance and susceptible to the penalties of 
violation. 

Notwithstanding that, you nonetheless feel that women in the same 
class as men should be required to register. 

Mr. LTNN. Our view is that under the scrutiny of serious people 
looking at this specific registration proposal, that it does not stand up 
to rational analysis. It is not useful as a matter of military prepared- 
ness. It is nothing but an intrusion into the lives of anyone who happens 
to be covered by it. 

So, to us, the issue is just registration at this time. It is inappropriate. 
It is an intrusion that is unnecessary and for which there is no military 
justification. 

So wp would oppose rcOTst ration of men or women on those grounds. 
Mr. KASTENMEIER. MrrLandau, you mentioned several reservations 

or exceptions that vou have with the Selective Service System in terms 
of right to counsel and certain other fundamental procedural protec- 
tions that registrants might have. 
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Four or five years ago this committee reformed the parole procedures 

in the U.S. Federal system enabling prisoners petitioning for parole to 
be represented by counsel of their own choosing and also affording 
certain due process protections in change of status proceedings, which 
is somewhat analogous to the situation in which registrants might find 
themselves. 

This has been widely supported, although I don't know whether in 
the reform of the Federal Criminal Code parole will have the same role 
to play in the future. But, nonetheless, parole proceedings are at least 
cloaked with due process protections which had not historically been 
the case. 

It does seem, does it not, anomalous that in a sense prisoners have 
greater rights than others whose status may equally be affected in terms 
of an obligation to commit a period of their lives? In that sense, the 
obligations are somewhat similar; yet, for the military conscription 
situation we do not have procedural safeguards provided for 
individuals. 

Mr. LANDAU. Well, as you know, we strongly supported the efforts a 
few years ago to reform the Military Selective Service Act. Some of the 
ideas I discussed in my statement are the ideas we tried to put into 
the statute back then. We took it as far as the Congress was able to 
in this area. 

I would certainly agree with your analogy and I think that it is 
really—I find it inconceivable to me why continually the Selective 
Service and the administration opposes the idea of having a right to a 
counsel present at least in the initial stage of the draft board hearing, 
or to represent someone in prei)aring the appeals papers. 

The complex body of case law that developed during the sixties and 
early seventies certainly is bevond the expertise of most 18- and 19- 
year-olds. It seems to me that the Selective Service itself has recognized 
the complex legal and factual questions involved in draft board hear- 
ings by providing for advisers. But yet, the regulations in other areas 
say no counsel. 

So it seems to mc to be almost a basic right and certainly, one of the 
reasons we were successfully able to argue the counsel was constitu- 
tionally required in a parole hearing was because a hearing was 
granted. 

I think the mere fact that there is a hearing indicates that counsel 
should attach because the fact that they have to hold a hearing means 
thnt there will be factual lecral questions that have to be resolved. 

Mr. KASTENMEIER. One other question I have is based on the experi- 
ence Government has had with other Federal programs, black lung, 
food stamps, aid for dependent children, and Presidential clemency. 
Basically, Government has had a great deal of difficulty communicat- 
ing the rights of people or obligations of people to the population at 
large. 

There always is a great deal of slippage in terms of just sheer com- 
munication of that sort of information to constituent groups. 

You've indicated you think $400,000 is not adequate to serve the 
purpose of notifying the country. "What would you think constitutes 
either a minimal method or a minimal amount of money to be devoted 
to notifying these young people what their obligation is and that such 
an obligation exists? 
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Mr. LTNN. Last week Senator Hatfield also attemped to transfer 
approximately $400,000 more away from the training and recruitment 
of local draft board members into a more effective public relations 
program precisely because he was concerned, as we are concerned, 
that many people won't even learn that there's a legal obligation to 
register. 

The administration opposed that amendment with some vociferous- 
ness and, in fact, defeated it, I suspect that it will come up again on the 
Senate floor and that it will also have stringent opposition there. I 
do think that it's more than a question of money, however; it's a ques- 
tion of how effective their publicity campaign is likely to be. They 
want to register people in June or July. It is already the end of May. 
The fact that they haven't started a major publicity campaign already, 
I think, guarantees that the program cannot succeed. 

Mr. KASTENMEIER. But could they do so without it becoming author- 
ized by law or fimded by law ? 

Mr. LYNX. Well, there's apparently some question. As you know, the 
Selective Service System had requested in a supplemental 1980 appro- 
priation that they be given sufficient funds to print new registration 
forms. Unknown to the Congress, they decided to print these new 
forms without the approval of Congress. They apparently believe that 
they have the power to do virtually anything whether the Congress 
apnropriates the money or not. 

They have also produced this document, which is called Selective 
Service and You, which puri>orts to tell people what their rights under 
registration and conscription laws are. I have many problems with 
this document, but they have gone ahead and apparently have begun 
the publication of this. 

So regardless of what the Congress intended for them to do, they are 
printing a great deal of information. 

I think that the administration has certain, shall we say, political 
problems with delaying registration. If they delay registration into 
next fall, wliich would be a much more reasonable time if one wanted 
to look at this coldly and in a rational manner. But next September 
or October, campuses are once again alive. The amount of dissent 
will certainly increase and I think the Carter administration, as I 
understand it, is well aware that registration in the summer might 
provide less opportunity for college campuses to voice tlieir opposition. 

Mr. KASTENMEIER. Well, it might make sense to have registration 
the first Tuesday following the first Monday of November. 

Mr. LYNN. Many people are already viewing it that way. 
Mr. LANDAU. Mr. Chairman, if I may amplify on Mr. Lynn's re- 

marks. It relates back to the point that I believe Mr. Railsback was 
making, which is the willful nonregistration in terms of how the case 
law will treat that. And Dr. Rostker indicated that, I telieve he said 
the word "presumptively," that if it was in the electronic media and 
the print media, presnmptivelv there would be notice. 

I have a lot of problems with that. There are many people, partic- 
ualrly, who may not see those ads, may not read the New York Times 
on the Sunday before registration or two Sundays before registration 
and see the ad from Selective Service. 

There mav be other problems with radio announcements on radio 
stations. Selective Service may run out of money and they may not be 
able to run it on every single radio station in the country. 
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Particularly poor people. That kind of campaign, electronic media 
or print media, is certainly not going to reach a lot of the poor people 
in this country. And I think that the standards certainly sliould be 
intention nonregistration and if the Government cannot prove that 
the person intentionally did not violate the law, then I don't believe 
tlie criminal prosecution should go forward in this area. 

Mr. KASTENMEIER. Well, I'm not sure that Dr. Rostker in that con- 
nection stated what would be the Justice Department standards in 
terms of prosecution. I think he was stating wnat he would prefer as 
an agency seeing its laws enforced by another agencj'. 

One thing Dr. Rostker did say which I did not know, and that is 
that he is calling for recruitment next year of 8,500 citizens, who, in an 
emergency, could become local board membei-s who would adjudicate 
claims. They would be trained in Selective Service policies and 
procedures. 

Of course this will happen, next year and registration will presum- 
ably occur this year. He said nothing, and I must in due course ask him 
whether there are any plans with respect to State selective service 
directors, whether there's any affirmative action or any civil service or 
merit board selection process because I think the credioility of the sys- 
tem in part would depend on certain changes in that regard. 

Mr. LANDAU. Dr. Rostker's intent I think is a good one in the sense 
that he believes that training the local draft board members in Selec- 
tive Service procedures prior to classification and induction might 
avoid some of the results we've had in the past. 

The problem is that if he decides to get this pool of 8,500 possible 
potential draft board members, the statute says that Governors ap- 
point the draft boards. There is nothing in the statute that would say 
that the people that Dr. Rostker has trained will be the draft Iward 
members. And as we know in the past, we've had a great deal of piob- 
lems with the composition of local draft boards. 

So I don't think that the fact that they're training them now or 
selecting this pool goes to the heart of the issue. 

Mr. LTNN. I think that Dr. Rostker's intention here is make the sys- 
tem more fair and more equitable. I think he honestly believes that at 
some point Selective Service can be made fair and equitable, but I dis- 
agree with that. 

I think that whenever you have a system, as any .selective system 
would be, when you have the firet exemption or exception or defer- 
ent, you open up the whole system for a field day for lawyers and a 
field day for people who understand the issue. 

As a lawyer, I know a lot about this act and as a minister, I can write 
great statements about conscience. My wife is a doctor and she can find 
sometliing wrong with anyone at any time. 

And so the person who goes to see the Lynns out in Virginia to be 
counseled about selective service is going to get a vastly more knowl- 
edgeable couple of people to talk to them than is Joe Shmo from 
out in nowhere who doesn't have any access to counselors, doctors, 
lawyers, clergy, and so on. 

Any Selective Service System that Dr. Rostker or anyone else 
will create will be inherently unfair, in my judgment. 

Mr. KASTENjraiER. Well, I'm certainly of the impression that Dr. 
Rostker is conscientious about his duties and about being fair in the 
context that he can be fair within the existing system. 
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Well. I thank you very much. I'd like to yield to my colleague from 
North Carolina. Mr. Gudger. 

Mr. GUDGER. Mr. Chairman, I thank you for giving me an oppor- 
txmity to comment and participate to some degree in these proceed- 
ings. I regret that my attendance here was delayed because of a Sen- 
ate-House conference on a matter of legislation that required very 
prompt and immediate consideration. Therefore, I was not able to be 
here at the opening of the meeting. 

I am, of course, like every American concerned that whatever does 
evolve here by way of a registration system and by way of a modifi- 
cation of an existing statute, that there be a system wliich is uniform 
in application, fair and just, provides alternatives to deal with re- 
ligious and conscientious objection, and hopefully, considei-s with 
equity and with justice the genuine needs of our country. 

There are those apparently who do believe that our standby reserve 
is far imderstrength, that wlierein we may have an adequate or nearly 
adequate standing army to meet our needs, or standing in relation 
to meet our needs, that we do not have the standby reserve force 
required in the event of a sudden confrontation, and therefore, that 
some machinery needs to evolve which would be able to supply the 
component that might be i^equired to fill up the ranks in the event 
that there were a sudden need to expand the militarj' potential. 

As a matter of fact, the best thought that I seem to be encountering 
on this would suggest that we have a standby reserve force now of 
some 200,000 personnel, whereas, prhaps 750,000 or 800.000 would be 
more appropriate, and that possibly the training of that personnel 
could involve merely 4, 5, or 6 months of active basic training with 
standard training programs in place, and has, as has been evolved in 
many of the European countries where the training period is short 
and the commitment to maintain standby potential is relatively young. 

Well, whatever the system, do I understand your comments, and 
I think that lx)th of yoii seem to be expressing this, is that we must 
not ever get back to a system again where we have all kinds of exemp- 
tions and exceptions and methods of postponing or deferring whatever 
duty is to be the military' requirement of our youth? 

Mr. LYNX. I think tliat we reach a point where exemptions and 
deferments can be eliminated in large part. 

To end the student deferment, as was done in 1971, certainly made 
that system somewhat more equitable. But it didn't change the fact 
that there are still medical deferments and where a person with the 
best doctors is more likely to fijid the mental or physical illnesses that 
will get him or her out of the service. 

It didn't eliminate the deferment or exemption for conscientious 
objection, and it shouldn't have. But the fact is, the person with 
access to priests, rabbis, clergymen are going to have a better chance 
of getting that exemption under the act. 

So I think you do reach a point where no matter what your inten- 
tions are, you still have a system which Is unfair to the people who 
have least access in our society to lawyers, doctors, and others who 
can be helpful to them. 

Mr. GuDOER. Do you feel, Mr. Lynn, that consicentious objection 
is justification for exemption from nonmilitary compulsory service? 
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Mr. LYNN. I personally believe that persons can be conscientiously 
opposed to registration or noncombatant compulsory service. I do 
believe that, yes. 

Mr. GuDOER. Well, then, if it be conceded that there is a duty of 
the citizen to fulfill a function in time of national emergency to meet 
the needs of his Nation, but that that dutv may be qualified so as to 
relieve him of the duty of taking up arms and engaging in armed 
combat where there is conscientious conviction that this is abhorrent 
to his i-eligious faith, do you see anything wrong with letting that 
man serve some stateside duty which has no direct bearing upon the 
military engagement itself, but merely as a service to his Nation 
perhaps to maintain the safety of his forest, the safety of his fields, 
the safety of his land? 

Mr. LYNN. That's not a religious belief that I have, but it is a reli- 
gious belief that I understand others to have and it goes something 
like this. They would say that any kind of compulsory system which is 
linked even indirectly to the Military Selective Service Act and its 
function creates problems of conscience for them. 

That is the case with some of the smaller sectarian religious groups 
in the United States. There are groups, for example, who are willing 
to do alternate service as long as it was done within the communities 
in which they were a part. 

I believe the Old Order Amish, for example, were willing to do 
alternate service as long as it could be done in their community. 

The problem is that I'm afraid that some of the documents we've 
seen from selective service now would indicate that in the future, al- 
ternate service might be a much more broad-based Federal bureaucracy 
that would not take into account the fact that some people, out of their 
own religious beliefs, which are not mine, can, for example, only do 
alternate service in their own communities. I want to presence as much 
as possible in this free society the right to exercise all kinds of re- 
ligious beliefs, including those which oppose, in conscience, alternate 
service at any point. 

Mr. GuDGER. How would you make the system fair ? Let us assume 
that we confront an emergency in 6 months and it becomes apparent to 
this Congress that we're in this situation. Wliat would be the fair 
system that you foresee ? 

Mr. LYNN. I think the only genuinely fair system is one, as far as 
the scenarios that I can project^—and if this were the Armed Services 
Committee, I would have presented in more detail some of this in- 
formation—I don't foresee a scenario where a military draft, is a viable 
option in the near future. 

I cannot say that I or the Committee Against Registration and the 
Draft or tihe United Church of Christ would always be opposed to 
conscription. But we cannot see on the horizon any scenario which in- 
volves the sizable number of personnel that would be obtainable only 
through a draft. 

Your statements about the Reserves are very important. The fact 
is about a year ago there was serious concern about our Individual 
Ready Reser\-e and the size of it. There was an increase last j'ear 
through management changes and through direct enlistment into the 
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Individual Ready Reserve of about 40,000 and another increase so far 
this year of about 20,000. 

So our Individual Ready Reserve strength is now up to 420,000. 
I think mana^rial changes, better pay, better benefits, better treat- 

ment of people in the military is a far preferable option to returning 
to any form of military conscription. I think it's more consistent with 
our fundamental l)eliets as a countrv. I think it's more consistent with 
our constitutional history. 

America has done without a draft for all but 30 years of its long 
205-year history. Unless there is much stronger evidence, that it is 
the only way to go now, it is something which, as a matter of history 
and principle should be rejected, as well as something to be rejected on 
practical grounds because, in fact, the All-Volunteer Force is expand- 
ing in size and right at this time. 

Mr. GuDOER. One final question and I will yield, Mr. Chairman, and 
that is this: I do not perceive registration as necessarily implying 
compulsory military service, merely as requiring that 19- and 20- 
year-olds come down and identify themselves and provide such 
basic information as may be required should there be a need for com- 
pulsory military service or some compulsory training program such 
as I have outlined earlier. 

Do you see any reason why there should be any exception to registra- 
tion if registration is merely the disclosure of your name, your age, 
your residence, your location, and perhaps your educational back- 
ground ? 

Mr. LYNX. Well, I do. I do think that it is legitimate for persons 
to make a decision that says that under their understanding of their 
particular moral precepts or their philosophy in a more philosophical 
sen.=e, are oppo.sed to taking that first critical step into a military con- 
scription system. 

And registration, I think the administration has conceded, is at 
least the first step—they allege they do not want to go any further— 
but it is the first step toward reviving the whole selective service 
bureaucracy and toward providing for the possibility of conscription 
in the future if it becomes necessary. 

So I think registration is the key to the whole revival of selective 
service and that if the Congress makes a decision finally this year 
to begin registration, it is sending a strong message to young people 
that the Congress is dissatisfied with the volunteer approach, that it 
is willing to go back to building up the whole selective service bureau- 
cracy and consider conscription once again. 

And I think that young people are not irrational when they reach 
the decision that registration is nothing but the first step back to 
the draft. T don't think that's irrational. 

Mr. GuDGER. Let me ask you another question in the same context. 
Do you see anything wrong with an Exeutive order directing that all 
10- and 20-year-old personnel data gathered in the current census be 
made available in the Selective Service System ? 

Mr. I>Y\-N. I see a legal problem in that I think that would be a 
direct violation both of the Census Act and also of the Presidential 
proclamation that was issued last year by President Carter, where he 
specifically indicated that census data would not be used for purposes 
of "military recruitment," I think is the phrase in the document. 
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I can certainly provide you with all of that information. But I do 
think that with the extraordinary amount of publicity that has been 
given to the privacy of the census, that to go into those census records 
at this point, for the Congress to change the law and go into those rec- 
ords I think would be a profound mistake l>ecausc I think many 
Americans are already concerned about what the census will be used 
for. I would see great problems with using census data in that way. 

Mr. GTTDGER. SO even though the Congress might, in its judgment, 
make available that basic information from census, which would be 
name, residence, age, you would say that you would feel that a citizen 
would be justified in refusing to respond to the census requirement 
with knowledge that that information and only that information 
which I've outlined would be made available to the Selective Service 
System? 

Mr. LYNN. Well, in some moral sense, I think my answer is "yes." 
But I think my more fundamental issue is that under the understand- 
ing with which more people have now filed their census forms and 
the understanding of privacy which was made so clear in all of the 
publicity concerning the census, that I just think that it would be a 
terrible public policy error for the administration or the Congress 
to go into those records. 

Parents would then have felt somehow that they had given in- 
formation that might be used to prosecute their own children, and I 
think that that is the kind of imagery that we can probably do without 
in this country. 

Mr. GTTDGER. DO you consider that name, age, and place of residence 
is privileged under the privacy provisions of the census? 

Mr. T-YXN. That is my understanding of the statute. 
Mr. GunoER. Even though this information is generally public in- 

formation in every courthouse and every tax office in the land? 
Mr. LTNN. I think that if you are linking it specifically to use for 

the purpose that you described initially, which was for this collection 
for some kind of military preparedness purpose, I think that would 
create problems imder the statute and under the proclamation. 

I take it you see nothing wrong in the administration using social 
security information and Internal Revenue Service information. 

Mr. LANDAU. If I may comment on this area, Mr. Gudger, we have 
a great deal of problems with data matching. It's when the Govern- 
ment collects or asks citizens for information for a specific purpose 
and then later on decides it wants to use it for another purpose and 
then goes out and tells people, well, we're going to use it for this pur- 
pose, but they didn't disclose that when they collected the information. 

That's what the Privacy Act of 1974 is designed to prevent, as well 
as laws in the Internal Revenue Service and the Tax Reform Act of 
1976, tax returns were made confidential. Similarly, social security 
numbers. There is a prohibition on their use, not for all uses, but for 
a great deal of uses outside the purpose for which the information was 
collected. 

I think that the American people do fear this kind of sort of com- 
puterized Government, where the Government can sort of just punch 
a button and they can punch out all of this information collected by 
all the different agencies and use it for any purpose for which they 
deem, the Government deems, fit. 
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And I think that one thing that certainly the ACLU has been at- 
tempting to do in a number oi areas is to protect the privacy of records 
and the use that those records go to after the information is collected. 

Mr. GuDOER. Thank you, Mr. Chairman. I have no further (questions. 
Mr. KASTENMEIER. Well, on behalf of the committee, I desire to ex- 

press our commendation to both you, Rev. Barry Lynn, and you, David 
Landau, for your exceptional testimony here today. 

This is obviously a continuing query. It is clear that both the execu- 
tive branch, as well as the American people, do not have the answers 
to some of the questions that are being asked and we will endeavor 
to continue to pursue those. 

We thank you for your contributions. 
Mr. LYNN. Thank you very much. 
Mr. LANDAU. Thank you. 
Mr. KASTENMEIER. Last, the Chair would like to call, and I desire 

to express my regrets that he's had to wait so long. He's been so patient. 
That is, I'd like to greet Maj. Gen. J. Milnor Roberts. 

General Roberts is executive director of the Reserve Officers Associa- 
tion of the United States. General Roberts is a former chief of the U.S. 
Army Reserve for the Department of the Army. The association which 
he directs has a membership of 120,000 individuals, all reserve officers 
of the armed services from really any of the military services. 

I wish to pei-sonally thank Major General Roberts for accepting my 
invitation to testify today. He has brief testimony, but notwithstand- 
ing that, we are very pleased to greet him and have his comments. 

TESTIMOmr OF MAJ. GEN. J. MILNOR ROBERTS, EXECUTIVE DIREC- 
TOR, RESERVE OFFICERS ASSOCIATION OF THE UNITED STATES 

General ROBERTS. Mr. Chairman, I'm very pleased to be here and 
I thank you for the opportunity. 

I would ask that my statement be inserted in the record. 
Mr. KASTENMEIER. Without objection, it will be. 
[The statement of Maj. Gren. Roberts follows:] 

STATEMENT OF MAJ. GEN. J. MILKOB ROBE»TS, ARMY OF THE UNITED STATES (RET.), 
EXECUTIVE DIRECTOR OF THE RESERVE OFFICERS ASSOCIATION OF THE UNITED STATES 

Mr. Chairman and members of the committee, we welcome the opportunity to 
appear before your committee to express our views and make recommendations 
relative to restoration of registration for possible military ser^-lce. 

As you may know, ROA is chartered by the Congress with the objective of seek- 
ing and supporting a strong national defense posture. We consider this charter a 
serious obligation, and we are deeply concerned about the state of our military 
strength. While the "Volunteer Army" concept has had some success since the 
termination of inductions in early 1973. it is now obvious that "VOLAR" has been 
a failure of major significance for the Reserve of the Army. Furthermore, the 
quality and tenure of recruits entering the Active Army in the past several years 
have been notably unsatisfactory, and corrective steps must be taken in the 
near future. 

With regard to Army Reserve Forces, there Is now a shortage of at least 
500,000 people in the units of the Army Reserve and Army National Guard to- 
gether with the Army Individual Ready Reserve (IRR). This number is based 
on a requirement for major action witliin NATO. However, most contingency 
plans involving .Army forces in any likely theater of operation include the 
mobilization and deployment of some Reserve Forces. 

There is no practical way to obtain the number of people needed in the Army 
IRR other than an equitable conscription plan. And since a minimum of four 
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months Is required counting from the first day of duty at a training base, ad- 
vance planning and training Is essential. We do not believe that the United States 
will ever again have the luxury of months or years of military build-up subse- 
quent to the initiation of major hostilities. The requirement for trained individ- 
uals to fill up Active, Reserve and National Guard units; to replace initial combat 
losses; and to support subsequent losses would be substantial from "M-Day" on. 

For this reason, ROA supports the President's request for funding to begin 
male registration of 19- and 20-year-olds in 1980 and annually thereafter. How- 
ever, we believe that additional measures are required which would be adopted 
in 1981. 

Based upon experience In previous periods of required registration and induc- 
tions, some violations of the law including failure to register are bound to occur. 
It Is possible that the lenient treatment accorded violators of Selective Service 
laws following the Vietnam era will encourage some of our Nation's youth to 
ignore their obligations in the current era. While we believe the great majority 
will obey the law, it will be necessary for the Federal Government to have the 
ability and authority to track down evaders under due process. 

This task will be difficult at present due to the Federal "Privacy Act" denying 
the use of data available through the Internal Revenue Service, the Social 
Security System, or the Census Bureau. Furthermore, State statutes known as 
"Privacy Acts" will present additional problems unless they are modified to 
prevent their abuse. 

Therefore, we recommend that the Congress adopt an amendment to the Federal 
Privacy Act which would waive provisions of that law when It becomes necessary 
to search out evaders of registration for Selected Service. All citizens should be 
treated equitably, and we abhor the opportunity which some young men would 
seize under the "Privacy Act" to avoid possible military service while the great 
majority of their peers would assume their proper responsibility. 

Over two hundred years ago the United States became a Nation due to the 
willingness to serve and the sacrifices made by its young people. While conditions 
are different today, the same reliance must be placed on the youth of the 1980'8. 
In the lobby of ROA's Minute Man Memorial Building there Is a full scale replica 
of the Minute Man. At the base of this statue there Is an inscription which reads: 

"Each Citizen of a Free Government 
Owes His Service to Defend It" 

George Washington—1783 
Mr. Chairman, ROA appreciates the opportunity to appear before you today. 

I will be pleased to answer any questions you may have. 

General ROBERTS. And in view of the lateness of the hour, I'll make 
a few other comments. 

The question to earlier witnesses and comments by them had to do 
with what is to be gained from the present action of the administration 
in asking for registration and for funding not only for the registration 
itself, but for tiie purposes of improving the capability of Selective 
Service. 

And I think the answer to that is, No. 1, in our view, permitting the 
Selective Service System to operate in the event that it's needed. And, 
very frankly, it is far from being able to operate now because it was 
stripped down to the bare bones at the direction of Secretary Rumsfeld, 
or his recommendation, in 1975, and reduced to a mere skeleton. 

If we had an emergency tomorrow, next week, or next month, your 
Selective Service System could not function in a way which would be 
required. 

Part of the funding will be devoted to improving the automatic 
data processing capability of the Selective Service System and part 
of it will be used to expand the staff so that they can in fact function. 
As far as the registration itself is concerned, it's largely, in my view, 

symbolic because it doesn't provide for classification and the people 
would have to be called back subsequently. But it would put Ameri- 
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can youth on notice that, as a matter of fact, they do have a respon- 
sibility to serve the United States in the case of need. 

And with regard to how many would participate, we have a fun- 
damental belie? in the dedication of American youth to tlie coun- 
try. I do not believe for a moment that a large number would ignore 
this responsibility, nor do I believe tliat very many would be un- 
aware of the responsibility. 

If there's anything that would travel fast in the peer groups of 
the 19- and 20-year-olds, it would be the decision that they have to 
register. You can talk about advertising all you want, but the press, 
both print and broadcast, would certainly cover this, and I can think 
of nothing hotter being talked about in those circles than this 
requirement 

So that does not bother me at all about the fact that somebody 
would not get the word. They would get it. There's not much ques- 
tion about that. 

Now, we talk about why has the administration taken this course 
of action ? In addition to what I just said about the need to revitalize 
the mechanism, all you have to do is look around the world today 
and see what kind of trouble we're in. 

AJso, what is being done by the Soviet bloc and by the European 
powers with regard to military training of their people? I have a 
reference book that you might find useful. I'd be glad to give it to 
you, Mr. Chairman, later, if you would like, that outlines in complete 
detail the requirements of the Soviet bloc 

Specifically, they are training 1 million men every 6 months. That's 
2 million a year ior the Reserve of the Soviet Armed Forces. That 
gives them 10 million who have been trained and retrained in 5 years. 

This same thing is happening in the other Soviet satellites. Now the 
other European powers of the west are also requiring their youth to 
train, incluaing the French, who are not part of NATO in the military 
sense, and including the Scandinavian countries, who are, I think, 
champions of civil liberties, by and large. But they also are realistic. 

With regard to the male and female issue, our organization has gone 
on record in support of the President in his request to register women 
as well as men, even though we do not foresee a requirement to draft 
women except in a possible extreme emergency, which I hope will 
never materialize. 

We believe that despite pious protestations to the contrary, the 
Volunteer Army is virtually a disaster; 45 percent of the recruits 
within the last 2 years have been in category IV and in some cases 
category V and they're not supposed to be m those categories. 

We have to put them in remedial reading. The Army is having to 
rewrite all the training manuals, in effect making comic books out of 
them. And perhaps the worst aspect is clear discrimination against the 
social, ethnic, and racial groups in this country. The middle class of 
America has turned its back on its duties. 

If you had combat in Korea tomorrow morning, 60 percent of the 
casualties would be black. I would suggest to you that this is racism 
in a very virulent form. It's merely obvious to see that the Army today 
is not representative of the American public. I know that we're not 
discussing an issue about induction, but in my view, such a decision is 
not far off. 
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With regard to enforcement, as I've said, I do not believe that we 
would have a major problem. But I do believe that the Selective Serv- 
ice shovild have the capability of discovering evadors because it should 
be equitable to everyone. Why should one person sign and another not? 

Therefore, it may be necesary to ask for an amendment to the Pri- 
vacy Act which would prohibit that act from people using it to evade 
the law. 

Mr. Chairman, that concludes my remarks. 
Mr. KASTENMEIER. Thank you. General Roberts. 
I'd like to first yield to my colleague, the gentleman from North 

Carolina. 
Mr. GuDOER. Thank you, Mr. Chairman. 
General Roberts, am I correct in my understanding that quotas set 

for voluntary army recruits in recent years have been based on volun- 
tary experience in prior years? We seem in North Carolina to have 
had a rather high quota compared to some other States in the Union 
assigned to those recruiters who have the duty of finding young men 
to serve in our Volunteer Army. 

Greneral ROBERTS. Well, Mr. Gudger, I can't tell you specifically 
what guidance may have been given to those recruiters. I can tell you, 
however, that popularity of military sei-vice—I've got the wrong name. 
I'm very sorry—the popularity varies by geography and it would be 
an easy course to follow to raise quotas in the Southeastern part of 
the country and in Puerto Rico and in the Southwest and in certain 
sections of Appalachia and reduce the quotas in the North Central part 
of the country and in New England and in some other areas where it's 
more difficult to recruit. 

Mr. GUDGER. Regardless of what has been the stimulus to the cir- 
cumstance which you have now described, there is a disproportionate 
minority group representation in the present Voluntary Army as 
demonstrated by your comment that if there were a conflict tomorrow, 
there would be a high casualty of blacks and minority races. 

General ROBERTS. Yes; that is not because of the policy of the admin- 
istration. That is because they have encouraged anyone who is willing 
to go to join the Army. The American youth are not rushing to be 
regimented into the Army, especially if they can get a better job 
somewhere. 

So people who have been discriminated against, and this includes 
still, unfortunately, many blacks or many minorities, Latin surnames, 
feel that they can get a little better deal in the Army and they're join- 
ing it in disproportionate numbers. And they are re-upping in dis- 
proportionate numbers, and that's their privilege. But I suggest to you 
that we're ending up with the total Americ«,n public being represented 
by right now I think in the total Army, a majority of minorities. 

In other words, if you combine the Latin American surnames with 
the blacks and orientals, and I think that you're going to find over half 
the Army in this category. 

I don't think that that's a democratic way to run this country. 
Mr. GtTDGER. Regardless of whether it is the result of spontaneous 

response to TV and other advertising appeal or whether it's a response 
to active recruiting policies on the part of recruitment personnel in 
the field, you're saying that that has been the result and it is the 
result that has defined and presently describes the existing Volunteer 
Army? 
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General ROBERTS. That's right. I get the numbers every week. It's 
running at about 38 percent black week in and week out, and that's 
on first-term recruits. And the re-up rates for blacks versus whites is 
significantly higher for blacks. 

That's not to say that they're not good soldiers, but it seems to me 
that this is not a very good way to have an army in a republic which is 
supposed to have all citizens representing it. 

Mr. GuDGEB. Do you perceive that a registration system uniform in 
application by age group, would serve as an incentive to voluntary 
inhstment in a Standby Reserve program if such a program were to 
be projected and developed and made available to try to come up with 
that shortage of personnel in this component ? 

General ROBEKTS. I believe that it would, although how much ef- 
fect is very hard to say. I can point back to experience in the late 
1950's, when, of course, Selective Service was operating and the draft 
quotas were very low, still there were a significant number of people 
who did join the Reserve and that perhaps was one of the reasons tor 
it 

I can't quantify it, how many would join because of registration 
alone, but it probably would have some effect. 

Mr. GuDGER. Do you see any form of inducements which might en- 
courage a broader spectrum of application for voluntary enlistment 
either in Reserve or in Active Army duty ? 

General ROBERTS. Yes; I think that recent testiuiony has been along 
the line of reinstating the GI bill in the form it previously was for 
the active force. Our organization has asked for a reserve GI bill 
which would provide meaningful educational benefits to those who 
would join the Reserve Forces. 

The States, incidentally, have done something along this line in 
different areas. Ohio, for example, offers $1,000 a year to membei-s of 
the Ohio National Guard for educational purposes and this is an 
indication of how badly they need some form of inducement to get 
these Reserve fonnations up to strength. 

Mr. GtJDGER. Your written testimony suggests that the Privacy Act 
should be amended to allow access to information—social security, 
IRS, and other records—to assist FBI and other appropriate agencies 
in the discovery and prosecution of those who failed to comply with 
the registration law. 

Do you have any particular recommendations as to any modifi- 
cations of the law in this area that you thing might be necessary for 
registration to work and become the threshold through which military 
procurement becomes effective? 

General ROBERTS. Well, for one thing, sir, I would feel that they 
should not tamper with census information. I think that this is sacro- 
sanct. I think that if you begin this, the success of future census op- 
portunities may be very seriously weakened. 

I believe that it's possible that an amendment to the Privacy Act 
should possibly open up the records of social security. The IRS, I 
think, is of less importance. This may or may not be needed, but I 
think it's possible that it would be. 

We feel that the actions of the present administration in what we 
regarded as overly lenient treatment of evaders is going to add to the 
possibility that youngsters will feel that they can get away with 
flaunting the law. 
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We don't know because we haven't seen what would happen if they 
were required, but we're a little concerned about that. 

Mr. GuDOER. Thank you very much. I yield back to the chairman. 
Mr. KASTENMEIER. Thank you. I really just have one or two ques- 

tions. General Roberts, you prefer a draft, not merely registration, 
which you say is largely symbolic at this point in time. One of the 
witnesses suggested tiiat we have had 30 years of conscription in a 
history of a 205-year old republic. 

Is it your view or vision that we would hereinafter as a country 
have to rely upon conscription as a way of life, as a permanent part 
of the way we do business in terms of military manpower? 

General ROBERTS. Well, I'm afraid that circumstances are vastly 
different today than they were up and through 1941, primarily be- 
cause in those days we had thousands of ocean miles separating us 
from possible foes and history will show that we, in virtually every 
instance of hostilities, had ample time to build up once they were 
initiated. 

Those days are long gone. In my view, the future of peace in the 
world depends upon the maintenance of a balance between the Soviet 
Union and the United States in the strategic field and then a capabil- 
ity of the West to respond to conventional forces where Soviet adven- 
turism bui-sts forth as in Afghanistan. 

Today, we simply do not have that capability. The President can 
talk very bravely about taking action in the Middle East. In the event 
that the Soviets would move into Iran, I don't believe that we would 
be successful if we tried it, for various reasons, and one of the reasons 
is a weakness in our present Army, although that may not be the major 
reason. 

So I would foresee a requirement to maintain in the future a selec- 
tive service to round out our conventional forces. And our organization 
has supported Mr. Montgomery's bill, which doesn't call for mduction, 
but would give the authority to induct up to 200,000 a year into the 
individual Ready Reserve. 

Mr. KASTENMEIER. Put another way, if I wanted to sort of load the 
question, I would ask: Do you think this country lacks the capacity and 
the will to raise by volunteer means a defense or an armed services 
sufficient for its own defense? 

General ROBERTS. Well, I have said that I do not believe that the 
Volunteer Army has been successful in the last 5 years, and anyone 
who is free to express his view will tell you the same thing. 

So if that is our experience, I don't believe that money alone is going 
to do it and I don't think it's even the way to do it. I don't think that 
we ought to have an army of mercenaries. I think this country was 
founded upon participation by citizens for whatever public require- 
ment there is. I believe that's the way to go. 

Mr. KASTENMEIER. On behalf of the committee, I want to thank you 
for your appearance here today. The hour is late and you've been very 
patient. General Roberts, and we appreciate your appearance. 

General ROBERTS. Thank you, sir. 
Mr. KASTENMEIER. This concludes today's hearings on draft registra- 

tion. 
[Whereupon, at 5:01 p.m., the hearing recessed, to reconvene sub- 

ject to the call of the Chair.] 
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APPENDIX I—ADDITIONAL STATEMENTS AND LETTEUfl 

STATBMBRT 01 BOBEBT L. KEALT, ATTOBNEY AND LIEUTENANT COLONEL (RET.), 
MILWAUKEE, WIS. 

BEKJBUMIENT FOB THE U.S. ARMED FOBCES 

I served four years In the Army as an NCO during the Second World War, and 
subsequently until retirement as an officer in the Army's JAG Corps (Res). 

My view is that no required registration or service In our armed services Is 
needed at this time. 

The proposal for registration is put forward by the President on the basis of 
hostile perceptions of the Soviet Union's activities in Afghanistan, and a series 
of other recent military and international actions by Russia and countries in 
league with the Soviets. .Just as these hostile perceptions do not warrant the 
dropping of the SALT agreements (see annex a attached), they do not call for 
ending the traditional voluntary character of military service In the U.S. Re- 
quired registration or service must be reserved for nothing less than all-out war 
when the total population must be mobilized for either military or civilian war- 
time jobs. The reason for this view Is simple: there is no fair way of selecting 
merely a few for required service. If it is really true that the services cannot get 
enough high quality and racially mixed recruits under the voluntary system now 
In effect, then, not some purported random process, but deliberate selection of high 
IQ college graduates should be employed, to get the high grade individuals 
needed. 

No doubt both proponents and opponents of required registration and po.<)Slble 
service want the best armed services this country can put in the field. It is just 
plain common sense that armed forces composed of individuals selected for re- 
quired service unfairly and under the necessary spotty enforcement procedures 
and with a large segment of the country harping on the waywardness of any sys- 
tem devisable short of one for all-out war—such armed forces, I say, are not 
likely to be successful in defending our country. 

Ultimately, the viability and strength of this country lie In the fairness of our 
institutions and laws, and nothing as blatantly unfair as any step in peacetime 
conscription should be enacted. 

ANNEX A 

HOSTILE  PEBCEPTI0N8  OF THE  SOVIET  UNION  IN ABM8  CONTROL  NEGOTIATIONS 

The Committee on the Present Danger, self-described as "an [American] non- 
profit, nonpartisan educational organization founded In November 1976 by 141 
private citizens devoted to the Peace, Security and Liberty of the Nation" (cited 
from rear cover of the Committee's 197S ])amphlet "Is America Becoming Num- 
ber 2?" and from which the following material is quoted), Identifies the pre.sent 
danger as "the Soviet drive for dominance based upon an unparalleled military 
buildup" (Foreword). 

"The two superpowers have utterly opposing conceptions of world order. The 
United States . . . sees a world moving toward peaceful unity and cooperation 
within a regime of law. The Soviet Union, for ideological as well as geopolitical 
reasons, sees a world riven by conflict and destined to be ruled exclusively by 
Marxism-Ijenlni-sm fwlthl Soviet military power . . . tlie essential guarantor of 
expanding [Soviet] political influence" (p. 1). 

In the Committee's view Soviet military doctrine and capabilities fully support 
the coercive role assigned to them by the Soviet government In both the world 
of conventional and nuclear warfare (p. 3). 

(123) 
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"The Soviet goal ... it- not to wage a nuclear war but to win political predoml- 
uance without having to fight. | We have seen | Soviet pre.ssures for expansion . . . 
In Ea.stern Europe. Iran, Greece and Turkey: In Berlin : in Korea, and later in 
Cuba . . ." (p. 2). "For many years, the principal strategic goal of Soviet policy 
has been to bring Wesstern Europe under its control [transforming] the global 
balance of ijower, and the United States would be left i.solatefi in a hostile 
world . . . The Soviets regard tlie Middle East as a most important geopolitical 
target. They believe that control over the space, the waterways and tlie oil of the 
region would be a major and even decisive weuiwn in permitting them to dominate 
Europe, Africa, and large parts of Asia . . . In the Third World, the Soviet Union 
aspires to socialist leadership and supports 'wars of liberation' [reiiuiring] Soviet 
capabilities to project power throughout the Southern Hemisphere, as well as re- 
sources for the support of 'sub-conventlonal' or guerrilla warfare . . . Stalin 
probed toward Turkey. Greece, Berlin, and Korea . . . His successors have spon- 
sored w-ars of far greater magnitude—in the 1973 breach of the peace agreement 
in Indo-China, for example ; in the Arab aggression in the .Middle East of October 
1973; and the current [1978] campaign in Africa" (p. 4). Today, we may add 
Afghanistan to the list. 

Aside from the bare citation of Communist ideology, geopolitics, and "deep- 
rooted Russian imperial impulses" (p 1), the evidence it adduces of the current 
Soviet military buildup, and its interpretations of Soviet international be- 
havior since World War II. the Committee leaves the reader in the dark as to 
the nature and character and source of this pictured Soviet villainy. If, indeed, 
the Soviet Union is as liad as it is claimed, it would seem to be futile to attempt 
to work out arms control agreements with such a government. It becomes 
necessary, therefore, to attempt to see what lies behind the Committee's wholly 
negative assessment before even considering what might lie a useful arms con- 
trol agreement with such a country. 

Is the Soviet Union just another country in the history of the world's regimes, 
or does it have a character, or hear a mark, which distinguishes It from even 
such-dominating regimes as those of Alexander, the Romans, and Napoleon? If 
BO, what is that character, that mark? 

A French author in a recent study (Alain Besancon : "The Soviet Syndrome," 
Paris, 1976, Tr. X.Y., 1978) argues that Soviet Communism does set up a gov- 
ernment unique in world history. In his view, it is a jealous god, brooking no 
rivals (pp 3-40). As such, it is dedicated to de.strnying civil society (which can 
claim alternative allegiance) both within its own pn'sent borders and on an 
international scale. By civil society the author means the social community of 
peasants, industrial workers, intellectuals, national minorities, ethnic and reli- 
gious groups whose destruction is brought about by the elimination of the por- 
tion of their activities and interrelationships which fall outsde the areas govern- 
ment can control. Soviet society thus c?ases to be an organic entity and is turned 
into a mass of isolated individuals unlinked to each other by affinity or com- 
mon interest, and, hence, unprotected when faced by the power of the state. 

Civil society, of course, does not give up without a struggl?. Besancon sees 
the Soviet leaders resorting to a twofold strategy to reach their goal. When 
War Communism (phase 1) reduces civil society, or some element of it, to the 
brink of extinction (which in turn threatens the existence of the state), Soviet 
leaders turn to New Economic Policy (pba.se 2). a relaxation of ideological 
power, "and a certain latitude given to civil society to organize as it saw fit" 
(p 7). Initially, for example, the Soviet leaders left agriculture outside its 
Ideological control in order to save the country from starvation. Domestically 
Besancon distinguishes about 3 or 4 alternations between the two phases in 
the Soviet struggle to sulxlue civil society since the Revolution. 

What interests here is the application of this conception of Soviet ideology 
to foreign policy. To begin with, the ideology which dictates the destruction of 
civil society in Russia requires its destruction everywhere, and to accomplish 
this goal the Soviet leaders in their foreign policy re.sort to the same strategy 
of alternating War Communism and New Economic Policy. The working concepts 
of War Communism "are drawn from the doctrine. For example, they include 
imperialism, class struggle on the international scale, and proletarian Inter- 
nationalism. The means employed . . . are the international communist move- 
ment, particularly its specialized organs: the Comintern, the Comlnform, the 
World Federation of Trade Unions, etc. Working alongside these organs are 
more unobtrusive apparatuses such as those that carry out. within the 'frater- 
nal' communist parties, the information, propaganda, and subversive services, 
and other functions assigned to the KGB and similar organs" (pp 43-44). In 
this phase traditional foreign policy concepts, such as are used in arms control 
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agreements, do not apply since the aim liere is tlie destruction of world civil 
society including world capitiilisui. The term the West has for this phase is the 
Cold War. 

In the foreign counterpart of New Economic Policy, which we know as detente, 
traditional international concepts and terms apply, and policy is couched 
in such phrases as peace and coexistence, national sovereignty, nonintervention 
in the att'airs of other countries, influence and special interests. The means 
employed are the traditional ones of diplomacy, military and economic exchanges, 
and all the usual inter-state relationshii)a. As in the case with domestic versions 
of the phases, the two strands are continuously connected and interacting to the 
vast puzzlement of the rest of the world. 

The first jilace of Soviet military forces in this system is self-evident. The 
pressure must he kept on the nongoveruable aspects of civil society both at 
home and abroad, and for this purpose the acquisition and retention of state 
power is mandateory. It is only prudent to assume from world history that the 
forces which wish to preserve civil society will resist by all means at their dis- 
posal including the use of military measures. The sole function of what is> left 
of civil society is to support the state, and with highest priority, the buildup of 
the armed forces. The hope is not to use those forces except locally in so-called 
undecided zones of the world where it is clear those forces cannot be challenged 
with success (pp 50-.54). Soviet forces exist to teach, not to start wars (p 86). 

Paradoxically as it may seem, periods of Cold War are less dangerous for 
the West than periods of detente, for in the former while the Soviet Union seeks 
local advances rather than world domination, retreating internationally into 
a shell from which it refuses to cooperate or negotiate. Detente, on the other 
hand, is diplomacy based upon action and movement on the international scene. 
It Is subtler than cold war, and with its less repressive policy at home and 
seeming insistence upon peace al)n)ad l)lunts the vigilance of the West and saps 
its desire to defend itself. Detente does not imply that the Soviet Union has given 
up exporting Revolution, but only that it is seeking a delay to assure ultimate 
success (pp 62-68). 

The West's traditional answer to Soviet cold war has been containment The 
first great containment was the Elbe river where Western forces at the end of 
the Second World War halted the Soviets. The response to detente has been 
negotiation. The Soviet Union invited to enter the concert of powers and to 
behave like a respectable nation. The problem here according to Besancon is 
"establishing a common language in which peace and war have a common 
meaning." but so far this lias proved impossible (pp 91-92). The author argues 
that if the Soviet Union really gave up exporting Revolution, it would be unable 
to hold on to jwwer at home. According to a common Western view (that of 
Marshall D. Shulman, for example, in his paper in "Arms. Defense Policy, and 
Arnw Control," ed. Franklin Long et. al.. New York, 1976), Soviet ideology as 
time goes on is becoming "ritualistic" and "attenuated." Besancon takes the 
opposite view. The ideology is alive and well, but Communist civil societies are 
moribund. It is civil society that has been attenuated, not the ideology (p 94). 

The two prime requisites for .successful negoti itinn are information of the 
opposite side and the establishment of a symmetry between the other side's 
world and our own (p. 97). The secretiveness of the Soviet Union is proverbial, 
and it has to be difficult to establish a common universe of discourse with a 
country where such ba.sic terms as economy, society, and government itself, 
not to speak of war and peace, mean different things. The Soviet government, 
for example, does not fit any of Aristotle's or Montesquieu's categories because 
neither of them envisioned a country run by a tight little group which in turn 
Is ruled by an ideology requiring the suppression of civil .society. 

Besancon's final word is that one can negotiate with the Soviet Union, but 
only by "holding discussions . . . when it is lying, but refusing to discuss when 
it is sincere" (p. 103). "For obvious reasons, one must negotiate Indefatigably 
with the Soviet government on the concrete level. One must patiently seek agree- 
ments—temporary, like all agreements between sovereign states—about frontiers, 
trade, armaments, exchanges. In the negotiations the parties di.scu.ss the same 
things. They have at their disposal the entire arsenal of lies, tricks, Maehiavel- 
liani.sni. in order to attiin their goals" (p. 102). All attempts by Soviet negotia- 
tors to deal with abstract principles should be resisted because in so doing they 
are slipping hack into the i)seudo-reality of their ideology, and in this game the 
West always ends up war-mongering, intervening unjustly, and interfering with 
the right of people to self-determination iji the name of political or economic 
imperialism or neo-colonialism (ibid.). 

66-356  0  -  80  -   9 



126 

It is instructive to compare Besancon's pro-concrete-negotiatlons stance with 
the flat anti-negotiation position of tlie Committee on the Present Danger. This 
is all the more remarkable because Besangon paints an even darker picture than 
does the Committee of the Soviet Union's ideology, military buildup, and Inter- 
national misconduct. Yet we find the Committee in its most recent publication 
to hand ("The 1980 Crisis and What We Should Do About It," Wash., Jan. 22, 
1980) recommending nothing but massive rearmament, world-wide U.S. military 
presence, and far-flung military alliances with friendly states. From behind such 
mighty ramparts "this nation and lt.s Alliee should then be able to deal with 
problems in the Persian Gulf and many other parts of the world by firm and 
prudent diplomacy" (pp. 16-17). What this "diplomacy" envisages is then made 
clear by the familiar recital of the failed negotiations with Fascism which 
preceded the Second World War, and the dubious claim is advanced that the 
Allies could have prevented that war by building up military forces and by 
carrying out various threatening military actions short of war. 

From another quarter support for Besancon's pro-concrete-negotiatlons view 
comes from some considerations advanced by Professor Hans J. Morgenthau In 
a paper in "The Dynamics of the Arms Race" (Ed., David Carlton et al., N.Y., 
1975). Morgenthau would agree with the Committee's outlook that history shows 
that, absent political settlements, as was the case for example, in the U.S.- 
Canadian boundary accords and the Washington Naval Treaty of 1922, there can 
be no effective agreements controlling conventional arms. "When you look at the 
nuclear field you have an entirely different situation. The conventional arms race 
is fundamentally the result of the discrepancy between available targets and 
available weapons. In the conventional field the number of actual and potential 
targets by far exceeds the number of available weapons. . . . When you refer to 
the nuclear field, you refer to a military economy of abundance where the destruc- 
tiveness of the available weapons by far exceeds the availability of targets" 
(pp. 59-60). If this statement accords with the military facts, then here certainly 
is a concrete practical area where nations of any imaginable ideological per- 
suasion may profitably negotiate and agree. 

The history of the nuclear arms control negotiations l>etween the United States 
and the Soviet Union, as detailed by Strobe Talbott in his book, "Endgame" 
(N.Y.. 1979), is a classic textbook Illustration of the conception of Soviet Ideology 
advanced by Besancon. Without renouncing any of their aims of War Commu- 
nism the Soviets nevertheless agree to deploy no more than 820 AIIRVed missiles, 
whereas without the agreement they would have the capability of deploying as 
many as 1.300 such multiheadpd missiles bv 1985. With the treatv the Soviets are 
held to 10 MIRV's on their biggest missile, the SS-18. and without the SALT 
treaty they would be able to put as many as 25 warheads on that missile. Similar 
but smaller increases in warheads on their smaller missiles are likewise given up 
under the agreement with the Soviets In effect agreeing to limit themselves to 
8,000 nuclear warheads. Since under the Morgenthau conception of the nature of 
nuclear warfare, such weapons are essentially arms without sufficient targets, 
and since according to Talbott's history the American negotiators admirably held 
up their side of "lies, tricks, Machiavellianism in order to attain their goals" 
about these absolutely concrete matters of nuclear armaments, it follows that 
America should have no hesitation about ratifying SALT, and proceeding with 
further concrete negotiations dealing with the limitation of nuclear warfare. 

All this is not to say that the West should do nothing to guard against, and 
react short of war to, Soviets moves and ambitions whatever they may turn 
out to lie But dropping negotiations about concrete matters for an exclusive 
polic.v of military buildup and maneuvers, even on the blackest possible assess- 
ment of the Soviet menace. Is not to be recommended. What the future holds 
Is unknown to every one. including the leaders of the Soviet Union although 
their ideology may profess otherwise. Perhaps we may he cheered by the thought 
that world domination by Russia has been foretold ever since the early 
eighteenth century and has not happened yet. 

STATEMENT OF GBOROE KOSKI.  REPRESENTTNO  SOCIALIST PARTY LOOAL  SOTJTH 
CENTRAL WISCONSIN 

CIVIL LIBERTIES AND ADMINISTRATION OP JUSTICE IMPLICATIONS OP MILTARY 
REGISTRATION 

The Rociall.st Party Local South CentrHl Wisconsin, nn aflSliate of the Sodal- 
st Party USA. opposes military registration. While unlikely to deter the Polit- 
uro signlficantlv from moves it may wish to undertake, we believe this measure 
'111 have a profound and deleterious impact on American civil liberties. This 
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Is not only a pro-conscription measure; it is a pre-conscrlption measure and 
thus a giant step toward wliat the American Civil Liberties Union has descrilied 
as the iiear-total subjugation of civil liberties' in a military draft. So in this 
connection we deem it essential to reaffirm our historic opposition to war and 
militarism, as first enunciated by our immortal comrade and convict, Eugene 
Victor Debs, who thundered forth his proletarian internationalism during the 
World War I hysteria: 'I have no country to fight for; my country is the earth, 
and I am a citizen of the World.' Our other Presidential candidates, Norman 
Thomas in his day and Darlington Hoopes and Frank Zeidler and most elo- 
quently this year David McReynolds, have continued our resistance to the 
organized mass violence of the war machine. 

If we can stop the war machine right here, we shall have gained a real 
victory for humanity. If we do not stop it here, it may before long destroy us all. 

STATEMENT OP FRANK HABTMUT HORN, MIDWEST DIBECTOB, STUDENTS FOR A 
LIBERTARIAN  SOCIETY 

I should like to begin by reviewing the recent history of the draft. In 1973, the 
draft, after a continuous peace- and wartime presence since 1940, was replaced 
by the "total force" concept. Active-duty volunteers were to bear the initial brunt 
of any conflict, with volunteer Individual Ready Reservists available as casualty 
replacements. This initial use of volunteers in case of war would allow time for 
induction and training of draftees who were to provide ultimate replacements 
after massive casualties within the All-Volunteer Force. Accordingly, inductions 
were terminated and the Selective Sen-ice System (SSS) was placed in "deep 
standby" status. The registration requirement for 18-year-old males continued, 
but was widely ignored until President Ford discontinued registration as well in 
1975. The SSS has retained, however, extensive computer capabilities to provide 
for speedy registration in the event of a "national emergency" while the President 
has retained authority to declare such an emergency and register males pursuant 
to the Military Selective Service Act which has remained on the statute books. 

Since 1975, various proposals to reinstate peacetime registration and the draft, 
sometimes in the form of compulsory "national service," have failed to win Ton- 
gresslonal approval. In September 1979, after massive public opposition, the 
House delayed registration and instead instructed the Administration to study 
the Issue, resulting In a report confirming the Administration's 1979 position that 
peacetime registration is redundant and unnecessary since no .significant time 
would be gained In getting draftees into training. However, President Carter had 
changed his mind by the time of his State-of-the-Union address, and siippressed 
this original report compiled by a task force from the Department of Defense, the 
Office of Management and Budget, and SSS ; a new report confirming the Admin- 
istration's new position was hurriedly drawn up. 

In the fall of 1979, meanwhile, a brave band of Congressmen went beyond the 
defeat of registration toward actual abolition of the SSS, through the introduc- 
tion of H.R. 5134 by Rep. Ron Paul (R-Texas), co-sponsored by Rep. Robert 
Kastenmeler (D-Sun Prairie, WI) and others. 'The majority of the Congress, 
however, has not shown any permanent or principled opposition to the draft: it Is 
simply a matter of time and place, and of political expediency. Given the current 
International situation, It is quite possible that Congress will approve the Admin- 
istration's funding request for peacetime registration (planned for tills summer) 
as well as his request for permitting SSS funds to lie potentially used for actual 
Induction. Since 1973, SSS funds have not been authorized for Induction, so 
that such a move would require additional Congres.sional action. 

Meanwhile, President Carter has further extended U.S. global commitments by 
threats of military Intervention in Yugoslavia and the Persian Giilf. under the 
"Carter Doctrine." American advisers are being sent to El Salvador. More troop 
bases are being established In the Middle East. A rapid deployment mobile strike 
force is being developed. A renewed arms buildup looms. Under the guises of 
"national Interests" and "national .•security," the Administration has .sucessfiilly 
manipulated public opinion to join its call to arms. Given these expanded military 
commitments, given the renewed cold war mood, given the reluctance to increase 
the pay and benefits to volunteers, given the adverse age trend resulting in a de- 
clining pool of potential male volunteers, given the reluctance to increase the role 
of women volunteeers, and given continued doubts about the intelligence of re- 
cruits, the draft issue is almost certain to recur regardless of Congressional action 
this year. Further, neither the Congress nor the President are reluctant to impose 
the draft in the event of war—which seemy less remote every day. 
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Libertarian opposition to all forms of draft registration, draft, or national 
service is based on the fundamental principle that we all have the inalienable 
right to pursue our lives in any peaceful manner we choose. This principle en- 
tails opposition to any kind of involuntary servitude, no matter what the purpose 
and no matter how equally the burden might be distributed. The proposed in- 
clusion of women in draft registration simply imposes oppression upon even more 
people and thus should not mollify us in the least. Likewise, the alternative of 
civilian service through a program of conscientious objection (OO) or national 
service still retains the obvious compulsory feature. In wartime, the draft be- 
comes even more onerous with the ri.sk of death in battle, and is no more justi- 
fia'>le than in peacetime. 

Human rights are immutable and their timeless validity is not subject to the 
whims or presiiieuts, courts, legislatures, and popular majorities. Furthermore, 
rights are not gifts or privileges granted by the state to be somehow "paid back" 
by forced service. The popular concept of "serving one's country" cannot be trans- 
lated into a compulsory duty to serve the state. 

These human rights also do not in the least conflict with "practical" consid- 
erations regarding the dangerous world we live in. Only 30 percent of the present 
AVF is employed in the actual defense of the V.S. If we were to abandon our 
interventionist foreign policy of overextended commitments around the world. 
we could easily rely on fewer high-quality volunteers while increasing national 
security and reducing defense spending. The draft—standby or otherwise—^is 
only needed for extended, unpopular, aggressive foreign land war.s—like Viet- 
nam—where it is dIflScult to raise unlimited hordes of volunteers. A peaceful, 
defensive policy of non-intervention and complete free trade would result in more 
secure access to resources and friendly relations with many countries who now 
regard us with understandable suspicion. At the same time, deregulation of the 
energy industry here at home would result in an abundance of domestic energy 
supplies. 

The moral case for draft resistance—civil disobedience—rests on the case for 
human rights and against unlimited state power especially in its most virulent 
form of war and mass murder. Laws only have legitimacy to the extent that 
they protect human rights; other laws are unjust and must be resisted. Only by 
refusing to cooperate can we actually deny the state the power to dispose of 
our bodies. 

The practical case for draft resistance rests on the recognition that the al- 
ternatives are limited, the small legal risks are worth taking, and the potential 
for breaking down the draft system and even preventing war is promising. 

Immigration into Canada is no longer a viable alternative for most—work 
permits can only be obtained by legal immigrants, who must satisfy numerous 
Improbable conditions. Conscientious objection is not often granted—even during 
the relatively lenient Vietnam era, 80 percent of CO claims were denied—and 
brings with it slavery merely without guns. It is rumored that in the future, CO 
status would be even harder to obtain and the alternate service would be less 
pleasant. 

For many, then, draft resistance will be the only realistic alternative. The 
severe statutory penalties for registers and those who counsel resistance (5 years 
prison and/or $10,000 fine) should not be taken lightly, but the actual enforce- 
ment powers of the government in the face of massive resistance should not be 
overestimated. In the Vietnam era, the huge caseload clogged up the entire 
judicial system. As a result, only a small fraction of draft resisters were prose- 
cuted and even fewer were imprisoned. 

Many will not register due to forgetfulness, ignorance, laziness, or fear. Many 
will refuse because no CO classification is done at the time of registration. Some 
wUl quietly refuse; others like myself will lead active resistance, including 
sit-ins and pickets at post offices where registration is to be held. The risks of 
prosecution are higher for the active ones, but our moral commitment against 
the horrors of war is also correspondingly higher. 

The likelihood of massive refusal to register will inevitably result in selective 
prosecution, probably of activists, dissenters, and perhaps unpopular minorities. 

American draft resistance has a long, glorious, and bloody history—beginning 
with the massive riots during our first draft in the Civil War. Many thousand* of 
people have immigrated into this country to escape the draft In other countries, 
and many risked their health and their lives to ayoid the draft here. 
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The response to President Carter's State-of-the-Unlon address in January of 
this year was immediate. tiil>ertarien, eirll lil)erties, pacifist, religious, and other 
peace groups had already been working on the issue for a year as part of the 
Committee Against Registration and the Draft (CARD) ; CARD stepped up its 
activities at the local and national levels. Ma.ss rallies and teach-ins flouri.-hed 
everyAvhere. On February 3, the Libertarian National Committee unanimously 
endorsed civil disobedience to draft registration, putting the nation's third-largest 
party on record in fayor of draft resistance. 

On March 2'S, follow^ing the march on Washington, the Nntional Resistance 
Committee (NRC) had its first nationwide gathering in Washington, agreeing on 
a strategy of non-violent draft resistance without ideological divisions. The NRC 
has obalned the endorsement and cooperation of many prominent Vietnam War 
reeisters, including Daniel and Philip Berrigan. David DelUnger, Daniel Ellsberg, 
David Harris, Karl Hess, Ron Kovic, Fred Moore, and adopted the following 
statement of purposes: 

1. To resist current U.S. preparations for conscription and war by encouraging 
those of draft age to refuse reglstation. 

2. To sponsor and promote non-violent demonstrations and civil diabedieuce at 
U.S. post offices during the draft registration weeks In the summer of 1980. 

3. To build a grass-roots movement by collecting pledges of non-registration, 
distributing literature, holding public actions, forming support groups and 
working with existing organizations to resist registration. 

In February and March, Tom Palmer (national secretary of CARD) and I 
criss-crossed tie midwest urging refusal to register if Congress passes the 
appropriations. Everywhere, the response was highly favorable. In this post- 
Watergate period, young people have a healthy distrust of government and 
understand that "mere" registration leads to a later draft. Signing the "simple 
card" is correctly perceived as signing one's life away. 

The state serves a minority of special interests at the expense of the general 
public. This tyranny continues only as long as the people remain Ignorant of 
their true interests and are bamboozled into thinking that government programs 
are Intended for their benefit, or that the state's existence Is inevitable and 
unalterable. Every coercive state depends on this passive cooperation of the 
majority. No state can continue its tyranny In the face of active mass opposition. 
As we embark on the renewed slavery of the draft, the spirit of the abolitionists 
who fought slavery In the last century will lie rekindled with support from all 
.segments of the population for our young "runaway" draft reslsters. 
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A CALL   FOR RESISTANCE 
How serious is your opposition to the draft? Rallies and demonstrations are important expres- 

sions of opposition, but in the end, only one thing matteis: will you register or will you resist? 
And if you choose to resist, are you willing to (ace the legal risks involved? * 

The National Resistance Committee is a network of individuals and organiza- 
tions who are committed to stopping draft registration. Our purposes are: 

1. To resist current U.S. preparations for conscription and war by encouraging 
those of draft age to refuse registration. 

2. To sponsor and promote non-violent demonstrations and civil disobedience 
at U.S. Post Offices during the draft registration weeks in the summer of 1980, 
and 

3. To build a grass-roots movement by collecting pledges of non-registration, 
distributing literature, holding public actions, forming support groups and working 
with existing organizations to resist registration. 

The Carter administration proposes to begin face-to-face draft ^€^gistration of all 19-20 year oW 
males at U.S. Post Offices during an Initial two week period (the specific dates have not been 
announced yet). On these registration weeks hinge the future of the draft In this country. If the 
mass sign-ups are a success, the draft will become an entrenched part of American society, with 
ominous consequences for peace abroad and freedom at home. If. on the other hand, young 
people refuse to register, and if resistance is organized and widespread, the draft will fail. That is 
why the National Resistance Committee is committed to unifying all draft opponents around a 
common and narrowly defined goal: stop registration. 

• MitiUry Selective Senice Act. 50 U.S.C A.App 1453 
Regtilralion ". . . It shall be the duty of c»rf>- male 
citizen of the United States, and every other male per- 
son residinfi in the United Stales, who, on the day or 
days Tixed for the rinl or any subsequent registration, 
is between the ages of eighteen and twenty-six. to 
preM>nt himself for and submit to resistraltnn at such 
time nr timet and place or places, and m such manner, 
OS shall be determined by proclamation of Uie Presi- 
dent and by rules and reguUltons prescribed hrre- 
under." 

50 U.S.C.A.APP H62 Offentei and penolUcs 
". . . any person who . . . evades or refuses registra- 
tion or ser\'ire in the armed forces or any of the re- 
quirements of this title (said sections), or who know- 
ingly counsels, aids, or abetx another to refuse or 
evade registration or i^ervire in the armed forces , . . 
or any pen.on or persons who shall knowingly hinder 
or interfere or allempl to do so in any way, by force 
or violence or otherwise, wtlh the adminislntitm of 

this title (said sections) or the rales or regublions 
made pursuant thereto, or who conspires lo commit 
any oni- or more of such offenses, sliall upon convic- 
tion in any district court o!" the United States of com- 
petent jurisdiction, be punntfied by imprisonment for 
not more than five years or a fine of nol more than 
tlO.OOO, or by twth such fine and imprisonment." 

However, during the Vietnam war the .sentences 
for SSS convlcUons averaged levs than two years and 
many n on-registrants were never prosecuted. Ailhough 
we are not sure of the future policy that the admini- 
stration may pursue rrgarding draft resisters, anyone 
who violates thts law may face arrest and imprison- 
ment. 

l^e National RestsLanci- (xtmmitlee opposes all 
existing ninscnpfion laws and any draft legislation 
pending in Congn-ss. We declare in adtrancr that we 
will not accept, nor submit to any compulsory mili- 
tary training. 
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The Resistance Committee embraces indindiub of all political persu^ons. Our point of unity 
is an action — resistance — not tn ideology. We have obtained the endorsement and cooperation 
of many prominent resisters and op[x>nents of the Vietnam Wv ~ Daniel and Philip Berrifian, 
David DelUnger. Daniel Ellsberg, David Harris, Karl Hess. Ron Kovic, Kred Moore, and others - 
but our main concern is with reaching draft age young people, and providing them with the know- 
ledge and moral support to resist. 

Toward this end, the National Resistance Committee publishes a newsletter Resistance News, 
and an organizing manual. The organizing manual explains how to set up local resistance support 
groups, how to handle legal defense, how to get media publicity, civil disobedience tactics, and 
more. The Committee also distributes pledge cards for draft age people to sign and carry with 
them. The pledge states, "As a person of draft age, i pledge to refuse to register fur conscription. 
I understand the legal risks uf this action and I am willing to take them." These cards help build 
resistance by providing an excellent point of departure for discussions or re.si&tance, and also help 
young people feel secure in the knowledge that a substantial number of others are with them. 
Our goal is to collect at least 100.000 of such pledges. 

The National Resistance Committee is confident that a strategy of concerted resistance can 
bring conscription to a halt. The draft, hke all forms of tyranny, depends on the compliance of 
people who become victims through their tacit obedience to immoral laws. By withholding our 
cooperation, boycotting registration, and standing in solidarity with thousands of other resisters, 
the SSS law will be made inoperative and unenforceable. 

The success of the Resistance Committee relies on grass roots support and local initiative. If 
you are serious about stopping the draft, get in touch with us soon. We can supply you with mate- 
rials, information, organizational support, and, when possible, speakers for local support groups. 

We Will Resist 
Come to an informal Reuttance Workshop with Daoid Hanit, meet remtert from other itates, 
ihare good timei, etc. Anyone who wants to leant more at)out resistance strategy is welcome 
to attend. This Sunday. March 23, at 11 00 AM at the United Methodist Building, 100 Mary- 
lend Ai/enue N.E. (Maryland Atx. & First Street, N.E.) in conference room »3. 

National Rnistancp Committee 
P.O. Box 1433 
Washiniiton, D.C. 20013 

O    I want to be put in contact with a local resistance group. 
O   Send me  of these leaflets. 
CJ   Send me . pledge cards. 
iU    1 want to organize a local resistance support group; send me oiw of your organizing 

manuals. (Please include $2) 
D    I want a speaker for a group of draft age young people. 
O    I want to contribute to the National Resistance Committee. 

Enclosed is       SIO     S25     .$50 $100. 

NAME ••  

ADDRESS 

PHONE  _     . Are you of draft age? . 

Comments & suggcstioiu:  
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STATEMENT OF WILLIAM D. FEENT, VERONA, WISCONSIN 

Mr. Kastenmeier, this is a very special day for me because today is my fiftieth 
Dirthday. I cannot think of a better way to celebrate than to have this opportunity 
to make my voice heard as I speak against the proposed military registration and 
draft. If anything I say here will contribute to preventing our younger generation 
from going to war, then all the experiences that have made up the fifty years of 
my life will have had real meaning. 

How often we hear the phrase that we must operate "from a position of 
strength." This is simply another way of saying that if we carry a big enough 
club, we are better able to intimidate others to do our will by threatening them. 
But if we support a powerful military force, we will eventually have to justify 
having that force by using it. And so. war is not forced upon us, it is created by 
us. Having a powerful military makes it that much easier for diplomacy to fail, 
because it makes war thinkable. It makes war a tool of foreign policy, available 
for use. Diplomacy should, and must be conducted from the position that war is 
unthinkable. 

Most Americans have a romanticized concept of war. They don't know what it 
is really like. If they did, they wouldn't be so willing to send their kids off to it 
as if they were going to scout camp for two weeks. They think the military is 
really an opportunity to learn a technical skill and put away money for college as 
the obscene recruiting ads tell us. But war is really my cousin Dick, bailing out 
of his falling B-17 and bleeding to death under his parachute because the propel- 
lers had gotten his legs. And war is really the aging patients in military hospitals 
and mental institutions throughout the nation, who were once young but had 
their futures stolen becau.se of events they did not create and could not control. 
The law and society said they had to serve their country. 

The President seems to believe that war might, in some way, be a solution to 
present world problems. War does not solve problems, but it does create the 
problems of the future. We are in the current economic crisis because we are now 
paying the costs of the Vietnam war. War is wasteful of human life, materiel 
and money. 

The President assures us that registration does not necessarily mean there 
vrill be a draft. But registration makes the steps that lead to war easier to take. 

The President tells us that our national security is at stake. Have we so soon 
forgotten Richard Nixon, who authorized so many illegal activities in the name 
of national security? 

We must protect our "vital interests" in the Middle East, which means "oil." 
Ironically, war uses more oil than any other activity. And that oil it does not use, 
it seeks to destroy so that others cannot use it against us. It is insanity to think 
that war is a viable option. We must resist the make-war mentality. 

I have not yet heard of any corporate executives being asked to give up or even 
cut down on their travel. But my sons and daughter will be asked to serve in the 
military so that they will not be deprived of their oil. 

I see a very real trend In this country which has parallels In Nazi Germany 
during the thirties. That is the raising of national patriotism to the level of a 
religion. We are supposedly a Christian nation—I mean founded on Judeo- 
Christian ethics. As a Christian, I look to the Sermon on the Mount for moral 
guidance tn my daily living, not to the President. I am happy to be an American, 
but I do not worship this country, nor its flag, nor Its ideology. I served in the 
Air Force during the Korean war. I was young then, and naive. Today I am 
older and (hopefully) wiser and not so easily taken in by rhetoric. Registration 
must be resisted. If it is to become a reality, then the older generation, my genera- 
tion, the generation which causes and profits from war must pay the price. Not 
our youth. 

Thank you, Mr. Kastenmeier, for the opportunity to speak on this subject of 
national concern. You have historically been the voice of sanity and reason in a 
nation which sometimes seems to have gone mad. You have never lost sieht of 
the fact that we are a nation of human beings. In a world of human beings. I 
hope you will continue working quietly and speaking loudly to make this a safer, 
if not better place to live and raise our children. 
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PBOOBEBBITE   STXTDENTS  Ck>ALITION, 
NOBBIS UNIVEBSITY CEHTEB, 

Evatuton, III, April 11,1980. 
Chairman KASTENMEIEB, 
V.8. Congressional Hearing, 
Madison, Wisconsin 

To THE CoNGBESs OF THE UNITED STATES: The majority of students at North- 
western'University support world peace, and do so by opposing registration and 
the draft. A large number are now resisting the effort to institute registration 
and these people are strongly committed to this resistance. Opiwsltlon is not 
limited to students. Many faculty members and associated members of the 
religious community are involved or are supportive, and many were themselves 
involved In the anti-war movement of the Viet Nam era. Indeed, this anti-war 
sentiment has carried over into the awareness of the entire academic community 
today. 

The legacy of the resistance movement demonstrates itself through the par- 
ticipation of 1000 people in an anti-draft rally at Northwestern University on 
May 10, 1979, before the President's call for registration. Since the State of the 
Union Address, the movement has gathered greater .support, as the unexjjectedly 
large turnout for Chicago area events, the growth of the Midwest Coalition 
Against Registration and the Draft, and the massive support for the Washington, 
D.C. rally on March 22, 1980 show. The Washington, D.C. rally also shows that 
the current anti-war movement is growing faster than that of the Viet Nam era. 
Instead of the expected 10,000 demonstrators, more than 30,000 war and draft 
resistors participated, and all of this Is before registration has been enacted. 

If registration is funded and begun, we predict that the anti-draft movement 
will soon reach proportions comparable to the movement during the Viet Nam 
War. In this case, one can expect firm and widespread resistance from the 
academic community, and in particular the Northwestern student body- One can 
assume that, of the millions of persons affected by registration, tens of thousands 
will disobey and not cooperate with registration each year, a number matching if 
not exceeding the present case load for our federal courts. Tens of thousands 
have already shown a strong commitment for peace and resistance to any move 
towards the draft, and the numl)er will only increase if registration is approved. 
The dedication of many resistors at Northwestern, specifically, indicated that 
these resistors will take strong action if there is an attempt to proceed with 
registration. 

We would like you to be aware of this public sentiment as you consider regis- 
tration funding proposals. We emphasiise the great cost that resistance will 
entail for the federal government in addition to registration allocations. We 
urge Congress to oppose registration as being detrimental to the interests of 
the government and the citizens of the United States. 

Respectfully submitted, 
NOBTHWESTEKJf   UNIVERSITT  COAT.ITION 

AOAINBT  REGISTBATION   AND  THE  DBAFT. 

SOME  OBSERVATIONS   FOB  CONGBESSMAN   KASTENMEIEB'S   HEARING  RECOBD 
ON REGISTRATION 

As an American who has spent the past 16 years studying and teaching in 
and al)out North Africa and the Middle East, I wish to state, thanks to the 
medium of Congressman Kastenmeier's hearing concerning registration, m- I'n 
etiuivocal opposition to the resumption of registration, which would herald the 
reinstltutlon of the military draft. 

The situation in the Middle East has prompted Pres. Carter to call for regis- 
tration. Yet. it makes no sense to me to oblige young people to learn the science 
of war at a time in their lives when they could be, 

(1) Taking a semester of Arabic in college, 
(2) Spending a .Tr. year abroad in Egypt or Lebanon, 
(.S) Tpamfne the culture, history, or religions of the Middle East in a General 

Education course, 
(4) Sampling a Middle Eastern cuisine In their university community. 
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(5) Discussing Middle Eastern politics with students from that region, in their 
student unions, 

(6) Attending symposia, workshops, and other forum activities on the Middle 
Bast, sponsored oy groups in their university e. mmanny, 

(7) Learning Middle Eastern music and folklore, because of one proximity of 
cultural proponents. 

Through the YW-YMCA, their church, or their college or university, young peo- 
ple may choose to do volunteer service in the Middle East, to further their studies 
there, or to teach there. 

In such ways (all the above have existed or do exist) is understanding fostered 
between Americans and the peoples of the Middle East. To propose the science of 
war when the arts of peace lie lallow, and iuueed ueg cultivation, is worse than 
an anachronism of nineteenth-century saber-rattling. 

Such a proposition seems to me to be downright evil. 
Thank you, 

JEAN HARBER, Ph. D., 
Aral-American Friendship, 

Madison, Wis. 

HARRINGTON & HANSEN, 
Attorneys at Law, 

Rockville, Md., June 5, 1980. 
Mr. ROBERT W. KASTENMEIER, 
Chairman, Suhcommittee on Courts. Civil Liberties and the Administration of 

Justice. House Judiciary Committee, Washinffton, D.C. 
In accord with our conversation May 22. I submit the attached statement 

pursuant to hearings on the military service section of H.R. 6915. The statement 
is my own and does not necessarily reflect the view of the law firm. 

I hope it is in time to be included in the printed record, but in any event it be 
reviewed by yourself and incorporated in appropriate form for consideration by 
members of Uie subcommittee. 

Thank you for your kind interest. 
Very truly yours, 

SHELDON D. CLABK. 
Enclosure. 

STATEMENT OF SHEXDON D. CI^RK OF SANDT SPRINO, MD. 

My name is Sheldon D. Clark, a lawyer. I resi)ectfully recommend that the 
provisions of Section 1314, title Avoiding of military or alternate service, be 
made more precise and less severe. (H.R. 6915 print of April 25, 1980). 

I speak to the military and alternate service provisions because of my experi- 
ence in counseling young men who faced the draft during the Vietnam War years, 
a time of grave moral decision for them, and because I have been defense counsel 
In several Federal Criminal cases representing young men indicted under the 
draft. My 36 years as a lawyer have included 7 years as an assistant county 
prosecutor and additional years as an assistant attorney-general of the State of 
Ohio and an assistant law director of the City of Cleveland, primarily in civil law. 

It is serious to brand a young person a felon because a felony record acts to 
bar getting jobs. It can be Justified, at best, only in time of war. Furthermore, 
the years of youth should not be truncated by imprisonment more than 1^4 years, 
a penalty suiHcient to deter violation of registration and draft laws. 

Accordingly, paragraph (b) of section 1314 should be changed as indicated: 
(b) An offense under this section is— 
(1) a class E felony if the offense is committed during a time of war or; 
(2) a class A misdemeanor if the offense occurs at any other time. 
I note that under section 3502 a heavy fine, up t« $250,000 could be imposed in 

wartime and $25,000 for a misdemeanor, although we can assume a judge would 
not deem a fine appropriate or practical against the young in most cases. 

Were "wartime" restricted to periods of actual massive exchange of gunfire 
and bombings it would be definite, but "wartime" has been extended by Presiden- 
tial proclamations, not extensively publicized in the past, for various periods. The 
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purijoses have been to cut off the flow of sinews of war or to prepare for a possible 
conflict. For commercial and legal purposes "in time of war" has been extended 
by Presidents' proclamations long after the guns were silent. A Presidential 
proclamation may permit a legal determination of whether the offense occurred 
"in time of war" and so impose a felony penalty. However, the time of "national 
emergency" is not necessarily a distinction from much of peacetime, discemable 
to either youth or judges. A "national emergency" should not be the basis for any 
penalty because it is too vague a concept. "Any other time" (i.e. other than war- 
time) is at least clear and can ground a misdemeanor. 

Peacetime conscription is repugnant in a free country. Congress cannot foresee 
the seriousness of the crime to which it is asked now to attach a penalty. The 
seriousness depends on whether the registration and draft is to defend the 00 
states against an aggressive attack (in which event volunteers would be nu- 
merous and conscription with penalty hardly necessary), or to wage a foreign 
military adventure, such as America in Vietnam, where resistance to the drait 
has been great. These considerations dictate prudence and a conservative ap- 
proach is writing a penalty in advance into section 1314. 

SHEXDON D. CLARK, 
Sandy Spring, Md., July 9, J980. 

Mr. ROBERT W. KASTENMEIEB, 
Chairman, Subcommittee on Courtu, Civil lAJwrties and the Administration of 

Justice, House Judiciary Committee, Washington, D.C. 
Inasmuch as registration for possible military service is now divorced from a 

draft, which may or may not be enacted by Congre.ss in the future, the penalty 
for failure to register should be divorced also from the failure to respond to 
the draft. 

Today's penalty which remains as written in the Selective Service Act of 1967 
(wartime) is excessive for a mere failure to register under present peacetime 
conditions, with no authority in the President to draft young people. The penalty 
is 5 years in prison and $10,000 fine. 

Furthermore, the term "national emergency" Is amorphous, unless you are 
an avid reader of the Federal Register, and hence of dubious utility in a crim- 
inal statute. 

Accordingly, recognizing your leadership on justice In the field, I hope you 
might introduce a bill to provide a separate penalty for failure to register as 
a Class A misdemeanor, or maximum of 12 months, during any time other than 
a war declared by Congress. 

Thus. In place of the 5 years and $10,000 as a penalty at all times, war and 
peace, In 50 USCA 462, and altering Section 1314 of Criminal Code Bill H.R. 
6915 (as written Apr. 25,1980) as foUows: 

Condrtion SK.13M ProposKi 

Reiistntion: 
Waftim*  D—3yr. tnd 4ii 
Nttioiul emariency... do  
Any other time E—IH yr  

Dnft: 
Wartime  D—3yr. 4mo.. 
National emerfency do  
Peacetime  E—3 yr. 4 mo.. 

. D—Same. 

. Eliminate category. 
A—misdemeanor all timaa luapt war- 

time. 

. D—Same. 

. Eliminate cateiiory. 

. E—Same, except covers all times other 
than war. 

Inasmuch as the Crime Code is not likely to pass this session and amending 
the Selective Service Act is a province of the House Armed Services Commit- 
tee, I am sending a copy of this letter to Mr. Bob Carr of Michigan, attention of 
aide Bob Sherman. Hopefully, Mr. Carr and yourself can support each other. 

Your truly yours, 
SHELDON D. CLABK. 



MENNONITE CENTRAI. COUMITTEE, 
Akron, Pa., June 16, 1980. 

Re Mennonites and draft legislation. 
Hon. JOHN CULVEB, 
V.8. Senate. 
Hon. MABK HATFIELO, 
V.8. Senate. 
Hon. ROBERT KABTENMEIEB, 
Bouse of Representatives. 

For nearly four hundred years since its origin in Europe the Mennonite 
church has believed that Jesus Christ forbids his followers to participate in war 
or take human life. In this the Mennonites identify with the church of the 
flrst. three centuries following the birth of Christ, which was universally 
pacifist. 

During World War II some 5,000 Mennonite men did alternative service in 
Civilian Public Service camps. While this arrangement for conscientious objec- 
tors was in many ways imperfect, we are grateful to the government for its 
effort to improve upon the World War I situation in the recognition of con- 
science and the expression thereof. The I-W arrangement of the 1950's through 
the early 1980'8 recognized various types of civilian work in lieu of military 
induction. 

With the "advances" of the past three decades in military technology, in- 
cluding particularly the invention, use, and stockpiling of nuclear weapons, we 
are conscious that the human race has entered a new era in which the futility 
of war may become obvious even to those who have believed that war is a 
tragic necessity in the pursuit of a higher good. The discovery of this truth, 
however, will not be useful if it comes too late. 

In this historical context we believe that the task of repudiating war and the 
threat of war has a new urgency for Christians and all people of good will. We 
have observed with grave concern the recent escalation of bellicosity in the 
rhetoric and actions of our national leaders. The pressure to restore the draft is 
a signal that the nation is threatening war and preparing for it 

Representatives of the Mennonite church have met in two national meetings 
this year to discuss the church's response to the moves to resume the draft An 
assembly on the draft and national service was attended by 400 persons in 
Goshen, Indiana, on March 27-29, 1980. A committee on the draft composed of 
twenty-three persons met In Chicago on May 22. At these meetings the historic 
Mennonite teaching that Christians cannot participate In war and the support of 
war was affirmed. The example of Jesus Christ, who loved his nation deeply, but 
would not kill for it, was reviewed. 

In the May 22 meeting the following principles were affirmed. We appeal to 
you to consider these concerns and to use the powers of your office to implement 
them in public policy. 

1. We believe that conscientious objector status should be granted to all per- 
sons who by reason of sincere conscience oppose participation in military train- 
ing and war. 

2. The right of the registrant to appeal decisions regarding classification 
should be st»ted, along with the provisions for an appellant's right to counsel, 
transcripts of hearings and procedural rights. 

3. Provision should be made for alternative service under civilian supervldon. 
4. The service programs of church denominations and agencies should be recog- 

nize<I employment to fulfill the alternative service requirement. 
5. Church-,spon8ored voluntary service programs should be permitted to func- 

tion without change where those programs are used to meet alternative service 
requirements. 

«. Affirmative action should be taken by the Selective Service System to insure 
that a disproportionate number of minority and poorly educated youth are not 
included, and tiat information on conscientious objection and alternative service 
provisions should be made available by the Selective Service System to the entire 
public. 

7. Persons whose consciences forbid them to register should be dealt with in a 
manner that is appropriate for individuals of high principle, such as a period 
of probationary service Instead of a prison term. 

I want to express the appreciation of our delegation for the opportunity to visit 
your office today. May God give you wisdom and strength for your work. 

Sincerely, 
PATTL LATTOIS, 

Chairman, 
Mennonite Central Committee D.8. 

Enclosure. 
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PEACE, WAR, 
AND 

SOCIAL ISSUES 

A Statement of the Position of 
the Amish Mennonite Churches 

Officially adopted by the ministerial body 
of ithe Beachy Amish Mennonite conatltu- 
ency (by unanimous vote, with more than 
seventy ordained men present), assembled 
in regular annual meeting, at Wellesley, 
Ontario, Canada, April 18 and 19,  1968. 
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Introduction 

We believe that all matters pertaia- 
ing to godliness and eteimal life are 
fully centered in the Person and teadh- 
ings of our Lord Jesus Christ. These 
teachings beiag the very core of the 
New Testament, it is evident that 
every faithful disciple of Jesus Christ 
must be fully committed to keeping 
our Lord's commandments with no 
reservafcions. Thousands have lived and 
died in loyalty to these oonnnandments 
in spite of persecution, despoiling of 
goods, and even death, claiming the 
promise of Jesus, "Be thou faithful un- 
to death, and I will give thee a crown 
of life"  (Rev. 2:10). 

Due to troubled vwwrld condiitions and 
frequent misunderstandings we sense 
the need for a fresh expression of 
oiu- Biblical teaching and heritage, re- 
emphasizing discipleship and faith in 
God, as set forth and practiced by the 
Apostolic Church, renewed dn R^orm- 
ation times in Switzerland in 1525, and 
upheld by the Amisii Mennonite Mid 
other historic peace ahurohes to this 
day. 
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I.   Role of Government 

We recx>gndze govemmenit to be duly 
ordained and instituted of God. To 
them is given the sword (Romans 13: 
4), "for itJie punishment of evildoers, 
and for the praise of them that do 
well" (I Pet. 2:14). The Scriptures 
teach that it is God wiho raiseth up 
whom He will and puttetih down whom 
He will. Psalm 75:7; Daniel 4:32. 

We believe that c^nuroh and state 
are separaite from eadh other, both in 
organization and function. The church 
finds Us area of responsibdlity in the 
spiritual and moral realms of life; the 
state in the civil and political. 

The state, we believe, has no Biblical 
authority to interfere with the church 
in her spiritual responsibility and func- 
tion: vice versa, the church must no* 
resist, hinder, or obstruct the state in 
her political  fimotion. 

As for the Christiam's duity to the 
state, the Bible teaches the paying of 
taxes (Romans 13:6), giving honor to 
whom honor is due, and to pray conr 
tinually for all in aiuithority. 

We do invoke the blessings of God 
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upon OUT national leaders and are 
thankful that under fheir administration 
laws (have been made in consideration 
of the Christian, wibo must always 
exercise a consdienoe void of offense. 

//.   Military Service 

Regarding war, revenge, or defense 
by armed force, we believe and con- 
fess that the Lord Jesus has fonbidden 
His disciples all revenge or resistanoe 
by suoh n>ean5, having commanded us 
to return good for evil (Matt. 5:39-44), 
to "pvlt up the sword inito the sheatli" 
and, as "tihe prophets foretold, to "beat 
them into plowshares." Rom. 12:14; I 
Pet. 3:9; Isa. 2:4; Micaih 4:3. See also 
Dortrecht Confession, Article XIV. 

According to *he Scriptures it is in- 
consistent for Christians to participate 
in military service, whether combatant 
or noncombatant, WbeftJher in defense or 
offense, for Christ has commanded us 
to  love  even our enemies. 

Nonparticipation in airmed conflict 
finds its positive expression in doing 
good, suoh as giving financial aid to 
the disihressed and needy, feeding the 
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hungry, ckjthiing the naked, and seek- 
ing to overcome evil vwith good. 

In the event tha* our coumtiy should 
become involved in war, ihe Bible in- 
structs us to maintain a spirit of Chris- 
tian love and goodwill, a^'oiding hatred, 
and hysteria, being obedient to all 
governmental laws and regulations ex- 
cept in cases where they are in conflict 
widi Scriptnu-al teachings. "For the Son 
of man is not come to destroy men's 
lives, but to save them"  (Luke 9:58). 

If need be the Scdptures require us 
to flee, or suffer the spoiling of our 
goods, rather than to inflict injury even 
on an enemy. Matt. 10:23. We are also 
to turn the other cheek, ratlieT than 
to retaliate. Matt. 5:39; Rom. 12:19. 

///.   Civil Defense 

For reasons cited above we  cannot 
participate in *he following: 
1. We cannot bind ourselves to Civil 

Defense organizations (whether local 
or national), nor to organizations 
(such as YMCA or Red Cross) which 
in wartime become an active part 
of the war effort. 
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2. We cannot assist in tihe financing of 
war operations by means of bonds 
or voluntary coritribubions, and so 
forth. 

3. We cannot fcnowingily participate in 
lihe maniufaotiure of war nmnations 
and weapons, eitlher in peace or 
wartime. 

4. We can have no part in nrilitary 
training schools aiod colleges or any 
other form of peacetime prepara*[on. 
for war service. 

5. We must abstain from piopaganda, 
agitation or activiities that tend to 
stimulate war hysteria or ill will. 

6. We must avoid excessive wartime 
profits. If such come to our hand 
they should be canscieniHousily do- 
nated to oharitable purposes. 

7. In the event of an airmed invasion 
of our land, we cannot aid or assist 
the fighting forces in sucth a manner 
as to faoilitaitie the destruction or 
death of any man, whether friend 
or foe. For Christ ihas commajnded 
to love our enemies. 
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IV.  Political Involvement 

Ohrist's kingdom is not of this world 
(John 18:36), and His disciples are 
"strangeiis and pilgrims on, the earth" 
(Heb. 11:13). "For our cxmversation is 
in heaven" (Phil. 3:20), and iit is to 
that ooimtry we owe supreme allegi- 
ance. Therefore we believe tihajt polit- 
ical involvement in *his world is in- 
consistent with our profession. 

As Christians who subscribe to Bib- 
lical nonresistanoe we cannot serve as 
magistrates. We carmot participolte in 
a system *hat bears the oaimal swond, 
"for the weapons of our warfare are 
not carnal" (II Cor. 10:4). Nor can 
we participate in political campaigns, 
rallies, and elections, for by so doing 
we would identify ourselves with the 
system. 

Since God "rulebh in the Icinigdom of 
men, and giveth it to whomsoever he 
will, and [sometimes] setteth up over 
it the basest of men" (Daniel 4:17), 
we believe the fervent prayers of one 
Christian can do more good than 
hundreds of Christians oflFsetting one 
another's votes at the polls. 
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"I exhort therefore, that, first of all, 
supplications, prayers, intero^sions, and 
giving of thanks, be made for all men; 
for kings, and for all itihat are in author- 
ity; that we may lead a quie(t and peace- 
able life in all godliness and honesty. 
For this is good and acceptable in the 
sight of God OUT Saviour" (I Tim. 2: 
1-3). See also Schleitheim Confession. 

V.   CivU Rights 

We believe that civil rights and equal 
treatment should be itihe rigjhit of aU 
citizens, irrespective of race. 

However, we do not believe that or- 
ganized mardhes, sit-ins, mass demon- 
stnationis or other coercive methods are 
the Christian way of solving the prob- 
lem. Nonviolent coercion is after all a 
form of external foirce, frequently with 
intent to harm through psychological 
undermining. Therefore we disassociate 
ourseves from any and all protest dem- 
onstraitions, peace marches and other 
similar activities. 

A more effective and certainly more 
Scriptural 6i)proach ^vould be- for every 
nonresistant  Ohristiaii  to  demonstrate. 
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in constant day by day life and testi- 
morny, the urrtainted jffiinoiples of peace 
and love as taugjl>t by Jesus in Matt. 
5:38-48. The same principles are taught 
tihroughout ehe New Testament, as well 
as by fhe very life of Jesus and His 
disciples. Matt. 7:12; 10:22; Liike 6:31; 
Rom. 12:14, 19-21; I Pet. 3:9. 

We begrudge no one the civil liber- 
ties upheld by tihe social gospel, but 
we ibelieve tihe Ohrisitian's weapon is 
the spiritual Gospel wihioh points the 
way to freedom from sin. Unless we 
can lead men to spiritual liberty and 
eternal life librough salvation in Christ 
Jesus, any guaranJtee of legal and rigbt- 
ful comforts in this life is ait best only 
temporary. 

Among Other Ohristian duties we 
stress the following: 

Love your neighbor as yourself, be 
he friend or foe. 
Relieve physical needs with maiterial 
aid. 
Avoid all bitterness and agitation. 
Present Christ in word and deed. 

10 
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VI.   The Christian's Role 
in Race Relations 

God "ha\h made of one blood all 
nations of men to dwell on the face of 
the earth" (Acts 17:26). Therefore all 
people are essentially one people. Some 
are luiderprivileged and consequently 
less devek>ix?d. But the idea of superior 
versus inferior races is man-made and 
condemned of God. 

"God is no respeotor of persons." By 
the blood of one and the same Saviour 
has He redeemed unto Himself of all 
nations and races "WHOSOEVER be- 
lievetih in him"  (John 3:16). 

In Christ there is only "one fold, and 
one shepherd" (John 10:16), "one body, 
and . . . one Lord, . . . one God and 
Father of all" (Eph. 4:4-6). "There is 
neither Greek nor Jew, . . . Barbarian, 
Sybhian, bond nor free: but Christ is 
all, and in. aU" (Col. 3:11). "For we 
are members of his body, of his flesh, 
and of his bones" (Epih. 5:30); and in 
Him "we are members one of another" 
(Eph. 4:25). 

Therefore we believe it is our duty, 
and we resolve by God's grace: 

11 
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1. That we cxmfess our sims, and the 
sins of our race collectively, for having 
treated certain other races as though 
they were basically inferior. 

2. That we recognize restitution as 
an essential part of confession, and 
therefore seek opportunity to do all we 
can in restoring to proper honor the 
victims of racial discrimination. This 
may mean the way of the cross, em- 
barrassing inconveniences, the risk of 
misuoKlerstainding and even persecution, 
as we seek to exercise love to a re- 
jected race, family,  or person. 

3. That we recognize peissive accept- 
ance of prevailing customs of discrim- 
ination as a violaition of tihe Scriptural 
principle of nonconformity to the evils 
of this world. 

4. That w« seek to cleanse our speech 
and thoughts of any words, sayings, 
stories or ideas ithat tend to foster racial 
OT any other kind of prejudice. 

5. That as Ghristiaiis we recognize 
the impossibility of enjoying oneness 
with Christ without admitting a one- 
ness in Christ with all others who are 
likewise in Him, irrespective of race 
or color. 

II 
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6. That we oanstarrtly seek, in business 
and social contact, in religions teach- 
ing and spiritual fellowship, to be faith- 
ful "ambassadors for Ohrist," whose re- 
demptive love transoends and triumphs 
ovea- personal and racial barriers alike. 

Vll. Our Position on Indrustrial, 
Labor, or Agricultural Unions 

We believe that the principles of 
peace and noniresistanoe apply to every 
phase of life. Although nonresistance is 
a negajtive word, the doctrine is basically 
positive, aooompanied of course by the 
necessary negaitives. See Matt. 5:38-48. 

We recognize that industrial and la- 
bor unions have brought about great 
improvan:>en(t in the wonking conditions 
and salaries of their members. Bui we 
see also the vicious cycle created by 
resorting to force and power. Using 
evil to fight evil multiplies evil. 

Although large, impersonal corpora- 
tions may not be aooustomed to the 
brotherly approach (Rom. 12:10), we 
believe that nxxst responsible officials 
will still respond to an appeal on. the 
basis of mutual interest, social respec- 

13 
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tability, and good reason. Even if this 
fails, we still cannot ihave any part in, 
or cjontribute to, tihrougti organizational 
involvement and financial sui>port, the 
exercise of mob tactics and actual vio- 
lence frequently resorted to by such 
unions. The Bible teadies a better way. 
See Matt. 7:12; I Pet. 3:9; Epih. 4:31, 
32; II Tim. 2:24. 

"Do violence to no man" (Luke 3:14). 
"Not that we are suflScient of ourselves 
. . . ; but OUT sufiBciency is of God" (U 
Cor. 3:5). The ri^t of vengeance is 
His, not ours. Rom. 12:17, 19. 

These and many other passages of 
Scripture teach prindides not adhered 
to by unions, yet binding upon the 
Christian. We, who sub.soribe to the 
above stated principles, cannot bind 
o^irselves to any membership agree- 
ments or contracts that would involve 
us in the use of methods or practices 
contrary to New Te^stament teaching. It 
would constitute an unequal yoke, which 
is expressly forbidden. II Cor. 6:14. 

Therefore we strongly uirge: 
1. That our members seek employ- 

ment where union membership is not 
required. 

14 
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2. That farmers likewise rafrain from 
membership in farmers' unions, whicJi 
also thrive on coercive and sometimes 
destaiioHve methods. 

3 Tliat if and when xmians do take 
control, and if employment or market 
is restricted to imion members, we 
recommend a transfer of employment 
or market. 

Beyond tibis we see the possibility 
of one other alternative: namely, an 
agreement, or "Basis of Uoderstaniding,* 
such as, or similar to, the one prepared 
by a Mennonite General Conference 
Committee on Industrial Relations and 
approvad by tihe international oflBcials 
of both the American Federation of 
Labor (A.F. of L.) and the Contgress 
of Industrial Organizations (C.I.O.). 
These agreements provide that Mennon- 
ite empk>yees will: 

"(1) Contribute to a specified cause, 
usually son>e dbaritable or benevolent 
cause, a sum of money equivalent to 
the amount of dues p»aid by imion 
mamibers. 

(2) Refrain from interference with 
or resistance to union activities. 

16 
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(3) In case of conflict, resulting in 
a strike or sJmUar action between the 
union and 4Jhe empknyeT, maintain an 
attitude of sincere neutrality. 

(4) Abide by tihe regulations of &e 
shop and union witih regard to wages, 
hours, and working conditions [as long 
as suoh regulations do not violate 
Biblical principles]. 

The agreements provide tihait the 
union, on <lbe other hand, will excuse 
the nonresistant employee from mem- 
bership in the imion, payment of union 
dues, attendance at meetings, and other 
umion activitie.s . . ." See War, Peace, 
and Nonresistance, pp. 385, 286. 

"Prove all things; hold fast that which 
is good" (I Thess. 5:21). 

IS 
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STATEMENT OF GOD IN GHBIBT, MENNONITE (HOLDEBMAN GHUBCH) 

We have viewed with deep concern the prospect of a renewal of conscription. 
This is not alone because of its particular implications for us, especially for our 
youth, though these are of serious dimensions, uul also uecause we see it as part 
of a progression in which society is becoming increasingly violent. Conscription 
does impose its own specific problems, and we have taken some measures to in- 
crease our readiness to respond to such a development, should it come about. 

There has been, through the last several years, and increased emphasis on tne 
principle of peaceful nonreslstance according to the Scriptures in our teaching 
and preaching. In our general meetings, such as the annual business meetings, we 
have significantly increased the time given to consideration or these matters. We 
have attempted to maintain an awareness and concern among our young people 
on these issues. Nearly all of them have filled out and filed copies of Form 1, 
Record of Conscientious Objection to War. Activities that show a spirit of service 
have been encouraged and promoted. 

Attention has been given to the question of an alternative service program, 
should conscription be initiated. In that case, we would deeply desire the privilege 
of placing the draftees in rebuilding projects such as we have in Wichita Falls, 
Texas and in the Dominican Republic, or in a health care and child feeding pro- 
gram that we have in Haiti. Should there be a sudden need for such a thing, we 
could place about twelve young men quite quickly. We would think in terms of 
expanding these units as long as possible, if necessity retiulred it. We would in- 
tend to accommodate all our young men in church projects if possible. We have 
not given much consideration to the placement of young women if women should 
also be drafted, though we have projects where we could employ them. 

We have never really considered non-cooperation or nonregistration for our 
young men. We still feel that it is a generous consideration on the part of our 
government to extend the concession to conscientious objectors of not partici- 
pating in the military program. We believe that it should be highly appreciated, 
and that If an alternative is offered us that we can live with in time of con- 
scription, we need to accept that. If the situation should become such that we 
could no longer in a clear conscience give an alternative service, we would ex- 
pect to come to that decision on a conference basis. We would want our response 
to be a united one in which every one takes the same way. 

P.O. Box 127, 
Oakland, Calif., April 21,1980. 

Hon. ROBERT KASTENMEIEB, 
Bouse of Representatives, 
Washington, D.C. 

DEAR REPRESENTATIVE KASTENMEIEB, I understand that the House Judiciary 
Subcommittee on Courts may soon be holding hearings in Washington, D.C. on the 
question of legislation relating to draft resistance. I share your concern, as ex- 
pressed in your March press conference, that registration for the draft is likely 
to "create a whole new class of criminals." 

I have direct experience with legislation and court actions in connection with 
draft opposition. In 1967 I was a student at the University of California at Ber- 
keley. I helped organize a demonstration called "Stop the Draft Week" in which 
over 10,000 people came out to protest the draft and Viet Nam war. As a result of 
organizing that demonstration, seven of us were indicted for conspiracy. We be- 
came known as the Oakland 7. In a jury trial lasting 13 weeks during the spring 
of 1969, we were acquitted of all charges. 

Over the last year I have once again become active in opposition to registration 
and the draft. In the last several months I have had the opportunity to speak on 
many college campuses, to community and labor groups. There is widespread 
opposition to any draft registration plan given the current world situation. Liter- 
ally tens of thousands of young people are debating whether they should register 
for the draft at all. The government is indeed in danger of creating a whole new 
class of criminals. 

If your subcommittee is scheduling hearings or if you know of other appropriate 
Congressional bodies that wiU hold hearings on this question, I am available to 
testify. I would be happy to exrilain my exiwriences during the 1960's and share 
my perceptions of the views of today's youth on this question. 

You may contact me at the above address or phone me at (415) 652-4327. 
Sincerely, 

REESE EJBUCH. 
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BRIAN M. LTNOH, 
Jamaica, N.Y., Apnl 9,1980. 

Hon. ROBERT KABTENMEIER, 
Rayium House Office Building. 
Washington, D.C. 

DEAR REPRESENTATIVE KASTENMEIER : A March 27, 1980 article in the N.Y. 
Times noted that you will be holding hearings on the question of the President's 
draft-registration proposal, and that these hearings will begin sometime in mid- 
April. I am concerned about the question of draft-registration, as I see the 
present moves toward further militarization In this country to be detrimental to 
national and international "peace." Thus, I have been working over the past 
montlis to encourage others to register their opposition to draft-registration as 
part of my broader concern to engage others in a deeper consideration of the 
que.stion of developing peace. This has led me also to counsel many young people 
regarding the "alternatives" open to them should an actual draft be reinstated 
at any time. 

For these reasons, I am writing to you, first to let you know of my moral 
support for you in your own opposition to draft-registration, and also to ask 
for your help in obtaining as much up-to-date information about the various 
dimensions of the draft-registration question as might be available. Specifically, 
I would like to be in touch with current budget proposals etc. before the 
various House committees, and I would like to keep upon the results of hearings 
(such as those in the House Judiciary subcommittee of which you are the 
Chairperson) especially regarding the current status of the draft-registration 
question itself, and regarding the question of conscientious objection, as well. 

Thank you for your help, and please know that I am looking with much 
interest for the results of your subcommittee's hearings. 

Sincerely, 
BRIAN M. LYNCH. 

LoDi, Wis., April IS, 1980. 
REPRESENTATIVE ROBERT KASTENMEIER, 
Chairman, Bouse Judiciary Suhcommittee on Courts, Civil Liberties and the 

Administration of Justice. 
DEAR REPRESENTATIVE KASTENMEIER : We have written to you before to register 

our extreme opposition to any plan to institute a registration to the draft for 
either men or women. However, we wish to again submit our views in writing 
to the House .ludlciary Subcommittee on Courts, Civil LH)erties and .the Admin- 
istration of Justice at its hearing in Madison, Wis. on April 14,1980. 

If a registration or a draft should he instituted, we oppose governmental 
punishment of those persons who do not find the cause sufficient or who have 
an ethical objection to serving. Especially, the thouglit of any type of Imprison- 
ment is utterly abhorent and we would oppose it to the limits of our ability. 

Due to the fact that Congress and our President have failed to explore alterna- 
tive sources of energy (including solar energies) and we needlessly continue our 
dependence on foreign oil, we will not accept the proposed solution that we 
sacrifice our children's lives to insure a continued supply of that oil. We do 
not l)elieve economic considerations are a justification for military intervention. 
We will not cooperate with such policy solutions. 

Sincerely, 
HELEN A. SIEBERS 
THOMAS E. SIEBERS. 

ARLINGTON, VA., March 28.1980. 
Hon. ROBERT KASTENMEIEB, 
Rayhum House Office Building, 
Washington, D.C. 

DEAR MB. KASTENMEIER : Your recent attack on the proposal to renew registra- 
tion for Selective Service, based on an unofficial report by an Air Force reserve 
officer, cannot be left unchallenged. While I do not, of course, share your view 

about the necessity for renewing registration, certainly I respect your right to 
your views. But as a public official, I think it is incumbent to be straightforward 

In any presentation which is purported to be factual. To do otherwise I believe 
to be misleading. 
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since your views were so widely exposed In the pnbUc forum, I chose to 
respond In the same arena. I did want to give you the courtesy of showing you 
what it is that I have sent to a number of newspapers in response. 

Sincerely yours, 
ROBERT F. COCKUN, 

Major General, AU8 Ret. 
ARLINGTON, VA., March 18,1980. 

Enclosure. 

EDITOKIAI, PAGE EDITOB, 
Jfeic York Times, 
New York, N.Y. 

DEAR SIB: Representative Robert Kastenmeler (D-Wls.) has just "released" a 
report written by an Air Force reserve officer which claims that "more than 
half of the nation's draft registrants would seek conscientious objector status 
if faced with being called to serve. Mr. Kastenmeler is an avowed opponent of 
selective service and has chosen, in his zeal, to overlook some very cogent 
points alx>ut the report. 

The report was written based on experience during the immediate post-Viet- 
nam period when the politically-prostituted Selective Service System had not 
yet had a chance to recover from its misuse. If Mr. Kastenmeler had been 
objective enough to consider the abundance of new evidence about public support 
for a resumption of registration, he might have been less inclined to give the 
outdated report much credence. 

At one point in his statement. Mr. Kastenmeler asked what the i)enalties 
might be for failure to obey a call under the Military Selective Service Act. 
which is still very much in force. He knew, of course, that the law designates a 
penalty of up to a $10,000 fine and five years imprisonment. As severe as that 
is, the penalty is mild compared to that required by the Civil War national 
conscription act which considered any man who failed to report for service a 
deserter from the Army and made him liable to being shot. 

I would agree with Mr. Kastenmeler and others who decry the need to create. 
"A whole new category of felons," from those who will not answer the call to 
serve. It is a waste of the taxpayer's money to keep them in jail. For those who 
choose to ignore the obligations of citizenship, a far more fitting punishment 
would be to exclude them from some of citizenship's benefits, i.e.. welfare, federal 
aid to education, food stamps, guaranteed home loans, and so forth. Such a quid 
pro quo would be entirely in the American tradition. 

I know of no pools, nor any data from responsible persons, that Indicate a na- 
tional trend among affected youth that would support the contention made in 
the report. Of course, there will he some who will not serve, there always has 
been a small number. At least 60 percent of youth is in favor of registration and 
although ^0 percent are not in favor of registration, by no means does this mean 
they would not obey the law. 

For reasons I do not understand. Mr. Kastenmeler does not appreciate the 
sophistication, genuine concern and patriotism of the vast majority of .\mer1can 
youth who appear to be better informed and more sensitive to national and inter- 
national issues than he. It is absolutely demeaning to our youth to accept at face 
value the assertions of a vocal minority of our society who may themselves 
oppose registration but who pass their own minority views as a consensus. Surely 
Mr. Kastenmeler knows better. 

Sincerely yours, 
ROBERT F. COCKT-TN. 

Major Oencral, AXJ8 Ret. 

APPENDIX 2—ADDITTONAL MATERIAI^ PROVIDED BY WITNESSES 

1. BT THE NATIONAL ORGANIZATION OF WOMEN 

THE  REGISTRATION  AND  DRAFTING  OF  WOMEN  IN   1980 

/. JTOW's position on the current proposal to institute a compulsory registration 
of young people 

The drive to reinstate compulsory registration of young people and to ulti- 
mately reinstate the draft was begun almost immediately after the draft was 
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ended and the All-Volunteer Force (AVF) was created in 1973 (registration of 
young American males ended in 1976). Four reasons generally appear in argu- 
ments to reinstate the draft: (1) it would be required in the case of a major war; 
(2) the declining youth population will create serious problems in meeting per- 
sonnel requirements; (3) should a national youth training and work program 
be instituted, military service would be part of the program; and (4) consider- 
able savings in costs could be realized. Underneath the surface of these arguments 
are the racist and sexist attitudes which pervade our society, coupled with undis- 
guised economic exploitation. 

A fear frequently expressed is that the army is rapidly becoming a black man's 
army—34 percent of Army recruits in 1978 were black—with the unstated racist 
views that blacks are inferior "raw material" and therefore Inferior soldiers. 
Hand-in-glove with these racist attitudes are the sexist attitudes toward.s women 
In the military. Female participation in the military has increased dramatically 
under the AVF to a projected 13 percent of the active forces in 1983. Women 
constituted less than 1 percent of the draft army. 

Poverty has always been one of the features of military life, especially In the 
lower ranks. This situation has l)een somewhat mitigated in the AVF by the pay 
increases required to attract volunteers with the result that personnel costs, in 
the view of some, have made serious dents in funds available for hardware. A 
return to the draft is viewed, again by some, as the easiest way to reverse this 
trend. 

Myths about the All-Volunteer Force are abundant. Contrary to myth, the 
active forces of the AVF have been within 1.5 percent of the congre^onally 
authorized limits since 1974. The AVF has superior mental ability, is better 
educated, has less discipline problems, and has proportionally the same number 
of people from the lower economic levels, but a higher percentage of minorities, 
compared to the old conscripted service of the Vietnam War period. The Depart- 
ment of Defense itself in a December 1978 report stated in unequivocal terms 
that the AVF was superior to the drafted force. 

Why then the need to register? We are told it will show the USSR that we 
mean business, and that it will increase our ability to mobilize. Actually, regis- 
tration saves only a few days. And although it sounds strong to Americans who 
want to show that we are serious, in reality it proves nothing to the USSR which 
appreciates fully how little names on a list actually mean. 

NOW is against the registration of young people precisely because It is a re- 
sponse which stimulates an environment of preparation for war. Too many of us 
still remember the senseless killing and destruction in Vietnam—which we also 
protested—and believe that violence is the "ultimate solution" taught most 
typically to males in our society. We reject that solution, and believe that too 
many are willing to wage war with others' lives. National defense and self de- 
fense Is one thing; aggression for economic self-interest is quite another. To fight 
a war for oil is to deny that the inherent rights of all human beings must take 
precedence over the economic self-interest of a very few. We are committed to 
working for the day when our nation and our world priorities will be people—a 
day when our domestic problems are not solved by military aggression. 

If the objective is really to Increase the number of people capable of being 
mobilized In a short period of time and to improve the quality of the national 
defense, the easiest way to accomplish this without Increasing the war atmos- 
phere in the world and without involuntarily disrupting the lives of young peo- 
ple is to remove the sex discriminatory restrictions on women in the military. 
Without these discriminatory practices, women recruits would be In far greater 
supply and of a higher caliber than additional male recruits. Under existing 
practices, female numbers are depressed to a current 8 percent of the armed 
forces (programmed to increase to about 13 i)ercent by 1983). The current dis- 
criminatory practices are based upon outmoded concepts of both women's role 
and combat. Today's military is highly technological. The military Is more In need 
of brains than brawn. Moveover, physiological limitations go both ways: a small, 
agile person is more advantageous than a large, heavy person In many situations. 

What is the impact of sex discrimination on women in the current military? 
Women are given fewer educational, training and advancement opportunties 
than men in the largest single vocational training Institution in our country, the 
military. Approximately 83 percent of enlisted women are in the four lowest 
pay grades as compared to 68 percent of men. The four highest pay grades hold 
23 percent of enlisted men and only 3 percent of enlisted women. Officer training 
programs and many specialties are closed to women except in token numbers. 
Using even the most Inclusive measures, 75 percent of the positions In the mill- 
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tary are unavailable to women because they are defined as combat-related or 
because they are reserved to provide rotational and career progression slots for 
men. 

What would be the impact on women and the nation if women were excluded 
from the registration or ultimately from a draft? Currently, more women are 
capable and willing to serve than are recruited. Many more will be turned away 
to the detriment of women and the military if the limited progress toward equaUty 
in the armed forces is halted. Female numbers in the military would decrease 
or be held to current projections. During the last draft, women were held to 2 
percent of the armed services. A signal would be sent to the armed services 
that women do not have to be treated equally. Women serving In combat areas 
would simply be classified once again as non-combatants or civilians and asked 
to serve for fewer benefits and lesser training, as was done in the past. 

Women have always served. The que.stion is whether they will serve equally 
or at greater risk to themselves. In modem warfare, the front line and combat 
zone are diflicult to determine. People behind the so-called front lines are neverthe- 
less serving at great risk. Women are serving at even greater risk because they 
have less combat training. 

The modem military depends upon a high degree of technology. Not only in 
the modem civilian labor force do women fill many of the technically trained 
positions, but also in the current military. Women are simply necessary and the 
need for women is increasing as the supply of men decreases and the need for 
highly qualified and trained or trainable people Increases. 

The current debate over foxholes in Korea and the trenches of World War 
I is as obsolete to warfare in 1980 as the structured lines of the British Red- 
coats In the American wilderness. Warfare has changed and so has the position 
of women in education, training and the labor force. 

We will serve. We will serve, for one reason, because the military has difficulty 
attracting sufficient numbers of people who are educated and technicnily train- 
able. One half of the pool of talented and trained youth of our country is women. 
Moreover, many personnel categories required by the modern armed services— 
clerical workers, keypunch operators, computer speclalli'tB, comm\mlcations 
experts, administrative personnel—are more readily found already trained in 
the female population. If there is a true national emergency we will serve and we 
will do so In all capacities. The myth that we are not needed and not first class 
citizens must end right now. 

Those who oppose the registration and draft for females say they seek to 
protect women. But omission from the registration and draft ultimately robs 
women of the right to first class citizenship and paves the way to underpaying 
women all the remaining days of our lives. Moreover, because men exclude 
women here, they justify excluding women from the decision-making of our 
nation. 

When the word "protection" is used, we know It costs women a great deal. 
In this case, it fortifies a pattern of sex discrimination In our nation which 
manifests itself in many ways. One rape occurs every eight minute*. One out of 
every four American married women Is a victim of wife beating. Eight out of 
ten murder victims in the United States are female. Women earn 59^ for $1 a 
man earns in the same 40 hour week. The 13 million American women 65 years 
of age and over have an average income of less than $3,000 a year. 

Do women know violence? Yes: women are the most frequent victims of 
violence. We must not forget that the great wars in Europe have visited far 
greater hardship upon the civilian population, largely untrained and unprotected 
women and children, than upon the military forces of the combatants. 

Do women know hardships? Yes: the cost of discrimination to women is too 
dear—we pay with our lives. 

War is senseles& Nether the lives of young men nor young women should be 
wasted. But if we cannot stop the killing, we know we cannot choose between 
our sons or daiighters. The choice robs women as well as men. In the long and 
short run, it injures us all. 

//. The current role of women in the military 

Bctckground 

World War II—350.000 women served in many traditional role« and in non- 
traditional roles as pilots, truckdrivers, airplane mechanics, gunnery instructors, 
air traffic controllers, naval air navigators, etc. 
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1948-1967—Women were limited by law to 2 percent of the total enlisted serv- 
ices. Women officers were limited by law to 10 i)ercent of total enlisited women. 

1968-1972—As the result of military regulations severely restricting the posi- 
tions available to them, women remained less than 2 percent of the armed 
services. 

1973-1980—The draft terminated and the All-Volunteer Force was established. 
The armed forcee began to increasingly utilize women as a factor in making 
the All-Volunteer Force work. The number of women increased from 2 percent 
to approximately 8 percent of the total armed services today. Despite the.se 
increases, women continue to be restricted by law, regulations, practices and 
policies to a small fraction of the military. The restrictions are based largely on 
the excbislon of women from jobs defined as combat-related and the reservation 
of numerous slots for men for career progression and rotation purposes. 

Present Status of Women in the Military 

Quantity and diversity. 
Women comprise approximately 8 percent of the total armed services. Women 

are projected by the Department of Defense to be 13 percent of the armed services 
by 1983. 

Increised participation for women In the military has also meant increased 
participation for minority women although the only group of minority women 
currently fairly well represented is black women who comprise 19 percent of 
total enlisted women. Hispanic women are a little more than 3 percent of enlisted 
women and Native American and Asian American women are less than 2% per- 
cent. The restricted number of women officers and the token number of women 
promoted to truly significant rank is especially apparent when it comes to minor- 
ity women who have not even reached the level of tokenism. 

Women recruits are performing well in diverse military occupational groups 
including electrical equipment repair, communications and intelligence, other 
technical, administrative and clerical, crafts, service and supply, and medical 
and dental. 

Higher educational level 
QuaUty. 

With the growing complexity of the modern technological military, high school 
completion is the best single measure of potential to succeed in the armed serv- 
ices, according to the Department of Defense. A significantly greater percentage 
of women recruits have high school diplomas. 

1971 1972 1973 1974 1975 1976 1977 1978 

Percent recruits hl|h school iraduates: 
Female   
Male  

...     93.9 

...     68.3 
94.4 
66.8 

95.2 
66.5 

91.7 
58.1 

90.6 
62. S 

9L1 
66.7 8 91 

75 

> Not available. 

Higher military entrance examination scores 

Women recruits score on the average 10 points higher on entrance tests. 

Ekjual or higher promotion rate 

Women are being promoted at the same or higher rates than men in all military 
occupations open to women. 

Equal or better performance at military service academies 

Women have been admitted to the Army, Navy and Air Force Academies since 
1976. In this year's first graduating classes with women, the women's performance 
has equalled and often surpassed that of their male counterparts. 

Fewer disciplinary problems 

The average woman recruit is much less likely than a male recruit to become a 
discipline problem. Women lose far less time than men for absence without leave, 
desertion, alcoholism and drug abuse. 
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Physiological differences. 
On the average, American men are taller, heavier and stronger than American 

women. This fact Is cited as proof that men should dominate the military and be 
the only ones in combat roles. This unwarranted assumption ignores four major 
points: 

1. Size is not always a factor. 
Technological advances continue to diminish the importance of brute strength. 

The "person who pushes the button" may be in a combat role, but does not require 
extraordinary strength to carry out her/his duties. 

Even many of the "traditional" combat roles, such as those in the Air Force and 
Navy„ do not now and never have required the brute strength allegedly associated 
with combat. 

If the truth be known, in most close combat a gun is the great equalizer. And 
our experience in ground combat with Asian men {who are on the average smaller 
than American women) in Korea and Vietnam demonstrated that smaller men 
can be the victor because of skill or training. 

2. Size can be a factor—a plus for women. 
There is no reason behind the blanket assumption that "bigger is always 

better" in the military arena. The proliferation of advanced equipment installed 
in planes, ships, tanks and other land vehicles is turning "elbow room" into a 
scarce commodity. A soldier with a smaller physique becomes a valuable asset in 
these situations. In many cases, it is the small, lithe and agile soldier who can do 
the job more proficiently, escape the space more easily, and better fit the needs of 
today's (and tomorrow's armed forces. 

3. Weaponry and equipment can be adapted to fit the needs of the average 
female soldier. 

Our military has already faced similar needs in adapting U.S. military equip- 
ment for use by allied forces whose average sized male is smaller than the average 
American male. American industr>' has made great strides in adapting equipment 
and clothing originally designed for use by men in the construction and telecom- 
mtinications fields to fit the needs of the highly productive female worker in 
non-traditional occupations. 

4. Finally, the fact that the average man is stronger than the average woman 
does not mean that all men are stronger than all women. 

First, it has been proven that the differences narrow or disappear when women 
receive adequate training. And, more .significantly, no one disputes that .some 
women are stronger than some men. Assigning jobs by gender instead of by ability 
simply does not make sense. What it does make is a less qualified military. If the 
armed services are to operate to their fullest capacity, they must classify people 
by their ability to do the job—^not by their gender. 

Comlat Effectiveness 

The first myth to be dispelled is that women have not been in combat. According 
to the Women's Equity Action league Educational and Legal Defense Fund: 

"During World War II, 20,000 military women in the Army, Navy, Marine 
Corps and Coast Guard served as nurses, mechanics, truck drivers, parachute 
riggers, typists, radio operators, technicians and air traffic controllers. They per- 
formed bravely and competently under hostile fire. 

American military women landed on the beaches at Normandy, France as part 
of the 'D-Day' allies invasion. Army women travelled with the Fifth Army close 
to the front lines during the invasion of Italy. Army women also served in the 
South Pacific and North Africa. They received many military decorations for 
bravery, including the Purple Heart—awarded to those wounded by enemy fire. 

Nearly 100 Army and Navy nurses were prisoners of war for three years in the 
Philippines during World War II. 

Over 7,000 women served their country in Southeast Asia during the Vietnam 
War and received combat pay. Some of these military women died as a result of 
enemy action." 

Women have served and will continue to serve in combat environments under 
the same conditions, suffering the same risks and the same injuries as men. 
Playing the language game of classifying an army nurse or a Women's Air 
Service Pilot as noncombatant does not change the fact that they are in combat. 
The reality is that women have served and died for their country and will con- 
tinue to do so. The question is whether they will do so with the same training, 
benefits and salary as men. 
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In contrast to emotionalism and unsubstantiated generalities, many tests have 

been done by the armed services in the late 19708 to assess tlie capabilities of 
women in comltat roles: 

Women content in units force development te»t (MAX WAO) 

Purpose: To test tbe effect of placing women in combat sui^wrt and combat 
service support units 

Exercise: 72 hours under normal field conditions 
Results: The performance of men and women with no prior civilian experi- 

ence and equal military training was equal. 
The units' effectiveness was not impaired by presence of up to 35 percent 

women soldiers. Note: 35 percent was the maximum tested in this particular 
exercise; there is no evidence it is the actual "maximum." 

Reforger Exercites (Return of Forces to Oermany Exercise) 

Purpose: To test the performance of enlisted women in extended field 
situations. 

Exercise: A 30 day field exercise involving 1% weeks of war games in Ger- 
many. Ten percent of the combat support and combat service support units 
were comprised of women. 

Results: Women's skills were as good or better than the males. Women had 
the stamina and endurance to maintain performance standards in the field equal 
to those of men. Women were highly proficient. Women were highly motivated. 

Navy U.8.8. Banotuory 

Purpose: To test the effectiveness of women at sea 
Exercise: 60 enlisted women served on board the U.S.S. Sanctuary 
Results: Women performed every shipboard function with the same ease, ex- 

pertise and dedication as men. Morale was high. Response of male and female 
sailors was favorable. 

Operation Bold Eagle 

Purpose: A guerilla warfare and airborne assault exercise. 
Exercise: 150 women and 4000 men participated. 
Results: Women were exposed to the same hardship in the field as men and 

they performed very well. 

Army human engineering lab test 

Purpose: To test the ability of women to operate 105 and 155mm artillery 
howitzers. 

Exercise : 13 women oflSce workers participated in a three-week physical train- 
ing program and were then assigned to the "heaviest, noisiest job in the army." 
They loaded and fired the howitzers and met a tough rate-of-fire test of four 
rounds a minute for three minutes, then one round a minute for the 155mm and 
ten rounds a minute for tJiree minutes for the 105, followed by three rounds 
a minute on the same weapon. 

Results: The women were rated "professional, outstanding, and phenomenal.'' 
The above tests demonstrate that women are capable of performing satis- 

factorily or better in combat-related positions. Those who would restrict women 
from combat based on the fear that the quality of our military would be adversely 
affected should, rather, advocate women in the armed forces. Selection and 
training of soldiers based on at)ility rather than gender would result in a 
letter quality military than could be achieved by arbitrary exclusion of one- 
half the potential pool. 

Women soldiers lose less active duty time than men 

Myth: Women, because of pregnancy and menstruation, will lose more active 
duty time than men. 

lieality: The evidence is that there l.s little difference in the time lost by 
women and men and that, in fact, it appears that less time is lost by women. 

This is true even when pregnancy, the largest single factor in lost time for 
women, is included. 

The only definitive lost time study was done In the Navy and it shows that 
men lose twice as much time as women. 



Lost days as a 
total days ; 

1 percent of 
1 allaole 

Women Men 

0.09 
.02 
.05 
.07 
.03 

0.12 
.12 
.24 
.62 

0 
.37 0 
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COMPARISON OF LOST TIME FOR ENLISTED MEN AND WOMEN IN THE NAVY 

Lost time catetory: 
Alcohol abuse  
Drug use    
Unauthorized absence (AWOL)  
Returned deserters    
Abortion    
Pregnancy  

Total  .63 1.10 

The Retention Rate of Women Soldiers i» Higher 
Myth : Women are more likely to drop out of the service (because of pregnancy, 

marriage, or alleged lack of ability) thereby wasting valuable training invested 
in them. 

Reality: Women are being retained in the service at higher rates than men. 

PERCENTAGE OF 1971-76 ENTEREES STILL ON ACTIVE DUTY AS OF JUNE 1976 

Female Male 

Year of entry: 
1971  
1972  
1973  
1974  
1975  
1976  

Of those recruited in 1973-1976, 64 percent of the men remained on active duty 
as of June 1978 compared vrith 70 percent of the women. 

Economics of Women in the Military 

Opening the doors to more women in the military would prove cost-effective. 
The simple fact is that it costs far less to recruit high quality women than to 
recruit high quality men. 

Because of the restrictions on the number of women the services will accept, 
higtily qualified women are recruited without effort while less qualified men are 
sought with incentives and high cost advertising campaigns. Excluding enlistment 
bonuses, the costs for an Army recruit are: 
High quality men    $3, 700 
High quality women  150 
Low quality men  150 

Many people believe that the military spends more money per female recruit 
because of "difficulties" in training, bousing, clothing and recruiting women. This 
is simply not true. The average woman in the military co8t.s the Defense Depart- 
ment about 8 percent less than the average man according to an often-quoted 
study on Women and the Military by Binkin and Bach for the Brookings Institu- 
tion. The average annual per capita costs of providing medical care, housing 
and transportation are approximately $982 less for women than for men. 

Despite the sex discrimination which restricts them to few and truncated 
career paths, the military is attractive monetarily to many women. Especially 
for those women who pursue traditional careers, the average pay for enlisted 
military personnel far surpasses the average pay for civilian women who earn 
59^ for every $1 earned by men. The services, unlike the private sector, do pay 
men and women equally if they are of the same grade, longevity, and skills. I/ike 
the private sector, however, enlisted women are clustered In the lower pay 
grades and are under-represented in the higher pay grades. 

22.8 17.6 
28.0 23.4 
43.1 37.5 
61.6 58.3 
75.9 74.6 
87.7 87.4 

J 
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OOHPABIBOR   OF   MEAN   ANNUAL   EABNINOS   OF   CIVILIAN   TBAS-BOTTND   FDLL-TIME 
WAGE AND SALARY WOBKEBS WITH AT LEABT FODB TEABS OF HIOR SCHOOL BUT 
LESS THAN FOUB YEABS OF COLLEGE BY SEX AND AOE, AND MIUTABY ENLISTED 
PEBBONNEL BY AGE, CALENDAB YEAB 1975 

20000 

16000 

12000 
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4000 

Age:   lB-24 2 5-29 lU-34 3 5-j'J 10-44 45-49 50-54 

Source: Blnkln-Back Study—The Brookings Institution. 

CHARACTERISTICS OF MALE AND FEMALE RECRUITS! 

Mile FtlMit 

Characteristic: 
Averaie aie.:    
Percent married    
Percent black   
Percent Hispanic   
Percent hijn school graduates   
Percent still on active duty, June 30,1978  
Mariinal recruitini cost for hi(h quality army recruit. 

18 9 20.0 
1L6 11.6 
18.5 16.1 

6.^^ 
•3.1 
91.7 

64.0 70.0 
J3.70O {1^0 

I Fiscal years 1973-76. 
' Not available 
<1977 data. 

///. Registration and draft 
Registration means simply compiling a list of all people (male, female, or 

both) who happen to fall within a certain age category, e.g., 18 to 22 year-olds. 
It does not mean classifying these people as to suitability for military service. 
Thus registration is only a crude first step in generating an effective military 
force. Registration at the present time would save only 13 days of the months 
required to produce military personnel with even minimal training if a draft 
were to actually follow registration. This is the real effect of registration and 
its relevance to our military preparedness. 

A draft subsequent to registration would mean the classification, induction 
and training for military service of a large fraction of all young jieople in a 
certain age group. It is important to remember that every draft lias included 
exemptions and deferments. Although one can no longer openly buy one's way 



163 

ont of the draft as duriog the Civil War, large numbers of men are exempted 
because of their physical or mental condition, l>ecause they supt>ort more than 
a certain (arbitrary) number of family members, or because they possess criti- 
cal skills. Deferments have l)een granted for completion of education and train- 
ing and for employm^it in fields deemed vital to the war effort. Since our armed 
forces have been staffed on an all-volunteer basis since 1973, a draft represents 
a complete reversal in policy. 

Some would have us believe that the shortcomings of the All Volunteer Force 
have been so serious that the draft is the only recourse. How does the AVF 
compare to the pre-1973 draft military? A 1978 Department of Defense study 
of the AVF showed to be superior to the draft military with respect to: 

1. Educational Level—One measure of the increased educational level is the 
percentage of high school graduates. This has increased from 68 percent of those 
entering the ser\'iees in 1972, the last year of the draft, to 77 i)ercent of all 
recruits in 1978. Other measures, such as the percentage of the enlisted force 
with some college education, also show an increased educational level in 
the AVF. 

2. Mental Quality—Written test scores show that mental quality of recruits 
in the AVF is better than that in the draft era forces. One illustration of this 
improvement is the decrease from 14 percent to 5 percent of personnel in the 
lowest mental quality category during the years the AVF has been in existence. 

3. Discipline—Military discipline as measured by courtmartial rates, non- 
judicial punishment rates and desertion rates has steadily improved since the 
inception of the AVF. For example, desertion rates have dropped from 25 i)er 
1000 in 1973 to 18 per 1000 in 1977. 

Initial concerns that the AVF would be less representative of society as a 
whole than the draft forces have not materialized. Geographic representation 
and family income profiles almost precisely duplicate those of the draft. In both, 
the very rich and the very poor are under-represented. 

Since the inception of the AVF, however, minority participation in the military 
has increased significantly. The 1978 study of the Department of Defense on the 
AVF did not publish statistics on percentages of all minority service persons, but 
did publish this data for blacks. In the AVF, the percentage of blacks continues 
to increase, both in ofiScer and enlisted ranks. By the end of 1978, blacks com- 
prised 17 i>ercent of total active duty armed forces personnel: 19 percent of en- 
listed personnel and 4 percent of oflBcers. In the Army, blacks comprised 7 per- 
cent of officers, 29 percent of enlsited personnel, and 34 percent of new recruits, 
an all-time high. In fiscal years 19ft4 to 1972, before the AVF came into existence, 
blacks comprised an average of 10.8 percent of total enlisted active duty forces. 

The disproportionate numbers of black volunteers are partially the result of 
job discrimination and blocked mobility patterns in the larger society. Indeed, 
many civil rights leaders believe that a return to the draft would In fact threaten 
Job opportunities for blacks in the military. 

As to cost savings, in contrast to the claims that a draft force would be far 
less expensive, it was estimated in the 1978 Department of Defense study that 
the savings in returning to a draft force would be only aliout 0.2 percent of the 
Department of Defen.se budget. According to the 1978 Department of Defense 
study: "Considering that the career force has always been [staffed] by volunte- 
ers, the only savings one should anticipate are those associated with recruiting, 
paying, and training the first-term members. Those savings would be partially 
ofiset by the cost of operating the conscription system. Anual net savings could 
be as high as $250 million per year, not considering any change in pay rates." 

Pay rates are, however, a critical factor. Draft advocates may be planning to 
"save" money in per.sonnel by freezing or reducing pay at lower enlistment levels. 
The point is that the major way the draft cou'd result in significant co.st saying 
would lie through gross exploitation of draftees considering that junior pay is 
barely at minimum wage today. 

Considerable concern was expres.sed during plannine for the AVF that re- 
cruitment alone could not maintain the required .stafling levels. This has not 
proved to be the case. Since 1974 staffing levels in the AVF have l>een within 
1.5 percent of tho.se authorized by Congress. 

Other arguments for resuming the draft focus on the understaffed reserve 
forces. Department of Defen.se statements indicate that tlie origin of this prob- 
lem lies In the initial asumption by the military that the major problems in the 
All-Volunteer Force would be with the active components. These therefore re- 
ceive most of the management attention and the reserves were left to languish. 
Defense spokesmen have stated that increased attention to the reserves will 
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undoubtedly yield better results and that until such efforts are made It would 
be reckless to advocate conscription to fill vacancies in the reserve. 

The establishment of tiie All-Volunteer Force is In line with our tradition of 
using the draft only in time of war. Since no case can be made for any deficiency 
in the All-Volunteer Force, it Is legitimate to question the motivation of those 
pushing for a return to the draft. It is even more difficult to argue for the 
wasted expenditures and efforts of registration without a draft. 
IV. The registration and drafting of women 

NOW opposes the registration and drafting of anyone. The elimination of sex 
discrimination in the military would, In and of itself, markedly improve our 
national defense. However, to adequately utilize women, as volunteers or as 
draftees, sex discriminatory practices must be eliminated. In fact, if the current 
restrictive legislation, regulations, policies and procedures are maintained in the 
military, the percentage of women cannot Increase much beyond 15 percent 
whether or not there is a draft of women. 

If a draft and registration is instituted, NOW lielieves it must include women. 
As a matter of fairness and equity, no draft or registration that excludes one 
half of the population in 1980 simply on the liasis of gender could be deemed fair. 
Young people who have common aspirations, hopes and education will resent 
women being excluded. Women will pay with more limited opportunities and 
rights. Our nation will pay by limiting its resources. All will pay by the con- 
stant exclusion of females and their priorities from the nation's deeisionmaking. 

Any registration or draft that excluded females would be challenged as an 
unconstitutional denial of rights under the Fifth Amendment. Two developments 
since the termination of the Vietnam-era draft weigh heavily on the question of 
women's inclusion In any future registration and draft and lead to the conclusion 
that excluding women would be found unconstitutional. 

The first of the.se was the establi.shment in 1976 by the Supreme Court of a 
more stringent review standard for .sex-biased classification and the subsequent 
application of this standard to legislation containing sex-based clai^^dflcations. 
The second development is the consistently high performance of women in all 
military categories to which they have been admitted as the result of recent 
changes In military policy. 

There is no doubt that any attempt to institute registration and a draft ex- 
cluding women would result in legal action. There are also very substantial 
grouuds for believing tliat the courts would find any such attempt in violation 
of the Equal Protection Clause of tlie Fifth Amendment. 

Between 1980 and 1992 the pool of young males will decrease by almost 25 per- 
cent. This drop, coupled with the increasing complexity of modem weapons and 
the even more limited pool of technically trained or trninable youth, leaves 
little room for rational argument against women's increasing participation In the 
military, on either a voluntarv or involuntary basis. The military simply will not 
be able to operate without ntiliring women. 

Any draft, whether it includes women or not, will have deferrnents nnd CT- 
emptions liased upon such matters as ph.vsical and mental health, specialized 
skills, or family dependents and obligations. The draft has usually been ap- 
plied to young people, the overwhelming majority of whom are not married and 
do not as yet have family responaibilitle.s. In any case, if women were included, 
such exemptions would have to be written to l)e applicable to either sex. Con- 
gress would retain the power to define the exemptions from compulsory service 
which then would be applied to both men and women. 

The Issues of fairness, legality and need notwithstanding, the full Integration 
of women in the military cannot occur until sex discrimination is routed out. 
The April 1977 report of the U.S. Commission on Civil Rights found 140 pro- 
visions relating to the armed forces in Title 10 of the U.S. Code which contained 
sex-based references. Not until discriminatory regulations, laws, practices and 
policies are off tbe books will women gain equal access to the opi)ortunitles 
available in the military. 
F. fler diirrimination in thr military 

Sex discrimination Is rampant in the military. The single largest reason given 
Is the exclusion of women from combat roles. In reality sex discrimination in the 
military serves to protect male career lives and is based on stereotypic assump- 
tions alKMit the inferiority of women. 

In considering women in combat tbce have been two basic questions: (1) 
Should women be exposed to the conditions of combat and war, and (2) Will 
women In combat adversely affect the proficiency of the combat force? 
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Clearly, neither men nor women should be exposed to war. It Is obvious, how- 
ever, that without the establishment of a war-free society it is impossible to 
shield women Irom the violence of war either as civilians, soldiers, or as relatives 
or loved ones of both. 

Women, as members of the civilian population, have always suffered great 
damage as the front lines or war merge with their homes. If civilian women 
have ueeu unahle lo escape from war, it is surely evident that women in the 
military have been repeatedly exposed to combat conditions. Although women 
have been barred from enmbat on papers, they have often served in the midst 
of it, and Ijeen exiwsed to the same dangers and hardships as their male coun- 
iMparts. •Women's Air Service Pilots, nurses, medical technicians, and many more 
have served and died for their country. Womea are assigned to combat support 
and combat service support units, and function side liy side witli men. "Behind 
the lines" Jobs are hardly safe in a world where there are fewer and fewer 
known "lines." 

Moreover, the hysteria at the thought of sending women into combat must be 
placed in its proper perspective. In the last draft, less than 1 percent of the men 
eligible were inducted and subsequently assigned to a combat unit. If women 
were added to the pool, the statistical chance of an individual being drafted and 
assigned to a combat unit—whether or not there was a female combat ex- 
clusion—would be negligible. 

The second question that is inherent in any plea to keep women out of 
combat is whether the presence of women soldiers will lower the tightiug 
quality of the military. Again, clearly, women soldiers who have been trained 
have demonstrated their capabilities. The numerous tests cited in Section II 
are proof that those persons who serve in coml>at must be chosen on the basis 
of abiUty rather than gender If the military is to be as proficient as possible. 

Thus, it is clear that there are no genuine reasons to exclude women from 
combat. There are, however, grave effects on the opportunities available to 
military women based on the uimecessary combat re.strictlons. 

The chart below, entitled "Service Data Submission on Potential Use of 
Women," indicates the Department of Defense's explanation of restricted posi- 
tions for women. The single largest reason for closing positions to women is 
indicated in line B/C—combat and combat support. Combat restrictions do not 
now and never have "protected" women. They do assure that military womea 
can never reach the same posts as men or follow unlimited career paths. They 
do serve to restrict women from 43 percent of the total military positions. In the 
Navy, for example, limiting women to non-combat ships allows only a fraction of 
women to serve in a "warfare" specialty, thereby insuring inequities In career 
opportunities and assignments. 

Service data submission on potential use of women 
Percentage 

A—Total Positions  100 
B/C—Combat & Combat Support  43 
D—Net  A-(B/C)  67 
E—Rotation Base  7 
F—Physiological Limits  0 
G—Other Limits  23 
H—Open to Women H=D—(E-|-F-f-G)  27 
I—Women Utilized 1977  6 

Aside from combat restrictions, however, the chart tells a shocking story about 
discrimination against women in the military. Line E indicates that an addi- 
tional 7 percent of positions are reserved for men to provide a Iwse for sea/shore 
and overseas/continental U.S. rotations. Line G shows that yet another 23 per- 
cent of positions are reserved for other reasons. What are the other reasons? 
Slots reserved to provide career progression opportunities for men. I^lmitations 
on the concentration of women in various units. I^ck of available housing—the 
Air Force, for example, excludes women from 45 percent of Its overseas positions 
because of "unacceptable" facilities. The Air Force considers it "unacceptable" 
for men and women to share a common hall. 

Perhaps the most revealing line is line F. The military there states that no 
additional positions are excluded for physiological reasons. The armed forces 
are saying that aside from tho.se positions restricted because of their "combat" 
nature, there are no jobs in the military which women cannot perform because 
of size or strength. 
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The bottom line, using even this most liberal of measures, is dismal—a total 
potential of only 27 percent of military positions oi)en to women, and women 
today comprise even less at S percent (6 percent in 1977). 

Women's entry into tie military Is hampered by physiological restrictions. 
Height amd weight restrictions serve to assure that women remain frailer than 
men by Imposing lower weight limitations on women regardless of their bone 
structure or muscularity. The maximum weights for men and women six feet 
tall in the various branches of the military are indicated below : 

Maximum 
wei(ht for 

72 in Oiffertnc 
 e 

Army: 
Male  
Female  

Navy: 
Male  
Female  -    

Marine Corps: 
Male  
Female  

Air Force: 
Male  
Female   

There are clear inequities in the different limitations. Women are not allowed 
to weigh the same or even near the same as men regardless of their bone struc- 
ture. An Air Force regulation even allows further adjustment of the maximum 
weight allowance for men with large bone structure, but women with large bone 
structure are not granted any adjustment. 

To illustrate the problems that these restrictions can cause beyond the initial 
problem of being allowed to enlist, there is the regulation that provides that if a 
male or female in the Air Force wants to be a firefighter, he or she must be at 
least 5'6" and weigh at least 140 pounds. The maximum allowable weight, how- 
ever, for a 5'6" woman in the Air Force is 141 pounds. In other words, an Air 
Force woman 5'6" must be within one pound of her maximum weight allowance 
to be a firefighter. 

Yet another source of discrimination is the failure of the armed forces to pro- 
vide equipment and clothing adapted for use by women and men of small stature. 
The Defense Advisory Committee on Women in the Services (DACOWITS) rec- 
ommended in the fall of 1979 the adaptation of military clothing to suit women's 
needs. During visitations to military installations, DACOWITS found that there 
were "items of present field work and organizational clothing for women that fit 
women so poorly that they constitute health and safety hazards and are inap- 
propriate and non-functional." 

Finally, tliere is the problem of sexual harassment of women in the military 
which has assumed epidemic proiwrtlons. The entire range from verbal abuse to 
physical attacli can be found at any military installation. The attitude of some 
men is often one of resentment—that "this man's army" is being invaded by 
women who have no place in it. 

Some service men look upon service women as a sexual convenience and freely 
use ranli to proposition them. Official i-esponse to reports of sexual harassment 
is often non-response, the product of a "boys will l)e boys" mentality. Refusals 
on the part of women are often countered with charges of lesbiani.sm, redeemable 
for a less than honorable discharge. Discharge may result regardless of the 
veracity of the charge. 

Suspected homosexuality on the part of male and female military personnel 
constitutes grounds for discharge, with female personnel generally prosecuted 
more harshly than males. The waste of human talent and potential tJiat results 
from the military's irrational discrimination against lesbians and gay men is 
oppressive to the individuals involved and is not in the national interest. 

Beyond the discrimination against women who are actually In the military, 
there is lifelong discrimination against those women who are excluded from 
the military through no fault of their own. They suffer discrimination in the 
pursuit of governmental civilian jol)s because of veterans preference. Veterans 
are, liy law, given preferential treatment in federal jobs and most state jobs, 
both in hiring and promotions. Currently, l)ecause of past discrimination in the 
military only 2 percent of our nation's veterans are females. Considering that 
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the federal government alone has three times as many civilian positions as 
American Telephone and Telegraph (AT&T), the nation's number one pri- 
vate employer, this results in massive discrimination against females. There 
are more than 2.8 million federal jobs. More civilians worlc for the Department 
of Defense than for General Motors. And the Veterans Administration has 
almost as many jobs as Exxon and Dupont Corporation combined. Discrimina- 
tion against women in the military serves to injure all women in governmental 
employment and in salaries for their entire lives. To make matters worse for 
women, private employers are also encouraged by the government to provide 
I>reference to veterans. 

The effects of discrimination against women in the military cannot be meas- 
ured in dollars and cents alone. Being told they are unfit for combat training, 
that they need "protection," women are more readily victims of violence of 
every kind. Without training and the confidence that they can defend themselves, 
women live in daily fear of physical assault. One must ask, also, whether a would- 
be rapist might be less likely to attack a woman if he thought she had been 
trained as a Marine. 
Vi. Registration, draft and the equal rights amendment 

The present discussion about the registering and drafting of women is with- 
out an Equal Rights Amendment and without our nation being at war. For 
the past several years, without any international crisis, tlie discussion of re- 
gistering and drafting women has l>een a serious part of the drive to return to 
a drafted military. Whatever happens almut registering or drafting women 
in the short run, in the event of a real national crisis or war, women will be 
drafted (if men are) and will serve. 

Why? Because they are needed. Women today are an essential part of our 
nation's work force and are a key part of the trained and trainable technical 
pool of young people required to operate a modern military. Moreover, because of 
sex segregation in our labor force certain work categories, which are essential 
to the military, are overwhelmingly female. Women are a vital part of the ad- 
ministrative, computer, communications, medical and other technical personnel 
of this nation. Nurses, for example, will serve and will do so in combat areas. 
They deserve to be trained to defend themselves and their patients and they 
deserve to receive all benefits given other combatants. 

Discrimination against women in the military costs this nation literally bil- 
lions of dollars a year because bett.er qualified women are not recruited while 
less qualified males are and at much higher enlistment bonuses and costs. The 
combat restrictions serve to bar an entire sex from a wide range of career 
opportunities and to deprive our national security of vital personnel resources. 
Women in combat-related categories have been in combat, wounded and killed. 
But they have served at greater risk to themselves because they have not had 
adequate combat training. 

Discrimination against women in the military depresses opportunities, career 
paths, training and benefits for women. The military provides thousands of 
jobs, training programs and educational opportunities which are, for the most 
part, presently closed to women. Military pay which is, on the average, some 
40 percent higher than female civilian pay, could be the only way out of poverty 
for countless young women. Restrictions on women in the military, far from 
protecting them, serve to continue their second class citizenship, pay and op- 
portunity. And this discrimination exercised by the military affects women's 
employment opportunities and wages throughout their entire work lives because 
of veterans preference. 

The inarguable need for women in the military, coupled with the blatant 
and crippling discrimination against women In the military, dramatically dem- 
onstrates the need for the ERA. Women in the military have just as much right 
to adequate equipment, training, clothing, benefits and career progression as 
men do. The Equal Rights Amendment will guarantee women equal rights and 
would serve as the basis to eliminate sex discrimination in the military. 

Under the Equal Rights Amendment, the military's practices, regulations, 
statutes and policies that discriminate on the basis of sex would be held un- 
constitutional. People would serve in the armed forces^ according to their own 
abilities. The national defense would gain by increasing the size of the talented 
personnel pool at lower recruiting costs while women would have an increased 
number of jobs, training programs, and financial benefits. 

In the event of registration or draft under the ERA, men and women would 
register and be drafted according to their ability. Exemptions would be deter- 
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mined along equitable and necessary lines, e.g., physical or mental fitness, sole 
parent of dependent child, etc.—but not upon the basis of gender alone. Under 
the ERA, the very possibility of a need for a draft or registration would be 
reduced because the numbers in the available pool of recruits for the All- 
Volunteer Forces would double. 

The debate about whether women will serve in the military is over. They 
must serve, but at what cost to themselves? 

The debate over registering or drafting women only serves to underline the 
dramatic necessity for the immediate ratification of the Elqual Rights 
Amendment. 
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2. BT THE SELECTIVE SEBVICE SYSTEM 

(A) 

[Draft document presented to an interagency working group charged with 
preparing responses to a series of questions from Congress.] 

IMPROVING  CAPABIUTY TO   MOBILIZE   MILITABY   MANPOWEB 

Introduction 
Since 1973, the Armed Services of the United States have operated under an 

All-Volunteer Force (AVF) concept. Even though inductions under the Military 
Selective Service Act (MSSA) have l)een terminated, the Selective Service System 
is still responsible for providing the increased personnel necessary to man our 
Armed Services during periods of national emergency. The ability of the Selec- 
tive Service to support a military mobilization is of concern to the Administra- 
tion and the Congress. This report examines a numt>er of alternative Selective 
Service postures and sets forth a course of action to insure that Selective Service 
can, in a realistic, efficient and equitable manner, meet the emergency manpower 
needs of the Department of Defense. 
The Selective Service and the All-Volunteer Force 

In 1970, the President's Commission on an All-Volunteer Armed Force re- 
ported that they "unanimously believed that the nation's Interest wlU be (best) 
served by an all-volunteer force, supix)rted by an effective standby draft." (p. 56) 
Anticipating the advent of the AVF, the Congress, in 1971, amended the MSSA to 
provide that: 

The Selective Service System . . . .shall ... be maintained as an active standby 
organization, with (1) a complete registration and classification structure capable 
of immediate operations in the event of a national emergency and (2) personnel 
adequate to reinstate immediately the full operation of the system ... in the 
event of a national emergency." 
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In fiscal year 1973, the AVF became a reality. The last draft calls were issued 
in December 1972 ; statutory authority to induct expired in June 1973. On April 1, 
1975 the President suspended the requirement that those subject to the MSSA 
register with the Selective Service System. Classificatiou actions were terminated 
and local boards, State Headquarters, and appeal boards were closed in fiscal year 
1976. 
The Standby Selective Service System 

Under the AVF concept, the Selective Service is to provide a "standby" sys- 
tem to support a military mobilization. The system must be ready, without notice, 
to provide the untrained maniwwer that will be required to staff our Armed 
Services during a military emergency. The specific retjuirement—numbers of 
people and delivery schetlule—are established by the Secretary of Defense. 

In the mid 1970's, the Secretary of Defense established an induction require- 
ment which Selective Service believed they could meet with their existing sys- 
tem. In October 1977, however. Defense iucrea.setl the requirement and moved up 
the schedule. This change was based upon the worst case scenario in which there 
are no volunteers or enlistments from the delayed entry pool, and Selective Serv- 
ice provides the entire DOD requirement for untrained manpower. Table 1 con- 
trasts the original and the revised delivery schedules. 

TABLE 1.—DOD INDUCTION REQUIREMENT 

1st induction 
100,000 

inductions 

Total 
inductions 

in 6 mo 

Oriiinal             M-t-llO M-1-150 .. 
IM+60 Rnlsed               M-(-30 650,000 

Note: Mobilization day. 

The ability of the Selective Service to meet the revised schedule has been 
the subject of a number of recent critical reviews, including a major President's 
Reorganization Project Study. Each study concluded, as.did the then Acting 
Director of Selective Service in a report to the Congress (March 1979), that, 
Selective Service does "not presently have the capability to meet the Department 
of Defense wartime manpower requirements from our 'deep standby' status." 

A Report to the Oongrett 

The 1980 Defense Authorization Act required that the President address a num- 
ber of issues pertaining to military manpower procurement policies and the 
appropriate posture for a "standby" Selective Service. 

Specifically, Selective Service has addressed five issues posed by the Congress: 
The desirability and feasibility of resuming registration under the Military 

Selective Service Act; 
The desirabilty and feasibility of establishing a method of automatically 

registering persons under the Military Selective Service Act through a cen- 
tralized automated system using school records and other existing records, to- 
gether with a discussion of the impact of such a registration on privacy rights 
and on other constitutional issues; 

Whether persons registered under such Act should also be Immediately classi- 
fied and examined or whether classification and examination of registrants should 
be subject to the discretion of the President; 

Such changes in the organization and operation of the Selective Service Sys- 
tem as the President determines are neces-sary to enable the Selective Service 
System to meet the personnel reciuirements of the Armed Forces during a mo- 
bilization in a more efficient and expeditious manner than is presently possible; 
and 

Such other changes in existing law relating to registration, classification, 
selection and induction as the President considers appropriate. 

In addition, the Conference report accompanying the 1980 DOD Authoriza- 
tion Act charges that: 

"The President's recommendations with regard to the feasibility of estab- 
lishing a registration plan through a centralized automated system should spe- 
cifically address court decisions with respect to the requirement for issuing 
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Induction orders in the proper 'order of call', as well as those dealing with 
conscientious objectors, classiflcation procedures, and other relevant court 
decisions." 

"If the President intends to rely on post-mobilization registraton plans as the 
foundation of our mobilization capacity at time of emergency, then the report 
should also address the extent of testing of the plan that will be done, the ac- 
quisition schedule, and capability of computers and other necessary equipment, 
the extent of agreements with state election oflScials or other non-Federal 
agencies, the schedule for training Federal and non-Federal personnel who 
would be involved in registration, and the likelihood that induction orders is- 
sued under such a plan would survive potential court challenges." 

The basic problem facing Selective Service is, "How should the Selective 
Service System operate to meet, efficiently and equitably, the mobilization needs 
of the Department of Defense for untrained manpower?" In order to address 
this question, we examined a number of options which correspond to the alter- 
natives suggested by the Congress in the 1980 Defense Authorization Act. Spe- 
cific options considered were: 

1. A post-mobilization participatory (face-to-face) registration plan. 
2. Pre-mobilization participatory registration. 
3. Pre-mobilization participatory registration and classification and exam- 

ination. 
5. Non-participatory registration. 

Th4s Report. 

This report reflects the process undertaken to provide an answer to the above 
question and to choose a course of action designed to insure that Selective Serv- 
ice will be able to carry out its mission in support of the Defense Department. 
First, we examined the DOD requirement with regard to the Armed Forces 
Examining and Entrance Stations (AFEESs) capacity to process registrants 
for induction. This established a minimum responsiveness goal for Selective 
Service. Next, we examined five options and assess their ability to meet delivery 
requirements, and their costs. We reviewed the post-mobilization plans prev- 
iously submitted to the Congress and determine<l that major improvements 
could and should be made. We therefore developed a new post-mobilization 
system, dramatically different from the plan previously presented to tlie Con- 
gress, and determined its cost and responsiveness. Using this plan as a base, 
we provide for pre-mobilization registration, and estimated the added cost and 
improved responsiveness. We then considered classiflcation, and classification 
and examinations, and, again projected the marginal cost and improvement in 
responsiveness. Our analysis also considered non-pnrticipatory registration as 
an alternative to face-to-face registration. Our basic conclusion was that non- 
participatory registration is undesirable and that every participatory registra- 
tion option can more than meet the DOD manpower requirement. The post- 
mobilization option is by far tlie most cost effective, and least intrusive, and 
is the option chosen by Selective Service. The next section of the Report exam- 
ines that option in detail, and steps taken to build an efficient and equitable 
standby Selective Service System. 

The Standby Selective Service System presented in this report is markedly 
different from previous standby plans. We highlight the new system with respect 
to .seven subsystems which make up the registration/induction process. The 
major changes are (1) reliance on the U.S. Postal Service (USPS) to conduct 
face-to-face registration ; (2) the sort of registration forms by USPS into Random 
Sequence Numlers (RSN). the creation of computer data files in RS\ order and 
the accelerated promulgation of induction orders; and (3) the reliance on 
operating, inplace, testable. Federal infrastructures to support the Selective 
Service in an emergency, i.e.. Social Security Administration and Internal 
Revenue Service for "keypunch" support and DOD for computer, facilities, and 
personnel support. This support in no way c-ompromi.ses the administrative 
independence of the Selective Service and completely reserves for Selective 
Service the process by which claims for deferments and exemptions are 
adjudicated. 

We also provide an analysis of the new Standby Selective Service System to 
determine how flexible it is likely to be in meeting Defense's requirements. Our 
analysis considered (1) our ability to achieve a given schedule and (2) our 
ability to achieve a planned rate of production. The total registration/induction 
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system has the capability to meet the DOD Induction schedule even with con- 
siderable slippage in the assumed timetable or a failure of the Selective Service 
and/or the AFBES to achieve a given rate of performance. 

The report goes on to consider a number of additional concerns raised in the 
Conference Report and Statutory Changes with regard to the new post-mobiliza- 
tion plan. The report concludes with a Summary and Conclusions section which 
highlights steps already taken to ensure Selective Service's immediate ability 
to respond to an emergency military mobilization. 
The DOD requirements 

In 1977, DOD asked the Selective Service to develop the capability to start 
inductions within the first thirty days after mobilization (M+SO), and to deliver 
100,000 inductees to Defense by M+eo, with 650,000 inducUons to take place 
during the first six months of mobilization. This was based upon the worst case 
senario, namely that Selective Service would be the only source of untrained 
manpower. 

As noted, the DOD requirements are stated as "inductions" and as such require 
the closest coordination l)etween the Selective Service and DOD's Military En- 
listment Processing Command (MEPCOM). In the "induction" process, the 
Selective Service: 

Registers those subject to the MSSA. 
Determines the order of those who will be called for service. 
Orders registrants to take physical and mental examinations. 
Issues orders for induction. 
Classifies Individuals. 
Adjudicates claims for deferments, postponements, and exemptions. 

The Military Enlisted Processing Command, through their 67 Armed Forces 
Examining and Entrance Stations (AFEES) : 

Provides physical and mental examinations. 
Inducts qualified registrants Into the Armed Services. 

In order to understand clearly the Implications of Ihe Defense requirement on 
the Selective Service, we have worked with MEPCOM to determine the AFEES 
capability to process registrants during a military mobilization. Our analysis 
shows that the AFEESs have the ability to give at least 14,000 physical and 
mental examinations per day, 6 days per week during mobilization. This means 
that: 

Historical analysis indicates that depending upon tlie time of the year, the 
Selective Service Sy.stem must Issue as many as 35,000 Induction orders per day 
in order to guarantee that 14,000 registrants will reoprt to the AFEES to take 
physical and mental examinations. (Induction orders would be Issued ten days 
liefore an Individual is expected to report to an AFEES.) 

Based upon a historical 50 percent physical and mental examination accept- 
anace rate, the system can Induct 7,000 per day, 6 days per week. 

The AFEES could accept registrants as late as M -f 43 and still provide 100,000 
Inductions by M -|- 60. 

Earlier delivery of registrants to the AFEES would allow them to operate 
below mavimum capacity or the SSS/MEPCOM system to induct more than 100,- 
000 by M-t-60. 
Selective Service options. 

Selective Service considered In detail the five options in terms of the ability 
each provides to carry out our mission. Before describing the options and the 
resu'ts of our analysis in more detail, it is important to note thnt there are a 
numlier of features which are common to two or more of these options. The most 
important of these are: 

United States Postal Service will carry out the facr-to-fncr rerjistration.— 
USPS has agreed to undertake the task of face-to-face registration under all 
participatory registration options (Options 1, 2, 3 and 4). Tlie USPS Is attractive 
because it Is a single command infrastructure with facilities and personnel, and 
a commnnlcation/tran.sportation network extending to every corner of the coun- 
try. Postal locations are widely known. FSPS lias provide<i similiir ser\Mces for 
the Department of State (pa.ssport applications) and for the United States 
Immigration and Naturalization Service (alien registration). USPS is capable 
of storing registration forms to central locations for data iirocessinp. The ITSPS 
has also agreed to joint tests of their capability to register draft eligible indivi- 
duals. The first such test will be conducted later this year. 
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The Emergency Militarj/ Manpower Procurement System procedures will 6e 
employed wherever possible.—Both pre- and post-mobillzatiou participatory 
registration options (t and 2) will employ the procedures incorporated in the 
Emergency Military Manpower Procurement System (EMMPS). A major feature 
of EMMPS is that it eliminates pre-induction examinations and classification. 
After registration and a Random Sequence Number (KSN) lottery, all reg- 
istrants will be administratively classifled 1-A, ready for induction. Induction 
orders would be centrally issued in RSN order by the Director of Selective Serv- 
ice. After receiving an induction order, a registrant would either report to an 
AFEES for examination (and if found physically and menta.ly <iualified, would 
be Inducted,) or would request a deferment or exemption. Such requests would be 
processed by local boards. 

A new data processing system will support all options.—Everyone who has 
looked at the current state of the Selective Service has concluded that the ADP 
system is inadequate. In order to immediately provide the capability to register 
and Induct, the Selective Service and the Department of Defense have agreed 
that the United States Army Management Systems Support Agency (USAMSSA) 
will provide computer support for the operation of EMMPS. This is only an 
Interim step. A joint Selective Sen'ice/MEPCOM computer center is planned for 
the Fall of 1980. The joint center will provide a single computer facility com- 
pletely dedicated to the registration/induction process while preserving the 
operational and administrative independence of the Selective Service. 

The Selective SertHce field structure will be reactivated in accordance with 
the requirements of each option.—The Selective Service will recruit and train 
local and appeal board meml)ers and will provide for the establishment of area 
offices under all options. In an emergency (Options 1 and 2), the Department of 
Defense will provide selected facilities and personnel temporarily detailed from 
military recruiting commands to augment and support area office operations. 
If Selective Service undertakes pre-mobilization classification of registrants 
(Option 3), area offices will be established and staffed. 

Given these common features, the following discussion highlights the respon- 
siveness, cost, structure and operating procedures of the Selective Service Sys- 
tem under each option. (Cost and personnel requirements are based upon the 
assumption that the MSSA will be amended to require women to register with 
the Selective Service.) 

Option 1. Post-Mobilization Participatory Registration. The discussion of this 
option reflects major changes from the post-mobilization plans previously pre- 
sented by Selective Service. Our new plans provide that the USPS register one 
year of birth group (4 million men and women) four days after notification of 
mobilization (M+4). USPS employees will review completed forms, witness the 
registrant's signature, and provide the registrant with a copy of tie form as 
a receipt. Two weeks later USPS will begin continuous registration of 18 year 
olds. Selective Service will conduct a lottery on the evening of M+4. The USPS 
will sort registration cards by lottery number and forward sorted data to IRS 
and/or SSA regional offices. Selective Service reserve officers will be located at 
IRS/SSA regional offices and will receive and ensure the security of the registra- 
tion forms. The IRS/SSA will keypunch registrant data which will be trans- 
mitted to a central computer center. The Director of Selective Service, acting for 
the President and using EEMPS, will issue induction orders starting on M-)-7. 

Concurrently, 434 area offices will open at predesignated recruiting office loca- 
tions. Fifteen hundred pre-trained personnel will transfer from the Armed Serv- 
ices Recruiting Commands to Selective Service to augment reserve officers al- 
ready assigned to Selective Service. Area offices will provide administrative 
assistance to local boards. State Headquarters will also be reestablished to pro- 
vide administrative assistance to area offices. Regional offices will continue to 
support both. 

Under this option, Selective Service expects to exceed the current DOD require- 
ment for inductees. Registration will occur at M-|-4 and induction notices will 
be issued starting on M+7. Inductions will begin on M+17 at the rate of 7,(X)0 per 
day, the estimated capacity of MEPCOM. With this sustained rate, 100,000 
inductions could be made by M+35 and C.50,000 inductions by M-|-125. 

The estimated yearly recurring cost for this option, i.e., l>ase level cost to keep 
the Selective Service System in a true standby ix)sture, is $9.7M. 

Option 2. Pre-Mol)iUzation Participatory Registration. The I'SPS would conduct 
face-to-face pre-mobilization registration in largely the same manner as they 
would under emergency moliilization plans. Initially, USPS would conduct a 
start-up registration of one year of birth group (approximately 4 million 19 year 
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olds) over a period of about a month. Continuous registration of 18 year olds 
would start shortly thereafter. ReRistration would occur during regular CSl'S 
business hours at classified post offices. The IRS/SSA would key only the regis- 
tration data for the initial group. Data generated from continuous registration 
and change of address notices would !« processed by Selective Service. 

In the event of mobilization, the Director of Selective Service, acting for the 
President, would immediately classify registrants lA and begin to issue orders 
tor induction. Registrants would l)egin to report to the AFEES the morning of 
M+10, seven days ahead of the Option 1 schedule. 

As under Option 1, 434 area offices would be established at Recruiting offices 
upon mobilization, and the Recruiting Services would provide 1,500 pre-trained 
people to assist. 

Under Option 2, Selective Service could order sufficient numbers of registrants 
on M-day so that the AFEES could immediately induct 7,000 per day, the maxi- 
mum capacity of MEI'C'OM. At this rate, 100,000 inductions would be made by 
M+2« and 650,000 by M+117. 

Estimated cost for Option 2 is $11.3M in one-time costs and $23.8M in recurring 
costs. This is an additional $14.1M In annual recurring costs above the costs of 
post-mobilization registration (Option 1). 

The additional one-time pre-mobilization costs would be .$5.8M for the USPS 
to conduct the Initial registration and .?5.7M to the IRS/SSA to key these data. 
The increase in recurring costs would include $5.8.M to the USPS to conduct 
continuous registration, $4M for additional rent, travel, printing, reproduction, 
and other services. About $4.3M in additional costs would be for increased per- 
sonnel : three hundred twenty additional people would be needed in the regional 
offices to key and input registration cards to record address changes. Fifty-nine 
additional people would be needed for management, supen-ision and staff support. 

Option 3. Pre-Mobilization Registration and Classification. If the President 
directs pre-mobilization registration and classification, the Selective Service would 
modify its Emergency Military Manpower Procurement System (EMMPS) 
procedures. 

Under this option, the USPS would register individuals as before. Registration 
data for the first group would \ie keyed by the IRS/SSA. Four hundred thirty- 
four area offices would be established to handle follow-on data entry and would, 
in addition, work with local draft boards in classification. At the same time, 97 
appeal boards would be established. Registrants would be given continuous oppor- 
tunity to appeal or petition for change of classification. 

Pre-mobilization cIas.siflcation of registrants under Option 3 would not im- 
prove mobilization response times. First inductions would still occur at M-f-10. 
One hundred thousand inductions would be made by M-l-26 and 650,000 by 
M-}-117. The benefit of classification i)efore mobilization is not response time, but 
In a more orderly induction process, since orders would be issued only to those 
already classified. It should be noted, however, that individuals who did not re- 
quest reclasslflcation in the pre-mobilization period might still do so during 
mobilization. 

The additional costs Incurred by reinstating pre-moblllzation classification 
would l>e determined in part by the numbers classified. Two sub-options were 
considered: (1) classify only enough registrants to insure the delivery of 100,000 
(jualified Inductees, and (2) classify an entire year of birth group annually. 

In order to provide 100,000 qualified inductees. Selective Sen-Ice would classify 
approximately one million registrants. Additional staff would be needed to han- 
dle classification questionnaires, make and maintain registrant files, request 
additional documentation when required, decide administrative recIas.slfications, 
support local boards, update data bases, notify registrants of results, arrange for 
personal appearances, and respond to queries. The one-time costs would increase 
by about $2.6M and recurring costs would increase by ,$12.0M—$5.7M for in- 
creased systems support, $0.2M for ADP support, and $6.1M for additional 
personnel. 

If an entire year group (about 4 million men and women) is classified each 
year, total costs would increase significantly, but with no increase in responsive- 
ness. One-time costs would l)e about the same for classifying 4 million as for 
classifying one million. However, recurring costs would Increase—$23.1M for 
additional staff and $6.-lM for system support, e.g.. communications, rent, print- 
ing, travel, and services. About 1,800 additional people would be needed to han- 
dle the additional 3 million classifications, and another 450 people for manage- 
ment and supervision. 

fiR-.'t<;f; n  .  ftn 
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Option 4. Pre-Moblization Classification and Esamination. Under this concept, 
registrants with specified classification would l)e ordered to an AFEES for pre- 
inductiou examination. Those found acceptable would be availal)le for induction 
after a checli of physical status. Army regulations provide that physical exam- 
inations are valid for one year. If an individual i.s inducted within a year after 
his examination, only a physical Inspection is required. If the delay is more than 
a year, a new examination would be called for. 

Responsiveness would be improved because MEPCOM is able to process pre- 
examined individuals more quickly. Current estimates are that MEPCOM could 
accept up to 17,500 pre-examined individuals per day and that about 16,000 of 
these (92 percent) would be found acceptable and inducted. 

As with pre-mobilization classification, two sub-options are: (1) examine 
sufficient numbers' of classified registrants to insure 100,000 qualified inductees 
and (2) examine au entire year of birth group annually. In either ease, induction 
orders would be issued on M-day, and inductions would begin at M-(-10, initially 
at a rate of 16,000 per day. If a portion of a year group is examined, 100,000 
qualified males could be inducted by M-|-16 and 650,000 individuals could be 
inducted l>y M-f 18. If the entire year group is examined in the prc-niobilization 
period, then the total 650,000 inductions could be made by M4-56. Both cases 
exceed DOD's stated requirements for inductees. 

Under this option, additional cost* would be incurred by both the Selective 
Service and the Department of Defense. If a decision is made to examine only 
enough people to meet DOD's 60-day requirement. Selective Service would plan 
to order 600,000 registrants for examination. Additional Selective Service re- 
sources would be needed to process examination results, schedule transportation 
for the registrants to take examinations, answer queries, and schedule the addi- 
tional workloads for local boards. One-time costs would not increase In either 
case since area offices would already be operational. The additional recurring 
costs would total $11.4M If part of year group is examined and $58.3M if an 
entire year group is examined annually. 

The costs of the examinations would be borne l)y the Department of the 
Army. Tlie Office of tlie Army Deputy Chief of Staff for Personnel provided an 
estimate of 175.00 per examination based on the expected use of contract 
physicians. Re-examinations would cost about $10,000. Using these projected 
costs, examining part of a year group would cost about ?45M and examining 
an entire year group (approximately 3.6 million) would cost al>out .f266.0M. 

Option 5. Xon-Participatory Registration. The Congressional Budget Office 
(CBO) and the General Accounting Office proposed that Selective Service 
consider relying on existing computer files to form a list of draft eligibles 
instead of planning on a traditional face-to-face registration. We have studied 
this proposal in terms of (1) our alillity to construct a list of sufficient size and 
accuracy from which to induct the required personnel, and (2) the impact of 
such procedures on the Privacy Act, on other related statutes, on the MSSA, and 
on Con.stitutionnl <|uestions of etiual protection and due process. 

The Selective Service, in order to carry out the draft, needs the name, address, 
and l)irth date of males 8ul)ject to the MSSA. (If females were sul)ject to the 
MSSA, we would also need to know the sex of the registrant.) At a minimum, 
we need valid data (correct addresses) on sufficient numbers of people to insure 
we can induct the reiiuired number of people; 5:1 order to induct/induction 
ratio is planned. A master list must be available no later than M+20 to insure 
that we can deliver the first inductees to Defense by M-f-30. 

The most comprehensive data base available is the master Social Security 
Administration (SSA) file which contains all the needed data except current 
address. Based upon our survey of five BVderal agencies (Agriculture, HEW, Ju.s- 
tice. Commerce, and Tnmsury) ; and the Education, Motor Vehicle and Voter 
Registration agenciese in six states, we found tlie most comprehensive source of 
"current" address is the Internal Revenue Service (IRS). 

The Congressional Budget Office, using Department of Labor employment 
statistics, has estimated that 85 percent of the li)-to-20 year old popiUation work 
some time during each year, and therefore probably filed an Income Tax Return. 
The Bureau of the Census reports that the mobility rate of the prime age group 
(18-20) ranged from 16 to 34 percent during the period 1975 to 1976. Our best 
estimate is that, unless a master list is uixlated regularly, approximately 25 per- 
cent of the addre.s.ses will be invalid by the end of a year. A merged SSA/IRS 
list will be most accurate immediately after April 15, and will become progres- 
sively inaccurate until the following year's filing. Given our estimates of au 85 
percent IRS coverage and 25 percent mobility rates, a master list with "valid" 
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addresses may capture as little as 60 percent of the draft eligible population. This, 
however, appears to be .sufficient to meet DDD's induction requirements. 

As noted, any registration system must l)e able to provide a list in about twenty 
days. CBO indicates that these agencies "already have a major tape exchange 
program in effect, and they estimate it would talte about three to five days to 
merge the ttle.s. . . ." However, in resiKinse to inquiries from Selective Service, 
Social Security indicated it would take a month to deliveer tlie data, and IRS 
indicated two months to perform the match and create ethe merged Hie. It appears 
that in order to insure a master file, we should plan ou merging SSA and IRS data 
in the pre-mobilization period. 

While the construction of a master list from SSA and IRS computer flies is 
feasible, questions have been raised on privacy and constitutional guarantees of 
equal treatment and due process. All Federal agencies surveyed advised that not 
only would the Privacy Act of 1974 have to be admended, but prohibitions on 
individual agencies would also have to be changed. (IRS has specific prohibi- 
tions in 'Htle 26.) Moreover, IRS l)elieves that, "to use the Internal Revenue 
Service system for the purpose suggested would adversely effect our extremely 
important mis.sion in a number of ways. It may have a significant impact on 
compliance in the area of withholdings and return filings ... if withholding 
records are used in the military induction process, draft protestors would be 
presented with an irresistible temptation to become tax protestors." 

The Selective Service General Counsel has advised that uou-parlicipatory 
registration would require an amendment to the MSSA, and that in his view such 
an amendment would violate both due process and equal protection guarantees 
of the Constitution. 

Under pre.sent plans, not everyone eligible to serve is likely to be called. A sys- 
tem in which induction into military service is systematically reserved for those 
who have social security numbers, can be located ))ecau8e they have filed an In- 
come Tax Return, and have not moved, does not appear to lie a reasonable means 
for the Congress to carry out its purpose. This is particularly true since there 
are other ways open to the Congress—both pre- and ijost-mobilization face-to- 
faee registration—which guarantee due process under the law. The argument 
that merged computer flies will save money and avoid generational conflict does 
not appear compelling enough to violate Constitutional guarantees. 

It is often argued that face-to-face registration will not provide more names 
and addresses than non-participatory registration, and, therefore, the two sys- 
tems are equivalent. This does not appear to be correct. We estimate a face-to- 
face registration will provide a list over 90 percent complete comimretl to as 
little as 60 percent by means of computer merger. More importantly, as long as 
we give everyone a fair opportunity to register, we will legally account for 100 
percent of the population eligible tor military service under the MSSA, i.e., those 
who do not register are in violation of the law and subject to legal penalty. 

Non-participatory registration also appears to violate standards of equal pro- 
tection because two people who are identical, except that one recently moved, 
would be treated differently in terms of the probability they would have to sen'e. 
The administration of such a scheme would produce such disparity of treatment 
of persons similar in all legally recognized ways that there can be no question 
that there would not be equal treatment. 

In reviewing the above arguments, it is the position of the Director of the 
Selective Service that while it is technically feasible to construct a master list 
of draft eligible individuals, and meet the DOD requirements, such a system 
would be neither fair nor equitalile. Construction of a master list during peace- 
time raises serious privacy questions. Moreover, such a system would effectively 
excuse as much as 40 percent of the eligible population from military service. 
The system would not be perceived as fair or equitable and could be chal^entred 
successfully as a violation of the Constitution. For these reasons, the Director 
has concluded that a non-participatory registration scheme Is not a viable sys- 
tem for Selective Service. 

Recommendation 

Our analysis of non-participatory registration .suggests that while the system 
Is technically feasible it is not likely to lie perceived as fair or equitable and 
would l)e subject to serious Constitutional challenge. Moreover, such a system 
does not .seem necessary in light of the projected ability of all options to surpass 
the required DOD induction schedule. For these reasons, the non-participatory 
registration concept is not recommended. 

Our analysis of the various face-to-face registration options suggests that the 
post-mobilization plan is preferable. Table 1 shows the responsiveness, number 



176 

of pre-mobiUzatlon full- and part-time personnel, and initial and recurring costs 
for each option. The poat-mobilization option should substantially exceed De- 
of pre-mobllization full- and part-time personnel, and initial and recurring costs 
the least. While costs and staffing should not be the determining factor, the re- 
duced delivery time provided by the other options is redundant and unnecessary. 
The post-mobilizaUon option, 8ubje<'t to field testing later this year and the 
international situation at any time, is recommended as the basis for an effective 
Standby Selective Service. 

TABLE I.—SUMMARY OF OPTIONS 

New summary of 
options 

Postmobill-   Premobili- 
pOD re- zation reg- zation reg- 

Premobilization regis- 
tration with 
classification 

Part of 

Premobilization regis- 
tration witli 

classification and 
euminatlon 

Entire        Part of Entire 
quirement     istration      istration year group year group year group    year group 

Responsiveness; 
Ist inductions        M-t-30 M-l-17 M-)-IO M-(-10 M-t-10 M-(-10 M-HO 
100,000        M-)-60 U+33 M-(-26 M-(-26 M-t-26    M-f-17(6) M-H6 
650,000       M-(-180       M-(-124       M-j-ll?       M-|-n7       M-(-ll7       M-(-108 M-l-56 

Premobilization employment: 
Fulltime  116 495 1,080 2,885 1,535 4,960 
Parttime  715 715 300 100 200 0 

Premobilization costs: 
SSS initial  

SSS recurring  
ODD recurring  

Total  9.7 23.8 35.8 65.4 92.2 389.8 

11.5 14.1 14.1 14.1 14.1 

            9.7 23.8 35.8 65.4 47.2 
45.0 

123.6 
266.2 

Note: M—Mobilization day. 

Standby Selective Service System 

Calendar of Events 

In the event of a national emergency and the relnstltutlon of the draft, the 
Selective Service, operating under EMMPS, will initiate the following process: 
Time Event 
M The President declares a national emergency and orders that reg- 

istration be reinstituted. 
M+l-M+3   Civilians in specific year of birth groups are directed to their U.S. 

Post Office facility to register. 
M+4 The USPS carries out the registration and ships completed forms 

to regional postal processing centers. 
The Selective Service conducts a lottery after the registration has 

been completed and establishes the "order-of-call" based on Ran- 
dom Sequence Number (RSN). 

Selective Service area offices are opened under an agreement with 
the Department of Defense to turn over recruiting command 
facilities and personnel to Selective Service. 

M+5 The USPS sorts registration material by RSN and ships the cards 
to data entry facilities. 

M+6 The   Internal  Revenue  Service  and/or  the  Social   Security  Ad- 
ministration data entry facilities receive the registration cards 
and begin to keypunch the data in RSN order-of-call sequence. 
Keypunched data are transmitted to the central Selective Serv- 
ice computer. 

Congress authorizes the President to induct personnel into the 
Armed Forces. 

M+7 The Director of Selective Service pursuant to regulations issued 
by the President under Section 5(d) of the Military Selective 
Service Act (MSSA) issues orders for induction in the proper 
RSN "order-of-call". 

M+8—M+17    Registrants receiving orders for induction can: 
Report to AFEES for procesing, request an exemption or de- 

ferment, or do neither. 
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If a registrant reports to an AFEES, he will receive a phys- 
ical and mental examination, and if found fit, will be inducted. 

A  registrant may  request reclassiflcation  by  filing a  claim 
with an area office of tlie Selective Service. 

Under EMMPS, after a second order for induction had been 
sent, a list of those who neither appealed or reported to an 
AFEES wlU be sent to the Enforcement Division in the Depart- 
ment of Justice for appropriate action. 

H+18 The first inductees wll report to their assigned military train- 
ing bases. 

M-t-34 The system, working at maximum capacity and without de- 
lays, will have processed 100,000 Inductees. 

The schedule outlined above is substantially different from previous Selective 
Senice plans. We can highlight the new Standby System with re.spect to seven 
subsystems which make up the registration-to-induction process. The subsystems 
are: 

A registration process that is rapid and reliable. 
A method of entering registrant data quickly into an ADP system. 
An ADP system (hardware and software) that can handle the registrant and 

claims populations in the time required. 
A system for the promulgation and distribution of orders for induction. 
A claims process that can quickly insure all registrants' rights to due process 

are protected. 
A field structure than can support the claims process. 

Registration 
The Selective Service and the United States Postal Service have entered Into 

a Memorandum of Understanding which provides that the USPS will conduct a 
registration of up to 4 million draft eligible (two male year of birth groups or 
one male/female year of birth group) within 72 hours of notice. Postal employees 
will act as registars and check completed registration forms for accuracy and 
eligibility. They will sort completed registration cards by date of birth, deliver 
sorted cards to data processing sites, and undertake a continuous registration 
for those subject to the MSSA who were not required to register Immediately 
after mobilization. The two agencies have also agreed to work together to fully 
implementation plans, i.e., training and storage of forms, etc., and to test the 
system in August 1980. The USPS has also agreed that even without these last 
steps they could undertake an emergency registration within seven days. 

This agreement Is oased uijoii the lesults of a detailed analjsi-; of existing 
postal windows In each zip code area in three representative states, estimates 
of the twenty year-of-blrth population in each area and projected transaction 
times of 5 minutes and 2.5 minutes per registration. (Postal oflJcIals Indicate 
that their average transaction time is approximately one minute.) For example 
In the state of Illinois, using the most conservative estimate of five minutes per 
registration transaction, and without taking any special measures, there are 
.sufficient postal windows in 97 percent of the urban post offices and 98 percent 
of the rural windows. Postal officials have agreed that where there appears to 
be a lack of postal windows, they will open additional "windows" using tables 
and desks. In any event, postal facilities will stay open, so that no one required 
to register with Selective Service will be turned away. 

We have also entered Into an agreement with the Department of State whereby 
they will, operating from their overseas embassies and consulates, conduct an 
initial registration within 72 hours of notification and will transmit the data to 
the Selective Service Headquarters within 96 hours. 

Data Entry 

One of the most fundamental changes In Selective Service plans is the devel- 
opment of a new concept for conducting the lottery, entering the data Into the 
central computer and issuing the first order for induction. The previous plans 
required that an entire year group—2 million records—would have to be key- 
puncbe<l and verified before a lottery could be held and the first Induction notice 
issued. It was estimated that this would take 1,300 persons per day for ten days. 

In sizing the keypunch requirement, we found that, in fact, there was no need 
to input into the computer a complete year group before we held the lottery or 
Issued induction orders. The Important thing is that Induction orders are issued 
in Random Se<iuence Number (RSX) order. This can be done by ho'ding the lot- 
tery immediately after the close of registration, sorting the completed reglstra- 
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tlon forms according to RSNs—a task that the USPS has agreed to undertake— 
and entering registration data into the computer in RSN order. Under this con- 
cept, Induction notices can be Issued to the first Inductees while the registration 
data for those to be called later is still being processed. This "pre-sort" scheme 
substantially reduces the requirement for keypunchers by spreading the required 
work over the time available to Selective Service. 

We estimate that at a minimum, we need to process 35,000 registrations forms 
a day, and this would require about 115 keypunch operators compared with 
1,300 as previously planned. If we process more than 35,000 records per day, we 
would reduce the number of days it would take us to keypunch the registration 
data, but would not increase our ability to induct 

Under present plans, we will make use of the keypunch capacity of the Internal 
Revenue Service (IRS) and/or the Social Security Administration (SSA). Both 
agencies have agreed that in event of a national emergency, they could suspend 
part of their operations to support Selective Service. The IRS has over 4,000 
data entry terminals located in ten regional centers, which are conveniently 
located near USPS centers. During the tax return period of January to June, 
the IRS has about 6,000 data entry personnel onboard. During the non-tax period 
of July to December, the staff is reduced to about 1,500 personnel. The SSA 
advises that they could do the entire job using some portion of the 1,200 termi- 
nals located at Wilkes Barre, Albuquerque and Salinas. In order to provide a 
margin of error, both agencies have agreed to plan for a production rate of 100,000 
registration forms per day. 

Automatic Data Processing Support 

The present Selective Service computer center will not support a mobilized 
Selective Service System. Current hardware cannot be expanded to support 
EMMPS. In deciding how best to meet our computer needs, we considered that: 

Selective Service has an immediate need for a substantial computer capability 
upon mobilization. 

There is a very limited need for a computer during standby. 
Any new ADP system should facilitate the entire registration-to-induction 

order process. This requires that we consider MEPCOM's ability to process regis- 
trants in support of Selective Service, as well as our needs to support our area 
offices and local boards. 

To provide short term ADP capability, we have developed a plan that will 
ensure we have (1) an immediate capability to, in the least, process registration 
data and issue orders of induction : and (2), within a year, provide for improved 
interface with MEPCOM and our area offices. 

We have a formal agreement with the Department of Defense and the Army 
that the USAMSSA computer center will support EMMPS. The compatability 
of EMMPS and USAMSSA computer was tested and demonstrated in December 
107». 

The USAMSSA agreement is only temporary. As a longer term solution to our 
ADP requirements, we have also agreed that Selective Service and MEPCOM 
will develop a joint computer center, using a surplus IBM 370/165 computer 
belonging to Defense. We believe that a joint center has many advantages. It 
would reinforce the link between the two organizations, e.g., after mobilization 
the volume of data transmitted each day would be substantial and a joint facility 
would minimize delay and the need for an exi)ensive telecommunication network. 
It would put Selective Service on a computer solely dedicated to the military 
manpower procurement mission, and would help insure the coordination of man- 
power flows from Selective Service to AFEES. The joint computer center will 
also support our local boards through the 434 area offices. Computer terminals in 
each area office will be linked to the IBM 370/165 and would be used to input 
and update registration and appeals information. Current budget, and requests 
before the Congress, are sufficient to carry out our plans and develop a joint 
Selective Servlce/MEPCOM computer center. It will, however, be necessary to 
advance the procurement of terminals from Fy82 to FY81. Accordingly, we are 
asking for an increase in FY81 funds of $4.5M for this purpose. 

Promulgation of Orders for Induction 

Under EMMPS. there will be a single national draft call based upon random 
selection. Actual induction orders will be ussued by the Director of Selective Serv- 
ice, by direction of the President and under authority of .section 5(d) of the 
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MSSA. Using the Selective Service master registration file, which will be created 
and maintained by RSN, Induction orders will be transmitted as Western Union 
Mailgrams. Tbe Mallgrams will contain the following information: 

Identiflcatlon of the Inductee. 
Orders to report at a specific time to a designated AFEES. 
Information on procedures to follow if unable to comply with the induc- 

tloti order. 
Information on exemption and deferment rights. 
A simple cUjims form. 
The address of the inductees local board/area office to which claims should 

be sent. 
The area office, upon receipt of a claim will notify Selective Service Head- 

quarters and will pnx-e^s the claim according to standard Selective Service 
procedures. MEPCOM will also be notifle<1 of individuals ordered to AFEES and 
will report their status to ijelective Service Headquarters. 

ClaitM Procesging and the Selective Service Field Structure 

Under EMMPS, after receiving aji order for induction n registrant may apply 
for a deferment or exemption. It has historically been, and will continue to be, 
the task of local draft boards supported by Selective Service Area Offices to 
adjudicate such claims. It is imperative that a claims structure be in place when 
we start issuing orders for induction. Under present plans, this is likely to be 
as early as M-f-7 days. We are, therefore, developing plans and pr(x;edures for 
the selection aad training of local board members. We are requesting $1.1M in 
fiscal year 1981 and approximately $250K per year thereafter for this purpose. 
Included in these totals are funds for three additional full time positions for 
management of this program. 

We have also streamlined our procedures to reconstitute essential area offices 
In support of local boards. On November 28, 1079, the Deputy Secretary of De- 
fense and the Director of Selective Service agreed that, "in order to facilitate 
the operation of the Selective Service in support of the manpower procurement 
needs of the Department of Defense, we must better coordinate our planning and 
post-mobilization manpower system. In addition, it is appropriate tliat DOl), like 
other Federal agencies, provide support to the Selective Service during a na- 
tional emergency. Sucli .support from DOD might Lnclude b\it not lie limite<l to, 
computer and data processing, selected personnel and facilities. However, DOD 
should not in any way be involved In the process by which the Selective Service 
adjudicates claims for defennent or exemption." 

Selective Service has 715 military reservists who are a cadre to reactivate 
the system. We have also entered into an agreement with Defense to take over 
specific Armed Forces Recruiting Offices within 24 hours after mobilization. 
Moreover, 1,500 Recruiting Service personnel will augment the Selective Serv- 
ice reservists for about 45 days after mobilization. These personnel will be iden- 
tified by name, provided training and will participate in training exerci.ses and 
field tests. 

We have ordered a revision to this summer's annual training, in order to test 
these new procedures. We will "mobilize" each state headquarters and "rees- 
tablish" area offices. This should allow us to work out problems before NIFTY 
XIGGET 1980. 

AnalifliU 

The capability of the Selective Service System to Induct people Into the Armed 
Forces depends upon (1) achieving. In a timely manner, the .schedule of events 
and (2) achieving the appropriate rates of production in the various sulisy.s- 
tems, e.g., physical and mental examinations per day, etc. The robustness of 
the new plan is shown by comparing the following four figures. Each figure 
shows the number of males proce.s.sed on the vertical axis, the oalend ir of events 
'time) on the horizontal axis, each line is a different subsystem, and the rate 
of production for each subsystem is the slope of the respective line. 

Figure 1 shows how the system would work if Selective Service and the 
AFEESs achieved both the schedule and the planned production rates. As Is 
evident, first inductions start 12 da.vs ahead of tlie DOD timetable, with 100,000 
Inductees delivered to Defense on M-l-34. 26 days ahead of schedule. 

In order to examine the flexibility of the plan, we considered what would hap- 
pen if we achieved the .schedule ot events, but operated at the minimum rate 
necessary to meet the DOD delivery .schedule. In such a case, the data entry. In- 
duction orders, the AFEES subsystem could work well below their maximum 
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mobilization capacity (2 shifts, 6 days per week) and still not jeopardize the 
schedule. In other words, staff capacity required for normal pre-mobillzatlon 
operations, when expanded to a two shift. 6 day per week operation, can more 
than meet post-mobilization requirements, and provide a hedge against our fail- 
ure to achieve our schedule of events. The extent of this hedge is seen in Figure 3. 

Figure 3 shows that, if the AFEES operates at Its stated post-mobillzatlon' 
capacity of 14,000 mental/physical examinations per day, the Selective Service 
could issue its first induction order as late as M+32, 25 days later than origi- 
nally planned, and still provide 100,000 Inductees by M+60. 

The above example assumes a failure in the schedule or rate of production, 
I.e., a failure by the Selective Service or the AFEES. What if both failed? 
Clearly, there are combinations of failures in both parts that would result in a 
system wide failure. What is more important, however, is that substantial com- 
binations of failures In both systems which would be sustained without com- 
promising the delivery schedule. For example (Figure 4), if the USPS could 
not register until M+5 and data entry began not two days, but four days after 
registration (M+9) and Induction letters did not go out one day, but 
two days after kej^punchlng (M+11), and if we allowed fourteen days to re- 
ix)rt to the AFEES, Instead of ten days, the AFEES would still provide a hedge 
In meeting DOD requirements. In sum. over a reasonable range of failures in 
both the Selective Service and the AFEES, the system is capable of Inducting 
100,000 people by M-t-OO. 
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CONFERENCE REPOBT AND STATUTOBT CHANGES 

The 1980 Defense Authorization Act requires Selective Service to recommend 
"changes in existing law relating to registration, classification, selection and 
Induction." The Conference Report also raised a number of points relating to 
post-mobllizatlon registrations plans. Speeificallj': 

"Order-of-Call" Court Decisions.—There is some concern that under EMMPS, 
Selective Service might not issue induction orders In the proper order-of-call, 
and that the resulting legal challenge could stop the entire draft. The Selective 
Service General Counsel has reviewed pertinent court cases and has advised 
that even a successful "order-of-call" defense to a specific prosecution under 
the MSSA would not void the draft. Court decisions with respect to "order-of- 
call" merely reflect the well established rule that an agency must follow its own 
regulations. In the past rules and regulations v>'ere issued the National Head- 
quarters, the individual State Headquarters, and the over 3,000 local boards 
with the result that local boards inadvertently did not always follow our rather 
complex procedures. The order-of-call defense is less likely to be successful In 
the future because under EMMPS we will have a single order-of-call controlled 
from National Headquarters operating under a single set of simplified rules 
and regulations. 

Extent of Testing the Plan.—The Memorandums of Understanding with sup- 
porting Federal agencies provide that we test procedures in August 1980. We 
have also restructured the summer training to test our ability to mobilize State 
Headquarters and reestablish area oflices. Selective Service re.serve officers will 
visit the Armed Forces Recruiting Oflices scheduled to support Selective Service 
dviring a mobilization. Equipment and personnel in these oflices will be inven- 
toried and local contacts with GSA, OPM, USPS and the telephone comi>any 
will be made. The FY81 budget also has funds to allow Selective Service to fully 
participate in NIFTY NUGGET 80. 

Computer Capahitity.—The EMMPS program is Installed on the Defense De- 
partment's USAMS8A computer. In an emergency. Selective Service could register 
and induct. We have also provided funds in FY80 and FY81 to take over a 
surplus DOD IBM 370/165 computer and have agreed to develop a joint SSS/ 
MEPCOM computer center. We will request additional FY 81 funds, originally 
programmed for FY82, to purchase 434 computer terminals to fully support our 
local boards and area oflices. This will provide a computer network completely 
dedicated to military manpower procurement and processing and will not only 
Improve the registration/induction process, but will insure a rapid adjudication 
of all claims. 

Agreement with state officials and other non-Federal agencies.—Under oar 
new p'ans. the Selective Service does not rely on any agreements with either state 
or non-federal agencies. 
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Schedule for training Federal personnel in registration.—Each Memorandnm 
of Understanding with a supporting Federal agency provides that personnel will 
be trained on appropriate aspects of Selective Service procedures. Selective Serv- 
ice. USPS, IRS and SSA will review registration forms to insure that they are 
compatible with normal operating procedures. 

lAkelihond that induction notices would survive potential court challenges.— 
The Selective Service General Counsel has reviewed all post-mobilization plans 
and procedures. Sections 5(a) (1) and 10(b) of the MSSA imply that local draft 
boards shall issue induction orders. At the same time. Section 5(d) of the Act 
authorizes a uniform national draft without regard to local boards whenever the 
President prescribes the use of the lottery. The section places the issuance of 
Induction orders under such rules and regulations as prescribed by the President. 
Selective Service plans, through the EMMPS procedures, to issue induction 
orders under authority of this section and is developing updated regulations. 
To insure that the authority to issue induction orders is completely unambiguous. 
Selective Sen'ice recommends a statute change which will specifically grant the 
President anthorit.v to issue induction orders under Sections 5(a) (1) ; 10(b) ; 
and5(j) of the MSSA. 

The General Counsel has advised that the registration and induction system 
may be vulnerable to legal challenges if a claims structure was not in place at 
the time of induction. Accordingly, we are planning to undertake the selection 
and training of local board members in fiscal year 1981. 

The General Counsel has also advised that to meet current Constitutional law 
requirements of equal protection, any system of registration for and induction 
into the armed forces must include both men and women. Accordingly, the Selec- 
tive Service is recommending an amendment to the MSSA to provide for the 
registration and induction of men and women. 

At this time we know of no other legal questions pertaining to a post-mobiliza- 
tion registration plan. 

Registration and Induction of Women.-—The Selective Service and the Depart- 
ment of Defense agree that any future draft should be applicable to both men and 
women, because (1) it would be Inequitable to restrict registration and induction 
to men since women can and currently do fill substantial, essential military re- 
quirements ; and (2) the evolution of substantial relationship standards of equal 
protection in gender renders an all male draft constitutionally suspect. 

The Department of Defense has also advised that under the present state of 
the law, they assume the validity of current gender based combat restrictions, 
whether accomplished by statute or policy. In recognition of present combat 
restrictions, DOD has proposed, and Selective Service supports, a change to the 
MSSA to provide standby Presidential authority to register and classify both men 
and women, to randomly Induct men only in sufficient numbers to fill combat 
positions and to maintain a replacement pool for those positions, and to ran- 
domly Induct men and women on an equal basis to fill non-combat positions. We 
have been advised that given the above. Defense would not require women within 
the first 60 days, i.e., they would not be part of the 100,000/M+60 requirement, 
and that 80,000 women would be required over the period M+90 to M+180. 
These women would be part of the total 650,000 six-month requirement. 
Summary and conclusion 

The Selective Service, over the last several months, has completely revised 
the plans by which it will register and induct draft eligible people into the 
Armed Services. We l>elleve that we now have a capability to respond in an 
emergency. The changes which have provided this new capability are: 

An agreement with the United States Postal Service to conduct registration 
at their 34.000 postal offices throughout the United States, and with the De- 
partment of State to conduct registration overseas. 

An agreement with the Internal Revenue Service and the Social Security 
Administration to keypunch completed registration forms. 

A procedure to expedite the induction process by sorting and processing 
completed registration forms in Random Sequence—I.«ttery number order. 

The development of a simplified procedure to issue Induction orders, claims 
Information and forms. 

Agreements with the Department of Defense to : 
Support the Emergency Military Manpower Procurement System (BMMPS) 

on an Army computer until we can build a joint SSS /MEPCOM computer center, 
which will be completely dedicated to military manpower procurement and 
processing, peace and war. 
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Provide to Selective Service, 434 Armed Forces Recruiting Stations and 1,500 
personnel to facilitate the reestAblishment of area offices. 

While an immediate reactivation of the system, incorporating these changes, 
would be difficult and could not be accomplished in the minimum times sug- 
gested in this report, the actions already taken should enable us to meet the 
minimum needs of the Department of Defense. Selective Service is committed 
over the months ahead, working with supporting Federal agencies, to refine 
our plans, develop operating procedures, train personnel and test our ability 
to meet the emergency military manpower requirements of the Department of 
Defense. 
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RECOMMENDATIONS 

FOR 

SELECTIVE SERVICE REFORM 

EXECUTIVE SUMHARy 

On November 9, 1979, the Defense Authorization Act of 1980 
(P.L. 96-107) became law.  Section 811 of that Act called for 
the President to send to the Congress a plan for the fair and 
equitable reform of existing law providing for the registration 
and induction of persons for military service.  The Congress 
asked for a review of ten issues that have been grouped into tne 
following broad topics: 

Revitalizing the Selective Service System 

Induction authority 

Meeting the Armed Forces' personnel requirements 

- National service 

To review these issues, the Administration convened an 
interagency task force that examined initiatives to maintain and 
improve our active and reserve Armed Forces, and our capability 
to mobilize trained and untrained manpower in the event of a 
national emergency.  This report presents the findings of tne 
interagency task force. 

REVITALIZING THE SELECTIVE SERVICE SYSTEM 

The active and reserve forces were never intended to fight 
without augmentation by draftees in the event of a major national 
emergency.  Since 1973, however, the Selective Service System 
(SSS) has been reduced to a planning and training organization of 
less than 100 full-time personnel supported Dy reservists.  The 
capability of a standby SSS to process untrained manpower as part 
of a potential mobilization has been a source of concern. 
Therefore, a variety of steps are called for to enhance the 
Selective Service System's capability to mobilize manpower. 

In his State of the Union Address on January 23, 1980, the 
President called for revitalizing the Selective Service System. 
He announced his intention to resume registration in mid-1980 for 
all those born in 1960 and 1961.  Those who will turn 19 during 
1981 will register in January, and continuous registration of 
18-year olds will also begin in January. 



191 

2 

To register, an individual will fill out a simple form (name, 
address, sex, birthdate and social security number) at a local 
post office.  After the SSS receives the form, the registrant will 
be sent an acknowledging receipt.  No draft cards will be issued. 
No classification or examination of the registrant will be 
required. 

The President would have to seek additional authority from the 
Congress before anyone in the pool of registrants could be 
inducted into the Armed Forces. He has no intention of doing so 
under present circumstances. 

The decision to revitalize the Selective Service System and to 
renew registration will substantially improve the selective 
Service's ability to respond.  While the system will still be in 
"standby", there will now be an actual registration, rather than a 
registration contingency plan.  The other components of the system 
will also be improved.  The steps to be taken Include providing 
the computer capacity to process data on the registrants; 
developing a process for recruiting and training local draft board 
members in the event of a mobilization; and planning a system for 
processing claims and appeals. 

Selective Service has provided for interim computer processing 
adequate for registration and for any contingency that may arise. 
Selective Service has also developed a long term plan for a joint 
computer center to be shared with the Defense Department's 
Military Enlistment Processing Command.  Registrant records within 
this computer center would be accessible only to authorized SSS 
employees.  In the event of mobilization, the Emergency Military 
Manpower Procurement System assures an orderly process from 
registration through examination and classification to induction 
and training. 

To plan for the availability of trained local boards, should 
mobilization ever be necessary, the SSS will work with the 
Governors over the next 18 months to develop a process for 
recruiting and training members of local boards.  The boards would 
thus be prepared to process claims and appeals.  This would insure 
the equity of the process. 

The local boards would have to be supported by area offices, but 
creating and staffing these at the time of mobilization would be 
extremely difficult.  Hence, the plan provides that the SSS would 
use space in 434 military recruiting service offices at 
mobilization.  SSS would also use computer terminals in the 
recruiting offices.  Their staffs would be pre-trained and ready 
to carry out the SSS mobilization mission. 
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Carrying out these steps requires that the President's FY 1980 
supplemental and 1981 amended budget requests for the Selective 
Service System be enacted, 

INDUCTION AUTHORITY 

Congress asked that three questions be examined concerning 
Presidential authority to Induct people into the Armed Forces: 
The desirability of legislation to provide the President with 
induction authority in peacetime; whether there should be an 
Individual Ready Reserve (IRR) draft; and whether registration and 
conscription should extend to women. 

With respect to the first question, the need for induction 
authority has been, and should continue to be, a matter of mutual 
agreement between Congress and the President.  In any 
mobilization, the Administration would immediately submit 
legislation to amend the Military Selective Service Act to allow 
the President to begin inductions from the existing list of 
registrants. 

The second question relates to manning our forces.  The Individual 
Ready Reserve is a primary source at mobilization of pretrained 
individuals to bring forces to wartime strengths and to provide 
replacements for casualties. 

The transition to an all-volunteer force brought longer periods of 
active duty for individuals, and reduced the period of reserve 
obligation and number of people serving in the IKK, 

The FY 1981 Ready Reserve program concentrates on strengthening 
the Selected Reserve units so fewer Individual Ready Reservists 
would be needed to fill out these units in time of mobilization or 
war.  Steps are also being taken to strengthen the IRR to correct 
the current shortfalls. 

The appropriate mobilization manpower levels could be maintained 
through a voluntary system or through an IRR draft.  In a 
peacetime situation, an IRR draft is neither necessary nor 
desirable and initiatives are underway to build such forces to 
appropriate levels without it. 
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The third Induction authority issue the Congress has posed is 
whether women should be subject to registration and induction 
under the Military Selective Service Act.  The President has 
decided to seek authority to register, classify and examine women 
for service in the Armed Forces.  There are 150,000 women serving 
successfully in the Armed Forces today, and by 1985 it is 
estimated that there will be approximately 250,000 women in the 
Armed Forces. 

However, the number of women who could fill needed job 
classifications in mobilization is dependent on military policy 
and legislative restrictions. 

Under current military policy, women are not assigned to jobs 
involving close combat.  The Secretary of Defense has stated his 
Intent to continue that policy. 

There are now also legislative restrictions involving the use of 
women in the Navy, Marines and Air Force.  This Administration has 
asked Congress to remove the restrictions in order to allow the 
DOD discretion in deciding the best use of individuals in military 
service.  The Administration has stated that even absent 
legislative restrictions we would continue a policy of not 
assigning women to close combat positions. 

A substantial number of support jobs must be reserved for men so 
that they will be available if needed as close combat 
replacements.  These factors would limit the number of women 
needed in the event of mobilization and thus prevent men and women 
from being inducted in equal numbers.  Equity can be achieved oy 
registering both men and women and then providing that they serve 
in proportion to the ability of the Armed Forces to use them 
effectively.  Conscriptions would be based upon actual military 
personnel needs at the time. 

MEETING THE ARMED FORCES' PERSONNEL KEQUIREMENTS 

In a national emergency, strong, well-trained active and reserve 
forces are essential. 

The Administration has taken several steps with respect to the 
active forces to insure that we maintain our strength.  Over the 
past three years, in spite of a difficult recruiting market, 
enlistment of high quality volunteers has remained high, 
first-term attrition has declined, and retention rates at the 
first reenlistment point have increased.  In 1979, the services 
achieved a personnel level of 98.5 percent of authorized active 
duty strength.  This is in line with levels over the past five 
years.  However, the Department of Defense remains concerned about 
its ability to continue recruiting enough people of high mental 
ability and educational attainment.  This is particularly true tor 
the Army because it fares worse than the DOD average with respect 
to both of these rough measures of recruit quality. 
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Sustaining the AVP is not only a matter of attracting new 
recruits.  It also depends on the Services' ability to retain 
personnel of high quality.  Reenlistments must provide for a force 
of experienced career military personnel in order to operate and 
maintain an increasingly complex force.  Service members who 
joined the AVF in the early years are remaining beyond their 
initial obligation at a satisfactory rate.  First-term 
reenlistment rates have increased substantially, from 24 percent 
in 1973 to 34 percent in 1979.  An even greater increase in 
first-term retention -- particularly in critical skill areas — is 
the keystone of our strategy to reduce the need for new recruits. 

While retention of first-term personnel is encouraging, retention 
of career personnel is a matter of concern, especially in tne 
Navy.  To aid in recruiting and retention, the 1981 budget 
includes an increase of $500 million for larger enlistment and 
reenlistment bonuses, expanded bonus authority, improvements in 
pay and benefits and increased travel allowances. 

As for the Ready Reserve, Selected Reserve strength increased over 
19,000 during 1979, for the first net gain in total Selected 
Reserve strength since 1974.  None of the Reserve Components 
declined in strength.  Most of the overall strength increase was 
due to improved retention; however, the Naval Reserve, Array 
Reserve and Army National Guard experienced significant increases 
in new recruits.  Use of full-time recruiters and other actions 
taken to improve both recruiting and retention are expected to 
produce further increases in Army Guard and Reserve strength in 
1980.  Continued increases in unit strengths are projected in 1981 
and beyond.  Emphasis is being placed on better utilization of 
trained personnel and on more intensive and effective unit 
training programs.  These include proposals to allow Guard and 
Reserve units to participate in major training exercises and 
overseas tactical deployments for training. 

Finally, the Individual Ready Reserve strength of the Army 
increased by 16 percent in 1979, and is expected to continue to 
grow. 

NATIONAL SERVICE 

The Congress required that we examine and make recommendations 
with respect to: 

"The desirability, in the interest of preserving 
discipline and morale in the Armed Forces, of 
establishing a national youth service program 
permitting volunteer work, for either public or 
private public service agencies, as an alternative 
to military service." 
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The four generic models examined in the report are: 

Voluntary broad-based national service 

Compulsory broad-based national service 

Voluntary targeted national service 

- Compulsory lottery-based national service 

We recommend against any national compulsory domestic service at 
this time.  We note that the volunteer force is adequate to meet 
projected defense personnel needs; that through programs operated 
by ACTION, Department of Labor and other agencies. State and local 
governments and the private sector, opportunities for voluntary 
service are widely available; and that the federal government 
supports a substantial program of targeted employment and training 
opportunities for disadvantaged youth.  The Administration has 
proposed a major expansion of these in its new youth education and 
employment legislation. 

The compulsory lottery-based national service alternative is the 
most promising of the four models examined in the context of this 
report.  It should be studied further in contingency planning tor 
any actual military conscription in a national emergency, bearing 

. in mind the serious practical and conceptual problems raised in 
this report. 
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PART I 

HEVITALIZATION OF THE SELECTIVE SEKVICE SYSTUM 

INTRODUCTION 

As part Of the debate over the future of the belective 
Service, the Congress, in the 1980 Defense Authorization Act, 
asked the President to address a number of issues pertaining 
to military manpower procurement policies and the appropriate 
posture for a "standby' Selective Service. 

This part of the report addresses five of the issues posed by 
the Congress: 

o The desirability and feasibility of resuming 
registration under the Military Selective Service 
Act; 

o The desirability and feasibility of establishing a 
method of automatically registering persons under the 
Hilitary Selective Service Act through a centralized 
automated system using school and other existing 
records, together with a discussion of the impact of 
such a registration on privacy rights and on other 
constitutional issues; 

o Whether persons registered under such Act should also 
be immediately classified and examined or whether 
classification and examination of registrants should 
be subject to the discretion of the President; 

o Such changes in the organization and operation of the 
Selective Service System as the President determines 
are necessary to enable the Selective Service System 
to meet the personnel requirements of the Armed 
Forces during a mobilization in a more efficient and 
expeditious manner than is presently possible; and 

o Such other changes in existing law relating to 
registration, classification, selection and induction 
as the President considers appropriate. 

On January 23, 1980, the President, while reiterating support 
for the All-Volunteer Force (AVF), called for the 
revitalization of the Selective Service System and said that 
he would send legislative and budget proposals to the 
Congress "so that we can begin registration and then 
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meet the future mobilization needs rapidly it' Uiey arise.* 
He found:  That the international situation demanded an 
improved United States military posture; that part of this 
posture was the credibility of the Selective Service to 
respond in an emergency; and that an operating registration 
system was necessary in this context.  In making his 
decision, the President ruled out non-participatory 
registration and the classification and examination of 
registrants at this time. 

BACKGROUND 

Since 1973, the Armed Forces of the United States have 
operated under an AVF concept.  The last draft calls were 
issued in December 1972; statutory authority to induct 
expired in June 1973.  On April 1, 1975, the President 
suspended the requirement that those subject to the Military 
Selective Service Act (HSSA) register with the Selective 
Service System.  Classification ended in FY 1976.  Even 
though inductions under the HSSA have been terminated, the 
Selective Service System must be ready to provide the 
untrained manpower that will be required to staff our Armed 
Forces during a military emergency.  The specific 
requirement--numbers of people and delivery schedule—are 
established by the Secretary of Defense.  To meet this 
requirement Selective Service must, at a rainimura, be able to 
start inductions within 30 days after mobilization (M+30), 
induct 100,000 people by no later than H+bO  and accomplish 
650,000 inductions within 180 days. 

The ability of the Selective Service to meet this schedule 
has been the subject of a number of critical reviews, 
including a major President's Reorganization Project Study. 
Each study concluded, as did the then Acting Director of 
Selective Service in a report to the Congress (March 1979), 
that. Selective Service does "not presently have the 
capability to meet the Department of Defense wartime manpower 
requirements from our 'deep standby' status." 

THE REVITALIZED SELECTIVE SERVICE SYSTEM 

The President's decision to revitalize the Selective Service 
System and to initiate registration will substantially 
improve Selective Service's ability to respond to tuture 
emergencies.  The President's decision requires that 
Selective Service substitute an actual registration system 
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for a registration contingency plan and accelerate the 
process of improving the other components of the Selective 
Service System. 

The new standby Selective Service System has five key 
components which together constitute the Emergency Hilitary 
Manpower Procurement System (EMMPS).  The components are: 

o A registration process that is reliable and 
efficient. 

o An Automated Data Processing (ADP) system that can 
handle Selective Service's pre- and post-mobilization 
requirements. 

o A system for the proBiulgation and distribution of 
orders for induction. 

o A claims process that can quickly insure that all 
registrants' rights to due process are protected. 

o A field structure that can support the claims 
process. 

REGISTRATION 

How;  The United States Postal Service (USPS) has agreed to 
undertake the task of face-to-face registration.  The UbPS is 
Ideally suited to undertake this task because it has a single 
organization structure with facilities and personnel, and a 
communication/transportation network extending to every 
corner of the country.  There are over 34,000 post offices 
and the USPS employs over 650,000 people.  Postal locations 
are widely known.  USPS has also provided similar services 
for the Department of State (passport applications) and for 
the United States Immigration and Naturalization Service 
(alien registration).  In 1979 alone, the USPS processed over 
1 million passport applications, and registered over 4 
million aliens. 
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when; The Administration is currently developing plans and 
will determine in the near future exactly when registration 
will take place. 

Who;  The Congress, through the Military Selective Service 
Act (MSSA) has provided that males between the ages of 18 and 
26 have a legal obligation to register with the Selective 
Service at the time and place and in the manner the President 
prescribes.  There are approximately 16 million men who have 
this obligation.  The President has proposed that women also 
register; this would raise the total to 32 million people. 

When the draft was suspended in 1973, Selective Service was 
operating under a series of legal and regulatory reforms 
designed to correct the inequities of the draft during the 
Vietnam period.  Specifically, the 1971 reforms eliminated 
student and occupational deferments, and instituted a 
national lottery.  Regulatory reforms cancelled the "oldest 
first" policy and replaced it with the policy of year of 
vulnerability/youngest first, thus reducing the years of 
uncertainty which characterized earlier drafts.  Selective 
Service will carry out these reforms, and will register only 
sufficient year of birth groups to insure that it can meet 
the needs of our Armed Forces. 

Young men (and women when authorized by the Congress) born in 
1960 and 1961 will be asKed to register with Selective 
Service at a time the President will prescribe.  In January 
1981, Selective Service will ask those born in 1962 to 
register and, at the same time it will also initiate 
continuous registration of 18 year olils, i.e., young men (and 
women when authorized by the Congress) will register on, or 
about the day they turn eighteen. 

If it ever becomes necessary to draft anyone. Selective 
Service will operate under the concept of random selection 
based upon year and date of birth.  The first year-of-birth 
group from which inductees will be drawn is the one that 
contains those who reach age 20 in a given calendar year. 
Registering only those born in 1960 and 1961 will provide a 
sufficiently large initial pool of people to meet the needs 
of the Department of Defense.  If it were to become necessary 

10 
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to increase the size of the pool, Selective Service would 
undertake a supplemental registration of those born before 
1960, who are subject to the HSSA.  The size of the pool 
will, however, increase over-time as 18 year olds register 
each year and Selective Service keeps current the records of 
those previously registered. 

Under the above plan. Selective Service will register about 8 
million males and females in the near future, and 4 million 
more by next January.  It will register about 4 million 
people per year thereafter. 

ADP SUPPORT 

In order to process the initial registration of two year of 
birth groups. Selective Service will make use of the Keypunch 
capacity of the Social Security Administration (SSA) and/or 
the Internal Revenue Service (IRS).  Both agencies have 
agreed to support Selective Service.  The SSA advises that 
they could do this job using some portion of the 1,20U 
terminals at Wilkes Barre, Albuquerque and Salinas.  The IRS 
has over 4,000 data entry terminals located in 10 regional 
centers, which are conveniently located near USPS centers. 
During the tax return period of Januaiy to June, the IKS has 
about 6,000 data entry personnel onboard.  During the non-tax 
period of July to December, the staff is reduced to about 
1,500 personnel. 

The present Selective Service computer is inadequate to 
do the total job of managing data files, running EMMPS, and 
supporting area offices and the claims process.  Current 
hardware cannot be expanded to support these tasks.  In 
deciding how best to meet computer needs. Selective Service 
must make sure that any new ADP system facilitates the entire 
registration-to-induction process.  Responsibility for this 
process is shared by Selective Service and the DOD's Military 
Enlisted Processing Command (MEPCOM).  Selective Service has 
the responsibility to: 

o Register those subject to the NSSA. 

o  Determine the order of those who will be called for 
service. 

o Classify individuals. 

11 



201 

o Order registrants to take physical and mental 
examinations. 

o  Issue orders £or induction. 

o Adjudicate claims for deferments, postponements, and 
exemptions. 

The Military Enlisted Processing Command, through its 67 
Armed Forces Examining and Entrance Stations (AFECS), has the 
responsibility to: 

o Provide physical and mental examinations. 

o  Induct qualified registrants into the Armed 
Services. 

To provide short-terra ADP capability. Selective Service has 
developed a plan that will ensure (1) an immediate capability 
to maintain and process registration data and issue orders of 
induction, if necessary in a national emergency; and {z) 
within a year, provide for an improved interface with MEPCOM. 
Selective Service will immediately establish the capability 
to manage the registrant data file, process change of address 
notices, and be ready to enter the registration data into the 
EMMPS in the event of a military mobilization.  This will be 
accomplished by using the facilities of a contractor.  The 
Department of Defense has agreed to provide interim computer 
support for EMMPS.  The 'compatability of the DOD computer 
system with EMMPS was tested and demonstrated in December 
1979.  DOD computer support will be provided by the U.S. Array 
Management Systems Support Agency (USAMSSA). 

The USAMSSA computer and contractor support is only 
temporary.  Selective Service and MEPCOM have agreed to 
develop a joint computer center by January 1981.  A joint 
center has many advantages.  It will reinforce the link 
between the two organizations, e.g., in the event of 
mobilization the volume of data transmitted each day would be 
substantial and a joint facility would minimize delays and 
the need for an expensive telecommunications network.  It 
would put Selective Service on a computer solely dedicated to 
the military manpower procurement mission, and would help 
insure the coordination of manpower flows into the AFEES. 
The computer center will have sufficient data input capacity 
to handle Selective Service requirements for continuous 
registration and data file update (change of address).  It 
will also have the ability to support local boards upon 
mobilization through 434. area offices which would be 
established.  Computer terminals In each area office will be 
linked to the central computer and would be used to enter and 
update claims information. 

12 
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The joint MKPCOM/SSS Computer Center will adhere to DOD and 
SSS policy that procedures and safeguards must be developed 
to insure that access to registrant data files of the bSS is 
in accordance with existing law. 

PROMULGATION OF ORDERS FOK INDUCTION. 

In the event of a call for inductions, there will be a single 
national draft call based upon random selection as provided 
for in the Emergency Military Manpower Procurement System 
(EMMPS).  Actual induction orders will be  issued by the 
Director of Selective Service, by direction of the President 
and under authority of Section 5(d) of the MSSA.  Using the 
Selective Service master registration file, induction orders, 
in Random Sequence Number (RSN) order (based on the lottery), 
will be transmitted as Western Union Mailgrams.  The 
Nailgraras will contain the following information: 

o Identification of the inductee. 

o Orders to report at a specific time to a designated 
AFEES. 

o Information on procedures to follow if unable to 
comply with the induction order. 

o  Information on exemption and deferment rights. 

o A simple claim for exemption or deferment form. 

o The address of the inductee's local board/area office 
to which claims should be sent. 

The area office, upon receipt of a claim, will notify 
Selective Service Headquarters and will process the claim 
according to standard Selective Service procedures.  MEPCOM 
will also be notified of individuals ordered to AFEES and 
will report their status to Selective Service Headquarters. 

CLAIMS PROCESSING AND THE SELECTIVE SERVICE FIELD STKUCTURE. 

Under EMMPS, after receiving an order for induction a 
registrant may apply for a deferment or exemption.  It has 
historically been, and will continue to be, the tasK of local 

13 
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draft boards supported by Selective Service Area Offices to 
adjudicate such claims.  It is imperative that a claims 
structure be in place when orders for induction are issued. 
Therefore plans and procedures are being developed for the 
selection and training of local and appeal board members. 
The FY 1980 Supplemental Budget contains funds for 
Headq-uarter's staff to initiate the process.  The actual 
selection and training of members is funded in the FY lybl 
Budget. 

Selective Service also has streamlined its procedures to 
reconstitute essential area offices in support of local 
boards.  The Secretary of Defense and the Director of 
Selective Service have agreed that, "in order to facilitate 
the operation of the Selective Service in support of the 
manpower procurement needs of the Department of Defense, we 
must better coordinate our planning and post-mobilization 
manpower system.  In addition, it is appropriate that DOD, 
like other Federal agencies, provide support to the Selective 
Service during a national emergency.  Such support from DOD 
might include but not be limited to computer and data 
processing, selected personnel, and facilities.  However, DOD 
should not in any way be involved in the process by which the 
Selective Service adjudicates claims for deferment or 
exemption." 

Selective Service has a cadre of 715 military reservists to 
reactivate the administrative field structure upon mobiliza- 
tion.  Selective Service has entered into an agreement with 
DOD to use specific Armed Forces Recruiting Office facilities 
within 24 hours after mobilization.  Recruiting Service 
personnel will augment the Selective Service reservists for 
about 45 days after mobilization.  These personnel will oe 
identified by name, provided training and will participate in 
training exercises and field tests. 

Also, Selective Service has restructured its reserve otticer 
summer training to test its ability to mobilize state 
Headquarters and reestablish area offices.  Selective Service 
reserve officers will visit the Armed Forces recruiting 
Offices scheduled to support Selective Service during a 
mobilization.  Equipment and personnel in these offices will 
be inventoried and Local contacts with GSA, 0PM, and the 
telephone company will be made.  In addition. Selective 
Service will fully participate in the Department of Defense 
mobilization exercise planned for this fall. 
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CALENDAR OF EVENTS IN THE EVENT OF A MILITAKY MOBILIZATION. 

The mission of the Selective Service is to be ready, without 
notice, to provide the untrained personnel that will be 
required to stafE our Armed Forces during a military 
emergency. 

The President's action to reinstate registration does not 
change this mission.  As previously noted, all that has 
happened is that the Selective Service will be substituting 
an operating registration system for a registration 
contingency plan.  In the event of a national emergency and 
the reinstitution of the draft, the Selective Service, 
operating under EMMPS, will initiate the following process: 

Time Events 

Pre- Individuals subject to the HSSA and in 
Mobilization specific age groups register with 

Selective Service at local post 
offices. 

N The President declares a national 
emergency and asks Congress for the 
authority to induct. 

H+1 Congress authorizes the President to 
induct personnel into the Armed 
Forces, 

The Selective Service conducts a 
lottery and establishes the 
"order-of-call" based on Random 
Sequence Number (RSN). 

The Director of Selective Service 
pursuant to regulations issued by the 
President under Section 5(d) of the 
Military Selective Service Act (MSSA) 
issues orders for induction in the 
proper RSN "order-of-call". 

Selective Service area offices open 
under an established agreement with 
the Department of Defense to make 
available selected recruiting command 
facilities and personnel. 
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Tine Events 

M+2 to M+12      Registrants receive orders for 
induction and can: 
—report to an AFEES for processing, 
receive a physical and mental 
examination, and if found tit, be 
inducted. 

--request an exemption or deferment. 

A registrant may request reclassifi- 
cation by filing a claim with an area 
office of the Selective Service. 

M+13 First inductees report to their 
assigned military training bases. 

M+28 The system, working at raaxiraun 
capacity, processes the 100,00th 
inductee. 

(Analysis shows that the AFEES could 
perform at least 14,000 physical and 
mental examinations based on two 
shifts each day.  The AFEES plan to 
operate six days per week, in the 
event of mobilization.  Based upon an 
historical 50 percent physical and 
mental examination acceptance rate, 
the system could induct 7,000 per day, 
six days per week.) 

STANDBY SELECTIVE SERVICE SYSTEM 

The 1980 Defense Authorization Act required the President to 
consider: 

o Non-participatory (computer-natch) registration. 

o Pre-mobilization registration. 

o  Pre-nobllization registration with classification. 

o  Pre-mobilization registration with classification and 
examination. 

U 
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The previous discussion contained a detailed description of 
plans to revitalize the standby Selective Service System by 
initiating pre-mobilization registration and upgrading other 
components of the system.  The following describes the other 
options: 

Non-Participatory Registration.  The Congressional Budget 
Office (CBO) and the General Accounting Office (GAO) proposed 
that Selective Service consider relying on existing computer 
files to create a list of draft eligibles instead of planning 
on a traditional face-to-face registration.  This proposal 
was evaluated in terms of (1) Selective Service's ability to 
construct a list of sufficient size and accuracy from which 
to induct the required personnel, and (2) the impact of such 
procedures on the Privacy Act, on other related statutes, on 
the MSSA, and on Constitutional questions of equal protection 
and due process. 

The Selective Service, in order to carry out the draft, needs 
the name, address, and birth date of males subject to the 
MSSA.  (If females are subject to the MSSA, it would also 
need to know the sex of the registrant.)  At a minimum, it 
needs valid data (e.g. correct addresses) on sufficient 
numbers of people to insure that it can induct the required 
number of people; a 5:1 order to induct/induction ratio is 
anticipated and used for planning.  A master list must be 
available no later than M+20 to insure that Selective Service 
can deliver the first inductees to Defense by M-f30. 

The most comprehensive data base available is the master 
Social Security Administration (SSA) file which contains ail 
the needed data except current address.  Based upon Selective 
Service's survey of five Federal agencies (Agriculture, HEW, 
Justice, Commerce, and Treasury); and the Education, Motor 
Vehicle and Voter Registration agencies in six states, it 
found the most comprehensive source of "current" addresses is 
the Internal Revenue Service (IRS). 

The Congressional Budget Office, using Department of Labor 
employment statistics, has estimated that 05 percent of the 
19-to-20 year old population work some time during each year, 
and therefore file an Income Tax Return.  The Bureau of the 
Census reports that the mobility rate of the prime age group 
(18-26) ranged from 16 to 34 percent during the period 1975 
to 1976.  Selective Service's best estimate is that, unless a 
master list is updated regularly, approximately 25 percent of 
the addresses will be invalid by the end of the year.  A 
merged SSA/IRS list will be most accurate immediately after 
April 15, and will become progressively inaccurate until the 

17 
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following year's filing.  Given Selective Service estimates 
of an 85 percent IRS coverage and a 25 percent mobility rate, 
a master list with 'valid' addresses may capture as little as 
60 percent of the draft eligible population. 

As noted, any registration system must be able to provide a 
list in about twenty days.  CBO indicates that these agencies 
'already have a major tape exchange program in effect, and 
they estimate it would take about three to five days to merge 
the files . . ."  However, in response to inquiries from 
Selective Service, Social Security indicated it would take a 
month to deliver the data, and IRS indicated two months to 
perform the match and create the merge file.  It appears that 
in order to insure a master file, SSA and IRS data would have 
to be merged in the pre-moblllzation period. 

While the construction of a master list from SSA and IKS 
computer files is feasible, questions have been raised on 
privacy and constitutional guarantees of equal protection and 
due process.  All Federal agencies surveyed advised that not 
only would the Privacy Act of 1974 have to be amended, but 
prohibitions on individual agencies would also have to be 
changed.  (IRS has specific prohibitions in Title 26.) 
Moreover, IRS believes that, "to use the Internal Revenue 
Service system for the purpose suggested would adversely 
affect our extremely important mission in a number of ways. 
It may have a significant impact on compliance in the area of 
withholdings and return filings ... if withholding records 
are used in the military induction process, draft protestors 
would be presented with an irresistible temptation to become 
tax protestors.' 

Non-participatory registration would require an amendment to 
the MSSA, and such an amendment would raises questions of due 
process and equal protection guarantees of the Constitution. 

Under present mobilization plans, not everyone eligible to 
serve is likely to be called.  A system in which induction 
into military service would be confined to those who have 
social security numbers, have filed an Income Tax Return, and 
have not moved, does not appear to be an equitable means for 
determining eligibility for military service.  This is 
particularly true since there are other ways open to the 
Congress—face-to-face registration—which guarantee due 
process under the law. 

18 
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It is often argued that face-to-face registration will not 
provide more names and addresses than non-participatory 
registration, and, therefore, the two systems are equivalent. 
This does not appear to be correct.  Selective Service 
estimates that a face-to-face registration will provide a 
list over 98 percent complete compared to as little as 6U 
percent by means of computer merger.  More importantly, as 
long as everyone is given a fair opportunity to register, i"l 
percent of the population eligible for military service under 
the MSSA will be legally accounted for, i.e., those who do 
not register nay be in violation of the law. 

Non-participatory registration also may violate standards of 
equal protection because two people who are identical, except 
that one recently moved, would be treated differently in 
terms of the probability they would have to serve.  The 
administration of such a scheme would thus produce disparity 
of treatment of persons similar in all legally recognized 
ways. 

Pre-Mobilization Registration with Classification.  If 
pre-mobilization classification as well as registration was 
in effect, the Selective Service would modify its KmeLgency 
Military Manpower Procurement System (EMMPS) procedures.  SSS 
would establish 434 area offices to support the 
classification worlcload of local draft boards.  At the same 
time, 97 appeal boards would be established.  Registrants 
would be given continuous opportunity to appeal or petition 
for change of classification. 

Pre-mobilization classification of registrants would not 
improve mobilization response times.  First inductions would 
still occur at M't'12.  One hundred thousand inductions would 
be made by M+28 and 650,000 by M+119.  The benefit of classi- 
fication before mobilization would not be in response time, 
but in a more orderly induction process, since orders would 
be issued only to those already classified.  However, 
individuals who did not request reclassification in the 
pre-mobilization period might still do so during 
mobilization. 

19 
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The additional costs incurred by reinstating pre-mobilization 
classification would be determined in part by the numbers 
classified.* 

Two sub-options were considered:  (1) classify oiily enouyh 
registrants to insure the delivery of 100,000 qualified 
inductees, and (2) classify an entire year of birth litouy 
annually. 

In order to provide 100,000 qualified inductees. Selective 
Service would classify approximately 500,000 registrants. 
Additional staff would be needed to handle classification 
questionaires, make and maintain registrant files, request 
additional documentation when required, decide administrative 
reclassifications, support local boards, update data oases, 
notify registrants of results, arrange for personal appear- 
ances, and respond to queries. 

If an entire year group (about 4 million aen  and women) is 
classified each year, added costs would approximdteiy double, 
but with no increase in responsiveness. 

Pre-Mobilization Classification and Examination.  Under this 
concept, registrants with specified classifications would be 
ordered to an AFEES for pre-induction examination.  Those 
found acceptable would be available for induction after a 
check of physical status.  Army regulations provide that 
physical examinations are valid for one year.  If an 
individual is inducted within a year after his examination, 
only a physical inspection is required.  A delay of more than 
a year would call for a new examination. 

Responsiveness would be improved because HEPCOM would be able 
to process pre-examined individuals more quickly.  Current 
estimates are that MEPCOH could accept up to 17,500 pre- 
examined individuals per day and that about 16,000 of these 
(92 percent) would be found acceptable and inducted versus 
current processing estimates of 7,000 pre-registered but 
unexamined inductees. 

20 

"The costs presented here are programmatic estimates and have 
not been developed in sufficient detail to serve as budget 
estimates.  The costs would be in addition to those required 
to reinstate registration. 
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As with pre-mobilization classification, two sub-options are: 
(1) examine sufficient numbers of classified registrants to 
insure 100,000 qualified inductees and (2) examine an entire 
year of birth group annually.  In either case, induction 
orders would be issued on H+1, and inductions would begin at 
M+12, initially at a rate of 16,000 per day.  If a portion of 
a year group is examined, 100,000 qualified males could be 
inducted by M+16 and 650,000 individuals could be inducted by 
M+108.  If the entire year group is examined in the pre- 
mobilization period, then the total 650,000 inductions could 
be made by M+56.  Thus, both sub-options exceed DOD's stated 
requirements for inductees. 

If a decision is made to examine only enough people to meet 
DOD's 60-day requirement. Selective Service would plan to 
order over 400,000 registrants for examination.  Additional 
Selective Service resources would be added to process 
examination results, schedule transportation for the 
registrants to take examinations, answer queries, and 
schedule the additional workloads for local boards.  One-time 
costs would increase in either case since additional area 
offices would need to be operational.  The additional 
Selective Service recurring costs would total $10 million if 
part of a year group is examined and $50 million if an entire 
year group is examined annually. 

The costs of the examination would be borne by the Department 
of the Army.  The Office of the Army Deputy Chief of Staff 
for Personnel provided an estimate of $75.00 per examination 
based on the expected use of contract physicians. 
Re-examinations would cost about $10.00.  Using these pro- 
jected costs, examining part of a year group would cost about 
$30 million and examining an entire year group would cost 
over $200 million. 

CONCLUSIONS AND RECOMMENDATIONS 

Analysis of non-participatory registration suggests that 
while as a procedure it is technically feasible, it is not 
likely to be perceived as fair or equitable and would be 
subject to serious Constitutional challenge.  For these 
reasons, the non-participatory registration concept has not 
been adopted. 

With the President's decision to create a registrant data 
base and revitalize the SSS, classification or examination 
are not necessary at this time.  The reduced delivery time 
provided by the other options Is unnecessary at this this 
time and does not warrant the significant additional costs. 
This decision Is always subject to review In light of the 
changing needs of the Armed Forces and the international 
situation. 

U 
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PART II 

INDUCTION AUTHORITY ISSUES 

INTRODUCTION 

This set of issues concerns the authority of the President to 
register, classify, examine and induct persons into the 
active Armed Forces and the Individual Ready Reserve. 
Specifically, the Congress has asked for a response on: 

o The desirabiity of the enactment of authority for the 
President to induct persons registered under the 
Military Selective Service Act for training and 
service in the Armed Forces during any period with 
respect to which the President determines that such 
authority is required in the interest of the national 
defense. 

o Whether women should be subject to registration undor 
the Military Selective Service Act and to induction 
for training and service in the Armed Forces under 
such Act. 

o The desirability and feasibility of providing 
authority for the President to induct persons into 
the Individual Ready Reserve. 

These issues are reviewed and conclusions and recommendations 
are presented in the following sections. 
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STANDBY PRESIDENTIAL INDUCTION AUTHORITY 

Background 

The draft was Instituted during the Civil War and World War I 
by Acts of Congress, and Congress authorized use of the draft 
by the President beginning one year prior to U.S. involvement 
in World War II.  This authority continued through World 
War II.  After World War II, Congress allowed the draft law 
to expire for a brief period, but reinstated conscription 
during the Berlin airlift of 1948.  For the following 25 
years, the Congress delegated to the President the authority 
to determine when to initiate inductions.  The 1948 law 
provided an induction authority for a two-year period.  The 
authority was extended for one year in 1950.  Beginning in 
1951, the induction authority was extended by Congress to the 
President for successive four-year periods.  However, in 
1971, the Congress, at the request of the Administration, 
extended the President's induction authority for only two 
years.  The purpose of the Administration's request for only 
a two-year extension in 1971 was to allow time to phase into 
an All-Volunteer force. 

The last call for inductees was issued by the Selective 
Service System in December 1972.  On January 27, 1973, the 
Secretary of Defense announced the implementation of a "zero 
draft".  The Nixon Administration did not request an 
extension of the President's induction authority in 1973. 
Congress allowed the authority to expire on July 1, 1973. 

Other provisions of the Military Selective Service Act, 
including Presidential authority to register and classify 
young men, remained in effect. 

Discussion and Conclusion 

The following alternatives were reviewed: 

o  Provide authority for the President to induct persons 
if the President determines that such induction is 
required in the interest of national defense. 

o  Provide Presidential authority to begin induction 
upon Presidential declaration of a national emergency 
or Congressional declaration of national emergency or 
war. 

o Continue with the current arrangement; i.e., where 
Congress must enact the authority to induct. 
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The Military Selective Service Act presently authorizes the 
President to reinstate registration and classification but 
prohibits inductions without Congressional approval.  The 
Administration supports the requirement for Congressional 
approval.  In a nation where individual freedom is cherished, 
the decision to institute conscription is a serious matter 
and should be a shared responsibility of the Congress and the 
President.  The Administration would request the authority to 
conscript if this step were deemed necessary by the 
President. 

However, sufficient time should exist after mobilization is 
announced for Congress to authorize induction by amending the 
current Military Selective Service Act (50 U.S.C. App. 451, 
et seq).  The Administration does not seek additional 
statutory authority to induct. 

REGISTKATION AND INDUCTION OF WOMEN 

Background 

Current Statutory Authority.  The statutory authority for the 
draft expired in June 1973, ending a nearly continuous period 
of over 30 years of compuj-sory service for men.  The current 
Military Selective Service Act provides standby authority to 
the President for the reinstitution of registration and 
classification for service in the Armed Services for young 
men between the ages of 18 and 26.  There is no provision for 
the registration and classification of women.  The President 
does not have authority to reinstate inductions for men or to 
induct women. 

Women in the Service.  The influx of women into the military 
during this decade has provided substantial evidence that 
wonen are capable of high quality performance in many 
military skills.  The number of women in the military service 
has increased from 39,000 in 1969 to over 150,000 in 1979. 
They represent about 8 percent of the force and are projected 
to represent approximately 12 percent by 1985. 

Current Laws and Policy.  The Secretary of Defense and the 
Secretaries of the Military Departments set policy for the 
assignment of women within statutory restrictions imposed by 
Congress.  The Department of Defense has asked that the 
statutory restrictions be removed.  Repeal is needed to 
provide the Service Secretaries with greater flexibility in 
determining assignments.  Current assignment policies are 
described below: 
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Army.  Within the Army, there are no statutory 
restictions on the assignment of women.  The Secretary 
of the Army determines where women may serve and, in 
conjunction with the Chief of Staff, develops policies 
and proqrams to employ Army women effectively.  Current 
Army policy excludes women, both officer and enlisted, 
from those specialties and units which relate to close 
combat (infantry, armor, cannon field artillery, combat 
engineer and low altitude air defense units of 
battalion/squadron or smaller size).  Women are assigned 
to combat support and combat service support units in 
divisions, including maintenance battalions, signal 
battalions, brigade level headquarters and certain 
artillery units. 

Navy.  For the Navy, Title 10 U.S.C. 6015, as amended, 
prohibits the assignment of women to permanent duty on 
vessels and aircraft that are engaged In combat 
missions.  Female officers may be assigned to positions 
within all unrestricted line career fields, except 
submarine warfare and special warfare.  These two 
specialties remain closed to women because of their 
close relationship to combat.  Enlisted women In the 
Navy have access to 86 of the 100 ratings.  The fourteen 
ratings excluded contain skills found primarily on 
combatant ships. 

Air Force.  Female officers In the Air Force may serve 
in all officer career fields but are excluded from some 
specific positions due to the provision In 10 U.S.C. 
8549 that restricts women from being assigned to air 
crew positions on combat aircraft engaged In combat 
missions (primarily fighters, bombers, reconnaissance 
and tactical aircraft).  Only four of 230 Air Force 
enlisted occupations are closed to women.  These 
exclusions are due to either the legislative 
restrictions In Title 10 U.S.C. 8549 or Air Force 
policy. 
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Marine Corps.  By policy the Marine Corps, like the 
Army, does not assign women to units whose primary 
mission is one of combat nor does it assiqn women to 
those military occupations which are primarily 
associated with combat units.  Marines in the Fleet 
Marine Force must be frequently rotated from land duty 
to sea duty aboard combat vessels.  Women are precluded 
by law from serving aboard these vessels.  Sufficient 
billets must be set aside ashore for men assigned to 
these positions to provide for an equitable rotation 
policy. Therefore, no occupational field is allowed to 
have more women assigned than can support the 
established rotational policy of overseas tours for men. 
Moreover, no unit of the Fleet Marine Force is allowed 
to contain more than 10 percent women. 

Discussion 

The following alternatives were consideredi 

o Women should be exempt from Selective Service 
registration and induction into the Armed Forces. 

o Women should be subject to registration and 
induction.  However, the rate of induction of women 
should be based on the needs of the Armed Forces. 

o Women should be subject to registration and induction 
for training and service in the Armed Forces in equal 
numbers with men. 

Three arguments have been advanced for changing the law to 
allow women to be drafted: 

o Women can perform well in skills and jobs needed by 
the military. 

o The Armed Forces may need a female draft to meet 
total wartime personnel requirements. 

o  It is inequitable to limit the burden of compulsory 
service to males. 

Job Performance by Women.  Today over 8 percent of military 
personnel are women.  Women have won promotions to the grade 
of Brigadier General, Rear Admiral, Major fJeneral, and 
numerous other le.idership positions.  Women are today 
performing well a wide variety of jobs in each of the 
services.  A largo number of military jobs are ones which 
women are also performing daily in civilian life. 
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_^ ry Requirements for Drafting Women. 
Military Selective Service Act is amended to provide for the 
registration and classification of both men and women, the 
pool of people available to be drafted would be doubled. 

It is doubtful that a female draft can b« justified on the 
argument that wartime personnel requirements cannot be met 
without them.  The pool of draft eligible men (ages 18 to 26) 
is sufficiently large to meet projected wartime requirements. 
Furthermore, men, unlike women, can be assigned to any 
military position, including close combat jobs. 

However, women can be used in large numbers in the peacetime 
and wartime force.  Their presence could free more men for 
close combat jobs.  The maximum number of women that can be 
used is subject to three constraints:  (1) legislative 
prohibitions against the use of women in certain military 
positions, (2) the policy to reserve certain assignments, 
such as close combat roles, for men only and (3) the need to 
reserve a substantial number of noncombat positions for men 
in order to provide a pool of ready replacements for close 
combat positions. 

A change in the Selective Service Act to permit the 
registration and induction of women would not necessarily 
mean that significant numbers of women would be drafted.  If 
%*omen were subject to the draft, the Department of Defense 
would determine the maximum number of women that could be 
used in the military forces subject to the three constraints 
discussed above, and to the needs of the Armed Forces to pro- 
vide close combat fillers and replacements quickly.  If there 
were not enough women volunteers to bring total female 
stength up to that number, a draft call for women would be 
issued. 

The Issue of Equity.  The argument has been advanced that it 
would be inequitable to impose registration and induction 
only on males.  This is a persuasive argument.  Since women 
have proven that they can serve successfully in the Armed 
Forces in peace they should be asked also to serve in the 
Armed Forces during a national emergency or war to the extent 
that they can make a contribution.  It is possible, however, 
that women would not be conscripted—even for those positions 
to which they are assigned under present policy—if 
volunteering provides as many women as could be used. 

The equity argument does not require that men and women 
be inducted in equal numbers.  The numbers for each would 
have to reflect the jobs available for each to fill. 



217 

Equity is achieved when both men and women are asked to serve 
in proportion to the ability of the Armed Forces to use them 
effectively. 

Conclusion 

In order to expand the potential personnel pool available 
during a national emergency, women as well as men should be 
subject by law to registration, induction and training for 
service in the Armed Forces.  Women should constitute a part 
of the personnel inventory from which the Services could draw 
to meet requirements as needed.  The utilization of women 
would be determined in accordance with the needs and mission 
of each Service. 

Recommendations 

The Military Selective Service Act (50 U.S.C. App. 451, et_ 
seq) should be amended to provide Presidential authority to 
register,  classify and examine women for service in the 
Armed Forces.  At such time as Congress authorizes the 
conscription of men, authority should also be extended to 
provide for the conscription of women. 

INDUCTION INTO THE INDIVIDUAL READY RESERVE (IRK) 

Background 

In assessing its need for mobilization manpower, the 
Department of Defense has determined that the most demanding 
situation would be an outbreak of intense conflict between 
the Warsaw Pact and NATO nations preceded by very little 
warning time.  Under this condition, there would be an abrupt 
rise in personnel needed to bring units up to wartime 
strength and to replace casualties. 

To meet this "worst-case" wartime requirement, the Department 
of Defense must rely not only on the active forces and the 
Selected Reserve but also on personnel trained before 
mobilization is declared.  This pretrained personnel pool 
must be sized to meet military manpower requirements until a 
wartime draft can be activated and inductees trained.  If a 
period of rising tensions precedes an outbreak of war, and if 
during that period a decision to resume induction and 
increase the size of the active force is made, a smaller 
pretrained manpower pool would be needed.  Planning for this 
less demanding circumstance is subsumed under planning for 
the "worst case." 

2i 
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The Individual Ready Reserve (IRR) is the primary but not the 
sole pool of pretrained individuals.  The IRR comprises the 
portion of the Ready Reserve strength consisting of trained 
personnel not organized into units.  Its purpose is to 
provide in an emergency, trained individuals to bring active 
and Selected Reserve units from their peacetime to their 
wartime strength and to provide replacements for combat 
casualties in the first few months of mobilization. 

Individuals who have completed their tour of duty with the 
active or Reserve Component forces but still have time 
remaining on their six-year military service obligation are 
transferred to the IRR and are subject to call in an 
emergency.  The IRR also contains volunteers, both officers 
and enlisted personnel, who have extended beyond their 
statutory obligation.  However, its size is primarily a 
function of the number of people leaving active and selected 
reserve service and the period of time remaining in their 
obligation. 

The IRR can be ordered to active duty upon a declaration of 
national emergency by the President or the Congress or upon a 
declaration of war by the Congress.  It has declined in 
strength from its average 890,000 in the 1960's and its peak 
of 1,600,000 in 1971 to a low of 354,000 in early 1978.  The 
decline was due primarily to a contraction in the size of the 
active force, and therefore In the number of obligated 
individuals leaving active duty.  Secondarily, it reflects 
longer average enlistments in the volunteer era.  In 1978 and 
the first three quarters of 1979, the IRR grew by 12 percent 
to a September 30, 1979 level of 396,000.  The programs that 
have caused that increase and promise further strength 
increases will be addressed later. 

The IRR has been regarded by some as the only source for 
supplementing active and reserve units with pretrained 
individuals.  Clearly this is not so.  There are other 
Important sources of pretrained individuals, including the 
Standby Reserve and retired military personnel. 

At current levels, the IRR and other sources of personnel are 
inadequate to meet the Array's "worst case" needs for 
pretrained personnel.  If such a situation were to develop, a 
shortage of 200,000 to 300,000 trained personnel for the Army 
would likely develop in the first few months. 

Peacetime induction directly Into the IRR has been suggested 
as a means of overcoming this shortfall.  Such a step would 
require new legislation and Increased appropriations for pay 
and allowances for trainees, training base operations, and 
the costs of processing people through the draft mechanism. 
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Discussion 

The following alternatives were considered: 

o Provide the authority for the President in peacetime 
to induct persons into the active forces for training 
and then transfer them to the IRR after completion of 
training. 

o Do not induct persons into the IRR but rebuild the 
IRR with voluntary programs. 

These alternatives represent dramatically different choices. 
The sections that follow present arguments for and against an 
IRR draft as well as describing and evaluating the volunteer 
alternative to the draft. 

The IRR Draft 

There are two major advantages to an IRR draft: 

o It would eliminate the present Amy shortfall in 
pretrained manpower in about two and a half years 
after implementation.* 

o To the extent that some of the IRR draftees i«ould 
want to join an active or reserve unit after 
training, an IRR draft would help active force and 
Selected Reserve recruiting. 

The major disadvantages lie in the social and dollar costs of 
an IRR draft and the relatively marginal value of IRR 
draftees as compared with other trained soldiers. 

• Assuming 100,000 draftees per year with 20,000 choosing 
the active force or Selected Reserve in lieu of remaining 
in the IRR after training.  (The Amy training base can 
only accommodate about 80,000 people annually in addition 
to those programmed.)  After two years, the number drafted 
would lilcely be less.  The exact number would depend on the 
extent to which draftees opted to volunteer for the active 
force or the Selected Reserve after training. 
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o A recent Defense Department study estimated the cost 
of an IRR draft to be in excess of $500 million 
annually.£/ 

o  IRR draftees would, by definition, suffer from lack 
of unit experience.  Their skills would severely 
erode over their five and one-half year military 
obllGation following training.  (Present IRR members 
typically are in this category for only one or two 
years after having served In units.)  Their short 
term of active service (probably six months) would be 
expected to influence adversely their acquisition of 
skills, their retention of skills over the next five 
and one-half years and their yield rates if 
mobilized.  Some of these adverse effects could be 
reduced if the draft process included a requirement 
for additional training two or three times during the 
five and one-half year period of obligation.  This 
would, however. Increase the cost, hardship, and 
opposition to such a draft. 

The Volunteer Alternative 

The main alternative to the IRR draft is to enhance the 
volunteer program for both the IRR and the Selected Reserve. 
Enlistment and reenllstment in either of these components 
of the Ready Reserve will help resolve the Array's 
mobilization manpower shortfall because fewer IRR personnel 
would be needed at time of war to bring the Selected Reserve 
up to wartime strength.  Thus, a better manned Selected 
Reserve reduces the need for IRR personnel. 

The following sections of this paper present: 

o The Py 1981 programs to Increase IRR strength and to 
manage that pool better. 

o  The major elements of the FY 1981 programs to Improve 
Selected Reserve strength. 

o The measures being taken to make better use of 
members of the standby reserve and retired 
personnel. 

Increases in IRR Strength 

The Department of Defense is currently enhancing Its 
volunteer program to increase the size of the IRR and to 
manage it better.  These initiatives are described below: 
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o All individuals leaving the Array from active duty and 
the Selected Reserve prior to the end of their 
enlistment are being screened to insure that only 
those with no mobilization potential are discharged. 
The remainder are transferred to the IRR.  By this 
technique, the Army estimates about 80,000 people can 
be added to the IRR by 1985. 

o  Each of the Services has an IRR reenlistment program 
underway to encourage members reaching the end of 
their six-year service obligation to reenlist in the 
IRR.  The need for a reenlistment bonus for the Army 
Is apparent.  Consequently, legislation has been 
prepared and will be submitted to authorize the 
payment of a reenlistment bonus for the IRR.  The FY 
1981 budget request includes funds for this program. 
It is estimated that, the program would Increase the 
Army IRR by about 30,000. 

o Women enlistees now receive the same six-year 
nilltary service obligation as their male 
counterparts.  This legislative change will begin to 
show results in 1981. 

o DOD no longer allows enlistees to count the time 
spent after enlistment, but before they entered 
service for initial training, toward fulfillment of 
the six-year military service obligation.  This will 
increase the Army IRR by 14,000. 

o The legal provision that exempted enlistees 26 years 
of age or over from incurring the six-year military 
service obligation was eliminated in 1979. 
Currently, all enlistees incur a six-year obligation. 
The Army will experience a 10,000 person Increase in 
the IRR by 1985 as a result of this change. 

o The active forces' test of two-year active duty 
enlistments and the Selected Reserve's use of three 
and four year enlistments will also increase the 
strength of the IRR. 

The shorter periods of time spent in the active 
forces or the Selected Reserve means a longer period 
in the IRR in order to fulfill the six-year 
obligation.  The test for the Army for one year is 
expected to add about 1,000 members to the IRR, but 
for FY 1981 only. 
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o  In 1979, the Array tested an IRR direct enlistment 
program in which non-prior service persons were 
allowed to enlist directly into the IRR and, after 
successfully completing training, were given the 
option of transferring to the active Army, the 
Selected Reserve or remaining in the IRR.  About 30 
percent went into the active Army and 15 percent into 
the Selected Reserve.  Based on these initial 
results, the IRR direct enlistment option is being 
expanded to most of the country and provisions for 
voluntary refresher training are being developed. 
This program is expected to provide additional 
accessions into the IRR and to serve also as another 
source of accessions for the active force and the 
Selected Reserve. 

o As Army members leave the active forces and are 
transferred to the IRR, they are being matched with 
mobilization assignments and given orders telling 
them where to report upon mobilization.  This will 
greatly speed the reporting of IRR members when they 
are needed. 

These programs are designed to make the IRp pool more 
responsive to a mobilization call and to increase it in size 
for DOD as a whole from 396,000 at end-FY 1979 to 540,000 by 
end-FY 1981 and 680,000 by end-FY 1985.  The projected 
increases in Army IRR strength for the programs discussed are 
shown in the following table. 

Projected Army IRR Strength Increases from FY 1979 
(OOO's) 

Program End FY 1981         End FY 1985 

Screen Discharges 30                60 

IRR Reenlistment Bonus IS                 30 

HSO for Women 3                25 

Elimination of Time in DBP -                14 

Age 26 MSO Policy - 10 
TOTAL     "TO T?9 

The expected increase of 159,000 Army IRR members will not be 
sufficient to eliminate the shortfall mentioned earlier. 
Consequently, increases in the strength of the Selected 
Reserve will be needed also to insure that wartime manpower 
requirements can be met. 
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Selected Reserve Strength Increases 

The programs to increase Selected Reserve strength are in 
four major areas: 

o Varied enlistment options are now being offered In 
the Selected Reserve.  New accessions may enlist for 
four or five years in the Selected Reserve with the 
balance of the six year obligation in the IRR.  These 
options are in addition to the standard six-year 
enlistment. 

o  More flexibility to individuals in scheduling their 
initial periods of training.  In the past, all new 
accessions were required to serve a minimum of 12 
consecutive weelcs during which they received basic 
military training and their specialty training. 
Split-training is now offered which permits enlistees 
to take basic military training and specialty 
training in two separate sessions; e.g., two 
consecutive summers. 

o Enlistment and reenlistment bonuse9 as well as 
educational benefits are now being offered.  These 
incentive programs are designed to attract and retain 
people in Selected Reserve units scheduled to deploy 
in time of war.  These programs have been in effect 
since December 1978. 

o A full-time Arny Reserve recruiting force under the 
control of the Array's Recruiting Command is now in 
operation.  It features a centralized referral 
system, an automated system for accession management 
and recognition of outstanding performance by 
individual recruiters.  This mangement program 
reversed the decline in Army Reserve strength. 

Besides further growth from these programs in the years 
ahead, we are now planning substantial efforts to reduce 
reserve attrition.  Lower attrition will lead to increased 
strength, even without more enlistments. 

Together the increases in IRR and Selected Reserve strength 
are expected to eliminate the Array's shortfall of pretrained 
manpower by the mid 1980's. 
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other Management Actions 

In addition to the programs for increasing the strength and 
better managing the IRR and Selected Reserve, we are 
improving the responsiveness and utility of the retiree and 
Standby Reserve pools of trained individuals: 

o Members of the Standby Reserve are being screened to 
determine their mobilization potential and those with 
valuable skills are being asked to transfer to the 
IRR.  The frequency of contact with the members is 
being increased in order to validate home address, 
physical status and other important data. 

o All the Services have programs underway to identify 
positions that can be filled upon mobilization by 
retired personnel.  Efforts are also underway to 
identify retirees and pre-assign them to specific 
mobilization positions.  Retired personnel represent 
a valuable and experienced resource and could replace 
active duty personnel in the training and support 
establishments upon mobilization. 

Conclusion 

The programs underway for increased manning in the 
IRR and Selected Reserve should eliminate the 
shortfall by 1985. 

A draft would not solve the IRR program much sooner 
than the improvements contained in the current 
program.  Current Army training base expansion 
capabilities would limit the amount of accessions to 
about 80,000 people annually.  Therefore, it would 
take an IKR draft at least two and one-half years to 
fill the shortfall. 
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PART   III 

OTHER  PROCEDURES  TO   IMPROVE  THE  ARMED   FORCES 

INTRODUCTION 

The Congress asked the President to identify procedures that 
could be established to enable the Armed Forces to meet their 
personnel requirements.  The following sections review our 
progress in meeting personnel objectives and cite improve- 
ments that the Administration has underway and under 
consideration. 

BACKGROUND 

The main personnel requirement of the Department of Defense 
is to provide enough qualified people to maintain military 
preparedness.  Military preparedness depends on three groups 
of people in differing states of readiness:  the Active 
Forces provide trained and equipped personnel organized into 
units and able to deploy immediately; the Reserve Components, 
which are organized in units and in pools of obligated and 
trained personnel, provide the first stage in the expansion 
of effective forces; the civilian population represents 
unobligated and typically untrained manpower resources avail- 
able for the second stage of expansion of forces in the event 
of a severe threat to the nation's security. 

In peacetime, the Active Forces and Reserve Components depend 
entirely on volunteers.  Their level of manning is a conse- 
quence of recruiting success, attrition experience and reen- 
listment rates. 

ACTIVE FORCE 

Overview       , 

A decade ago the President's Commission on an All-Volunteer 
Force set as the main objective of the AVF to meet active 
force military manpower end strength requirements without 
conscription.  By that objective, the AVF has been very 
successful.  As shown on the following table, since FY 1974 
the active forces have remained within 1.5 percent of the 
Congressionally authorized strength levels.  Insofar as 
strength levels have declined, it is by choice, not because 
of recruiting problems. 
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nir-vgjjirrEER FORCE CWTAI   ACTIVE FORCES 

Fiscal year Ist 
1979 

Otr. 
1473 1974 1975 1977 1978 1979 1980 

End StrenqUi  (000) 
Planned 2,288 2,174 2,129 2,088 2,069 2,050 2,038 2,016 
Actual 2,2S2 2,161 2,127 2,074 2,061 2,024 2,040 2,019 
» Achieved 9B.4 99.5 99.9 99.3 99.6 98.7 100.1 100.1 

Accessions 
Total (000) 485 423 458 411 332 338 65 84 
» o£ Objective 96 97 102 98 98 93 90 96 
UPS Access lona 455 V 395 419 388 312 316 60 78 
High School 301 233 277 269 240 229 43 45 
Graduates (000) 
» oE NPS Accessions 66 61 66 69 77 73 71 58 

Reenlistment Rates (») 
First Term 24 30 37 35 37 37 38 40 
Career 83 81 82 75 72 68 71 71 
Total 47 52 57 54 55 53 55 56 

First Term 
Attrition (%) b/ 32 37 3i 35s/ 305/      Xc/- 

" 
0/    Includes 206,000 inductees for 1970 and 36,000 for 1973. 

^    Percent of those who enlisted foe three or more years in fiscal year shown who left 
will leave before oonpleting three years of service. 

c/    Projections based on data through Pf 1979. 

Recruitment 

The  above  table  also shows   that   PY   1979 was   the  most 
difficult  recruiting year  under   the  AVF.     The  Services 
achieved only   9 3  percent  of   their  collective  recruiting 
objective.     For  the  first  time  under  the  AVF,   all   four 
Services  were  short  of  objectives.     Still,   338,000  young  men 
and women enlisted   in  the  Armed   Forces   in  1979.     That was 
6,000  more  than the previous year.      (The  Services  achieved  98 
percent  of   their  goal   in  1978  because  the objective was   lower 
than   in   1979.)     In  FY   1979,   over   73  percent  of   new accessions 
had high  school  diplomas—a  percentage  that   is  higher   than 
any  year   in history  except  for   1978.     However,   the Department 
of   Defense  remains  concerned  about   its  ability and 
educational  attainment.     The Army  especially   is  of   concern, 
since   it  falls  below  the  DOD average with  respect   to both  of 
these  rough  measures of  recruit  quality. 
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Although the recruiting results for the first quarter of FY 
1980 fell short of the overall DOD objective, they show a 
significant improveiaent over the same period during FY 1979. 
During this period the Services recruited 96 percent of their 
objectives as compared to 90 percent for the first quarter of 
FY 1979.  This is encouraging because the objective for the 
first quarter of FY 1980 (88,200) was 16,300 higher than for 
the first quarter of FY 1979 (71,900) because of the need to 
ina)ce up recruiting shortfalls carried forward from FY 1979. 

The demographic projections for the coming decade raise 
concerns.  During this period the pool of eligible 18 year 
old men and women will decline by about 20 percent from the 
1979 level of 4.2 million.  No one can predict with 
confidence how much these downward trends will affect 
recruitment for the All-Volunteer Force. 

Attrition 

First-terra attrition increased dramatically with the advent 
of volunteer ism.  The All-Volunteer Force Commission had 
projected a drop in attrition as conscripts passed from the 
system.  Instead, the Service policies were liberalized. 
Discharge of poor performers was more common than it had been 
under the draft.  To some extent, this was a healthy change, 
but the losses are expensive in terms of recruiting and 
training costs.  Actions initiated in 1977 have begun to cut 
such losses, as shown on the table above. 

Reenlistment 

First-term reenlistment rates have remained near 37 percent 
since 1975.  The current rate is over 2.5 times the FY 1970 
rate.  This larger than predicted retention of trained 
personnel has significantly reduced the requirement for new 
accessions and is a major success of the AVF, contributing to 
increased readiness. 

On the other hand, reenlistment rates at the second and later 
reenlistment points have dropped steadily from the high of 83 
percent in 1973 to 68 percent in FY 1978, well below the 1970 
rate.  To some extent, this is attributable to the higher 
first-term reenlistment rate.  Many of those who reen- listed 
to receive the Selective Reenlistment Bonus and other 
incentives are faced with perceived pay cuts when considering 
reenlistment decisions without bonuses beyond ten years of 
service.  While overall retention is encouraging, career 
reenlistment is of concern, especially in the Navy. 
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SELECTED RESERVE 

The Selected Reserve also provides an important part of the 
All-Volunteer Force.  The following table shows recent 
Selected Reserve trends. 

AUy-WXlNTEER FORCE CKTA:     SELECTED RESERVE 

 Fiscal Years  
1973 1974 1975 1977 1978 1979 

Average Strength (000)^ 
Planned 
Actual 

917  904  914  835  809  798 
927  912  905  813  796  808 

Accessions 
Total (000) 
As % of Objective 
NFS Accessions (000) 
Male High SdKol CSraduates 

Continuation Rates (%) b/ 
First Term 
Ceireer 
Total 

189 

70 

126 219 225 201 205 
- - 98 85 94 

46 69 73 70 78 
19 27 25 22 26 

. 76 65 66 73 
- 81 81 81 81 
- 77 72 74 78 

a/   Congress authorizes the average strength o£ the Selected Reserve,  in 
contrast to the end-year. 

h/   % of numbers continuing from one year to the next. 

In  FY  1978  the  Reserve  Components experienced a  low point   in 
manning.     This  continued a  decline  from FY  1974.     The  decline 
was  reversed  in   FY  1979.     The average strength  of   the 
Selected Reserve   is  expected  to continue  to  increase  from 
808,000   in   FY  1979  to  850,000   in   FY   1981.     These   increases 
are expected  to result  from a  stable  recruiting  force, 
incentives,  and  increased  retention accomplished  through 
better  training.     All other   indicators   in  the  table  showed an 
increase  in  FY  1979. 

HELPING  THE   MILITARY   MEET   ITS   PERSONNEL   REQUIREMENTS 

The  AVF  is  not without problems,   but   it   is  worlcing,   in many 
respects  better  than anticipated  ten years  ago.     The problems 
are   important,   however.     The key problems  in military 
recruiting  seem to result  from a  decline   in  the  value  of   the 
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enlistment package, an unfavorable image of the military, and 
an improved economy.  The Armed Forces entered the 
All-Volunteer Force with a competitive "enlistment package" 
that was successful.  That package consisted of: 

o substantial Increases in pay; 

o career pay competitive with the private sector; 

o a strong educational incentive in the "UI Bill;" and 

o highly valued in-service benefits for the 
serviceperson and his/her family. 

Over the past six years, the attractiveness of that package, 
particularly to high potential high school graduates, has 
diminished.  The basic pay for grade E-2 has declined 
relative to pay in the private sector.  Increases in career 
military pay, along with increases in Federal civilian pay, 
have lagged behind increases in pay in the private sector. 
Further, the significant Increases In the cost of living have 
eroded the real income of all Americans. In addition, the 
contri-   butory Veterans Education Assistance Program (VEAP) 
is not as attractive as the former GI Bill, and some 
in-service benefits have been reduced. 

There are improvements that would help the military meet its 
personnel requirements: 

o Make military service more attractive to the 
potential enlistee and to those in service by 
improving pay and benefits. 

o Reduce the need to recruit young men by recruiting 
more women and by reducing the attrition of both men 
and women already in service. 

o  Improve the capability to add trained people to the 
force after mobilization by training draftees faster 
and by increasing the size of the pool of trained 
people. 

The President's Budget proposes actions In all of these 
areas. 

Improving Pay and Benefits 

The President's FY 1981 budget proposes increases of S133 
million over the bonus levels paid in FY 1979, Including 
legislative requests for Increases in the maximum bonus 
payments permitted and an extension of bonuses beyond the 
current ten years of service limit. 
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Also, there are a series of proposals pending before 
Congress, or soon to bo submitted, which we believe are 
needed to make military pay and benefits more attractive. 
Some of these proposals are discussed below: 

o Legislation has been proposed to make the 
non-disability retirement system more responsive to 
the needs of members and military management 
requirements.  Under this initiative, existing 
inecjuities are corrected, uniformity is established 
among the Services, new entitlements are provided for 
members, and savings are realized, in the future, 
that may be spent on other aspects of compensation or 
elsewhere in the budget. 

o Currently, a family separation allowance accrues only 
to service members with dependents who are in grade 
E-4 and above with more than four years service. 
Legislation is pending to extend this benefit to 
junior enlisted members. 

o To ensure that pay levels are adequate to attract and 
retain physicians, the Administration has proposed a 
restructuri ig of existing special pays and a new 
retention bonus for critical specialities. 

o A legislative proposal to revise the method of 
computing sea pay was enacted last year.  A provision 
of the bill required a transition period of several 
years.  The Administration has now proposed that the 
now rates be paid immediately rather than at the 
originally specified future date. 

o A restructuring, both in form and amount, of the 
reimbursement for moving expenses that now exceed 
out-of-pocket costs for military members.  The 
President's budget adds $122 million in FY 1981 for 
this purpose. 

o An Administration pay reform proposal that if enacted 
would result in higher raises in FY 1981 for military 
members than for general schedule Civil Service 
employees. 

o At present, unmarried senior enlisted personnel can 
be required to live in barracks.  Legislation will be 
proposed to give these senior personnel the choice 
between living in barracks or receiving a quarters 
allowance. 

o The budget includes $102 million dollars to Increase 
the reimbursement to military members when they are 
traveling on official business. 
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o Current law provides for forgiveness of some portion 
of a student loan for persons serving on active duty 
in combat.  The House of Representatives has passed 
nnd the Administration supports changes to the Higher 
education Act that would forgive a portion of student 
loans for active or reserve enlisted service. 

Finally, the House Armed Services Coranlttee has asked the 
Department of Defense for a report on the feasibility of a 
more generous educational incentives program to attract 
potential recruits.  However, the Department's report, is 
more comprehensive.  It reviews all current incentives, makes 
recommendations regarding modifications to existing programs, 
discusses possible new incentives that may be necessary, 
summarizes data on the AVF through FY 1979 and presents 
Service comments.  This report will soon be submitted to the 
Congress. 

Reducing the Need to Recruit Young Men 

The Department of Deftnse has made plans to utilize more 
effectively the personnel resources available.  Two of the 
more important aspects of these plans are: 

Reducing first-term attrition.  The Services are reducing the 
number oE individuals who are lost to the military during 
their first three years, prior to completing their initial 
onli.stment.  By keeping volunteers longer, fewer volunteers 
are needed.  First-term attrition is now 28 percent, down 
Crom 37 percent in 1974.  The Services are more thoroughly 
screening those who enter the force, and are increasing 
management attention to reducing attrition.  Continued 
attention should keep first-term attrition at, or perhaps 
somewhat below, current levels. 

Increasing use of Women.  All Services project continued 
large increases in female volunteers during the next several 
years.  Women represent the major, underutilized personnel 
resource for the military.  Prior to 1973, women provided 
less than 2 percent of the total Defense enlisted strength. 
Under the All-Volunteer Force, the percentage grew rapidly, 
tt is abijut 8 percent now, and is programmed to reach 
approxim.ite ly 12 percent by 1985.  By 1985, one out of every 
six Air Force enlisted members will be female.  'i"he role of 
women has also changed.  While women do not serve in 
infantry, armor, cannon artillery or combat engineer units of 
battalion size or smaller in the Army, tney are serving in 
combat support units throughout the service.  About 95 
percent of the skills in the armed forces are open to women. 
Women are now being assigned to some ships and aircraft 
crews, within the limits established by 10 U.S.C. 6015 and 
8549. 
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Improving the Capability to Add Trained People to the Force 
After Mobilization 

There are many programs and initiatives within the Department 
of Defense to make trained people available more quickly 
and in lar'jer numbers following a decision to mobilize.  Many 
of these are discussed in the section of this report on the 
feasibility of Presidential induction authority for the 
Individual Ready Reserve (IRR).  Three irnproveraents under 
consideration in the Department of Defense for which 
Congressional authorization would be required before 
implementation are described below: 

Reenlistment Bonus for the IRR The 1981 Budget proposes 
legislation that would authorize the payment of a bonus 
for service in the Individual Ready Reserve (IRR).  This 
would be offered to individuals who have completed their 
statutory or contractual military service obligation. 
This bonus would be directed towards individuals who 
have military occupational skills, such as infantry, 
armor, artillery and combat medics, that are critically 
needed in the IRR.  Recipients would incur a three year 
service obligation for the bonus, now anticipated to be 
$600.  The program is designed to increase the Army IRR 
by more than 30,000 members by 198 5. 

Selective Service Screening of Members of the Standby 
Reserve.  Legislation has been submitted to delete the 
provi'iions in 10 U.S.C. 672 which provide that members 
of the Standby Reserve must be screened by the Selective 
Service System and declared available for military duty 
before the Department of Defense can recall them in a 
mobilization.  The Standby Reserve is the only category 
of military personnel that cannot be mobilized directly 
by the Department of Defense.  Members of the Standby 
Reserve, including physicians, may be needed quickly to 
meet manpower requirements in the early days of a 
mobilization and should be processed independently of 
the Selective Service System.  This change would also 
relieve the Selective Service System of a responsibility 
that is peripheral to its primary job:  to be prepared 
to classify and deliver non-prior service personnel to 
the Department of Defense for examination and 
induction. 

Extension of the Military Service Obligation.  One way 
to increase the size of the Individual Ready Reserve 
(IRR) would be to make the current six-year military 
service obligation longer.  For example, individuals who 
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serve in the active force for a period of four years are 
currently transferred to the IRR for the remaining two 
years of their statutory six-year obligation.  If the 
obligation were extended by a year, they would spend a 
third year in the IRR. 

A one-year extension would increase IRR strength by 
about 85,000 for the Army, where the need is greatest. 
This increase would not occur, however, until six years 
after the law was changed. 

A longer obligation would be a disincentive to 
enlistment.  It is not without precedent, however. 
Between 1951 and 1958, the nation had an eight-year 
military service obligation.  A proposal to lengthen the 
obligation is being evaluated by the Department of 
Defense. 

CONCLUSION 

The All-Volunteer Force has served the nation well since its 
inception.  There is every reason to believe it can continue 
to do so in the future if the Congress provides the 
enhancements to military pay and benefits proposed by the 
Administration. 
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PART IV 

POTENTIAL IMPACT OF NATIONAL SERVICE ON THE ARMED FORCES 

INTRODUCTION 

This section of the Report responds to the requirement in the 
1980 Defense Authorization Act to make recommendations with 
respect to: 

"the desirability, in the interest of preserving 
discipline and morale in the Armed Forces, of 
establishing a national youth service program permitting 
volunteer work, for either public or private public 
service agencies, as an alternative to military 
service. " 

The three-month time limit available to complete the Report 
dictated that heavy reliance would have to be placed on 
materials, literature, expertise, and proposals that already 
existed at the time work was begun.  Original research has 
not been conducted.  Neither have all the social policy 
implications of national service proposals been examined in 
depth.  Rather the emphasis has necessarily been on the 
military manpower effects of providing or requiring a 
civilian alternative to military service.  This emphasis is 
fully consistent with the legislative history of the Defense 
Authorization Act, the specific wording of the study charge, 
and the context established by the other nine points that are 
included in this Report. 

The Report and recommendations assume the following 
conditions:  (1) the nation is not at war or facing mobiliza- 
tion; and (2) no major changes will occur in personnel 
standards, policies, and force levels in the Armed Forces. 
The basic question to be answered, then, is this:  Given 
present and reasonably anticipated conditions, is a national 
service alternative supportive of or detrimental to 
recruitment for the Armed Forces? 

The Report analyzes four models of national service which 
incorporate most of the concepts or proposals that have 
currency today.  These four generic models are: 

o Voluntary Broad-based National Service (VBNS), which 
seeks, without compulsion, to involve as many young 
people as possible in their choice of civilian or 
military service. 
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o Coiapulsory Droad-based National Service (CBNS) , 
entailing manaatory universaj registration ana 
requring either military or ci\/ilian service for all 
qualified youth. 

o  Voluntary Targeted National Service (VTNS), directed 
at involving a relatively small and selected segment 
of youths in service programs that also offer 
training and remedial assistance for participants. 

o Compulsory Lottery-based National Service (CLNS), 
which requires randomly selected individuals to 
perform either civilian or military service. 

CRITERIA FOR EVALUATION 

The key criterion for evaluating national service in this 
study is specified in its legislative mandate—its irapact on 
the morale and discipline of the Arraed Forces.  However, 
there are other criteria that inevitably become a  part of any 
consideration of national service as a policy option.  This 
analysis does not attempt to compare or order the criteria 
beyond specifying irapact on the Arrae^j Forces as the key 
concern Congress asked to be addressed. 

Constitutionality 

While final determination on constitutionality is the 
province of the courts, tentative conclusions about tne 
constitutionality of particular proposals are possible. 

Conscription for military service has been ruled as falling 
within the power of Congress to raise and support an army and 
provide and maintain a   navy, but conacripcioii for civilian 
service has not been judicially tested.  The key question is 
whether or not the courts would seo juch conscription as 
justifiably related to raising an ariny and mainculning a 
na'/y, in light of prohibitions against involuntary servitude 
and guarantees of due process jtid equal protection. 

An analysis by the Department of Justice comes to the general 
conclusion that "the Congress could, consistent with the 
Constitution, implement a national youth service program 
having general characteristics similar to those of any of the 
programs outlined in the four basic models."  Congress 
probably hasi no independent constitutional authority to 
compel participation in national service per se unless it is 
linked to the power to raise and support an array and provide 
and maintain a navy.  (The same conclusion was reached in a 
study conducted by the American Law Division of the 
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Congressional Research Service.)2/    The Department of 
Justice's conclusion is based on the following principles 
well defined by court cases: 

o Congress har; the power under Article I, Section 8, 
cl. 1, of the Constitution, to spend money for a 
national youth service should it determine that such 
a program would be of benefit to the general 
welfare. 

o Congress has the power under Article I, Section 8, 
cl. 12-13, to raise and support armies and to provide 
and maintain a navy; in the exercise of these powers, 
it may require military service of every citizen. 

o Congress may allow exemptions or deferments from 
military service based on occupation. 

o Congress may provide for exemption from military 
service based on conscientious objection and may 
condition such exemption on the performance of 
alternative civilian service. 

o Neither compulsory military service nor compelled 
alternative service in lieu of military service for 
those granted exemption is considered involuntary 
servitude under the Thirteenth Amendment. 

Equivalence 

How is civilian service perceived by those compelled to serve 
in the military or by those who serve if not all serve?  The 
various aspects of equivalency cluster into two key charac- 
teristics useful in analyzing any model but of particular 
salience for compulsory models.  First, is the contribution 
of the civilian service comparable to military service in 
meeting national needs or goals?  And second, are the 
conditions surrounding the civilian service perceived as 
equivalent to military service in such terras as hardship, 
discomfort, duration, restriction of freedom or life style, 
hazard, material rewards and sacrifice? 

Administrative Feasibility 

Some measure and assessment of problems involved in 
alternative proposals can be made, but in the final analysis, 
feasibility is relative, determined by such factors as 
political will, resources that leaders are willing to conmlt 
and the support of the American people. 
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Administrative feasibility hinges on factors such as: 
success or failure of past, parallel or similar programs, 
size, volume of workload, con^lexity and geographic 
dispersion of operations, timing, and cost. 

Acceptability 

The degree to which a particular model of civilian national 
service would be acceptable to the American people is likely 
to depend upon: 

o The degree of compulsion and sacrifice involved and 
the fairness with which they are alloted to 
individuals; 

o The extent to which national service is perceived as 
worthwhile, honorable and consistent with citizenship 
values; 

o The size of the program, e.g., how many individuals 
and families are affected; 

o The degree of intrusiveness, e.g., registration, 
examination, classification, couns9ling, invasion by 
government of an individual's freedom and privacy; 

o Public reaction to the large bureaucracies and costs 
associated with national service; and 

o The nature and value of the work accomplished. 

Coat 

This study estimates the costs associated with each of the 
models.  It is important to stress that cost figures used in 
tills study are very preliminary and incomplete.  Costs for 
certain models were derived from other studies.3/ The 
estimates are quite sensitive to assumptions as to workload, 
choices made by participants, and the factors used to develop 
unit or per capita costs.  These assumptions differ in the 
literature; moreover, neither social costs nor benefit are 
incorporated in the calculations. No attempt has been made 
here to analyze cost estimates in terms of constant 
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dollars; instead, tiie date when an estimate was made Is 
indicated.  All costs and participation assumptions are for 
civilian rather than military service. 

It should also be noted that the President's decision to 
restore registration for Selective Service will have the 
effect of reducing :>oine of the initial costs of instituting a 
national service program. 

Impact on the Armed Forces 

Under this criterion, several questions are asked as to how 
the various national service models affect the Armed Forces 
in terms of size (e.g., do they compete with or channel 
recruits to the Armed Forces) and quality (e.g., do they tend 
to channel those with desired skills and abilities toward or 
away from the Forces),  with respect to the "morale and 
discipline" of the Forces, do the models tend to dampen 
dissent that might accompany compulsion within or outside the 
Armed Forces; or do they foster resentment and discontent 
{e.g., "... national service people get off easy")? 

NATIONAL SERVICE VALUES 

In 1966, the President's National Advisory Commission on 
Selective Service examined the concept of national service 
and concluded in words that are not inapplicable today: 

"The Commission endeavored to learn from Government 
officials and from others precisely what the needs are 
which national service can meet; how programs would be 
administered; how they would be financed.  The answers 
were imprecise and inconclusive."£/ 

One of the major obstacles to analyzing the impact of 
national service upon the Armed Forces is the wide variety of 
proposals that have been put forward, each with different 
implications as to feasibility and impact on the Armed 
Forces.  Despite continuing interest in the concept of 
national service, it still has not been translated into a 
well defined policy alternative on which all of its 
proponents can agree. 

While the various proposals have in common the fact that they 
provide a civilian alternative to military service, in other 
respects they differ significantly.  In particular, each 
rests on a different set of value premises.  For example, 
these are values commonly emphasized in different 
combinations by one proposal or another: 



239 

so 

o The Obligation of Citizens.  Some proponents of 
national service believe citizens owe service as a 
concomitment of the rights of citizenship and that 
ijoverniuent should require or foster such service. 
Participation therefore is assumed to enhance civic 
virtue or good citizenship. 

o National Needs.  Other backers of national service 
point out that important human, environmental and 
community needs are not met by the market economy; 
youth represents an inexpensive resource in meeting 
these social needs. 

o Constructive Socialization/Education.  This value 
holds that youth in our interdependent society need a 
constructive means of transitioning to adulthood if 
anti-social and self-destructive behavior is to be 
avoided.  Government owes it to the individual and 
society to require or make such valuable develop- 
mental experiences available or required. 

o Need for Remedial Benefits.  Some proponents of 
national service stress the fact that many youth, 
especially at the lower socio-economic levels, need 
habits of discipline, remedial education, maturity, 
medical attention and skill development in order to 
become functioning members of society and of the work 
force.  National service offers an opportunity to 
diagnose and remedy these deficiencies. 

Each national service proposal varies in the emphasis it 
places on these value premises.  Once these variations have 
been sorted out, however, proposals vary on two key 
dimensions:  the degree of compulsion involved and the size 
of the program.  Beyond these two key dimensions, the 
following variations are possible in all models: 

o  Registration for both civilian and military service 
could be mandatory or voluntary, and be applied to 
men and women. 

o Administrative structure could be based upon 
expansion and better coordination among existing 
programs, or upon the grouping of programs into a new 
and larger agency. 

o A national service program could be housed in a 
chartered corporation or government agency (new or 
existing, either a departiaent or an independent 
executive agency). 
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o Programs could be operated solely and directly by a 
Federal agency or could be carried out cooperatively 
with State and local, public and private agencies. 

o Civilian participants could be paid subsistence, an 
allowance, or the minimum wage, consistent with the 
notion of "volunteerism." 

o Civilian participants might or might not be offered 
educational vouchers, fellowships, or preference in 
post-service hiring. 

o The program could begin on a small scale and grow 
incrementally, or it could attempt to expand partici- 
pation as quickly as possible. 

The discussion that follows will focus on four prototypical 
models and refer to these variations only to the extent that 
analysis requires it.  A complete program proposal would need 
to resolve each of these issues, but most are not necessary 
to this level of evaluation. 

NATIONAL SERVICE MODELS 

Model I - Voluntary Broad-based National Service (VBNS) 

This model aims at involving as many persons as possible in 
their choice of civilian or military service on a voluntary 
basis.  It would necessitate a considerable expansion of 
existing programs that offer service opportunities and the 
creation of new ones.  The conceptual or value base 
underlying this model is mixed and could include all four: 
obligations of citizens, national needs, constructive 
socialization and the need for remedial benefits. 

VBNS presents no novel constitutional questions.  Like any 
other government program its decisions on who may partici- 
pate must be based on reasonable classifications or 
exclusions.  If some form of military conscription were later 
put into effect, previous or current civilian national 
service would be an acceptable ground for deferment or 
exemption. 

VDNS would rank second in difficulty to administer.  Although 
problems would be eased somewhat because it could grow 
incrementally (equity issues would not allow an incremental 
start in the Compulsory Broad-based National Service (CBNS) 
model), at full operation the VBNS could be large and involve 
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the processing of between 1 and 3 million persons per year. 
The pressure to find meaningful and useful jobs would be 
great. 

The voluntary aspect of the model eliminates 
contentiousness, alleviates the demand for administrative due 
process, and reduces overhead. 

VBNS would rank second highest among the models in terms of 
cost.  The Congressional Budqet Office estimated in 1978 that 
1.6 million youths would participate at an average cost of 
$7,500 per participant and a total cost of $12 billion as 
follows: 

Registration 

Testing 

Counseling 

Public Service Jobs 

Education/Training Grants 

TOTAL 

The CBO cost estimate does not Include the costs of a 
national organization to conduct the program.  Because VBNS 
would compete with the military recruitment effort, it might 
also increase the recruitment budget. 

The voluntary broad-based model may be detrimental to 
sustaining the All Volunteer Force.  A serious commitment to 
developing a sizeable VBNS could result in wide-ranging 
competition with the present AVF for youth. 

Any program that vrould compete for the same pool of qualified 
individuals as the military must be viewed as deleterious in 
its impact on the morale and discipline as well as on the 
force levels of the Armed Forces as currently staffed. 

Conclusion and Recommendation 

If VBNS cuts into the military recruitment market, it could 
precipitate a need to reinstate the draft in some form. 
Broad popular support of the notion of voluntary national 
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service would be difficult to translate into support for a 
specific program in light of its impact on the armed forces 
and its cost in an era of fiscal constraint. 

VBNS should not be pursued currently as an option in the 
military manpower context in light of its negative impact on 
military recruitment. 

Model II - Compulsory Broad-based National Service (CBNS) 

This model would entail mandatory registration and require, 
in principle, universal national service in either a 
military or civilian capacity.  No doubt some deferments 
would be necessary for hardship, institutionalization, 
physical condition, etc. 

But with the exception of the all-important distinctions that 
CBNS is both mandatory and virtually universal, it could vary 
along most of the lines suggested above.  The Congressional 
Budget Office analyzed CBNS as one of its prototypical 
models.  Although traces of all four value preiaises can be 
found in proposals that group under this model, the most 
important is the obligation of citizens to serve their 
nation.  It is this value which enables proponents of such a 
model to view positively the conscription of uillions of 
youths to national service. 

A compulsory broad-based model (CBNS) has the potential for 
raising the constitutional issue of involuntary servitude but 
only if compulsory civilian service were not linked to 
Congress' power to raise and support armies and provide and 
maintain a navy.  Congress probably cannot compel 
Participation in civilian national service per se; any 
ong-term compulsory service linked to an enumerated power 

other than the military power might be held to be involuntary 
servitude in violation of the Thirteenth Amendment.  CBNS 
must be linked to raising an army and maintaining a navy 
to avoid constitutional questions. 

In CBNS, civilian service's perceived equivalence might also 
increase as a result of the sheer magnitude of a program of 
compulsory service for as many as 4 million youth.  But the 
problem that is latent in a successful VBNS would be 
difficult to forestall in a compulsory broad-based model. 
The task of finding 1.5 million (all-males) or 3.5 million 
(male and female) civilian jobs that could be perceived as 
equivalent in contribution and conditions to military service 
would be difficult. 
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Agreement over equivalence is likely to decline as the 
pressure of numbers forces an ever broader definition of 
national service.  In addition, the problem would be 
exacerbated by the compulsory nature of the pro>jram.  This 
would brinij into play the natural tendency of military 
draftees and their families to view with skepticism the 
service of their civilian counterparts.  Althoutjh this can be 
eased somewhat by varying rewards and the length of service, 
(e.g., longer periods of civilian service), there are limits 
to how much equivalence can be provided. 

CDNS would be the most difficult of all the models to 
administer.  The CDNS agency would have to process between 2 
and 4 million new entrants each year, depending on whether 
women are required to serve as well as men.  If the required 
civilian service were two years in duration, the agency would 
thus have to contend with between 7 and 8 million persons per 
year.  The Armed Forces currently only need about half a 
million persons per year for the active forces and even the 
current shortages in the reserves would do little to absorb 
the accessions CBNS would generate.  On the civilian side, 
the administrative task of finding and supervising millions 
of civilian jobs equivalent to military service would be 
extremely difficult.  Even if civilian entrants were required 
to meet the same mental, physical and moral standards as 
military inductees, a DOD study indicates that the CBNS 
agency would have to find 2.28 million equivalent jobs for 
the .9J million men and 1.35 million women processed 
annually.5/  if the standards for entry were lower than 
those for the military, the number of jobs needed would be 
even larger. 

The element of compulsion places a heavy burden on any 
administrative apparatus and increases overhead costs 
dramatically.  Administrative due process must be assured. 
Entailing an appeals system of lay boards or administrative 
law judges.  Opinion data suggest that a compulsory system 
will encounter opposition from a sizable minority.  Thus, it 
can be assumed there would be some degree of noncompliance 
and the agency would have to expend considerable effort in 
concert with the Department of Justice to enforce the law. 

In sum, while the majority of trie general public may support 
a national service obligation, iiany of the affected youth 
probably do not.  According to the opinion polls, support for 
a compulsory program is diminishing somewhat among young 
people and a sizeable minority strongly oppose it. 
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CBNS is by far the most costly of the four models.  The 
Conyressional Budget Office estimated participation of 3.5 
million youth, at a per capita cost of $6,858, for a total 
annual cost in 1978 dollars of more than $23 billion, as 
f o 11 ow s: 

(millions) 

Registration $     6 

Testing (5 

Counseling 425 

Employment (including 20 percent 
for administration) 23,000 

Education/Training Grants      .  0_ 

TOTAL $23,496 

Conclusion and Recommendation 

This model is the most costly atid difficult to administer 
of the four models.  It would represent an unprecedented 
coercion of individuals for non-military ends that would have 
to be justified constitutionally in terras of sustaining the 
Armed Forces.  It would provide the Armed Forces with people, 
but at the cost of forcing major changes in personnel 
policies. 

CBNS should not be pursued as an option in light of its 
costs, difficulty in administration, and the unprecedented 
coercion it represents. 

Model III - Voluntary Targeted National Service (VTNS) 

A VTNS would be directed at attracting a small, selected 
population.  Altliough it would not need to be focused on 
disadvantayed youth, all current proposals favor this target. 
This model rests most heavily on the theoretical basis that 
it is good for certain individuals to receive valuable life 
experiences, to be tutored, and to learn skills.  The basic 
structure of this model exists in programs offered by ACTION, 
the Department of Labor and others.  There is no direct or 



245 

56 

conf>elling relationship between this model and military 
recruitment. 

equivalence is not a problem for VTNS if military service is 
voluntary.  If conscription is introduced for military 
service, however, equivalence becomes a serious problem. 
However one views programs of remedial benefits for 
disadvantaged youth, it is hard to see how such programs 
could be perceived as equivalent to military service by the 
public.  Most young people and the general public support 
voluntary national service according to polls. 
Administratively, VTNS would pose the fewest problems of the 
four models. 

Total annual cost for VTNS according to the CBO would be: 

(millions) 

Registration 5    6 

Testing 10 

Counseling 4 25 

Employment 1,400 

Education/Training Grants 325 

TOTAL 2,166 

VTNS is not likely to have many negative consequences for the 
Armed Forces. 

Conclusion and Recommendation 

While this model appears to have some merit when reviewed 
against the criteria in this survey, its impact on the size, 
morale, and discipline of the armed forces appears small. 

Therefore, VTNS need not be pursued as an option in the 
military manpower context. 

Model IV - Compulsory Lottery-Based National Service (CLNS) 

On the surface, a CLNS model appears to be a variation of a 
compulsory broad-based model because it operates on a 
principle of universal obligation for national service 
(civilian or military) with deferments for hardship, 
ill-health or disabilities.  But the use of a random 
selection system or lottery to decide who would serve. 
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without everyone serving, reduces the numbers involved. 
Bosically, this model is a variation of the military 
induction system as discussed in Part I. 

One model version of CLNS has been proposed by Congressman 
John J. Cavanaugh (H.R. 3603).  It wouxd use a lottery to 
decide who would serve and those selected would be given 
their choice of civilian or military service.  (Military 
service could be 18 months in the active forces or six months 
active followed by 36 months of reserve service.)  Random 
selection could be stopped at any point after the shortfalls 
of the Armed Forces are met. 

The Cavanaugh variant settles the question of who will serve 
and who will not at age 18, thus malting a young person's 
future much clearer at a relatively early date. 

Another variant of the CLNS concept has been proposed by 
Representative Paul N. McCloslcey (II.R. 2206).  It varies from 
the Cavanaugh plan in that it requires each registrant at age 
18 to choose among options of military service, civilian 
service or no service.  Those who choose no service would be 
assigned to a draft liability pool from which they would be 
drawn by lottery for military service if there were 
recruitment shortfalls in the Armed Forces.  This would 
considerably increase the size and costs of the program. 

CLNS is for legal purposes similar to the Selective Service 
System, prior to its being placed on standby status.  Thus it 
presents no novel constitutional questions. 

CLNS would stand a good chance of achieving equivalency 
because of its more limited proportions.  The number of 
equivalent jobs that would be needed probably falls within 
the range of what has often been contemplated for expanding 
existing service programs. 

CLNS would not pose particularly difficult administrative 
problems.  Much of its operations would resemble those 
carried out by Selective Service in the past but with an 
expanded civilian service alternative attached.  Under the 
McCloslcey version of the CLNS, the civilian service component 
might grow in three years to a processing load of around 1 
million persons.  Though as many as 4 million persons would 
have to be registered, examined and counseled each year, this 
is really the simplest aspect to administer of any national 
service program. 

The Cavanaugh variant that might cease inductions into 
civilian or military service once shortfalls had been covered 
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VKiiiliI be even simpler.  Although 2 to 4 million would have to 
bt! rcijistered, about 290,000 persons would need to be 
examined ami arouml 87,000 involved in civilian service in 
ordur to cover current artivi; force lihortfalls oC 22,0U0. 
Filling reserve shortage;; as well would require considerably 
more people to be processed.  But even if twice as many were 
processed, the load would still be well below even the 
HcCloskey variant.  Though the compulsion involved could 
still be controversial, it is logical to expect that the 
smaller size oC operations in ';he Cavanaugh variant may 
reduce some of the problems. 

The compulsory lottery-based national service concept has not 
been broadly discussed, and there is little data on which to 
base an assessment of its public acceptability. 

Estimating the costs of the CLNS alternatives involves 
numerous assumptions about how many persons the military 
might need in the future, and how many people would choose 
active, reserve, or civilian service.  While It Is clear that 
total costs of the Cavanaugh variation would be less than 
costs of the three other models, an analytically based figure 
cannot be determined at this time. 

The compulsory lottery-based model (CLNS) would have a 
positive effect on the manning of the Armed Forces.  It would 
assume that the Armed Forces would meet all their manpower 
goals.  While draft resistance is a distinct possibility, its 
extensiveness Is by no means certain.  It is also likely that 
little of the opposition, if it did occur, would be found 
within the military where It would negatively affect morale 
and discipline, since those conscripted who were opposed to 
military service could choose civilian service. 

Conclusions and Recommendation 

This model would provide the quantity and quality of 
accessions the Armed Forces require. 

At bottom, however, CLNS Is a return to the military draft 
with a civilian compulsory service attached.  The Cavanaugh 
variant allows Individuals to choose civilian in lieu of 
military service, but nonetheless coiopels them to make a 
choice and to serve If called or be in violation of the law. 
The McCloskey variant does essentially the same thing but 
incorporates a somewhat different selection procedure. 

If it became necessary to return to conscription the question 
is:  what does Institution of a CLNS-Cavanaugh model provide 
that the all-military draft would not? 
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The CLNS alternative is the most promising of the four models 
in the context of this report.  It should be examined further 
in contingency planning for any actual military conscription 
in a national emergency, bearing in mind the serious 
practical and conceptual problems discussed above. 

There is no need for a national civilian service program at 
this time.  The AVF is adequate to meet projected military 
personnel needs under present planning assumptions. 

Opportunities for voluntary service are widely available 
through programs operated by ACTION, State and local 
governments, and the private voluntary sector.  Furthermore, 
the Federal Government sponsors a substantial program of 
targeted employment and training opportunities for 
disadvantaged youth and the Administration has proposed a 
major expansion of these programs in its new youth education 
and employment initiative. 
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FOOTNOTES 

1. America's Volunteers, A Report on the All-Volunteer 
Force, December 31, 1978, Office of the Assistant 
Secretary of Defense (Manpower, Reserve Affairs 
and Loyistics).  These costs include reconsti- 
tution of the Selective Service System, 
registration, induction, examination, classi- 
fication, training, and pay allowances.  Each 
year, 300,000 induction calls aie made; 100,000 
are inducted and trained for four months. 

2. As special study of the constitutionality issue was 
carried out by the Department of Justice for 
purposes of this report.  See Larry L. Simms memo 
for John White, Director of 0MB "Re: National 
Youth Service", Department of Justice, November 
1979.  Also, George A. Costello, "Military and 
Civilian Conscription:  Constitutional Issues," 
Library of Congress, The Congressional Research 
Service, July 30, 1979.  For a contrary view 
which asserts that "required public service in 
tiroes of peace is not authorized by the 
Constitution" and that "alternative public 
service violates the Thirteenth Amendment by 
virtue of its unlimited scope and its compulsory 
nature," see memo from David Landau and Randy 
Stratt of the American Civil Liberties Union, 
January 2, 1980. 

3. Most estimates used are from Congressional Budget Office 
(CBO), "National Service Programs and Their 
Effects on Military Manpower and Civilian Youth 
Problems," Budget Issue Paper for Fiscal Year 
1979.  For others see "Youth and the Needs of the 
Nation", Potomac Institute. 

4. The National Advisory Commission on Selective Service, 
"In Pursuit of Equity:  Who Serves When Not 
All Serve?" Washington, D. C., 1967. 

5. Associates for Research in Behavior, Inc., "A Tracking 
Study Regarding Issues Related to Recruitment of 
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April 1979. 
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APIENMY   1 

PUBLIC LAW 96)07—NOV 9 19V9 93 STAT. 815 

pusmofTiAJL >ioo>ni>CFn>ATiON>  OK nujtmvT nitvici izroxM 

StC- 811   (•) The President ihall pr»p«re »nd tnnimit t« the   1^" 
ConfrvM • plan for • fair and eouiiable reform of the existing law   cJJJUIJJ"* " 
providing for registration and induction of persons for training and   |o i^Capp 4^1 
•ervicc in the Armed Forces Such plan nhall include rccommenda-   mpu 
tioaa with rvapect to— 

(1) the desirability and feasibility of resuming registration 
under the MiiitAry Selective Service Act as In eustence on the 
date of the enactment of this Act; 

(2) the desirability and feasibility of astablishing a method of 
•ulomalically registering persons un()er the Military Selective 
Service Art through a cenlrahjed. automated system using 
•xisting records, together with a discussion of the impact of iucn 
methoo, or of aJtemaiive methods of establishing such a registra- 
tion system, on privacy rights under the Constitution and under 
•tatutes protecting such rights (including section 552« of title 5. 
United States Code, commonly referred to as the "Privacy Act") 
wid any proposal for reform of such Privacy Act or other 
•Ututes, relevant court decision* relating to Selective Service 

prooeduna, and the Impact of aucb alternative iDCthoda on other 
eODitituboDAl iasuee. 

(8) the desirability of the enartment of authority for the 
PieaideDt to induct persona registered under such Act for truin- 
lag and lervioe in the Armecl forces during any period with 
iwpect to which the President determines that iucb authority ia 
nauiied in the interest of the national defense; 

M) whether women should be subject to registration under 
•ucb Act and to induction for traiiung and aervice in the Artned 
Foroea under luch Act, 

(6) the desirability and feasibility of providing authority for the 
President to induct persons into the Individual Ready Reserve; 

(6) whether persons registered under such Act should also be 
immediately classified and examined or whether clasaincation 
and examination of registrants should be subject to the diacre* 
tion of the President; 

G) such changes in the organization and operation of the 
Selective Service S^tem as the President determines are neces- 
aary to enable the Selective Service System to meet the personnel 
requirements of the Armed Forces during a mobilization in a 
more efTicieot and expeditious manner than ia presently 
possible; 

(8) the desirability, in the interest of preserving discipline and 
morale in the Armed Forces, of establishing a national youth 
•ervioe program permitting volunteer work. Tor either public or 
private public service agencies, as an alternative to military 
•ervioe: 

(9) such other changes in existing law relating to registration, 
classification, selection, and induction as the President considers 
appropriate, and 

(10) other possible procedures that could be established to 
enable the Armed Forces to meet their personnel reouirementa. 

]-JJP»[«'|»» (b) The President shall transmit with the plan requireo by subsec- 
JJj^JJJJI,^ u>      ""' '•' Pfoposala for sucb legislation as may be necessary to imple- 
Canfrtm ment the plan and to revise and mudeaute the MJitary Selective 

Service Act. 
(c) The plan required by subsection (a), together with the proposed 

legislation reouired by subsection (b). shall be transmitted to the 
Congress not later than January 15, 1980. or the end of the three- 
Donth period beginning on the date of the enactment of this Act, 
whichever ia later. 
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NATIONAL   HCAOOUAHTERS 

SILICTIVi   SItVICI   SYSTIM 
«oo e rmEET. N,W. 

omcc or TH« DinSCTOn WASHINGTON. D. C.    20«3B 

U February 1980 

The Honorable William Proxmlre 
Chalnnan, Subcoaalttee oa  HUI^ 
Independeac Agencies 

United Scates Senate 
Washington, D. C. 20S10 

The Honorable Edward P. Boland 

Chairman, Subconniittee on HUD- 
Independent Agencies 

House of Representatives 
Washington, D. C. 20515 

Dear Mr. Chsln&an: 

Transmitted herewith Is our FY 1981 budget aubralsalon In the amount 
of $35.5 million and a supplemental appropriation request of $21.9 mil- 
lion for the current fiscal year.  These are the revised amounts neces- 
sary for the System to successfully carry out Its Increased mission re- 
sponsibilities under the President's Program for the Revltalization of 
the Selective Service System.  The budget requirements of the System, 
exclusive of the 1980 pay suppiefflental, are shovn in the table below: 

1980 
Supplemental 

President's Budget, January 28 1.4 

Prasldant's Announcement. February 8       20.,5 
21.9 

I am looking forward to meeting with your distinguished Committees 
and the opportunity to provide you with detailed infomation concerning 
these requests. 

Sincerely,        "") 

Bernard  Rostker   ^ 
Director 

INSURE FRCEDOM-S  rUTURC-ANO  YOUR  OWN-WJV  UNITED  STATES  SAVINOS  BONOS 
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INTRODUCTION 

On January 23, 1980, the President of the United States, while re- 
iterating support for the All-Volunteer Force (AVF), called for the re- 
vltallzatlon of the Selective Service System and said that he would send 
legislative and budget proposals to the Congress "so that we can begin 
registration and then meet the future mobilization needs rapidly If they 
arise." The President also announced, on February 8, 1980, that he will 
ask Congress to amend the Military Selective Service Act (MSSA) to 
provide for the registration of women, that Selective Service will start 
the registration process later this spring, that the process of revitall- 
zation will Include the selection and training of local board members, 
and that he would request additional funds from the Congress of $20.5 
million in FY 1980 and $24.5 million in FY 1981 for the Selective Service 
System to carry out this program. 

The FY 1980 Budget Supplement and the FY 1981 Budget submitted to 
Congress on January 28, 1980 did not reflect the President's decision to 
accelerate the revltalizatlon of the Selective Service System or to re- 
instate registration. This report presents the revised appropriation 
necessary in both FY 1980 and FY 1981 to Implement the full program. 
The tables presented here use the FY 1980 Approrprlation as a base 
against which to show the funds necessary to revitalize Selective Ser- 
vice and reinstate registration. 

THE "SEW" STANDBY SELECTIVE SERVICE SYSTEM 

The President's decision to revitalize the Selective Service System 
and to initiate registration substantially improves our ability to 
respond.  However, the Selective Service and the draft is still in 
"standby".  No one is being drafted and the military is still operating 
under the AVF system.  All that has happened Is that Selective Service 
will substitute an actual registration system for a registration con- 
tingency plan and accelerate the process of improving the other com- 
ponents of the Selective Service System. 

If activated, Selective Service will employ the procedures Incor- 
porated in the Emergency Military Manpower Procurement System (EMMPS). 
A major feature of EMMPS is that it eliminates pre-mobillzatlon classi- 
fications and examinations.  After mobilization, and a Random Sequence 
Number (RSN) lottery, all registrants will be administratively classi- 
fied 1-A, ready for Induction.  Induction orders would be centrally 
Issued in RSN order by the Director of Selective Service.  After re- 
ceiving an induction order, a registrant would either report to an Armed 
Forces Examining and Entrance Station (AFEES) for examination (and if 
found physically and mentally qualified, would be Inducted), or would 
request a deferment or exemption.  Requests for conscientious objector 
status, hardship deferments, ministerial students, and ministerial 
deferments would be processed by local boards. 
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REVITALIZING SELECTIVE SERVICE 

Working ulthln the EMMPS procedures, we can highlight the new 
standby systen by examining six subsystems which make up the reglstra- 
tlon-to-lnductlon process.  The subsystems are: 

• A registration process that is reliable and efficient. 

• An ADP system (hardware and software) that can handle Selective 
Service's pre- and post-mobilization requirements. 

• A system for the promulgation and distribution of orders for 
Induction. 

• A claims process that can quickly insure all registrants' 
rights to due process are protected. 

• A field structure that can support the claims process. 

• A revltallzatlon of National Headquarters In order to Banage 
the registration and field structure. 

Registration. 

HOW: 

While the President has the legal authority to order registration, 
classification, and examination, he has decided to proceed with only 
registration at this time.  Both classification and examination would 
require substantial additional expense.  In addition, classification 
would require the immediate reestablishment of local draft boards, and 
physical examinations would have to be repeated at the time of induc- 
tion.  Neither of these additional steps was thought to be appropriate 
in the pre-mobilization context. 

The United States Postal Service (USPS) has agreed to undertake the 
task of face-to-face registration.  The USPS is ideally suited to 
undertake this task because It is a single command infrastructure with 
facilities and personnel, and a communication/transportation network ex- 
tending to every corner of the country. There are over 34,000 clas- 
sified post offices and the USPS employs over 650,000 people.  Postal 
locations are widely known.  USPS has also provided similar services for 
the Department of State (passport applications) and for the United 
States Immigration and Naturalization Service (alien registration).  In 
1979 alone, the USPS processed over one million passport applications, 
and registered over 4 million aliens. 

When the registration begins, young men and women will be asked to 
go to their local post offices to register. They will fill out a simple 
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form with their name, sex, address, date of birth and social security 
number. The forms will be checked at the postal windows to Insure that 
they are legible and complete. The completed forms will then be sent to 
the Selective Service System where the Information will be entered Into 
computers. Thereafter, the registrant will receive a short letter 
Indicating he or she has been registered and asking that the Selective 
Service Systan be kept Informed of any change of address. 

WHO: 

When the draft was suspended In 1973, Selective Service was oper- 
ating under a series of legal and regulatory reforms designed to correct 
the Inequities of the draft during the Vietnam period.  Specifically, 
the lottery was Instituted In 1969, student deferments were eliminated 
In 1970, and occupational deferments were eliminated in 1971. Regula- 
tory reforms cancelled the "oldest first" policy and replaced It with 
the policy of year of vulnerability/youngest first, thus reducing the 
years of uncertainty which characterized earlier drafts.  It Is our 
Intent to carry out these reforms, and to register only sufficient year 
of birth groups to insure that we can meet the needs of our Armed 
Services. 

We Intend to ask young men and women bom in 1960 and 1961 to 
register this spring with Selective Service at a time and place, and in 
a manner yet to be prescribed by the President.  In January 1981, we 
will ask those born in 1962 to register and, at the same time we will 
also initiate continuous registration of 18 year olds, i.e., young men 
and women will register on, or about the day they turn eighteen, as was 
the practice in the past. 

If it ever becomes necessary to draft anyone, we will operate under 
the concept of random selection based upon year and date of birth, i.e., 
the prime age group are those who reach age 20 in the year of the draft. 
We believe that registering only those born between 1960 and 1961 will 
provide a sufficiently large initial pool of people to more than meet 
the needs of the Department of Defense.  In the unlikely event that it 
becomes necessary to Increase the size of the pool in 1980, we will 
undertake a supplemental registration of those born before 1959, who are 
subject to the MSSA. The size of the pool will, however, increase 
overtime as 18 year olds register each year, and Selective Service keeps 
current the records of those previous registered. 

WHEM; 

The Administration is currently developing plans and will determine 
in the near future exactly when registration will take place. 
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BUDGET! 

Using the original FY 1980 appropriation as a base, the following 
major programs and funds are necessary to Implement this portion of the 
President's plans: 

• A public affairs staff to handle the media and other requests 
for information about the Selective Service, registration and the draft. 
This Includes a public information program by which Selective Service 
will prepare and provide materials to the public affairs departments of 
electronic and print media announcing the details of registration, 

• An improved telephone answering and inquiry system to handle 
the phone calls flooding Selective Service Headquarters and Regional 
Offices. 

•   The printing and distribution of registration forms, registra- 
tion materials (fact sheets, posters, etc.), change of address forms, 
verification letters and appropriate postage. 

• The development of detailed plans and procedures to carry out 
the initial and continuous registrations. 

• The cost of reimbursing the OSPS for registration. 

Table 1 
Registration 

($000) 
FY 80      FY 81 
SUPP     INCREASE 

Public Affairs: 
Contractor Support 
Personnel (3) 

Telephones 

Printing: 
Registration Forms 
Change of Address Forms 
Registration Materials 
Verification Letters 

Postage 

Registration Planning 

DSPS Reimbursement 

Totals 13,552     12,119 

200 150 
84 

54 120 

250 
90 
342 
450 500 

1,275 1 ,900 

275 125 

10,600 9 ,240 



259 

ADP Support. 

In order to enter the Initial registration data for two year of 
birth groups (8 million men and women) Into a computer, we will use the 
keypunch capacity of the Internal Revenue Service (IRS) and the Social 
Security Administration (SSA).  Both agencies have agreed to suspend 
part of their operations to support Selective Service. For example, the 
IRS has over 4,000 data entry terminals located In ten regional centers, 
which are conveniently located nctar USPS centers.  During the tax return 
period of January to June, the IRS has about 6,000 data entry personnel 
onboard.  During the non-tax period of July to December, the staff Is 
reduced to about 1,500 personnel. 

The present Selective Service computer Is Inadequate to either man- 
age our data files, to run EMMPS, or to support our area offices and the 
claims process.  Current hardware cannot be expanded to support these 
tasks.  In deciding how best to meet our computer needs, we also want to 
Bake sure that any new ADP system facilitates the entire registration- 
to-lnductlon process.  Responsibility for this process is shared by 
Selective Service and the DOD's Military Enlistment Processing Command 
(MEPCOM).  Selective Service is responsible to: 

• Register those subject to the MSSA. 

• Determine the order of those who will be called for service. 

• Classify Individuals. 

•   Order registrants to take physical and mental examinations. 

• Issue orders for Induction. 

• Adjudicate claims for deferments, postponements, and exemp- 
tions. 

The Military Enlistment Processing Command, through their 67 Armed 
Forces Examining and Extrance Stations (AFEES) is responsible to: 

• Provide physical and mental examinations. 

• Induct qualified registrants into the Armed Services. 

To provide short tern ADP capability, our budget submit ensures we 
have (1) an litniedlate capability to maintain and process registration 
data and issue orders of Induction, if necessary; and (2), within a 
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year, provide for Improved Interface with MEPCOM. Selective Service 
will Imsedlately, by using the facilities of a contractor, establish the 
capability to manage our registrant data file, process change of address 
notices, and will be ready to enter the registration data into the EMMPS 
in the event of a military mobilization. We have a formal agreement 
with the Department of Defense that the U. S. Army Management Systems 
Support Agency (USAMSSA) will support DiMPS.  The compatabillty of 
EMffPS and the USAMSSA computer was tested and demonstrated capable in 
December 1979. 

The USAMSSA computer and contractor support is only temporary. 
Selective Service and MEPCOM have agreed to develop a Joint computer 
center by January 1981. We believe that a joint center has many advan- 
tages.  It will reinforce the link between the two organizations, e.g., 
after mobilization the volume of data transmitted each day would be 
substantial and a joint facility would minimize delays and the need for 
an expensive telecommunications network.  It would put Selective Service 
on a computer solely dedicated to the military manpower procurement mis- 
sion, and would help Insure the coordination of manpower flows into the 
AFEES.  The computer center will have sufficient data input capacity to 
handle our requirements for continuous registration and data file update 
(change of address).  It will also have the ability to support, upon 
mobilization, our local boards through A34 area offices which would be 
established. Computer terminals in each area office will be linked to 
the central computer and will be used, upon mobilization, to enter and 
update claims Information. 

BUDGET: 

Using the original FY 1980 appropriation as a base the following 
major programs and funds are necessary to implement this portion of the 
President's plans: 

• The keypunch, microfilm and storage of the registration forms. 

• Interim support of the EMMPS system on the USAMSSA computer. 

• Interim computer and data file management of registration 
data, e.g., 25 percent of the registrant population moves each year 
according to census statistics. 

• The establishment of the Joint MEPCOM/SSS Computer Center. 

• A Selctlve Service Data Entry Center to handle registration 
keypunch and file maintenance after January 1, 1981. 

• Development of computer programs and systems (software) for 
the maintenance of registrant files, update and integration of EMMPS 
with the file management system and area office terminals. 
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•   The area office computer tenalnal network to allow for an 
accurate and efficient management Information system In support of local 
boards. 

Table 2 
Data Processing 

Management Information Systems 

SSA/IRS Data Entry: 
Keypunch 
Microfilm 
Storage 

Interim EMMFS Support - USAMSSA 

Interim Computer 

Interim Data Management 

Joint MEPCOM/SSS Computer 

SSS Data Center: 
Personnel (156) 
Keypunch Equipment 
Office Equipment 
Site Preparation 
Microfilm Service 
Supplies and Telephones 
Base Maintenance Support 

Software Development 

Area Offices: 
Terminals 
Communications 

Funds from Base PY 80 Program 

Totals 

($000) 
FY 80    FY 81 
SUPP   INCREASE 

2400 1200 
800 400 
20 20 

100 

1280 850 

1600 600 

soo 991 

15 1280 
288 
75 
78 

312 
169 
118 

1092 724 

50 

-600 -600 

',207 11.105 
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Promulgation of Orders for Induction. 

HOW: 

If activated during a military emergency, there will be a single 
national draft call based upon the Individual's random selection number. 
Actual Induction orders will be Issued by the Director of Selective 
Service, by direction of the President and under authority of Section 
S(d} of the MSSA. Using the Selective Service master reglstralon file, 
induction orders will be transmitted as Western Union Mallgrams. The 
Hallgrams will contain the following information: 

• Identification of the Inductee. 

• Orders to report to a specific time to a designated AFEES. 

• Information on procedures to follow if unable to comply with 
the induction order. 

• Information on exemption and deferment rights. 

• A simple claims form. 

• The address of the inductees local board/area office to which 
claims should be sent. 

The area office, upon receipt of a claim will notify Selective Ser- 
vice Headquarters and will process the claim according to standard 
Selective Service procedures. MEPCOM will also be notified of indi- 
viduals ordered to AFEES and will report their status to Selective 
Service Headquarters. 

BUDGET:  None. 

Claims Processing and the Selective Service Field Structure. 

HOW: 

Local draft boards are not necessary in the registration process. 
However, in the event of a mobilization, they will be required to process 
claims for exemptions and deferments.  We are developing plans to select 
and train local board members for availability should such an emergency 
occur.  The selection procedures will ensure that people who serve on 
local boards in the future will be representative of the community as a 
whole and will have the training needed to provide for consistent appli- 
cation of the law nationwide. 

Selective Service, working with the Provisional State Directors and 
State Governors, will develop criteria and selection procedures.  The FY 
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1980 Supplemental Budget contains funds and requests for new personnel 
to develop the guidelines and supervise the selection and training of 
8,500 local board members (6 people), administer the program (5 people), 
and carry out the selection and training (25 people). We trill also 
develop and test a training program In FY 1980. 

The recruitment of local board members will start early in FY 1981. 
Approximately 8,500 local board members are needed for almost 1,900 
local boards.  The actual training of members will take place at 85 
training conferences held across the nation. Ue project an annual 
attrition rate of about 20 percent.  Each year the new local board 
members will receive initial training and all board members will be 
advised of procedural changes which may take effect. 

Selective Service has also streamlined procedures to reconstitute 
essential area offices in support of local boards. The Secretary of 
Defense and the Director of Selective Service have agreed that, "in 
order to facilitate the operation of the Selective Service in support of 
the manpower procurement needs of the Department of Defense, we must 
better coordinate our planning and post-mobillzacion manpower systems. 
In addition, it is appropriate that DOD, like other Federal agencies, 
provide support to the Selective Service during a national emergency. 
Such support from DOD might Include but not be limited to, computer and 
data processing, selected personnel, and facilities.  However, DOD 
should not in any way be Involved in the process by which the Selective 
Service adjudicates claims for deferment or exemption." 

Selective Service has a cadre of 715 military reservists who would 
reactivate the system during an emergency. We have also entered Into an 
agreement with Defense to take over specific Armed Forces Recruiting 
Offices within 24 hours of a mobilization.  Fifteen hundred Recruiting 
Service personnel will augment the Selective Service reservists for 
about 45 days after mobilization. These personnel will be identified by 
name, provided training and will participate in training exercises and 
field tests. 

Selective Service has also restructured the summer training to test 
our ability to mobilize State Headquarters and reestablish area offices. 
Selective Service reserve officers will visit the Armed Forces Recruit- 
ing Offices scheduled to support Selective Service during a mobiliza- 
tion.  Equipment and personnel in these offices will be Inventoried and 
local contacts with GSA, OFM, and the telephone company will be made. 
The Fy81 budget also has funds to allow Selective Service to fully 
participate in NIFTY NUGGET 80. 

BUDGET; 

Using the original FY 1980 appropriation as a base, the following 
major programs and funds are necessary to implement this portion of the 
President's plans: 

10 
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• Increase Selective Service staff to develop, administer and 
supervise a program for the selection of local board members. 

• Develop a training program to Insure that local board members 
are knowledgeable of Selective Service procedures and regulations. 

• Development of plans and procedures for the reconstltutlon of 
area offices consistent with support agreements with DOD. 

• A Selctlve Service mobilisation tests consistent with the DOD 
NIFTY NUGGET 80 mobilization exercise. 

Table 3 
Field Structure and Local Board Support 

($000) 
FY 80      FY 81 
SUPP     INCRSASE 

Local Boards (8,500 Members) 
Policy Development: 

Personnel (6) 124       194 
Administrative Support: 

National Headquarters Personnel (5)       57        97 
Regional Offices Personnel (25) 30       627 

Training and Recruitment: 
Development 360 
Implementation 83      2507 

Revised Reconstltutlon Plans 100       100 

NIFTY NUGGET Test 150 

Totals        754      3675 

Revltallzation of National Headquarters. 

The President's decision to revitalize the Selective Service System 
dictates several initiatives in the National Headquarters.  The budget 
provides funds to update our wordprocessing and telecommunicadons cap~ 
ability. Increase security at Selective Service Headquarters, and aug- 
ment our staff in two critical areas. 

Selective Service is reponsible for a viable Alternate Service Pro- 
gram which can become operational upon raoblllzatlon.  Experience with 
conscientious objectors during earlier periods points to a series of 
problems that must be addressed. Court cases and the evolutionary 

11 
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change In attitude on Che part of the general public predict a much 
greater use of the alternate service option than ever before In our 
history. In addition, the problems of national standards, equity and 
timeliness of placement could lead to court challenges that could impact 
the capacity to meet manpower delivery schedules. A staff of four vlth 
appropriate planning support Is provided In the budget. 

There Is also an urgent need to develop a staff capability to per- 
form systems and operations analysis studies of all aspects of the 
Selective Service System, Including the development of a systematic pro- 
gram of operational testing. This Is particularly Important for an 
organization like the Selective Service, where many of its component 
systems are inactive and must operate smoothly upon mobilization. A 
staff of five is provided in the budget. 

Table 4 
Headquarters Revitallzation 

($000) 
FY 80      FY 81 
SUPP     INCREASE 

Wordprocessing & Telecommunications 
Equipment 108 

Alternate Service: 
Personnel (4) 79        108 
Planning Support 75 75 

Analysis & Evaluation: 
Personnel (5) 95        132 

Agency Security 30 17 

Totals        382       332 

SUMMARY. 

The FY80 Supplemental and the additions to the FY81 Budget will 
allow the Selective Service to carry out the President's program of re- 
vitalizing the Selective Service System, reinstitute registration of men, 
and initiate the registration of women. An analysis of the FY80, FY80 
Supplemental and the FY81 Budget is presented in the following table. 

12 
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ANALYSIS OF CHANGES IN REQUIREMENTS 
($000) 

1980 Enacted 
Pay Raise Supplemental 

Program Supplemental: 
Costs Associated with Registration 

(Table 1) 
Data Processing Costs (Table 2) 
Costs Associated with Field Structure 

and Local Board Support (Table 3) 
Headquarters Revltallzation 

(Table 4) 

Total 1980 Budget Authority Requested $30,146 

Changes for FY 1981: 

Decreases (Non-Recurring Costs): 
USPS Reimbursement 
Registration Planning, Forms & Publicity 
ADP Development Costs & Interim 

Contract Support 
Development Costs - Training Program 
Word Processing & Telecoimunicatlons 

Equipment 
Miscellaneous 

Increases: 
Postage 
Joint MEPCOM/SSS Computer Center 
Area Office Terminals & Commlnication Lines 
Data Entry Center (Including Personnel) 
Local Board Member Recruitment 
NIFTY NUGGET Test 
Annualization of New Positions 
Miscellaneous 

Total 1981 Appropriation Request $35,482 

$-1,360 
- 792 

-3,498 
- 360 

- 108 
-  13 -6,131 

$  625 
491 

4,600 
2,305 
2,424 

150 
806 
66 11,467 

13 



267 

nui»Amm rnmrn 300 
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1980 AMEHIWENT PROPOSED LEGISLATIOH 

SELECTIVE SEHVICE SY3TJM 
SALARIES AND EXPEHSES 

Progr«n and Financing (In thousSDds of dollars) 

go-oUoo-U-i-osU 
»80 ••80 ••80 

Program by Activities: 

10.00   ttoblllzatlon Readiness (costs- 
obligations ) , 

Financing; 
IlO.OO   Budget authorlty(approprlatlon) 

Supplemental 
Bequest 
Pending 

1,395 

1,395 

Proposed 
Aaendnent 

20,500 

20,500 

Revised 
Request 

21,895 

21,895 

Relation of obligations to 
outlays: 

71.00    Obligations Incurred, net... 
72.'»0    Obligated balance, start of 

year  
7k.ltO   Obligated balance, end of 

year  

90.00 Outlays. 

1,395 

-250 

l.!"*? 

20,500 

-750 

19,750 

21,895 

-1,000 

20,895 

U 
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fTANDAtD rORH 304 
M>T 19M. Burcju of ihr Bwlfn 
OrtuUr No. A-ll. Kniwtl 

1980 tMBOKOn PROKSED LEGISLATlail 

SELECTIVE SERVICE SYSIW! 
SALARIES ARD EXPENSES 

OBJECT CLASSIFICATION (in thouundi of dolUn) 

i»8o 1.80 ••60 
90-oitoo-U-i-o;'t 

Buppiementaj 
Request 
Pending Penonncl compensation: 

11.1        Pernunenc posicioos.... 

11.3       POf itions ochcr dun pcrmaoeiK  

WgpciocouniryniiBnnilifwini|HiiiHHBi  

11.8       Special pcraonil services paymena.. 

Total personnel compeiuation  

Personnel beocfia: 
12.1       Cvilian  

ULBAjJenefatfacfni R» 

21.0   Travel and transportation of petMms.. 

22.0   Transportation of things  

23.2 Coim. .Utilities & Other rent- 
24.0   Printing and reprt>duction—  

25.0   Other serviced  

26.0   Supplies and nutcrials.. 

51.0   Equipment  -  

4xjiailapnancapeociBPani»aiK»niinnrtif  

iCKS>cxliic«MngHi«:]OM)liiaidK  

lusxytoaaadi _ „  

99.0       Total obligatitMis.. 

229 

229 

21 

1,395 

Proposed 
Amendment 

55 

58 

23 

136 

20 

— 21* 

— 2 

102 
560 

1,227 
532 

1*83 18,1*11 

— 5 

  l'<3 

20,500 

Revised 
Request 

28it 

58 

23 

365 

1*1 

2U 

2 

1.329 
1,092 

I8,e9l» 

5 

ll»3 

21,895 

15 
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'JP9-.        1980 AMEHDMaJT H!0PC6ED LBSISLATICW 

SELECTIVE SERVICE SYSTEM 
SALARIES AND EXPEBSES 

PERSCaiHEL SUMMARY   

90-OkCC-h-l'Kk 
itdO II80 «eo 

Supplenental 
Request 
Pending 

Tot&l nunber of permaaent positions.. 

I^otal ccopsnsable workyears  

rull-tlfflfi equivalent of other 
positions  

Full-tine equivalent of overtime and 
holiday hours  

Average OS grade  

Average OS salary  

93 

65 

(0) 

(0) 

10.17 

66-356     583 

Proposed 
Anendanent 

8 

7 

(3) 

(0) 

9.13 

*16,505 

Revised 
Request 

101 

92 

(3) 

(0) 

10.08 

$26,626 

16 
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ST«MMU» PAIIM   306 
J11I7 l»aa, BnrMii of UM B««f«t 
Clnalarir*. A-11, liilw* 

1980 AMENDMElTr FROP06ED LBGISLATIOI! 

SELJCTIVE SERVICE SYSTQJ 
SALABIE3 AflD EXFENSBS 

DETAa or rauuMENT rosmoNS 

1.80 ,80 ,80 

SupplementeJ 
Request 
Pending 

Executive Level IV  

ES-6  

ES-U  

E8-3  

ES-1  

Subtotal < 

aS/OM-lJ  

as/(m-xk  

GS/(»f-13  

GS-12  

GS-U...  

GS-10 > 

G8-9  

OS-7  

GS-6  

GS-5  

GS-1*  

as-3  

Total permanent positions 

Unfilled positions, end of year , 

Total penoanent en^loyment, end of year 

17 

Propoaed 
Aaendment 

5 

6 

13 

16 

1* 

U 

2 

8 

It 

12 

7 

It 

1 

93 

0 

93 

Revised 
Request 

1 

1 

1 

1 

1 

5 

7 

13 

17 

6 

11 

2 

8 

5 

12 

9 

5 

1 

101 

0 

101 
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1980 AMEMDMEST HiOPOSED LEOISIATICW 

SELECTIVE SERVICE SYSTEM 
SALAHIES AKD EXPERSES 

SUPPLEMENTARY SOURCE DOCUMENT (In thousands of dollars) 

[dcmificatkm code 
FuBcUon 

He. 
(3) 19 

•ciual 
.980 19 

9O-OUOO-U-I-O5U 
lnd«r. 

0) 
*•**"•'• 

A.   ANALYSIS OF BUDGET AUTHORITY AND OUTLAYS 
Revised 
Renueat 

Budgrt authority 051* l»0.00    D 21,895 

21,895 

Otatlays 054       90.00 

Total. 

Memorandum cniriet: 
Apptoptiatioo to U^idate contract 

authority  

20,895 

20,895 

NOT A PPL CABLE 

STANDARD FORM 307 
Jun* 19T4 (R««ii*d). Ofrici 

tt»nmfnrn\ and Btidtrl 
ClrrulBr No. A-1 I Ravlatd 

18 
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I960 AMEHDMEBT raOPOSED LEGKIATIOK 
SELECTIVE SERVICE SYSTEM 

SALARIES AND E)CPE3«SES 
SUPPr,EMENTARY SgjRCE DOCtmEMT fin thousands of dollars 1 

Identification code 

90-Ol»00-U-1-O$lt 

i»80 

B.  DISTRIBUTION OF OUTLAYS 
Revised 
Request 

From new authority-curient  
From new authority—pennaneni  
From obligated balances  
From unobligated balances  
From new appropriationa to Iic|iudaie contract authority 

(memo etirry)  

311 
312 
313 
314 

315 

20,895 

C CHARACTER CLASSIFICATION 

Function MC 
Chsracrcr 

COdB 

Budget authority 054 3800-oU 21,895 

Total     21,895 

Outlays 05U 3800-oU 20,895 

Total 20,895 

Ite 
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»300 
Jntr IM4, BmU or HM BodtM 
CIniilw No. A'll. ilovlHd. 

I9SI Budget AneDdment 

SELECTIVE SERVICE SYSTEM 
SALARIES AITD BSCFENSES 

ProRram and Financing (In thousands of dollars) 

go-ouoo-o-i-osi* 
1.81 1.81 »8l 

Request 
Pending 

7,1»69 

3.513 

Proposed 

Amendment 
Revised 
Request 

ProRram by Activities: 

2U,500 31,969 

3,513 2. Reserve Progr&ni  

Total programs costs, funded l/ 

Change in selected rescurces 

10,982 2l*,500 35,'«a2 

10.00 Total obligations  

Financing: 

10,982 2U,500 35.'<82 

Budget Authority 

1(0.00 Appropriation  

19 

10,982 21., 500 35,1*82 
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STANDAMa POMM 300 
Julr >M^ BmM) ot ite Bodtct 
Ckwilar N«. A-u. Ito'lMd, 

1981 Budget Amendment 

SELBSTIVE SEBVICE SXSTQI 
SALARIES AMD EXPENSES 

Program and Financing (In thousands of dollars) 
MtnUScailda «ade 

90-OltOO-0-l-05lt 
••ei »8l It 81 

Relation of obligations to outlays; 

71.00 Obligations Incurred, net.... 

72.UO Obligated balance, start of 
year  

TU.UO Obligated balance, end of 
year  

Request 
Pending 

10,982 

2,800 

-3,000 

90.00 Outlays, excluding pay raise 
supplemental  

91.20 Outlays from civilian pay 
raise supplemental  

91.30 Outlays from military pay 
raise supplemental  

10,705 

67 

Proposed 
Amendment 

2l»,500 

-2,000 

22,500 

Bevised 
Request 

35, W2 

2,800 

-5,000 

33.205 

67 

1/ Includes capital Investment as foil CMS: 

Request pending, $700 thouseind. 
Proposed amendment, $4,250 thousant!. 
Revised request, $'*,950 thousand. 
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STANDAltD FORM 304 

Ctfiul^r No  A-ll. Ilenttil 

tO*-10J 

1961 Budget Amendjnent 
SELBEIIVE SEKVICE SYSIIM 

SALMinS AND EXPENSES 
OBJECT CLASSIFICATION (in ihoiuands of dollars) 

1981 -TST „61 
go-Qitoo-o-i-osii 

Personnel compensjdon; 
11.1        Perouncnt poftilKHU  

11.3       Positions other than pcrnuneoc  

11.)       Other personnel compensatioo  

11.8       SpeciiJ personal services payments.. 

Total personnel compensatioo  

Personnel benefits: 
12.1        Civilian  

21.0   Travel and transpottatioo fifperscMS.. 

22.0 Transportation of things   
23.1 Stand&rd level ueer charges- 

23.2 Comm..Utilities & other rent  
24.0    Printing and reproduction  

2i.o   Other services  

26.0    Supplies and materials  

51.0    Ex^uipment       

S£SxxlaiMniid<naxiiiei  

SaAcxhiacxmDfXEUotitnaa  

Uny-xatMumKitmttiinrailxxinntlnntimt. 

Tty^'**"'*»i'B'fYT*^M»wyMwVi>ifUiiiii«iiwir  

if fuiiiaumm^^m •••JI-VW^HI^WII^ _  

)Unocltx<biitk _  

99.0       Total obligationsi..<?.o?.t?.. 

Request 
Pending 
2,U12 

1*0 

U,288 

6,71*0 

332 

200 

10,982 

Proposed 
Amendment 

1,858 

750 

20 

50' 

2.678 

211 

1.773 

2^° '-60 

359 
180 

1,910 
520 

2,109 13,159 

57 58 

735 '•,251 

2U,50O 

Revised 
Request 

57270 

790 

20 

U,338 

9,>*iS 

SUS 

1.973 

10 
200 

2,269 
700 

15,268 

115 

"•,986 

35,'•82 



sra 

STANWUM rOHM 300 1981 Budget Aaendment 

SELKTIVE SERVICE SKSTIM 
SALAHUB AND EXPE3BES 

PERSOWHEL SUMMARY 
IdVBtlflntkm oxto 

go-oUoo-o-i-osU 
» 81 ••81 u8i 

Total number of permanent poBitions. 

Total conpensable vorkyears  

Pull-ttme equivalent of other 
positions  

Fill 1 -tljne equivalent of overtime and 
holiday hours  

Average ES salary  

Average GS grade  

Average OS salary  

Request 
Pending 

93 

96 

(3) 

$50,112 

10.17 

22 

Proposed 
Amendment 

189 

177 

(26) 

(1) 

$50,112 

5.06 

$11,612 

Revised 
Request 

282 

273 

(29) 

(1) 

$50,112 

6.68 

$16,116 
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306 
OMBlU Ifo. A-11. •«*tMd. 1981 Budget Amendment 

SBLHCnVE SERVICE SYSTm 
SAIARIES AHD EXPENSES 

DnAU OF PEKMANERT POSmONS 

i»8l u8l It 81 

Execittlve I«vel IV  

BS-6  

tS-it  

ES-3  

E8-1  

Subtotal  

aa/cm-1^  

GB/GM-lU  

G8/GM-I3  

as-12  

Gs-n  

GS-IO  

08-9  

08-7  

08-6  

03-5  

OB-h  

08-3  

Total pemaneot posltloiu  

Unfilled positiona, end of year  

Total pezmanent enployment, end of year 

23 

Request 
Pending 

1 

1 

1 

1 

1 

5 

6 

13 

16 

U 

11 

2 

8 

1* 

12 

7 

U 

1 

93 

0 

93 

Proposed 
Amendment 

1 

1 

1 

1 

1 

1 

12 

12 

2 

6 

lU 

9 

67 

65 

189 

3 

186 

Revised 
Request 

1 

1 

1 

1 

1 

5 

7 

13 

17 

16 

23 

2 

10 

10 

26 

16 

71 

66 

282 

3 

279 
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1961 Budget Amendment 

SELECTIVE SERVICE SYSTEM 
SALARIES AHD EXPEHSES 

SUPPLEMENTARY SOURCE DOCUMENT (In thousands of dollars) 

Id«mtficaiion code 
FuncUon 

Lin* 
No. 

(D) 
L.«. 
m 1« 

• •tUnaia 

,.81 

90-01*00-0-1-05^ 
lodaf. 

(1> (N) 
'"""•'• 

A.   ANALYSIS OF BUDGET AUTHORITY AND OUTLAYS 
Hevlsed 

Budget uitbority 054 1*0.00 D N 35,'*a2 

Total                      35.''82 

Outlays osu 

osu 

90.00 
91.20 
91.30 

33.205 
10 
67 

Total                    33,282 
Memorandum entries: 

Appropriaiton co liquidate contract 
autboiity  

Ltmitaiions: 
9 

9 

9 

9 

NOT APPL [CABLE 

STAHDARD FORM 307 
June  1974 (H*>li*d). Otrica of 

Ma(Mt»i»n( «nd Bud|«i 
ClrewUr No. A-H lUvlavd 

24 
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1981 Budget Araendment 
SELECTIVE SERVICE SYSTEM 

SALARIES AHD EXPENSES 

SUPPLBIEinimY SOORCE DOCUMEJJT (in thouHandj of dollarB) 

IdefltificAiion code 
''81 

Reviaed 
Reoueat B.  DISTRIBUTION OF OUTLAYS 

FnMi new uithorify-cuirvol  
From new authoriiy-pefinMienl  
Froin obligated balances  
From unobligated balaoces  
Froia new apptopriaiioos to liquidate contract authority 

(memo entry)  

311 
312 
313 
3M 

315 

30,U82 

2,800 

C CHARACTER CLASSIFICATION 

ruMcllon MC 
CO* 

Budget authority OSU 3800-OU 35.'i8s 

35,li82 

Outlays 051* 

054 

05U 

2 3800-01* 

38OO-OII 

3800-01* 

33.205 
10 

67 

33.282 
OfO   *«7*    0-U*-MI 

2«a 
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APPENDIX 3—SUPPLEMENTAL MATERIALS 

1.   MiLITABT AND  ClVIIJAN   CJONSCBIPTION :   CONSTITUTIONAL  ISSDES 

(George A. Costello, Legislative Attorney, American Law Division) 

INTRODUCTION 

Dissatisfaction with the "volunteer army" has led to several proposals to re- 
institute one form or another of compulsory military service, or at least to 
relnstltute registration in order to facilitate conscription if tliat is later deemed 
necessary. Some of the proposals would also include civilian service options as 
alternatives to military service. Once again, not surprisingly, questions are be- 
ing raised about the constitutionality of conscription for military and/or for 
civilian purposes. This report will attempt to analyze some of the more important 
constitutional issues which may be raised by such conscription proposals. Among 
these issues are whether Congress has the power to conscript for military pur- 
poses, and, if it does, whether this power is dependent in any way upon a formal 
declaration of war or the CNistence of hostilities directed a?ainst the nation; 
whether Congress has the power to conscript for non-military purposes; and, 
assuming Congress has power to conscript for the military but lacks power to 
conscript solely for civilian purposes, the extent to which a military conscrip- 
tion program can channel or direct manpower into civilian programs. 

This report is not intended to address procedural due process or other con- 
stitutional questions which may be occasioned by the particular procedures au- 
thorized or precluded by an actual conscription statute; instead, the focus is on 
congressional power to conscript. 

This report does not address the issue of whether there is any constitutional 
requirement that conscription apply to women as well as to men. For discus- 
sion of that issue, see Congressional Research Service report "A Legal Analysis 
of the Constitutionality of Excluding Women from Registration and Classifi- 
cation Procedures under the Selective Service Act," Karen J. Lewis, American 
law Division, June 14,1979. 

CONSTITUTIONALmr OF  MILITARY  CONSCRIPTION THE  SELECTIVE DRAFT  LAW  CASES 

The power of Congress to raise an army by conscription was upheld in the 
Selective Draft Law Cases} In this decision the Supreme Court unanimously 
upheld convictions of individuals who fai'ed to register under the Selective 
Draft law of 1917,' a measure enacted to provide manpower for the World War 
I army. Although the opinion of the Court written by Chief Justice White found 
some questions too frivolous, or their answers too obvious, to merit any analysis, 
the decision is frequently referred to as having conclusively settled the issues 
raised, and remains the only opinion in which the Supreme Court has purported 
to explain why military conscription is constitutional. Because this opinion in the 
"Selective Draft law Cases" remains as practically the sole guidance from the 
Coiirt,' the opinion will be summarized in some detail.' 

The Court began its analysis by reciting the powers conferred upon Congress 
to declare war, to raise and support armies, to make rules for the government 
and regulation of the land and naval forces, and "to make all laws which shall 
be necessary and proper for carrying into execution the foregoing powers."' 
There followed immediately the Court's conclusion : 

•245 U.S. .'Iflfi (1»77). The di^dslon Is also occasionally referred to by the name of one 
of the cnnsolldatml casps, Arver v. United Statet. 

' Act of May 18. 1917. ch. 15. 40 Stat. 76. 
«In Vnitt'l Statea v. O'Brien, .391 U.S. 367, 377. (1968), the Court, citing the Selective 

Draft TJIW Cases, termed Congress' power "to classify and conscript manpower for military 
service 'he.vond question.' " 

«The opinion is analyzed in far greater detail In a highly critical law review article, 
L. Friedman. Conscription and the Constltntion : The Onglnai Understanding. 67 Mich. 
IA Rev. 1493 fl969). This article was based on a study undertaken for the American 
Civil I iliertiea Union "to show that the Miiitarv Selective Service Act of 1967 is uncon- 
atltutlonal." Id. at 1493. For a rebuttal position, see (in addition to the Selective Draft 
Law Cases) M. Malhin. Conscription, the Constitution, and the Framers : An Historical' 
Analysis. 40 Fordham L. Rev. 805 (1972). 

• Ar*- I. Sec. 8. c'anses 11. 12. 14. and 18. respectively. The first three, along with clause 
13 (omitted hy ellipses in the Court's reference)—the power "to provide and maintain a 
navy".—are known collectively aa the war powers. Clause 18 is commonly referred to as 
the "necessary and proper clause." 
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"As the mind cannot conceive an army without the men to compose it, on the 
face of the constitution the objection that it does not give power to provide for 
such men would seem too frivolous for further notice."' 

To argue that "the right to provide" may be satisfied by calling for volunteer 
enlistments but not by conscription merely "challenges the existence of all power, 
for a governmental power which has no sanction to it and which therefore can 
only be exercised provided the citizen consents to its exertion is in no substantial 
sense a power."' The argument that the power to raise armies should be read in 
the context of a Constitution which created a "free government" and contained 
"great guarantees ... as to individual liberty" was dismissed by the declaration 
that undoubtedly "the very conception of a just government and its duty to the 
citizen includes the reciprocal obligation ... to render military service in cases of 
need and the right to compel it."" 

However, the Court did go on to consider various aspects of the "frivolous" 
arguments, and to review selected aspects of this nation's and other nations' 
military history, in order to illustrate the soundness of its conclusion. 

A major thrust of the argument that Congress lacks iwwer to conscript man- 
power for an army was that the power to raise an army must be considered in 
relation to the militia clauses,* and the intent of the framers with respect thereto. 
Under this argument, detailed in the Fri?dman article expressing the ACLU 
position,'" it was assumed that the existing state conscription for the militia 
could continue, that Congress by calling forth the militia could utilize this 
conscripted manpower, but only for the purposes enumerated in clause 15 ("to 
execute the laws of the Union, suppress insurrection, and repel invasions"), 
and that the smaller standing army necessary for emergency situations would 
be filled by enlistments. No such limitation on the power to raise an army was 
expressly written into the Constitution, however, and the Court viewed the 
militia clauses as merely "diminish (ing) the occasion for the exertion by Con- 
gress of it« military power," and not as limiting the power itself." 

This conclusion about the relation between the army and militia powers was 
reached with scant reference to the intent of the framers as revealed In the 
records of the constitutional convention, the records of the ratifying conven- 
tions in the states, the "Federalist Papers," or other contemporaneous sources. 
The primary reference to the framing of the Constitution was the following 
observation by the Court: 

"One of the recognized necessities for its adoption was the want of power In 
Congress [under the Articles of Confederation] to raise an army and the de- 
pendence upon the States for their quotas. In supplying the power it was mani- 
festly intended to give it all and leave none to the States." " 

Closer examination of the records of the convention and other contemporaneous 
sources can lead to divergent conclusions as to the actual understanding about 
conscription. The ACLU position, as reflected in the Friedman article," is that 
"the idea of a direct draft of citizens into the national military was rejected 
on the very first day of the convention as a matter too impossible to consider." 
and the power actually conferred was "the unlimited authority to use federal 
funds to enlist an army." To another author it seems just as obvious that "the 
framers clearly indicated an intention to leave Congress with broad discretionary 
powers to raise armies as circumstances might dictate . . . [and] circumstances 
may occasionally call for conscription." " 

Before looking more closely at these opposing interpretations it might l>e well 
to place In perspective the importance of constitutional analysis of the "intent of 
the framers" and/or the ratifying states. In his opinion for the Court in the 
Dartmouth College ca.se. Chief Justice John Marshall answered in the following 
manner a contention that the framers had not anticipated the construction of 
the contracts clause being urged on the Court: 

• 245 U.S. at 377. 
' Id. at 378. 
•Id. 
•Art.I. Sec. 8. cl. 15. 16. 
"• Sapra n. 4. The argument also anpears In Freeman. The Congtltntlonallty of Direct 

Federal Military Conscription. 46 Indiana L.J. 33.^ (1971). 
" 245 U.S. at 38.^. The Court added that: 
". . . (B)ecause under the express reRulatlons the power was Kiven to all [the militia] 

for specified purposes without exerting the army power. It cannot follow that the latter 
power when exerted was not complete to the extent of its exertion, and dominant." 

"245U.S. at .381. 
" Friedman, supra n. 4. at pp. 1514.1516. 
" HalbiD, supra n. 4, p. 815. 
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"It is more than possible, that the preservation of rights of this description was 
not particularly in view of the fnuners of the constitution, when tlie clause under 
consideration was introduced Into that instrument It is probable, that interfer- 
ences of more frequent occurrence, to which the temptation was stronger, and of 
which the mischief was more extensive, constituted the great motive for imposing 
this restriction on the state legislatures. But although a particular and a rare 
case may not, in itself, be of sufficient magnitude to induce a rule, yet it must be 
governed by the rule, when established, unless some plain and strong reason for 
excluding it can be given. It is not enough to say, that this particular case was 
not in the mind of the convention, when the article was framed, nor of the Ameri- 
can people^ when it was adopted. It is necessary to go further, and to say that, 
had this particular case been suggested, the language would have been so varied, 
as to exclude it, or it would have been made a special exception. The case being 
within the words of the rule, mtist be within its operation lllcewise. unless there 
be something in the literal construction .so obviously absurd or mischievous, or 
repugnant to the general spirit of the instrument, as to justify those who expound 
the constitution in making it an exception." " 

The Friedman/ACLU argument seems to be that although conscription was 
known to the convention, principally through its use by the states in raising a 
militia, no one thought the adopted language would permit conscription for the 
national army, and hence no attempt was made to exclude it as a permissible 
means to effectuate the "raise and support armies" power. Seemingly, moreover, 
Friedman would go further and argue that had this particular interpretation 
been suggested, the language would have l>een so varied as to exclude it. Malbin, 
on the other hand, argues that the framers. aware as they were of the practice 
of conscription, intentionally chose broad language giving Congress discretion in 
the matter, and would not have restricted the language so as to exclude con- 
scription if the precLw issue had been raised. 

The only express mention of a draft came on the first day of the convention, 
when Edmund Randolph of Virginia was detailing the deficiencies of the govern- 
ment under the Articles of Confederation. Among the serious defects perceived 
was an Inability to defend itself, and the need to rely on the states to supply either 
militia or funds with which to pay enlistments. One observer recorded the Ran- 
dolph speech in the following manner: 

"What reason to exrect that the treasury will be better filled in the future, or 
that money can be obtained under the present powers of Congress to suport a war. 
Volunteers not to he depended on for such a purpose. Militia difficult to be col- 
lected and almost impossible to be kept in the field. Draughts stretch the strings 
of government too violently to be adopted. Nothing short of a regular military 
force will answer the end of war, and this only to be created and supported by 
money." " 

This is the passage which led Friedman to conclude, supra, that the idea of a 
national draft was rejected as unthinkable. Malbin, on the other hand, read it as 
referring merely to a draft of a nationalized militia, and not to a regular army 
draft." In this latter interpretation. Randolph's speech demonstrates further that 
"the framers were aware of the principle of . . . conscription." and thought a 
standing army to be a necessary evil." 

Another important aspect of the Convention's consideration of clause 12 was 
rejection of a proposal by Elhrldge Gerry of Massachusetts to limit the peace- 
time army to a specific number of troops—two or three thon.sand. Instead, the 
fear of standing armies was assuaged somewhat by insertion of the language 
limiting to a term of two years the use of money appropriated for the army. 
Again, different interpretations can be placed on these actions. To Friedman, 
"the historic fears of a standing army led the delegates to limit the power at 
what they considerrd its source—by restricting the funds available. . . ." " To 
Malbin, "the key fact to note alwut standing armies is that the Convention 
refused to deny Congress the discretionary power to raise them." " 

" Darmouth College v. Woorficord, 15 tJ.S. (4 Wheat.) 518, 644 (1819). 
"I Records of the Federal CoDTention  25   (M.  Farrand  ed.   1937)   (notes of  James 

McHenry). 
" Malbin. suprn n. 4, p. 8. 
» Id., pp. 811-12. 
" Friedman, gunra, p. 1516. 
» Malbin, p. 814. 
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Similar considerations were apparently weiglied by tlie Convention in decid- 
ing how to allocate between federal and state governments control over the 
militia. Friedman suggests that the difiference between the term •"army" and 
the term "militia" was well established in 18th century usage, the former being 
a relatively small specialized unit serving the central government, the latter 
being "the whole mass of citizen soldiers, [whose] principal function was to 
safeguard free men against foreign and domestic enemies—not the least of 
which was government itself." " Such an understanding, coupled with the re- 
striction placed on the purposes for which the militia could be called Into federal 
service, reinforced that author's view that the concept of a draft for the central 
army was so unthinkable that no delegate's voice (with the exception of Ran- 
dolph's) was raised against it. To Malbin, on the other hand, these factors 
merely suggested that the principle of conscription, accepted for the militia, was 
commonly acknowledged; failure to expressly limit the power to raise armies 
meant that conscription was to be one permissible means.'^ 

As might be expected, the "Federalist Papers" contain elaborations of many 
of these concerns and selected passages provide some support for both sides of 
the power-to-conscript argument.^" Friedman cites the following passage by 
Hamilton to contend that there was never any thought that citizens could be 
"dragged from their occupations and families" by a national army draft: 

"These garrisons must either be furnished by occasional detachments from 
the militia, or by permanent corps in the pay of the government. The first is 
impractical; and if practicable, would be pernicious. The militia would not long, 
if at all, submit to be dragged from their occupations and families to perform 
that most disagreeable duty in times of profound peace. And if they could be 
prevailed upon, compelled to do it, the increased exi>ense of a frequent rotation of 
service and the loss of labor, and disconcertion of the industrious pursuits of 
individuals, would form conclusive objections to the scheme. It would be as 
burthensome and injuries to the public, as ruinous to private citizens. The latter 
resource of permanent corps in the pay of governments amounts to a standing 
army in time of peace; a small one, indeed, but not the less real for being small." " 

Malbin, on the other hand, emphasies another passage by Hamilton in sug- 
gesting that the framers intended not to restrict the means of raising armies. 

"The authorities essential to the care of the common defense are these: to 
raise armies; to build and equip fleets, to prescribe rules for the government of 
both, to direct their operations, to provide for their support. These powers ought 
to exist without limitation: Because it is impossible to foresee or to define the 
extent and variety of national exigencies, or the correspondent extent and variety 
of the means which may be necessary to satisfy them. The circumstances that 
endanger the safety of nations are infinite; and for this reason no constitutional 
shackles can wisely be imposed on the power to which the care of it is committed. 
The power ought to be coextensive with all the possible combinations of such 
circumstances; and ought to be under the direction of the same councils, which 
are appointed to preside over the common defense." " 

Other passages of the "Federalist Papers," of course, also bear on these issues." 
Debates in the various state ratification conventions offer a few otier possible 

insights into how conscription was viewed at the time of the Constitution's adop- 
tion. Amendments offered In Maryland and Virginia to protect militia members 
from subjection to martial law except in times of war or insurrection suggest to 
Friedman that the sponsors assumed that no one would be drafted into the army 
and so subjected to martial law; otherwise, the amendments would have applied 
as well to army draftees." Similarly, a proposal in Pennsylvania that conscien- 
tious objectors be permitted to pay others to serve in their stead would have ap- 

n Friedman p. 1520. 
" MalMn, pp. 881-815. 
=" "The opinion of the Federalist has always been considered as of great authority. . . . 

Its Intrinsic merit entitles It to this hlch rank ; and the part two of Its authors per- 
formed In framing the constitution, put It very much In their power to explain the views 
with which it was framed." Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 418 (1821) 
(Marshall. C. J.) 

"• The Federalist No. 24. at 158-57 (J. Cooke ed. 1961), as cited In Friedman p. 1521. 
"The Federalist No. 23. at 147-48. as cited in Friedman, p. 815. 
" See, principally, Nos. 8, 23. 25. 41, and 46. 
•* It was also assumed that enlistees would knowingly consent to subjecUon to the 

military Justice System. For elaboration, see Friedman, pp. 1530-32. 



288 

piled only to uiilitia service, and the ACLU-sponsored paper assumes that pro- 
ponents of this measure would have made it apply to army service as well if they 
anticipated any possibility of conscription into the army.^ Also, some fears were 
e3cpressed in the Virginia convention that the militia might call farmers from 
their crops at harvest time, and thereby cause devastating losses for those so con- 
scripted, when a relatively "trivial" expense to enlist a modest standing army 
might obviate the need for army conscription. Again, it is argued that no one 
voiced any similar fears about army conscription because no one anticipated that 
it could happen.^ 

After its brief reference to the adoption of the Constitution and its analysis 
of the relation between the militia and army clauses, the Court's opinion in the 
"Selective Draft Law Ca.ses" turned to the history of congressional exercise 
of these powers. This of course confirmed the Court's observation that the two 
powers had l)een viewed from the outset as distinct. It also revealed that, al- 
though enlistment had been the customary means for raising an army, twice in 
our nation's history prior to WWI Congress had debated conscription bills, and 
once, during the Civil War, enacted a law authorizing conscription for army 
service. 

The first proposal for conscription had been submitted by Secretary of War 
James Monroe during the War of 1812. The Court acknowledged that "opposi- 
tion develoi)ed" in the Congress, but dismissed it as "rest(ing) upon the incom- 
patibility of compulsory military service with free government, a subject which 
from what we have said has been disposed of." " Although each House of Con- 
gress ultimately passed a version of the Monroe proposal, peace came l)efore any 
compromise measure was agreed to, and consequently no conscription statute was 
enacted during the War of 1812." 

The lone precedent for the World War I conscription stati:te was thus the 
Civil War Enrollment Act." Under this Act, which permitted a draftee to hire a 
eul)stitute or, until amendment." to purchase commutation, four separate draft 
calls were made. Approximately, 46.000 of the 249.000 called actually served; of 
the remaining 203.000 called. IIC.OOO hired substitutes and 87,000 purchased 
commutation.'" The act also led to the lone judicial precedent available for the 
1917 Court's consideration. In Kneedlcr v. Lane." the Pennsylvania Supreme 
Court first held the enrollment act unconstitutional in deciding to grant a pre- 
liminary injunction against it* enforcement, and then, following a change in the 
court's membership, upheld the law and voted to dissolve the injunction. The 
vote was H to 2 in each instance, so that the 6 judges who considered the con- 
stitutionality of the act split 3-3. The important decision, of course, was the 
later one dissolving the injunction ; it was this decision which the Supreme Court 
cited in the Srlrctire Draft Law Caxes as upholding the validity of the draft "for 
reasons not different f'•om those which control our judgment." " 

The two decisions of the Pennsylvania court in Kneedlcr v. Lane elicited nine 
sennratp npinion.s. Perhaps most important for its constitutional analysis was 
that of .Judge Strong dissenting to the initial decision to issue a preliminary 

"Frledmnn. p. 1.132-33. A ronsolpntioiis objector rlause was also coupled with what 
became the Second Amendment In a draft presented to the First Congress by James Madison. 
The clause, of cnurse, wns Inter dropDod. Mnlbln suceests thnt it Is just as reasonable to 
Infer that Madison wished to afford the possibility of conscientious objector status to 
mIMtIa draftees but not to army draftees as It Is to Infer that be would have made the 
lancuape applicable to the latter pronp If he believed conscription Into the army possible 
under the Constitution. Malbin, pp. 818-820. 

"Friedman, p. 1534. 
»24,'S U.S. at 385. 
*• Malhln emnhasi7.es the Importance of both Houses passing a conscription measure 

(p. 821) ; Friedman emphaslaes that much of the opposition was based on constitutional 
pounds and that no measure was enacted (p. l.'>411. 

"•Act of March .3. 1863. cli. 75. 12 Stnt. 731. Areuahly. the Act was not precedent for 
arm.v conscription for purposes be.vond the constitutional reach of a militia call, since the 
Civil War micht be considered to have been an "Insurrection" within the meaning of the 
JBlIltIa clause. In fnrt. some Civil VTar resort to the militia had tieen attempted prior to the 
1863 army draft. See Wiener. "The Mllltla Clause of the Constitution," 54 Harvard L. 
Rev. 181. 190-191 (1940). 

" By the act of July 4, 1864. ch. 237. 13 Stat. 379. the authorization for a commutation 
fee wns dropped. 

»R. Welgley, History of the United States Army 210 (1967), as cited In Friedman, 
p. 1546. 

"45 Pa. 238 (1863). 
• 240 U.S. at 388. 



289 

injimction against enforcing the conscription law." When the court later decided 
to dissolve the injunction and uphold the law's constitutionality, Judge Strong's 
opinion for the court concentrated more on rebutting arguments that the court 
should be bound by its earlier preliminary decision than on the constitutional 
issues. Central to Judge Strong's first opinion was his characterization of the 
power to raise armies as being "unrestricted, unless it be considered a restriction 
that appropriations . . . were forbidden for a longer term than two years."" 
This followed as well from a more general principle: 

"The powers of the federal government are limited in number, not In their 
nature. A power vested in Congres-s is as ample as it would be if possessed by any 
other legislature ... Because the federal government has not all the powers which 
a state government has, will it be contended that it cannot borrow money, or 
regulate commerce, or fix a standard of weights and measures, in the same way. 
by the same means, and to the same extent as any state might have done had no 
federal con.stitution ever been formed? If not, and surely this will not be con- 
tended, why is not the federal power to raise armies, as large and as unfettered in 
the mode in which it may be exercised, as was the power to raise armies possessed 
by the states before 17fe7. . . . If they were not restricted to voluntary enlistments 
In procuring a military force, upon what principle can Congress be?"** 

What was deemed by Judge Strong "the argument most pressed" against the 
conscription law's constitutionality was that it could result in Interference with 
a state's control over Its militia. Army draftees would necessarily come from a 
state's militia, consisting as it did of all able-bodied men; the power to take some, 
it was contended, was the power to take all. The answers, to Judge Strong, were 
two. The first was that the militia clause itself gave Congress considerable control 
over a state's militia. Secondly, the judge concluded that the power to enlist was 
potentially as damaging to a state's militia pool as the power to conscript, since 
presumably all enlistees as well as all draftees would be members of a militia. 

Chief Justice White's opinion In the "Selective Draft Law Cases" also cited 
as further evidence of the correctness of its Interpretation the fact that courts 
of six of tbe Confederate states had upheld a conscription measure based on 
identical language in the constitution of the Confederacy.*** 

The final portion of the Court's opinion di.smis.sed various arguments a.ssert- 
ing that the Constitution prnhibit.s use of conscription as a means to raise an 
army. Among these wa.s an argument that military conscription constitutes 
involuntary servitude in violation of the Thirteenth Amendment. This was 
dealt with summarily with the following language. 

"Finally, as we are unable to conceive upon what theory tlie exaction by 
government from the citizen of the performajice of his supreme and noble duty 
of contributing to the defense of the rights and honor of the nation, as the result 
of a war declared by the great representative body of the people, can be said 
to be the imposition of involuntary .servitude in violation of the prohibitions 
of the Thirteenth Amendment, we are constrained to the conclusion that the 
contention to that effect is precluded by its mere statement." " 

The Thirteenth Amendment provides that "(n) either slavery nor involuntary 
servitude, except as punishment for crime whereof the party shall have been 
duly convicted, shall exLst within the United States or any place subject to their 
jurisdiction." The language of the Amendment was taken from a similar clause 
in the Northwest Ordinance of 1787; the Amendment was ratified in 1865. 

"The Strong opinion Is Important due to the ultimate disposition of the case. The prin- 
cipal opinion against the act's constitutionally was probably ha of Chief Judge Lowrle, 
whose retirement and replacement b.v a .Tiidge Agnew accounted for the changed vote when 
the matter was considered anew for final disposition. The Chief Judge In his opinion 
pointed out that although the Civil War provided occasion for resort to the mllltia clause 
to suppress Insurrection, the law In question did not rest on an assertion or exercise of 
that power, and thus had to stand or fall as an exercise of the power to raise armies. Neg- 
lect of the militia power suggested that conscription was not a necessary and proper 
means, under t^'e circumstances, of raising an army. The Constitution's distinction be- 
tween a mlllta force and nn army suggested to the Chief Judge that the army power was 
not Intended to completely eviscerate the protections to citizens and states embodied in 
the militia clause. 

» 45 Pa. at 276. 
" 45 Pa. at 277. 
"• For an account of the Confederate conscription statutes and the legal challenges to 

them, see Shaw, The Confederate Conscription and Exemption Acts. 6 Am. J. Legal 
Hist. 368 (1962). 

" 247 U.S. at 390. 
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A year before the Selective Draft Law Cases tie Court had by dictum indicated 
what the answer would be to a contention that military conscription contraveties 
the Thirteenth Amendment. In Butler v. Perry, 249 U.S. 328 (1916), the Court 
upheld against Thirteenth Amendment challenge a state law requiring able- 
bodied men to work on the public roads of their county for six days of the year, 
or hire a substitute or instead pa>- a fax. In an opinion not relying on the sub- 
stitution and tax alternatives provided l)y the statute, the Court characterized 
the road duty as among those obligations of citizens to government not covered 
by the Amendment proscription. 

"[The Amendment] introduced no novel doctrine with req>ect to services al- 
ways treated as exceptional, and certainly was not intended to interdict enforce- 
ment of those duties which individuals, owe to the State, such as services in the 
army, militia, on the jury, etc. The great purpose in view was liberty imder the 
protection of effective government, not the destruction of the latter by depriving 
it of essential powers." " 

The Court iwinted to a long history of laws requiring such road work by 
ablt-bodied men Most persuasive wa.s the fact that the states formed from the 
Northwest Territory had incorporated ijito their constitutions the prohibition on 
slavery and involuntary .servitude, yet all but one had adopted statutes com- 
pelling road work. Also note<l l)y the Court was the fact that by 1889 twenty- 
seven states had such compulsory road work statutes. Neither in Butler v. Perry 
nor in the Selective Draft Law Cases, however, did the Court in its considera- 
tion of Thirteenth Amendment issues address the fact that tiiere was no such 
widespread precedent for army (as distinguished from militia) conscription. 
Adoption of the amendment in 18(55 had, of course, followed closely on the heels 
of the lone precedent for national conscription, the Civil War Enrollment Act, 
and there is nothing to lie found in the record of adoption and ratification to 
supgest any intent to prohilut conscription." 

The Court's dictum In Butler v. Perry was generally similar to that which had 
appeared in an earlier decision. Rnhcrtson v. liaUUcin. 1(55 U.S. 275, 282 (1897), 
in which the Court upheld imposition of criminal sanctions to compel deserting 
seamen to return to their ships and serve out the terms of their contracts, and 
In which the Court had determined that the amendment "makes no distinction 
between a public and a private service." There was, however, one significant 
difference in the Court's choice of language: 

"It is clear, however, that the amendment was not Intended to Introduce 
any novel doctrine with resi)ect to certain descriptions of service which have 
always been treated as exceptional: such as military and naval enlistments, 
or to disturb the right of parents and guardians to the custody of their minor 
children or wards." (emphasis added) 

This change in wording from "military and naval enlistments" in 1896 to 
"service in the army [and] militia" in 1916 represented, or at least opened the 
door for an interpretation that would represent, a major expansion of the con- 
cept of "exceptional service" not within the ambit of Thirteenth Amendment 
protection. Not only could military and naval enlistees be held, just as merchant 
seamen could be. to service contracts presumably freely entered into; all able- 
Iwdied men could also be conscripted into army service, just as by established 
practice they could be compelled to give or pay for a week's labor on the public 
roads, and to serve in their state militia. 

It was against this backdrop of what was, at least with respect to military 
service, expanded yet unexplained dictum, that the Court in the Selective Draft 
Law Cases dismissed as "refuted by its mere statement" the ns.sertion that 
conscription for the army constitutes involuntary servitude prohibited by the 
Thirteenth Amendment. Whether explained or not, however, the holding seems 
well spttlea. 

" 240 V.S. at .333. (pinphnsls added) 
" See, generally, Hamilton, t^-e Legislative and Judicial History of the Thirteenth 

Amendment. 9 Nafl Bar J. 26 (1951) : 10 NafI Bar J. 1 (1962). The Court has said that 
while "Negro S'aver.v alone was In the mind of the Congress which proposed the thir- 
teenth article. It forbids any other kind of slavery, now or hereafter. " Slaughter-House 
Cases. 83 U.S. (16 Wall.) 36, 72 (1873). "Mexican peonage and the Chinese coolie trade" 
were also mentioned as possible examples. Id. This description of the Amendment must, 
however, be read in conjunction with the oft-repeated statement that the Amendment was 
"not Intended to Introduce any novel doctrine with respect to (certain obligations of 
citizen to state)." See Robertson v. Baldwin, Infra. 
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PEACETIME   MIUTABT   00N8CEIPTI0N 

As evidenced by the reference in the Selective Draft Law Cases to the citizen's 
"supreme and noble duty of contributing to the defence of the rights and honor 
of the nation, as the result of a war declared by the great representative body 
of people," the Supreme Court there upheld a conscription statute enacted after 
a formal declaration of war. The Court has not yet directly held that military 
conscription in the absence of a declared war is constitutional. However, lower 
courts have so held, and Supreme Court decisions interiireting the scope of the 
war power in other contexts, as well as dictum in a Vietnam-War-era Supreme 
Court opinion, hotb strongly suggest that a formal declaration of war is not a 
constitutional prerequisite to military conscription. 

In a 1968 decision upholding a conviction under the selective service law for 
destroying a draft registration card the Court, in an opinion by Chief Justice 
Warren, termed the power to rai.se and supix)rt armies "broad and sweeping," 
and "the power to classify and conscript manpower for military service "beyond 
question.' " " There was, of course, no declaration of war at the time of the 
O'Brien decision or at any time during the Vietnam conflict. The "beyond ques- 
tion" language came from Lichter v. United States" in which tlie Court had 
upheld application of the Renegotiation Act, first enacted in 1942, to excess prof- 
its made in 1942 and 1943, all after war had been declared in 1941. Thus Lichter 
itself involved exercise of the war power after war had been formally declared. 
The Court in O'Brien also cited the Selective Draft Law Cases. Justice Douglas, 
dissenting in O'Brien, thought that the issue of "whether conscription is per- 
missible in the absence of a declaration of war" was one "upon which the litigants 
and the country are entitled to a ruling." " The Justice's views on the issue were 
developed more fully in his dissents to the denial of certiorarl in Holmes v. 
United States " and Hart v. United States." In Holmes, the appeals court had 
rejected a contention that "peacetime" conscription contravenes the Thirteenth 
Amendment and cited an earlier appellate decision to the same effect. 

"The power of Congress to rai.se armies and to take effective measures to 
preserve their efliciency, is not limited by either the Thirteenth Amendment or the 
absence of a military emergency." " 

In Hart, the brief opinion of the appeals court did not discuss the issue of 
peacetime conscription." 

It is well established that exercise of the war powers is not limited merely to 
the period of actual hostilities, or to the period for which war has been formally 
declared. Although more cases seem to have arisen challenging exercise of war 
powers after the end of hostilities than have arisen challenging preparation for 
war, there is little question that the war i)owers comprehend the power to prepare 
for war. This position was recognized by Justice Story in his Commentaries: 

"It is important also to consider that the surest means of avoiding war is to 
be prepared for it in peace. . . . How could a readines for war in time of peace 
be safely prohibited, unless we could in like manner prohibit the preparations 
and establishments of every hostile nation? ... It will be in vain to oppose 
constitutional barriers to the impulse of self-preservation." " 

Standing for the same proposition in Ashwandcr v. Tennessee Valley Author- 
Up," in which the Supreme Court upheld as an exercise of lioth war and "ommnrfe 
powers pre-World War I (1916) construction of nitrate plants, a dam, and cor- 
responding hydroelectric power plants, all for the purpose of providing the 
capability of producting ammonium nitrate for use in explosives. The Court ap- 
proved as having "ample support" the findings of a lower court that although 
there was "no intention" to use the facilities for the production of war materials 
In time of peace, nevertheless, . . . 

" United States v. O'Brien. 391 D.S. 367, 377. 
"334 U.S. 742 (1948). 
" 391 U.S. at .389. 
"391 U.S. 936 (1968). 
"391 U.S. 956 (1968). 
" United Staten v. Holmes, 387 P.2d 781. 784 (7th Clr. 1968). qnotlne Bowze v. UnUea 

States 272 F.2d 1-16. 14S (9th rir. 1959). 
" United Sitates v. Hart, 382 F.2d 1020 (3d Cir. 1967). 
'•3 J. Story, Commentaries on the Constitution of the United States (Boston, 1833) 

11180. 
••297 U.S. 288 (1936). 
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The maintenance of said properties in operating condition and the assurance 
of an abundant supply of electric energy in the event of war, constitute national 
defense assets." 

Taking "judicial notice of the international situation" In 1916 when the 
authorizing legislation was enacted, the court found indisputable the fact "that 
the Wilson dam and its auxiliary plants ... are, and were Intended to be, adapted 
to the purpose of national defense." " 

It is also well established that courts will give great deference to the con- 
gressional judgment of what is "necessary and proper" to effectuate the war 
powers. 

"Since the Constitution commits to the Executive and to Congress the exercise 
of the war power in all the vicissitudes and conditions of warfare, it has neces- 
sarily glv«'n them wide scope for the exercise of judgment and discretion In deter- 
mining the nature and extent of the threatened injury or danger and in the selec- 
tion of the means of resisting It." " 

And in Liihtcr v. United States, the Court, after quoting extensively from a 
speech by Charles Evans Hughes, concluded that "the primary implication of a 
war power Is that it shall he an effective power to wage the war successfully." " 

Thus It wonld seem if Congress has the power of military conftfription, that 
power Is probably not limited In its exercise by the prerequisite of a formal 
declaration of war. 

CIVILIAN    CONSCEIPTIOW 

There appears to be little constitutional support for an assertion of a federal 
power to conscript labor for civilian purposes Independently of any effectuation 
of the war powers. 

In analyzing whether Congress does have any such power to conscript for 
civilian worlt, the starting point must be a recognition tliat Congress has no 
powers not delegated to it by the Constitution. In the words of Chief Justice 
Marshall, "(t)his government is acl<nowledged l)y nil to be one of enumerated 
powers." " Thp Tenth Ampndment reflects this principle: 

"The powers not delegated to the United States by the Constitution, nor pro- 
hibited by It to the States, are reserved to the States, respectively, or to the 
people." 

Arguments that congressional power to conscript might derive from clauses 
other than the war powers seem remote. Nonetheless, it is not inconceivable that 
an argument miglit seek to rely upon the "general welfare" clause, on upon the 
commerce clause. 

The "general welfare" clause appears In Art. I. § 8, cl. 1 under the power to 
tax and spend, and is not itself a grant of power. The power delegated is "to lay 
and col'ect taxes, duties, imposts, and excises": the purpose for which taxes may 
be levied include spending "to pay the del)ts and provide for the common de- 
fense and general welfare." "The [general welfare! clause. In short, is not an 
independent grant of power, but a qualification of the taxing power." " Because 
the term general welfare has been Interperted broadly as not limiting Congress 
In Its spending to effectuation of the other powers enumerated in Art. I, § 8 
(e.g., the power to regulate commerce).'" the "clause" would apjiear to provide 
ample basis for expenditure of revenues to hire persons to work in a civilian 
labor force." Similarly, the power to tax and spejjd to provide for the common 
defense would support expenditures to pay army enlistees. On the other band, 
just as there has been no serious suggestion that the power to spend to provide 

»297U.S. at.S27-328. 
"297 U.S. at 327. 
^ Hirnbauaatii v. United Statet. .129 U.S. 81, 87 (1943). 
M.S.'!4 U.S. at 782. 
» McCttUoch V. itarrilanH, 17 U.S. (4 Wheat.) 316. 405 (1819). 
"Constitution of the United States. Ana'.vslg and Interpretation. S. Doc. 92-82 (Con- 

gressional Research Service 1973). pp. 138-137. 
"See United States v. Butler, 297. U.S. 1. 65-66 (19:H6) : "While, therefore, the power 

to tax Is not unlimited. Its confines ore set In the clause which confers it. and not in those 
of j S which liestow and deftne the leslslatlvc powers of Congress. It results that the 
power of Congress to authorize expenditure of public moneys for public purposes is not 
limited by the direct grants of leKlslative power found in the Constitution." 

'^ For example, exjiendlture of federal funds for a Civilian Conservation Corps, created 
to alleviate unemployment and to help conserve natural resources, has been upheld as a 
vnlirt exercise of Art. I, { 8, cl. 1 power. United Btatea v. Querv, 21 F. Supp. 738 (E.D.S.C. 
1987). 
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for the common defense would support conscription for that same purpose," 
so too the argument that spending to provide for the general welfare could com- 
prbend the power to conscript manpower for civilian purposes would seem very 
strained. 

The power to regulate interstate commerce Is mentioned only because the 
projects for which civilian labor might be conscripted might well constitute or 
affect interstate commerce. There Is no precedent, however, suggesting that 
the power to regulate interstate commerce comprehends the power to conscript 
labor. 

If some forms of civilian conscription can be valid as an exercise of con- 
gressional iK)\ver, it is probably as an Incidental exercise of the war powers, 
more speclBcally as a means "necessary and proper" to effectuate the power to 
raise armies. Although "the constitutional i)ower to Congress to raise and sup- 
port armies and to make all laws necessary and proper to that end Is broad and 
sweeping," " and consequently Congress has brond discretion in choosing means 
to effectuate that power, there may yet be some limits on the extent to which a 
civilian conscription program could be tied to military conscription. The gen- 
eral principles of interpretation were set forth In the oft-quoted words of Chief 
Justice Marshall in ilcCulloch v. Maryland : 

"Let the end be legitimate, let it be within the scope of the Constitution, and 
all means which are plainly adapted to that end, which are not prohibited, but 
consist with the letter and spirit of the constitution, are constitutional." "' 

While the Chief Justice made plain that ordinarily courts are not to "inquire 
into the degree of . . . necessity" giving rise to Congress's choice of "appro- 
priate" means to effectuate a power, the possibility was nonetheless suggested 
that "Congress, under the pretext of executing its powers (might) pass laws 
for the accomplishment of objects not entrusted to the government." If a case 
involving such an as.^ertlon of power were to come before the Court, "It would 
be the painful duty of this tribunal ... to say that such an act was not the 
law of the land." "* Thus, given the constitutionally sanctioned "end" of raising 
a military force, questions might be raised as to whether a particular civilian 
conscription plan fashioned by Congress is "plainly adapted to that end," as 
to whether it is a means "prohibited" by the Thirteenth Amendment, and as to 
whether It is "consist (ent) with the letter and spirit" of the Thirteenth Amend- 
ment and other provisions of the Constitution."' The answers to these ques- 
tions might vary with the scope and extent of the conscription program, and 
with the conditions under which Congress sought to Impose it. For example, a 
peacetime conscription under which all young persons in a specified age group 
are drafted into civilian or military forces might result in a vastly dispropor- 
tionate number in the civilian worl;', and a resulting difliculty in showing that 
the plan Is "plainly adapted" to the legitimate end of raising a military army, 
rather than being an attempt to reach an object "not entrusted to the govern- 
ment" under the "pretext of executing its [entrusted] powers." On tlie other hand 
a system under which military needs alone, or military needs coiipled with some 
selection criterion (e.g. individual choice by the draftee, or qualification as a 
conscientious objector) for allocating draftees between military and civilian 
work, would seem more readily sustainable as a means plainly adapted to the 
end of raising an army. 

Some Indication of what might be considered necessary and proper means of 
raising an army are present in decided case law. Compulsory civilian service as 
an alternative to military service for those qualifying as conscientious objectors 
has been uniformly upheld. Among such decisions is Bowse v. United States: 

"Compulsory civilian labor does not stand alone, but is the alternative to com- 
pulsory military service. It is not a punishment, but is instead a means of preserv- 

" It has l)een siiKegKted, however, that existence in clause 1 of the power to spend to 
provide for the common defense arRiies against narrow construction of the clause 12 power 
to raise and siipimrt armies. It l>elni; assumed that the framera would not have intended 
merely to duplicate the clause 1 power In clause 12. 

» United Statet v. O'BHen, supra n. 3. 391 U.S. at 377. 
*>^ UcOulloch V. MaryUind, 17 U.S.  (4 Wheat.)  316, 421   (1819). 
" Id., at 423. 
"" The last two questions mlRht also he raised, of course, in relation to a military 

conscription plan, althonch the Court's opinion In the Selective Draft I/aw Cases, discussed 
above, has been taken to have settled the matter. In any event, this dl.scusslon of civilian 
conscription assumes arguendo the validity of conscription for the military. 
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log discipline and morale in the armed forces. The power of Congress to raise 
armies, and to talce effective measures to preserve their eflBciency, is not limited 
by either the Thirteenth Amendment, or the absence of military emergency." " 

Under the selective service law at issue in Howze, and In effect until recently, 
service than they would have been likely to be called for military service absent 
conscientious objectors were presumably no more liliely to be called for civilian 
the CO qualification, since registrants were entitled to the "lowest" classification 
for which they could qualify, and since all other classifications were considered 
lower than 1-A (subject to call for military service), l-O (conscientious objector, 
subject to call for civilian service), and 1-A-O (conscientious objector, subject 
to call for noncombatant service with the military)." Thus under that system 
civilian work for conscientious objectors was in a fairly strict sense an "alter- 
native" to military service. 

In the challenges to the civilian work requirement for conscentious objectors. 
It has apparently been the fact that civilian work was required as an alternative 
to military service, and not the criterion (conscientious objection) Congress 
chose to apply for determining who could qualify for such service, which has 
been deemed to be of constitutional significance. Whether conscientious objector 
status Is viewed as a matter of legislative grace or as being mandated by the 
First Amendment," presumably Congress might broaden the civilian service cate- 
gory, even to the point of allowing draftees to choose between civilian and mili- 
tary service, as long as no Invidiously discriminatory or improperly based reli- 
gious test is the measure for qualification. 

In considering the desired balance between compulsion and choice necessary to 
channel the requisite numbers into military rather than civilian service. Con- 
gress can l)e guided by a relatively recent Supreme Court decision upholding 
denial of veterans benefits to those, including conscientious objectors, who were 
not "on active duty" while in the service. The Court determined that there was no 
violation of the equal protection component of the due process clause for Con- 
gress to attempt to make military service more attractive than alternative civilian 
service, since the dangers and disruptions of military service are generally more 
acute, and since readjustment from military to civilian life may rationally be 
considered more diflScult than changing from compulsory civilian service to free 
civilian life." This such inducements as better pay scales, and medical and edu- 
cational benefits, might be offered for those choosing military service over 
civilian. 

The same principles and decisions discussed above in relation to the validity 
of mi itary conscription under the Thirteenth Amendment are also important to 
an analysis of the validity of the civilian component of a conscription plan. It 
may lie helpful to consider these precedents In the context of the Court's ex- 
planation of the purpo.se of the Amendment. 

"The undoubted aim of the Thirteenth Amendment . . . was not merely to end 
slavery but to maintain a system of completely free and volnutary labor through- 
out the United States. Forced labor in some special circumstances may be con- 
sistent with the general basic system of free labor. For example, forced labor 
has been sustained as a means of punishing crime, and there are duties such as 
work on highways which society may compe". But in general the defense against 
oppressive hours, pay, working conditions, or treatment is the right to change em- 
ployers." " 

This suggests at least two components to a Thirteenth Amendment test: does 
the challenged plan fall within one of the traditional exceptions of "duties which 
society may compel." and, if not, does it detract from "a system of completely 
free and voluntary labor" in such a way as to violate an employee's "right to 
change employers." 

As mentioned al)OTe, although the Thirteenth Amendment applies to both 
public and private service." there are somejpulUic services "which have from time 
immemorial lieen treated as exceptional." and as "duties which society may com- 
pel." These include militia and/or military service, jury duty, and work on the 
county roads. Howze and similar holdings would add to the list alternative civilian 
service for those exempted from military service. There seems to be Uttle support 

"Hovze v. Vvited 8tate», 272 F.2d 146. 148 (9th Clr. 1959). 
" See. e.g., .32 C.P.R. i 1623.2 (1970). 
" For suggeslon that the status la merely a matter of legislative erace. and la not con- 

itltutioDallT required, see .facobson v. Massachusetts, 197 U.S. 11, 29. (1905). and United 
States v. Macintosh. 28S U.S. 605. 623-624 (1931). For a contrasting view, see Welsh v. 
United States. 398 U.S. 333. .HSB (Harlan, J., concurring). 

"Johnson v. Ro(>t«on, 415 U.S. .•?61 (1974), 
« Pollock V. William*, 322 U.S. 4. 17-18 (1944). 
"Robertton v. Baldtoin, 165 U.S. 275, 282 (1897). 
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In the precedents, however, for Including among the exceptions federally-com- 
pelled civilian service (other than jury duty) not tied to military service. Thus 
analysis of the validity of a civilian conscription program as an appropriate exer- 
cise of power to raise armies would be a first step, at least, in determining Its 
validity under the Thirteenth Amendment. 

Among the public duties held to have been excepted from the Thirteenth 
Amendment's proscription, service on the public roads seems most similar to 
federal conscription for non-military work. There are, however, several reasons 
why the Butler v. Perry exceptions would probably not be extended to cover 
such conscription. First, of course, it should be noted that the one practice is 
historically valid and the other is unprecedented. Moreover, the conscription 
upheld In Butler v. Perry was by a state, and not by the Federal Government. 
Since arguably Congress has no authority to conscript independently of its 
power to raise armies, any power to conscript still surviving under the Butler 
v. Perry rationale would reside in the states. Secondly, the duration of road 
duty required by the state statute In Butler v. Perry was six days a year, and 
presumably the civilian service contemplated under a federal proposal would 
be of at least a year's duration. Whether this major difference in duration would 
be of constitutional significance is difficult to predict, although of course jury 
duty can in some instances approach the longer duration. Finally, there is the 
fact that, although the Court In Butler v. Perry found no reason to rely on the 
alternatives available to the draftees, the statute in question nonsthelesa offered 
the alternatives of hiring a substitute or paying a tax. Absence of such alter- 
natives could take on added significance as the severity of the liberty depriva- 
tion and/or the questionableness of conscription authority Increase. Possible 
due proce.s8 limitations are discussed below. 

State court.s have twice upheld forced labor under situations thought to be 
exigent. A Delaware statute passed during World War I, justified as a war 
measure in aid of the Federal Government and In exercise of the police power, 
required all males between 18 and .55, and not in the armed forces or other 
public employ, to find a "useful or lawful occupation." Those unemployed could 
be assigned work by a "Council of Defense." The state court, declining comment 
on what might constitute involuntary servitude in peacetime, upheld the act 
because of the Importance during the war of increasing production, and because 
of an assumed weakened capacity of the state's police forces to handle vagrants." 

A Massachusetts city ordinance passed during the Depression conditioned 
receipt of family assistance by those otherwise unemployed on performing work 
for the public works department, and was likewise upheld under a Thirteenth 
Amendment challenge.• 

"In a period of Depression like the present, it is reasonable to require one In 
the position of the defendant to work under the conditions shown ... to meet 
his obligations to his family." 

Because these two decisions emphasize the near-emergency conditions under 
which the laws were enacted, it Is unlikely that the rationale could be expanded 
to apply to peacetime universal conscription. Also, of course, the cases dealt 
with state police power and not federal power. 

It may be possible to construct an argument that the war powers in general, 
or perhaps the power to support armies, and not only the power to raise 
armies, might In some circumstances provide authority for federal conscrip- 
tion for non-niilltary jobs. This argument, relying on dictum in lAchter v. United 
States, would become stronger as conditions aniroach total mobilization for 
full-scale war, and as the compelled civilian work contributes more directly to 
a war effort. In upholding application of the Renegotiation Act to restrain war 
profits, the Court in lAchter compared this relatively slight imposition on the 
manufacturer of war goods with the supreme sacrifice demanded of soldiers 
and termed the congressional power "to support the armed forces with equip- 
ment and supplies ... no less clear and sweeping" than It.s power to conscript 
for military service." Later In the opinion of the Court Justice Burton discussed 
the more "totalitarian" altemntlve of "conscription of property and workmen." 

"One approach to the question of the constitutional power of Congress over 
the profits on these contracts is to recognize that Congress, in time of war. un- 
questionably has the fundamental power, previously discussed, to conscript 
men and to requisition the properties necessary and proper to enable it to 

- State v.McClure.TBovce (Del.) 265.105 A.2d. 712 (1919). 
" Commonwealth v. PouHot, 292 Mass. 229, 198 N.E. 256. 257 (1935). 
" 334 U.S. at 766. 
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raise and support its Armies. Congress furthermore has a primary obliga- 
tion to bring about whatever production of war equipment and supplies 
shall be necessary to win a war. Given this mission Congress then had to choose 
between possible alternatives for its performance. In the light of the compelling 
necesssity for the immediate production of vast quantities of war goods, the 
first alternative, all too clearly evident to the world, was that which Congress 
did not choose, namely, that of mobilizing the productive capacity of the nation 
Into a governmental unit on the totalitarian model. This would have meant 
the conscription of property and of worlcmen. It would have meant the raising 
of supplies for the Armies in much the same manner as that in which Congress 
raised the manpower for such Armies. Already the nation had some units of 
production of military supplies in the form of arsenals, navy yards, and in the 
increasing number of governmentaily owned, if not operated, war material 
plants. The production of the atomic bombs was one example of a war industry 
owned and operated exclusively by the Government. Faced with this ironical 
alternative of converting the nation in effect into a totalitarian state in order 
to preserve itself from totalitarian domination, that alternative was stead- 
fastly rejected. The plan for Renegotiation of Profits which was chosen in Its 
place by Congress ai»pears in its tnie light as the very symbol of a free people 
united In reaching unequalled productive capacity and yet retaining the maxi- 
mum of individual freedom consistent with a general mobilization of effort."'" 

Although these passages in Lichter can be read as suggesting that Congress 
does have the power In wartime to conscript "property and worlimen," it is 
questionable whether this language should be Interpreted so broadly. Congress 
may of course direct the taking of property for a public purpose in wartime or 
peacetime. It is only in extraordinary circumstances, however, that the Fifth 
Amendment requirement that just compensation be paid is inapplicable. While 
there is no "rigid" rule for determining when compen.sation must be paid for 
wartime appropriations of property, it seems that compensation is not due if 
use or destruction of the property is deemed necessary during actual military 
operations." On the other hand, appropriations of property for future use in con- 
nection with a war effort can necessitate compensation." Conscription of worlc- 
men for defense production jobs would appear more analogous to the talcing of 
property for future use than to tlie use or destruction of property by military 
operations, and it might be assumed tiat the circumstances under which Thir- 
teenth Amendment protections are deemed Inapplicable to such con.scription 
would l)e no less exceptional than the circumstances under which the Fifth 
Amendment's just compensation protection is denied to property owners." 

The mention in Lichter of alternatives in terms of "retaining the maximum of 
individual freedom" consistent with necessary effectuation of the exercised power 
suggests another line of cases of possible relevance In assessing tlie validity of a 
civilian con.scription plan. In a case in which the legitimate congressonal con- 
cern of protecting national security Impinged upon personal freedoms. Chief 
Justice Warren, quoting from Chief .Tustice Marshall's opinion in McCullonh v. 
Maryland, concluded that "the Constitution requires that the conflict between 
congressional power and Individual rights be accommodated by legislation drawn 
more narrowly to avoid the conflict." " 

Although that case involved First Amendment freedoms. It relied in part upon 
another case holding that protection of the right to travel, derived from the "lib- 
erty" component of the Fifth Amendment's due process clause, necessitated a 
more narrowly drawn stattite." Furthermore, the "right to hold specific private 
employment and to follow a chosen profes.olon free from unreasonable govern- 
mental interference comes within the 'liberty' and 'property' concepts of the Fifth 
Amendment." " as well as the Thirteenth Amendment's right to he free from in- 
voluntary servitude." Although it involved a state law. the Court's decision in 
Sheltnn v. Tucker also stands for the principle that legitimate legislative pur- 

" Id., at 76,5-768. 
n DnUed Statet v. Caltex, 344 U.S. 149 (1052). 
"Id., at 1!53, dlstlnciilshln): UUrhHl v. TTarmonu, 54 U.S. (1.1 How.) 115 (1852) and 

United States V. Ruaaell, SO V.S. (IS Wall.) 623 (1871). 
" For an arciiment that one hoR a "property" Interest In his own labor such that 

conscription should be considered an unconstitutional takinc of property without just 
compensation (unless, of course, fair market value were paid for such labor), see Adickes. 
The Constitutional Invalidity of the Draft. 46 S. Cal. L. Rev. 385 (1973). 

" United atates v. Robel, 389 U.S. 258. 268 n. 29 (1967). 
" Aptheker v. Secretary of State. 378 U.S. 500, 509 (1964). 
" Green v. McElroy, 360 U.S. 474. 402 (1959) (emphasis added). 
• Pollock V. Williamt, supra n. 87. 
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poses "cannot be achieved by means that broadly stifle fundamental personal 
liliertiM when their end can be more narrowly achieved." ^ 

BUMMABT 

Although the Supreme Court's decisdon in the Selective Draft Law Cases has 
been roundly criticized, even by some who agree with the result," there is little 
reason to believe that the Court in the foreseeable future would reverse that 
1917 decision, if presented with a case challenging a new draft law, and hold 
that the power to raise and support armies does not comprehend the power 
of conscription for military service. At least since the Selective Draft Laic Cases, 
military conscription has been one of the recognized historical exeeptons to the 
Thirteenth Amendment's prohibition on involuntary servitude. And though the 
Court has not yet directly held that military conscription prior to a formal 
declaration of war is constitutional, other deci-sions interpreting the breadth of 
the war powers strongly suggest that peacetime conscription could be upheld 
as a necessary and proper means of preparing for war. 

On the other hand, it is very questionable whether Congress has power, Inde- 
pendent of its power to raise and support armies, to conscript labor for non- 
military purjjoses. Also, if some other source of power be found, there is no 
recognized exception to the Thirteenth Amendment's ban on involuntary servi- 
tude obviously applicable to such federal conscription for civilian work. Thus the 
constitutional validity of the civilian component of a conscription plan is likely to 
turn on the issue of whether it is necessary and proi)er means of effectuating 
the power to raise armies. Congress has broad but not unlimited choice of ap- 
propriate means to efitectuate its granted powers. 
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2. iNCLuniNo WOMEN IN REGISTRATION PROCEDUKES UNDER THE SELECTIVE SERVICE 
ACT: CONSTITUTIONAL CONSIDERATIONS 

(Karen J. Lewis) 

On February 9,1980, when President Carter proposed that both young men and 
women be required to register for possible military service, he said, "My decision 
to register women is a recognition of the reality that both women and men are 
working members of our society. ... It confirms what is already obvious—that 
women are now providing all tyi)es of skills in every profession. The military 
should be no exception.'' It should be noted, however, that President Carter said 
when, and if, a draft .should actually become necessary, women would be drafted 
for noncombat duty only. 

The President already has the statutory authority to reinstitute registration 
for males between the ages of 18 and 26. He has only to go to the Congress for the 
appropriations needed to begin the male registration procedure. The registration 
section of the Military Selective Service Act. suspended for the past few years, Is 
the source of the President's authority. (See 50 U.S.C. App. 453.) 

"384 U.S. 479,488 (1960). 
" See Malbin, supra n. 4, at 807. 
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Bcgistration of women, however, is a new legal qnestion. They have never be«i 
required by law to register for induction, or to serve involuntarily in the armed 
forces. In Xoveniber, 194'J, the War Department considered drafting women be- 
cause it foresaw a need to relieve the manpower shortage, especially in the army, 
during World War 11. The War Department proposed to the t'ongress this Inclu- 
sion of women in the draft. Tlie proposal was rejected. Therefore, if Congress 
approves Carter's plan, it will l)c the first time in American history for women to 
be subject to draft registration. 

Almost certainly, debate wUi arise in Congress over whether to change past 
policy and amend the existing law to include women in registration procedures 
under the Selective Service Act. A central question before Congress, and the topic 
of this paper, is wliether, in the reinstatement of the standl)y draft registration, 
the continued exclusion of women would constitute unconstitutional sex dis- 
criminaion against either women or men. The answer to that question, unfortu- 
nately, is not at all clear-cut. 

The key to determining whether the exclusion of women from the registration 
requirements for the draft would constitute unconstitutional sex discrimination 
appears to lie in the standard of review a court would apply to the gender-based 
classification in its analysis of a case involving an equal protection challenge 
brought under the Fifth Amendment 

"Classification" in this context refers to the fact that in the past, only men as a 
"class" were subject to registration for the draft. The question remains whether 
women as a "class" should also IN? subject to draft registration. 

In the process of hearing and deciding cases involving equal protection chal- 
lenges, the Supreme Court has Ueveloi)ed three standards of review. There is the 
(1) traditional standard, which mandates restrained or passive review. There is 
a second standard that has evolved requiring (2) active review, or strict scrutiny, 
and the application of a more stringent test. And, in the case of gender-based 
discrimination, (3) an intermediate standard has also been articulated by the 
Court. 

Each standard of review, when applied to legislative classifications (i.e., all 
men, all women, all taxpayers, all farmers being subject to disparate treatment 
under the law), has a different result. For example, when passive review is used, 
it Is fairly likely that the legislative classification will be upheld. However, when 
the more stringent test of active review is used, there is a greater burden of proof 
on the Government to justify the classification adopted. Then, unless the Govern- 
ment can show compelling state interests at stake in the use of the classification, 
the legislation involved will not pass constitutional muster. 

When the third test is used—the intermediate standard applicable in gender- 
based cases such as the registration of women for the draft—the Government 
must meet a standard of proof higher than that for passive review, but not as 
rigorous as that needed for active review. In this instance, then, for the Govern- 
ment's classification to be deemed constitutional, all that must be demonstrated 
is that the governmental objectives served by the classification are important and 
that use of the classification is "substantially related" to the achievement of 
recognized Government goals. 

In December, 1976, the Supreme Court formulated the intermediate standard 
of review in Craig v. Boren, 429 U.S. 190. Craig is the Court's most definitive 
statement on sex discrimination with respect to the standard of review to be 
applied in equal protection cases. Craig clearly establishes that legislative dis- 
tinctions based on sex fall just short of demanding application of the activa 
review standard. 

Tho earlier draft eases had upheld the exclusion of women because the classi- 
fication met a rational basis justification under the passive review analysis. The 
exclusion did not violate the Fifth Amendment's equal protection guarantee be- 
cause military necessity, national defense and security, maximizing efficiency 
and minimizing costs were all reasonable objectives. In another draft case, a 
court applied the stronger judicial standard, i.e. strict scrutiny, and upheld the 
gender-based classification in the draft law and dismissed the defendant's argu- 
ment that it was "Invidiously dl-scriminatory." The court found that such classi- 
fications are justified by the compelling government interest to provide for the 
common defense. (See U.S. v. Dorris. 319 F. Supp. 1306 [W.D. Pa. 1970].) 
These earlier cases illustrate courts' Inconsistency in review prior to the estab- 
lishment of the Intermediate standard in Craig. 

A recent case relating to women and the military in which the intermediate 
standard of review was applied is Owens v. Brown. 455 F. Supp. 291 (D. D.C. 
1978). This case involved a challenge to the statutory ban on assignment of 
female personnel to duty on navy ships other than hospital ships and transports. 
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Judge Sirica held that an absolute ban on the assignment of female personnel to 
sea duty, except certain ships, abridged the equal protection guarantee embodied 
in due process clause of the Fifth Amendment. In addition, the classification was 
found not to be substantially related to the achievement of important govern- 
mental objectives. In stritiing down as unconstitutional 10 U.S.C. 6015, Judge 
Sirica did not, however, order an immediate equality of men and women at sea, 
but left it to the Navy to decide "with measured steps" how and when to begin 
deploying women aboard ships. Up to now, cases in which the Supreme Court has 
struck down gender classifications have largely, but not wholly concerned sec- 
ondary issues of public importance. 

Can the exclusion of women from draft registration meet the intermediate 
standard of review test? In any legal analysis regarding the constitutionality of 
excluding women from registration procedures under the Selective Service Act, 
one must consider the implications not with respect just to registration but also 
with regard to the draft, i.e., actual induction, and then ultimately to combat 
activity. In this scale of progression, registration is at the lower end, with induc- 
tion In the middle and combat at the top. In assessing the constitutionality of 
excluding women at each level, the intermediate standard of review would be 
applied to ascertain if the equal protection guarantee of the Fifth Amendment 
has been violated. The Grovemment, for its part, must show that it has "substan- 
tial" Interest at stalte. The two most frequently used governmental justifications 
for the exclusion of women from the draft and from combat advanced in the past 
generally include: (1) national security, linked to military necessity and military 
preparedness contentious and (2) maximizing military efficiency and minimizing 
disorder, discipline problems and decline in morale. The.se governmental objec- 
tives would be accorded different weight at each level of consideration, from 
registration, to Induction, to combat. 

It is worth noting that dicriminatlon against women in a military context 
has been upheld by fJie U.S. Supreme Court for varied reasons. (See Schlesinger 
V. Ballard, 419 U.S. 498 [1975] and Personnel Administrator of Massachusetts 
v. Feenev. 47 U.S.L.W. 4650 [June 5, 1979].) The interesting point about Feeney 
is that the Court was upholding a veteran's preference system in Massachusetts 
which clearly Impacted on women in a negative way, i.e., exclusion of a very high 
Iiercentage of women from civil service positions in the State Government, be- 
cause most veterans are men. Excluding women from registration would tend to 
exacerbate the current impact of veteran's preference systems on women. 

In summary, in order to analyze the problem of whether the exclusion of women 
from the registration system would constitute unconstitutional sex discrimina- 
violated. He will assert he has been burdened by the exclusion of women from 
classification must meet the intermediate standard of review as articulated by 
the Supreme Court in Craig v. Boren. This standard Is easier to meet than is the 
strict scrutiny—compelling state Interest standard applied in race discrimination 
cases. Then, since the question regarding women's exclusion from draft regis- 
tration involves the military, the concept of military necessity must be considered 
and weighed In the application of the intermediate standard of review. If there 
is a challenge to the exclusion, it will probably be brought by a male claiming that 
his Fifth Amendment guarantees for equal protection and due process have been 
violated. He will a.«.«prt he hns bet-n burdened by the exclusion oF women from 
the registration system because his individual chance of being drafted has there- 
by been increased via the smaller selection pool. One can conceive, however, of 
cases being brought by excluded women. 

A court hearing the male challenge will probably apply the Craig standard of 
review and decide whether the Government's objectives of assuring military neces- 
sity, maximizing military efficiency, and minimizing the costs of maintaining an 
expert military force are sufficiently substantial government interests to war- 
rant the exclusion of women from registration requirements for the draft. 

Another point is that as one moves up the scale from registration, to the 
actual induction, and ultimately to combat, the Government may have an in- 
creasingly easier time in meeting the intermediate standard in defense of the 
exclusion of women. This is true, in part, because simultaneously as one moves 
up the scale, the military necessity and administrative military efficiency justi- 
fications appear stronger. It is arguable, however, that one can view registration 
as part of the entire process rather than as a separate isolated stage, i.e., neces- 
sary In preparation for rapid mobilization. If that Is the approach taken, then 
the Government's justification would be accorded greater weight even at the 
registration stage. 

Still, the question as to whether the exclusion of women for the purposes of 
registering for the draft constitutes unconstitutional aex discrimination is an 
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issue which does not lend itself to easy determination. On the basis of recent 
precedent, it would aeem to depend on how the Court weighs the Government's 
ju-stifii-ations in light of the present intermediate standard of review applicable 
in sex discrimination cases where an equal protection challenge can be made. 
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3. FAILURE TO REOIETEB WITH THE SEXECTIVE SERVICE STSTEK 

COXORESSIONAL RESEARCH SERVICE. 
THE LIBRARY OF CONGRESS, 
Waahington, D.C., April 5,1980. 

To: Hon. Robert Kastenmeler. Chairman, Sul>committee on Courts. Civil Liber- 
ties and the Administration of Justice, House Committee on the Judiciary. 
Attn : Michael J. Remington, Counsel. 

From: American Law Division. 
Subject: Failure to Register with the Selective Service System: Criminal IJRW, 

EJnforcement and Prosecution. 
You have requested an analysis of the criminal proscriptions for failure to 

register with the Selective System or refusal of induction under the Military 
Selective Service Act of 1967, as amended. Si)eciflcally, you requested that we 
determine (1) whether, and to what extent, failure to register was a continuing 
offense, (2) the state of mind requisite to the violation of the registration re- 
quirements, and (3) what policies were followed and/or are extant with regard 
to dismissal of prosecution for failure to register or refusal of induction if the 
defendant enlists in the military service. After a general introduction to the 
relevant statute, we shall consider these questions seriatim. 

Section 3 of the Military Selective Service Act of 1967, as amended, provides, 
in pertinent part: 

"Except as otherwi.ie provided In this title, it shall be Hie duty of every male 
citizen of the United States, and every other male person residing in the T'nited 
States, who, on the day or days fixed for the first or any subsequent registration; 
Is between the ages of eighteen and twenty-six, to present himself for and submit 
to registration at .such time or times and place or places, and in such manner, 
as shall be determined by proclamation of the Pre.sident and by rules and regula- 
tions prescribed hereunder. 

Act of June 24. 194H. ch. 62.5. 62 Stat. e04. as amended in pertinent part by an 
Act of June 19. 1951. ch. 144. 65 Stat. 75. as amendtnl by Pulilic I>aw QO-AO, 81 
Stat. 100. June 30. 1967, as amended by Public Law 92-129. § 101(a) (2), 85 Stet. 
348, September 28, 1971. For failure to comply with prescril>ed registration, sec- 
tion 12 of the Military Selective Service Act provides a criminal penalty, in perti- 
nent part: 

"(b) Any person ... ; or (6) who knowingly violates or evades any of the 
provisions of this title or rules and regulations promulgated pursuant thereto 
relating to the issuance, transfer, or jK)sse.ssion of such certificate, shall u[)on 
conviction, be fined not to exceed $10,000 or be imprisoned for not more than 
five vears. or both. Whenever on trial for a violation of this subsection the de- 
fendant is shown to have or to have had possession of any certificate not duly 
issued to him. such possession shall be deemed sufficient evidence to establish 
an intent to use such certificate for purposes of false identification or representa- 
tion, tmless the defendant explains such possession to the .satisfaction of the jury. 

"(c) The Department of Justice shall proceed as expedltiously as possible with 
a prosecution under this section, or with an appeal, upon the request of the Di- 
rector of Selective Service System or shall advise the House of Representatives 
and the Senate in writing the reasons for its failure to do so. 
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"(d) Xo person shall be prosecuted, tried, and punished for evading, neglecting, 
or refusing to perform the duty of registering imposed by section 3 of this title 
unless the indictment is found within five years next after the last day before 
such person attains the age of twenty-six, or within five years next after the last 
day before such person does perform his duty to register, whichever shall first 
occur." 

Id. § 101(a) (31). The development of these provisions, as they are now extent 
from previous legislation and judicial interpretation are considered with the 
individual questions. 

(1) Continuing Offense Doctrine and the Statute of Limitations. The question 
of whether an offense continues to to be violated intermitieutly or on a regular 
basis is one which is best focused by determining when a prosecution may be 
brought, a question of the statute of limitations. The fundamenial rationale for 
statutes of limitation is to prevent a persoji from being charged with activity 
which happened beyond a reasonable time in the past; the counterbalance of 
the continuing offense is that a particular activity may be continued for a period 
of time and that only with the last criminal act, or the ce.ssation of criminal 
activity, should the statute of limitations commence to run. 

Although the question of whether the duty to register is a continuing offense 
appears to have had several answers in light of the development of regulations 
under tlie Act, we begin our analysis with the case of Toug ie v. United States, 
307 U.S. 112 (1970). According to the applicable Presidential Proclamation and 
the date of his birth, Robert Toussie was required to register with the Selective 
Service System between June 23, and June 28, 1959. For having not registered on 
between those dates, Toussie was indicted on May 3, 1967. The question presented 
in Tougsie was squarely whether failure to register was an offense which was 
committed and completed when Toussie faller to register by the end of the reg- 
istration period or continued to be violated until Toussie either registered or 
became Ineligible and not subject to registration. If the offense was complete at 
the end of the registration period, Toussie's Indittment fell outside the five year 
statute of limitations under 18 U.S.C. 3282 (1958), and was barred. If, on the 
other hand, the offense was committed each day until Tous.sie either registered 
or became ineligible and not subject to registration the five .year statute of 
limitations would not run out until 1972 and his indictment was permissible. 

Toussie argued that the language of the statute provided no indication of 
Congressional Intent that the offense be continuous ; to the contrary, registration 
was a "one time" event and failure to register was a completed criminal act which 
was not reiwatable. In arguing for the latter result, the Government pointed to 
a "continuing duty" regulation which provided In pertinent part, "[t]he duty of 
every person subject to registration . . . shall continue at all times, and if for 
any reason any such person is not registered on the day or one of the days fixed 
for his registration, he shall immediately present himself for and submit to 
registration. . . ." 32 C.F.R. 11611.7(c) (1959). The government argued that 
this regulation merely made explicit that which Congress had implied In the 
statute. Since the Act provided the same criminal penalty for violation of Selective 
Service regulations, the government might have argued that the charge included 
violation of the regulation and that violation was continuing, but it appears that 
this point was not timely raised in the lower courts. 410 F. 2d 1156 (2d Clr. 1969). 

The Court, In an opinion by Justice Black, rejected the government's argument 
for affirmance of the Court of Appeals, and restated the rule of determining the 
status of an offense: 

"Unlike other instances in which this Court has held that a particular statute 
describes a continuing offense, there is no language in this Act that c'early 
contemplates a prolonged course of conduct. While it Is true that the regulation 
does In explicit terms refer to registration as a continuing duty, we cannot give It 
the effect of making this criminal offense a continuing one. Since such offenses are 
not to be implied except in limited circumstances, and since questions of limita- 
tions are fundamentally matters of legislative not administrative decision, we 
think this regulation should not be relied upon effectively to stretch a five-year 
statute of limitations into a 13-year one, unless the statute Itself, apart from 
the regulation, justifies that conclusion." 

397 U.S. at 120-121. Accordingly, the Court reversed Toussie's conviction. Jus- 
tice White dissented, joined by Chief Justice Burger and Justice Harlan, stating 
that his reading of the statute and legislative history led him to reach the 
opposite restdt. 

The question of Congressional Intent was put to rest with the 1971 amendment 
of the Act, adding subsection (d) to section (3). Supra, page 2. This provision 
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expIlciUy provides that the statute of limitation commences to run from the last 
day of eligibility, not the last day of the initial period of required registration. 
Senate Report 92-329 graphically indicates the intent of Congress: 

"The House version included a provision recommended by the Administra- 
tion by adding a new subsection 5(d) which will overcome the result in ToutHe 
V. United States, . . . That opinion interpreted the Act to limit the time for pros- 
ecuting men who fall to register to five years and five days after a man's 18th 
birthday. The Committee language will allow the prosecution of a nonregistrant 
up to five years after his 26th birthday. It does not change the statute of limita- 
tions for any other violation of Selective Service law. This change is deemed 
appropriate not only as a deterrent to nonregistration but also as a reflection 
of equity to those men who comply with the Act's regisration requirements and 
remain liable at least to age 26." 

Sen. Kept. 92-93. 92d Cong., 1st Sess. (1971), at 16; reprinted in 1971 U.S. 
Code, Cong., and Admin. News, 1455-14.56. While the language is not so clear as the 
Committee has presumed it to Ite, in light of other provisions and structure of 
the criminal law, the effect of the provision Is clear. The statute of limitations 
on failure to register, under current law, runs out five years after the last day of 
the potential defendant's twenty-fifth year—on his thirty-first birthday. 

(2) State of Mind Element in Failure to Register Offense. Section 12(b)(6) 
requires facially that the prosecution prove that the defendant "knowingly 
violates" the registration section or regulations. The specifics of practical settings 
in which knowledge becomes contested, however, indicate that the knowing viola- 
tion of the statue or is regulations has posed significant problems of proof. At the 
outset it should l)e noted that the state of mind element for failure to register 
differs significantly from the state of mind element for draft evasion, refusal to be 
inducted, or violation of other regulations under the Act 

Beyond the provisions of a knowing state of mind, the statute also provides 
a presumption, 

"Every person shall be deemed to have notice of the requirements of this title 
upon publication by the President of a proclamation or other public notice fixing 
a time for any registration under section 3." 

§ 15, 62 Stat. at 624. This presumption of knowledge of the duty to register 
with the Selective Service has been held not to extend to the criminal offense 
of failure to register, but goes only to the completeness of the duty to register. 
United States T. Boucher, 509 F. 2d 991 (8th Cir. 1975). One of the rationales 
discussed by the court revolved on the construction of the statutory provisions, 
including the lack of the presumption stated within the criminal offense, as is 
often done.' Accordingly, the conrt retained its previous ruling that actual 
knowledge of the duty to register must be proven by the prosecution, albeit that 
such actual knowledge must be proven by circumstantial evidence. 

The court specifically conceded that (3ongress could, if it so desired, provide 
for a full presumption of knowledge. This would effectively make failure to 
register a "strict liability" offense. However, since the rules of lenity would not 
pennlt a court to interpret such a presiunption to exist where it was not explicite- 
ly provided, the court retained its previous holdings. United Statei v. Klotz, 
.500 F. 2d .580 (8th Cir. 1974), rehearing denied. 509 F. 2d 1056 (8th Cir. 1974). 
and required acttial knowledge of the duty to register with the Selective Service. 
In Boucher the government proffered only evidence of a publicity campaign to 
alert persons required to register of that fact. No evidence was proffered that 
Houcher actually knew of tils requirement; to the contrary, evidence was elicited, 
apparently on cross-examination, that the Selective Service was aware of con- 
fusion among tho.«e re<iuired t" register, and that many persons did register 
lafe, during the period in which Boucher failed to register. Accordingly, the 
conviction was reversed. 

In prosecution of other offenses under the Act, the act of registration has been 
used as the premise for proof of knowledge of the regulations which a registrant 
was accused on violating—such as that requiring the registrant to keep a current 

'The conrt drew on several iitatiitea for analopy. InclniUni; the former presninptton 
thnt n flrenrm possessed hv a felon has trnve'ed In IntTstate commence. Art of Jnne ."SO. 
lfl.18. I 2(f). c. S.^O. ,'>2 Stat. 1250 (as amended) upheld In Tot v. United Statet, 319 U.S. 
4B3 (1943i> (cnrrentlv 18 U.S.r. 922(t1). and the presumption that presence at an 
niecBl still constituted operation. I.R.C. I 5601. 26 U.S.C. 5601 (1970), discussed In 
Vnited Staten v. Romano, 3S2 U.S. 136 (1965) and United Statet \. Oaincy, 380 C.8. 68 
(1965). Sec, Boucher, at 609 F. 2d at 991. 
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address on file—or evading regulations providing for selection and induction 
into tlie armed forces. In this vein, we note that the repeated commission of a 
retjulred act can be utilized to provide the inference of actual knowledge of the 
reriuirement that the act must be performed on a regular basis in a prosecution 
for failure to perform that act. See e.g., I.R.C. §7202, 26 U.S.C. 7202 (1976) 
(failure to file Income tax returns). In the instant case, however, registration 
must be performed only once, even if the requirement to register continues for 
the duration of the induction liability period. Accordingly, there is no pattern 
available to provide such an inference. 

(3) Proeecutorial Diversion to the Armed Forces. The third question resolves 
around a particular type of prosecutorial quid pro quo which is not properly 
classified as a plea bargain. Under this quid pro quo to dispose of a criminal 
Indictment, the defendant would be required to enlist in the armed forces. This 
type of agreement was utilized during the Vietnam conflict, but its effects were 
not consistent, especially when the defendant was denied enlistment for medical 
or other reasons which would have kept that person out of service if he had 
been processed in induction. See, Presidential Clemency Board, Report to the 
President 'il (1975). A variety of questions were raised about this type of diver- 
sion, including whether the person so diverted had an acceptable attitude for 
military service, as well as the propriety of the bargain being struck. Sub- 
sequently, the Department of Justice apparently modified its i)08ition to preclude 
this tyjie of diversion from the criminal justice system into the military. The ex- 
tant United States Attorneys Manual, in dealing with non-Selective Service cases 
after the cessation of registration, provides: 

"Present regulations of the Armed Services prohibit the enlistment of an 
individual against whom criminal or juvenile charges are pending or against 
whom the charges have been dismissed to facilitate that individual's enlist- 
ment. This policy is based, in part, on the premise that the individual who enlists 
under such conditions is not properly motivated to become an efTective member 
of the Armed Forces. 

"Determination as to whether prosecution should be instituted or pending 
criminal charges dismi-ssed in any case should be made on the basis of whether the 
public Interest would thereby best be served and without reference to possible 
military service on the part of the subject. The Armed Forces are not to be re- 
garded as correctional institutions and United States Attorneys are urged to give 
full cooperation to the Department of Defense in the latter's eflforts to ensure a 
highly motivated all-volunteer Armed Force and to bolster public confidence in 
military service as a re.spectable and honorable profession. 

"There may be exceptional cases in which imminent military service, together 
with other factors, may be considered in deciding to decline prosecution if the 
offense is trivial or insutistantial, the offender is generally of good character, has 
no record or habits of anti-social behavior and does not require rehabilitation 
through existing criminal institutional methods and failure to prosecute will not 
seriously impair observance of the law in question or respect for law generally. In 
no case, however should the United States Attorney be a party to. or encourage, 
an agreement respecting foregoing criminal prosecution hi exchange for enlist- 
ment in the Armed Services." 

United States Attorneys' Manual g 9-2.021 (October 20,1978). If this is uti'ized 
a premise, it would seem to follow that the Departments of .Tustice and Defense 
would be st'll more loathe to participate In the induction of defendants as an 
alternative to prosecution when the offense charged Indicates a predi.sposltion 
against military service generally, if not specific and demonstrable. Accordingly, 
we feel it is reasonable to assume that a policy of diversion of those charged with 
Selective Service offenses into the Armed Services would not be reinstituted with 
the reinstitution of registration. 

In sumary, (1) failure to register is now an offense which may be prosecuted 
until the potential defendant has attained the age of thirty-one: (2) the state 
of mind requirement for failure to register is "knowing": that is a reo'iirement 
that the person be aware of the requirement and fall to act: and (3) the De- 
partments of Justice and Defense currently have a policy of not referring defend- 
ants for military enlistment as a quid i)ro quo for dismissal of charges and we 
consider it unlikely that this will change if reelstration Is reinstituted. If we may 
be of further service, please feel free to call on us. 

IiELAND E. BECK, 

Legislative Attorney. 
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4. SELECTIVE SERVICE REOISTBATION : AN OVERVIEW OF LEGAL AKD ENFOBCEMEKT 
ISSUES 

(Leiand E. Beck, Legislative Attorney, American Law Division) 

I.   INTRODUCTION 

The question of conscription and compulsory military service has been an- 
swered in a variety of ways throughout the history of the Republic. Recent ex- 
perience paritcularly indicates that a number of thorny constitutional and legal 
Issues attend this question which liave never lieen adequately answered, whether 
by Congress, the Executive, or the Judiciary, in their respective realms. 

The purpose of this report is to review some of the issues which appear in- 
cumbent to the determination of whether and to what extent the United States 
should utilize a system of Selective Service registration. In particular, the effects 
of reinstitution of a registration scheme on the justice system—enforcement, 
prosecutorial, judicial and corrective—are discussed in terms of potential sys- 
temic costs. The purpose of the report is not to provide answers to any particular 
questions, b\it merely to focus on questions in such a way that, together with con- 
sideration of manpower economics, military needs, national defense, and other 
factors, policy decisions can be made by Congress which will require minimal 
interpretation for implementation. This paper assumes that some degree of 
criminal enforcement of a registration scheme will be necessary; that is to say 
that a mandatory registration would be reinstated and that a significant degree 
of non-compliance may be expected. 

While it is clear that the most pressing of Issues in this area are those of 
constitutionality, this report will consider constitutional problems only in the 
particular context in which they arise. Accordingly, this report will not recon- 
sider tlie long standing debate over the constitutionality of conscription jier se.* 
Such a del)ate additionally involves questions of whether the currently extant 
conscription statute suffers particular constitutional infirmity, such as whether 
equal protection problems are po.sed by requiring registration and conscription 
of only men. excluding women.' This pajwr will assume that Congress deter- 
mines not to change the present structure of the Military Selective Service Act 
of 1967 ° and that the President determines that a form of registration is re- 
quired. If we make the further assumption that conscription and induction are 
necessary, then the assumption must also be made that the Congress has au- 
thorized and appropriated funds to carry out such a program without altering 
the fundamental statute. Accordingly, the question upon which this paper re- 
volves is whether there are significant policies or practices which may be utilized 
to avoid perceived past diflBculties in the administration of military conscription, 
and, more particularly, the judicial enforcement of military conscription. 

n.   ENFORCEMENT   ISSUES 

The fundamental question of enforcement is detection of violations and 
whether particular techniques, whether constitutional, are otlierwise acceptable. 
We note here three particular issues: (1) the "chilling effect" or certain tech- 
niques for detection of unlawful activity on the jwlitical opposition to a policy 
of conscription, (2) hte effect of amblgiiity in the definition of certain offenses 
on the first question, and (3) whether other recently enacted legislation on the 
subjpct of privacy has implications for detection of violations of the law. 

The question of "chilling effects" has lieen raised In several contexts, most 
notably  the context of military surveillance of civilian political activities.* 

' See. generally. G. Costel'o, American Law Division, Congressional Research Service, 
"Military and Civilian Conscription : Constitutional Issues ', July 30, 1979. 

> See, Kenerall.v. K. Lewis, American Law Division. Congressional Research Service, "A 
Legal Anal.vsl8 Regarding the Constitutionality of Excluding Women from Registration 
and ClasslfleatIon Procedures under the Selective Service Act". June 14, 1979. 

» Act of June 24, 1948. ch. 625, 62 Stat. 604. as amended. Act of June 19, 1951. ch. 144. 
65 Stat. 75. as amended by Pub. L. 90-40. 81 Stat. 100. June !»0 1967, as amended by 
Pub. L. 92-129. 85 Stat. 348, September 28, 1971, found at 50 U.S.C. App. { 451 et seq. 
(1978). 

•See. Laird v. Tatum, 408 VS. 1 (1972) (standing); 8chle»inper, v. Reservistn Com- 
mittee to Stop the War, 418 U.S. 206 (1974) (Members o^ Congress; permissibility of 

holding reserve positions). 
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However, the premise that governmental action may chill an individual's right 
to expresii a political viewpoint under the First Amendment is not inextricably 
connected with military conscription, especially when war has not been declared 
under Article I, Section 8, clause 11 of the Constitution. For example, increased 
evasion of military conscription may occur in those Instances when the Con- 
gress had not formally declared war or in which other means of expressing the 
urgency of foreign affairs—such as mobilization of ready reserves—have not 
been utilized. 

The extent to which enforcement of a peacetime draft may have such a conse- 
quence will be based on a variety of administrative and enforcement processes, 
including, but not limited to: the applicability and scope of exemptions from the 
draft, most notably the definition historically known as the "conscientious objec- 
tor", the process which is due for determining any classification which exempt.s an 
individual from conscription. 

Compounding the First Amendment issues are the ambiguities of the criminal 
provisions of the present statute. For example, the question of "counseling" can 
take on both First Amendment and criminal meanings. The line between First 
Amendment counseling of a person on how to acquire a particular classification 
status and how to avoid conscription on the one hand, is very fine compared to 
the criminal act of counseling (aiding and abetting) a person in evasion of the 
conscription.' Such ambiguity in the statement of criminal offense has caused 
diflSculty in enforcement in the past and may be expected to do so in the future. 

A third diflSculty with enforcement is the implication of legislation passed in 
the past few years for the protection of individual privacy, and bills currently 
before the Congress, and the incident at which enforcement efforts will run coun- 
ter. For example, the Privacy Act of 1974* provides for only limite<l information 
exchanges between governmental agencies so that agencies can not cumulate a 
"central" information file on an individual. 

However, the cross reference of particular files has been found in a number of 
instances to illuminate higher Instances of criminal conduct. This type of problem 
Is one which must be answered on a larger scale since it raises far broader law 
enforcement questions than need presently be a.^ked.' Of greater significance is the 
use of informants by investigatory agencies and the infiltration of political groups 
by investigative agents. This type of question is specifically raised by the "FBI 
Charter" legislation.' While the use of informants and undercover agents gen- 
erally has not previously been questioned, the use of such techniques in the con- 
text of law enforcement which has clear First Amendment implications has not 
met with widespread approval. 

in. PROSEcrmvE ISSUES 

As.suming that a violation has been detected. It is by no means c'enr thit prose- 
cution will result. First, and foremost, the question of whether the individual case 
merits prosecution bears close scrutiny. Additionally, certain policy conclusions 
may be reached which effectively determine the scope of prosecution. 

In a variety of referrals to the Department of ,Tustice, particular cases are de- 
clined for reasons from incomplete investigation and insuflSclent evidence of a 
particular element of the crime to the improper, or unconstitutional, acquisition 
of certain evidence on which the case hinges. Accordingly, it is often thought by 
prosecutors that "no two cases are the same" and no policy can be developed 
which covers a variety of cases in any substantially controlling manner. A num- 
ber of referral questions are posed. 

The question of timeliness of a referral is one which may plague prosecution 
of Selective Service ca.sea. In the first instance, section 12(c) of the Act provides 
that the Department of Justice shall expedltlonsly file cases referred by the Selec- 

"112(b) provides a proup of offenaes. Inclndlni; presumptions that possession of an 
altered Selective Service certificate Is sufficient to prove Intent to utlUae that certificate 
for false Identification or other proscribed purposes. Connsellng, aiding and abetting Is 
a distinct offense which does not require a principal. See. generally, United Statet v. 
Spock, 416 P. 2d 165 (Ist Clr. 1969) ; Vnited 8tat«» v. LeiboioUg, 420 F. 2d 89 (2d C\T. 
1969). 

•Sn.S.C. !552a (1976). 
'See, also. I.R C. | 6103, 26 U.S.C. 1610.3 (1976, Supp. 1977) (tax records): 18 D.8.C. 

i 9 (1976) (Confidentiality of census records). 
• H.R. 5030, S. 1812, 96th Cong.. Ist Sess. (1979). 
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tlve Service.* While this provision has not been construed to provide a remedy 
to the defendant, charged or putative, it may sulwtantlally interpret the due 
process constrictions on pretrial delay." 

At the same time, since last these prosecutions were vigorously brought, the 
restrictions on tlie time between the handing up of an indictment and the com- 
mencement of trial have been marltedly curtailed by the Speedy Trial Act of 1974, 
as amended." ThLs cataloque of timing requirements must be Imposed on the re- 
cency of interviews wihch make up a referral file from an agency to the Depart- 
ment of Justice, as well as the composition of the evidence contained in the file 
and the need for additional evidence." 

A second prosecutive issue focuses on the exercise of discretion—not only as to 
the question of whether a Selective Service violation should be prosecuted, but 
whether and under what conditions the charge should be reduced or otherwise 
mitigated. In the past, there has been significant concern for the "plea bargain" 
or dismissal of the indictment in return for the defendant's enlistment in the 
armed forces; such an agreement has had a "Catch 22" quality If the defendant 
is ineligible or Is rejected for health or other reasons." 

In determining wlien such a prosecution should be brought, the United States 
Attorney would normally consider a variety of background facts to determine the 
deterrent effect which nn individual prosecution would have on the scope of viola- 
tions; however, selectivity in prosecutions, esi>ecially in regard to this area of the 
criminal law has raised significant equal protection and First Amendment prob- 
lems." Such disparate treatment can be mitigated in part by the use of particu- 
larly limiting prosecutorial policies, although these too may be subject to 
collateral attacks after conviction." 

In particular, the development of prosecution standards is one which suffers 
man.v of the same disparaties to be encountered In sentencing of offenders by the 
courts. Decentralization, while adding somewhat to the reflection of community 
standards In the development of prosecutorial priorities, provides no firm capac- 
ity for the control of sensitive prosecutions such as those involved in Selective 
Service cases. In particular, the lack of control of prosecution has historically led 
to the prosecutorial version of the first major judicial issue: forum shopping. 

IV.   JUDICIAL  ISSUES 

The administration of criminal justice provides several poignant issues for the 
administration of a military conscription system. As noted, the first of these will 
be that of forum shopping. In addition there are issues of proper defenses to 
criminal prosecution, the cumulative effects of the administrative and prosecutive 
decisions which must be made on the courts, and sentencing disparity. 

During the Vietnam conflict a significant numlier of Selective .Service offenses 
were committed in the Central or Northern Districts of California due to the gen- 
eral level of punishment imposed by the judges of those districts. This phenome- 
non, more common in civil litigation, but nonetheless apparent In criminal selec- 
tee .service violations, is "forum shopping". In the case of registrants about to be 
inducted, the process was one of changing addresses so that the induction order 
wou'd specify compliance at the Induction center in Oakland, California. Upon 

•Supra, note 3, found at 50 CSC. .^pp. 1462(c) (1976). This provision also requires 
thp Department of .Tnstlce to advise tlie House and Senate In writing of the reasons for 
fal'M»'e to t^o por  this would Include.  presumal)Iv, a report on  unprosecutnble cases. 

"See. United 8tate» v. Periera, .'i24 F. 2d 969 (5th Clr. 1975): United Statet y. Golon, 
611 P. 2d 298 (Ist Clr.) cert, denied 421 U.S. 992 (1975); United State* v. Dgaon, 46U 
P. 2rt 7.15 (5th Clr. 1972). 

"IS TT.S.C. I.^iei et tea. (1976). as amended by Pub. L. 96-43, 93 Stat. 827, Au- 
gust 2. 1979 ; 18 U.S.C.A. i 3161 et seq. (Supp. 1980). 

" A mn lor problem In many agency referrals, not Just those from the Selective Service 
S's'em. hi'torlcnily, has been the npe of the contents. Many flies must he redone In order 
to ensure that the witness's memories and material will meet evidentiary standards at 
trlflV 

" This policy has been generally eschewed In the past several years, not Just with re- 
spect to Selective Service violations, which have nnt been hro'ight during this period. 
United States Attorneys' Manual | 9-2.021 (October 20. 1978). See, Presidential Clemency 
Board. Report to the President 47 (1975). 

"See. United Staten v. Folk. 472 F.2d 1101 (7th Clr. 1972) on rehearing en banc 
479 F 2d 616 (7th Clr 1973). See also. Ttro OUUD Jrom Harrinon-Allentown Inc. v. UcOintey 
366 US. 582. 588 (1961) (Sunday closing law) ; United Stalei v. Steele. 461 F.2d 1138 
(9th Clr 1972) (Census violations). In the case of Selective Service violations, this ques- 
tion can be raised to manlfo'd proportions t ecause the scope of violations Is more unknown 
than Is usually the case. Thus the question of selectivity In prosecution Is similar In 
universe to tliat of census violations, since, presumably, l)oth attempt to count all persons, 
or persons In a particular group. 

"> See. generally. I>. Beck. "The Administrative Law of Criminal Prosecution: The 
Development of Prosecutorial Policy," 27 Am. U. L. Rev. 310 (1978). 
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arrival, toe registrant would refuse to submit to induction and that violation 
would be within the jurisdiction of the Northern District of California. These 
districts alone accounted for over 20 percent of Selective Service cases in the 
reporting year ending June 30th, 1072.'° To the extent that this is a bona fide 
change of address, and not merely n change to acquire an advantageous trial 
bench, there are signlHcanl constitutional right to travel implications. However, 
the load developed on a particular bench in light of this type of forum shopping 
can have both dellterlous effects on that bench and become a self-fu.filling proph- 
ecy ; the demand for trial of a particular type of case before a bem-h which is 
already prone to dismiss or acquit may regenerate and reinforce the predisposi- 
tion to dismiss or acquit. 

A second judicial problem arises in the context of pretrial diversion; the con- 
cept of diverting a defendant from the criminal justice system entirely if the 
defendant shows little or no inclination to commit further crime and/or other 
corrective action can be more effectively taken than criminal prosecution to 
remedy the cause of the violation." While the process of diversion is generally 
controlled by the prosecutor, there are significant questions of the i)ropriety of 
diversion of cases in which the convictability of the defendant is in serious 
doubt, either for evidentiary or practical reasons, such as the lack of "jury 
appeal" or the likelihood of judicial dimissal or acquittal." In a setting such as 
the Northern District of California during the Vietnam conflict, manifold ques- 
tions of due process can be raised with regard to the defendant who registers 
or is Inducted as part of a diversion or plea agreement. More general questions 
exists as to the amount of process which is due when such a diversion is 
terminated. 

A third major issue is the proper scope of defenses which are to be inter- 
preted from the Act and the activities of the Selective Service System. For 
example, the definition of the "conscientious objector" status is subject to sig- 
nificant debate, such as erroneous classification. The procedure for determining 
whether that status applies Is also subject to significant due process challenges— 
such as irregularity in procedures, arbitrary actions, and the like." Whether 
that debate may be presented to the jury in defense or mitigation or defense, 
or is the proper underpinning only for habeas corpus relief after induction, are 
(juestions which have been historically answered inconsistently, and may deserve 
significant Congressional attention.'* 

Finally, in those cases in which trial Is had and conviction results, there 
exists a major concern for the fairness and uniformity of sentencing. The 
pattern of sentencing after conviction in Selective Service cases has tended to 
follow that of the dismissals and acquittals. In those districts in which there 
were high rates of dismissals or acquittals, there also tended to be an average 
lower sentence upon conviction than the nationwide average In which those 
sentences were a part." Whether an equal protection argument could be raised 
that such disparity—based on either predilections of the bench toward the tyjie 
of case or defendant, the quality of counsel, or the ability or inability to forum 
shop—none appears to have been successful.'' Given the range of sentencing 
possibilities, in light of the defenses and mitigations which may be applicable 
to a given case, disparity may be advantageous to the principled administration 
of the criminal justice system. However, the disparity which can be attrilmtetl 
to forum shopping and individual judicial predilections may not. 

Finally, Inquiry should be made Into the cumulative effects of the factors 
which have been discussed. No single factor up to this point can be extricated 
from the systematic flow of the criminal process. The cumulative effe'-ts o*" ii 
single day or limited period of registration together with particular prosecu- 

" Administrative Office of the United States Courts, Annual Rei^ort of the Director. 
A-44-A-47 (1972). Furthermore, these districts had extremely high dismissal and aqulttnl 
rates when compared with a nationwide average. This will also'e discussed in terms of 
sentence disparity. See. Presidential Clemency Board, supra, note 13. at 4.S-4ft. 

" See. generally. Aaronson, et al.. 2 "Alternatives to Conventional Criminal Adjudica- 
tion." Chapter 5 (1977). 

••See. (tenerally, United States Attorneys' Manual, ( 1-12.000 ct sea. (Jan. 10. 1977). See. 
also. United States Attorneys' Manual. 19-2.021   (Oct. 20. 1978). Hlscnssed nio'-e. 

"McKart v. United States. 395 U.S. 185 (1969). Cf. McQee v. United States. 402 U.S. 
479 (1970). 

"United States v. Nelson. 476 F.2d 254 (9th dr. 1973) : United States v. Burton, 472 
P.2d 757 (8th Or. 1973) : United States v. Blaylock, 448 F.2d 1307 (4th CIr. 1971), cert, 
denied 404 U.S. 1083 (1971) : United States v. Weaver. 474 F.2d 936 (7th Clr. 1973). 

" See. note 16. supra, and references therein. 
»See. e.g.. United States v. Baker, 487 F.2d 360 (2d Clr. 1973) : United States v. 

Brown. 470 F.2d 1170 (2d ar. 1973) : Wooslev v. United States. 478 F.2d 139 (Sth Clr. 
1973). But. see. United States v. McKlnney, 466 F.2d 1403 (6th Clr. 1972) : United States 
T. Daniels, 446 F.2d 967 (6th CHr. 1971). 



tive policies, and in light of constrictions of the speedy trial act and other man- 
datory criminal procedures, may place a heavy burden on the justice system in 
general and individual districts in particular, resulting in either delayed or hasty 
justice." 

V. CORRECTIVE ISSUES 

Beyond the normal end of the criminal justice system, there are still signifi- 
cant problems of those who are convicted and sentenced. These problems, in 
light of past indications, can he summarized as the creation of a unique orison 
subpopulation which does not Integrate well with the general population. In 
substance, the convicted Selectrive Service violator will be younger than the 
average federal prison populace; will be a first time offender, as contrasted 
wtih the average multiple recidivist; and, in many eases, may have a "cause" 
which led him to this violation whereas the average federal prisoner may be 
a "career criminal". Significant problems may be expected from the interaction 
of two such diverse groups required to share prison facilities." 

This, of course, assumes that distinction would not he made In the Attorney 
General's determination of prison for confinement. While it would appear to be 
true that Selective Service violators have been confined in such maximum se- 
curity facilities as those at Leavenworth Federal Penitentiary. Kansas, such 
nondistinction does not need to be the case. 

At the same time, disparity in the conditions of probation must be probed, 
and the appropriateness of those conditions, such as the provision for alter- 
native service required in many conscientious objector cases in the past. The 
lesser penalty may be equally disparate in application, just as the choice of 
penalty has been. 

In short, the fundamental question of corrective action in which theory of 
correction is to be applied: punitive, retributive or rehabiltiative. While the 
application of a single theory to a single category of offenses is neither the- 
oretically sound, the disparity of approaches talten by the courts in this par- 
ticular area are noteworthy for the laclt of central theme. Accordingly, a 
determinant sentence, a more structured scale of penalties, or the current range 
may be appropriate Congressional responses. 

VI.   CONCLUSION 

The consideration of relnstitution of a system of Selective Service registration 
requires a significant consideration of criminal enforcement implications. From 
the First Amendment/political speech question to the judicial impact of a new 
draft, a holistic approach needs to be taken to the administrative and judicial 
functions of Selective Service. This tyjjc of approach has not been historically 
taken, but with the issues raised in this paper, and others, a more holistic review 
of programmatic implications of registration can be conducted. 

ADMINISTBATTVE OFFICE OF THE 
U.S. COUBTS, 

Washinffton, D.C., April 7,1980. 
Mr. ROBERT W. KASTENMEIER, 
Chairman, Suhcommittee on Courts, Civil IAl>ertiea and Administration of Justice, 

Rayburti House Office Building, Washington, D.C. 
DEAR CHAIRMAN KASTENMEIB:R : Enclosed are tables presenting the statistical 

information you requested last week concerning cases in the United States dis- 
trict courts arising from violations of the Selective Service Act. If you compare 
the figures provided for cases filed from 1966 through 1975 with the figures 
labeled "total defendants" for the same years, you will have an accurate reflection 
of the percentage of cases prosecuted. Those cases not prosecuted represent less 
work for the courts; yet each filing requires time and attention from a clerk's 
oflBce and inevitably incurs administrative expense. 

If we can be of further help to you, please call me or Dave Cook (633-6095). 
Sincerely, 

WIIUAM JAMES WELLER. 
Enclosures. Legislative Affairs Officer. 

" See, R. Davis and P. Nejelskl, "Judicial Impact Statements: Determining How New 
Laws Will Effect tbc Courts." 62 Judicature 18 (June/July. inTSK 

"See. Administrative Office of United States Courts. Federal Offenders In Dnited 
States Courts—1973, H-10 (1974) ; Presidential Clemency Board, supra, note 13, at 60. 
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M  le 35 30 42 51 6(. 57 56 21 
S  4 12 21 27 22 70 2' n 26 2 

CcorsiA. N  17 25 76 35 32 26 37 24 26 - 1 
n  1 5 1 4 4 7 3 6 2 _ 1 
S  4 7 3 3 12 9 15 9 1 . 

IJ 8 3 3 10 27 22 8 1 1 
* MUI  4 1 1 
u  j 1 5 6 3(1 49 14 7 - - 

1 8 3 4 6 3 4 10 2 1 1 
s  : 9 6 5 7 5 4 1 3 1 

Ttua, H  ? 5 16 40 29 17 25 17 1 . 1 
3 7 23 f 4 13 1 2 2 

5  4 14 17 43 57 21 12 26 
U  n 15 17 32 38 34 51 10 6 2 

Canal Zon*   1 :- - 1 1 - 
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OPICnaL C3UMINAL CASES OJ^ttNCED IN THE U.  S.  DISTRICT OCUKTS TOR VIOIAnON CF TOE 

SS^CTIVE SOVICE per DURIWC TOE WEH/E MJHH PERI0C6 HCB) JIKE 30.  1966 TWU 197S.     (EXCUKS TPWSFnG). 

Circuit 

DlBtrlcc 

1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 

Sixth Circuit 50 150 198 296 385 454 an 657 109 8 

bstaeky, 1  2 4 4 a 13 11 a 1 3 _ 
U  2 14 8 a 11 8 25 8 3 - 

Hldiliu, t  ? 25 58 44 155 149 327 423 67 5 
U  6 14 19 42 69 49 93 77 16 1 

Ohio, »..  21 61 58 93 31 153 258 111 5 1 
S.^  a 23 28 67 68 56 79 25 8 1 

3 2 6 3 13 7 2 5 2 
M  3 9 11 14 9 11 2 - 
W  1 S 14 11 12 14 5 I - 

Seventh Circuit 71 76 174 254 376 544 338 310 65 5 

tlUnola. »  28 17 57 115 167 217 122 88 51 2 
C  - 2 8 17 19 39 15 23 1 - 
S  9 7 li 14 30 55 37 12 2 - 

IlUlUlU, »  7 5 20 19 48 58 37 21 7 1 
S  5 IS » w 24 11 5« 38 1 

UlBCOOKiD. t  21 M 33 52 H M !l 121 - 2 
u  1 7 12 7 40 48 7 3 _ 

Elihth Circuit 32 58 135 204 303 390 540 109 33 13 

ArkansAS. t  7 7 8 20 8 13 8 2 1 
w  2 5 6 3 4 3 1 5 

loiM, H  3 6 12 9 10 13 3 5 2 
12 19 55 T _ 

1 15 62 96 119 187 49 8 7 
Hl»«ourl, E  ^  17 75 10 41 46 12 5 1 

W  16 22 47 33 61 47 31 16 5 1 
1 1 6 13 27 40 28 7 3 

North CAkota   2 2 4 20 13 21 32 1 1 
South DakotA   1 J 5 9 15 20 6 ! - I 

Ninth Circuit H5 365 551 1.013 1,313 1,634 1,586 679 271 27 

AlaakA    1 _ 4 3 11 12 13 4 J . 
Arlzoi^A   1 3 17 17 18 177 60 14 9 _ 
CAlKornU, •  19 40 ni 7R2 2'-,9 511 661 I 19 1(1 in 

t  1 •  45 36 77 80 73 149 66 92 6 
e  1 • 154 231 399 553 568 465 307 H 2 

=-           »  66 !1 19 20 71 65 20 17 i 4 
fiaMAlt   3 1 11 6 10 2S 2 2 - 5 7 M 1" 6 7 

1 5 12 12 13 a _ 3 
4 10 9 10 9 6 10 3 3 _ 

Oratoo   22 70 57 94 151 59 93 37 4 - 
WAahingion, t  2 l! 5 15 i\ J! U 12 f> - 

w  7 n 25 54 S5 S7 8! 50 30 2 
Cuaa ..^  - - - - - - 2 - - 1 

Tenth circuit 43 96 99 161 211 172 161 66 19 2 

14 44 50 95 93 76 99 36 -) 1 
18 12 17 U (, 

Hav Haxlco   1 6  B- 18 16 11 5 2 - 
6 1 7 7 _ 1 1 _ 

E.  1 4 3 i - 1 - 
5 12 22 21 33 16 14 11 - - 

Utah   1 7 9 3 2 7 1 - - 
"yoln,  10 7 4 17 7 1 - 1 

(II. The Middle OUtrlct oC Louisian* UM cnued by Public Lmt 92-2U, a{(iiav«] OKSitar i>, 1971, and 
effective A(cil 16, 1972. 
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ORIGINAL CRIMINM. CftSS OJWJCEP IN 'WE U.   S.  DISTRICT CDURTS FOR VTOtATICH (T THE 

RF7JTTTVr SDVICE ACT DURING 'mn, IWimt MaflU  PERI006  litPtH JWC  30.   1966 THHJ 197S.      (EXCLUDES TWtfSTnS) . 

Circuit 

District 
1(166 1967 1968 1969 197 1971 1972 1973 1974 1975  1 

663 1,335 1,826 3,305 3,712 4,539 5.142 3,041 1,008 274  1 

District cf CoIurabl.T 1 3 4 2 4 1 - - 3  1 

First Circuit 19 61 67 168 52 197 HI 123 86 64 

tUine •'•. 6 8 19 1 73 10 20 1 .  1 
KASsachuBvtl*.'  1 36 15 49 85 54 80 64 63 

3 a Jl 5 27 30 ID 1 
U • 6 : 1 - - - 
5 22 73 - 1 J7 13 - i 

Second Circuit 83 111 148 355 17 139 656 524 160 87  1 

9 e 16 81 3 23 35 25 8 39  1 
5 8 6 17 1' 4 89 45 17 

£  4; 51 i^ 49 7: 50 341 87 19 3 
5(. i5 30 li 5 45 565 12b 54 30 1 

u 2: 110 2. 41 22 541 a 16 
: 6 1 5 5 4 7 - 3 - 1 

4 116 140 312 354 353 309 245 93 41 

7 9 21 9 1 3 2 - - 
: 54 55 ii 5(1 d5 55 155 40 29 1 
1 30 42 54 140 165 15S 57 13 3 

M-  : 9 16 59 4: 31 H 1; 1 
• 16 54 I08 10 80 64 5! 15 9 
- - 2 - 2 2 2 - 

55 140 129 236 193 261 287 119 65 8 

13 35 44 75 51 54 64 2! 7 - 
North Carolina. L  : 6 5 51 18 52 £9 25 13 1 

M  : 11 3 10 10 7 ii 12 5 - 
W  6 6 15 25 1, 16 27 13 10 1 

!• 15 1: 15 21 12 29 13 lo 1 
1 32 3 57 55 117 45 29 12 - 

: 8 2 10 8 8 4 4 5 
: it 12 10 1:1 10 5 5 1 - 

S,..... - 11 4 13 7 5 16 1 J - 
Fifth Circuit 118 159 182 304 346 381 336 211 108 16 

13 5 11 9 6 8 20 _ 5 . 
M  ! 5 1 S 15 13 IB 9 4 - 
S  2 - 2 9 2 3 1 11 5 3 

rioilda. H  4 2 12 11 17 17 9 1 - 
18 35 30 42 51 66 57 56 21 5 

S  4 12 21 27 70 27 13 26 2 
Gaorgia, M  17 25 26 35 32 26 37 24 26 _ 

3 5 1 4 7 1 6 2 _ 
4 7 3 3 12 9 15 9 1 1 

LoulBlma, E.,  

Klil  
12 « 3 3 10 27 22 8 1 1 

4 1 _ 
2 1 5 6 in 49 14 7 . - 1 
3 B 3 4 6 1 4 10 2 1  1 

S  2 9 6 s 7 5 4 1 3 - 
9 5 16 40 29 17 25 17 1 - 1 

2 21 6 4 13 1 2 2 
s  4 14 17 43 57 23 12 26 

17 15 17 32 38 34 51 10 8 5 
Canal Zone   

1 ^ 
1 i - 1 
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OWGDIAL CRIMINAL CASES CCWENOD IN THE U.   S.   DISTRICT CDUmS FOR VIOtAriCW CF niE 

SOXCnVE ^RI/ICE «T DURING TWE TWEU/E MCWTH PERIOCE tNPm JUg 30,  1966 liltv 1975.     tEXQJJOCS TlWgFEBS). 

Circuit 
and 

District 

1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 

Sixth Circuit W 150 198 296 385 454 817 657 109 8 

Kentucky, E  
U  

Klchlsu, E  
U  

2 4 4 11 13 11 8 1 . 
2 14 8 11 U 8 25 8 _ 
7 25 sa 44 155 149 327 423 67 5 
6 14 19 42 69 49 91 77 1 

21 61 53 93 31 153 258 HI 1 
s.-.  9 23 28 67 68 56 79 25 1 

Tennvfsec, t  
t            M  

U  

3 2 6 3 1! 7 2 5 — 3 9 11 14 9 11 2 - 
1 4 i 14 11 12 l4 5 5 - 

S«v»oih Circuit 71 76 174 254 376 544 338 310 65 5 

Illlnoti, M  
c  
S  

IndUo*. M  
S  

«l«con*ln. E  
u  

28 17 57 115 167 217 122 88 2 
- 2 8 17 19 39 15 23 - 
9 7 12 14 30 55 37 12 - 
7 5 20 19 48 58 37 21 1 
5 It) iJ » 24 ?7 5S 3« - 

21 30 33 52 48 58 13 121 i 
1 7 12 7 40 48 38 7 _ 

Elchth Circuit 32 58 135 204 303 390 540 109 13 

ArkanMi, E  
M  

Iow«, H  

2 7 7 8 20 9 13 8 
2 

1 
1 2 5 6 3 4 1 1 
1 3 6 12 9 10 13 3 2 

S  6 15 12 18 55 15 16 _ 1 62 96 139 387 8 7 
Missouri, E  

W  
McbtMks  

s 12 .'5 10 4: 46 12 5 ^ 16 22 47 33 61 47 31 16 1 
1 1 6 13 27 40 28 7 

north Oskots   
South Dakots   

; 2 4 20 13 21 12 1 1 
1 2 5 9 15 20 (, i 1 

Hlnth Circuit 145 365 551 1.013 1,113 1.614 1,586 679 271 27 

Aluks   1 _ 4 8 11 12 13 4 _ 
Arlsons   ) 3 17 17 38 177 60 14 - 
Callfornis. K  

B  
C  
S  

Kavatl   

19 m Ml 282 259 511 f^61 119 10 
1 45 J6 77 80 73 UO 66 6 
1 154 231 399 553 568 4ci5 307 2 

<l(i !' 19 20 71 65 20 17 4 
1 1 14 10 23 — -  f- :4 1 • 6 - 

1 5 12 12 13 15 8 - - 
Hevsif s   4 10 9 10 9 6 10 3 _ 
Oregon   2! 70 57 84 151 59 91 37 - 
Uashlnstoa. E  

U  
Ouaa  

2 i 5 12 4! 35 14 13 - 
7 1) :c y 65 S7 95 55 2 
- - - - - - - 1 

Tfnth Circuit 4] ''f, 18 161 211 172 161 66 2 

IJ 4-1 50 95 92 
^f 19 36 1 

4 18 12 26 11 
- rl*w itexlco   

Otashou, S  
t.  
u.  

1 i lo 18 16 11 5 - 
— f. 1 i 7 . 1 _ — 1 <        2 2 4 ) 2 - 1 - - - 5 U 22 21 33 16 14 11 - 

1 7 ! 9 3 2 7 1 - - 
Wyoalng  10 7 2 4 17 7 1 - - 1 

(11. The Middle District of Louislene was created by Public Law 92-206, approved Deccniser 18,  1971, 
etfactiva AprU 16, 1972. 

66-356   0   -   80   -   21 
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OMGPIRL CRIMITW. OSES COtttNOD IN THE L.   S.   DISTRICT CCUBTS FOB VTOIATIOW CF THE 
tinmivi si3ft,acE ACT CURIMG -nn: ivBArt: nami PERIOOS ^>co) JWL 3Q, 1966 •nim i9?&.    (DCQUCES TTWCFPS). 

circuit 

DUtrlct 
I<)b6 1967 1968 1969 1970 1971 1972 1973 1974   1 1975     1 

TOt*J  to 3 1.335 1,826 3,305 3,712 4,539 5,142 3.043 1.006 274     1 

District   ot   Colu»M,-i 1 3 4 2 1 4 1 - - 3     1 

Flt.t   Circuit 19 61 67 168 52 187 111 12] 86 64      1 

1 6 8 19 19 73 10 20 1 .     1 
Ha«t«chut«ttf •'  13 36 15 49 - 85 54 BO «4 63     1 
Krw HsBptlilrc  i 15 21 5C 57 •  70 10 1 1 
Rhode  Island  _ 11 7 6 3 1 - - - - 

5 5 22 73 - 1 5-t 13 - 1 

Srcond   Ctrt-ll 83 III 148 355 176 139 656 524 160 67     1 

, B 16 83 39 23 35 25 8 39 

5 B 6 37 14 4 89 45 17 -     1 
t  41 5J i^ 48 11 20 241 97 19 ,;    1 
S  it ii 36 1} 51 47 262 125 54 35   1 - 11 21 110 24 41 22 241 a U 

1 6 8 5 5 4 7 - 3 - 
46 116 140 312 354 353 309 245 93 41 

_ 7 9 21 9 1 3 2 - _ 
!5 54 55 6i 46 85 55 133 49 29     1 
IJ 54 42 54 140 165 156 51 15 3     \ 
i 5 10 55 47 57 31 a 15 1     1 

u.  9 H u Ids 101 (0 64 25 15 9 - - 2 1 - 2 2 5 - 
55 140 129 236 193 261 287 119 65 8 

13 35 44 75 51 34 64 23 7 _ 
Motth CAroliM,   i  3 i 5 SI IS 55 69 22 IJ I     1 

H  3 11 3 10 10 7 56 12 5 - 
W  « 6 15 25 11 16 27 13 10 1     1 

South C«rolltM  10 15 13 15 20 12 JB 13 1« 1     1 
Vlrtlnla, C  n 32 31 57 55 117 45 29 12 _ 

U  4 i lo 8 8 6 4 4 •   •    5    1 
Itoci VlrslnU, h  5 U 15 10 11 10 5 2 1 -    ] 

s  - U 4 13 7 5 16 1 3 - 
FI r u, r 11. u u UB 159 182 304 346 381 336 211 108 16 

Al«bima.  N  n 5 11 9 6 8 20 _ 5 _ 
n  3 5 7 e 15 IJ 19 9 4 -     1 
S  2 - 2 9 2 3 1 11 5 3     1 

riorld«.  N  4 2 12 U 17 17 9 1 - -    1 
H  IS 35 30 42 53 66 57 56 21 5 

4 1^ 21 27 22 70 27 13 26 2    1 
17 1         ''• 26 35 32 26 37 24 26 1                      -         ' 

H  1 1            5 1 4 4 7 1 6 2 '                      _         ' 
4 1           7 3 3 12 9 15 9 1 j                      .         ' 

toultlCM,   E  12 8 3 3 10 27 22 8 1 1                       ^ HIU  4 1 _ 
u  2 1 5 6 14 7 _ - 

misUBipyi, X  3 1           ' 1 4 6 3 4 10 2 1 
2 1            ' 6 5 7 5 4 1 1 
9 1            5 16 40 29 17 25 17 1 _         1 

1            1 7 71 6 4 1 7 
s  4 1          '* 17 41 57 21 12 26 
V  17 1          '^ 17 32 38 34 5 10 B '            ^     1 C«Ml   ZM  1 '— 1 1 
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ORICINftL CRmiNAL OSES COWMCg) IN THE U. S.  DISTRICT OOUfflS FOR VIOLATICW (F THE 

SELECTIVE SERaCE X7I DURING THE TVIEIA/E MCWIH PERI0C6 t«DB3 JUWE 30,  1966 mPU 1975.     {EXCLUWS TRANSFEM). 

circuit 
and 

Dlktrlct 

1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 

Sixth circuit 50 150 198 296 385 454 817 657 109 8 

Kentucky. E  2 4 4 11 13 11 8 1 3 _ 
U  2 14 8 U 11 8 25 8 3 _ 

HlchUio. I  7 25 58 44 155 149 327 423 67 5 
6 14 19 42 69 49 93 77 16 1 

Ohio. H.-.  21 61 58 93 31 153 258 111 5 1 
S.  8 23 28 67 68 56 79 25 8 1 

Tennessee. C  J 2 6 3 13 7 2 5 2 
M  - 3 9 11 14 9 11 2 
W  1 4 S 14 u 12 14 5 5 - 

Seventh Circuit 11 76 174 254 3T6 544 338 310 05 5 

Illinois. N  28 17 57 1 5 167 217 122 88 51 2 
C  - 2 8 7 19 39 15 21 1 - 
S  9 7 12 4 30 37 12 2 - 

Indians, N  7 5 20 9 48 58 37 21 7 1 
S  •, IS 52 :o 24 77 66 38 1 - 

Wisconsin, E  51 56 33 42 48 W 11 l2l - 2 
U  1 7 12 7 40 48 38 7 3 - 

Eighth Circuit 32 58 135 204 303 390 540 109 33 13 

Arksnsss, E  •, 7 7 8 20 8 13 S 1 
U  1 2 5 6 3 4 3 1 5 

lows. U  1 3 6 12 9 10 13 3 5 2 _ 
1 62 •'I 119 !S7 49 9 7 

•> ;•', 10 41 46 12 5 1 
W  16 22 47 33 61 17 31 16 5 1 

Sebrssks   I 1 6 13 27 40 28 7 3 
Sotth Cskots   2 2 4 20 13 21 32 1 - 1 
South Dakota   1 2 5 S 15 25 (, i - 1 

Ninth Circuit 1-15 365 551 1,013 1,313 1,634 1.586 679 271 27 

Alaska   • 1 _ 4 3 11 12 13 4 4 _ 
Aritona   ] 3 17 17 18 177 60 14 9 - 
California, K  1 il 5-,l IVi 4;1 10 

E  1 45 36 77 in '3 140 66 82 6 
C  1 154 231 399 553 568 465 307 79 2 
S  66 11 19 20 73 65 20 17 4 4 

Hawaii   1 3 14 6 10 2d 2 2 - 1—r- 7 24 12 6 7 2 
I 5 12 12 13 35 a 8 

Nevada   •1 10 9 10 9 6 10 ) 1 - 
Oregon   22 70 57 84 151 59 9) 37 4 - 
Uashlngton, E  3 i 5 13 4l •S5 14 13 5 - 

U  1) JO 5J LO 97 ;j ;o jj 2 
Cua»  - - - - - - 2 - - 1 

T.nth Circuit 43 96 98 161 211 172 ICl 66 18 2 

14 44 50 95 92 
-^ 99 36 9 1 

i 18 12 17 38 26 29 11 6 

Nev Mexico   1 6 10 18 16 li 5 2 - 
Oklahoas. N  i 6 1 1 7 1 1 

E  I 2 2 4 i 2 - 1 - 
5 12 22 21 33 16 14 11 - - 

Utah  1 7 3 9 3 2 7 1 - - 
"yosanl  10 7 2 4 17 7 1 - - 1 

[1). the HiAile Distxict of loniaianA was created by Public Law 92-208, aK>roved Decarber 18, 1971, and 
effective AprU 16,  1972. 
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ORIGIWM, CRIHINM. CTSiS (XWIMCTO W TIE 1'.  S.   DljmUCT OTHWy TOW VIOIATIOI CT Tff: 

gniTTn;.- SPMCE HCT DURnC TOn TOELVE HJJm PPaOS mCtP JWE 30,   1966 TttSSl 1975.     (IXCLUttS TKMSTCTS) • 

Circuit 

and 

Oiacrlct 
l**bf. 1967 1968 1969 1970 1971 1972 1973 1974 1 1975  1 

Ttotal  Gdi 1.335 1.826 3.305 3.712 4.539 5.142 1,04? l.OOB 1 274  1 

»*«trlct cf ColH«hl.i 1 1 3 4 2 3 4 1 - - 1 3  1 

FlfKt Circuit 19 61 67 ICS 52 187 111 123 86 ! 64  1 

Maine  1 6 8 19 19 73 10 20 1 - 
Massachujffii*.'  n 36 15 49 - R5 54 80 84 65 • 

3 15 Jl M 57 ••  30 ID 1 - 
Rhode IsUnd  _ 11 7 6 3 1 . - - 

s 5 2' 73 1 a Ij - 1 

Second CiiL^.U 83 • 111 14B 355 176 139 656 524 160 87 

B B 16 83 39 23 35 25 B 39 

Mew York, M  i e 6 37 14 4 89 «5 17 - 
43 5J 51 4S 73 30 341 87 19 2 
ii> 55 30 75 51 47 365 135 64 JO 

U  . 11 21 110 54 41 22 541 59 16 
1 6 e 5 5 4 7 - 1 - 

46 116 140 

9 

312 354 35, 309 245 93 41 

_ 7 21 9 1 3 2 - - 
35 W 65 ii 66 S5 53 133 

P«tmayJvMU. £.  15 30 45 54 140 163 166 57 13 3 

M-  S 9 10 59 47 57 31 59 15 1 
9 16 54 109 161 6() 64 55 6 

vifKln laljndfl  - - - 2 1 - 5 5 2 - 
55 140 129 236 193 281 287 119 65 8 

13 35 44 75 51 54 64 23 7 _ 
North Carolina, l  s i 4 21 IS 62 66 32 13 1 

H  3 11 3 10 It 7 56 15 5 - 
U  6 6 15 25 11 16 27 13 10 1 

South Carolina  10 15 13 15 20 12 58 13 10 1 
Virginia, C  H 32 31 57 117 45 29 12 - 

M  3 B 2 10 B 8 8 4 4 5 
Ucst VlrtloU. f  5 1« 15 10 13 10 5 2 1 - 

s.  - 11 4 13 7 5 16 1 3 - 
Fifth Circuit 118 159 182 304 346 381 316 211 lOB 16 

AlsbBM. H , , 13 5 11 9 6 8 20 _ 5 1 
n  3 5 7 i 15 13 IS 9 4 j 
5  2 _ 2 9 2 3 1 11 5 1    3 

rierlda, N  4 2 12 11 17 17 9 1 - - 
H  IS 35 30 42 53 60 57 51. 21 S 

4 12 21 27 22 70 27 13 26 I    2 
17 26 12 26 r, 24 26 \ 

K  1 5 I 4 4 7 1 6 2 \ 
S  4 7 3 1 12 9 15 9 1 1 

12 « 3 3 10 27 22 B 1 1 
MtU  4 1 
W  2 1 5 fi 30 49 14 _ 1 

Hlaalaaippl. H  3 B 3 4 6 3 4 10 2 1 
2 9 6 5 7 ' 1 1 

Texaa, «  9 5 16 40 29 17 25 17 1 t 
E  7 n 1 2 

57 i: 
U  17 15 17 38 14 s; 10 [           8 2 

Canal Zone    ^ ^ 1 1 
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oaicaw. ouMEW. ass cattucsi m THE U. S. DISIWCT oamrs FOR vioiAnoN OF THE 

SEmmVE SEJIWCE ACT aiRDC THE TMELVE MCWIM PERIODS OHXO JUKB 30,  1966 TOUi 197S.     (EXCLUDes TI».NSrE16) • 

Cltcult 

•ad 

Dlatrlec 

1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 

Sixth Clrcglt 50 150 198 296 385 454 817 657 109 8 

Kcatucky, t  2 4 4 11 13 11 8 I 3 _ 
U  U 9 n 11 8 25 8 3 _ 

Hlchlgan. t  7 25 58 44 155 149 327 421 67 5 
U  6 14 19 42 69 49 93 77 16 1 

Ohio. H..  21 61 58 93 31 153 258 111 5 1 
s.  8 23 28 67 68 56 79 8 1 

3 2 6 3 11 7 2 5 2 
H  3 9 11 14 9 U 2 _ 
w  1 4 i 14 U IJ 14 5 5 - 

Seventh Circuit 71 76 174 254 376 544 338 310 65 5 

IlllnoU, H  26 17 57 115 167 217 122 88 51 2 - 2 9 17 19 i9 15 21 I - 
S  9 7 12 14 10 65 37 12 2 - 

Indlaiu, N  7 5 20 19 49 58 37 21 7 1 
S  5 19 iJ » 24 7i 56 38 1 - 

Wl«coo»ln, t  21 26 33 52 48 id 33 lil - i 
w  1 7 12 7 40 48 38 7 3 - 

Eighth Circuit 32 58 135 204 303 390 540 109 33 11 

ArkaoMV, I  T 7 7 8 20 8 13 8 2 1 
U  i 2 5 6 3 4 3 1 5 

loM, N  1      3 6 12 9 10 13 3 5 2 
S  1      fi 15 12 IB 55 15 16 T _ 

1 15 62 96 139 187 49 8 7 
S      12 75 41 46 12 5 

W  16 22 47 33 61 47 31 16 5 I 

1 1 6 13 27 40 29 7 3 . 
North OjikoCA  2 2 4 20 13 21 32 1 1 

1 5 5 9 15 J6 « ! - 1 

Ninth Circuit 145 365 551 1,013 1,313 1,634 1,596 679 271 27 

klaak*      1 4 9 11 12 13 4 4 
Arlcona   3 1 17 17 )S 177 60 14 9 _ 
CAllfornU, a  i'* 40 111 2h 259 661 139 40 10 

E  1 45 36 BO 73 140 66 92 6 
C  1 154 231 399 553 51.8 465 307 79 2 
s  ftfi 11 19 20 71 65 20 17 4 4 

Hawaii    I 1 14 6 10 ?S 1 - 5-  T— 21 (. 7 _ t 
I 5 12 12 13 15 8 - 8  !   -  1 
4 10 9 10 9 6 10 3 1 . 

Oregon   22 70 57 94 151 59 93 37 4 - 
W«»bln|ton, E  2 « 5 15 4) i? U IJ 6 - 

V  IJ JO 54 0 5 61 9] 50 iO i 
CUM ..^  - - - - - - 3 - - 1 

Tenth Circuit 43 96 98 161 211 172 161 66 18 2 

14 44 50 75 92 76 99 30 9 1 
<i l8 12 26 U 6 

Il«v Mexico   1 6 10 18 16 U 2 - 
<A.laha«>, K  ., 1 I 7 7 1 1 

E  1 2 4 ) 2 - 1 - 
5 12 22 21 11 16 14 11 - _ 
I 7 3 9 J 2 7 1 - - 

yyo»lng  10 7 2  I    4 17 7 1 - - I 

(1). "Die Middle District of lAiisiana was created by Public Low 92-206, a[:f>xi]ved DeccRtwr 18, 1971, and 
effective AprU 16,  1972. 
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ORICmAL CRIKINAL CASES OatPCED  tN -niE I .   S.   DISTRICT ODURIS  FOR VIOLATICW CF Ttg 

gFiTTTiYli  ^Ut/ICE ACT DUftING nu: TVEVE Mam^  PERI006  mUD JUNE  30,   1966 TllKJ 197S.      (DOimES TItWSFERS] 

Circuit 
and 

District 
lVb6 1967 196B 1H9 1970 1931 1972 1973 1974 ] 1975  1 

Total  6t3 1,335 1,826 3.305 3,712 4.539 5,142 3,041 1,008 274  1 

District of Coluohlj 1 3 4 2 3 4 1 - - 3  I 

Flrit Circuit 19 61 67 ICB 52 187 HI 123 66 64 

Hslnv   1 6 8 19 19 73 10 20 1 -  1 
tUsiachusccts .' •. n 36 r, 49 _ 65 54 80 84 " 
New Haapsltire  - 3 15 51 31 27 30 10 1 1 _ 11 7 6 , 1 - - - -  1 

b 5 22 73 - •  1 27 13 - 1 

Second rirtull 6) lU 148 355 176 139 656 524 160 87  1 

8 8 16 83 39 2, 35 25 8 39  1 
Kcw York, K  b 8 6 17 1 4 89 45 11 1 

E  •11 '^^ r 4B T JO 241 H7 11 J  1 
S  21 is 30 11 2' 41 562 • i:c 'A in   1 - n 21 110 2' 41 22 241 W 16 

: 6 i 5 5 4 7 - 1 -  1 

46 ue 140 312 354 353 

1 

309 

3 

245 

2 

93 41  1 

_ 1 9 21 9 _ _ 
52 U 55 es 5« 82 51 133 39 1 
a 30 45 54 144 16) 156 57 13 3 j 

• 4 10 15 47 27 31 29 15 1 1 
W  9 16 it loe loi 60 64 52 15 8 - ~ 2 1 - 2 2 2 - 

55 140 129 236 193 261 267 119 65 8 

Haryland   n 35 44 75 51 54 64 23 7 _ 
Morth Ccrolloa, i  3 6 21 IS 55 t,^ 22 13 1 

H..... 3 11 : 10 in 7 26 12 5 - 
W  6 6 15 25 1 16 27 13 10 1 

South Carolina  10 15 i: 15 21) 12 28 13 10 1 
14 32 31 57 55 117 45 29 12 - 

U  i e 2 10 8 8 8 4 4 5 
Meat Virginia, h  1 i« 12 10 13 10 5 2 1 - 

s.  - 11 4 13 7 5 16 1 3 - 
rtfth Circuit 118 159 182 304 346 381 336 211 108 16 1 

Alabau, N  13 5 11 9 6 8 20 _ 5 - 
H  5 5 S 15 1! 18 9 4 1 
S  2 - 2 9 2 3 1 11 5 !'  3 

Florida. H  4 2 12 11 17 17 9 1 - 1 
H  18 35 30 42 53 66 57 56 21 5 
S  4 12 21 27 22 70 27 13 26 1    2 1 

n 25 26 15 12 26 37 24 26 1    - 1 
H  1 5 1 4 4 7 1 6 2 1    - 1 

4 7 3 3 12 9 15 9 1    - 1 
12 « 3 3 10 27 22 8 1 1 nixi  _ _ 4 1 

u  2 1 5 6 in 49 14 7 _ 1    - 1 
Mlaalaslppl, N  3 8 1 4 6 1 4 10 2 1 

S  ? 9 6 5 7 5 •1 1 1 
9 S 16 40 17 25 17 1 - 1 

2 11 1 2 2 
S  4 14 17 41 21 12 26 
W  17 1    '^ 17 32 IB 34 5. 10 8 2 

Canal Zone   1 1- 1 1 
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ORIGPWL CRPgHM. CftSES OWffWCED Pi THE U.  S.  DISTRlCr OOURTS FOR yiOUTION CF TOE 

SELgTTIVE SERVICE fCT DURING TOE TWELArt: fCWIH PERI006 EMDBJ JUKE 30,  1966 TOW 1975.     ttyCLUDES TRANSFERS). 

Circuit 

And 

•      District 

1966 1967 1 1968 1969 I 1970 1 1971 1972 1 1973 ! 1974 1975 

Sixth Circuit         1 SO 1 150 199 296 395 I 454  1 an 1 657 1 109  1 8 1 

Itotucky. t  2 1 4 4 11 13 11  1 8 1 - 1 
U  2 '•' 9 11 U 8 25 8 _ 1 

7 25 59 44 155 149 327 423 ] 5 
u  6 1 14 19 42 69 49 93 77 ] 1  1 

a ^ 61 58 93 31 153 258 lU 1 
s.  8 ; 23 28 67 68 56  1 79 25 1  1 

3 1 2 6 3 13 7 2 •* 
H  3 9 11 14 9 11 2 - 1 
u  1 . i 3 14 11 • 15 14 S - 

Seventh Circuit 71 76 174 254 376 544 338 310 5 

lUtnols, H  28 17 57 115 167 217 122 88 2 
C  - 2 8 17 19 39 15 23 • 
S  <i 7 12 14 30 55 37 12 - 

ItKlUna, H  7 5 20 19 48 S8 37 21 1 
S  19 JJ 56 54 77 56 39 - 1 

Ulaconsln, £  21 56 31 ii 43 50 53 12i 2  { 
U  1 7 12 7 40 48 38 7 - 

Eighth Circuit 32 59 135 204 303 390 540 109 13 

2 7 7 9 20 8 13 9 1  1 
W  \ 2 5 6 3 4 3 1 

low., H  I 3 6 12 9 10 13 3 2  1 
S  •   3 S 15 12 IB 55 15 16 _ 

1 15 62 96 139 187 49 7 
MlBBourl, C  -^ 12 10 Jl 16 ir 

U  16 22 47 13 61 47 11 16 1 
1 1 6 11 27 40 28 7 

North Oaltota  2 2 4 20 13 21 12 1 1  1 
South Dakota   1 2 5 8 15 56 6 1 - 1 

Ninth Circuit 14^ 365 551 1,013 1,313 1.634 1,596 679 271 27  1 

AU.k*    1   1 _ 4 8 11 12 13 4 4 1 
Artron*   3 3 t7 17 J8 177 60 14 9 1   -  1 
CaXlfornU. N  19 411 111 :R.' ?'^9 511 f.r.i 1 19 40 10 

t  1 45 36 77 80 71 140 6b 92 1    ^ 
C  1  1 154 211 399 1  "3 568 465 307 7* 1   ^ 
S  1  66 11 19 20 73 20 17 4 '• _ 1   ^  1 -  1     j :i •- 6 7 2 

1 5 12 12 13 15 9 8 1   -  1 
N«VAda   4 10 9 10 9 6 10 1 1 . 
Oregon   L 22 1  70 1   5? 1   1^4 151 59 93 37 4 1   -  1 
UAchlngton, E  r  3 1   « ; 1   15 41 a >4 15 i 1 

W  r  7 1  1' id 1   54 b5 97 S5 M 30 1   5  1 
Cuu  - I - 1 - - ; - 1 

Tenth Circuit 1 '' 1  -^ 99 1  161 211 172 161 66 18 1   2 

u 44 1  50 95 92 76 99 ,5 9 1 
•> tB 12 1   17 38 26 29 11 6 

l(«v Itezleo   I'  1 1   <• 1   1» 18 16 U S 2 - 
i ^ 1 1 

E  1     I 1   2 1   2 4 1 2 - 1 1 
5 12 " 21 11 16 14 

'•' 

- - 
1   I ]   7 1   3 1    ^ 1    3 1   2 1    7 1 - - 

">o«lni  1  '° 1   7 1   2 1    4 1   1' 7 
'• - 1   1 

(I). TO* Middle District of icuisian* was creatad by Public I^w 92-208, a[fj£cved Decoiber 18, 1971, and 
effective April 16, 1972. 
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MABOH 24, 1980. 

Hon. BENJAMIN H. CIVILETTI, 
Attorney General of the United States, 
U.S. Department of Justice, 
Washington, D.C. 

DEIAR MB. ATTORNEY GENERAL : This Is to request that the Department of Jus- 
tice, possibly through the Office for Improvements in the Administration of Jus- 
tice, do a study of the impact on the Federal courts of the President's program 
for draft registration. As you know, one of the most important aspects of a regis- 
tration scheme is the actual prosecution for non-compliance with the law, and the 
subsequent burden that that will place on the United States district courts, as 
well as the United States Attorneys offices. 

Because this judicial impact statement is of immediate relevance to the Ninety 
Sixth Congress, I further request that it be submitted to me by April 14, 1980. 

Thank you for your assistance on this important issue. 
Sincerely, 

ROBERT W. KASTENMEIEB, 
Chairman, Subcommittee on Courts, Civil Liberties 

and the Administration of Justice. 

7 
U.S. DEPARTMENT OF JUSTICE, 

Washington, D.C, May 8,1980. 
Hon. ROBERT W. KASTENMEIEB, 
Chairman, Subcommittee on Courts, Civil Liberties and the Administration of 

Justice, House of Representatives, Washington, D.C. 
DEAB CHAIRMAN KASTENMEIEB: This is in response to yonr letter to the At- 

torney General requesting that the Department of Justice conduct a study of the 
impact of the President's program for draft registration on the federal courts. 
We are informed that current plans call for a first registration in June of 19 and 
20 year olds, followed by a registration in January of 18, 19, and 20 year olds. No 
final resolution has been achieved with respect to the issue of the registration of 
women. Furthermore, the possibly imminent passage of the new Criminal Code 
leaves uasettled what penalties, if any, would apply for failure to register. 

It is the policy of the Department of Justice to set nriorities and expend 
resources to study only well-defined problems. Since induction violations, and not 
registration violations, constituted the bulk of prosecutions in the past, there is 
little empirical data from which to base an accurate projection of non-compliance, 
likely penalties, or prosecutorial policy. Because critical factors are indeterminate 
at this time, we believe that any judicial impact estimates would lack utility or 
reliability. 

We apologize for length of time taken to study your request. If I can be of 
further assistance please let me know. 

Sincerely, 
AiAN A. PARKEB, 

Assistant Attorney Oeneral. 
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[Reprinted from 2fl Stan. L. Rer. 241 (1977) Copyright Stanford Law Review 1977] 

The Deterrent Effect of Legal 
Sanctions on Draft Evasion* 

Alfred Blumstein t 
Daniel Nagin t 

A traditional justification for imposing criminal sanaions is that the 
im[X)sicion of sanctions deters crime.' Until quite recently, however, the 
deterrence hy|X)thesis has been debated largely on ethical or cheoretical 
grounds.' Only within the i^asc decade have serious attempts been made to 
determine empirically if criminal sanctions deter crime.^ 

For a variety of reasons, explored in Section I of this Article, most 
previous empirical tests of the deterrence hypothesis are open to criticisms 

*PfrfurrJurHkrGrmf Number 7> Nlooo) (torn chcNatiorul InUKutrof Uw Enforcement uKjOitninal 
JuMkr, Ltw Fnforvemmt Assiifiincr AJmintMration. U.S. IVpvrmcnr of Justice 

Pwnti uf view or 4ipiniun« stittJ m th» Ankk an thuae of the Mithon and 60 not ntcntmiity repteiem 
ihrttAMi*! ptuition or polkie« uf the U.S   Depwtmeni of Juilke. 

The mtlion* namn are listed in alphahetkal ontrr. 
Ill N i>;il, Pli.O, iv^o, Cumell Uniwenitjr; fntnuw tnd Dtrrctor uf lltfaan Systctni tnatiiutc. 

<iatnrxK--Mrlliin Dnivrruty, 
10 S. M S. 1971. Ph.D. 1976. Cafncgic-Mellofi Univrraity; AsatMant Piofruor of Policy Sctcnce*, 

t>ihe Univcrtity. 
I. lite ntiunalea for imposuig criminal tanctiotu are of two bask type*, utilitarian and reinbutive. H. 

pAtKKR. THE UHITS or THE CBIMINAL SANCTION 36 {19A6), The utilitarian rationale! focui on the 
ptr«cn(ion of (rime and include (I) deterrence, whkh drab wtth the inhibiting effect on an offender of actual 
•>r thrraiencd |tuni»hment, <]> rehatnlitatMin, which cDrKemi ch«njtin|t trail*, values or iltilli of the offender 
lu ifKreaieiunformiiy ro mckial norma. and()) inrapacitacKKi, which dead with removinn the lajiability of 
ihr ••llt-itder 10 contmit turtlter crimn. Fur a survey of conirmporary tociolafiKal and psythtihtftiial thcurie* nf 
punithmeni, lec E. IM/THBIILANU * D. Catsaiv, CMMINOLOGY (9fh cd. 1^74). Stt gntrmi/f fi WOOTTBH, 
(JliMC AND THB CRIMINAL LAW (196}). The tettibutive raiioTMlci arc based on the belief that jusiice 
il(niMvK|>iini%hment of ihe wnmjtdneri This phikiiophy item* from the idea thac punishment it apptopriaic 
kir tht»r who offend Mlier members ufsocicTy. or from the quasi-religioua klea that a criminal (an evpiatc hil 
Sini imly by beinn p«m»hrd. Stt, f g., Feinbcr|t. Thr Exfmntr Ftrmtiam ^ Tunnhmtni^ 49 TlIC MONIST ^97 
li</>^t. Hart. Tht Atmt »f thi Cnmtmtt Ltu; jy LAV A CuNlEMP. PKOft. 401 (19)8). Stt gnurm/ly A. von 
MifKh. DOING JUSTICE (1976), 

Kant and Beniham arc the precursors to the modem dichotomy of raciotiales for criminal puntshmenc. 
J BENTIUM. AN iNTaoDucrioN TOTna PIII?«:IPLBS or MonAts AND LEGISLATION ft879>. L KANT. THI 
Piiiluv>rHV nr LAV (1KH7 ed.>. For an analysis of the diflriencc* between Kant and Bentham. see |. 
KlKitAt^L & II. WhCllUEH, CEIMINAL LAV AND tTS AOMiNlSTRATiON 6-11 (1940). 5rr gmtnUly E. 
PiNfuFFS, TMC RATIONALE or LBC«AL PUNISMMCNT (1966) A more modem iteatif*ent of the dKhoiomy tif 
puniihmcnt rationales is in WechUer & Mkhad. A ksiimmk tf tht LMW ifHmmnidi. 37 CoLUM. L. RBV. 701 

Utilitarian rationales dominate modem thcc»ry: "MOM contemporary forms of ivtributiYC theory rrcog- 
IHM thai any theory nf punishment purpunrng to be relevant ro a irMdcm lyuem of criminal law must allor an 
iinp««iant place to the utilitarian conccptiun that the instilutMm uf criminal punishment is 10 be pusiified as a 
nuthtj of |<revcnttnx harmful crime, even if the mechanism n^ prevenrion is (ear rather than the teinAwcc* 
mrnt uf mtmil inhibition." HL.A. HART. PUNUH»4ENT AND RCAPONSlMLmr l))-)6 (19MI). fMlatf M F. 
/JHRiNc ft G. MAVKINS. DETEEHENCS 54 (1973). 

I. $91, wg., Attdenaes. Tit Gmtr^ Pmtmttmr f-fftcti tf Pmmitmimt, 114 U. PA. L. Rtv. 949, 9)0-)l 
(M/>6t. St* gmtrmUf ) BENTHAH. tMfrs note 1. W. BEOHBERG. CRIMS AND THB MIND (196)); G- ZIL- 
MWK.. THI P^YOwiLOGr or THE CRIMINAL ACT AND PUNISHMENT 27-29 (>9)4)- 

). The nnablc eateption wu T. SELLIN, THE DEATH PENALTT: A REPORT POR THE MODEL PENAL 

*^«- PMijrcT Of THt AMERICAN LAV iNyrtTUTE. in MODFL PENAL CODE (Tent. Draft No. y. i9^9>. Ref- 
iiemrs lu metH empitkal inalyscs of the detetieiKe hypcMhesis are included in trntc 7 tm/rm. 
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iliat challenge their validity. The lack of persuasive evidence on the 
deterrence hypothesis is particvilarly unfortunate in view of the im}x>iiaiice 
ofrhe issue to scholars'* and to those whodirectly shape the criminal justice 
system.* 

Tliis Article overcomes many limitations of prior analyses of the 
deterrence hypothesis by selecting for analysis the oflense of draft evasion. 
A number of particular institutional features, discussed in Section 11, make 
the crime of draft evasion particularly suitable for a test of the deterrence 
hypt>thesis. Section 111 of the Article draws on these features to build a 
model of draft evasion to test the deterrence hypothesis. Section IV then 
presents the data usetl in the statistical test, and Section V contains the 

4. Empirkat MIMIKV h«vv he«ti pub4iihnl in gmrral Irgi) periodicals, r.g., Aniunei & Hunt. The 
Dtuwrtmt tmfkKt tf Cnmin^tSamttnmi, -^i J Un*. L t^^<^*f^^y.9%^^t\,T^>l Drttmrni Effift »f itm Ot^h Fn^lty: 
A SlatitiH^/ Tat, J8 STAN. L RKV, 61 (197^). •n«l ciicd or u««l by kgtl irholan. t-i.. S. KADISH ft M. 
PAUUCN. CRIMINAL LAW AND ITS PKOCCSIICS 36-)^()drd. 197^); F. ZIMRING «CG. HAVKINS. jifrtf ni« 
«. « ?4*>-Jj8<it>7*l. G*Ie. 5.1 mmtlthi Otmib Ptiulty, 9 Lov. LA L REV. 2)I. JRO 0.168(1976) TWy 
ilsohivr btrn puhliihtd and cirrJ in thf tpciialiird triminil law and criminology loumals. St*, e.g.. Bailey ft 
Lotl.CnMt. Pmmnhtmtmt anit Fmmalilj, 67J. CmM L. ft CKIMtNOLOCY 9*^ (1976). Chauncry. Orffrrrtur. i> 
ClilMiNoux;v 447<i97)> TW >'«/rttfM'yMr*w/mcnily publiatKdaterinoranKli-srschanfjinjt vtrwtnn 
luAC EhrlKh'i cmptncil wurk concerning rhe dcirrrcnt cffcci of ihe drtlh fciialty SltHntnml f.tiAmt m tbt 
Dtfrmmi Effnt tf Cafii^l Pmnuhmmt, B) YALC L.J 164-237, 5^9-69 (l97)-iV76) |hrrcinart(T titrd ai »<r 
t^ujimrmai Sympmiuml. 

). The judKiary and the Dtdrrsl and uarc Irgislaium havr each made use of empirical studio uf 
drierrmce, 

bmpirical wurkf on capital punishmrnt wetr cited in tnur of the opinioni in pMrmmmr. CmffM, 40H US. 
2)8(1973) Juici^e Stewart, in a concurring; npinnm, cited THC DRATH PENALTY IN AHPtttCA i\H-\\i (mr. 
ed It lledau I967) [hrrrtnarrrr (iir\l a* Rrttjul and romnKni. Y'Ar OM/A Ptiuilly Cun. ^6 Of IF L. ItKV 
Ii68. ii7)-92 (196H). 40H U S. at ^07-08 n 7 Juttiic Marshall, in actmcuinng opminn. ciic-d T. SFLLIN, 

IM^M ruMf ). 40H U.S. at 148 n.yH- In a disic-nting opimon. Chief Justice Burner cited Allen. Ctifii^ 
Poa/tAwral, in UlitiAH. la/W'rf Nl \\\. WnviKt.StuUmmn im Fav^ ^ th^ i'^Mh Ptnaliy. tn »^. at 1 )o, Sellin, 
Homhuhi im Rttrmltvnni MJ AMili*mnt SiMa, in (.AHTAL PUNI-HllHrNT 1 \\ (T. Sellin cd i>/>7). Han, 
A\iTjnMHJIIH Prtmifln »/VmmuhmftH. yj Nw, U I., R«V, 4\\. 4-^7*'917> A'^ *^' ^ •* v>^ nn *i ft i) In 
•niitlirf d»wntinf( opinwin, Juutie PiiWcIt ciiol MlMAU. imffit at 26^-f>6. t NAtlONAl ( (IMMIVSKIN (IN 

Kl'KiHM tW F^.OI'MAI. CMIMINAL LAWS, WoilKINft PArCIIS I 1^4 (I970h T Still tN. iftfra tHNr \. at fi-^i, 
H«ri, lA^rf at 4)^-^io. 40H US. at 454 nn.49 ft ^o. Jmiice Marshall JiKinsri) the rvidrnce at length in the 
text of his coniutrtn^ opnnm in i-mrmam. 408 U.S. at >47-)4. 

The Court alto cited empirical material when it rvroruidrred FawaM* in 1976-Gnxjt''- Gmrgu, 1/1 S. Ci. 
2909. 39JO o. ji (1976) (fipinion oTStewarr. J..n(i«x T. SELUN, iMfrm isoie y; HoiA, Ikr Dt»ilk Stmttmt, in 

fledau.m^tf at 14^. Dalduift Cole, A CvmfmritmtfthtWwHtt/TlmnlmMiinmiMlluucEMkhamlhDntmmt 
£//«/ t/ Cifniaf Pmmithmrmt. 8^ YALB L j 170 (197^): IJowers ft Pierce. 7A» ///•rm* 9/ Drtrmna im liMf 
fihrlfh't Rttttmh M Cjpil»i Pumithmeml, 8) YALI: LJ. 187 (197^). EhrUh. Th( Pritm-ml Ej/nl »i C^ifmJ 
Pumiihmrmt. by AM. ECON. Rev. ytj iif^y^t; fTKi.,TfH tirnrrmt E/fm t/C^iut pMmnhmnt EMn1t smj Uti 
Criihi, 8> YALE L.J. 5)9 (1976)). Justwe Marshall again reterrcd to the atientilit evidrfKC, i/> S ( t »t 
'974-75 (Manhall. J., disscniing.Ti/iajt Baldui A <A>h. la^rf, Btiwen ft Piene. infr^. )'«t/r LawJ«imjl 
Symposium, mpra nwe 4. Ehrltch. DHrrrrml Effnt. tuprt, Pasvll. tifrs note 4. Peik. mprm) 

Tlie work o4 llMirtten Sellin and othen wai summariied for the United States (^imgrest. and the summary 
iiKor|K>raietl in Seitaie liratiMgi. Htf^rm %f iht I'^Jrra/ Cnmimt/ Laiwt: itt^"mg titfmn ih Smhmmm. M CrtmmM 

LMUn rnnd PrwnJwnt ^ thi Srm^tr C*mm. «• thJaJnimy. gad Cong., 7d Sess.. p«. j. suhpt. A, at lo62-7t 

(i97») 
The drafting commtnee for the MonCL PENAL CODE incorporated into its Tentative Drafii • fcpoft on 

HatiitKal evidmcr about the deterrent eflect of the death penalty. T. SFLLIN, infrm note \ 
In 1968, the California As«emhly Committee on Criminal Pmtedtire published and presenicd ro rhc 

Assembly a pami^hler citing and using empitKat studies oTthe deterreiKe hypothesis. CAL. ASSCMBLV CoaiM. 
ON CKIMINAL PwirMMmH, l>t;TFRRtiNT F.prccT* or CRIMINAL SANCTION* (1968). 

SMWI* BriUu. 1*1 Nnm A^imtinmim mm^thi Dittrfvni E/jftrt tf til Duih Ptm^ity, 34 U. PiTT. L RiV. 
»7 0973)'. Gak, tMprs note 4. tt 2)i, 180. 
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results of the empirical analysis. Finally, Section VI contains the major 

conclusions ot the Article. Most significant of these conclusions is that 
there is a significant negative association between the probability of 
conviction for those who commit the crime of draft evasion and the draft 
evasion rate over a wide range of model specifications, a conclusion 
consistent with prior research that has indicated that certainty of punish- 
ment rather than severity of punishment is the key to deterring criminal 
behavior. 

I. THE LIMITATIONS OF THE PRIOR ANALYSES 

In the last decade, various factors* have led to an outpouring of 
empirical research on the effects of criminal sanctions on crime rates.' 
Many of the empirical tests showed a negative association between crime 
rates and two variables: probability of apprehension and probability of 
imprisonment.* 

The empirically observed negative associations might be construed as a 
demonstration of the deterrent efficacy of criminal sanctions;' however, 
there are cogent reasons for regarding the results as inconclusive. There are 
three principal criticisms of the tests: (1) the studies are based on inaccurate 
and incomplete data, (2) in some studies, the results reflect incapacitation 

of offenders rather than deterrence of offenders, and (3) the observed 
negative associations may be a reflection of the effects of the crime rate on 
the sanctions im(M)sed, rather than vice versa. While the prior analyses do 

A. Amon^ ihnr Imtort irr inrrrucd tvaiUbiliiy ofcnmc MxniHi hr the tlrwtof>mtiH of 4U111 haws. 
Jrvrkiftmcni i>rM>phiviK«tri| luiiiiKal ic^hnHfurs, ihc tlrsirr of pulny niBkcn fw rinpincal mulit, inJ the 
imrrMinii cmptMsis un oiulyting MWWI pmbtrmt in rrrrni jrr<m- 

7. F.inpirHal inKlirt <il i\tr ilrtrrrrvMr liyfoHlmii irHliKlr Avm * CLARK. PlH>rf<llTY t RIMF IN 

( ANAI>A; AN |-< t»Nt>Ml (KK ArniciA(-ll (|i>74)|(>iitari<i EtonumH' CUUIKII). Antunri ft Ituni, i«^.« IMKC 4; 
H«wrr» ami I'icfCr. i*^^ IXHC ^. Chifixi Ac WalJtt, Pmtnhmtmt mmJ Crtmr Am Exsmim^ti^ •{Htmt l.mfirHjl 
hti^mr. iHSt»C P«i»Il iOO< 1970), Ehriith, DrMrrra/£/^. j«^ noir ). Ehrtkh. P^rfrf/i.«rwif j*///rj(ilf«iMfr 
Atliinm: A Thr^nlMs/amJEmfurn^i ImtrslifMlmi, Hi J. Pt>L. ECON. )3i (ig?)); Orsa^h, Cr(«r. S^mtiomt. amd 
itinnfit E\^UiMU*m, f<4 J (.HIM L.C. ft PS. )^4 dV?)); PuM-il. imprm nofC 4; Siuquiil, fnftrly Cnmr tu4 
tAtmmmm Bt^itw: Sffntr Emptnmt krmht, 6j AM. EcoN. Rcv. 439 (<973)' SummKrm of the itudin and • 
drtaikd chcique are contained in Najtm, Gtmrsi Drttmmt: A Kn^rw^ikt Emfirksl EvtJtma, — MANAGH- 

MENT Sa. — (Ibcthcoining 1977), and Tulkxrk, Daa Pmmuimtml Dmt Chmt.'. )6 PUB. IKTCKKST 103 
(t.>74) 

N. Sff, t.g.. Avio Ac Clark, iKfirm note 7 (nejtatiwe auociationi between profcrty critne ntn and 
ptutuhtlit)' ofarreit. and between property crime rates and probability of convKtmn); Ehrfich, P^ttufiait^m. 
i^pfti note 7 1ne|taiivr and nxniluant autxiation between irime raiei ami probability of conviction); Orsa^h, 
mfir^ note 7 <nejtati«r jsMMriatiun between ctime rates and pnibability of imprifunmeni). St«>t|uisi. i«^w iHMe 
7. ai 446 (rtTftaiive and siaiisiitalty siftnifKani aiMKiiiion between atrrti pt*i(ubiliiiei an>t pn)|<e(iy ttinM 
rjirt) 

Other iliaii risk id arrest af>d risk uf imprisnmnrni, the variable nunt fretfuently uved tn the analyses is 
tewrity of punithmrnt ai measured by length of senterKe. The results are much more equtviHal in this 
instance. Srr.r.x-. Chiricoi A Waldo, la^tf ncMe 7 (nr|taiive but statisiKally intignificanr assuciation between 
levertty i>f sentence and crime rate). Ehrlich, Pmrtkip^inm, imfrs note 7 (negative but uatiMically intignifHint 
Msotiation between expected sentence aitd cnrrte rates). 

(-apital punishment and its efTeci on critne rates have been the subject of much ircrnr reseanh and 
coturuvcrsy. Srt.t.g.. Ehr\kh. Dtinrrmt E/fifti, mfrm iwre \, 9aMc\,tmpra niKe 4. Strntu Peck.iafr^ nute ^. 

•J After a review of the litcratuK, « least one mvescigatur su iimiirued the evidrtHC. Tulluck, ij^« 
•atc7. M 110. 
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nor al] suffer equally from these problems, each has defects that render its 
results of questionable validity.'® 

A. Data Problems 

Poor data on the incidence of crime, which is a widely acknowledged 
problem" leads to potentially serious distortions in analyses ol the deter- 
rence hypothesis. Two phenomena are the major causes of inaccuracy in 
the data. First, all empirical studies of deterrence necessarily use reported 

rather than actual crime rates, yet recent surveys have sliown that for some 
crimes between one-half and two-thirds of all criminal violations are never 
reported to the police.'^ Second, crime level data are sensitive to police 
administrative procedures for recording crimes. Police departments differ 
widely in the amount of discretion permitted in recording reported of- 
fenses.'^ Furthermore, since low crime rates are popularly regarded as 
indications ofeffective police enforcement, there is an obvious incentive for 
police departments to manipulate these statistics.'^ These variations in 

10, N«ftin.j>/r« noff 7. Srtm/it Cjmk, Pmmithmr^t tmt/Crimt. A Chtt^y ^Cmrmt fimdmtit Ctmyrmim%llm 
Pmrminr Effmli ef Ptrntthmtitt, — L. ft CONTEMP. PUOB. — <lbnhcomin||); FrtrOman. The Uir of Multiple 
Rrjtrciiion Analyiis roTni (or • Octrfrmt Eflnt ol C^|>iiii PunithnKnt (i<>7%Kun|>ubtish7tl Wuit(in|C Pi|<rr 
#5H, OraJuair Sihm*! of Public PulKy, Univiniiy of Cjlifornta iii Brrkrlry) 

It. Sn.tx., 'WvUntng.UMt/tftmCnattKrfi^i. ^CriiitM/A^^fhil, 111 U. PA. L. REV7ovOtKMl Srr 
gmmllj   PRFSIOffNT S CuHHIUtON ON  LAW tNFOIlCCMENT AND ADMINISTIATION Of JUltTtCK  — TAW 

FuiCB RepoiiT: CRIME AND ITS IMPACT — AN AviessHiiNT 11-21 oy*7> 
M. Ennil, CrimiuM VtftmtlMtM /m ikw Umtlfj Sf^m. 3 PRESIOCNT'S COMMISSION OK LAW ENHMCF- 

MENT AND  ADMINISTRATION OT JUSTICIi.   FlFUl SURVEYS ^l-^i  (itiA?);  NATIONAL CRIMINAL JUVHCC 
INFORMATION AND STATISTICS SFRVKR, CIRIMINAL VICTIMITATKIN IN THE UNncn STATES 41-41 (IVTA), 

Sff gnurm/iy R. H<K>o ft R- SPARKX. KEV IssliFS IN (.RIMINOLOGV 11-4) <ty7o). Sko}{an. Cffrir* Ktptrlnji ^ 
Cnmt. I \ CRiMiNotncv m <iy7''*) S<» Ww NATIONAL (CRIMINAL jutTict lNPnRMAiK>N AND SIATI\IIC» 

ShRvif H, CRIMK IN Till] NAIN»N'S I-IVI: l^Mfii IVT ( inns ADVANCR HrniRi tH j<; (i<n-i> 
I \. In a hrkl •liHly ol |«>lHr ilr|«nnH-nti in two \%tft,x US. «)lir« INH- iitvr>tif;4liii tinind j iiMisiJc-rjhlr 

diMrirntr in tlw Utituilc KlUi«rtl tKr |<olHr in ioJ^init «n «illrn«c «% "uiiliMMHlrtC. (An "UMIINHMUAI" iHhiiv-1) 
otM- itui t\ rrfi«>riril but IMH fittirdn) brtjuM- iltr |«itKC briirve it IMI« (ub\ijiHi) In INM- my wltrtr 
(unixicnblr diMrroon iit mottliiifc riitnrt s«j< i^finiiinj 10 thr |i»lKr, jo^T iM «ll fi)<t»rit-(l irflriim wrfr IHM 

monlrd in ullKiiil trimr MJIHIHI 'PH- otttrr <iiy jirnndml liitlr tliurrlMMt m lutlK'nf; jn oltni^v u 
unfounded, ind • hi|E)>cr pertmis|te of reported oOrnsc* were recorded. The tity (terrtiiiiinfi a htfth tttgrre ol 
diKrction in jud^mjt unfounded offeniet tended to have lower recorded crime mm and hifcher ckaraiKe r»te« 
The hijiher clearance rate in the city pcrmiriing contidcrable diKteiiott resulted frum unloutKied oOenies not 
being included in tlie dervomituior of the cicarame rate fnr statitiKi fnwn ituiciiy, llerKe, 11 apf«:an that the 
amotini of polkr diKreiion in recording crime* permitted ijir polKe hasa tuhitantial effect on tlraramc miet 
(For a definition of clearance raie.jcenoie i^im/rm.)}. SKOLNICK. JUSTICE WITHOUT TRIAL %f%4-fM{n/^). 

14. The deftree to which reionted crime raiet uwl clearaiKe niiet (^>r a definition ri the (k-arance rate, 
arc nofc 19 imfrm). particularly tot leil irrioui (timei, are tubrcct to iniendtHJ nf uninlrntled m«n<|HiUtiom » 
|cra)i)tKally demonttratrd by (laiistitson ihc number of cnmet ri|iiirird ami the number of crinu-i tkirrvl in 
New Vofk City hefort and alter a 196) change in |«>IHC adniinittniiion Urukr the new udminiiirjiion, 
rectHds for leu (enouf iillrnict. particularly the property-reUied tnmn of Imtglary and nibhcty, ilMmrtl 
incicaies ihai caiinut be aiinlHiird to iiKteates in their iiHiilriHe. In ciMiiratt. tnunkd iiKMlcmc of niunk-r 
and non-negligeni maniLughier rrmaioed relatively sialtk dt-tpitr ilx ih^it^e in adminiiir>»iiuni Tlir 
difkrence can be eaplatnrd by the fair that since murder and mantlauxhit-r are jx-rhaix ihe mint icriiius of all 
crimes, it is unlikely that orte uf thete crimei would he revorded ai any kivr crime oe be otherwtK subiccifd 
to iiatistkal manipulatiun. Over the change in adininiurjiiuni. the BbMiltur number of ikaramei remained 

•table for each iritne type, and for the three |mipeny crimrt of larceny, burglary, and auto theft, the IM«I 
number of clearsrMci ariually drcreaacd slightly. F. ZJMRINC ft C. HAWKINS, t^s note 1. u 3)5*)4- 
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crime reporting rates across jurisdictions can force a negative association 
between reported crime rates and any sanction variable that includes the 
number of reported crimes in its denominator." 

Other types of sanction measures, such as convictions per arrest or time 
served, can also be biased by a correlation with reporting rate. Thus, if 
variations in crime reporting rates across jurisdictions" are correlated with 
variations in the sanction variables, the use of reported rather than actual 
rates will bias the estimated association since it will reflect this correlation 
in addition to any deterrent effect. Such a correlation can be postulated on 
the grounds that reported crime levels and criminal sanction levels may 
each be a function of the demographic or other characteristics of a region.'' 

Inaccuracies in the data on sanction measures have not been as 
thoroughly examined as those on crime levels, but the data used in prior 
studies are subject to question.'* For example, clearance rate is one 
sanction measure that has been used extensively in earlier analyses." Since 
the denominator of the clearance rate is the number of crimes recorded by 
the police departments, and since clearance rates are regarded as a measure 
of police efficiency, data on clearance rates are subject to some of the same 
criticisms as data on criine levels. 

Plea bargaining may also affect the data on sanction levels in that it 
results in individuals being sentenced for lesser crimes than those reported 
at the times of arrest.^" Thus, the statistics on the probabilities of impris- 
onment, particularly for more serious offenses, are likely to understare the 
actual probabilities. This tends to force a negative association between 
imprisonment risks and crime rates" if higher crime rates are associated 
with more pica bargaining. 

I). Sn Naft)<^> '*f'^ <*(**r 7. 
16. N«in.rrfMHtin|i ot wmr (rimrt M givMcf rlwi )o4t. SM MMC la i^^ WHI •cromfMnyina (ni. 

tMtihrfinufr, tlirrr t« kutnidiHicI v«ri«liain in rr|wnins ram mnn iudKlKiKMif. 5M NATIONAL CatHlNAL 
Ji'sticfc iNHipMAiHiM ANn .STATIITIO S»vica, <:iiiMi IN EiGHT AMMBICAN CiTm ) 0974> 

17   in N«j(m. w^rrf nutc 7 
18. Naitin. Mq^ noK 7. The onlf CKtcnsivr invtwigMtotiaf ffar timititioMof fhedan on •anciiMit M 

itwumnJ tn F. 7.IMIIINC ti G   HAWKINS, upr^ non 1. M l49-)58- 
19 Clrarincr iiihc JttpuitKinof arriinr hf thcdrpartmrm. Arrrai it the prjmAry mrthod of cIcMMKr. 

^•iHr frrknmantt it offrn mctsulni by ckarancf data, » the polkr haw an intcmt in high clcanncc laiKjs, 
that IS, twnibrr of Jitp«Hition» dividrd by ntiinbrr ol ncotilcO tnmn Clearance data can alM be uietl u a 
tnmurr irf the pnibabtlicy ol appfehention after cutnmittinK a crime Eiamplei of itudin uiingclearame taret 
na MMtiim nicM4ife«rr Avw A Clark, la/e^ note 7, Carr-HiM At Stem. Aa Etiaiwr/ra Majrt ^iht Suffly ami 
('•«">^y ffn-'iA>/0//tairi i« l:»x/.i«Vif«if W^f, 1) Pu*. EcuN. lHvli()7f>, and S|OqMiM,ia^« note 7 5i« 
pmiMiy Na||in, xmpra fHNe 7. To the eatem potxe have entpkiyed dilleirnt criteria fuc reciwdinii ur rlaitilyinji 
iiHnet aa wnktunJed, the data in theae itudiea will he inaccurate  5rr Skolmck, lafrM note I \. at 167.Hi 

io "hluar delcndanla who ate cunvKled — ai many at vo prnenr in aiime |urnd(tlKint -~ are nut trmi 
They plead nuilty. often at a leault of ne|tn(iaiiom about the charjie or the lentcrKe." PRUUDENTft UiMails. 
UUN ON LAW ENHWCEMINT AND AoMiNinuTiON or Jurnci. THI CMALUIWI or Caixi IN A Faiia 
^mt-n |tUl9<i)<)  in</ia ABA PnOJEtTT ON MiNIUUM STANDAHOI rO* CHIMINAL JUtTICI, SlANOAaOS 
KeiATiNu TO PLCAU or GUILTY (Appnivcd l>ali i^fiM); L. CtowNib. JusTicl OcNiao. TH« CAM-, KIR 

KtiiUM or Tltr CUUITI I1971I: Comtnent, filar B-nttimmf Mtttmft-Ttr fnutilitj tlCJUmtUi AlMtimf 
rAt KiWwar fik> •/ <;«.*,. fr| )   Cliat   I C  « PS   170 (19741 

11.  A timihr pnMem H the poiaibihty that Mme cnmea are a«ibatitutri>le for other Crimea   Fur 
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B. Tht EJfnt of Initipucitation on Crime Rates 

While in jail or prison, a person is constrained from committing 
further crimes against the general community. Hence, in jurisdictions 
with relatively long prison sentences or high probabilities of imprison- 
ment, crime rates may be lower, so that observed negative associations 
between each of these two sanction variables and crime rates will reflect in 
part the effects of incapacitation. None of the reported analyses have 
accounted satisfactorily for the effects of incapacitation on crime rates, so 
that their results are subject to criticism on this basts.^^ 

C. The Prob/em 0/ Simultaneity 

Many of the early empirical analyses of the deterrence hypothesis 
imphcitiy assumed that criminal sanctions may affect crime rates, but 
ignored the possibility that crime rates may also affect criminal sanctions 
—that is, that crime rates and criminal sanctions may be simultaneously 
determined. ^^ Simultaneity may cause classical regression analysis to yield 
inconsistent results, ^^ so its possible existence is of great concern. Recent 
investigators have recognized that simultaneous relationships may exist 
between crime levels and criminal sanctions, and have begun to question 
the results of the early studies.^' 

cismplc. sn incrrtw in the saruiioni for mhhrry nuy ctuir «i incnur in the numbrr of burfttancs. «i 
cnmiiulft Kfk to avitid ihe hifthrr MfMiiuni im|x>Ktl for rubbrry. A. Smi|i«l. Oiin« and Pun»hn»mt: An 
EtorKiTiK Analyiii (i<Xt>) (unpuhliihc-d M A. (hnts, Columbia Univrrtiry), aitJ rm Brcker. Chwm mmd 
pMmuhmnt: Am BAwnmK A^vamb, 76 J PuL ECON. 169, 177 n 15(1968). Stt %. H0OD& R. ^AMUi.t^M 
mKc \2. « i>4-t7' lo' "f f   i^MRiNo & G. MAVKINS, tmfrm nmr 1, at 128-41. 

ii. Phyiiciilly ctmtinin^ a )i«>rtion vti rhr {v^ptilaiiun mtiii rcftiili in lower crime ratn il iSr impriioned 
trxliviUujIi would hjvr loniiniiird MHMT tr<n>rt if rt<M imprnonnj and their iiKanrrnlHm iliv4 tvA have the 
r(lni ol ifHreatinfc the nunilwr i>l (rimrf (t>minit(rd by ihow prr«tini wh«i atr not imanrrateil, tliereforr. an 
ifurrAM- riittcr iit ihe prulijhility trf iinptiwinmcTK or aver^ne irninMei will ftxIiHe tlw (time r^tc mmrwliai, 
auuininR iinpriMmnK-ni *S*w\ nun irHrrsie • ptrMin'i crime mt ^fi» he is trlraseU. lliere have bem few 
aiiein|iii 10 mt.uuTe ihr mjfiniiude of IIK rflntt iif iiKapaciration on crinw ram. Ii tiai hct-n (mMtulaird that 
tu(h etlcTt can be a luhti^niial omipiiiKnit iiCitie negiitive a»Miiia(ion. Stt Hit^in.ttipr^ nwt 7. i^erWia Shinnar 
A Shinnar. 7'/w h.ffn$i »f tht Crimimsi Jmuut Sttirm •« tht CMtni ^ Chmt. y L. & Stic'v RKV. 5H1 (I«J7>)- 

j\. In both XKial aini pbjrtKal lyMemt, variablri fmjucnily intencr. In eiAMiumict. for ciiunpk. the 
pfite ttut fuftiflirn atk kir ilirir K<O<«H jflmi ihe i)04nrity (onsumert piir\ha*e The •|uj»ntifi« eonuimrrt 
(HinliJ^ in Itirii alleii the prttc ttui »ipplici» j«k lor llicir jtootli. Titus, tliiiitf;r\ in priic IIHIIII br lauird l>y 
thanf(('S in drnuoj ur ilutiftvs in dcHMiKl (.IHIM IK iJoscd by iluii|t» in (wiie- 

Simulunriiy heiwi-en two variithln ti a rrUtioniliip whrie mutual caus*l inieraccwn M assumed tn mcuf 
io«itrtn)MtranaHisly durinn the peritHfot obsrrvatiim For a j|ivcn ubscrvamm period, a nctrvMry mfUiirment 
lor a |4ti-nonu'non to be simultanvous is that the impatt of the KIMHII taken by the systrm'i actors be 
trantmitird fail enough so that raili actor can reait rtt the actions of the other actors wtthin the observation 
IVIMMI. Thus, a iriiKal parimrier is the kngth ui ihc *>bicrvation period. If the fwrKtd is sutlnienrly short, 
ihnt «iy C4UMI inicraciion can be moJrlcd as tHtn-simuttarteoui. On the otlirr hand, if ihe period is 
stit>itienily hmn. all such asioctations can be made simukarwous. In the context of the CIUMI interaction of 
irimes and unciioni. wbetr observarions are ftenerally made annually, the uMKiaiion is simultaneous if 
wtthin u I year (irrnxJ pcMentisI inminals receive «ues on tf»e curnmt level of lancrioni being tletivere<l by the 
criminal |ustice tysirm. and the level of crime in the currenr period also WIKWS to inHuerKC the Mncitons 
dchvrred by ilie criminal |uuKr sytiem. 

J4. A GottlUFRtiKR. tcOMIMrTRK: TllKfHIV 29* (1964); J JOHNSTON. ECONOMmilC MKTIKKtS 
141-47 I'd cd. ntjj\ VC'IK'R twtivarijdtlesr and r are simuliarHiHitly related, a reftrntNin of > onx mmUx ony 
cannot tell us tbr mrffcmiude of the nrsfviiivc rflrcts of x on y and j tit» * since their mutu«l eflecrs 00 each 
othrr will hide their frspixtiw HIctts in eath of the re(tr«uion coefficients, Tlierefore, the rcs|K\ti»c 
coefficients cannot he regarded u estimairt of the causal rllari of each of the variables on the other. 

3^    The ciwKepr ol a simuhaneout rrlatKmship between crinte rates and samnon levels was proposed by 
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Crime rates and criniinal sanctions may be simultaneously determined 
because increased crime rates may reduce clearance rates^* by over-taxing 
police resources^' or tx'causc increased crime rates cause judges to impxjse 
different sanctions.^* In any event, if the crime rates affect sanction levels 
through any mechanism, analyses of the deterrence hyp>othesis require 
consideration of the problems of simultaneity. 

A number of studies have attempted to account specifically for the 
problems of simultaneity.^^ but there are good reasons for regarding their 
results as inconclusive.^*^ Put in its simplest form, estimation of the 
deterrence effect in a simultaneous system of crime rates and sanctions 
involves identifying certain factors that affect only sanctions and not crime 
rates.^' The criticisms of the identification restrictions used in previous 
studies of the deterrence hypotheses to deal with the simultaneous relation- 
ships have been extensively discussed elsewhere. ^^ The conclusion that the 
problems associated with the presence of simultaneity prevent any of the 
prior analyses from being considered conclusive tests of the deterrence 
hypothesis is inescapable.^^ 

II. DRAFT EVASION AS A BASIS FOR 

TESTING THE DETERRENCE HYPOTHESIS 

Draft evasion was chosen for this test of the deterrence hypothesis 
because institutional features made it likely that draft evaders were fully 
aware of the potential penalties for their crime and therefore had the 
information necessary to respond to measures designed to deter crime. 

Bnkrf. Crimt amJ ^M»i*hminl: An Eimnrnm Afftmmh, 76 j. Poi. ElON I<M> iiv'*'*), WHI by Fhrlhh, 
F^iiHifjtftm, ii^rf itMr 7. Itmn an n'iMHwnKi prrt|«ilivr. 

16. The clnramc ra«f ii ihr ratio tif crimrt K»l*cd moM frtqumtly by •rmi of* tuipeit. Sw notr 19 
imfrm. 

37. Sft Carr-llill & Srrrn, tt^s mwr iv; Ehrlkh, P^rtktpmtim, imfrm nofc 7 Ckanntr ntt. i mruurr 
ii(iherisko(Bpf«rrhmiiun, has been tnrd M ttanclion variablr in many of ihr prior Mudin. Sn IMXC 191*^4. 
•nJ touicn ciinl (hcmn 

2H. IncrciMnJ crimr ratn oiuki cause judftn lu tmpcMc lets trvrir lanciiuni uiuler the ihntry ihat v^M-fy 
tt »illiii|| i»r al»U- to tlrli«rr a faitly cim»iani, lintiirU aimiunt iif loial ptiiiiihntcni, to ihai •! ihr iiiiiii (Jir 
liHrckTi, ihe H-vrniy ul (.riminal MfHiMm litr rach trimc is reduced, in Hlumstein ft (J4wn, A lht-r\ nf if^ 
Sulitt'iif tf Pkm$thmrmt. <*^ ). CHIM L.(.. * P.S- I9H<I97)K Murmrnn, (.ohm A Nixin, 7Ar Oym^mMi af M 

H„m^iiMH Pumnhmrmt Pr*.i(. (\^ )   CRIM   LC.   * P S   — (fonhcominx  1976). 
2y. Sft. e.g.. Carr-Mdl & Stem.wprs note iH, Ehrlich, Dtiirnmt E/)eiH. m^n note 7; On*)th,iMpr* ncMe 

7. ai \yj: Votey & Wtrllips. A* ttimtmK Amslym tf iht Dtttrrtmt tffmx tf t^tf Emfmnwrnnt tn Crim$m^l Aitnily. 
6) J. Cai>4. L.C. & PS   150. ii6(i97j> 

\o.  These reas*>n> arc diMussrd in Najtin. t»^s mMe 7. 
)i. TheK (acton serve as Klrniilication restriakmi in the tiinultancoui mudel. Su, *.g . A. 

GOLMeRCejl. imprm note 14, J. JOHNSTON, ta^ note 24. 
AiKMher variable fretfuenily pAited to he simultaneuusly rrUtcJ ru crimes and SMKIKWIS 11 the Irwl itf 

rnuuncs drvotcd lu ihetrimmaJ (iisiKr lysicm. tn pAftKular the pulice A variabk ulK-tiini; these ri-«Ninri 
but rutc crime rates can also serve «s an idmiificatpon restrKtion in the simulianeuus mudel Srt. t.g., Ehrlich, 
fmrtut^tnn, imfrs niMe 7. at )40'43. 

\J.  5rr Nagin. i«^^ mKr 7 
S\. Ihe klrniilitaiNK) i>l kiniultanc>i*ui relaimtishitM always involves a lar||e anMMjnt u( stibietlivt' tt'd^:- 

ment and therefore the resulis \A esiimaiiun vi swh systenu are always ufien to critKism See, tg,., the 
critictsm of Ehrlkh's identifkatHm i)i simuliartcvut relatitmships in ettimaiinn the corrrlatmn heiwtm 
fciwiKMie fates and the death ftenalty M PaisrII. la^M note 4, at 63. 
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Also, the choice ordrafi evasion for analysis avoids many ofche problems of 
prior analyses caused by poor data, incapacitation effects, and simul- 
taneity. 

When an individual refused an induction order, he was formally 
notified by the Selective Service Office of his failure to comply with the 
order. In most cases, before prosecutorial action was taken a second 
induction order was sent. If the individual still failed to comply with the 
order, a complaint was filed by the Selective Service Office with the United 
States Department of Justice.'* 

Upon receiving a complaint, the Justice Department normally as- 
sijjned an FBI agent to interview the recalcitrant individual to try to induce 
voluntary compliance with the order.'" If the individual complied, the 
complaint was dropped; if not, an indictment was sought. In most cases, 
the indictment was granted'* and a case was filed by the Justice Depart- 
ment with a United States District Court. The case then proceeded to trial. 
If the defendant submitted himself for inductionat any time prior to trial, 
charges against him were dismissed.'^ 

Draft evasion, then, was marked by institutional features that indicate 
that draft evaders had more complete information about the consequences 
of their acts than those who commit the "index crimes"'* used in most 
analyses of the deterrence hypothesis.'* A draft evader had an extended 
opportunity to consider his decision because of Selective Service Office and 
Justice Department policies of pressuring the individual to submit for 
induction ruther than face prosecution, and a draft evader almost certainly 
became fully aware of the criminal sanctions he faced through contact with 
various governmental officials and his own lawyer. To t\w extent that an 

)4. The inltirmMion in thtt pinjtrmph was «4>iainc«l by chr aurhtm in • icrm ai inirnrirwB wiih v«niiuf 
pfOMt uron «nil ilrfrnic attufnc)^! in Jr«fr rvasiun lascs. A $imiUr jL«li(i<njn uf flic tttafi ntutxt pnxru w«t 
inilrprniit-nily <ih(«incd b)r sfwHlirr invntijjalor. Nw^ PntmuttMi/&r ^UttinSm*r Of/mm: A fMSluJj, 1> 
SrAN. L- kl;v   v%6. »7i-7J {M>70». 

)). HIT Fill interview wai <ilio incrmh-J tii determine frlicthcf the radure lu »Nn|tly wat wdUul. '/ af 
J7I- 

)6. W. Mailiham. DiaA CXTentlrn in ilie FedenI Oxiru: A Srarth kx Soial Cnicclain of JUIIKT 

<l973Munputili»hcd Ph.D. dtitcnalion, Univenity of Pennsylvania). Sn gtnr^/ly Note, i»f't note 34. al )7' 
nn.(>l.9) and actiimpanytnK text 

57. il was the ^t-iieril Iwltfcy of the Jusiue IV(wnmrnl durinjt thil period lu aulKtwiic disnlis^i of 
indinmenii iltatfjinx IjiKire tn toinply wiih ufik-ra (in indtHtiitn if the defetulaiil sulvniited 10 ptmrllinji fctf 
KhttHiitin aitti WM eiilier aitrpit^l iit reietitAl liy ilie Ariticl Times. Tht Wnfii* .Vrnwr Sti'rai tti iiftrjii^. 
I'fMImm, smJ PnmrJknt. ttrjriufi Utfitn tit .VjiiiMfW. «• AJmin. I'tjt. <t»J frm. w/ tU SiK^lr C*ww. •« tAr 

JitJu'ltiry, i>isl Cunit., 1st Sess.  171 (II/H^}  Sit gfmr^t/y Note, tsfira lUMe \4. al (71. 
%9. (imveiitHJital tirert crimes are more likety to be impulsive acts (wflbfmed by itulividuals wh«i hasv 

vajtue inlorrfution abiwt puteiitijl sanctioni fm their acts. Srt gntr^lly Claster. Ctm^imi af Rui Prrttflr^ 
BtHtrtu DtliKtimtmll tmj Htnt-Ottm^titntt, ^H J. CRIM   L.C. * P.S   80. Ht (ly/,7). 

J9 Mou arulytes use Federal Bureau of Investigation "indes rrimcs", murder. rKin.neftlt|tenl man- 
alauRhiet, ta|«. nttihery. btirxUry, larceny and auin ilieft. Fstmsive data are compiled on these trimts m 
|<riodH puliliialHms slHh as llir I III UNIHitlsa CnislH RnivaTl, Otsm IN lltn U.S. \pmkinM^m*»Mii\ 
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assumption of informed, rational behavior underlies theories uf the deter- 
rence hypothesis/^ draft evasion is an ideal crime for analysis. 

The crime of draft evasion is also free of many of the data problems 
which have plagued investigations of the deterrence hypothesis usin^ other 
crimes. Draft evasion occurred only when there was a refusal to comply 
with an induction order/' and virtually every refusal to comply was 
followed by an indictment/^ Therefore, data on draft evasion rates are 
relatively free from problems caused by errors in the reporting and record- 
ing of crimes. Since a draft evasion charge was unlikely to be reduced to a 
lesser offense, data on draft evasion are also immune from the deviations 
caused by charge reduction because of plea bargaining/' 

In addition, the confounding of incapacitation and deterrent effects 
common to previous tests of the deterrence hypothesis is absent in a test 
based on the crime of draft evasion. An individual could evade the draft 
only once,^^ hence imprisonment of an individual for draft evasion has no 
relationship to his future commission of the crime of draft evasion. 

Finally, an analysis of the deterrent effects of criminal sanctions on draft 
evasion is less likely to involvesimultaneityof variables than studies using 
other crimes. One reason for postulating simultaneous effects in previous 
analyses of deterrence was the hypothesis that the resources of the criminal 

40. Dnrncnrr mtplirt cnmifMl Kiinty Imms m mponar to the (hmt of impotition of criminal 
MKliom. "(OnerTCTicr) aMunm • perfectly hcdonisttr. perfKcljr nttonal Kror whoM obim is ro maiimir^ 
|*lruuK and minimiir pain To luch an actor contonpUlinf the pottibility of 1 criminal ict, the drcitioo i* 
haifd on • cakulut; How much do 1 itand to gain by doing it^ How much do I itand to Iciae if I am caught 
dutng it* What arr the chantn iif my getting away with ti^ What it the balaiKC of gam and kiu u dmounicd 
by the chance of apprehension^ The purpose of criminal punishment, in this model, is tu inieti into the 
cakuhis a suAKient ptospcd of kiss ot pain to trduce to tero the at tract ivetieu of the poaitble g«in " H. 
fAt Kia. M^« note 1. at 40-41.1/ W. BlK>Mii«au. $m^0 non », u i-io; G. ZJLMXMC, i^fra note 1. The 
outNm of ratKMtaltry has been formaliied by many auihoa. 5#r, t.g.. Luce * Suppes, Prtfrrtma. Vuhij, smd 
SUfKih* PnkiMiiy. in ) HANIMCXMC OP MATHEMATICAL PsvcHOtocr 349(196)). For the perspectives oft 
tw lulogtM on deterrenre and ratiuttality. see AmJmaes. M/r« itnte 1 at 947-7). Forceonomit petsprciives. sec 
M( kENzil AND TuUiKK, THH NSW VoaiD 0¥ EctmOMKJ (l97))and EhriKb. fmiHifmum. imprm note 7, 
at ^il)-40. 

Raiiooal etonnmit bchsvitw ret^uites information and each iiKtement of information is valued Stt.* n., 
Nti^ler. Tht Ofimmm tm/wnrmrmi »f l^mi. 7K J. POL. EcON. )jA (1970). Mure infurmatmn uMrrjtrt the 
pfi^ubiliry thai any given rciHMMnK decision will mult in a preierred state of slTairs. IJ To ihe esient that an 
individuil has inftirmatiun about sanctiuni. which are "coats" in the deterreiKe hypothesis. H. PACKER, 

M/Vtf iMte I. at 40-41. cfime levels will reflect the value that putential crimiitals place upon ihese tints. 
C«>«\eneljr. m absetKc of inluimaiion will mean that the COM t>f taiKiKMM is nuc reflected in crime level. 

41. AlmiMi all prusccutHini under the Selective Service Act involve cases of draft evasMm A small 
pefitnti^ of caies invtilve detiruttain of draft tardi or mitMif oftrnses such as (ailufe to kre|i ilie liKal 

Nelt%tive Service IkMtd inlimitrd i>l ihangrs aMrxiing draft status, jw L. HtiBSHhV. UiML AM^t la or 
Sti£CTtVK SllRvicfc 46-47 ifj/l^ii: Nute. imfr^ rKKe 54, at 373 n.9). These cases caniHW he separated in the 
dsia. but because they represent only • small prupnrtioa of the meal case*, the em* iniroduced is small Sat 
MMe 78 tmfrm. 

41. Stt ntMe 56 tmfr4i. 
Ay  "It is impossible m plead Ituiky ro a leiaer offense .   .   .   ." Note, ta^ note )4. at )7f n 97 
44.  In theory, a person tituhl be convicted a sectmd time for draft rvasmn after lieing relr^ietl I«H a ht*t 

*4)mw. In |>raitttr, biiwewr. this was not tluiie.  A prevHNialy tunvHtnl rrgisirwH mirmally wat hwisj 
m.trallyuAhifcNser«i(eand|4«ediiiClMel-Y.>iC.r.t. | t6ja.l7 (19^). or Uau IV-r.s^. I lAji 44 
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justice sysicm Ix-comc ovcrraxcil when the crime rare incre;iscs/^ This 
prohiibly did not hup|x.n in the instuocc ol draft evasion. Drait evasion 
CJses were prosccuteil in federal courts, which are on average better staffed 
and Hnanced than the state courts,^'* where most of the crimes used in the 
previous analyses are prosecuted/' Turthcrmtire, draft evasion cases, 
which were only a snialt |X'rcentage of the total case load in the federal 
courts/** were given priority for prosecution in federal courts during the 

time periods used in the analysis/* There is still the possibility that a 
simultaneous relationship lx.'tween the level of draft evasion and sanction 

levels exists for rcMSons other than resource saturation;'^** however, the data 
used in the present analysis reduce the |>ossibiJity that these problems 
aflect the results.^' 

4%.  Str iMdt- iU \mftti ami a<(iMn|4nyii)f( frit. 
4A. Ill i>/»H-rM>. tlKT fnlrral f{»vt.TniiM;ni wss fn|MMi>iblr lor to.67 nl ilir ttKj) rvftritJitufc in the 

i;nif»l Stain l<>r (iMiicut MIIVKH-S OI thr mmiiul IHMKC lyitrm L^w FNFUHf^f-MtNT AKSINTANCK ADMIN- 

IVlHAItON 8t HtiRI AUtlFIHI' < ^NSU-l. V.X¥l NIHIUKF AND tMnoYMI'NT OATA HJII TMt lilMINAI. JU.\TK t 
hVSTtM. K/VK'^M;, at I (1970) 7'hu» tlic kxkrral f(ovrrnrm-nt'• than' vf ilic mprnJiiuirs was prububly 
MMnrwtut l4(>:i-r than iti tliarr lA tlw citMhwd t. liiit!>lN. b. GALLAI^ & N CiALLAS. MANAUINC THE 

(inillTS H7-.K' (IS>7I>. PUFSIUFNTH (.OMMISSION ON IjlW i:Nt^>lt( IMhNT ANI> AnMINISTBATION OF JUS- 
1K.I;. TASK FOKCK KKPUIIT: 1HE Ctium^ l'-13 <l^K>7k- Sn ^rmrallj Ot/hww/n n JmJhiM AJminiUrtHiom: 
lltMHmfumS. 10) j Qt/nrrlhtSmUvmm. «• Imprmrmimi imJmJio^t M^Aimtry «^iht SnaU Cmmm wm firJmJHMry, 
90th Conit . iM Sru  <iv67) 

.{?. II1C I'm imk-K itimiA trv hit tlir nM«t pmri not tcitrral vrimrs Thi-rv wrrr .ippitoiimatrlv 19,^10 
niufiicrt jinA '^Hi.(^H•. ni|itx-iH« ihrnii^lMuu ilic ruiKm in i<)7>. tHI UNIKIHM rmMR REtonTs. C.iiiMl- IN 
Mil- U S i«>7*. *i* I *iv7 0. yet iMily 7H ni(tr-l«-ri ami 7**^ nW<cry tawi wcrr prndinf; in U S Onrnct Onirti 
uol Jiint- \'; in rht wtm ytiir Al>MlNi$lKA1iv£ OFHO. OF U S, (JOUKTS, FhDFRAL OhFtNDkBlIN llNltKp 
SrAiEs DiviRK T (uiiiii> l=(M Ai. YEAH I'»7 4, T»blt l)-H (lyyfi). 

.jK. In tiK- 1 yvdn UH-^I h>r ^nalyftii in ihii iiiKly (1970 and 11^71), dtalt evasion CAMS wcrt k-wrt ih«n 
),000 mil tif a iiittflol 4^.000, (>f less than j'X ufoitct hied jn (tdcrt\ dtvtkt €ouns. AJmimntrmimOfftttf 1/1 
U.S. C»0rtt. thftrm ntitv 47, ai   il,  16. 

4<j "Prnnknu' th^t) he ftiven hy (t>uft» to the trial of casrs aritinx under tliii {Scletiivr Srrvue] title 
*nii cau-s dull Ix wUjiHed wy ilie yiuiXvi lor immrdiJir hearing . . . . " ^o U.S.C. APT. S 46i{a) (1970). 
iihJ It Tftr Stfnltir Hmht ixiiim. i»firu (Mur ^7, ai 5C>^. 

^O. Kitt eumtilr, ii 11 |«i^sitilr that tc-iitemin|t bchjvior iltanjces in rtrsptmse lu tmreased crime ntn 
hci.iuse |odf;es ftivr h4r(ht-r wnirrKct w t\ to "irack down" on crunc. Of hcioiitc nt»rr lenient m order to keep 
llw iu(«) jrrMHini i>l |Mjnii)imrni tmiM^nt   Sti note jH j»^«w and attum|Mn>iitjt itai 

%l. Il riilK't ol ihr hy|N<ilK«<rt A^>Mt tr)nK--ii>-MiKiion kvrlf wi IHJI rfi ihii AriKlc, iir mnr jHm/^ii and 
<Hti»n)viiyin|: trat, %\ (untx. tlHie will W A IIIIH' b^ txiwnri a IIMOKC MI dull evjtion ratit and 111 cllit 1 on 
wiulMin k-vt-li In ihit event, aity lebiiiMitliip heiwcen crime tevcii jnd MiHtiont wdl he mut^ive nil)K-i titan 
limoliaiHtius 

In tliii Arrirle, draft cvatioti ntlet art- oiimaied with lutcnJat-yrar dau. and unctiont we tuseJ on fiKat 
jt-ar tiata; the rvjsNKi rare* Uad the unction k'veti by an avtrafce o( 6 monrhi. Ttit-ic data are dtunl«d fuftlier 
at un.^H-HK iit/rti aivl ai4.(mi|unvin)c irit TI»e atutyiii twirt only i»-o tune ixiiods A tiinc lap 11 atuxiated 
with the iiienia o( any wxij^ »ynem rti|HMtding 10 an txirrnal than^e m the environinent The tstue o* 
timultamiiy in this iiiM«fKe d(-|iends on how (jiiitkly these rv-i(i*»nsei oicur Str note iympr^ In the pieient 
lau-. if a rt'«p<inM: octuti in the interval during which the varitibles are tneasured, the relationship would be 
litnultanoHJi /</ Ftir ciample. if draft e»asn»n rate* and untttnn level* were tneaiored over a to year periml. 
thv rrlatiorithip mtfiht well he timultaneiMii. MeasurmK the draft evatKMi rate on a (atenithit-yraf hasit ami 
wiHtxm k-\el mi a ItHat-yrar IUMI derreaM-t the pniKibiliiy ol liinultarkeiry alleitmg IIK rrvoNi. 1'othee«imi 
llut ihaiittr* in the cvaimn taie tkt tMH iiiriuemc uiHtions imputed within A tnunthl uf ihtMe ihan|tr«. ihr 
non-iimulianeiHU ettiinainm priKedurei uicd in th» analyut will nor leiMl to bits if there is no scnal 
«,ut(elrfiM>n in the data 

An a&vumprHHi of ntt irrial corrrlaium is crucial htf nuking (tmiisieni paranKter ettimates with n-^ret- 
»i«m anatyio tl crime raiet do have an ettrt t nn sanction levcU The results of tlif anilysis roniain some suj^pori 
Im this assiiinption, jw twit 1 19 infr^ Hint att.om|<anyinf: tt-it. but rwie that the ainimptMWis are necessary 
only tf the tiyp>Khrsii that (nine latei allrit »aniti«>n leveh has validity, l-.iamples of simultanfoul ettimaimn 

IHiKedureS uK-d in a tleterreiue tuntiKt are Ehttich, PartnifitlimM. mfirt note 7. and S|tM|uitl, mfr^ note 7 
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•III.  A MODF.L OF DRAFT KVASION 

Models of deterrence are generally" of the form 

<f =/(P. V). 

wheref is a measure of the crime rate, P is a measure of punishment, V isa 

vector of other variables which includes, for example, socio-cionomii 
variables, and/ represents the functional form of the model. 

Specifying a model of the determinants of q involves choosing a 
particular functional form (/), deciding which variables are the relevant 
measures of punishment (P) and specifying other variables to be included 

in (V).'^ The other variables are included to account for variations in the 
crime rate that are due to factors other than (he punishment variables.-^'* 

Consider the model 

1 = /(p.hf.t.t.yJ.o.r.t), 

where, for any jurisdiction: 

^ = the percentage of inductees who refuse to comply with an 
induction order, 

p = the probability of conviction in a draft evasion trial, 

j = the expected prison sentence in draft evasion cases that are 

not resolved prior to trial, 
n = the percent of population living in urban areas, 
i = the percent of population that is black, 

e = the median education of the population over age 2;, 

y = the median real family income, 
/ = the percent of the population classified as |H)or, 

0 = the percent of the population opposed to United Slates 
involvement in Viet Nam, 

r = a regional categorical variable, 
/ = a time categorical variable. 

In this analysis, the method of ordinary least squares regression^' is used to 

estimate parameters of the model, and in particular to determine the 
deterrent effect of the criminal sanctions, /> and J, on draft evasion rates. 

The justification for including most of the socio-economic variables in 

52. Sn, t.g,, Betier, ufrm note 3), u 177; FJirlKh. Mr/m aoc* 7. w )37, PiUicll. i»frs note 4. m 
t^•tr^ 

1).  The mrthiMl MMJ nlHXulc lor devrhipmK Mich mtjdrl* wr cxpUincd in cny huit nuntiinrUKl ICMI 
itt.ix.,A (kiLDRERoKii, i*pr« notr >4. a( i>6-ia7, J. JOHNSTON. 1*^* niKf 14. at iii.<»K 

U   W 
)^   5M notes n-9H imfrt MMJ •ccompwiyinn ttM. 
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deterrence models has been extensively developed elsewhere.^^ A measure 
uf political opinion about the Viet Nam war is included in this model 
because it is hypothesized that the political and social impact of the war 
may inRuence a draftee's willingness to submit to induction. A regional 
categorical variable is included to rcBect regional, cultural or political 
dilfcrences, and a time categorical variable is included to reflect a variety of 
time-related factors not s|>ecifically included in the mcxlel that may affect 
draft evasion rates.*' 

iV.  DATA AND VARIABLE ESTIMATION 

Although the data on draft evasion are better and more complete than 
the data on the crimes used in prior analyses, they still have limitations 
chat must be accounted for if the model is to ptovide a valid estimation of 
the deterrent effect of criminal sanctions on draft evasion. 

Prior to 1969. when a series of draft law reforms such as the lottery 
system came into effect, legal draft avoidance was possible by such means 
as scholastic deferments and draft-exempt employment.** The reforms 
reduced possibilities for legal avoidance,*' increasing the number of 
persons forced to make the decision whether to evade the draft. To the 

56. Srt. t ][.. A. Goii»rio«». i*^* niM* 34. at a 18-37; J- JOHNSTON, mprs note 34. ai 176-W). 
>7. IncliHlifift rath nnn-umttim varuhlc is an attrmpt 10 control lur liKinn thai nuy a(k\i huih 

sanction Irvch and nraiitm rair II unarttiunteJ for, suth fat tun wuukl ICMI tlir rrgmtiun to niimaii' a 
Spurious asKxiatMm that wouUI IHM IV fHlniivfiif a causal assoiiaikin brtwrrn ilrjfi rvasHin r^irs and wiHtKii 
Irvclt. Inclutiim iif ihcsr va(ial>lrfl twirwH hia« tlir ntimatn iH the aunctaiNtn U-iwifn WIHIMWI Irvt-U «H1 

draft cvasuni rairt, rvrn il ihcy havr nii dTt-ii tMi dialt evasion ratn. Sn.t.g., A. Ci«H nHLiK.kN. m^it iM>(r 24, 
}. >OHNS1TlN. la^tf note 34 

^H. Thr sfiiilrni and ot(u|iaiMiful drttrmmtt wrrc tntiHuird hy rmuiiw itfiWr- furc. Ottirr N». 
10,393, 16 fed, RcK. «;.H44 (19)1}. •« tfamJtJ ^ ticc. Urdrr No. io.)6j, ig Hd %tn f*.07>tiy^4> 
(uudcnt); Eiec. Order No. 11 ,)6o, )3 Fed Reg. 9.7H7 <iv67> (occupMional). TV Mtnlrnt deferment waa 

limirnl or expanded hy the nrcutive drparimeni at'coidinji to the need ft>r military manpuwrr For a 
chnifwilofty and diKusSHin uf rhe rrat'h arni (.HtTt uf the student deferment, see M. UscKM. Cj>N?iC«irTKiN. 
PiOTKST, ANi) SOCIAL (X>NFIICT 91-99 li'j7i) 

The impact uf ilte occupstHMiai and umlrnt delctmentt is indicaied in a Dclenie IVpartmeni study 
comparmg ihc draft cl.is»ihiatK>ns ol'all Itviiijc rrf;iitranit at five dares K-iwecn I9^^ and 19A6. In i(/<fi ilic 
student and oct'upatNNMI tlrfcrmenii actounted for 7.7'Jf and o.H7. respcittvcly, uf the ttHal numhei uf 
livHijt rrjfisirantt. Hrttrn-1/iMr AJmimntT,tifmm amj liptrMtnm t^iht SeUtlttr Sfi^r S}Hrm: lit^rtm/^% Rtfun th H»»te 
C^mrn. mm ArmniSm-mn. H«>tli CtmfC.. >d5es* 10,004 (t'/*''} (-unipareVtrctary <il tV<en»c Mclvin R. Land's 
Haiemeni in l*y>v (hat 4oCV- of all 19 year>uJds tank advaniane uf the student dt-fi-rmeni. Hran»Ki •« U.K. 
I4001 ^mj H.H. 140'} Btfvfuifif Sfmi^t Smb^mmm. M iht Ornfl »f iht llamif CMNW- M AnmrJ SiriKtl. yitl 
Cong,, ist Se». 4,^03 (t<y»9). The siudenr defernwni was phased out by a regulation resirKiing its use lu 
full-ume students wlto were puiwiiig hwlKltw «irgrces in IIK 1970-71 ataikniK year. }j C..f.R. S ^<*Ji•i^ 
<i.>73». 

Tlic graduate itudenr di k-tment was revoked at the same iimr jA h-<l. Reg l\,^^^ (1971) The 
ociupatiutwl defcrmeni griwially lidluwed iltis ptiase-oui polity front 1973-7 v. ai which limr rhe ilrlerment 
was entirely elirninafed.  ^K Fed. Reg.  i),6>6 (197 1). 

Draft evasKMi |iruseturi«n> nne with the mMituiiun of ihr kMiery system aiul the defennrni ph^c-uuis 
A trial hrgan m 1,744 draft evasion cases in ii^>. ilte year prHir to the institution *if the kMtery ThcnumUt 
of defendants tot this crime rtne fu 3,8 fi in 1970 and (leaked at 4.906 in 1973. the year delemirnti hir IKV 

srudents emk-d. lite number of ilelrndants deilined to 2,0'f\ tn 1974 These data are cuniained in a ihart 
de|Mcting ditpinifion and sentrming of all di-fimLints charged with violatifm uf the Selective Service An frum 
><>4>'74 in AUMINISTKATIVK Ornce OF Tlif llNiTMn STAIKS <JHIIITS, uiffra rMMe 47, at H-IO. 

)9. 5r* Special Message tu (Umgms IMI Reforming rhe Military t>wtt (May 1 ), i96<jt. Pun PAPt-lk 
)A^ (I97i>' Cmtgmstonal di-bd<e uvrr re|K-ahng ihe limit»tH*ns on the Ptesid«-nf's auih<kriiy lu esiahlnh a 
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extent the reforms were successful, data on draft evasion for the yenrs after 

1969 are free from problems caused by the possibility that those who faced 
draft evasion decisions were not representative of the general draft-a^e 

population.*** Therefore, this analysis uses only post-1970 data. The 
incidence of draft evasion ended for all practical purposes in 1972 with the 
termination of induction calls.*' Therefore, the study is limited todatafor 
2 years, 1970 and 1971 .*^ Since individual states are the smallest geograph- 
ical unit for wliich data on all variables are available, this study uses 
cross-sectional state data for the United States in the analysis.*^ 

r^ndufn irkttMm syWcm. whilr lutKrrneJ ftrimjril)r with rvJuiing the unccrtainitt-i (jcrd h) ilr.il( (anj 
•Kimbcn. ilso noird the need for HimjrMcinjf the ine^uiitn uicxi«trtl with defrrmmti irt Ht^r$mft m H R 
14001, wptm nocc )H, M 4.617. Doth occupaiional HKI Hudcni tMctmrnii were phMed out hrjtinninft in 

iv'^. C*mfm* )2 C.F.R. S •'ijj.ji (i94>9>rfW >i C.F.R. S i6Ji.J4 (lybylirirA >j C.f.R. S lAjiai 
(iy7i)tfW )2 C.F R, S i6ai.2) <I972). 

fo SumeevKkiKeof the diHuninf effect oTdelennctiis on the fepfeseni«ive tuturtuf the tkifi puul it 
ifHlicared l>y the nlutatiunjl lewrl uf ihote with ixcupaiiun«I defrrmrnis. DefrnK Dcjunmrni J«ia ((HlKSie 
ihjt malrt with collefge decrees were vastly overrepmenieJ tntunft hokJen of the (Kcupatmojl Jelrrmcnt 
Jtn MM- wf the AJmimtlfrntnm sm4 Oprr^mi tf tht Stimitw Sfntft SyHtm: Ht^ringt Sr/vrv thf H^fif C»mm a« AnnrJ 
itnim. iMfrs note )8. at 10,01 I, Thii itudy intticaied that less than i')h uf army inJiKtces were lulk-fe 
jtrijujtrs. /V.   lo.Oii. 

l>ita on the eJucattonal level ct those leavinji the armed aervket show that the percrniaf;e ul ihute with 
iiime rollcgc tnintn|( nearly doubled between 1968 *"<! I97i when over orw-fourth of thi>tr Irivmic the 
armed services had some rolleite bacltKtourtd. M USECM, tmprm note )8, at 97. Thii wtMiM irkJuatr ihat \n 
thr Ijte ityios, even prior 10 the lottery, many more coUe^-eduiaicd men were initiated into the military 
thin m previous years. Ofenrtent levels of m^les enrolled in iiutiiutiofis uf higher leaminjt, htiwcvtr. stayed 
at nearly the same prupun ion arrtong the enure male college-eniolleU population frum i96^>i» iv7o Hturumf 
itn AJmimtiir^lMm ^mJ O^Mnm tf iht Drs/t Lin:- litarimf^i Btftn tk* S^t^l Smi*wmm. M /AT fV^r ^y ih, llotitt 
CM>W   •« Arwtnf Smite, 91M <^^onjt., 2d Seu.   l2.6oi (1970I. 

The jteneral clintmaitiin of ihe student drferment atid the elimination of the ociupaiMmal ilrfrniirnr after 
thr lottery w«t ini>iiiutrd ttiouM have added many more educated |«-rtims to the draft ptiul  S*T mm- \Himf>ra 
Ihe iiKreaied etIiKatRinal rq>frsentiiiveneu in ihe draft |wol mMk it likHy that this jtruup m»rt thw-ly 
reptesentrd the ft'iM-ral population tif draft-a|te itidivtduab. 

ftl.  Set grm*^//) ntnr ^H i#/*r« 

Aj. Ilie availiihle data un cases terminated ctiver the period 1970 to 1975- Terminations alter i<;7 \ wcte 
IMC available. Evasion rates for 1972 were not taltulatcd betause the number of 1972 cases hied irnludrtl in 
•be available lerminaiinn data was substantially less than the itumber of all 1973 Aliniti ftir draft evaSHMl 
|<wMishcdby the Administrative Ofhcetif the Couns in 197), This dilfietrncc presumably results (rum ihi-bci 
ihM many of the 1972 fitinftf were itill pmdin/t after 197) The counts for 1970 and 1971 i(Mn)>artd muih 
m.we tl)rt*l)f with the published figures. In fiKat years 1970 and 197 1. respeilively. ^.712 and .(.^ VJ hlinj:s 
orre made for Selnttve Service vwbiiotu. AOHINISTRATIVE OntCt or THC UNITBO ST All's CtHiRTS, 
frm^HALOfFKNiitas IN UNITED STATES Din^RicT COURTS 1971. at 87 < 1975) By fiwal i97t. t.oHj arnl 
I.N71. te^pntivrly. IIIMJ K-en terminated. ThrtrfiKC, about lo'X of the hhnns are ntM imluded in thr lUia 
uKd in uur analysis S4m|»J«-s. 

To determiiie the eitcnt that variatHjns at ruts states in the proportion of tases not terminaird. aiwl 
ilirfef ire rwM irKludrd in the evasion count, might biaa the estimated laiKliun coefhtienii, the pn^vxtiim of 
14KS filed m •V7I hut nm icrminaied by 1973 in each state itKludrd in the analysis was turrrlaird with the 
latK-tiiini in rhar statr (Filirtjt infttrmatwrn by stair was rKM avaiUblr lor 1^70, the hlinjt )nii>inuti>Ht by Mate 
kit nfft was iil)(4ineil fti>m APMINISTIIATIVI! (>rr»CB or Ttil UNHKO STATE» Onilil». Ftivfaai Oiti.N- 
MIS IN THE UNl[f.uSlAlU l>lSTItlCT COURTS: 1971.1*^ ) The measure of probability of cunvntHHt usrd 
in the analysts was found in have a rtegligible conelation of .0)4 with the non-term mat Km rate, the rapevtrd 
HiitrfKe was found to have a lairly substantial negative correlation uf -.)4 with the prupuntiin of laM^s rMM 
irrmtnjtrd This is iroublrMMr>c because it suu{ms that higher senteiKes are aasuciatcd with a higher mirruie 
••f ihe evasion rate, an association whnh could alter the estinsate of the true drterteni effect lluwtvrr. siiKe 
thr in,Mt significant rrsulll of the atulysis pertain to the estimated association between pnJulolity uf 
i«mvKtion attd the evasion raic, M notet 107-111 imfrm and Mcompanying text, the ctMtelatiun uf th« 
eipMied sentence with the ntwi-termination rate is fKN of great cofK-em 

(^\. SitMe evasMMis are jwusceuied in the iirderal district m which the ofVnse occurred, the prrlerrcd 
sampling unit is the federal district. All fedrral districts, of which there are 89 in the )o states, are f;rt^rapftic 
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A. The Evasion Rate • 

Oneway to estimate the evasion rate in a particular year is to divide the 
number of "evaders" by the draft call in u state in that year.** An 
alternative denominator of the evasion rate, the entire draft age popula- 
tion, is not profxr since by hy|>orhesis only those draft-age individuals who 

actually receive an induction notice actually must confront the decision to 
evade.'"' <*onset]uenfly, the draft call in each state is used as the de- 
nominator in calculating the evasion rate.^^ 

There is some ambiguity in the term "draft evader." Those persons who 
refuse induction orders and are indicted for draft evasion can be categorized 
in three separate groups.*' Tlie first group is composed of those who had 
incontrovertible evidence that the Selective Service System had improperly 
classified them as eligible for induction into the armed services.** Exam- 
ples are |x*rsons for whom the Selective Service failed to follow required 
prcKedures for establishing a conscientious-objector classification,*' and 
those who were obviously entitled to medical deferment. Persons in this 
group never had to consider the possible sanctions for draft evasion and so 
should not be counted as true evaders.'" Persons in this group regularly 

uihilivtiitMitiil ii ktjir M«>mTvvr. ir»rn rcilK-f IIIMI lirtlrral tlittrHO, «rr ihc imjlliii fc<^>grii|<tiit unii IIK whtih 
Onifl <JM tijra wrrf avaiUhk 1 iH-rrlorr. rvaiHm mn (uultl mtt he rttinijicJ Ji (IK- smiKwIut mitrr iliM^ftrr- 
fiJUK level •>! the Ir(li-ra) tliunit Ihtnn iiain $% the unipling unir may |iuuiMy result in ^tUi^-'H*^**^ hnM-% in 
(he nnnumi umtKxt c(>rf>iiH-nts. The f«Krntial wf>ctiuni ciMilniodng an rvntlrt are cstiniaied hy uimji the 
tljifWKk- dvetitKi-i litr un<ii<»n% fattirr rhan die SMMtion in hit feJrral distrMt Sime a Sinfck IrtWr^l diMfKl 
IMJ jurnditfKifi over rhc tntire uatr in ly'l ofihr iil>iA-rv«tmm, antl two tcih-ral iliitncu ha«i jurittlKtion in 
an atkliliiMial   \i't iH il>e ultM-rvitiutti, IIK- a^rrftaiHm pnititemi are n»t |ii4lf;t-(1 in Iv trfMiui 

6^. Sinte the tilmji ul • rate iKturi MiK«n)(ieftil)' to the tnitid CVUKWI JnitNin. ilw-rr rruy he innH 
iruiturMy ininKitned by uiiii(( lUta an trluwla to ct>mply with an irHhutitm niMKe arul draft calK Imm the 
konir year Thii iiia«(urjty IIIN-4 nm ap|«-Ar Iti he HihsrMitwl, hnwrwer, Utauw- an mliifiiK-fii wj« iiW|iltt 
quukty iHHe i( Ut Jine a|t|Mri-iir that a tleiition ru refiiM- irKluciiaw) Sail hern maJe. Su xrmtrMif iMHrl \4-lT 
iMf*^ .mil ai<iHii|ianyin^ itsi 

f>^.  Sit ftmrra//} rMiii^  t )'<•> •*/''•' •">*' a<.i'iwn|tjnyinft trkt. 
<>t>    For A itrKri|ttMm itl ihru- daia. w-e mxe 7K i«/^« 
f>7 1 IK* |>ar<iiMNi iif IIK- pcrMMii wtxi relutrJ indiKiHMt intti (hn-e ftrtMipl ttnttt frutn diH~u»i>>ni 

iiKHcmin^ drjii t-vaden ilic aulhiin h«d with Selective S«rvi<e othiials, tinned Staie« atliimeyi who prtnC' 
iiind Selcitivt- Servite violaiiiini, and aidtnityi who defttuled draft evadcrt- 

Tlit' apiMrt-ni tirmnti •>! luhjeitivity m (hit rarcjtorujtKin 11 inuftnihtant, lirKC the modrl devek>p- 
mcnr, m tM>lti 7f>-77 iM/ra arul at(.iwii|Mnyinf( teal, h dt-ti^nnJ tn deal with the ambijcuity, and lilKT thr 
rt-v(dtt jre (H« alkxied hy ilte tatr){t>ri^4tiiin, tft note* i-y.)-\ 10 it/rs and .i«.ctim|'>anyinf> ie«t. 

(M    Oni' KHirti- in<titM*uihat (hit number may be very small   .Vrr N»te. iti/*rii rn»e 14, ai 37> ^ V* 
<H| Thi' uH- ofprtKcdural irrrfcidarii)' 10 eHipc the (riinmal sarKiNm h>r evasiiKt »! the Selciiivt Servne 

A*t hM twri-n ihjfMirri/td Jt "the main thi»rn for years in rhc snle of cftt-itive efifi>ririmnt of the (AJI' 

Knnu »t iht AJmtmiilfjIi-m ^mJOfiir^tMm »/ ihi Pr^i t^u: Itr^nixt Bffcrt fht Sfnul S^kamm wm ih* Pr^fi-f l^ 
Z/MTN <.'itww •* AntHtl f'l^ta. m/^^ n»»tt- Cm. at iJ.H7i (siaiiiiieni of WiliMm S Scsiionil Pnnedoral errii* hy 
IIK- U^tl biUrd «iu bhiiH-d as one ol thr iwu majiir rtasoxt ro Kcoont fitr dismissal of one-half of the nearly 
\ooci inilkimeod f<» drjfl evasion in I<J70. U. U 11.Hyft "Indeed, ... it would be rare, aher jcoiofi 
through jgivin iele\'iivc servuc lovtr sheet 'with • liite iiNKhcomb.' not toAnds»iie protedwai delett whuh 
a (oun having: no rnrhutiasm for drali aii case* mifcht cotKlude to be a substantive of pftjudKiaJ etn* 
viiiaiing the irKliuiHin pt<Kess or the order which the reftittrant was charfted with distiiryinfe " l<^ ** 
IJ.I*7\   iff w/i» Niiir. J*/v.i mHe \4. at   ^71-72 

70 Hok ap|>foAh (iitrt not imply an abseixe in tome initarKes of deep idroli>gii:al or othet prrsiMia) 
tiNnmitnH-nt j^jinti military Mtviie. raihrr it tneKly em|>ha«i/es theobfrttive (act that noce th»y Lnew thei* 
tasn «*iMikl lie dismissed S4tme persons never had tn consider thr potential taiH'tinns hH evuion 
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received pre-trial dismissals ac the request of the U.S. Attorney's office 
when the insubstantiality of the charges against them became known." 
Not all those who received pre-trial dismissals should be included in this 
category, however, because some persons whose cases were dismissed prior 
to trial may not have known at the time of their refusal to be inducted that 
the cases against them were so insubstantial as to warrant dismissal. Thus, 
at the time of their initial refusal, they intended to stand trial rather than 
submit to induction. 

The second group consists of those persons who recanted on their 
decisions to refuse to comply with the induction order and submitted for 
induction before a trial was held, and those whose cases were dismissed but 
who would have submitted for induction if their cases had nut been 
disniissed. Persons in this group may have changed their decisions to evade 
because they became aware of the possible sanctions for draft evasion 
through the government's efforts to inform them,^^ because they thought 
rhey might be able to obtain a dismissal on other grounds" or because they 
merely had been attempting to avoid induction as long as possible. By 
definition, alt persons in this group whose cases were dismissed prior to 
trial would have chosen to submit to induction rather than face a trial if 
that decision had been forced upon them.'* 

The final group is composed of those persons who weighed the alterna- 
tives and decided that the risk of a trial and possible sanctions was 
preferable to submitting to induction. It is with this group that this 
analysis is concerned, for this group was not deterred by the |x>ssible 
criminal sanctions fi)r their actions. There is some difficulty in deciding 
who should be included in this group. All persons whose cases were not 
dismissed prior to trial are included because these persons clearly chose to 
face the risks of a final judicial determination of their cases as an aliern^itive 
(o complying with the draft laws. However, those persons who would have 
been prepared to stand trial, but whose cases were dismissed prior to 
adjudication must also be included, since they too were not deterred by the 
threat of punishment." 

71    Str Notf. inftrg iMwc 54. at }71-7a. 
7J   S't rwKj-j ^4-^7 ufftrm and accompanying trie. 
1\ If n impiissihir tn diitinguiih in lh« data betwmi tholc taaet whKh wctc diimiMcd hcxauK ihr 

')trm,Un( Kid an if(in.clad case fot dismissal, and those whKh wttf dismissed when the case fiit disinisul was 
iwt HI ileat  in Nine, in^r^ rtiHe V4. at  ^7^   Str ^t* note 75 imfrm and accompan)rin|| teal. 

74- To (iMint any of these individuals as tnie evadets would n(M be pfuper sifKe Ihey were deierml by 
the hjnctiunt Off fot iifhet reaioni choae to submit to inductioti. 

7) There is the possibility that tonse petsons whose cases reached trial were certain of an acquittal in 
f>na] tdiudKaiion, and so should not be ifKluded in the true evader categOfy. The number of individuals in 
this tjteffury, if any. is pcvbiiHy ttrwll. Stt Note, ja^ia note 34. at J73-73 nn.91-98. Thus, the analysis is 
I'Nxrtntd With petsons who refused to comply with an induction order and whose state of mind was such that 
Ihey were willin/t to fpt to trial aftet having had an opportunity to consider possible utKiions fot refusing to 
"wnply Some of these pcrvms may have rcceivetl a dismissal in any event, but shtHitd nevertheless be iitt luded 
t*«auie they had decided that the fvMsible santliont for theit actions were low enough to tisk evading the 
Jt-fc; MMiv were not prepared to stand trial, and therefore tbould not be included. 
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The available data on the disposition of cases of persons >who were 
indicted for draft evasion, but subsequently received dismissals of the 
charges against them, do not reveal which persons were true evaders and 
were therefore prepared to stand trial, which persons were pressing claims 
that they were certain would lead to dismissal and who therefore did not 
have to consider the {potential sanctions for evasion, and which persons 
were merely trying to avoid induction as long as possible.'* In the study it 
is necessary to account for the ambiguity in the data over how many of the 
dismissals were "true evaders". Therefore, the study considers five differ- 
ent estimates of the actual number of true evaders in the dismissal popula- 
tion. The numerator of the evasion rate is the number of cases that actually 

proceeded to trial plus, respectively, 0%, 25%, 50%, 75%, and 100% of 
the cases dismissed prior to trial. The entire range of possibilities of the 
number of true evaders in the dismissal population is thus considered." 

The data for the number of draft evasion cases that proceeded to trial, 

76. TIK iKurl Ilk tm a «iU« ItKlf rdrtly )tivn thi-muun fiif a ditntisul irr t4**r,i»fra mnc U. ** ^^^ 
•.99. An numinalHtn iJ » tmjit, aful viry pitkMltly IMJUIXI. Mmph. f,f ijnr ifivi^(if;4liit kjjt f<> «n mfctrtKc 
tbM ipfirttKiiiur^ly half nf jll ,lttmisul» mtur wlim thr JttrtiJant mtvn iii njiwnii lo intttHtnin. ttnjhalfjir 
dltmikmj IvtauM ill pnjit>lur«t irrvri iir mt,lAt.« in lUkMlii Jilun by IIM: Skltttivc St-rvKr CMtHv  U. 

77 Intt-niivns iinfHH Ix- ubfrrvt.tl. M> II it int|>otuL>lr lu ^imify CK.Mcly the atitul nunilvr til Inir 
cvidrn The numhcf of frur rvjjrn. the nuin«faiof in thr cakulatHM ol thr rvaSMjn fare, u* mice A| uff* MJ 

accumpanyinft text, it (tivcn by the liillowinx trlaiionfhip: 

£. » T, + yO, 

whcfc 

£0 m numfarf uf iiuc tvmkn in piniJkiKKi /. nmt pcfiod f. 

Tfi •• nunilvr ut imliiimrMi filtol in fiHtttlNCimi/, itmv iwriinir, vhtcll iiltiwtrly 
were mti diwnitu-tl, 

00 * nunihrf t>l intticimmti f>\v»\ in |ufiiJit(MM>/. tiMc f, whirh uliitnaRly were 
icimiiuictl bjr diMmiMl brftirr final Kl|tMlic«t|un, 

y m pftifxinMMi uf true rvsikd m ihe ditmnHJ (lupulMKin   <Y tt nm JirtTlly 
otHCTifaMe.) 

Tlir MIIK- H( y w« »rl M o. tyj^, o ^u. o 75 MiJ I '» Id MHirttivr iri«lt til <IK iiMolrl   II j// tlir .liuiii«t<>li 
wwiU) havr l<mi williiifc (*• «rtnJ frwi. y "  f. t( mtne wimtA hnvr IvYti williii|t tti WMHI iri«l. y * o 

01 t««ir%c. if tht*if wrrrprntH)) wlwtkiirw with irljtivr t(-riaini)r (lut ilK-y «MHIIII \W «II)(IIIIOI in • itwl 
•n«J hoHc ncvff hjj lo iiMiixlrf M-rKXiOy the tMiHOuvii. irt iwXr 7^ i«^tf. then ihf MIIMI numl«-c i"f inK 
evMV-ri loulil be trti ihMi the minimum mimite of To SiiKC rhe number <>f prrkmi whoiwti- they vnukl t« 
HtfuiitrJ in frill t« likely very wnall. IM rwre 75 tm^j, (he emir mtrutluieti by tKM HCuunttnH lot ihit 
poMibility it minimal. 

The tame value of y is used in all sraitt and lime periods. This is probably a consetwative assumption in 
(hsi if y does vary acrou jurisdiciioru or time periods, the v»riai«ms are likely to be of the kirtd that will 
reduce the ms|tnifude of the estimated assnciation between evasion rates and sanctions Consider a Mate wh«e 
the iederal cuuns applied reUiively severe sanctions- A plausible speculation u that in luih a itaie. lef*' 
dismisuls of bue evaders are less than averafce. As a consequence, the true evasion rate in that stare will t* 
ovetsiainl l»y tp*i%K tlie MMK- valiw nf y •» m the orher le" severe iiare* Stmil-irly, the irur evaiion rate in • 
state with tmire lenient satKiKins aiul a Itifthci rate ul Jtsmiuals is likely 10 l<e undentatrd by mmK a uniloim 
value of y acrois states Thus, usinji the samr value of y for ill state* rtwlts in an vndentatemeM itf (he 
infliMfioc el sanciionB on evasion rate. 
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(he number of dismissals of draft evasion cases, and the sentences imposed 

on those found guilty were obtained from the records of the Administrative 
Office of the United States Courts." The Selective Service System pro- 
vided the data on the draft calls by states.'' 

B. SatKlion Mtaiuret 

The model considers two distinct variables as legal sanctions for draft 

evasion: (i) the proportion of defendants found guilty, and (2) the expected 
prison sentences for those who refused to comply with an induction order. 

The probability of conviction is included as a sanction variable distinct 

ftom the expected sentence because the stigma associated with a conviction 
may be itself a deterrent to the commission of crime.** Since draft evaders 

only rarely had prior criminal records,*' the stigma associated with convic- 
tion for a felony could be a major disincentive to evasion.*^ The expected 

sentence for all those who went to trial is used rather than the average 
sentence for those found guilty because it is hypothesized that a potential 

draft evader considers not only the penalty imposed on a convicted draft 

evader, but the probability that the penalty will be imposed.*' 

7K llw AJnimistrMivt OtlKe of the US Covm pruvidctj to the tuthon computer tipc Jait un ill 
titmiiul i«sei termiiwtR] in the leJettl (tHint. Each ivconj supplied included the exact charfie tol which the 
IIHIIVMIU«I was indtctnl. the tharite at the titne the case was tertninated (either by dismissal or Atul ad|udica> 
tiiinl. tlv dispmitam. dates of hlinji and lefmination. and if convKied, ihc tlelendant't ajje, race, sex and 
Mntcrur imposed. 

The data ate im hie with the authors. 
7«>- Copies nf these unpublished data may be t)btaitscd by writing to the authors. 
A). St* notes I3t-i3j im/r^ and acc<imp«nying text. 
It.  Federal law prultibited the induction t>f a convicted (elon. to U.S.C. S 904 (1769). 
tta. Stt note ia.t trnfr^ and as (ompanyinji text. 
it An iintonditiunal nieasuic liir the ex|mied sentrtKe tne«sute is based un a decision-theuretK niudel 

,4 dfaft evasion 
Su)>posc an individual is tunfrunted with a kMtery wliete he is luuiid guilty with peobability P^,, and if 

icuihy. beteteives a sententt5, with probability P,,or a sentcrtce 5^ with profaabtUiy P, i" 1 -P,. Ifhetsati 
tainted utility maximiief. then he will evaluate the loricry aa lulluwi; 

•lirrt: 

ftp; - r«|«xir>l Uiiuiility of chr iMirry, 

"(^ " diwf iliijr Mn^ly in i finding of guik, 

D,  * tlifuiility uf • *cnt«VKC 5, 

D, " diMiiliiir of • MrncAct S^ 

Thr diiuriliiict uf trarmcr, Ot and Oj. mpcctiwcfjr, wt weighted by the tJOCoftditiotMl prababilittn of 
'hfif impoiition. Pc '. wtd P^ ^* 

An individuiil nukcf the rvuion drciiion prior to rrt«l. Thcrtfbrr. the (>re-irit) wcighiinK it thr pruprt 
n(^i<d urilirjr ttiftrMirrij«iM)n i<f ihr ditutilum umriaicd with nth Mnttion I1if rapmnl-Mility «li«rac- 
•rtifjiMHt *lio induurfl IHM umuodtiiond MIKIKNI tnrttiurri ihoukJ be uiej in ttnmiiion Thr iixidnHinaJ 
•Miiwm mruum, P, (/ • I ,l> •i». howrver. tnrorporwed inio (be unconditionti mcMum. PcP,, UH) tu rhcy 
•wniinut lo h*^ an iniuencc. M intuition would wgfeti. A modrl which includn only ivcra^ Knimce in its 
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Tlie case di$|->osirIon informntion on the records provkletl by tl>e Ad- 
mintscracive Office of the United States Courts is used lor calculating 
sanction variables for each State."* The probability of conviction for each 
year is estimated as the proportion of convictions among the defendants 
who were tricxj in that year.*' The ex|iected sentence is calculated as the 
product of the probability of conviction and the average sentence given to 
those convicted.** 

C. Social and Economic Variabks 

The data for percent uf the population living in urban areas, percent of 
the population that is black, median education for persons over twenty- 
five, median real family income, and percentage of the population clas- 
sified as poor are taken directly from the state summary information of the 
United States Census for 1970." The 1971 values of these variables were 
obtained by extrapolating linearly (he trends in the variables between i960 
and 1970." 

D. Olhtr Variahla 

To avoid interpreting any time and regional diflfercnces in both evasion 
rates and sanction variables as an effect of the sanction levels on evasion 
rates, tune and regional categorical variables"* are included in some 
specifications of the model. The regions used for the regional categorical 
variables approximately corres|)ond to the regions of the United States used 
by professional pollsters in their classification of the states.'" 

ifirci^siMtn impliciil)' itsufiKt IIMI pramiicl dnft rvwjrri air mk.nrumi «i(h mf<«.i tu wnimif. thai it. 
that ra4h inaiginil unit di trnirtMr hu c*|uaJ diuiiilily. Moilrlf that itMliiaktl llir tarrtplr ruinutr itf iW 
mtmj nwtiuni ul the i«ttlriHr ititlnhtiiMNi(fC\^)>in m\\ Mate wfrr mimatrd (Titf irtiHitl ftt«intn>t is thr 
ra|wiinl V4I1K ill itir »(|iiatr iil the uiiii inr ) Tlic i-tlim4(rj a«uii ulnim wtir fiiuiMl luit in tir tmitlHjIh' 
tlKnihtwIit, tuKftnlinx litk nrulfahir iivi-f l)ir (it>t«twnt r.iiij{r iif.V A ilrtlitilc infHliMiiNi 1N1 thr riij(.tjli«|t 
brhaviof erf thr drah pnfiulaliim. howrvrr. il imf |Mi»»ihlr. ttmr a hif(h lOfrrUllim ill o,A^ hciw»«1 iha 
rspcttnj trnirmc anil £(5*) makn it Jil^ult to iqiaratc the rifeits 11^ thrac twu vafiahln. 

(t4   \tf tKKc 7Hu^r». 
»•,.  IJ. 
Ml.  .W notr Hi tmfrj, 
II7.   U S,   lliiafcAtl Of^aiK (.I.NMI\. I ItUKTT ANI* (IF*' Dut*  illlliK   l«)7J. at l-\\ Oi>7\) 
UN. llir 11(71 valiir liif raih vaiialik is ihr i>i7o VAIIIT II) llir vaimhlc aikltxl to >Msr-tntlh t4 the trtal 

thatinr m ihr vaiMhIr Inwii  itrfm In it|/.i    Ihii «hwi|ti- may la- jaiMiivr iir mftaliss- 
Hij A iairKMfN al vafialil*-. uf iluiliiiiy vatialik. it IMW that assiiiiir* a naliit- irf rillKt imr lit <rti> ami 1* 

intluilrj to rstimatr the Hlr\l 0* the |«m«-n<a of absimf irf ihf sarialtk l>if riain|>lr. their atr ihiw 
tatrgofiial vatiahks (k^iitnnl to tafturr n-|{iuoal rlltsts hif an f4>srrvaiiiin in a state in ilir MiiUrsf leicaai 
the miOwntrrfi reftiotlal calrniuiial aasumrs a value «< one aftj all othrt fe^iiinal 14te)cirfii at vatiaMrs astuint 
values iif fetii, so that any ellerl on thr ilfalt evasion rale associatesi wiih the mKl»csicfo fe^am will I* 
frfleifed in the cnefhcieni iil this vafiahir l-of a mmr oimplete JiKussiitn of caiej{i»iial vsriahles. llwit •*« 
an«l iiilefpfeiJtiiHi, ice A   tiiii fsMf Kt.ra. i«^« IMMr f.|. at f IK.S17 or j  J<illNM>N. ia^.j iwne 24. It ilN-ll 

t^i (ijlliip tdviilrs ihr imiiiiry iiim liair frftnms MHIIIH-III, <a\iiiii. iiii>l«i,i( in 4n<l uiviiin In thn 
MuJy, lalejtutiial vatiaiilrs. i,« mKe Nij inpfu. air OHIIHIIII lot the siHillH'rii. taMifii. ainl Mini'stvii in iif;Kai. 

so that the teicfessMm iiwlhi irnis, ul the latrjcoffKal variatikt. l#f mne yj f^*. rs-Htst thr tTjeHMsal dilleteSKtt 
fclative to llic svrsietn rr|{ion, ij. 
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Because (Jifterences among states in their citizens' attitudes regarding 
the morality of the Viet Nam war could influence draft evasion rates/a 
measure of these attitudes in each state is included in the model.^' It is 
dilhcult to find fully satisfactory data that reflect these attitudes.*^ Data 
from public opinion polls are one possible source of this information,'^ but 
the Gallup Poll for the years 1970 and 1971 included no questions dealing 
directly with the morality of the Viet Nam war. One question that was 
asked, however, contains some information about the public's attitude 
about the morality of the war: "In view of the developments since we 
entered the fighting in Vietnam, do you think that the U.S. made a 
mistake sending troops to fight in Vietnam?" The percentage of "yes" 
answers to this question in each state provides the public attitude variable 
for the model.'^ 

V, MODEL ESTIMATION AND RESULTS 

Regression analysis is used to estimate the association between the 
sanctions and the evasion rates.'' Regression analysis cannot establish 
causal relationships.'* It can only provide estimates of the magnitude and 

t>i Tht hypufhnis M rhai aciiiiKln ^<out ihc fnoraluy o/ the wmr couU have • ugniAcam impKi on an 
•oJivMJual'i chuKc of ivhvihfr or run ro evaJc rhc Jr*fi. Incluiiun of a public optnion wtaMc M an aitnnpc co 
J«IMJ inirfpminji th» impact si an rficcc uf t»n(iH>m on the evasion rate. 

t}i. Acontmt anatytit of the tune of atiKln aiul the niiiorial ofxnKmi in the k«din|| ncwtpaprritif each 
tiMt hit aiiKtMin abtnit llie morality of the war wai rnnii<kK«l This apftfoach wat rrjettrU bcCauw any 
iM-jtttir in devrliipeiJ would he KttrJ inherently on many arbitrsry auuniptiotu and «ouU leave too mu<h 
iMHn tu( lubjrtiive iudjcmrru*. 

•}\ There are. hiiwevt-t, rmuidrnihle limiiaiHtns in ui(n|t this data Gallup polls are iwc lufficicnily 
biKr iM)f appnt)Huiely nraiifirJ lo rtiimate uaiewiile opinion directly hum the poll data A ptoiedure hAt 
tern •Irvekipnl dir •ynihoiiinn sialrwide optniim from rejt*onal dbia Stf R. W|»VI, PUBLIC IHJUCY 
I'fei II aiM.M IN tMK STATES (i*J7t> (Inttitute ol Public Adminittraiion. Indiana Univenity). lYiai ffuie- 
dw'i <*«» uu-il lirr dtfvrliipinft the iximates of IXIHIH u|>«niun by iiaie 

•>4 An 4lh(mjtive re)<ly to ihii qursiiun nertl mtf imply belief (hat U S. mvolvemeni in the Vietnam 
•4t «j, imntufal An alhiifutivt antwer ciHitd timply reflect duappotnintrni that the wai «r«i nut fP^ng •rell 
llirrr n rviilrmc. bowt-vrr. thai jfiirmaiive rrt|xinv.i wctr unmitty ai*i«.iiiicJ with a rM-|caiive view un ihe 
iivjiiy ul U.S. invfilvrnienr. The ' miuake" i|ue>tH«i wai alwi aakni in July. I9'>7. and the (jueutun. "Uu 
>>u Ulirvr thai ll.S inviilvriiK'nt in Vietnam » nM>r«l'" was a^ed m A|>nl, 1967 lite mrta-ttaie tucrela- 
iM'n »t «i(itnuii«e fvplM-i to the«e iwu quettHint n -o ^H. Thii ttrunn nenaiivc correhfion Mijueiti that ihc 
ni»iAc ' i|ue«iK>n may he a rravmably adet^uate Mibwiiute (or the drftrcd mural uptniun variable. 

Thr ihi>nt(imin|(s o( the opinion variable nuy he mitijtated to lume nteni by the inclusion of the other 
i^i) t^nifmn varublet The •ncKvecurtomK. regional and lirT>e variable* used in the rrmdel may also reflect 
pwMh jfiriudrt alHiut the wai 

'f\ Ri>:n»iitMi aitjily«» ii a luiic ic^hnKtur nf siaitHical CMimattun treated m detail in all «tMM4nerfK 

a)»>liii.>t( Utn ti^nlHtiiiii fiv.f X . A. (*OLnil»:iit.l^li,fj^rf iMHe i4.at *y<-Jit.) J(>MN«ttiN. la^^ iwiie 
14 ^ tt\-^t\t Otdiiidfy kaM »>|iMm trjimiNNi MMlyti*. iiard in thii Aiink, |Hiivi>lrs MI niinuir ol ihr 
rtUiNMiUMp l^^wrttt a ilr|i«.-ntlmi variable (the drali rvatiuo rate), and wveial iiuleimuieni van^h-s tihe 
ui»t«-«i anil "(Hhcr" varuhlrt) The rttimared rebiMmshipt are gi«^ «• a lurlTicient for ea(.h independrni 
»«i>«Mt iHii nikntt (he 4SWHiai(oti between the iinlrpriHleni variable and the tiependrnt variable The 
•> i.-iii««<*Wi»l atortfKirnt tt-flccis the siren|;th of the aiMxiariutu bciweet* the dependent and ihe indrpetKieni 
.<i.^4<. fhr Mftn of the coethcient indicaies the dimnoo of the aisoCiatiiwi 

Htf:m\iim anbilysit aho pruvulct an estimate ut the "statiftiiral" ti|tniAiance of an astociatHMt—that a, it 
r'-n.l«* jn viMiniic iif hitw likdy Ihr rviiiiiaieil att** umm reiuirt fr.im IIMIKC vmriatmot in llie de|vivilem 
•^ I Mi.li|4iiil>iii vxitaltki. r^thrr thjii (DHH a liuf 4«M«iaiMHi. Stt mne 1 lu tm/r,t. 

•f    llr|:ftssi(Mt a>Mly«ii imhiju-s imly the ptcMtHc or abseiKC of a staiuiical nsociMtun between 
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scacisrical significance of associations between a "depenilenc" variable and 

each "independent" variable.'^ Whether associations indicate causation is 
a matter of judj*ment. When non-experimental data are used in an 
analysis, extreme care in making those judgments is necessary.'* 

The data described in the previous section provided state-by-state 
estimates in two time periods for each variable." Each of five estimates of 
the evasion rate, reflecting different panitions of dismissals among true 
evaders and non-evaders,'**° is used in four different model specifications. 
Each model specification includes all the social and economic variables, 
and the public opinion variables. The four model specifications differ only 
in whether tlie regional and time categorical variables are individually 

included or not."*' 
There is no theoretical basis for choosing the functional form'®' relat- 

ing evasion rates to the independent variables. In order to test the sensitiv- 

y7. Sft note 9) i*/»r^ 
>^. Oivrn a uainiHAl utociction hctwrtw fwo vtrublei. x tndy, if it nrvrt crrtun frofn (hr rrjt'mton 

anslyMS aliM»c wttcrhcr ih«njcn in vmruhki ciusr ubsrrvrdchanfcn in ntubtcy, whrthrrdunfirs in vMnHr 
y («uw chjnjert in vanjblr x. nt whrthn thanf^n in tumt ihifd nruhlr t cainr chanftrt in txHh nnablc x aiJ 
vsriiikir ) CauutHNi mitti br in^n-tl fnwn an riammarion of rstrmal information abour the rrlanonihift 
amtm^ ihr vanahln 

In rtprfimnital wfu^i'ins. rwv ((niupf. rtfuivstmi 10 all mfKti. arr cmtrd by a ranJumitcd |wixm. 
OnCf:riiup(ihmpctim<-nial j(roup> » "fmtrJ"; the either group(thr rontml ntfMp) » not If iheevfrritnrat 
ti pniperly rkrcitrrO. ihr unly tyttettutK; tliffeiTfitn betvccn the grouft arc due to the "ttcatmmi". and it n 
trmtimjMe tu mfrr thai (he diffrrefKn arr in fact tMmmJ by the tmtment. Swrh an inferrnrc b not lo r»4ly 
made when the data arr iMn-experimrrMal. 

99. 5«r iKJtcs Tfl-79 ia|^4 and «rcotnp«nying mi. The tiatea •ith imaller populationft haw very Ir* 
terminatMinft in any year, to they do twt provide tullktrnt data for tomputing with precition the tanciMM 
vartahln. All itjiei wtth trwer than ten terminalRMU in a year were excluded from the tampir, Thil eicludtd 
roughly half the usrrs. leavinit a total of fifty-three obaervatiOAi for the two yean uaed in the arulytn. 
Twenry-four itarei, irpmmiinK Hof- uf the 1970 US- population, arete itKluded tn the data forborh yean. 
Twenty-one tratrt were in neither sampte; 6ve were included only in me year. State* includrd for both 1970 
artd 1971 were- CaliftMnia (Wetretn). Colorado (Wnrrm). Florida (Snuthrtn), Orttitia (SiMithenO. IIIUMM 

(Mnlweu), Indiana (Mwlwesi), Kaniiii (Midweit), Louisiana <Southrrn), Marylaml (Snulhrrn), Mwhiic'i 
(Mitlwdtl, Mimteaota iMidwnt), Mitviuri (Midwesi), New Jrrtey (liitirtn). New Vwk ll-ASiem), Niwili 
Can>lina (Vnithrm), (NimlMidwetl), Orrifon <Wettern), IVnntylvania (|-i.«iem>, Suuih Cjintlina (Soutlvni), 
TerwietMT (Siwilierti). Inn (SiNitlM-tiO, Viijiinia (SiMithrtn), WMhin^Mmi (Wrriem). MHI WiMimun (Mid- 
weMi S««m imtutlrti f>if 4Nily 197(1 wrrr AUtwiita lSuurhem> and (H.l.ilHMna (Suiilirin) Si«tr> iraluik^ *•" 
only 1971 were luwa <MiJwru), MaiuKhuvttt (Eauern), artd New 11am(>shire (EatMcrn). 

100 Stf mrtc 77 i*^j and j<ti>inp4nyin|( remt. 
101.   SfHMhtally, the model iptvihtaiMinf aiet 

f •/(/.i.a.*,/.>./.a.r„r^.r,./) 

where the variahtet arr thiwe nivm in Sctfion III uf thil Artirlr. at note ^t M^<«. arkd r,, r*., and r are 
letpeciively raitem. midwettem, and MMihrm regiunaJ catejt<>rical varmblev, r 11 a iimc categorical vati^falr. 
and/ n an ordinary linear turn ol the variahln  5r< note S9 tmprs artd accompanying mi. 

loj A Kiiii kn t hunting among furKtmna! formi might nttt where mmnhing riHire i> know* M 
•uspntrd) about the nuihrmatwal nature of ihr drpctHjetKy. In the toriaj xirfKn, unlike the natitfjl 
Ktencri. H it rarely |«>Hible tu tpn ity the functional relationthipc between the phc-ffomenun and it* cauwt 
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ity'°* of the results to alternative forms, two were selected: (1) draft 
evasion race as a linear sum of the independent variables'^^ and (2) a 
logistic transformation'^^ of draft evasion rate as a linear sum of the 
independent variables. 

In sum, five different possibilities for the evasion rate are used in four 
separate model specifications of draft evasion in each of two functional 
forms, for a total of 40 different regressions. Since there is no theoretical 
way to determine which of the regressions best measure the association 

103. For thr mmt pan. prc¥ioiu ton cftht drterrrnct hypothetit tii¥e not tetrcd (ot tenttimiy 10 
fuiKtioft*) (bfini. 5«v Ntiiin. ttfrs note 7- 

The impontncr of irsrinK for Tunciiontl form can be wen hy conrrasting two ment uujies Ehriich. 
DtUrmt E^rii. t»frm ftote ). tprcified the htHntci«le rate as a multtplHaiive funtimn of a varirty of iacH>- 
veonumk. «icinof(raphic and unciKin variablet and found a siatiukally tignifirant, tM note no i^a, 
nrjt«ivc auociaiton brfwrm hotnicMle rates and the probabitiijr of eiecution. which he tnterpreird a* evidence 
of a deterrent effect of cafntal punishment. Two btrt Niveitigations faflrd lo And tuch a ne|taiiw« asiociatMn 
when the homicide rate was specified at a linear fuiKtion of these same variables. P. Passell & J. Taylor. The 
Deterrent Etfitct of Capital Punishnwnt: Another View (March 197)) (unpublished Columbia University 
DtscuttRMi Paper 74-7^09), wtprmitJ m Reply Brief for Petitioner at Apfiertdii E, Fowler v. North Carulina, 
96 S C(, )2i) (1976) (M«».>; Bowers & Pierce, tmfrm note ), at 199. Su grmtrmJiy Ysk LMW Jtmrnml 
Symposium, tm^s note 4. 

104. Theassumcdrrlaiioftshipisofthcf(>rmV<*tffJi,'f«,jr4'4-... -ftfA.where>*itthcdrpettdentvariablr, 
s>, xt..jtn arc thr mdrpcndent variables, and*,, s^..^^ are the csiifnaicd rtgrcuion coeliicients 5«r A. 
(iOLDBF.RCF.l. tmpr^ note 24. 11 i)6-)7; }. JOHNSTON, ufrm note 24, at 113-2). 

•O). The kiftistic iranslbrniatitm it; 

(a)       Ltf) - /• -^ 
'f 

In rontrat to f. which it bounded in chc imct«al (0,1). attd which nMy udkt biaart m parameter 
tstimttes thereby, NettovB AND PRUS, UNIVAMATB AND MULTIVAKIATB UX«-LJNIAB AND LOGISTIC 

HooCLS<l97))<RandCorp ). the logtsiK traruformation is not hounded and varies rrccn(-*. + °c) over the 
ringe off. The logic of using this transformation may be understood by conaidcring the fblfowii^ functioad 
rrUtKHiihip between f and its detefminantt: 

where: 

X ~ (f ilf) vector of independent variablrft, 

9 ~ (JC I /) vector of paramctm. 

In this form, f is ttill a probability, since (b) varies between (0.1). U h abo moiMMonic wiih «iy it. 
miut. fof esamplc, if X were the expected lemence and attuminc 9 it ncgaiivc, then }iaa^et lentenca would 
Ktuk in tower evuioA rates.) Now, it Ibttowt from (b) that: 

I -f - 
i+t" 

Tilling the isMural logarithm of ihr ratio of cquMioii (b) 10 ctguMioo te), «t feod: 

The trft-htiwJ side of equation (d) if in the form of the inntformation given in (a), atid the right-hand tide of 
Ul) IS linear and to may be euimated by linear regression. 

The fuACliun m (b) it called the "bgit' function. Followiftg its tuccettful UK in modelling individual 
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between draft evasion rates and criminal sanction levels,'"* the results of 
the regressions must be carefully compared and analyzed for the sensitivity 
of estimated deterrent elfccts under diHTerent specifications of the model. If 
the results are found to be consistent under difTerent specifications, then 
conclusions can be drawn with greater confidence. Complete results of the 
regressions are presented in the Appendix. 

Since the magnitude of a regression cocflficient depends on the units in 
which the variables are measured, it is difficult to make meaningful direct 
comparisons of the coefficients of the variables in the various regressions. 
To avoid this difficulty, an "elasticity" — defined as the percentage change 
in the dependent crime level variable asscxiated with a one percent change 
in an independent variable — is calculated for each sanction variable. "*' 
Thus defined, the "expected sentence elasticity" and the "probability of 
conviction elasticity" are insensitive to the units in which the variables are 

measured, and therefore provide useful measures for comparing the results 
of the regressions. "* 

choice bHuvior in luth trt*% as ctioKr of transfnniCKMi modr. t.g., S. WAINBI. STOCHASTIC CHOH.a or 
MODC IN URBAN TRAVCL: A STtiov IN BINARY ClKMCe (19A2), and collrgc ihokr. HV Kohn, Muidti A 
Mundrll. Am Em^intsJ fitMiriftffMw tf Fttttn Vint ln/tmmt Ctihgt C«r«f Bik^vnr,—ANNALS OP ECON ft 
Sac. MiASURKMSNT—<fbnh(OiTiin|:). ihif BriKlr u%umn chat ihr piobabitiiy ol rvuMin hillows ihr logiMK 
funciKjn. 

106. Sn ilmra/ly noln 9)-9A u^m and accofnpanyinft tni 
107. Fufrumpir. if thccBlimaicd model nof the AiTRi f "',/+'j/ic whrrrf it rhervMiOA raM.^if 

rhr pratiahilily ut uinvHtiun ami i<, it the rapcrirj imlrTMT ffiven a convKTiuii 0"*i<./). and m, and «« 
rarcviivcly are ilia rtliinarrdiuHlitirniaur/ andj Itim. tor the linear form. Ihe rlaAiniiy ul ihe evaiion fjic 
with reified 10 the pn4iability u< iiaiviniaa, Cf. and the elaslKtly of Ihc c««a«M faae witli itapcri 10 iltf 
ei|i«cted •cnicme raie. E,, wuuU h: lakulaled at fuUowa: 

I.)   t,.^ « 

•here. 

'f          ** 
MI dcnwinvt of f with m|>nt MI ^ ami f^.  PMIMJ Jt»iiWi»» •> • 

nutbriiMtHal cipmiKMi rrptcsmiinfi ihr rhanjtn in oac vsrisl4r tf) uKKiMtJ wiih wi ahiolutr dwn|cr m 
MMlhrT variable<^ ^'i^* *»tih«ll ulhrt varitl>ln fcinumnf unili«jt|tn] A LKui(|r mi i«ii be Miu«t|<liUirtlbiF 
tthanjtrinfitlirr/Df if^  Toravninc (hr rifrti on f of a uaii change ini unly, hoUinn/ conMUii, ihc(.h«nfcc 

mutl tw Ht'umplitfinl thiuunh • duitur in i^ . Thui. C, iiialtuUirtl M « lu«utMin<4     -   Thr (tMtnuUtMMi trf 

fhr mcMlrl. howfvtr. rcquim thjt a unit chanitc *nf will iJin aflni i, w ilu( ttUxt mu*i he incluiird m f.f 
Fiinhrt afulfvui lucusn on thr rflrcttonf (rum thr stiftmattutioti rfflrct mnuutttl Ky s,iw\yy. HulttplKatMja 

of the partial dcrivaitvn hrrt bf- - (ot ~ ) mJtn thu chaiiftr thr ptnrmimgt change m f uK^taird with a unit 
pmtmtiip change m f (ot i^).      '        * 

Obvioutljr. thr rbKicity cuukJ br frnutivr to the pointt at whirh/. i^^ aitd y are mrauirrJ. ao thai tart 
muM br rirtiiKtl in Mitmptinn ti> ute ihr umr vahie of an rlsMKiijr over latftr rsnxn i>( vanaMn 

loH 1hM i«, »HKr rtjtfKiim *rr out inHiicntnl by thr uniti in whuh IIK VMI^^ITS «fc inrjauiftj. (he 
rffrcti of dillrtmi tWAkl iprcilKatHXM anj modrl formt can hr asicsard by C(»n|karii^ claMkitio. Suth an 
aiirttmmt is not puuiblr by directly com(iarin|t the rorAcientt tlwmirlvn 
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Table I ^ivcsthe coefficients and elasticities of the sanction measures 
for the two functional furms and the four model specifications, with 
half the cases dismissed prior to trial counted as cases of true evasion. '"* 
The dominant feature of the results in Table i is the consistently sig- 
nificant"" negative association between the evasion rate and probiibility of 
conviction, and the insensitivity of this ass(x;iation to changes in model 
specification and functional form. The probability of conviction elasticities 
are of uniformly larger magnitude"' than the expected sentence elas- 
ticities. The latter are unstable and statistically significant only when the 
time categorical variable is absent from the specification. 

The coefficients of the probability of conviction decrease monotoni- 
cally"^ with the percentage of nondismissal cases counted as evaders."' 
Therefore, the sensitivity of the results to the percentage of nondismissal 
cases counted as evaders can be examined by comparing the elasticities at 
the extreme values of this percentage. Table 2 presents the probability of 
conviction elasticities for the two functional forms in each o( the four 
model specifications, for both 0% and 100% inclusion of nondismissal 
cases as true evaders. Examination of the table reveals that the elasticities 
arc relatively insensitive to the percentage of nondismissal cases counted as 
evaders. The difference between the mean value of the probability of 
conviction elasticities, across all model specifications and forms, where 

100% of the nondismissal cases are counted as evaders, and the same mean 
value where 0% are counted, is 6%. Also, the absolute magnitude of the 
probability of conviction elasticities declini-s on aver.igc 7% when the 
regional categorical variables are included in the regressions comgiarL-d to 
when the regional categorical variables are not included. It tlicritore can be 
concluded that these factors do not greatly influence the association be- 
tween draft evasion and sanction levels. 

iCH|   lYtcanalytit coniKJen five pmsibilitinof (h« number of mdcn. Sit noie 7J tafru and MCOmpMiy* 

110 In U4(i)tK«l inalyiil. ihrtr i> alwtp • ctifHrrn with whether en iihiervrU MWHUIHMI ii "iittiiti- 
iMf tifcnituaitl"—lti«r IS, whether the MUH iMtun ttuly evitft m •* limply • teMili iif tjiMJiim tintiiMiMini in 
the il^ia All iibu-rvatwm if "tlitistitally kijtmliiMii" when the pti4>4bihty ihjl il iiniKI \t»n intiiireil l^rely 
h ihjmr It lulfHleiitly tmall. aikl « |«ilMbilily ill )^ ur hit it jienenlly tr^jtileJ «t ti|(nilKaiit A 
it«liUK4l mcatuiT lallej « "t.UMiltic" i» ulctj to cskuloic the pn^vibtlitf that an ubiervatMin ciiuM have 
wiunt^ by (iMmt When the rtujtnitiide uf the t-ttatittic n Itirjter than 1.6^ in a "ime-tailej" left, the 
(kante ih*i an ulifetvaiiiiti mrurreii by ihanie i* leu than y1    Sn. r.f., J   JtMiNSION. i«/>«rf nutr 14. at 

III. All rIatlirilieiiiiKuiaedateneftativc. Oitcuuionuf the ma)tnitujc ol elutk'iiiel in ihe tear ti with 
tttirrmeonly to «^*a/»r# magnitude (thai 11. the fixe of the number, without reftanj to whether the numbet tl 
(«niii,eur nejlarivcl. Henec. aneUstkilyof-3.00 is retettnl to ai havjn|[f rearer ntiaftnitude rhan an elaatkity 
U .| >o 

I It One variable is said ro derrease monutonically with another variable when chanxes in the hrst 
>aii«hle are always assiviared wirh changes in rhe tippoaire dire\lion in rhc orlier variable TItli 11. when ime 
i^rvAirs, rlie iither detreases. Thus, only ihc eatiemc values ul y, o9> and mull', ate neexjetl in covet the 
miuc tanjte ul variatHMU ul f due tu y. Intctmcdutc values U y wuukJ far aSMKiaicd with inremicdiare values 

I M   in nores 79 rafrtf and actompanyinit rear 
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TABI.K 1—ESTIMATED COEI'-KKJIENTS ANI> TSTATISl ICS AND 
ELASTICITIES OF PROBABILITY OF CONVICTION AND 

EXPECTED SENTENCE SANCTION VARIABLES 
WHERE HALF THE DISMISSALS ARE 

COUNTED AS E>'ADERS(y = .50) 

Liiieur Fumi 

Prululiilily 
of Cotivicliun 

Prolxihilily of 

Cunvictiuii Ebslicily 

Expected Sentence 

Expected Sentence 
Eliulicily 

Prulwliility 

ul'ConvKiioii 

I'rulNihility M 

Conviction Elosticlly 

Expected Sentence 

Eipedol Srnleiwv 
Elioliclty 

Repoiij]        HrgiDiiitl 
iind Time       liul No Time 
Vu|-i;il>li*%        ViiriaUle 

Time litit No Time or 
No lU'giotiAl      Rvgionvl 
Viiri;ili)c VumMes 

•.47S « ur* 
(-2.59)« 

.542 I I0-» 
(-2.45) 

.4.'i6 X 10' 
(-1.86) 

-.5011 io-» 
<-1.92) 

-1.62t 2.20 -1.74 -2.17 

.125 X 10-' 
(58) 

-.391 X 10-» 
(-1.76) 

-. 153 X lO-» 
(-54) 

-.552 X 10-* 
(-2.11) 

.078 -.25 -.10 -.36 

fftcpniial Ret(ioiuil Time Init No Time or 
and Tiiiie      hut Nu Time     No ncgioiiul     RcKiotuI 
Vttriiil>U''S       VariuKle Variable Variables 

-.131 « lO-* 
(-1.82) 

•. Ififi I 10-* 
(•1.75) 

-.14,% X W 
(-1.66) 

•IfiOx lO-" 
(l.tiO) 

-123 -1.68 -1.29 •1 79 

.676 X 10-« 
(.77) 

-.178 1 I0-' 
(-1.87) 

-.406 X 10-» 
(-.40) 

-.234 I 10' 
(-236) 

.10 -.28 -OKI -.36 

*Niiinlicr» In porrnllirw% arc t-italittkn ktr ihr Fslimafrtl Oif.ffiiitr** 
tKliuliiHIii't are ciiinpiilrd at tliv mean values of CM'h varialtlr. 

The elasticities of the evasion rate are appreciably influenced by the 
functional form of the moilcl specification. Table 2 also shows that use uf 
the logistic form in each model reduces the mean value of the magnitude of 
the probability of conviction elasticities by approximately 23% compaieJ 
to when the linear form is used. Since there is no theoretical or empirical 
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basis for choosinfj between forms,'' * the consideration ofalternative forms 
provides merely a basis for estimating a possible range for the probability of 
conviction elasticity. Even with the conservative estimates provided by the 
logistic form, the probability of conviction elasticity has a mean value of 
-I.) I. The mean value of this elasticity in the regressions using the linear 
form is -1.95- 

The ittclusion of the time categorical variable decreases the magnitude 
of the probability of conviction elasticity by approximately 36% compared 
(o the magnitude of this elasticity in regressions that do not include the 
time categorical variable. 

TABLE   i—PROBABIUTY   OF   CONVICTION    ELASTICITIES 

Time Variable 
Omitted 

Time Variable 
Included 

Regional 
Variables 
Omitted 

Regional 
Variables 
Included 

Regional 
Variables 
Omitted 

Regiimai 
Variables 
Imluded 

Linear 
Fonn 

No 
Dismissals 
Counted As 
Evaders (y-0) 

-2.20 -2.20 -1.82 -1.65 

All 
Dismissals 
Counted As 
Kvaders (y-l) 

-2.16 -2.20 -1.70 -161 

IxjK'stic 
Form 

No 
Dismissals 
<>iuiited As 
Evaders (-y-O) 

-1.89 -1.78 -1.50 -1.20 

All 
Dismissals 
Counted As 
Evwivrs (y»I) 

-I.T7 -1.67 •1.28 -1.00 

Overall Mean: 
Mrun F.fl^-tfl (if Factors: 

All DivinlvMili Counted u ICvadera 
(Vs. No Diunissab Counted as Evaders): 

ReKional VarlaMes Included 
(V>. Itenlnnal Variables Omitted): 

LoKi'^lic Fcirm (Vs. Linear Form): 
TinK* Variiibli' Included 

(Vs. Time Variilile Omilted): 

-1.73 

.11 

.13 

.44 

.51 

• 14- Sn unMvmll) notes yH A lOj mpr^. 
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In iittcrnptrn^ to identity the major sources of variation due to the time 
variable, it is insi^fitful to note that the probability of conviction variable 
apfx-ars twice in each regression, once explicitly as a sjiccified sanction 
variable, and once implicitly as a multiplicative factor in the ex|K'Ctcd 
sentence sanction variable. "' It is possible to partition the probability of 
conviction elasticity into two components: one that rellccts the effects of 
the probability of conviction on the c-xpected sentence, and one that reflects 
simply the independent effects of the |x>ssibility of conviction for draft 
evasion, rc^ardlcssof the sentence, if any, imjxjsed — a "stigma" compo- 
nent."* For the linear functional form of the model, the partition of 
probability of conviciton elasticity is: 

_ £:P + file/' E, 

For the logistic functional form: . 

where q is the evasion rate, p is the probability of conviction sanction 

11^ The eipciic*! wnrmcv vmn«l>4« is the icnimcf conditiuiul upon convkctun multiplied by <h« 
fHobflhility nf cutivictioa. Sr* notvY fli-K) im^s IAJ acLumpanyinc tcit. 

116 llw feim "tii/tm* ' ortjgina(c<t with ihc Crr*ki, who uitj it to tcfct to bixJily wf^tn that rEposcd 
tumrthiAK unusual and b«i>l jhoui the rmiul itatuftot the bratrr. E GOFI'MAN. STICMA I (1965) TotJay. thr 
trrm ii applm) to any unil^tirablc atttihuic that inakrt the prnon pa»nMn|t it Jiircfrni fnim u«hm m (he 
autiuluftical and ptychnlofSKal latr^nrir* to which hr hckwi^t, ihrrc4>y reducing him ftum a whok and uuul 
|H-rvin i*t a lamiiil and disttrdilcd mir IIK* variitut flli|cnwtitin|t aitrilniitt lan tangy Inmi |i|i)-ttial alwxrf- 
nulitin anil >U-I»iiniiir* luimiMal or ittomt l>lt-iiiiilitt, Uii all tlutr tlH- MIHC ilMtAitii^tN irf (iNi\(ittitiit|; wi 
Mntlt'^nd diMntiKnni frmti thr Mrrr>MV|«' iil wh«t itt jititvnHtr slniukl W. (4it«ifift tiKru- Itr IIKTII to lfT«i 
hiin JA inlrtHV It kiMNikl W iwHt-d, l»i>wfvir, %\\t\ any MiiilKitr n IMII dutiriliiiiifi tn <ui entity in it%Tll. but 
Jif<r(Mli alnw<M miirrty u|MNt iltc MXial Hkiiiity i4 IIK- hcurr hH iu rllcii 'lltiiv tl*c ttkntHal Ml «t4 rntcrinft > 
ptihiK lilttjry m^y l< applju«lrtl »( at It4\i Airplrd hy thi' fiKnils ul a y<>utt|( nutli-m, tvi it vti-wnl Momlully 
by tlic 4t»>Kiain nl a pru1rvMi>n«l inmiiml 1. PAkKMl & R. AlXFltTUN. Till! CoURAUK Of His CUNVIC- 

TKiNS KM) iit^fdi). Thr Imt uf •cceptatur and tnpnt ih«i cunfruntt thr tti^maiitrd individual rnultt nut 
only in iliMriiiiinaiKwi M thr hwuJt of the "iHwrnali". but Htt-n m^t-ndrrt trrltnf;! of H-U-wi>nhk-isnci« MHI 

tliwiK- in thr )«Mi>rsv>r llitit, thr di»f*i.itr i>f tti|:ma m^y rvrn br iiii|<tKMltk- tu avoid liy wiilwJrtfwal tium 
UK *rt y. 

1tK- diHovrry IIMI a (vrMin has <tinimiitrd a crinir nuy HigoMtirr that individual. sitHr thr Vhial 
di«afi|irtiUatK>n that MtutupwiKl thr ttiim- will Mi«th to tlir iritiiinal ai writ, md hit cotiiinunity itamlHiit 
mjy Hillrt u • rnult. OMiVKfiim and p<rttiblr imptisonmmt pruvidr furilirf humiliainm. and rrk-ft^tr thr 
•ituird to the hNKtlly diMfti^ntvrd itaiui o( k-h*n or |>riUMirf, a lalwl whrth n likriy to iriii«in tunftft ih-in the 
•niiciuc iWimprtummrnt IIM-II llir dillHtdtirtrfHoimtrfrd by ihrri-ionvkr in nut tot in y trftrti to pan ilir 
stigma thai IK- inuM hr«t hrt. t g- , MAHTIN, OFFCNl>l!iiS AS EMru>YtE!l V> (i<Xo>. Ijuttwrl) Be Unnnrll). 
Thr CtmlimntH/i Orh^lt Ottr Ktt^uMtty Am liitmdmlnm la luiaUmi iht Ctnttmrnsltam S^mlimm, (41 YAU LJ 

W»9-W (<V^Vt. McSally. fiiJimgJ9A1 /at RrUaitJOfftmJm, 24 FEDERAL PPOBATIUN. June, i960, « IJ-I? 
Evrn lite MIUMHI WIHI it btit Mifuitinl 4t (rial fairi lutkl^l lanciHNii both brforr and aliri vKiory in luurt 
.Vhwjrii & SLi4niik. TuvS/Wtn mf lji%al Snam^. 10 SOCIAL PHIWLI^MS I)) KM/H). In ihii n>|H-\l. tlirn. thr 
trinimjl irul kitkiwrd b>' ronviiiMin and M-niriKing has l^rtn drHnlx\l is a |>ut»lM digraaUtitm «rn-ninn>-, in 
wliiili iht- piit'lit iik-niity I if I lie (onvi<ti-.| mJividual is lowrtrd on j WHMI ualr. K. /iHliiNt. ft i.'t llA«t^iN», 
la^v rNMr 1. M 79. Ihrnihjin Rk-rrrd to ihii stigmaii«atHMI pni^ni as "puniihrnrnts Klongiox to ihr nwt^l 
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variable, J(; is the expected sentence;/i«ir«»/ri'n'//an,"^«, is the estimated 
coefficient of the pixibability of conviction sanction variable, andi/. is'tlic 
cstimated coefficient of the ex|iectcd sentence sanction variable. The first 
term incachctiuation is the "stigma component." The second term in each 

equation is the "sentence component," which is identical to the expected 
sentence elasticity."* 

It is i-Mssible that the expected sentence component of the probability 
of conviction elasticity contains some of the factors which influence this 
elasticity over time. Table i shows that the estimated coefficients of the 
expected sentence variables are significant only when the time variable is 
not included in the regression analysis. Additionally, the time and ex- 
pected sentence variables have a strong negative correlation of-0.47. These 
facts suggest a confounding between the time and the expected sentence 
variables. The expected sentence component of the total probability of 
conviction elasticity has a maximum value of -0.36 in the regressions 
presented in Table i. This is small in magnitude compared to the mean 
probability of conviction elasticity of-1.73 in the same tegressions, and 
indicates that the dominant deterrent effect of the probability of conviction 

variable is associated with the stigma of conviction. 
Because of the significance of the stigma component of the probability 

of conviction elasticity, it is useful to examine it in greater detail. Table 3 
presents the elasticity of the evasion rate with respect to ihe ilif-ma 
(ompoiunt only of the probability of conviction elasticity, in a format 
identical to that used in Table 2 for the probability of conviction elasticity 
Itself Tlie elasticity of the evasion rate with respect to the stigma compo- 
nent, averiigc-d over all 5|x-cificati<)ns and mixlcl forms, is -1. ^H, (.onipareil 
IU-1.73 fortlu- identical average ofthc probability of conviction elasticity. 

nmtuwi" inti Jrurilwil lit uillrnnx M "loMnjc • |Mit ii4 ihal diMr «hi,h hr winjIJ iMherwiw |iiiv\m MI IIM- 

riiirm Of kivt ut . . . the lummunitr . . . ." j. BKNTHAM. PrrMi^/n V PnM/Ltfif. in I WuiKS .|> t (J 
K»wnnn cd   1962). 

Niit Mrpritin^ty, iherrfiirr, the mere threat of ttigmatizMMin cait irt «s • vTty pnwrrful drtrtrmi lu 
itwiK In IKI, pS)^ihi>lu||iMi havT throtiied that ihc ilan^rT of mlutKin ftom fhr fttuu|, it on« of ihr miiM 
I^Mrnl elrmcnti in Ihc llilrat iif puniihmrm. lurminn • wry iral liairirr to any Mtnmi tlui brraih the itniup 
i lo,li,|{y. K LrviN. A IhNAMic Tiii'Onv iw PI-IIMINAIITV ^l^ (i9\^). Thit f«i h« tua cKJCctl ihr 
ihinkinji of ttRcl mimh riihrr Ai AnJrnan notrl. "|I)IMI the nfWmlrf il Mjhjrcietl to (he irirdHm and 
(••nirnifH uf HKKiy trrvrs at a deirrtmt, the thought of the ihame of heing tautthl and uf the iiiltmiiirnt 
i«n*HiKin 11. for many, itttNiittt than the thiNi|tht of the puniihmeni ii»elf " j ANDFNaftS. Till- t»i Nl-«ai_ 
^AkT uv TMF. CmuiNAl. LAV or NoKVAV 7H (l<Jft^). Empiritaf >iipt«,n for this (iMHluiiim may \w IIHIO*! m 
iht btiliih Ciuvrrniiiriit S*n lal Survey 00 deii-rtmtl 10 rrinie amunit atlolcKenit. Ihe ynuihi in the iiiijy aete 
ulrd Ifi tank a numhet of poHible ciMUcquencra of arteat in order ul importance Over twu-thiitb iif the 
lii^rnilei rtjtardcd tome unofficial dtiappnival reattiun (luch as "what my fivnily would thinic ataiut Ml as the 
primary dclcrtent cuoiideraliiin WlLLOClt tt SlOKiS, OrrERUCNTl AND IttCENTIves TO <jllt4t AMINC 
Wii-TH AoKs i^-ii, at 41 (I'ifiNl, ri/n/fa 7ji4ilMC and HAVKINS, tmfrm note 1. at 5. 

117   5<« onte Ht la^tf and aicum|i«nyiii)( text 
I III-   It fiilltmi ftom war 107 Imfrm that lor the linear form 

"•Jr. P 
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This result conclusively supp»)rt5 the proposition that the dominant com- 
ponent of the probability of conviction elasticity is the stigma component. 
The most si^niHcant factor affecting the results is the form of the model, 
which has a mean differential effect over all specifications of 24%. Regional 
factors and the effect of the proportion of the dismissal cases included in the 
evader category are relatively small: 1% and 8% tcspcctivcly. The mean 
effect of the time variable is somewhat larger: 12%, but is considerably less 
than theeflect of time on the probability of conviction elasticity. Thus, it 
can be concluded that much of the confounding cfTcct of time on the 
association between the evasion rate and the probability of conviction is 

TABLE 3—ELASTICITIES OF STIGMA 
COMPONENT OF PROBABIUTY OF CONVICTION 

Time VariaMc 
Omitted 

Time Variable 
Indudc-d 

Regional 
Variables 
Omitted 

Refrionul 
Varial>lcs 
InrliKled 

UeKi(Mial 
Variahlirs 
Omitted 

Rc'ponal 
Variables 
Included 

Linear 
Form 

No 
Disini!>Kil<i 
Coiititi.'d As 
Evaclrrs (y=0) 

-1.87 -2.02 -1.72 •1.80 

All 
Disnitssalt 
t^Mlllhtl As 
ICvaili'rs (y»l) 

-I.7H  . -1.91 -l.fiO -1.67 

LoRiitlc 
Fomi 

No 
DiMiiissiils 
(^otiiilctl As 
Ev^iiltrs (y=0) 

-1.56  • 
1 

-1.53 -1 41 -1.30 

All 
Uisiiiissals 
(^Hllltfll As 
EvailCrs (y=l) 

-1.40 ] -1.38 -1.19 •1.10 

Mvirill Mean: -I SH 
Mron bfli-ctk rtl Fartors: 

All Dismiuals Cminled as Evaders 
(Vs. No Dismissals Counted as Evaders): .14 

ReKKMial Varial>lfs Included 
(Vs. Regional Variables Omilled): M 

LoKislir Form (Vs   ijiirar Kurm): .44 
TiiiM.* Varialilc indudcd 

(Vs. Thne Varial>le Omilled): M 
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rdaced to the cxpt-cted sentence coni|X)nent, rather than to the stigma 
component.' '"* Therefore, it can be concluded that the stigma of convic- 
tion has been isolated as a sanction measure showing a strong negative 
association with the draft evasion rate. The association is quire insensitive 
to all aspects of model specifications except for form.'^" 

VI. CONCLUSION 

In this Article a significant negative association has been found between 
the probability of conviction and the draft evasion rate, using srate-by- 
state data from the post-lottery period. This association is significant over a 
wide range of model specifications. The results also indicate that the 
stigma of conviction is the dominant factor in the association between draft 
evasion rates and the probability of punishment. The findings are consis- 
tent with the work of other investigators who have argued that the 
certainty of punishment has a stronger deterrent effect on crime than the 
severity of punishment.'" 

There is some difficulty in generalizing the results of this analysis to 
crimes other than draft evasion. Draft evaders are probably not representa- 
ti\-r of the typical criminal. Individuals with prior felony convictions are 
excluded from draft calls, and many draft evaders may have been from the 
middle class, while those who commit the more common index crimes are 
more likely to be poor and have had prior arrests. 

Thus, the deterrent effect associated with the stigma of conviction may 
he less for these types of offenders than for draft evaders. On the other 
hand, if the socio-economic status and criminal records of draft evaders are 
similar to those who commit white collar crimes, the results might Ix- 

III} The ti«hilMy ul ihc corllHicnt it( the piubabiliry o< imivHiKJn, and • foniufi ihc uiKmj itimfw. 
•111. It]twdlmu4 whcthrtlhc irgNXul aiid lime vsfi«bln«rr iiKluJnJ in the mudrl, piuvidn UMnc rmpirM*! 
riiilriKr llui ihii i^iamclri mintstc it nnf iiKonsiurni due to win] rofirUimn The eriut term in i 
•i|Ci(«iiiRi iiHMjtiu llirrtlrti u4 «ll vmriabletoinilietj from the miijel ibn effett the tiepeiitleni vaiijhie Tlinc 
«m>i itfnii mill he lenalty luireUicO if Ihe elltvt uf omitleil vAri«Mn fvniilt over lime By IIHIUJIIIJI ihe 
'ifpinjl vjiijliki jny pcnttiefli cflecis tsuxiaied wiih re)|ionil dilTeirncet are broughi intu ihe miiijrl lanj 
rhelrhy iiur al IIK- ermr term). The time vsrnble Mrs iimibrly to redwe ferial coffelaiion by bringinji mm the 
n««t(l Any time iremit in evMiun rale rhai wniiM oihetwiie be in the rtror term, pouibly rraiilimK in wiial 
• ••iitUliiin SiiKe itie maitniimie anij iijtnihtance of the cuethiient of the ptr^Mbiliiy of KMIVKIHIO was 
uiullri it^J hy Ihe inc lusiun til the lime or rej(Kirul variable, lomr evMieiKe it firovuleij Ihat the leMilii of Ihii 
'Ajylitionierninjc ihe pmbvhiliiy of convMliun ate not being anrttetl by aerial ciKlelariun 5r»f«N**//> mwe 

1 JO The only indepemlrni varwhin liHher than the Mnction variable* anj lime talef:iMHal vjrijblea) 
ihai are toniiMrntly sinnihtaiir are rl»e regnmal larejtorKal variable! TTie wealern Maie» had matkejly hijther 
eiaiiun ram Ikin Ihe reM iif the country JutmK the time period uied in the uudy. Set Apprndia 

The puhlH opinion variable has an ambiguous association with the evasion rare There are levcraj 
IvMiihlr intrrprelariont of this Aniling. It may be that tlwrc » no asscxiation between the altilude of the 
frnwisi pwblK inward tlie war and draft evasion rates, or ir may be thai rhe public opinion variable uied in the 
anal,tit ii not a (ttaid measure of public opinion. 

Tile i«hef in«le|,endenr variables are itenerally inugniAcanf. allhoullh thcfc it MNlir rvfilnicr of • pmitivc 
aakawiKMi between the mcOian incoanc ami evaswn t«es, 

I'i. t-t . AneiMcs* HiisH, jifw mK 4. a> 161. 
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more applkablc ctt-coiKlusioiis ulx)ii( the ilcccrrcnt effect of sanctions on 
white colt.ir crime rates.'~~ 

In view o( the hmitations of previous analyses, the strting negative 
association found in this analysis Ix'tween draft evasion rates and the 
prohabtlicy of conviction proviiJes an important statistical confirmation of 
the existence of a deterrent effect. 

i/j. Thr tlin-ai ol iii|cm<iitt4(Hjn ijillcn fti|[nili(AHIly (nun ilw ihmc (4 iMhct cypt-s iil i«inK^uciHn 
(tuth a» pjiii or inipriaiNiintiit) m itui ii 11 rlltttiM- imly with IIMJW wh>nc UMtn m thir ciimmunify will 
inthTtl h: kt»A-rcxt. (H »)»> 4iimti anjr im|<»rtaiHt (M (IK* vicwi itt (HtK-n Sir ntiCr 116 uffra Tlic emu uf 
(finiinal tiHtvuimti wilt l« lairih M » sti^iiu tHily il ii i| ^^trwixJ hy lite rtlcv^iii tmnmiinity SA •k-miHtnf; in 
p«i»M-«^Atr f(] j kmtf MHIJI '•IJIU* Ihu^. il IIK- irfkmlrr ht-)<in):t ti> « WXIJI tl^kt m whn li ittr trlUnw ii Mir 
VH'witl M lOmui. ihrn IIH tii^nu jtix hi-J in Knit; pt'n»lK«l hrr ilut tiJIriitc «tll iv k^% itwn il iltr olfrnK 
wrtr vicwttl nmrt  w-iHni\lv 

Mumnrr, n«Mi- «n tdlcmii-r n IMIIUUKO lor 4 u-rN>ut trinw. arttl ihi.-r>.-4>y K-ionu-s mjiLol with iit 
Aiwaiarol iti|;Mu. thi rtirc^r ul Akliiioiidl »tif;m» lor liirdirr ulkntn nrH-ui» «t-ry litik Ki (IH- ulh-mttrr A% 

Packer rtutn, "i>t|ricrrrntv *b>o not ikri-4t(-n ihoK whoir kx in lifr ii 4ln*ly misrrahk bryiNtd rhc puini of 
hnpc " H. PACKtR.j^tf note I. ai 4)   Sn grmr^ltj nut II6M^« 
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[Reprinted from 80 Stan. L. EeT. 1148 (1978) Copyrietbt Stanford Law Review 1978] 

Enforcing the Selective Service Act: 
Deterrence of Potential Violators* 

Herbert M. Kritzerj" 

A recent study by Alfred Blumsiein and Daniel Nagin explored 
the question of whether criminal sanctions deterred potential draft 
violators' during the Vietnam War.' Blumstein and Nagin's pri- 
mary concern lay not in the specific area of Selective Service enforce- 
ment, but rather in improving upon previous studies of the deterrent 
effect of criminal sanctions in general. Their reason for focusing on 
draft violations was that this area was relatively free of problems en- 
countered by previous empirical studies of deterrence.'   While this 

• Thii analysis was sup()onrd in part by a granl-in-ald from Ihe Society for ihe Psycho- 
loifical Study of StK'ial Issuer. Additional support was provided by lite Utttvenity of Nonit 
Carolina, Indiana University, Kice University, and ttic University of Wiscotisin. Encuurat{e* 
nient and eontnicnts were provided by Atny Kritzer, Richard Richardson, Frank Monger, 
CfCorgc Kabinowitz, and Burdett Loomis. 

t R.A. I%9, llaverford OtlleKc; Ph.D. 1974, University of Nnnh Carolina at Chapel 
Hill. Assistant Professor of Political SctciKe, University o( Wiacufisin.Madison. 

I. bliinulein and Nagin used the term draft futjttm in their pa|>er; draft ouUtitn is the 
term used here. Hiis term was selected to avoid llic rtegative connotations associated with 
evasion, WtiurrtK's New WoKt.u DKrnoNAKV or Titii AtMtKtCAN L,ANOI'AC:L, CTHXIUE 

Et)MH>N (l9tH) deflties "evasion" as "an avoiding of a duty, questiim, fact, etc. by deceit or 
cleveriit-ss." /^ at *AVi. llie lenn "draft violation" is used to refer to an intentional non- 
cotiiplianic with the Selective Service Act. 

'i. Bliiiiiktrin & Nagin, 'fhf Dtttnfnt Kffnt cf t^gat SttmUuiu m Ihaft £miim^ 2!l STAN. L. 

RKV. 'J4I (1977) 
3. Blumstein & Nagin, mfiim note 2, at Z46'M. For a critique of the methodological 

problems of prior studies, sec r^ at 243-47, text accompanying notes 14- 19 ij^a. 
The power of criminal sanctions to deter potential criminal acts has been researched 

and debated by social scientists in recent years. A number of empirical analyses have shown 
a negative relationship between the crime rate and the ccnainty and severity of imprison- 
ment. Sti, r/. ,Gibbs, Cnmt, l^auikmmt, mj DttmoKt. 46 Sw. Srx.. Set. Q. 5IS (I9(i8): Tit- 
tle, Crimi RaUi mn^ Ijfol Santlimi, lA Soc PRIW. 409 (1969); Tittle & Logan, Smtlimi ttj 
Drminn: EaUmt aW Rrmmiumg Q^iliciu, 7 LAW & StK'v REV. 271 (1973); Tullocli, Dori 
Puiuhminl Dtirr Oimt', 36 \'v». tr^rijiesT 103 (1974). These studies have produced some 
fairly Ttrm conclusirms regarding the role of sanctions in the general deterrence process, 
("treneral deterrence" refers to the punishment of actual ofTenriers as a deterrent to potential 
olTenders.) First, certain olTenses arc more amenable to deterrence than others, depending on 
the olTender's specific motivation and degree of commitment to illegitimate behavior. Srr 
C3iambliss,   Tj^i t/ Dmamt oW «tr tCffitlumiis ^ Ugml Smtlimi, 1967 Wis. U RtiV. 703. 
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argument may be correct, tiliiiiisleiii and Nagin, in placing (heir 
analysis solely within the context of previous deterrence studies, 
failed to give adequate considcraiion to the unique [wlilical context 
created by the Selective Service System,* the anti-war movement* 
and the war itself. It is ironic, then, that a study which set out 
to overcome problems with past deterrence analysis should demon- 
strate yet another important problem faced by such studies: the dan- 
ger of abstracting a legal issue from the larger political, social and 
cultural context. 

Blumstein and Nagin's disregard for political context appeared in 
several forms. First, they estimated draft violation rates from data 
measuring prosecution rates, failing to consider the erfects of 
prosccutorial discretion in bringing cases to trial; the exercise of this 
discretion was afTcclcd by the political attitudes of prosecutors and 
the policies of administrations in Washington.** Second, they used 
the probability that those prosecuted would be convicted at trial to 
measure the probability of sanctions being imposed, and overlooked 
a peculiarity of draft violation ca.scs: 'Vhc facts of these cases were 
almost never in doubt, and acquittals were rare until the latter years 
of the war' Third, Blumstein and Nagin failed to account for 
changes in the Selective Service System during the time period they 
studied." Finally, in measuring the relationship between violation 
rate and sanctions imposed, Blumstein and Nagin followed other 

Second, ihr rcUlivc criiainfy ot puniihniriit —ptoliabilily of detection and appfrhcniion, 
pruhabilily of pttMCCutioii and cniivictioti, anil t>rtit>iil>ilily ofiiKarccration—tini txm «lM>wn 
to \x correlated with crime rates in a way oHuiirtent with the deterrence argument for a wide 
variety of olTenfes and in a wide variety of atudics. Stf Cit>(», nr/rv (homicide). Greenwood 
& Wadycki. Cmm KoUi ami Puilu Kxprn^ilun foe fblut /Va«r/«M' T»nr fiUtratlim, 31 Ki^v. 
Srx:. E(X)N. 136 (1973) (jiroperty crimes); Vanducle, Th* Ftfnemics af Cnmt: An Ettmametric 
hKiliflim e/Aulc Thrfl in I*/ I mln/Xialti, 1'I7J AM SlATIsncAI. A., Blrs. & EctiN. SlATls- 
TlfS Sw:ri»>N 611. Finally, the rvidoicr n-l,iliiiK crime rates to severity ufsaiutiiHts |Hrv-nts 
a tllixed |>it-t\ire, with a few stutlirs rr|ii»rtiiiK stiiitifit jiiil irliiti4mslii|M, hut iiuwt rr|HirtinK no 
rclatiotiship. Ctmfime (iilAn, mfirn, mntt kJiilich, I'H* ihunml t'Jfitl ^Capital /^imuAnumt^ l>7 
AM. EC(>N. Rr.v. 397 (1975) (slKnificanl relationship found), ml/k V. ZiMKIMG & Ct. HAW- 
KINS, DKTf.RRENcrj TitE LUiAI. TitKrAri IN CKIME COWIHOI. 2ri0-62 (1973); Kjiizcr, Same- 
tiuu and OrvuuKt: AnoiAtr Ijoei, 1973 lUSTlTIA 18 (no lignificant rdationshipa found), m^ 
Tittle, ji^a   (relatioiuhip for homicide only). 

4. Stt, tg., D. DuxiNOMt, MOKE l\»vui THAN WE KNOW (1975); M. USECM. CON- 

acftiPTtON, PROTEST, AND SOCIAL CONH-ICT (1973). 
5. L BASKIR * W. STKAUSS, CHANCE AND CIRCUMSTANCE: THE DRAFT, THE WAR, 

AND THE VIETNAM GENERATION (1978); J. DAVIS & K. DOLREARE, LTFTLE GROUPS or 
NEIGHBORS: THE SELECTIVE SERVKM SYSTEM (1969); J. GERHARDT, TH» DRATT AMD PUB- 

LIC l\)LICY (1971). 
6. Xnr tHMCs 33-27 fi^ and accompanying leal. 
7. Sd* note 31 infia and acaxnpanying text. 
8. SM notes 43-43 a^ and accompanying text. ' 
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studies of deterrence and "examined the efTects of such factors as 
wealth, race and education on the violation rate, but did not ade- 
quately investigate potential correlations between the draft violation 
rate and the political environment of the community.' 

Part I of this Article evaluates the model Blumstein and Nagin 
used to examine the relationship between draft violation rates and 
the punishment of draft violators. Part II describes an "alternative 
model" that includes political factors which might affect both sanc- 
tioning of violators and violation rates. Part III reports the results of 
an analysis using the alternative model; the analysis finds a negative 
association between the rate of draft violations and only one as|>ect of 
the sanctioning process—probability of prosecution. Part IV com- 
pares the results of this analysis to those reported by Blumstein and 
Nagin, specifically questioning their conclusion that the stigma of a 
felony conviction was the prime deterrent of draft violations. 

I.   CRITIQUE OF BLUMSTEIN AND NACIN 

Blumstein and Nagin developed a model to test possible relation- 
ships between several independent variables and the dependent vari- 
able—the draft evasion rate.'" The model's two central independent 
variables measured the likelihood of conviction and the expected 
prison sentence. The authors included eight additional variables to 
explain variations in the violation rale not associated with deter- 
rence; most of these variables represented social and economic factors 
that sometimes correlate will) crime levels. One variable, based on a 
single public opinion poll, was meant to account for public attitudes 
toward the Vietnam War in each state. A set of dummy variables 
was used to detect difTerences in the violation rate in four regions of 
the country. One other dummy variable was used in an attempt to 
account for the use of data in the same stales for 2 consecutive years; 
data from 24 stales for fiscal and calendar years 1970 and 1971 were 
included." 

9. S/f nolei 48-55 ni/hi and accompanying text. 
10. The mdliod Blumstein and Nagin uicd ii ordinary leait iquara regreuion anaiyiil. 

Bluimlein & Nagin, nfirm mMe 2. al 259.   For a diicunion of this technique, tee note 79 «)^. 
It. Blumstein & Nagin, ji^rw note 2, at 251. The authon actually look at 40 difTerent 

ipectficationt, tour for each of the 10 forms of the dependent variables they create. The eight 
ipecirications for each dependent variable allow the authors to test the significance of various 
aitnbinatioiu of regional and time dummy variables, as well as two forms of the motid, xrr id 
at 260-62. The renUn of Ihc 40 tests an reprinted in an appendia to their article. U M 
271. 
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T)ics|x*ciric c|ucslioii ;i.skc(l by Hluiiislcin and Nagiii was whether 
variations in the certainly, and severity of sanctions for draft viola- 
lions among diffeienl jurisdictions could explain variations in the 
rate of such violations among tliosc jurisdictions. Thus, the study 
was an analysis of marginal deterrence'"' using a cross-sectional 
design.'^ 

As Ulumstcin and Nagin correctly pointed out, certain unique as- 
pects of draft violation cases serve to eliminate a number of the con- 
ceptual problems usually found in analyses of the deterrence 
question.'^ Draft violators were aware of the potential penalties for 
their actions and had time to reflect before breaking the law.'^ Fur- 
thermore, problems of inadequate data are muted in an analysis of 
the deterrent cfTect of sanctions in draft cases; draft violations oc- 
curred primarily as a result of refusal to comply with an order from a 
draft board, and thus tlicir incidence was easier to measure.'^ I'he 
probability of punishment was also simple to measure, because those 
punished for violating the draft were convicted for draft offenses, not 

13. llierc arc iwu <li»linci aspects uf the notiitn of general dcienence—iibM>lu(e deter- 

rence and marKinal deterrence. Srf K. ZIMKINU & (>. IIAWKINH. tufira iHitc 3, M I'), 72. Ab- 

solute dderreitcr rcfen lu witcilirr tlic crt-aii«iii ufa unciioii, iiiiially by IcKislaiive niactmeni, 

reduces or elintinaics a pniiicular type uf beltaviur. Tlwr cmiccpt ofabM^lutc deirrrencc docs 

not address dilTeirnces resulting from variations in the lUturc oF the sanctions thenuclvcs. 

Mariftnal dcicrrencc, on the other hand, tefrrs In whether a change in (he ccrljinty or sever- 

ity of taiHriitHts rausev a decrease in m \y\nr of behavttir. Most deterrenre studies focus on 

intirf{iniil deirirrnce. In |>iirt, this rr(U-ii< ilu- early concrrn of rrsrart:hcn with ilte deietrrnt 

eflevti of the itciilh |>riuilly rrUiivr lu tlu^v- ttf IIHIK priMiii trMlrii«-«^. I-Vir a irvirw of the 

early death (fcnaliy studir!i and nt<irf;tnal deterrence, n-e tiailcy, MittJet an^ ihf i^ath /^fnatif, 

65 J. CKIM. 1.- SI CHIMINC>UH)V AM* (1974). Murrover, ntosl policy questions facmg legida- 

lures involve cluinginK cxi\iinfi pcn.iliies ratlin than rrnHivini( or int|Kning iliem. mailing tlic 

question of niar|;inal dcicrrencc nuirc pertinent than the question of abH>lu(c dcterratcc- 

13. Studies of marKinal deterrence are ifencrally uflwo types: lime series an.dyses, which 

look for covariation between [Knaliics and crime ram over time, and cross-sectional anafysea, 

which examine variaiifwis in ihe^e rales between a number of locations. 

14. Dliimstcin & Naia;in, tyfita note 2, at 248. 

15. Deterrence iheories as.sunie informed and rational choice by the actor, and the draft 

violation cases provided a innfr (Nan atlei|i).iie o)>|M>rtuiiity for such choice, llerause the 

institutional fe;iturc3 of the Selrttivc Service System sought lo indut:c voluniary complinnee 

l>efiifc trial, the vi«ilaloi was liLrly to lie «wjite i>r the ronir«|tieiH-(-s of hu »iiii»iit. M M 

240  4M. 

A survey 1 conducted of <lraft misters indicated thai ihey had a fjood idea of the 

sentences received by oilier misters at ihc time of tlirir own vi<»laliiHis; the actual penalty 

received by resislen 1 surveyed often vi»s quite dirTerent front what they had expected, hut 

only l>ecause ol marked rhaitgcs in sentencing piactices between the time of tlieir violations 

and the time ihcy were actually sentenced. For a general report of this survey, sec Kritier, 

fUttuti Qmtiatfi 9f thf lUftmtar 9f FfdeiHl IhUrut JmJffM: A "Hfst Case'\4na/r.ur, Ht j. Poi^ 25 

(1978); Kritzcr, A/tn /SUM. Tht llmtgkti v/Hemtitt^ WIN MAUAUNK. Sept. 12. 1974. at 14. 

IG. For this rea»>n, the data are tetaUifty free of problems caused by errors in reporting 

and recording. Ulum^rin & Nagin, JI^« IIOIC 2, at 249. 
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for any Icssscr crimes, as can ha|>|N:n when criminals strike bargains 
with prosecutors." A third dilTcrcncc is that imprisonment ordina- 
rily reduces crime both by tlireulcning punishment and incarcerating 
those who mi.k;hl conmiit the crime again, ity conlra.sl, sanctions 
could re«lu«:c the rate (if draft violations only by the threat of impris- 
onment itself, because the Selective Service System seldom s<iughl to 
induct a man who had been convicted of a draft violation.'" Finally, 
the incidence of draft violation never became so high that it impaired 
the ability of the criminal justice system to levy the appropriate 
sanctions." 

Blumstein and Nagin, however, did not face squarely the special 
analytic problems presented by draft violations. During the Viet- 
nam War, draft violations were a distinctly political matter, and the 
specifically political aspects of these ca.scs demand special attention. 
First, dcfming a measure of the rate at which draft violations oc- 
curred presents dinicultics. Second, the probability of conviction 
was so high for individuals actually brought to trial on draft charges 
that earlier steps in the enforcement process, such as probability of 
prosecution, must be considered. Finally, the nature of the social and 
economic environment (as measured by such indicators as racial het- 
erogeneity, level of income or level of education), which has been 
found to be associated with other types of crime rates, may have had 
less influence on potential draft violators than did the nature of the 
political environment (as measured by indicators of local public 
opinion or of local political progress!vism). 

17. /d i'lras i>r Kuiily lo loser olTcnm caiuc dtMurlitMii in the ilHltxtki un itic 
probability of impiiiunnicnl for a givrn tanclion, panictilarly for Krious ofTensc*.    M ai 245. 

IB. 'rh« |>ro))lnn of confutinK incapacilalicm willi drlcrrence docs nul cxiil for draft 
violators, /sf at 249. Strictly speaking, a person convicted of draft violations could be 
charged with future violatioru after he had served out his sentence, (le could tJcstray hit 
draft card, or he could be classiried lA and ordered for induction. In either case, a second 
praaecution could, in theory, occur. The Jttstice Department, however, had a policy of not 
prt»cculing a second lime any man who had ctMnpleted a previous sentence Ibr draft refusal, 
even if Selective Service processed him again after his release. HANDBOOK IOR CONSCILN- 

nous OajEcriws 96 (I2ih ed 1972). Srrt/a United Slates v. Ilayden, 44i K.2d 1365 (9th 
Cir. 1971) (cunscienliinis tibjeclor who had previously been acquitted of a draft violation 
charge was rMtt required lo rc|ion for prrinduciion physical). 

19. Bluinstrin <c Nagin, >i^>« note 2, at 249 W. L. HA.<IKIR A W. STIIAI>», mfirt note }, 
question this ixxilcniion. fhey point out thai only 3,00U of 210,000 men accused of draft 
offcnses ever went to trial. Walton, Book Review, THE NEW REnnuc, April 29, 1978, at M 
(quoting L. BASKIR * W. STUAUSS). 
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A.    Problems in Dttermimng.Violaliat Rale 

Blumstein and Nagin estimated the number of individuals who 
violated the draft law and faced the risk of trial and conviction by 
focusing on two statistics reported by the Adminbtrativc OfTicc of 
the United States Courts: the number of persons indicted in each 
state for draft violations and the number of persons brought to 
trial." In their analysis, Blumstein and Nagin used each of these 
two statistics and a series of intermediate values to estimate the 

. number of draft violators in each state." Actually, these measures 
are indicators not of violation rate, but rather of the prosecution rate. 
Blumstein and Nagin ignored the fact that United States Attorneys 
exercised discretion in deciding whether to seek indictments against 
persons referred by the Selective Service to the Justice Department 
for prosecution," and were influenced in these decisions by their own 
political attitudes and by priorities set in Washington. By failing to 
allow for these influences, Blumstein and Nagin used the number of 
indictments as the maximum number of violators and thereby seri- 
ously underestimated the actual number of draft violators. 

Indictments did not inevitably follow from referral of a draft vio- 
lation case to the local United States Attorney. Directives from the 
administration in Washington, organizational priorities of the Justice 
Department and attitudes of the local United States Attorneys all 
affected decisions to bring cases to trial. During the year the Nixon 
administration took ofTice, the number of draft cases flled increased 
sharply."   This increa-se could have reflected a sudden rise in the 

20. Id. At 236-57. Blumslctn and Nagin Auumcd that moat violalon (ailed or refuaed 
lo comply with induction ordcn, thii auuniptiun ii probably correct. They «vorked with data 
tapei supplied at the Adminittralivc Office of the United States Courta, td. at 257 n.78, and 
the Administrative Office's data coding scheme tiocs not distinguish liclwecn different lypca 
of draft law violatioiu. 

21. /«! at 256. lite authors create five estimates of the numt>er of actual evadcn whoae 
cases were dismissed prior to trial. The numerator of the evasion rate includes the numlKr of 
cases that actually went lo trial plus, respectively, U%, 25%. 50%, 75%, and 100% of the cases 
dismissed prior to trial, in order to account lur the ambiguity in the data concerning whether 
(he dismissed cases represented "trtjc evatiers.*' Id. The resulu of their study are not greatly 
different for any of the five poasible estimates of the actual evasion rate,   id at 263, 270 app. 

22. Blumstein and Nagin assert that "virtually every refusal lo comply (with an indue- 
tkm order] was followed by an indictment." Id at 249. As will be discussed below, this 
argument is doubtful. Sn itole 19 ntpim. 

23. Defendants charged with violation of the Selective Service Act rose from 1,192 in 
Rscal year 1968 to 1,744 in fiscal year 1969, a rise of 46%; in fiscal year 1970, the fira 12- 
iisonih reporting period entirely within the Nixon administration, the number of dclendanta 
rose to 2,833, a 138% increase over the last full period before the Nixtm administration look 
ofTicc. ADHSINISTHATTVE OnMct or THE UNrrto STATES OXJHTS, FEDCIIAL OrrENOEKS IN 
UNrrEO STATES DISTRICT COURTS, FISCAL YEAR 1973 Table H 10 (1976) (hereinalier died 
M FESCRAL OFFINDCRS (by appropriate year)). 
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number of draft violators^ but more likely reflected the change in the 
administration.'''* Another very sharp increase occurred in Fiscal 
year 1972;" this increase may have been caused by the transfer of 
responsibility for prosecuting draft violators from the Criminal Divi- 
sion of the Justice Department to the Internal Security Division in 
January 1971.'^ Finally, an examination of filings with specific judi- 
cial districts suggests that the local United States Attorneys exercised 
discretion: The number of draft filings in any particular district was 
likely to go up or down when a new United States Attorney took 
ofTice.'' Because Blumstein and Nagin's measure of the number of 
draft violators did not recognize the forces affecting draft prosecu- 
tions, it introduced a data problem similar to the one that use of the 
Uniform Crime Index data has introduced in other empirical studies 
of deterrence: Discretion in the reporting process distorts the measure 
of the violation rate." 

B.    Probability of Conviction as a Sanction Measure 
1.     The high probability of conviction for draft violations. 

Blumstein and Nagin found a consistent relationship between vi- 
olation rate and probability of conviction, defined as the pro[>ortion 
of violators who were actually convicted."   But what was implied by 

24. The number of pcnoru nivmA to United State* Aitomeyt did no< increaie appre- 
ciably over the yavai from Tucal yean 1967 lo 1969. In fitcal year 1967, 29,128 were re- 
ferred, 29,48} in Tiical year 1968, and 31331 in fucal year 1969.   SEMI-ANNUAI. RtPORT or 
THE DiKECTOR OF SELECTIVE SEKVICE, JULY I TO DECEMBEK 31, 1969, at 18 (1973): SEMI- 
ANNUAL REroKT or THE DIHECTUR or SELECTIVE SERVICE, JULY I TO DECEMRER 31, 
1968, at 10 (1970). 

25. The number of casei filed in fiscal 1972 rote to 4,906, a 65% incrcaae over the prevt- 
oui year.   FEDERAL OFFENDERS 1973, niprm note 23, Table H 10. 

26. 1971 ANNUAL REFORT or THE ATTORNEY GENERAL OF THE UNTTED STATES 73 
(1971). 

27. For lablei describing the riie and fall of pmecuiioiu, tee FEDERAL OFFENOERS 
1973, npn note 23. 

One example of a sharp change with the change of United States Attorneys can be 
found in the District Court for Minnesota. The Democratic appointee was replaced by a 
Republican appointee on August 15, 1969 (flical year 1970 began on July I, 1969). The 
prosecutions during fiical year 1969 had totaled 14, FEDERAL OFFENDERS 1969, mpim note 
23, at 163, Table D 13: protecutioiu iticreased over 500% to 85 during fiscal year 1970, FED- 
ERAL OFFENOERS 1970, npn note 23, at 139, Table D 14. 

28. For an eaamination of discretion in the reporting of crimes, see PRESIDENT'S 
COMM'N ON LAW ENFORCEMENT AND ADMINISTRATION OF JUSTICE, THE CHALLENGE or 
CRIME IN A FREE SoaETY 96-100 (1968) (the actual amount of crime in the United States it 
13 times that reported in the Uniform Crime Reporti). S** *ls9 Seidman & Cousens, Gtltmf 
Uu Crint KtU OMU PtIilictI Pntsm md Cnmi Rtpmuit, 8 LAW & Soc'v REV. 457 (1974). 

29. Blumstein & Nagin, nfn note 2, at 257, 269. Blumstein and Nagin also used a 
variable to measure severity of sanctions, which they found to be significant in one set of 
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convict ion or acquittal in draft cases? In draft violation cases llirrc 
was seldom any question as to wlieilier a |M*rson had coniniilted tlic 
viulation.*' Nearly 90 f>erccnt of those prosecuted between I9G7 and 
1971 were convicted.^' In analyzing die deterrence of draft viola- 
tors, it is illogical to focus on ilie pnibability of conviction in the 
event of prosecutions, because the probability of conviction was so 
high that potential violators would have anticipated being found 
guilty if prosL*cuted. One would expcxt certainty of sanctions to play 
a role in the deterrence process; but in the case of draft violators, 
other aspects of certainty, such as probability of prosecution or 
probability of a prison sentence, were undoubtedly more important. 

rvgrmion ct|iiaiiuiu. 'Iltrir daia covcrnl '2 ye^n. '{'wrniy-foMr vijics were included for both 
yean and Tivi' siaiei were included fur unly 1 year. A/ at 'i(iO M.!'9. In order In ctirmt fitr 
wliai iltcy lielicvcd might be K-MJI correlation, i/f W. MKKKIU.A: K. FOX, l^fl~K(>^Klt:^|l>N 
lO FxxJNOMic STATISIK^ 415 (I97U), in luir >ri uf ri|naiioiis tliey included a dununy varia- 
ble Tor time (a variable coded I for I year and 0 for ilir other). Wlicn thii variable was 
included in the equation, >rvcrity urtanctionx was imi xignilicanily related to violation rate; 
however, when it was oiuiiled, »evrrity and violation rate were lignincantly related. All this 
shows is that as the war progressed into iltc P>7()'s, the violation rate wiu increasing over tinic, 
while, simultaneously, the severity of srniences ini|Mi%ed un draft vtnlalora was decreasing. 
I'he time dunmiy variable tn fact controlled lor this lime cfTcct, and when it was onuited a 
spurious relationship between violation rate and scvrrity of sanctions appeared. 'Che time 
dummy variable did little to sctlvr the problem of including two olHcrvations from 24 states; 
to lake cate ofthii prol>lem i< woiiUI have IKTII netrxstry lo inrliidc 24 dummy variables {tmr 
for each of the states included twice in the "siiiiipK"). 

30. If a violator A^ reported for induction, lie would have been in the aniiy, nut in 
ooun. 

31. 'rite dia|Miutiiwi of cases IMM dismissed is suininariced in the Iblluwing table: 

Fixal Iniliriniciiti Plcid CUmvictrd T.«al AcquillrtI 
V«r Nol lliiniiuctl {.uilly By Judgr By Jury Guilty By Judge Byju/y 

1967 772 538 141 69 748 34 31 
» 100 69.7 63 14.8 969 IJI 1.6 

1968 8W r.20 I'Jd 68 7H4 49 n 
% 100 i>2.0 23.3 8.1 93.4 5.8 OB 

1969 997 511 252 1.17 9(W 88 9 
% 100 51.3 - —   25.3 13.8 90.3 89 09 

1970 I2U3 570 321 136 1027 222 14 
% lUO 45.1 25.5 I08 81.3 17.5 I.I 

1971 1272 590 350 96 1036 217 19 
% 100 46.4 27.5 7.5 81.4 17.5 1.5 

\ 

FtuUAL OtrcNUtRS 1973, n/r> note 23,1'ablc II 10. 
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*l.     Intnpretatiott uf fnofmhdtty uf amtmUtm tis a mrusme of sUgnui. 

When Dlunistcin and Nagiii fuuiid that the prubability of convic- 
tion correlated with llie violation rate, but that the probable length 
of the prison term did not, they concluded that "the siigma of convic- 
tion is the dominant factor in the association between draft evasion 
rates and the probal>ility of punishment/"' They fail to account for 
other possible factors that could deter, such as a desire not to go to 
prison. Blumstcin and Nagin's conclusion that "stigma"^* was the 
prime deterrent would only be justified by their model if they elimi- 
nated other reasons why |>otcntial violators might seek to avoid any 
sanction." Yet within some groups, draft violation was not nega- 
tively perceived and thus could not cause stigma even in the narrow 
scnsc*^ A finding that certainty rather than severity was the signifi- 
cant deterrent does not lead inevitably to the conclusion that stigma 
was the primary influence on potential violators.^ 

32. Bliinuicin & NjiKirt, iupta nolc 2. •x 269. 
Bluntstein and Nji|{in cakuljtcd lite elastictiy uf each of the two lanciion variables 

because it would (IT dilTtcull tu make direct comparisons of their coerTicicnts. U. at 2G2. 
Hiey defined elasticity as ilic percrntagr change in the violation rate «.«90ciafcd with a 1% 
change in a sanction variable. Tlte autltort repuncd thai the probability of conviction sanc- 
tion variable was signirtcani; they alv> rc|>orirH the assoctaicd pntbabiliiy of conviction ctas- 
ticify 'Ilic measure of elasticity adnally has two coinfmncnis: The rmt is the change in 
vt«ilaiiiHi \A\r% iuwH-i.-iiril with a l''(> i haiigr in the imibabiliiy oroniviriinn rate. 'Hie MI-IHIII 

cuin|>tHinit rcpirsruts changes in ihr draft violaiitNi rate ji»iiK'iMinl with • change in the 
Miirtiun viiriable caii<icd by the r'**- change in the probability nf coiivution. 1'his scTutHJ 
cotii|Muicni reflects that ihr samiion variable Iniplicilly inc<>t)Kirair^ a measure uf the 
pnilmbilitv nf lonviriitHi. A/ at '^\'l n.l07. 'Ilir autlhtn i<N>lair«1 thr two cuni|MNients uf 
eliuticity iind i-uncltnk-il that ilir i-tHn|M>iimi reprrM-niing the rllrtts of the pnibabilily of 
cunviciKHi itancliun variable—the stigma coin|Kmeiit-'has the tlunnnani deterrent effect. 
U at 2ii(i h7. 

33. bhinistcin and Nagin apf>car to have defined "stigma" quite narrowly in a lengthy 
footnote.    Set td ai 2G6 n 1 Iti. 

34. If potential violators assumed that prosecution would result in a conviction and 
conviction would result in a jail sentence, and if the primary concern was with avoiding anr 
prison sentence, then one would rspcct a relatiunxhip between certainly of sanctions and 
severity uf sanctions that liad nothing to do with probability of conviction. 

y.t. Kor persons active in the unii-draft movement, being cuiivicircl of and serving time 
for a draft violation was a badge of lionor. One individual who had gone to prison noted 
that "1 get published more often. . . . My ascent up tite ladder wasn't hurt by my brief time 
in prison." Another said. "It was and remains the |>roudesi eK|>erirocc uf my life." II. 
Kritzcr, Judicial Response to Protest: 'Hie Sentencing of Draft Rcsisten and lis Impacl 234, 
230 (1974) (Ph. D. dissertation, University of North Carolina). 

36. Blumstcin and Nagin, liowcver, were correct when titcy observed that felony convic- 
tions may have affected draft violators differently from ordinary criminals. See Blumstcin & 
Nagin, impta note 2, ai 2(>9. Most defendants in Selective Service prosecutions had clean 
prior records, so the negative coitsct|uenccs of conviction apart from a prison sentence might 
have been more important. A registrant who had previously l>een convicted of a serious 
ofTense usually was found to be morally unfit for induction and was placed in Class l-Y, 



864 

STANfX)RD LAW REVIEW (Vol. 30:1149 

3.    Aecounling for Blmiiittm and Nagin 's finding. 

How can Blunutcin and Nagin's report of a cx>nsistcnt relation- 
ship between violation rale and probability of conviction be ac- 
counted for? A dtTcndani in a draft case could have generally 
pursued cither a political defense, attacking the morality of the war, 
or an administrative defense, claiming that the draft board had vio- 
lated his right of due process. In fact, only an administrative defense 
was likely to be successful. A defendant who wanted to put forth an 
administrative defense would probably have requested a bench trial, 
since the basic issues were legal (and usually easily documented by 
records from the Selective Service). This surmise is consistent with 
the facts; in fiscal years 1970 and 1971, about 18 percent of the draft 
cases that were not dismissed resulted in acquittals,-" and virtually all 
of these were acquittals in bench trials. In all federal cases during 
these two years, bench trials accounted for only 41 percent of the 
acquittals." If acquittals resulted primarily from administrative er- 
rors by draft boards, the relationship between probability of convic- 
tion and violation rate is easy to explain: In those slates where the 
draft boards made more administrative errors, violation rates would 
have been higher, and the probability of conviction lower. Tlie fact 
that Blumstein and Nagin used an "overlapping" six-month lag^ 
does not contradict this explanation, since the quality of administra- 
tive procedures of the various draft boards probably would have 
been relatively constant over time. 

C.    Choice of Tim* Period 

Blumstein and Nagin chose to use data from the early I970's be- 
cause the draft lottery was then in operation, and those subject to 
induction were representative of all draft-age men.*' During the late 
1960's,  many  draft-age  men obtained  education  deferments.    A 

Sclrclivc SrrvKc Syilem, 32 C.F.R. § 1622.17 (l!Hi!)), or Clan IV-K, U. | 1622.44. MotI 
young m«n refuting induclion were, iherrfbre, running the risit of mmrring prcviouily clean 
recordi with a felony conviction. 

One practical implication of a felony conviction that ii arguably "itigmatic*' is the 
cflect of a conviction on future employabiliiy. Stt R. TAOGART, THE PRISON or UNEM- 
PLOVMEifT MAMIWVER PROURAMS tiw OrfENOKRs (1972); PResit>Ein''s (COMMISSION ON 
LAW ENtuRCEAitiNT & ADMINISTRAIION OF JUSTICE, TASK FORCE ON CoRREcnoNS, TASK 
FORCE REFIIRT: CORRCcnoNS 32-:H (1967). In lome tiain varioui legal righia are abo 
tbrteited upon felony conviction luch as the right to hold public olTicc and some property and 
voting righu.   Id. at 88-92. 

37. Sn note 31 nr/ra. 
38. FEDERAL OFFCNIWRI 1973, mpn note 23, at Tibie H 10. 
39. Blunwtein & Nagin. mfm note 2, at 230 n.}|. 
40. U M 232-U. 
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study of the deterrent cncctvof a criminal sanction, however, docs 
not require that the group deterred be representative of the popula- 
tion as a whole.^' The question Blumstein and Nagin addressed was 
whether the threat of criminal sanctions for noncompliancc influ- 
enced those receiving orders from their draft board. The behavior of 
those who obtained deferments is irrelevant/^ 

More important, the years Blumstein and Nagin focused 
on—1970 and 1971—were poor ones for testing the deterrence ques- 
tion." The lottery system came into operation at the end of 1969.** 
In its fust year the lottery may have changed the operation of the 
draft mechanism enough to distort the relationship between the vio- 
lation rate and the criminal sanctions levied. The subsequent peri- 
ods studied—fiscal year 1971 and calendar year 1971—were no 
better, since by that time the American combat role was rapidly 
drawing to a close, and troop withdrawal was well underway.*^ 

41. The gcneraliuitona liwi can be drawn from a itudy of the deterrenl enects of draft 
violation may be limited by the ipecial qualiiica oTihe group thai is being dctcfred. As Blum- 
itcin and Nagin ooncctSe, however, draA violaton from any period of the Vietnam War are 
didercnl from "ordinary" criminals. Steid mt 259. For a discuuion of the deterrent effecU of 
the criminal sanction on different groups of people, sec Chambliss, ji^^ note 3. 

42. If %ve were to follow Blumstein and Nagin's argument to its logical conclusion, we 
would never be able to took at deterrence in draft cases because women were exempt from the 
draA and thus we could not judge the deterrent effect of criminal sanctions on women. 

43. The use of data from two consecutive years presents a methodological problem 
Blumstein and Nagin did not resolve adequately. The statistical techniques they used, ordi- 
nary least squares, requires that the individual observations used be independent of one an- 
other. S/r J. JOHNSTON, EOONOMKTRIC METIIOOS 11-13 (2d ed. 1972). Ordinary least 
squares technique includes an error term for each observation. If sample observations are not 
truly independent, as they are not when two observations arc taken from each state, the 
resulting error terms associated with each (Enervation will not be independent, distorting the 
results. Sff id. at 12. As a consequence, the sampling variances of the model's parame- 
ters—the regression coefTtctents corresponding to the efTcctt of the independent variable*—arc 
underestimated. This, in turn, leads to the overtatimation of the statbtical signifkcance of 
effects in (he model.    U at 246-47. 

Blumstein and Nagin employed a dummy variable Ibr lime to compensate lor the prob- 
lem of non-independence. Sn note 29 is/rtf. They set the dummy equal to ccro for their 
1970 observations and at one for their 1971 obaervations. St Blunutein & Nagin, a^m note 
2, at VA n.89. The dummy variable was included in the modd to explain variations in the 
effocts of events unique to one year and common to all states. Id. at 256, 269 n.l 19. This is 
an adequate approach to the problem if the only source of lack of statistical independertce is 
the result of consistent serial correlation; this is most likely not the case for the data used here. 
For a discussion of what the time dummy variable actually means, sec note 29 mpim. 

44. Former President Nixon established the lottery system in November 1969. EMC 
Order No. 11,497, 32 C.FR. § 1631.4-.5 (1971). The Tirai dra«^ng was held on December I, 
1969.   Exec. Proclamation 3945, 34 Fed. Reg. 19,017 (1969). 

45. The table below sho«vs American troop leveb in Vietium at the end of each < 
dar year from 1966 to 1972: 
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Draft calls in fiscal 1971 were less than half of what they had been 
just 3 years bcrore,*^' and few men drafted during that period would 
see service in Southeast Asia. 'Ilie application of criminal sanctions 
also underwent substantial change; almost two-thirds of the (H-i-sons 
convicted ofdraft violations received terms of probation, and in sonic 
judicial districts virtually no draft violators were imprisoned.*'   Bc- 

YEAR 

ISGC 
I<I67 
l%8 
lOW 
l!)7() 
1971 
1972 

U.S. DETARrMrjtr CW COHMtRCE—BuHr.AU Of TMK CcNSU.S, STATISnCAL ABHTIIACT Of 
THK t/NriKO STATK 1976. »i J3fl. Table No SM (1976). 

46.  llie table IMIUW shows inductions between Hscal yean 1966 and 1972: 

PERCENTAGE 
CHANCE FROM 

NlJMHtK PRIOR YEAR 

MS;K)0 
483,600 •*'26% 
S36,I00 • 10% 
47S.2tM - 11% 
3»iiU0 ;             -JOfH. 
iMjmn -53% 
24.200 -85% 

PERCENTAGE 
CHANGE FROM 

FISCAL YEAR NUMBER PRIOR YEAR 

I'Mb 34U.UKI 
1<IG7 ZW.OfKI - 12% 
I'HiS 3-l(l.tlU) •f 14% 
I<I6» 2U'>,U(IU -22% 
I>I7(I 2U7.(IIIII -22% 
1!I7I l.'ili.liiai -2i% 
vin 27.(11 Kl - 83% 

M •! 339. Table Ml. 
47.  The table below summanKet the percental^ of fuiliy pleas anil convictions thai 

received probation sentences between fiscal years |y66 and 1972; 

FISCAL YEAR PERCENTAGE 

I^Hili —w 17 3% 
rti? 10.4% 
I'HiH M.m 
l!<l>» 38.9% 
1970 5i.7% 
1971 62.7% 
1972 71.7% 

FEOERAL OrTENOMis 1973, n^a note 23, at H 10, Table H ID. 
In fiscal 1970, ot the 89 federal district courts and the U.C. district coun, 6 (6.7%) had 

no conviclitms tor selective service violations and S (5.6%) had convictions but no sentences of 
imprisonment.   Srr FEl>ii.KAt OtltNUtKS 1970, n^a note 23, at 138-39, Table O 14 (1972). 
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cause of these drastic ititemal changes in the Selective Service Sys- 
tem, using data from this period, as Blumslein and Nagin did, creates 
unnecessary difTiculties for the analysis. A much better test of the 
deterrence hypothesis could have been made if Blumstein and Nagin 
had used data from l%8 and I9G9, the peak period of the Vietnam 
War, when the number of inductions was stable and the Selective 
Service was not undergoing signiricanl change. 

D.    /naJefuaU Control yariablts 

Blumstein and Nagin tried to account for the influence of the 
community on draft violation and punishment of draft violators by 
using traditional control variables. Although such factors as wealth, 
education and race ordinarily correlate with incidence of crime, such 
factors did not appear to have a significant correlation with draft 
violation.^ Because draft violation was a political ofTensc, the politi- 
cal environment of each community could have been more impor- 
tant than the traditional social and economic influences.*' Political 
environment may have affected the exercise of discretion by local 
draft boards and prosecutors'" and may have influenced dispositions 

in Tuul year 1971, 12 (11.3%) dulrici couni had no convicliora and 17 (18.9%) had convic- 
lioni bui no Knicncci of imprisunnKni. Stt FtDERAi. OMENDKRS 1971, lufit note 23, al 
128-29, Table D 14 (1973). All disiricl count in boih yean had Kleoive lervice violaiion 
cues. 

48. Blumitein and Nagin did no4 find any rontiiieni lifiiiiftcanl corrrlalion bclwren 
llH*ir ttmlml variidiln FIH- mrial and rt-ititunii<- cundiliimi and llir violation rale. SM tfltini- 
ileln & Nagin. supf* IMHC 2, al 270 a|i|). I had included lintiUr ciinlrol variables in early 
Magn of my own an.ilysiii, htil dnipficd iheni because I alM found IMI tigniricani correlaiiont. 

4n    Ktt notes 83 It'.) ittjio and accompanying text. 
M). A great deal of discretion icparaled an onTender'i decision to violate the draft laws 

and the ofTicial decision to prosecute. Under the Selective Service Act, any registrant who 
failed to fulfill a "duly" was classined as delinquent. Selective Service System, 32 C.P.R. 
§ 1602.4 (1971). Priur to GutknechI v. IJniled Slates. 396 U.S. 293 (1970), driinquenii wetr 
ordered for immediate induction; if (he induction order was not ol>eyed, or if the original 
rcast>n for the delinquency was a failure lo obey an order fur induction (or an order to per* 
form alternative service), llic loral draft tioard was required lo rrjMjn the delinquent ID the 
United Stales Attorney for invcitiffation and prnseculiuii. Selective Servii-e Syiirni, 32 
C.I-'.K. § I(i42.4l(a) (1971) A liK-al draft board, luiwever, cuuld delay a rep<in f..r up lu :HI 
days in an effort lo kicaie a registrant and obtain compliance, li In practice, local boards 
often delayed reports for longer than 30 days. 

The degree of discretion exercised throughout the Selective Service process became even 
greater in fiscal years 1970 and 1971, the period of ihe Blumstein and Nagin study. In those 
years legal personnel of ihe Selective Service regional offices underloolc a substantive review 
of the merits of delinquency cases prior to forwarding them lo the United Stales Attorney. 
SEMI-ANNUAL REKIKT <»- THE DIRECTUII or SELECTIVE SERVICE, JULY I m DccKiMaER 
31, 1972. at 48 (1973). 
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by judges and juries.*' In addition, community sentiment may have 
influenced an individual's decision not to cooperate with the draft in 
the first place.'* 

In an attempt to account for community attitudes, Blumstein and 
Nagin included dummy variables for region and for estimates of local 
public opinion." Local public opinion, as measured by Blumstein 
and Nagin, appeared to have no significant impact on violation rate. 
But the region dummy variables were statistically significant, and 
their significance dcmoastrates the need to incor(x>rate measures of 
local culture." The crudcncss of the dummy variable approach sug- 
gests that specification error still may have been present.** A more 
refined measure of political culture might have improved the 
analysis. 

Blumstein and Nagin's emphasis on such traditional control vari- 
ables as race, education and income points to the major problem in 
their analysis: It did not adequately reflect the political nature of (he 
draft. The alternative developed in Part II seeks to recognize the 
political as[>ccts of draft violation by introducing dilTerent control 
variables, by improving the measurement of violation rate, by using 
different sanctioning variables, and by using data hoxa a difTcrent 
time period. 

il. SM Cook, hMti Opnum mmd FtdntlJmlmal Ptlitf, 21 AM J. POu Sa. 567 (1977); 
Krilcer, FtJmlJadfn md ikm fVtiumI EmeamiKnlsi lit In/ktimt tf PMic Opmim, 23 AM. J. 

POL. Sa. — (1979); K/ilur, JVUittl Ctmltlti, smfn IKHC IS; Commcnl, JiUmal Atlml^ mU 
flMii Ailing: A QmnliMiM S>m^ ^ StUttut Smta SaUmvif m l*e ^a«aan Wm IWM, 23 
BurrAix) L. K£V. 463 (1974). 

52. Blumjtein and Nagin acknowledge llm potential inlliience. Blumitein & Nafpn, 
a^M note 2, at 259. 

53. U at 258-59. 
54. U at 2(38. 
55. For example, the authon did ncM discuM the poMibte lelationihip between the re- 

gional variables and the public opinion variable: The regional variabla alio could have re- 
flected diftcrencca in public opinion. The variable used as an indicator of public 
opinion—the percentage of positive answers to a Gallup Poll question, "In view of the devel- 
opments sifKC .we entered tlic Tighling in Vietnatn, do you think that the U.S. ni.-Mle a mistake 
sending titwtw to Vietnam?"—may nofhavc rrncflrd local altitudes rrftardinft the ni<>r.ilily 
of the war. An afTiniiativc aiuwrr "LIMIIII Bim|ily rrlln't disa|i|HHntMirtit that f lir war was wtt 
going well,** as the aullwin rec«iKni/-rd, nt. at 25*.) ii.!H, ahhtMtgh MKIIC data luKRestrtl "that 
the *mis(ak«' question may be a reasonably adequate substitute lor the tloired moral opsnion 
question,** ji^ Furthermore, the Gallup Poll data used to extrapolate statewitle altitudes to- 
ward the war had, in the authors* words, "considerable limitations" because of the relalivrly 
small sample size of a given poll, td at 259 n.93. Civcn these limitations, then, it is possible 
that Blumstein aitd Nagin's choaen variables simply could IKM have accurately reflected local 
political attitudes. The analysis presented here seeks to overcome ihcse problenu by using two 
difTcrent measures of opinion (the "mistake" question and a "hawk-dove" indicator), aiMl by 
obtaining valties for the states by aggregating a scries of polb rather than by simulation tech- 
niques bansi on a single polL   Jar notes 74-78 m/ra and accompanying text. 
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II.   A REEXAMINATION or THE DETERRENCE QUESTION 

The allemative model presented here reaetnbles the Blumslein- 
Nagin model, while incorporating a number of changes designed to 
overcome the weaknesses discussed above. In place of the various 
estimates used by Blumsiein and Nagin, this analysis measures the 
number of draft violators as the number of men referred to the Jus- 
tice Department by Selective Service. In the model analyzed below, 
the sanctioning threat has two main components: certainty of sanc- 
tions and severity of sanction, with certainty of sanctions divided into 
three sub-components—probability of prosecution, probability of 
conviction and probability of a prison sentence. The model in- 
troduces new or modiiled control variables for local political environ- 
ment. In order to avoid confounding system changes, data for the 
analysis are drawn from an earlier period during which the nature of 
the Selective Service System's operations was stable. In order to 
improve the quality of the estimates of the eflects of sanctions on 
violation rates, a variant of ordinary least squares, weighted least 
squares, is used for the statistical analysis.^ Taken together, these 
alterations should result in better, more meaningful estimates of the 
deterrent cITect of criminal sanctions. 

A.    Eslimaling Uu Violation Rait 

The measure of draft violation rate used in the analysis below is 
the ratio of the number of violations to the number of men called for 
Induction." The figures for both values are for fiscal year 1960, and 
the unit of measurement is the state. Selective Service publications 
provided the figures for induction calls.^ The number of violations 
was taken as the number of men that the Selective Service referred to 
the Justice Department for investigation; a congressional committee 

56. Weighted least squares invotvet assigning a weight to each obiervatitMi prior to csti- 
matmi, anti then proccetiing as in ordinary least squares.   Stt IMMC 79 i^m. 

57. A transformed version of this dependent variable, equivalent to Blumstein aftd 
Nagin's "lf>gistic Ibrm,*' was also used in the analysis (in the tables brkiw it will be tdentified 
as "Itiffit"). llie lorm vH this iraiultirmatitin, whrrr P is rf|ual to llir vMilatiiin measure tie- 
fiised aliove is 

Mr) - * (-jf^). 

For a discussion of the merits of this measure, sec Blumstein k. Nagin, n^m note 2, at 261. 
58. SEMI-ANNUAL RI^KMIT <W Tite Dtatscmit o»' Titu SeuiianvK Seiivicc, JuLy I 

TO Etacusau SI, 1968, at 39 (1969); Sr.k4i-ANNiiAi. Rr.rtMiT or THE OIKBCTO* or THE 
SaucnvK SBKVICE, JANUAKV i TO JUNE 30, 1969, at 37, Table 6 (1969). 
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publication provided this datum.'" These latter fiijurcs may miscal- 
culate the "true" violation level; uiKleresliinalioii is the lesser danger, 
ihougli it niiglil occur in the following way: In theory, if a draft 
board found a registrant to have violated the Selective Service Act, 
the board was required lo refer the case to the local United States 
Attoriiey.'" Violations usually occurred as a result of a registrant's 
failure lo comply with an order to report for induction or alternative 
service.'*' In practice, however, individual liKal boards may not 
have referred every case, seeking instead lo give the registrant an- 
other chance to submit lo induction or lo begin alternative service.'"* 
Despite this [wlential problem, the analysis below a.\sumcs that all 
ofTcnders were referred lo the Justice Department for investigation 
and possible prosecution, simply because there is no way of determin- 
ing how many offenders were handled in the mure informal fashion. 
A more serious (Mtcntial problem is that the measure of violation 
rale used below may overestimate the number of violators because it 
treats as violators tho.sc individuals who had not intended to violate 
the draft law and who submitted to induction or re|x>rtcd for alter- 
native service after referral lo the Justice Department. Tlie alterna- 
tive, however, is to use the next smaller measure, the number of 
indictments;*'' and, as was argued above, this figure seriously under- 
estimates the number of violators.''* 

In choosing between jHissiblc ovcnrstimation and possible under- 
estimation, overcstimation actually presents fewer problems, since a 
control variable may be introduced to account for a large fwrlion of 

S9. Tiih SKi.ti:ii\K .Sfj<vu:fc Sv.viKM: I IS ()ft.MAm>NN. I'KAiricbs ANii I'K<K:I:IHIH>;M 

373 (!'.)•>'•) Ihrreiiijiricr iilrtl .i»TllK .SKLWrilVf .SlHVHlK S\NT»;M|. 

tiO.   Scleirivt Sovirr .Syslcin, M C.K.R. § Killi 4 (1971). iff iiiMc 50 «/>.«. 
(il. Violjliont cuuld IMVC mullrd fnitii ullirr lltiii)*^ as well, viicli al failure iir rcfuul lo 

regislcr wiih St-lcciivc Service, or liir deiiiruying diall registr.iiioii or clasificaliun cards. 

63.   Sff note 50 iyfim. 
f>i. Ifltic (t-ilji were available, anotlter |niviihlt- iiK'iUiirc wimld be (he priiponi«in4>rnten 

actually i.vtued iiitluclimi urders vvltit failed lo re|M>rl wlieit ealU-il .Siicli dala w«Mild liave lu 

l>« obtained fluin ^>ell?clive Service. an{^aiua/ini;ly Selective Service did not tyslentalically 

ilan cdllecliiif; \uch data iiniil June 1970. F.nnrti lu obtain the data for the period June I. 

1970 lltruugh December 31, 1972 were partially siicceMful. Selcclive Service provided attfrrc- 

gate ri(;urc3, by stale, fur tlie entire {leritKl, claiming lliat the data culleclitm sheets thai would 

have |)erniilted brcakdtrwiit fur sliuner |)eriuds of lime were iiu UHii;er available. Because of 

the niaji>r [lolilical cliaiiges that txrcurred between June 1970 and Occcmticr 1972 any analy- 

sis of that data would IK- hiKhly t|ueslionable. 

&t. Sff nutes 20-2tt tyfita and .iccompaityiii|( te«t. Ill l!Mj(l, indiclincnis ri>ltowe<l only 

8.2% of referrals. Of 21,331 cotnplainls, 1,754 resulted in pruscculitms oc dismissals. TlIK 

Stt>X.Tlvl: SLKVKIK SVMLM, jufiia note 59, at 373. Liniitati<ins on the available data, 

rather than theoretical consideraliuus, constrain the allenialive measures that exist. Sfe note 

63 sufn*. The true number of viulaton probably lies between tlie ntimbcr of referrals, cor- 

rected for mobility, and the number of indictments. 
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(he ovcrcslimation. This control variable is a measure of geographi- 
cal mobility: the proportion of persons who moved into their current 
house in 1969 and 1970, as reported in the 1970 census." Presum- 
ably, many cases were referred to the Justice Department because the 
Selective Service lost track of persons who moved and failed to report 
the new address. The Justice Department did not prosecute, but 
simply had the FBI locate such persons. The control variable for 
geographic mobility screens out some of the "noise" in the indicator 
of violation rate. 

B.    Measuring the Sanction Imposed 

The specific question analyzed below is the extent to which varia- 
tion in the severity and certainty of sanctions imposed on draft of- 
fenders accounts for variation in the number of draft violations. 
Under the Selective Service Act, all violations were punishable by up 
to 5 years imprisonment and/or a 110,000 fine.*^ If multiple counts 
were involved, a convicted violator could have, in theory, been sen- 
tenced to a term longer than 5 years if the sentences ran consecu- 
tively, but this seldom occurred.^' In this model the independent 
variable measuring severity is defmed as the average "JAILTERM" 
in months, of those sentenced to imprisonment, as reported by the 
Administrative OITicc of the United States Courts.• 

65. lliii omtrol variable atlcmpli to control for aome of those who were twl "true" 
draft violator!. *Tnjc*' violator* were tlujsc tndividuab who weighed the alternatives and 
decided that the risks of possible sanctions were preferable to induction. Sn Blumslein & 
Nagin, ntfita note 2, at 255. 

Overcstimation of the number of draft violations still exists to the extent that individuals 
submitted to induction after rctcfral, causing their cases to lie dismissed. l*he number of 
draft violatim who went to trial having inoMitroveniblc evidence of erroneous classification 
could be very small, id at 254. The existence uf marginal defenses could classify an indi- 
vidual as a tnjc violator because the probability of conviction wtMjtd approach that of a 
violator having no defense. 

Neither Blumslein and Nagin's model nor the one presented here corrects for individu- 
als who made a decision nut to vii>late the draft, but rather to avoid iniluction as long aj 
passible. Unlike ordinary criminals, those disobeying induction orders cuuld avoid criminal 
sanctions merely by submitting to induction before time of trial.    U at 246. 

66. 50 U.S.C.A. app. § 462(a) (1970). 
67. FEDERAL OKKi^Ni».its I9ri8, npn note 23, at 156. In 1968, the average sentence of 

imprisonment for a violation of tlie Selective Service Act was 37.3 months. Of the 580 
sentences imposed, 44 were for a year or less, 131 were tietween I and 3 yctua, 301 w^ 
tKtwcen 3 and 5 yean, and 104 %vere for 5 years or more. 

68. it/, blunutein and Nagin coruidcr the "expected** (average) senteiKC of all of those 
going to trial rather than the average term of tmprisonmenr of those sentenced to prison, or 
the intermediate variable, the average sentence of all of thoae convicted. Blumslein & Nagin, 
js^ns note 2, at 257-58. Notice that I have ignored the elTect of fines in this analysis. FiiMi 
were so rare in ilraft cases thai potential oflcnden probably paid little heed to ihcm.   In fiscal 
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Dcflning a variable to measure the certainty of sanctions is some- 
what more complex. Certainly of sanctions can be defined as the 
proportion of draft offenders who ultimately served time in prison. 
This proportion depends upon action taken at the various decision 
points in the path from violation to jail: 

(1) Identifying an individual as a draft offender; 
(2) Referring the offender to the Justice Department; 
(3) Prosecuting the offender, rather than simply locating him 

and telling him to report for induction; 
(4) Convicting the orPender, as opposed to either dismissing the 

case after il is filed becaus«- the offender agreed to be inducted or 
acquitting the ofTendcr in a trial; 

(5) Imposing a sentence involving a prison term. 
In reality, with the available data, it is not possible to follow indi- 

vidual cases in this way. The various stages must be estimated from 
aggregate state data. As discussed in the preceding section,"' identi- 
fication and referral merge into a base which may be referred to as 
the "number of offenders.'"" Certainty of sanctions is equal to the 
ratio of the number of men imprisoned to the number of offend- 
ers—or in other words, the simple probability of imprisonment [P(I)] 
for an individual referred to the Justice Department as an offender. 

Once draft violators arc so defined, probability of imprisonment 
can be broken into a number of simple and conditional component 
prob.-ibiliiics: 

(1) Probability of prosecution, P(P); 
(2) Probability of conviction, given a decision to prosecute, 

P(C|P); 

(3) Probability of receiving a jail sentence, P(J|P&C). 
Certainty of sanctions is simply equal to the product of its three 
component.s: 

Pa)S P(P)-P(C|P)P(J|P&C). 

P(I), estimated by the producrof its components, is included in one 
of the analyses presented below; the three individual components, 
P(P), P(C|P) and POIP&C), are included in the other." 

year 1968 rinet were impoKd in only iwo cues. FEDERAL OrrcNDUS 1968, mfm nMe 23, •! 
IS6. 

69. SM no(ei 57-^ JK^ and accompanying tcxi. 
70. In the model prescnied here, as well as in Blumstein and Nagin's, the numt>er of 

oncnden is only approaimaied.    SM nolci 57>6& smfira and accompanying leal. 
71. These data were computed from information in THE SELECTIVE SEKVice SvsrnM, 

Hpn note )9, and FEOEKAL OtfENiiERS 1968, js^ra note 23. 
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C. 77ie Time Period • 

The analysis uses data from 1968 and 1969 because the Vietnam 
War was at its height, and because the draft underwent no major 
changes during this period. Since the deterrent elTects of law en- 
forcement arise from sanctions already imposed, the data must be 
lagged; therefore, data from fiscal year 1968 measure sanctions, and 
data from fiscal year 1969 measure violation rate. The I-year lag in- 
this analysis contrasts with the 6-month overlapping lag in the Blum- 
stein and Nagin analysis." 

D. Control Variables for Political Climate 

In order to guard against spurious relationships between the sanc- 
tion variables and violation rate, the model includes three additional 
control variables. These variables are indicators of the local political 
environment which might have influenced the actions both of poten- 
tial draft olTenders and of judges in sentencing violators. The first 
measures the tolerance and of>enness of each state to new ideas, and 
the other two measure public attitudes toward the Vietnam War in 
each state. 

1.     The irmouation variable. 

The model uses a variable developed elsewhere to obtain state- 
by-slate estimates of the level of tolerance of deviation and openness 
to new ideas. Originally developed as a tool for looking at the diffu- 
sion of innovative programs and services among state governments, 
this variable is based upon an analysis of 88 different programs en- 
acted by at least 20 state legislatures prior to 1%5.^'   A state was 

72. Sf Blunulein II Nagin, aifia note 2, >l 230 nil. 
73. Walker, Vu Diffiumt of ImMtalims Ammf Uu Ammc— Slalrj, 63 AM. PoL. SCL REV. 

880 (1909). Walker defliics iiiiiuvaiion ai lite adoption of a new program or policy by a Male, 
Mt ai 681, and ranki nates on the basil with which ihey adopt innovations. States were 
attigned a score (Si /) for each of ihe programs studied. A Male's score on a single program was 
defined as: 

'    («1/-<J/) 

where S|/ is the score or a given suie, j, IHI a single program, A, Ij/ is the time of the state's 
arloption of the program; t|/ is the time of the first state's adoption of the program; and tj/ 
u the time of the last state's adoption of the program. 

The overall innovation score for each state was the average score on the 88 programs 
subtracted from one. Thus, the higher the score, the more innovative the state. The actual 
scores ranged from .636 (New York) to .298 (Mississippi). M at 882-83. 
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assigned a score for each uf the 88 programs based on the amount of 
time that state took to adopt the program compared to the time 
taken by the last slate adopting the program. The "innovation" 
score is usertil as a control variable because it appears to be a good 
indicator of the general political culture of individual states. 

2.     734^ public opinion variables. 

The other two measures of local political environment use public 
opinion data originally collected by the American Institute of Public 
Opinion (the Gallup Poll).'* Although national surveys used singly 
will not give a direct measure of public opinion in individual states," 
a group of consecutive or nearly consecutive national surveys con- 
taining the same question or questions with a reasonably constant 
overall rcspxinse pattern can provide fairly reliable measures of opin- 
ion within the individual states."' 

One control variable is based on a series of six surveys between 
December 1967 and April 1968. Individuals were asked if they re- 
garded themselves as "hawks" or "doves" and if they approved of 
President Johnson's handling of the Vietnam War. The first public 
opinion variable is a combination of these two questions created by 
dividing the respondents into four groups: (I) doves disapproving 
Johnson's handling of the war; (2) doves approving Johnson's han- 
dling of the war; (3) hawks approving Johnson's handling of the war; 
and (4) hawks disapproving Johnson's handling of the war.'' 

In an «nal)riu of llie relationship bclwccn tlic inmivalion in<lrx and a variety of itate 
•octal, econnniic and political vaiiablct, innovation rnrrelatrd highly with wraith, inoinie, 
refciun, tnalapiiortioiitnrnt atid party coni|ictitiiHi. 'Hius, the innovation variable reflects 
mainly those social and economic factors which influence the political climate of a state, a 
crucial variable in studying draft violation. .Social and economic factors that eaerl little or no 
influence on a stale's political culture are thereby dmfiped from the variable. 

74. The Ko|>cr Public Opinion Kcscarcli Center, Williams College, provided the data 
for the public opinion measures. 

75. In order to use individual national surveys, Blumstein & Nagin, supra note 2, at 259 
n.93, used a simulation technique. WeBcr, Hopkins, Mezey & Mungcr, Cempvtfr Suim/mttm ff 
Slair EIrtlarmlts, Mt PuB. OflNfON Q 549 (1972-73). This technique has recently come under 
attack. Sn Knklinski, Cmlllllwie/ O/nnlim: A Tisl o/lkt Sumfalt Motltl, 4 I PlIH. OptNt< >N Q. 
34 (1977); Sridman, XiimiMtm of IS,Hu O/umni- A Ciral, 39 I'tia OflNION Q. :I3I (1975). 

7(i. For a discussion of this lechniquc of creating public opinion measures for individual 
slates, see R. WtBtK, PUBLIC Pr>t.K;Y PRkiERtNcu IN iiit SrATi-s 59-64 (1971). The pro- 
cedure aggregates ihe data across the scries of surveys and breaks out the individual slate 
"samples." 

77. As it turned out, <KIC of the six surveys was not available from the Roper Cenlcr 
(No. 759); however, this was not as big a problem as anticipated. There apparently was a 
break in public opinion between surveys 758 and 759, probably as a result of the New Hamp- 
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The second indicator of public opinion is the percentage of re- 
spondents who felt thai it was a "mistake** for the United States to 
send troops to Vietnam. The question was asked in five nonconsccu- 
tive surveys between October 1967 and April 1968.^* 

E.    Procedures of Analysis 

The data were first analyzed by ordinary least squares regression 
using standardized coefficients (betas) to interpret the results.^ 
Only the severity and certainty variables were included as predictors 
of violation level in the first analyses. Separate runs were done using 
overall certainty, P(l), and using the three components of certainty, 
P(P). P(C|P) and P(J|P&Q.'***   In subsequent runs, the four control 

ihire presidential primary, in which peace candidate Eugene McCanhjr niade a very itrung 
showing. Cottscqucnily, data from the last two surveys were not used in constructing the 
measures of stale public opinion. 

78. The surveys were numbcn 752, 735, 757. 758, and 760. The response pattern for 
ihts period was quite consistent, with 45-49% agreeing and 40-46% disagreeing. 

79. Ordinary least squares regression it a statistical tool used to estimate a linear rela* 
tkm^ip between a dependent variable and one or more independent variables. For a discus- 
sion of multivariale rrgrmion analysis in correlational deterrence itudics, see Cook, 
hmnhmntt amj Crwu: A C^iti^ue 9fOirrtnt Fimitmg$ C^metming |4# /^mmtui' Ajjfef /i of i^tmthiunt, 41 
LAW 9t CnwrwMt^. PHOB. 164, 184-86 (1977). Ordinary least squares esiimairs a set of %veighis 
for the independent variables that minimize the sum of the squares of the dilTercnccs between 
the observed dependent variable and the predicted de|>cndent variable. A measure of the 
degree of the overall relationship. R'. is the ratio of the variation of the depcitdent variable 
explained by the independent variables to the total variation of the dependent variable. 

If the actual (population) coefficient of an independent variable is zero, the variable 
dues not eit})lBin any of the variation in the dependent varialtle. In order tn determine if the 
population coeflictent is actually tero, analysts use either "t" tests or "K" tests; the latter is 
uRcd here and is simply ilte sc|uare of the former. Sef R. VU:NK.M., TK-frs K%¥ SiONiKK:ANct: 
43 (I97(i). The F test for a given inde|>cndciit variable indicates whether any variation in the 
dependent variable is explained t>y the independent variable, after removing the variation 
accounted for by the other independent variables in the equation. 

'Che coefTicients estimated by ordinary least squares regression reflect the units of mea- 
surement of the variables. To compare more adequately the relative importance of each in- 
dependent variable, standardized coefTicienti, or "betas," are computed. Beta coefficients 
reflect units of standard deviations. Thus, if variable x has a beta coefTicient of two, a one 
standard deviation change in x causes a two standard deviation change in the dependent 
variable. Table I shows the standard deviations (and means) of the variables; they can be 
used to conven the standardized cocfftcicnts to uiulandardizcd cocfftcicnti llie formula lor 
this convcrsicHi is: 

»y«- ^y,(Sy/S,) 

N. NiE. C. HAU-,, J. JENKINS, K. STUNBKENNER & D. BEKT. SPSS: STATISTICAL PACKAGE 

ruR THE SOCIAL SCIENCES 325 (1975). 
80. As indicated earlier, the unit of analysu is the state. States were the smallest geo- 

graphic unit for which draft call data were available. Because of the nature of the data, 
stales were selected as a unit of analysis, as in the Blumstein and Nagin study. Set Blumslein 
BL Nagin, nfira note 2, at 253-54.   Six slates were omitted because of unavailable data.   The 
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variables were introduced, once with overall ccriainty and once witli 
the components of certainly. The dependent variable was then 
transformed to the logit form,"' and the above analyses were redone. 
Finally, each slate was weighted proportionately to its population,*" 
and the entire set of analyses was repeated. 

III.   ANALYSIS 

The results of this analysis, including intercorrclations among 
variables, means and standard deviations, regressions without control 
variables, and regressions with control variables, are shown in Tables 
1-5. 

preferred sampling unit would have been federal districli bccauie drafr vtoUlion prosecutions 
took place in the federal disirict in which they occurred, lliit unit oTanalyiis would have 
provided a more accurate basii for asacising the impact of poliiiral culture on vtolaiion rate. 
BccauK the poieiitial sanctions confronting a violator were estimated from statewide averages 
rather than federal district averages, there may be aggrrgaiion biases in the estimated sane* 
tion coefTicients The magnitude of any such biases, however, is probably not aignificam.   /d 

81. For a discussion of the transformed variable and its derivation, ice note 57 ji^« and 
accompanying text. 

82. The purpose of weighting the data is twofold. Pint, weighting the slates by popula- 
tion gives a more accurate reflection of the overall, national results for draft violation. Scomd. 
the weighting proccu improves the technical characteristics of the atimatcs. Ordinary least 
squares requires the assumption of equal variances among the error terms (homusccdasticity). 
J^ JOHNSTON, /a/fa note 43, at 11-13. When the dependent variable is a profxiriion, ihu 
assumption is violatetl. resulting in hetcroscrda.\iiriiy. 'Iliis |>rul»trm can br Milvrd by 
weighting the observations by the inverse of the variance i>f the crrur terms. When the tie- 
prmleni variable is a pro^ioniun. I*, a good csiiiiiaie of lite variante t»f the ern>r trrnu, v-p. is 
the variance of the estimate of I*: 

po_J5 ! 
' N •  • 

where N is the number of observaiiou^Kor the logistic form the estimate IK 

NP (PI) 

The weight based on population is similar to thai based on the variance of the estimate 
because N (ihe number of men called for indtictiim) is highly currcliiied with the sixe of ihc 
population of the state involved. 'Itius, rJihcr weighting ici-hnii|ue ovrrctmKs the prolilmi of 
hetenncedasticity. Both types of %^ghts were used, and with tHiceKceplion, tlw results were 
virtually identical; in the discussion above, the analysis based on peculation weights is 
reported. 
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TABLE I 

CORRELATIONS AMONG VARIABLES USED 
IN THE DETERRENCE ANALYSIS* 

SiaiiH«rd 
Vaiulilc X,      X,      X,      X«     X,     X,     X,     X.     X,    X„     M»n    Dcvutwn 

X,    ViolBlion Rule       — 

X,   JAILTMM -A*    — 
-.19 

X,   Onainlr—no    -.54 - tS     — 
-J« -.11 

X. r%ri -.54 - iJ    .4i   — 
-..M -.Of .71 

X,   ntln                      .05 - 14 55 -.»   — 
M -.01 .tl -.tS 

X,   l>(Jp>arC)               - IJ  -.07 57 -.»7    .OJ   — 
-.M -.« .»« -.IS    .11 

X,   lnno»«iaa              5C -.» -.IS     .05 -.iO -.29   — 
.eO -.» -.H -.IS-.II -M 

X,    Minikr'                 -09       16 -.12 -.11     .05 - 01 - 0!l 
-.«    ,;» -IS -IS-.14-IS    .09 

X,   Suppocf                  0< .19   -05 -.K .05 .»6-.51 
-.0» .M    ,0/ -.M .M .ff-sr 

Xa Mubriily                    19 -OS      .02 -.15 .25 02 - 4M 
0« .//     .W -.05 50 tl-4»-.S» 

X„ liigii 94 - III   -.57   -.56     US-.10    V> • 
9S -IS  -.S7  -.S9   ,lt-tS    .SS- 

•N • 44 
MliilMifnl ngiim arr Irttm r««ulif at wrighird rtfrvmun an>ly»it 
'I kr Miirrfl l<w ihn varulilr havr INTH lubjmctl lo a »lam1ardi/jlion prurnl. 

TABLE 2 

VIOLATION LEVEL PREDICTED FROM CERTAINTY 
AND SEVERITY OF SANCTIONS USING 

THE LINEAR MODEL 

ViruMr IVrIi) F R' Hru F R' 

.0749 .0660 
1075 lOOS 

4021 1496 
40 47 IISS 

.065* .049f 

.055« .0597 

.I4IS 0969 
list .0755 

S527 2064 
«74 ./464 

.7M9 J629 

.TTM .<9Sf 

.4508 .oa«i 
50«> OOM 

_ 509S .0922 
5064 .06)1 

J9 _ UVS 1117 
.S9 .•7(4 .0770 

.19 .57 -      2 457 .4461 

..W .SO 1S*» .4760 

10 .11 .M -2 7M .7642 
12- •.OS ./7-»4«» .97SI 

JAIl.TtRM -.2.1 
-.tSr 

2..1M 

Ollajiur—P(l) -.59 
-.iS 

A.MM 
16.377 

P(P) 

P«-|P) 

l^lPlcQ 

.34 
5 029 
4.0»l 

.60 
9SS5 

33.611 

.1.5 

.03 
0670 
OMS 

-.17 S.IOI 
-.M 7.6M 

Fx)i.aiir>ii 3.862 .17 2 784 .23 
9./6¥ .31 7.760 .« 

*lljilicucd (igurrt arc (rum rrtulu of weighted regression analysis. 
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TABLE J 

VIOLATION RATE PREDICTED FROM CERTAINTY 
AND SEVERITY OF SANCTIONS USING 

THE LOGISTIC MODEL 

JAII.IFRM - ".'H ,1 I<T: 

-.21' 3 ma 
CcrtiiiMy—P(|) -A4 

P(C|P) 

P(J|P*C) 

.^> 4 JOS 
tl 3.tf>9 

At lOTOI 
M W72? 

.14 (I.R.S7 

.ft* ftOfil 
if. SOHS 
M aoM 

F<|>ulHin .S2Hfi 21 32S4 .K 
//.«67 .J7 !».?l» .49 

'l(alki<t-cl figum jir fruin II-MIIIS of wi-i|{hlr(l i-rgrruMm tfiwil>»iv 

TABLE 4 

VIOLATION RATE PREDICTED FROM CERTAINTY AND 
SEVERITY CONTROLLING FOR OTHER VARIABLES 

USING THE LINEAR MODEL 

V»rul.lr IWta F R' Biiii F R» 

JAIITKRM -.(IH (1 Wi 
1 7'J^ 

-.nri 
- M 

0.4 in 

r<rtainly—P(l) -.26 
-..»r 

4.Nn 
/.».7«» 

— — 

HP) -S4 
-411 

.1.701 
21.10* 

fiCif) -OH 
.Oil 

0.1W 
O.OOI 

P(J|rfcC) -W 
-.15 

042S 
2in 

Innuvaiion .fij 
.7; 

16346 
Vin2l 

.61 I4.W9 
29.740 

Miiukr H 
.0.1 

10.17 
-o'l 

a.m 
o.om 

Suppun .07 
-.02 

0.»!iS 
001? 

04 
-.07 

oor.K 
0.t70 

Mobilily .50 
.4/) 

lil.'llS 
IS.027 

S7 
.4.1 

ISJS5 
/4.«?7 

F^fuaiion 5ti07 
/? 773 

.49 44.15 
//72; 

.12 
.7.1 

*luHriMd ftgum arr fmm mulit of wrighird rr)[rcuHin aiuly*is. 
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TABLE 5 

VIOLATION RATE PREDICTED FROM CERTAINTY AND 
SEVERITY CONTROLLING FOR OTHER VARIABLES US- 

ING THE LOGISTIC MODEL 

VariaWt nrlM F           R Hrta F R' 

JA1I.TF.RM -.IS 1.156 -.14 1 I5S 
W I.IM -.10 1.298 

Ceruiniy—P(l) -.52 7.255 
24.759 

— — 

mn - - -.57 
-.55 

7.575 
S5.427 

P(C|P) — — -.12 
- .02 

0.8'lli 
0.065 

rn\nc) — — -.11 
-.18 

0657 
5 855 

Innovation .57 16081 .56 15860 
.6i «.«W .57 28.556 

Muukc .09 0444 .08 0.504 
-.06 o.se,i -.11 1.191 

Suppon .10 
-.04 

0.491 .IN> 
- .W 

0.1 H7 
0785 

Mobiliiy .65 
.49 

20.574 
ISMl 

.61 

.47 
17.450 
18.952 

Equation 7.309          .56 
li.6A9         .72 

5340 
14.754 

.56 
.78 

•Italicised figuret are from retultl of weightcff regnuiun analy»i« 

In the absence of control variables, both certainty, P(I), and se- 
verity of prison sentence, JAILTERM, appear to have affected viola- 
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lion rales for draft ofTcnsi-s. - As 'I'ubic 2 shows, the only 
iiuii.signincaiil"' cucnicicnls arc for the probabihty of conviction in 
bulb analyses and for JAILl'KKM in the unweighted analysis. 'Ilic 
results in all (he tables are presented in terms of standardized (beta) 
co<-fru-icnts'" in order to aid comparison of the influences of siiccific 
variables and to permit comparison of the results of the linear and 

logistic forms of the dependent variable."' 'I'hc results for the linear 
and logistic forms arc virtually identical."^ 

On the whole, certainty of sanctions is a much more important 
predictor of violation level than severity of sanctions, with a beta of 
~.yi :is compared to a beta for severity of -.25 (linear-weighted 
model). Ureaking certainly into its components reveals thai the most 
iniporiant component is probability of prosecution. Both 
probability of prosecution and probability of a pri.son sentence are 
more important than the actual length of the JAILTERM, with be- 
la-s of -.GO and -.34, respectively, versus -.24 (linear-weighted 
model). Still, without controlling for other variables, both certainty 
and severity appear to have had a deterrent effect on potential draft 
violators. 

'I'he effect of the four control variables (including mobility) on 
these relationships is shown in Tables 4 and 5. Severity of sanctions 
ceases to have any significant impact on violation rate,"' and the sig- 
niricant relationship between probability of a jail sentence and the 

81. 'Ilic riitiral value o( F al ilir 05 trvrl (i*r a 1-Milrtl Irsf M a|>|miximalcly 2.fl^; 

anyiliinj; with an K IrM than ihis value is not sialuiieally uifitirioiiil (j./., we arc unable to 

conclude llial ihe "pu|julalion" oucllicienl ii dincreni from xeru). Srr K. HcNKKI., fi^rm 

note 79. 

B4     .Sv llule 79 nr/ra. 

By One of fitc pioblems wiih uaiiift standardized coelTicienls is that it otMcurci how 

actual chuiigrs in iiide|M-ndent variables niiglil change the dr|iendent vai table. For example, 

whul cllcrt wttuld incrr.uing the average JAILTKKM by one nuinth have un the violation 

ratr^ 'I1ie unuaiitlardixed regression ON-fficient for JAII/rKKM (linr..ir fnrtn of the depen- 

tirtit variable) is - -.tU^; this means that for every «»•<- nioitlli increav- in the avcrajie jail 

sentence. IIM- vuilalioii rate dro|>f>ed by Tt (the a\rra)(r vittlaliun rale was about 10%). A|>- 

plietl tu the stale of California, this meatu that if the average jail sentence for violaton in 

California fi-ical year I9<i8 had l»een b4 months rallier than i'2 months, there would have been 

6,6*/.l draft violaton in fisctd year 19G9 rather than 7,207. Assttinrng a completely linear 

telalion^liip, Ihe average prison sentence would liave had lo have been about 17 yean in 

order to reduce the vii»lation rale in California tu zero. Readen inleresled in converting other 

eocinricitts tit tlieir uitstandaidi/ed values should see note 7*> nfrm. 

Hft. l*ii|>ulatioii weights were used in the runs re|iorled in ihe tables. Sir note 82 sufin. 

Results with variaiHe-boM-d weights weie similar. In geneial, llie K' saves for the linear 

model were less with variaJtce-based sveights than with pufmlation-baaed weight!; in the logis- 

tic iiitMK-l. tile reverse occurred. 

U7. The iHie esception is when variance-based weights are used in the logistic form. In 

that computation, JAILTERM is significant at the .05 level (l-lailed tcM). 
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dependent variable disappears for the linear form. The only three 
consistently significant predictors of violation rate are probability of 
prosecution, innovation and mobility." Thus, when one controls for 
the local political environment, the apparent relationships between 
violation rate and both probability of a prison sentence if convicted 
and severity of sentence disappear. The relationships found above 
were largely attributable to the local political culture within which 
judges and the potential draft violators were acting. There remains, 
however, strong statistical evidence that marginal increases in prose- 
cution rates were related to marginal decreases in violation rates."'-* 

IV.   CONCLUSION 

The results of the deterrence analysis presented above are consis- 
tent with the thrust of numerous other studies of the deterrence ques- 
tion. Marginal differences in certainty of sanctions are significantly 
related to marginal variations in the draft violation rate, but margi- 
nal differences in sentence severity arc not. Differences in the form 
of the dependent variable do not affect these findings. 

Blumstein and Nagin found that probability of conviction was 
significantly related to the violation rate. The analysis presented 
a(>uvc fuuls that the probability of prosecution is significantly related 
to the violation rate, while probability of conviction is nut. Because 
probability of conviction and probability of prosecution arc a part of 
the larger notion of certainty of sanctions, and because neither this 
analysis nor Ulumstcin and Nagin's analysis found severity of sanc- 
tions to have a significant effect upon violation rate, the two analyses 
are, in fact, generally consistent in terms of the thrust of their empiri- 
cal findings. Because the two analyses used different time periods 
and different measures, their consistency increases the confidence 
with which the results can be viewed. 

88. Probability of prosecution, innovation and mobility account for 72% of the varia- 
tion in the violation rate; the eight variables in the model together account for only 75% of 
the variation. 

89. One possible objection to this analysis and interpretation is that it misapplies and 
misinterprets (he theory of general deterrence. According to that theory, sanctions can have 
an impact only if they arc applied with a minimal level of cenainly, and once this level is 
reached, iiK:rca.ics in severity can further alTecl the violation rate. Xrf Ericksoti 0t Gibbs, 7^/ 
DmtiKt QMIIML Satiu Alltnmlat MetltoJs a/Aitafyiu, M Six:. Sci. Q 534, 542 (1974). In statis- 
tical terms, this theory suggests the existence of a multiplicative interaction between severity 
and certainty of sanctions. To nkeet this criticism, an interaction term was added to the 
mudcl; the lesulting R' was virtually the same as before, indicating that the interaction docs 
not exist. 
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Since ihis analysis round probability of conviction not to have a 
significant relationship with violation rate, Itlunistcin and Nagin's 
interpretation of their rindiiigs—that the prime deterrent of draft of- 
fenses was the fear of "stigma" attached to a conviction—is more 
problematic. Most violators could easily avoid the stigma of a con- 
viction by simply submitting to induction after charges were filed 
(and thus having the case dismissed). 

Although potential violators inevitably must have |x>ndcred the 
undesirable conse(|uences that would follow a felony conviction, 
neither this model nor Blumstein and Nagin's pinpoints which conse- 
quences predominate. Whether or not the consequences that 
predominate merit the label "stigmatic" is unclear. Much depends 
upon the breadth of one's definition of stigma. Further, the concept 
of stigma, however defined, may be irrelevant to an essentially politi- 
cal crime like draft violation, because among some groups of draft- 
age men in the Vietnam era, non-cooperation with the draft may 
have evoked more admiration than scorn. In this sense, the problem 
of stigma is related to the larger issue suggested by the analysis 
above; a potential violator deciding whether or not to cooperate with 
Selective Service considered a variety of factors, including his own 
political attitudes, the threat of sanctions and potential support in his 
local political environment. 

Kmpirical studies of general deterrence pro|)ciiy try to account 
for the v,Kci\ of such variables as wealth and race on the delericiit 
|M)wers of criminal sanctions. Itut these general factors should not be 
allowed to obscure variables that aceoiiiil for the subtleties of the 
political climate in which sanctions must work. Only by considering 
the larger context in which the criminal law operates can such stud- 
ies begin to uncover the complex social and psychological dynamics 
of the deterrent process. 
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APBENDIX 4 - STATUTORY PROVISIONS AND LEGISLATIVE PROPOSALS 

t 
SELECTIVE SERVICE ACT OF 1967     50 App. § 462 

§ 462.     Offenses and penaltiea "^t^ 
(a) Any member of the Selective Service System or any other pe^'3 

son charged as herein provided with the duty of carrying out any o3 
the provisions of this title [sections 451, 453, 454, 455, 456 and 45^ 
471 of this Appendix], or the rules or resulations made or directions 
given thereunder, who shall knowingly fail or neglect to perform 
luch duty, and any person charged with such duty, or having and 
exercising any authority under said title [said sections], rules, reg- 
ulations, or directions who shall knowingly make, or be a party to the 
making, of any false, ii^proper, or incorrect registration, classifica- 
tion, physical or mental examination, deferment, induction, enroll- 
ment, or muster, and any person who shall knowingly make, or be a 
party to the making, of any false statement or certificate regarding 
or bearing upon a classification or in support of any request for a 
particular classification, for service under the provisions of this title 
[said sections], or rules, regulations, or directions made pursuant 
thereto, or who otherwise evades or refuses registration or service in 
the armed forces 6r any of the requirements of this title [said sec- 
tions], or who knowingly counsels, aids, or abets another to refuse or 
evade registration or service in the armed forces or any of the re- 
quirements of this title [said sections], or of said rules, regulations, 
or directions, or who in any manner shall knowingly fail or neglect or 
refuse to perform any duty required of him under or in the execution 
of this title [said sections], or rules, regulations, or directions made 
pursuant to this title [said sections], or any person or persons who 
shall knowingly hinder or interfere or attempt to do so in any way, by 
force or violence or otherwise, with the administration of this title 
[said sections] or the rules or regulations made pursuant thereto, or 
who conspires to conmiit any one or more of such offenses, shall, 
upon conviction in any district court of the United States of compe- 
tent jurisdiction, be punished by imprisonment for not more than five 
years or a fine of not more than $10,000, or by both such fine and 
imprisonment, or if subject to military or naval law may be tried by 
court martial, and, on conviction, shall suffer such punishment as a 
court martial may direct. No person shall be tried by court martial 
in any case arising under this title [said sections] unless such person 
has been actually inducted for the training and service prescribed 
under this title [said sections] or unless he is subject to trial by 
court martial under laws in force prior to the enactment of this title 
(June 24, 1948]. Precedence shall be given by courts to the trial of 
cases arising under this title, and such cases shall be advanced on 
the docket for immediate hearing, and an appeal from the decision or 
decree of any United States district court or United States court of 
appeals shall take precedence over all other cases pending before the 
court to which the case has been referred. 

(b) Any person (1) who knowingly transfers or delivers to anoth- 
er, for the purpose of aiding or abetting the making of any false 
identification or representation, any registration certificate, alien's 
certificate of non-residence, or any other certificate issued pursuant 
to or prescribed by the provisions of this title [sections 451, 453, 454, 
455, 456 and 458-471 of this Appendix], or rules or regulations pro- 
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mulgated hereundcr; or (2) who, with latent that it be used for any 
purpose of false identification or representation, has in his posses- 
sion any such certificate not duly issued to him; or (3) who forces, 
alters, knowingly destroys, knowingly mutilates, or in any manner 
changes any such certificate or any notation duly and validly in-, 
scribed thereon; (4) who, with intent that it be used for any pur-i 
pose of false identification or representation, photographs, prints, or! 
in any manner makes or executes any engraving, photograph, print, 
or impression in the likeness of any such certificate, or any colorable 
imitation thereof; or (5) who has in his possession any certificate 
purporting to be a certificate issued pursuant to this title [said sec- 
tions], or rules and regulations promulgated hereunder, which he 
knows to be falsely made, reproduced, forged, counterfeited, or al- 
tered ; or (6) who knowingly violates or evades any of the provisions 
of this title [said sections] or rules and regulations promulgated pur- 
suant thereto relating to the issuance, transfer, or possession of such 
certificate, shall, upon conviction, be fined not to exceed $10,000 or 
be imprisoned for not more than five years, or both. Whenever on 
trial for a violation of this subsection the defendant is shown to have 
or to have had possession of any certificate not duly issued to him, 
such possession shall be deemed sufficient evidence to establish an 
intent to use such certificate for purposes of false identification or 
representation, unless the defendant explains such possession to the 
satisfaction of the jury. 

(c) The Department of Justice shall proceed as expeditiously as 
possible with a prosecution under this section, or with an appeal, 
upon the request of the Director of Selective Service System or shall 
advise the House of Representatives and the Senate in writing the 
reasons for its failure to do so. 
June 24, 1948, c. 62€, Title I, § 12, 62 Stat 622; Aug. 30, 1965, Pab.L. 
89-152, 79 SUt 586; June 30, 1967, Pubi. 90-40, § 1(11), 81 Stat 
106. 
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2. 

SECTION 1114, FROM S. 1722, 96TH CONG., 1ST SESS., AS 

REPORTED BY THE SENATE COMMITTEE ON THE JUDICIARY (S.REP.NO. 96-553) 

"81114. Evading Military or AlUmative Civilian Service 

"(») OFFENSE.—A penon ii guilt; of as oBense if— 

"(1) knowing thai be is under a dut; imposed b; a federal statute gov- 

erning militaJ7 service, or by a regulation, rule, order, or presidential proc- 

lamation issued pursuant thereto— 

"(A) to register for military service; 

"(B) to report for and submit to examination to detemnne his 

availabili^ for militaiy or alternative civilian service; 

"(O to report for and submit to induction into military service; or 

"(D) to report for and perform alternative civilian service; 

he fails, neglects, or refuses to do so; or 

"(3) with intent— 

"(A) to avoid or delay the performance of the militaiy or alterna- 

tive civiliaD service obligation of lumseU or another person bnposed 

by a federal statute governing mHitaiy service, or by a regulation, 

rule, order, or presidential proclamation issued pursuant thereto; or 

"(B) to obstruct the proper determination of the existence or nature 

of such an obligation; 

he engages in conduct constituting an offense under section lS4S(aXl) 

(HaUng a False Statement). 

"(b) PBOOF.—To the extent that conduct described in section I34S (aXD is an 

eleuent of an offense described in this section, the provisions of section 1346 

(bK2) and (cK2) that apply to section 1S43 (Making a False Statement) apply also 

to this section. 

"(c) GBASINO.—An offense described in this secdon is— 

"(1) a C\tst D felony if the offense is committed in time of war; 

"(2) a Class £ felony in any other case, except as provided in para- 

graph (3); and 

"(3) a Class A misdemeanor under the circumstances set forth in sub- 

section (aXlXA) if it occurs exclusively during a period in which only pre- 

viously deferred registrants are subject to induction. 
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nSCnON 1114. EVADING UtUTAHT OR ALTERKATITZ CIVILIAN SERVICE 

/. In OenercH and Preieni Federal Law 
Section 1114 transfers certain felony violations of selective service 

law now contained in 60 XJ.S.C. App. 462(a) and (b) into the Crimi- 
nal Code. The remaining offenses arc reduced to misdemeanors. 

50 U.S.C. App. 462 is an awkwardly drafted provision. In addition 
to defining specific offenses, often in obscure language, it generally 
makes it a crime, punishable by imprisonment for up to five years, to 
violate any provision of the statute, or regulation or administratjve 
order issued thereunder. 

The principal offenses under section 462 involve failure to register, 
or to report for or submit to induction; failure to report for a phvsica) 
examination; and failure to keep one's local selective service ooard 
advised of a change of address, or to carry one's selective service card 
on his person. Offenses can be committed by persons subject to the law 
(e.g., failure to register), officials of the Selective Service System and 
other agencies (e.g., false examination reports), and "outsidere" (e.g., 
making false statements in behalf of registrant, or printing counter- 
feit selective service cards). The uniform felony classification has led 
to non-prosecution of many minor violations. Since the purpose of the 
statute IS primarily to encourage men to serve in the armed forces (or 
alternative civilian work programs) rather than put them in jail, the 
policy of the Selective Service System and the Department of Justice 
with respect to r^istrants has been to punish principally persistent 
refusals to serve. Tne bulk of prosecutions have therefore been for dis- 
obeying orders of a selective service board to report for induction or 
<dvuian work. An exception has been the making of false statements, 
which is generally considered to warrant prosecution. 

The statutory culpability standard is knowing," but the courts 
have reciuired something more than mere abstract knowledge of the 
order—i.e., an intent to evade the purpose of the law—where there was 
some question of the ability of the registrant to perform, e.g., where 
he was overseas and claimed it was impossible for him to report." 
However, absent such circumstances casting doubt on the ability to 
perform, courts have held that mere knowledge of the order and 
a deliberate decision to disobey it are sufficient u>r liability; reliance 
on the advice of counsel that uie order was unlawful does not negate 
the requisite culpability.•• 
e. The Offense 

A. Elementt 
Subsection ^a) (1) provides that a person is guilty of an offense if, 

knowing that ne is under a dutv pursuant to a Federal statute govern- 
ing military service or a presidential proclamation, regulation, or ad- 
ministrative order promulgated thereunderj to register tor military 
service, to report for and suomit to examination to determine his avail- 
ability for military or alternative civilian service, to report for and 
submit to induction into military service, or to report for and perform 
alternative civilian service, he fails, neglects, or refuses to do so. 

The offenses of failing to report for and submit to induction, or to 
report for and perform alternative civilian service are "ultimate" 
offenses, involving a refusal to fulfill the final objectives of the selec- 
tive service system to foirly select {xsrsons to serve in the armed forces 
or, if they are conscientious objectors, to perform alternative civilian 
work. These offenses are thus carried forward in this section for po- 
tential felony treatment The offense of failing to register similarly is 
among the most serious derelictions, since it involves a kind of fraud 
on the system and, like the "ultimate" offenses, requires that another 

'BUvtrman T. I7iilt<< BUIa, 320 r.tt 36 (Sth CIr. IMS) : niimire Duntla r. V»Ul4 
Slain. 802 r.2d 40* («tb CIr. 1»S2). neoailderad 114 P.2ii «T (ith CIr.). nrt tealid. 
174 U.S. a2S (IMS). 

•• 8K (;IIII<< Slalet T. Jmcim, 481 r.M 651. 8«r (lit CIr. 19T2). 
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indiyidual be mode to serve in the offender's place. It too is thus in- 
cluded in this section. 

Contrary to the suggestion of the National Commission," the Com- 
mittee has also incluoi^ failure to report for or submit to examination 
among the offenses brought forward for potential felony treatment. 
While not an "ultimate" offense, experience has shown that it has such 
a delaying effect on pi"ocessing tlint the need for dcteirenre is great." 

Subsection (a) (2) provides that a person is guilty of an offense if, 
with intent (A) to avoid or delay the performance of the military or 
alternative civilian service obligation of himself or another person 
under the provisions of a Federal statute governing military service, 
or a presiaential proclamation, regulation, or administrative order 
thereunder; or (B) to obstruct the proper determination of the exist- 
ence or nature of such an obligation; "l>e engages in conduct constitut- 
ingan offense under section 1343(a) (1) (Making a False Statement)." 

This subsection is designed to carry forward that aspect of 50 
U.S.C. App. 462(a) which punishes any person who shall 'Ocnowingly 
make, or be a party to the making of any false statement or certificate 
regarding or bearing tipon a classification or in support of any request 
for a particular classification." The offense, as in current law, may be 
committed not only by one liable to service under the selective service 
laws, but by officials diarged with duties thereunder (e.g., local selec- 
tive service board or induction personnel), or by outsiders who volun- 
teer or furnish information (e.g., family members and friends, 
medical practitioners, and the like). 

It has been held under current law that the requirement that the 
false statement be one "regarding or bearing tipon a classification in 
effect mandates a showing of materiality of the statement, although it 
is not necessary to show that the statement proximately caused a partic- 
ular classification to be awarded." This requirement of materiality is 
carried forward through the reference in this subsection to conduct 
constituting a violation of section 1343, which requires that the false 
statement in fact be material. 

B. Gulpability 
The conduct in paragraph (1) is failing, neglecting, or refusing to 

fulfill the various duties enumerated in subparagraphs (A) through 
(D). Since no culpability standard is specifically prescribed, the 
applicable state of mind is "knowing," i.e., the offender must be proved 
to have been aware that ho was failing, neglecting, or refusing to 
perform one of the enumerated duties (e.g., to register for military 
service^. This stondard is consistent with tnat under present Federal 
law, which generally requires merely a deliberate refusal to obey the 
law, irrespective of the registrant's belief that the particular duty 
which he refuses to perform is invalid." Thus, the Committee has 

" See Final Report I 1108. 
" Prosecutions ror fiilllnK to report for or sabmlt to exninlnatloni are typically broiifcht 

only after a registrant baa exhanated tbe patience of the aotborltlea after a loor blatory 
of Bttemptloc to avoid bis responsibilities under tbe selectlre serTlce laws. See. c.K., 
Onlled Smici y. Uayburv, 45.1 F 2d 1233 (9lh Clr), cert denied. 400 U.S. »00 (1»72). In 
Rucit cnses. prosecution for this ofTense has certain adrnntascs. since many defanaea 
Involrlne clflims of Incorrect cisssincallon of the rnrlstrsnt are iinaTallable. 

"See Unlteil Btalu r. JCoaiber, 4S8 r.2d S18, 822 (7tb Clr. 1871). cart, dtnlad, 40T 
0.8. 810 I1U72I ; Vnitti Btattt i. LiKkt.til V.2i 198 (Stb Qr. 18701. 

• See VnU€d Btatea •. Jac^utt, supro note 28. 
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rejected the suggestion of the National Commission, found also in S. 
1, as originally introduced in the 93d Congress, that a specific intent to 
evade be an clement of this offense." 

The fact that the person was under a duty to do one of 
the enumerated things is an existing circumstance. The culpability 
level is specifically set at "knowing," thus requiring proof that the 
offender was awni-e of the duty. Tlie further element that the duty 
derived from the provisions of a Federal statute governing military 
service, or a presidential proclamation, regulations, or administrative 
order promulgated thereunder, is also an existing circumstance. How- 
ever, by virtue of section 303(d)(1)(A), no mental state need be 
proved as to this element." , 

The conduct in paragraph (2) is engaging in conduct constituting 
an offense under section 1343(a) (1). The applicable state of mind that 
must be proved is at least "knowing," i.e., that the offender was aware 
that he was engaging in the conduct described in section 1343." How- 
ever, by operation of section .303(d) (1) (A), it is not necessary to show 
that the offender was aware or liad any mental state with regard to 
the fact that such conduct constituted a violation of section 1343. The 
specific intents set forth in subpnragraphs (A) and (B) state the 
alternative purposes for which it must oe proved that the offender 
engaged in the prohibited conduct. 

iSubsection (b) provides, in essence, that the proof and affirmative 
defense provisions of section 1345 which apply to section 1343(a) (1) 
apply also to this section. These provisions, which consist of a defini- 
tion of materiality and nn nlTirmativc defense, of retraction, arc ex- 
plained in connection with the discns-sion of siiltchnptcr E of chapter 
13 herein. 
3. Jttrudietum 

No iurisdictional base is set forth with regard to this section. 
Accordingly, Federal jurisdiction is plenary as described in section 
201(b)(2). 
i. Orading 

In contrast to the uniform, five-year maximum penalty prescribed 
in current law, the Committee has decided to create grading differen- 
tials for this offense, depending upon whether it is committed in time 
of war or in other less exigent circumstances. Thus, an offense under 
this section is graded as a Class D felony (up to five years in prison)! 
if it is committed in time of war" and a Class E felony (up to two 
years in prison) in any other case, except one. The exception is if the 
offense consists of a failure to register, under subsection (a)(1)(A), 
that occurs solely during perioob where the autliority to induct is 
suspended. In this situation, the offense is graded as a Class A misde- 
meanor (up to one year in prison). 

••SK Fln«l Rrport, I 1108: •Mllon 2-9BS of 8. 1, •• orlclrallj Inlndnmd ID Ibt SM 
CoDcreM. 

••SMse<:tloo<30a(b)(31 •nd SOT (c)(1). 
•SnKctloniSOSib)!!) and SOZJb) (1). '• 
•"The term "war" U dl>cu*f«d In rtUtlon tOMCtlOfl 1101 (Tniiftoii). 
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& 

SECTION 1314,  FROM H.R.  6915, 96TH CONG., 2D SESS., AS 

REPORTED BY THE HOUSE COMMIHEE ON THE JUDICIARY  (H.REP.NO. 96-1396) 

§I3I4. Avoiding miUtary or aUemattoe teniet 

(a) Wkoeoer, being under a duty impoied by Federal lau> gooeming miiUary 

Menieelih— 

(1) reguter for military tervfiee; 

(2) report for, and tubmit to, an examination to determine fitnen for 

military or alieniative tervice; 

(3) report for and aubmit to induction into military lervice, 

(4) report for and perform alternative tervice; 

knoioingly faila or rtfuiea to perform tuch duty ujith intent to atxnd military or 

alternative sercict ihall be puniehed as let forth in lubeection (b) of thie tection. 

(b) An offerue under thie section it— 

(1) a clots D felony if the offense is committ£d during a time of tear or 

national defense emergency; 

(2) a class E felony if the offerue— 

(A) is under paragraph (Z), (3), or (4) of subtection (a) of Ihii 

tection, at any other time; and 

(B) it under paragraph (1) of tuhsection (a) of this section at any 

other time, if during that time persons are being inducted iitio mili- 

tary seroiee; and 

(3) a class C misdemeanor in any other case. 

(c) It is a defense U> a prosecution for an offense under subsection (a)(4) of this 

lection that the actor registered far military or alternative seroiee and that the 

actor failed to report for and perform allemalive service solely because of a hona 

fide religious. lelief 

(d) There \3 extraterritorial Federal jurisdiction over an offense under this 

subsection if he conduct constiltiting the offense teas committed by a national of 

the United Slates. 
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%JSH—Avoiding military or aUemaiive teroiee 
This section carries forward part of 50 U.S.C. App. 462, which pro- 

scribes certain conduct that violates the selective service laws, includ- 
ing failure to register, report for, and submit to, induction; failure to 
report for a physical examination; and failure to report a change of 
address or to carry one's selective service card- Current law, however, 
is awkwardly drafted and fails to distinguish between conduct violat- 
ing less significant regulations and conduct that seriously jeopardizes 
the integrity of the selective service system. 

Subsection (a) makes it an offense for someone who has a duty to 
register or report for military service, be inducted into military serv- 
ice, or perform alternative service, to fail to perform such duty with 
the intent to avoid military or alternative service. The requirement 
that the actor engage in conduct with a specific intent carries forward 
current law. UruuS Statet v. Jacquet, 463 F.2d 653 (1st Qr. 1972); 
Vnited Statet v. Boardman, 419 R2d 110 (1st Cir. 1969). oert. denied., 
897 U.S. 991 (1970); SOverman v. United State*, 220 F.2d 86 (8Qi 
Cir. 1956). 

Subsection (b) makes the offense a dass D fe](»iy during war or a 
national defense emergency (a term defined in section 1320 (relatiiu| 
to definitions for subchapter) of the proposed code) and a class E 
felony if the offense is under paragraph (2), (8) or (4) of subsection 
(a) at any other time. Subsection (b) (2) also provides that an offense 
under paragraph (a) (1) is a class E felony if the conduct constituting 
the offense occurs during a time when persons are being inducted into 
the military. Subsection (b) (3) provides that an offense which occurs 
under circumstances other than those listed in subsection (b) (1) or 
(2) is a class C misdemeanor. Thus, the effect of subsection (b) (3) is 
to grade as a class C misdemeanor the failure to register for military 
service when there is no lawful authority to induct j>ersons into the 
military service. This grading reflects the view that non-registration, 
when induction is not authorized, is of a less serious nature than the 
other offenses defined by this section. Tlie present law penalty is thai 
equivalent of a class D felony. _ . '."-j 

The Committee decided to classify the offense on the basis o{> 
whether or not the United States was at war, viewing a wartime viol*-^ 
tion of this section as presenting a greater risk to national security! 
The use of the terms "war" and ^national defense emergency" means 
that the section will reach Congressionally declared wars and situa- 
tions involving substantial armed conflict prior to a Congressional 
declaration of war (but in combination with the provisions of the Na- 
tional Emergencies Act, such coverage would last no more than six 
months). 

Subsection (c) provides a defense for persons who have registered 
for miltary service and who have been found qualified for alternative 
service, but who refuse to perform such service because of bona fide 
religious belief. This defense is applicable only where the prosecution 
is for a failure or refusal to report for or periomi alternative service. 
By specifically setting forth this defense, the Committee does not 
mean to affect any judicially created defenses to prosecutions for 
failing or refusing to register for military service, to report for or 
submit to an ezammation to determine fitness for military or alterna- 
tive service, or to report for and submit to induction. See section 721 
(relating to nature and effect of defense) of the proposed code. The 
Supreme Court has held that first amendment guarantees provide a 
defense if the requisite circumstances exist. GQlette v. TJniUd Statet, 
401 U.S. 437 (1971); WeUk v. United Statet, 398 U.S. 333 (1970); 
United States v. Seeger, 380 U.S. 163 (1965). 

Subsection (d) provides for extraterritorial jurisdiction where the 
actor is a United States national (as that term is defined in 8 U.S.C. 
1101). This provision is based upon the nationality principle of 
international law. There is also Federal jurisdiction over the offense 
if it is committed within the general or special jurisdiction of the 
United States. See section lll(o) (relating to Federal jurisdiction) 
of the proposed code. 
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