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CONGRESSIONAL REDISTRICTING 

WEDNESDAY, HABCH 18, 1964 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE NO. 5 OF THE 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 10:15 a.m., pursuant to call, in room 346, 
Cannon Building, Hon Emanuel Celler (chairman of the subcommit- 
tee) presiding. 

Present: Representatives Celler, Rodino, Rogers, Donohue, Kasten- 
meier, McCulloch, and Meader. 

Also present: William R. Foley, general counsel, and William 
Copenhaver, associate counsel. 

The CHAIRMAN. The subcommittee will come to order. 
We are assembled this morning to consider a number of congres- 

sional redistricting bills and the Chair would like to read a brief 
statement. 

The Congress now has before it the unique opportunity to act so that 
all doubt and confusion can be removed in the problem of the forma- 
tion of congressional districts. 

The recent decision in the case of "Wesberry v. Sanders makes it clear 
that we can no longer postpone a solution. To avoid a multiplicity of 
suits, to provide States with Federal standards for congressional dis- 
tricts so that the States may be guided accordingly, it is essential for 
Congress to accept its responsibility. 

If the Congress does not act, the courts will. Certainly, it is far bet- 
ter to permit the States rather than the courts to draw the lines. 

Since the early 1950's, I have endeavored to bring about the enact- 
ment of legislation which would set up Federal standards for congres- 
sional redistricting. 

If State legislatures would draw the line for each congressional dis- 
trict, which under my proposal must be composed of contiguous ter- 
ritory, reasonably compact as to form, and contain a population not 
more than nor less than 15 percent of the population for the average 
congressional district in the State, there would be no insoluble proD- 
lems. 

I also provide in my proposal judicial review by a Federal district 
court of each State legislature's enactment of redistricting statutes. 

My bill, as it now stands, would not become effective until after the 
Nineteenth Decennial Census, but in view of the recent decision of the 
Supreme Court I believe that date should be made effective at an 
earlier time, perhaps in time for the election of the 90th Congress. I 
believe in the light of the language of the Supreme Court in its recent 
decision that congressional districts should be composed of populations 
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as nearly equal as practicable, the enactment of my proposal providing^ 
for a 15-percent deviation above or below a State average would be of 
assistance both to State legislatures and also to courts in deciding 
whether or not congressional districts met constitutional requirements. 

(The bills are as follows:) 
[H.B. 690, 88th Cone., 1st sess.] 

A BILL To reanire the estJibllshment of conirreBslonal election districts composeil of 
contiguous ana compact territories, and to require that the districts so established within 
any one State shall contain approximately the same number of inhabitants 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assemhled. That section 22 of the Act entitled 
"An Act to provide for the fifteenth and subsequent decennial censuses and 
to provide for apportionment of Representatives in Congress", approved 
June 18, 1929, as amended (2 U.S.C. 2a), is amended by striking out subsection 
(c) and inserting in lieu thereof the following: 

"(c) Each State entitled to more than one Representative in Congress under 
the apportionment provided in subsection (a) of this section, shall establish 
for each Representative a district composed of contiguous and compact terri- 
tory, and the number of inhabitants contained within any district so established 
shall not vary more than 10 per centum from the number obtained by dividing 
the total population of such States, as established in the last decennial census, 
by the number of Representatives apportioned to such State under the provisions 
of subsection (a) of this section. 

"(d) Any Representative elected to the Congress from a district which 
does not conform to the requirements set forth in sub.sectlon (c) of this 
section shall be denied hl.s seat in the House of Representatives and the 
Clerk of the House shall refuse his credentials." 

[H.R. 1128, 88tb ConK., Ist sess.] 
A BILL To require the establishment of confrresslonal districts composed of contiguous and 

compact territory for the election of Kepresentatlves, and for other purposes 

Be it enacted by the Senate and Bouse of Representatives of the United 
States of America in Congress assembled, That section 22 of the Act of 
June 18, 1929, entitled "An Act to provide for the fifteenth and subsequent 
decennial censuses and to provide for apportionment of Representatives" 
(46 Stat. 26). as amended, is amended as follows: 

(1) Subsection (c) is amended to read as follows: 
"(c) In each State entitled In any Congress to more "than one Representa- 

tive under any apportionment hereafter made pursuant to the provisions of 
subsection (a) of this section, there .shall be established by law a number of 
districts equal to the number of Representatives to which such State Is so 
entitled; and Representatives shall be elected after such apportionment only 
from districts so established, no district to elect more than one Representative. 
Each such district hereafter established shall at all times be composed of con- 
tiguous territory. In as comimct form as practicable; and. under apportion- 
ments made upon the basis of the nineteenth and suh.sequent decennial 
censuses, no district establishetl in any State for the Ninety-third or any subse- 
quent Congress shall contain a number of persons, excluding Indiana not taxed, 
more than 20 per centum greater or less than the average obtained by dividing 
the whole number of persons in such State, excluding Indians not taxed, as de- 
termined under the then most recent decennial census, by the number of 
Repre.xentafives to which such State is entitled under the apportionment made 
upon the basis of such census." 

(2) Such section 22 is further amended by inserting at the end thereof 
the following new subsections: 

"(d) Any establishment of congressional districts In any State ."Jhall be sub- 
ject to review, at the .suit of an.v citizen of such State, by the district court of 
the United St.ntes for the district in which such citizen resides; and any court 
before which a case Involving the establishment of such districts may be pend- 
ing shall give precedence thereto over all other cases or controversies, and if 
such court be not in session. It shall convene promptly for the disposition thereof. 
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"(e) Unless a State Is redistricted in the manner provided by the law thereof 
after any apportionment hereafter made, the Director of the Bureau of tlie 
Census shall redistrict such State in conformity with subsection (c) for the 
election of the Representatives to which such State is entitled. Nothing in 
this subsection shall prevent the redistricting of any State by State action at 
any time in the manner provided by the law^ thereof; and such redistricting 
by State action, when effective, shall supersede any redistricting by the Director 
of the Bureau of the Census under this subsection, except that such redistricting 
by State action shall not supersede any redistricting by the Director of the 
Bureau of the Census with respect to any election of Representatives, unless such 
redistricting by State action becomes effective on or before January 1 of the 
year in which such election occurs." 

[H.R. 2836, 88th Cong., 1st sess.] 
A BILL To require the establishment, on the basis of the nineteenth and subsequent 

decennial censuses, of congressionai districts composed of contiguous und compact 
territory for the election of Representatives, and for other purposes 

Be it enacted hy the Senate and House of Representatives of the United States 
of America in Congress asscmUed, That section 22 of the Act of June 18, 1929, 
entitled "An Act to provide for the fifteenth and subsequent decennial censuses 
and to provide for apportionment of Representatives" (4« Stat. 26), as amended, 
is amended as follows: 

(1) Subsection (c) is amended by striking out all of the language in that 
subsection and inserting in place thereof the following: 

"(e) In each State entitled in the Ninety-third Congress or in any subsequent 
Congress to more than one Representative under an apportionment made pur- 
suant to the provisions of subsection (a) of this section, there shall be estab- 
lished by law a number of districts equal to the number of Representatives to 
which such State Is so entitled; and Representative.s shall be elected only from 
districts so established, no district to elect more than one Representative. Each 
such district so established shall at all times be composed of contiguous ter- 
ritory, in as compact form as practicable; and, under apportionments made upon 
the basis of the nineteenth and subsequent decennial censuses, no district estab- 
lished in any State for the Ninety-third or any subsequent Congress shall con- 
tain a number of jjersons, excluding Indians not taxed, more than 15 per centum 
greater or less than the average obtained by dividing the whole number of 
Ijersons in such State, excluding Indians not taxed, as determined under the 
then most recent decennial census, by the number of Representatives to which 
such State is entitled under the apportionment made upon the basis of such 
census." 

(2) Section 22 is further amended by inserting at the end thereof the follow- 
ing new subsection: 

"(d) Any establishment of congressional districts in any State pursuant to 
the preceding subsec-tlon (c) shall be subject to review, at the suit of any 
citizen of such State, by the district court of the United States for the dis- 
trict in which such citizen resides; and any court before which a case involving 
the establishment of such districts may be pending shall give precedence thereto 
over all other cases or controversies, and if such court be not in session, it 
shall convene promptly for the disposition thereof." 

[H.R. 4340, 88tb Com;.. 1st sess.] 

A BILL To provide for fair representation of all areas of the United States in the House 
of Representatives 

Be it enacted by the Senate and Bouse of Representatives of the United States 
of America in Congress assembled, That in each State entitled to more than one 
Representative in the House of Representatives, the Representative to the 
Ninety-third and each subsequent Congress shall be elected by districts composed 
of contiguous and compact territory, no district containing more than ll.T per 
centum or less than 85 per centum of the whole number of inhabitants of such 
State divided by the number of Representatives to which it is entitled. The 
number of said districts shall be equal to the number of Representatives to which 
such State may be entitled in Congress, no district electing more than one Rep- 
resentative. 
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[H.R. 7343, 8Sth Cong.. 1st fess.] 

A  BILL To  require  the establishment of congressional districts within any one  State 
containing approximately the same number of Inhabitants 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 22 of the Act of June 19, 1920, 
entitled "An Act to provide for apportionment of Representatives" (46 Stat. 
20), as amended (2 U.S.C. 2a), is amended by adding at the end thereof the 
following jiew subsection: 

"(d) (1) No district lieretofore or hereafter established in any State for the 
Eighty-ninth or any subsequent Congress shall contain a number of persons 
(excluding Indians not taxed), as determined by the eighteenth and each sub- 
sequent decennial census of the population, more than 20 per centum greater 
or less than the average obtained by dividing the whole number of persons in 
such State (excluding Indians not taxed), as determined under the then most 
recent decennial census, by whichever is the smaller, (A) the number of Rep- 
resentatives to which such State is entitled under the apportionment made upon 
the basis of such census, or (B) the number of districts then prescribed by the 
law of such State. 

"(2) Before the first meeting of the Eighty-ninth Congress, the Ninety-third 
Congress, and each fifth Congress thereafter, the Director of the Bureau of 
the Census shall transmit to the Clerk of the House of Representatives a state- 
ment showing whether or not the districts created within each State for the 
election of Representatives conform to the requirements set forth in paragraph 
(1) of this subsection. 

"(3) If any Representative is elected in the Eighty-ninth Congress or in 
any subsequent Congress (other than a Member elected from a State at large) 
from a district which does not conform to the requirements set forth in para- 
graph (1) of this subsection, as determined by the Director of the Bureau of 
the Census, then all of the Representatives of that State within which the 
district lies shall be elected from the State at large in subsequent general 
elections until such time as the Director has determined that all districts 
within the State have been conformed to the requirements set forth In para- 
graph (1) of this subsection. The Director shall make such determination 
within thirty days after the State has redistrlcted for the purpose of conform- 
ing with the requirements of such paragraph. The Clerk of the House of 
Representatives shall send to the executive of each State a statement to the 
effect that the State must elect its Representatives at large and, when the 
State has met the districting requirements, a statement to that effect." 

The CiiAIRMAN. "We now find that one of the coordinate bi-anches 
of Government has entered that legislative thicket which was looked 
upon with at least great concern by a number of the Justices of the 
Supreme Court of the Unitx?d States. 

Our first witness this morning is a distinguished member of this 
Judiciary Committee whose contributions are always valuable, the 
Honorable Charles Mathias of Marj'land. 

We are very glad to hear from you. 
Mr. McCuLLOCH. Mr. Chairman, may I internipt at this point 

off the record ? 
(Discussion off the record.) 
Mr. MATHIAS. I hope the gentleman from Ohio will give my re- 

gards to those farm members. I have a number of their colleagues in 
my district. 

Mr. McCuixocH. I might s;iy, Mr. Mathias, the chairman knows 
this, having been in Congress a bit longer than you, one of these 
gentlemen comes from that great county of Darke in the great Miami 
Valley in Ohio, from which went the first case to the Supreme Court 
of the United States testing the original AAA Act. 

The CHAIRMAN. Mr. Mathias, we are very glad to hear from you. 
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STATEMENT OF HON.  CHARLES McC.  MATHIAS, JR.,  A REPRE- 
SENTATIVE IN CONGRESS FROM THE STATE OF MARYLAND 

Mr. MATHL\S. Mr. Chairman, I appreciate your statements and 
those of the distinguished ranking minority member of the commit- 
tee and the opportunity to appear this morning to discuss tliis 
legislation. 

I would first like to pay tribute to the chairman's foresight in 
introducing legislation over a period of yeare which would have 
prevented the necessity for the Supreme Court entering into the 
"legislative thicket," as the gentleman from Ohio has quoted the 
words of the Justices of the Court. 

The reproach that the House of Representatives defied but must 
have anticipated is now upon us. The Supreme Court's decision last 
month in the case of Weshenij v. Sanders, settled any doubt that may 
have existed as to the Court's views on its jurisdiction over and the 
justiciability of the issue of fair congressional representation. 

Now, more than ever, we arc provided with the impetus to act on 
a problem which the Congress has been avoiding for years. With 
the issue of equitable representation in tliis House for every Ameri- 
can citizen placed squarely before us, I am hopeful that at long last 
Congress AVIII set its house in order before there is further occasion 
for judicial action. 

I can speak very feelingly on that subject because it is a matter in 
which I can confess personal interest at this moment. 

I think that we should act before there is further occasion for the 
constant and continual involvement of the judges in the political 
questions which are involved hi redistricting and the judges may be 
ousted from the Halls of Congress, if Congress will do its duty as 
it is set forth in the Constitution of the United States. 

I have long believed that the propriety of the composition of 
congressional districts is appropriately within the prerogative and 
responsibility of the States and the Congress, not the judiciary. In- 
volved here is a very fundamental issue of separation of powers 
between coequal branches of the Federal Government. 

On the other hand, however, the question of equal representation 
also involves a very basic issue of civil rights; a right to have one's 
vote given at least rouglily equal weight to tliat of others. This is 
a right as guaranteed under tlie equal protection clause of the 14th 
amendment, as well as under the provisions of article 1 upon which 
the Court relied very heavily in the Wesbeny case. It is a protection 
against discrimination by a State whicli chooses those w^ho shall be 
given a full vote, and those given a half or quarter vote. 

The rights of voters on the one side of a scale long counterbal- 
anced, and the reluctance of the Coui-t to inject itself in the internal 
affairs of the Congress—the danger caused by the abuse to the former 
finally outweighed the hesitancy to act and the scales were tipped 
in favor of the right to vote. The Court, no longer able to acquiesce 
in the continued gross inequities which prevail today, was finally 
constrained to act. 

Quite frankly, I view the humiliation which we have subsequently 
sustained as a result of the Court's decision to be a deserved one 
warranted by the extremes to which we have allowed the situation 
to deteriorate. 
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Let US look at the background of this problem and the basis for my 
conclusion. 

Historically, the House of Representatives vras intended to be the 
"Grand Depository of the Democratic Principle," in that it embodied 
the symbol of equality of representation in our Federal Government. 
Even its name was cliosen to be descriptive of its intended nature. 
Unfortmiately, however, the increasing problem of maliwrtionment of 
congressional districts reveals a great divergence from tlie original 
goal of true representation. 

Under the Constitution, article I, section 2, "Representatives shall 
be apportioned among the several States according to their respective 
numbers, counting the whole niunber of persons in each Stat«, exclud- 
ing Indians not taxed. The actual enumeration shall be made within 
3 years after the first meeting of the Congress * * *, and within every 
subsequent term of 10 years, * * * ." 

Clearly the Constitution ojills for the apportionment of Representa- 
tives among the States based upon the popular census. A cursorj' ex- 
amination of the cejisus figures as applied to the congressional dis- 
tricts within each State now reveals the widespread inequality between 
the population segments represented by the Members of the House 
of Rejiresenfativps. 

Though relative equality of representation among the people is not 
specifically prescribed by the Constitution, this ideal is basic to our 
concept of American democratic government. This is patent in the 
numerous historical records and writings of these men who framed 
and ratified the Constitution. 

Precise equality of representation is impractical, if not impossible. 
Even if the formulation of congressional districts with mathematical 
precision were possible, I would question them as undesirable for 
such districting would fail to allow for a relativelj' small but very 
necessary degree of flexibility retjuired to meet the intricate social, 
economic, and political situations peculiar to each State. But, I 
heartily approve a reform which would bring about a much greater 
degree of voter equality than exists in many States today. 

Under the practices of a century of representative government re- 
sponsibility for the inequities that exist lie with the various State 
legislatures. Instead of making the periodic districting adjust- 
ments in response to population changes, far too many States have 
frustrated the fundamental principle of equality of representation— 
either through neglect or purposeful design. Many States are guilty 
of the usual abuses; gerrymandering or the partisan tracing of dis- 
trict lines, the packing of single districts with opposition party voters 
in order to make surrounding districts safer for one's own candidates, 
and, in general, doing whatever possible to give the greatest political 
advantage to the party controlling the State legislature. 

Congress must share some of the resjionsibiHty for it has failed 
to fully exert its constitutional authority. Although virtually un- 
exercised, there is no question that Congress has the power to imple- 
ment a districting reform by making any requirements it deems neces- 
sary. Article I. section 4, of the Constitution provides that, "The 
times, places, and manner ofholdinn; elections for* * * Representatives, 
shall DC prescribed in each State * * *, but the Congress may at any 
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time by law make or alter such regulations, * * *." Presently, though, 
there are no laws pertinent to this crucial subject. 

Through the years, the States have Ix'en allowed practically un- 
bounded freedom in establishing congrassional districts, but the tragic 
results seen today leave no doubt that such responsibility can no longer 
be left to their uncontrolled discretion. Even among the 25 States 
which have redistricted since the 1960 census, 12 still contain from 1 to 
9 districts which vary by more than 20 percent, greater or smaller, 
from the State's average district population. 

Employing the liberal standard of a 20-perccnt maximum variation 
above or "below the average population of the districts within a given 
State, I would like to cite just a few examples where this maximum 
is now exceeded. 

Disproportionate representation mav be seen in Arizona where two 
of the three districts vary from the State average by more than 52 
percent. 

In California, eight districts exceed or fall short of the State average 
by 20 percent, one doing so by 42.4 percent. 

Two of Colorado's four seats are malportioned, one being 49 per- 
cent larger and one 55 percent smaller than tlie average. 

Mr. ROGERS. Would the gentleman permit me to interruj^t hira 
there and ask him a question dealing with the problem that exists 
in Colorado? 

Our colleague from the Fourth District there represents more moun- 
tains and more peaks and valleys than anybody else in the United 
States, and half of the State of Colorado is encompassed in that dis- 
trict. Now, unfortunately, he only has 195,000 people while the Sec- 
ond District has 653,000.   That is what completely surrounds me. 

Now, the good people of the State of Colorado, in consideration of 
the economic and liomogeneous nature of districts set aside a partic- 
ular district, like my colleague from the Fourth has all the mountains, 
and all the peaks, and continues to represent them and be witliin 
the confines of the Supreme Court decision. 

Mr. MATHIAS. I would answer the distinguished gentleman from 
Colorado with some diffidence because I would hesitate to cite law to 
my senior on this committee and the former distinguished attorney 
general of the State, but I think that certainly the tone of the Supreme 
Court's decision in the Wesherry case would say that the criteria for 
setting up congressional districts is population. 

The CHAIRMAN. The case says "One person, one vote." It does not 
say anything about peaks or valleys or geography. 

Mr. MATHIAS. I might say that I am peculiarly sympathetic to 
this problem. I have almost a monopoly on jjeaks and valleys within 
the great State of Maryland and I know the difficulty of campaigning 
over an extended area which is sparsely populated. It looks as though 
I might get more extended as a result of what is going on in Maryland. 
It is a difficult problem but I think the Court lesives no doubt, "as the 
chairman has suggested. 

Mr. ROGERS. You mentioned in the first part of your statement that 
the Constitution as set up makes the apportionment to tlie State 
according to population. Well, now if the Constitution makes that 
apportionment to the State and the Congress says you elect Memliers 
from that State as you so desire, isn't that in compliance with the 
allocation according to the Constitution? 
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Mr. MATJIIAS. NO.   I would respectfully suggest it is not. 
I think you have to look at this whole problem on the context of 

historj'. In the early Congresses, it is my understanding that the 
Members of the House were elected at large from the several States, 
but at that time the population of the country was so small that per- 
haps a Member even elected at large, prorating the population of the 
State, would not represent more than 30,000, 40,000, or 50,000 people, 
something of that order. They were all elected at large and this was 
done permissively by the Congress because the Congress could have 
decreed otherwise if it wished to do so. It was allowed because the 
Congress didn't stop it. 

Then, about 1840, the Congress provided for districts and this be- 
came the law of the land and the States complied by it except in cases 
such as we have here. 

The CHAIRMAN. Would the gentleman yield ? 
Mr. EoGERS. Yes. 
The CHAIRMAN. Isn't it true that imder section 4, article I, the times 

and places and manner of holding elections for Senators and Repre- 
sentatives shall be prescribed in each State by the legislature but the 
Congress may at any time by law make or follow such regulations 
except as to the places it chooses Senators. 

Now, if that Wesberry case were told that that supervisory power 
of Congress is exclusive so it does not lie within the whole power of 
the States to determine the situation. Congress has the last say on 
this matter. 

Mr. MATHIAS. Congress has merely allowed the States latitude as 
long as the States exercised it satisfactory. 

Mr. ROGERS. If I may get back to it, the point is this: That the 
Constitution apportions to the State according to population. 

Now, the Congress, as you have outlined, in 1840, said to the States, 
you apportion the districts and you ask them to do it; but if they don't 
do it or if they do, then what right has anybody other than the Con- 
gress to say who should be seated? "What would keep us from en- 
acting legislation to the States and say, now you elect your appor- 
tionate member of Maryland; you have nine; and you elect nine 
whichever way you want; that is your responsibility. You elect them 
and when we do we will see to it. 

Now, would that comply with the Constitution ? 
Mr. ^IATTIIAS. Well, I believe that we have gone beyond that point. 
I believe that not only the Court, but the general public in America, 

have gone beyond the point of saying that, and I think we are back 
to the rule of one man, one vote. 

Mr. ROGERS. But the point that I am trying to get over is  
Mr. MATHIAS. I understand the gentleman's point. 
Mr. ROGERS. Then, do you go further  
Mr. MATHIAS. But I would suggest to the gentleman that there are 

other provisions of the Constitution that support the one-man-vote 
principle. 

The CHAIRMAN. Otherwise, the equality of representation as the 
Constitution prescribes. 

Mr. ROGERS. Wliat are those Constitution provisions? 
The CHAIRMAN. Equality of representation. 
Mr. MATHIAS. I have suggested that the 14th amendment might be 

one. 
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The Court in the Weaherry case didn't choose to hanjr its hat on that, 
but I think it was available had the Court chosen to do so. 

Mr. FoLEY. Isn't it a fact, Mr. Mathias, that for many years we have 
had congressional standards in the statutes reasonably compact, as 
nearly as possible ? 

Now, the gentleman from Colorado's point is that he is talking 
about the geographic problem which the Court didn't touch upon 
because it was not involved. But, under the chairman's proposal, you 
have got to have it reasonably compact. That takes into consideration 
geography, topography, economic mterests. That is what we mean by 
reasonably compact. 

In the State of New York—the State legislature—we have that pro- 
vision and it has been tested in the courts so that it is not something 
that has been taken out of the air. There are judicial precedents for 
this. 

The CHAIRMAN. TO go back, if I may, Mr. Rogers, you speak of 
what other provisions of the Constitution ? 

The other is article I, section 2, that "Representatives be chosen by 
the people of the several States." 

The Supreme Court says that means, as nearly as is practicable, one 
man's vote in a congressional election is to be worth as much as another. 

So, you liave cut into the situation the equality of representation 
principle of the Constitution. 

That ought to be in answer to your query. 
Mr. ROGERS. That is true, that kind of a suggestion, but, as I under- 

stand, even Thomas Jefferson said that we would one time be con- 
fronted with this situation, that the Supreme Court would be telling 
us what the apportionment should be, and so forth, as they have in this 
decision. 

Mr. MATIHAS. Well, I would say to the gentleman I think the Court 
moved into a vacuimi. 

Mr. ROGERS. What is that? 
Mr. MATHIAS. I think the Court moved into a vacuum. 
Had we acted affirmatively and positively and fairly, I don't be- 

lieve we would have a Wesherry case. 
Mr. ROGERS. Then we will follow through. 
Your statement, as I understand it, is what the Constitution pro- 

vides. After you make the census, you apportion the State according 
to population. That is the representation criterion- 

Mr. MATHIAS. That is one of them. 
Mr. ROGERS. It is the only one. 
Mr. MATHIAS. It is the one providing for the protection of the 

States in the Constitution. You and I both know because we both 
sat in that kind of a group where the Members who ratified the Con- 
stitution and the people who wrote it were not going to provide any- 
thing else but what was in there. 

Mr. ROGERS. If the framers of the Constitution intended—as the 
Supreme Court says they intended—that the representation should 
be from the State and as they put forth in the Sanders case, they say 
yes; you had to have two Senators in order to get equal representation 
but as to the other when you take the census then you make the alloca- 
tion to the State. Now, that allocation once being made to the State by 
the Constitution, who has a right to disturb that allocation? 
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Mr. MATHIAS. The Congress has the right to disturb it. 
Mr. ROGERS. All right; they have acted. Having acted on it, they 

have acted by passing the responsibility to the State to redistrict, have 
they not, since 1840 ? 

Mr. MATIIIAS. Well, we have had various statutes since 1840. 
Mr. ROGERS. Surely; and they have acted on it. 
Mr. MATIIIAS. But the Congress has not, nor under the Wesberry 

case could the Congress give a blank check to the States to do whatever 
they wanted. 

Mr. RooKRs. Outside the Supreme Court saying no on it, suppose 
w^e passed a piece of legislation that said this apportionment goes to 
the State. Now, you elect them whichever way you want to and when 
you send a certificate down that the nine Members from Maryland 
have been elected according to the Secretary of State, we guarantee 
that they will be seated. 

Now,"if we passed a piece of legislation like that, what could any- 
body do about it ? 

Mr. AL\THIA8. Would the gentleman suggest that we could pass an 
act here which would authorize the States to elect and send in election 
certificates on people who were constitutionally ineligible to be Mem- 
bers of Congi-ess; perhaps they are aliens ?   The same principle would 

Mr. ROGERS. The Congress has the right to make the point; the 
Congress has the right to make the determination. 

Mr. MATHIAS. Only within the Constitution, if I may add. 
Mr. ROGERS. What I am outlining, it is within the Constitution be- 

cause the Constitution says, "The apportionment shall be to the 
State." 

The CHAIRMAN. Yes; but the Constitution is construed by the Su- 
preme Court. Congress has no carte blanche to do anything it wishes 
in that regard; it must act within the Constitution as defined by the 
Supreme Court. 

Mr. ROGERS. I don't want to belabor the thing, but the point is that 
the Congress has acted and said the States should do it. Now, the 
State has not done it and the Supreme Court substitutes itself and 
says what the State has failed to do we will set aside; an act of Con- 
gress has told them to do it.   Now, that is what it amounts to. 

Mr. FOLEY. If we enacted that legislation, Mr. Rogers, saying we 
will accept your certificates of election, how can it—88th Congress 
bind the 89th Congress memberehip because each Congress is a judge 
of its own Members under the Constitution, how could we bind it ? 

Mr. ROGERS. The answer to that is that we would have to start out 
and pass pieces of legislation dealing with everything if that theory 
follows through because we now provide a method and say to the State 
that they should apportion and when they didn't the Supreme Court 
stepped in. 

Mr. FOLEY. Well, Congress provided in section 22 of the act of June 
18,1029, that after each apportionment the States shall, if they gain a 
Member and don't redistrict, then those new Members must VMn at 
large. It says if you lost a Member, whichever number you have, the 
remainder must run at large. 

Mr. ROGERS. Sure; they have told t])em, but the Supreme Court then 
has stepped in and said that if they didn't, where they lost or where 
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they didn't gain on the apportionment, then you have to run all at 
large as they said in the Sanders case. 

Now, Georgia didn't lose or gain, and that set it. Georgia had made 
its apportionment some time ago. Now the Supreme Court steps in 
and says the Federal court has jurisdiction. 

Mr. MATHIAS. In mentioning the State of Colorado, I was not sin- 
gling out the gentleman's State for single attention. 

I would hasten to go on and point out my own State of Maryland 
has districts which vary in population from 37 percent fewer to 83 
percent more than the average which is a more aggravated situation 
than the gentleman's State. 

I would further go on and confess that my own district, of whicli I 
am very proud, is nevertheless 57 percent larger than the average for 
the State of Maryland. 

In Texas, there are 16 districts which exceed a 20-percent variation, 
the smallest being 50 percent imderpopulated to the largest containing 
118 percent overpopulation. 

Of course, we could go on and on but these are the typical examples 
of the situations which I iiope may soon be alleviated. 

As long as there was any chance that the States would promptly act 
to provide equitable representation in the House of Kepresentatives 
and thus preserve this traditional area of State legislative activity, I 
was reluctant to propose that the Federal Government should assume 
yet anotlier role in American political life. With the studied indif- 
ference of State officials to this problem combined with the apparent 
confusion and inability of many States to agree on a workable plan, it 
appears tliat there is little likelihood of State solution of this problem 
without the aid of congi-essional prompting. 

With a view toward ameliorating present conditions, I liave intro- 
duced a bill, H.R. 7343, which will lend guidance to the State legisla- 
tures in their establishment of congressional districts so that we may 
more nearly approach our goal of a truly representative House. 

The CHAIRMAN. May I ask at that point. Does your bill set stand- 
ards other than in numerical population standards ? 

Mr. MATHIAS. NO, sir. 
In brief, the bill provides that in the 89th and subsequent Con- 

gresses, no congressional district in any State shall contain a number 
of persons more than 20 percent greater or less than the average ob- 
tained by dividing the population of the State, as determined by the 
most recent decennial census, by whichever is the smaller, (a) the num- 
ber of Representatives to which such State is entitled, or (&) the num- 
ber of districts then prescribed by the law of such State. Unless or 
until Representatives are elected from conforming districts, all Repre- 
sentatives from that State shall be elected from the State at large In 
subsequent general elections until all the districts within the State have 
been conformed. 

The CHAIRAOVN. May I ask at that point: The Supreme Court hav- 
ing recognized controversy and that the question is judicial and not 
legislative or political, they have attached the question of fair degree 
of numerical equality. 

Now, havine thiis embarked into that, what former Justice Frank- 
furter called political thicket," don't you think that occasions are 
bound to arise m the future concerning the lack of compactness and 
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lack of contiguity of some of the districts, and I use those words be- 
cause those are the words that were in our statutes for a great many 
years and were taken out and dropped from the 1929 automatic pro- 
portion of the statute. 

Now, if we lay population guidelines down, don't you think we 
should anticipate what may be done in the Supreme Court with refer- 
ence to contiguity and compactness and lay guidelines down for those 
two factors? 

Mr. MATHIAS. Well, I believe, Mr. Chairman, that those words came 
into our law perhaps during the reconstruction legislation on the sub- 
ject of congressional representation and that they went out of our 
law as sort of a reaction as to the reconstruction legislation. My his- 
tory juay be somewhat faulty on this but this is my recollection. I 
deliberately left those words in. 

The CHAIRMAN. They were in the statute until 1929 ? 
Mr. MATIIIAS. Yes. 
The CHAIRMAN. Of course, you probably know the history there. 
The whole business was elimmated. I use the word "business" ad- 

visedly, to help our late Speaker Sam Rayburn in Texas and that is the 
real reason for the elimination. There is no other reason for it. You 
know the date on it.  I was in the House at the time. 

We were derelict all these years as to population. Now the time has 
come when I think we should address ourselves to these other two fac- 
toi's because they are important. 

To give you an illustration with reference to my own district, my 
district is not contiguous. I have just the southeastern part of Brook- 
lyn ; then I am dragged across a sheet of water, Jamaica,, some 10 miles, 
and I am tagged onto a piece of land that jets into the Atlantic Ocean 
for 20 miles.   My district is not contiguous. 

It happens to be a good Democratic district and I should not mind 
but, nevertheless, it does not satisfy what I deem to be a proper guide- 
post of the district being contiguous. 

We used to have a situation in New York where we had Staten 
Island which is an island in New York Bay. They used to drag 
that island all the way up the Hudson River some 100 miles and tie 
it onto a little city called Nyack. That was not contiguous. That was 
done for the purpose, of gerrymandering. 

Now, I imagine there are many other districts of that similar sort 
which are sort of East Pakistan, West Pakistan. Now, I think we 
ought to address ourselves to that. 

Then, as you know, we have these districts that look like jigsaw 
puzzles or crazy quilts; somebody recently said like a "beatle" hair- 
cut; and they are laid out for purposes of political purpose of border- 
ing both the Democrats or for the Republicans, depending upon which 
party is in power in the legislature. I think we ought to address 
ourselves to that because sooner or later those cases involving either 
one of those two factors is going to come up before the Supreme Court; 
the door is open for them. 

Mr. MATHIAS. T am vei-y sympathetic with the chainnan's i)ersonal 
situation with this. I am facing a somewhat similar situation in 
this in the redistricting which is now somewhat haltingly being con- 
ducted in Maryland. 
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There is a little fringe along the Mason-Dixon line that I may 
represent, a district which would stretch along the entire Mason-Dixon 
line from the Delaware border over to practically the Ohio, along the 
entire route that Mason and Dixon so painfully traced in the mid-18th 
century. 

It took them several years to traverse the whole course of that area 
and draw the line, and I am sui'e it would take me fully 2 years to get 
from one end to the other in the course of any campaign. I would 
spend more time than Mason and Dixon did. The whole purpose is, 
of couree, because my colleagues don't want those few Repuolicans 
who are scattered up there along that area. 

Mr. ROGERS. Would that make your district contiguous ? 
Mr. MATHIAS. In part; as one part of a shoestring is contiguous 

to the other parts. 
Mr. FoLEY. Then it is not compact. 
]Mr. MATHIAS. It is certainly not compact. 
As far as the point the chairman raises is concerned, let me say 

I am fully in agreement and I agree that contiguity and compactness 
should be a part of the law. They have been and they should be again. 
I did not put them in my bill because I felt that at the time I introduced 
the bill, prior, in fact—-this is the bill which I had introduced in the 
last Congress and reintroduced in this Congress. 

The resistance which the chairman has experienced for so long, the 
kind of legislation was such that I thouglit if we could get just the 
population question resolved we would be making a great advantage. 

The CHAIRMAN. Don't you think we have arrived at that psycho- 
logical moment where we might be able to do something on it ? 

Mr. MATHIAS. If the committee in its wisdom would decide that we 
could get some action on the other questions, I would support with 
great enthusiasm the addition of that language. 

There is one factor in this bill, liowever, that I would call the com- 
mittee's attention to because in H.R. 7343 the districting prescription 
is .self-triggering and is enforced by the House of Representatives, 
itself, with the aid of the Bureau of the Census. 

In my judgment. I would respectfiilly submit that this is preferen- 
tial to the method of enforcement that has been suggested in some of 
the other bills. 

Including our distinguished chairman's bill which calls for judicial 
review, I think that internal action by the House of Representatives 
is certainly just as effective as action by the courts, and I believe it is 
more expedient. It does not involve the judiciary in a matter which, 
under our fundamental theory of the separation of powere, should be 
left exclusively in the hands of the Congress except when circum- 
stances are so extreme as to initiate the play of our system of checks 
and balances which is Avhat I believe we have just seen in classic fonn 
in the Wesberry case. 

Certainly the passage of this bill would be difficult for it will be 
opposed by the States which may be forced to reorganize and also by 
those who cry "States rights" while ignoring States' duties anci 
obligations. 

I oelieve enactment, although more than seasonable, will require a 
good deal of statesmanship on the part of the House. There are those 
among us who would restrain the Congress from taking action now 

3e_005—64 2 
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in solution of this situation who are hopeful that recent court deci- 
sions and the multitude of lawsuits which they ha,ve spawned will 
shortly force State redistricting; that is, redistricting by the State 
in response to a court order or redistricting by judicial decree which is 
now a question pending in the State of Maryland. 

Mr. FoLEY. Congressman, that is the very problem Mr. Saylor faced 
in 1951.   The history is one of lack of enforcement in the Congress. 

Mr. MATHIAS. Therefore, I think that the self-triggering mechanism 
within my bill which simply sa}'s that when the Clerk of the House is 
advised bj- the Bureau of the Census that you have conforming dis- 
tricts, whether you adopt 20 percent as the standard or some other 
standard, then automatically the Clerk simply would notify the States 
involved that their delegation either had to be reformed or run at 
large. 

Mr. FoLET. Well, the theory behind the Celler proposal providing: 
for judicial i-eview, which I might say I anticipated what was decided 
last month, is a threat to the States that here are the standards; you 
are going to be subject to judicial review as to those standards and 
then if you don't meet those standards you strike down the State 
districting statute. 

Mr. MATHIAS. I think that, of course, is a practical answer to a sit- 
uation which presented itself. 

Mr. FoLEY. You would be supplying guidelines to the court in place 
of the vacuum you have today. 

Mr. IVLvTHTAs. I believe, however, that we have been restrained in 
other questions involving the size of the House. 

As the present members of the committee will recall, our experi- 
ence in the last Congress when there was a move to enlarge the House 
because of the difficulties that some of our colleagues found themselves 
in as a result of the 1960 census, that was avoided and I think it took 
some restraint, some self-discipline, on the part of the House to get 
into that sort of a situation. We did it under the guidance of a rather 
positive direction in the 1929 act. 

I believe if we had that same kind of positive direction which was 
self-triggering, the Bureau of the Census and the Clerk of the 
House just acting automatically, we could do it within our own 
walls. 

Mr. ROGERS. Mr. Chairman. 
The CHAIRMAN. Yes. 
Mr. ROGERS. What assurance have you, Mr. Mathias, that the State 

legislatures will do any different under the chairman's proposal than 
they have heretofore? 

Mr. MATHIAS. Well, of course, the situation has become very 
practical. 

I think either under the chairman's proposal or under my pro- 
posal, where presumably when you reach an impasse, everybody is 
going to run at large. 

Mr. ROGERS. All right. 
If this legislature makes the sipportionments and if they are 

unequal, do you propose that the Clerk of the House shall not re- 
ceive the certificate from the secretary of state and that he shall 
not be permitted to submit himself to take the oath so that the House 
can determine its own membership? 
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Mr. MATHIAS. That would be my feeling of the way this bill ought 
to operate if the districts within the State do not conform. Then 
the delegation should run at large and they can get a certificate of 
election. 

Mr. ROGERS. Well, suppose they didn't run at large and that the 
State continued to elect them according to the selection. 

Mr. MvTHiAS. Then I believe it should be beyond the power of the 
Clerk to accept the certificate. 

Mr. ROGERS. And they submitted themselves with a certificate 
from the secretary of state saying "This man is duly elected from 
this district." 

Mr. M.VTHIA8. He cannot be duly elected from the district if the 
district does not conform with the Oongress. 

Mr. ROGERS. But he has a certificate from the secretary of state 
that he has been duly elected; he submits himself to take the oath. 
Now, can he be denied the right to take the oath, and would the 
entire State then be denied representation in the Congress? 

Mr. MATHIAS. I think the significant word in the gentleman's ques- 
tion is "duly elected." 

I would say that if he were not elected in accordance with the act 
of Congress, standards proposed in the chairman's bill or one of the 
other bills or my bill, then he is not duly elected. 

Mr. ROGERS. Then, the Supreme Court says that 87 percent of us 
are not duly elected under that language, so what kind of a House 
of Representatives do we have? 

Mr. MATHIAS. Well, we are trying to make it a better House. 
Mr. MEADER. Mr. Chairman, I am glad the committee is going into 

this subject. 
I don't think there is a subject within our jurisdiction that bears 

the importance that this one does because it goes to the very structure 
of our Government. 

When Baker v. Carr was handed down on March 26, 1962, reported 
in 369 U.S. 355, I recognized that this was a departure from long- 
standing precedents with respect to the separation of powers and was 
an intrusion by the judiciary into the legislative field which I thought 
was a far-reaching development as far as the basic structure of our 
Government is concerned. 

That led me to suggest to the committee that we employ attorneys 
to make a penetrating study of this whole area. This, unfortunately, 
was not done. I was sufficiently concerned about it that I made 
remarks on the floor of the House on July 16, 1962, which appears 
on page 13745 and following pages of the Congressional Record. 

On August 17,1962,1 wrote a letter to my constituents and I want 
to read it now because it states pretty well my position on this very 
basic issue. 

The most historic development this year and possibly In our lifetime is the 
attempt by the judiciary to assume the power to establish legislative districts 
In private litigation to which legislatures have not been a party. This move- 
ment started with the U.S. Supreme Court decision in Baker v. Carr, March 26, 
1962, and has quickly broken out In a rash of litigation in some 30 States and 
may well extend to each one of the ."50 States. 

In Michigan we have two such cases—one dealing with districts for the 
State senate, Scholle v. Bare in the Michigan Supreme Court, and one dealing 
with congressional districts before a three-man Federal court entitled "Calkins 
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et al V. Hare." In both cases plaintiffs and defendants are on the same side— 
that Is, against the State legislature. But the rights of nearly 8 million 
people will be determined by the courts' decisions. 

Mr. Cliairman, let me say with respect to the case of Calkins v. 
Hare, that case started before the 1962 elections and the plaintiffs in 
that case asked that the secretary of state be enjoined from holding 
congressional elections on a district basis and that all 19 Michigan 
Congressmen run at large. 

The Court refused to grant that temporary injunction on the 
grounds that the election was almost upon us in Michigan. There- 
fore, the case was held in abeyance. 

After the Georgia decision of the Supreme Court, Wesherry v. 
Sanders, February 17, 1964, plaintiffs in that Michigan case amended 
their pleadings and contended that the 1963 reapportionraent act 
in Michigan for congressional districts was unconstitutional becau.se 
there was a variation from the average of 26 percent below the 
average for the district which comprised the Upper Peninsula in 
Michigan and 20 percent above the average for one of the districts 
in Wayne County- 

At the preliminary hearing, 10 days or so ago, two of the judges 
of the three-judge court indicated that they believed that the Michi- 
gan Reapportionment Act was unconstitutional in light of the 
Georgia decision. 

Next Monday, March 23, there will be a hearing on the merits of 
this case, as I understand it. The time is now so short that the 
secretary of state says that if the Michigan Legislature has to do this 
redistricting all over again, thej' will have to change the date of our 
primary election and whatnot. Now, this is how serious this matter 
is. 

Now I would like to go on with this next paragraph which is out- 
dated now because of the Georgia decision. I quote again from my 
letter: 

The U.S. Supreme Court has not yet held that Inequality in population in 
legislative districts constitutes a denial of equal protection of the laws under 
the 14th amendment. 

I guess the Georgia case opposed that. 
Nor has the Supreme Court of the United States decided that the courts may, 

as a remedy for denial of a constitutional right, either issue mandatory orders 
to a State legislature compelling it to redlstrict or themselves assume the 
legislative function of establishing legislative districts and draw boundaries as 
the judges think right. 

Many lower courts, however, have, in effect, issued mandatory orders to 
legislatures and have undertaken, where the legislatures failed to establish dis- 
tricts in accordance with the court's views, to exercise the legislative func- 
tion of establishing legislative districts. 

In my view, this dangerous excursion by the judiciary into the exercise of leg- 
islative powers strains the equilibrium sustaining our tripartite governmental 
system, weakens the autonomy and vitality of the elected, pollcymaklng branch 
of our Government, and will either cripple or destroy the republican form 
of government as we have known It over our history. 

The determination of its membership. Its organizational structure, and Its 
procedures affect the very heart of the legislative body. If the composition of 
the membership of the legislative body is determined by any agency outside 
that body or the sovereign people who create it, it then becomes the subordinate 
Instrument of whatever agency determines Its composition—In this case the 
judiciary. 
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As Justice Frankfurter wisely said, the courts ought not to enter this 
"political thicket." 

Let us all hope that this controversy can be settled without seriously 
impairing, if not ultimately destroying, a system of government which, with 
ita checks and balances, has given our citizens more freedom and self-govern- 
ment than has ever been enjoyed by any people anywhere. 

Now, let me say that I have no doubt that the Congress of the 
United States has the authority to adopt the chairman's bill or any 
bill relating to congressional districts, certainly we have that author- 
ity- .      . 

"What I resent is the intrusion of the judiciary into a legislative 
function. For that reason, Mr. Chairman, on February 27, 1964, I 
introduced H.R. 10181 which would exercise our authority over the 
jurisdiction of Federal district courts to get them out of this business 
of redistricting congressional districts or legislative districts and 
would also exercise the authority of the Congress to regulate the 
appellate jurisdiction in the Supreme Court to get them out of this 
business. 

I would like to introduce a copy of this bill at this time in the 
record. 

(The bill follows:) 
[U.K. 10181, 8Sth Cong., 2d scss.] 

A BILL To provide that district courts of the United States shall not have jurisdiction to 
«ujoln or mudlfy the operation of State laws respecting legislative districts where 
comparable relief Is available In State courts, and for other purposes 

Be it enacted hy the Senate and House of Representatives of the United 
States of Amcriea in Congress assembled. That (a) chapter 85 of title 28 of 
the United States Code is amended by adding at the end thereof the following 
new section: 
**§ 1361. Legislative districts 

"A district court shall not have jurisdiction of any civil action— 
"(1) to  enjoin,  suspend,  or modify  the operation  of any  State  law 

respecting the boundaries of, or the number of persons to be elected from, 
any district to be represented in the legislature of such State or in the 
Congress of the United States; or 

"(2) for damages arising out of the operation of any such State law; 
if an action for comparable relief would be within the jurisdiction of, and 
justiciable in, a court of such State." 

(b) The table of .sections at the beginning of chapter 85 of title 28 of the 
United States Code is amended by adding at the end thereof the following: 
"1361. LeglslatJve districts." 

SEC. 2. (a) Chapter 81 of title 28 of the United States code Is amended by 
adding at the end thereof the following new section: 
"§ 1259. Exception to appellate jurisdiction in cases involving legislative dis- 

tricts 
"The Supreme Court of the United States shall not have appellate jurisdic- 

tion of any civil action of any type described in paragraph (1) or paragraph 
(2) of section 1361 of this title regardless of whether such action was originally 
brought in a State or Federal court." 

(b) The table of sections at the beginning of chapter 81 of title 28 of the 
United States Cede is amended by adding at the end thereof the following: 
"1259. Exception to appellate Jurisdiction In cases Involving legislative districts." 

HOUSE OF REPRESENTATIVES, 
Washington, D.C., August 17,1963. 

DEAR FRIEND: The most historic development this year and possibly in our 
lifetime is the attempt by the judiciary to assume the jwwer to establish leg- 
islative districts in private litigation to which legislatures have not been a 



18 CONGRESSIONAL   REDISTRICTING 

party. This movement started with the U.S. Supreme Court decision iu Baker 
V. Carr, March 26, 1062, and has quicltly broken out in a rash of litigation 
in some 30 States and may well extend to each one of the 50 States. 

In Michigan we have two such cases—one dealing with districts for the 
State senate, Scholle v. Hare in the Michigan Supreme Court, and one dealing 
with congressional districts before a three-man Federal court entitled Calkins 
et al; v. Hare. In both cases plaintiffs and defendants are on the same 
side—that is against the State legislature. But the rights of nearly 8 million 
people will be determined by the court's decisions. 

The U.S. Supreme Court has not yet held that inequality in population in 
legislative districts constitutes a denial of equal protection of the laws under 
the 14th amendment. That proposition will undoubtedly t>e argued and de- 
cided after the Court convenes for the October term. 

Xor has the Supreme Court of the United States decided that the courts 
may, as a remedy for denial of a constitutional right, either issue mandatory 
orders to a State legislature compelling it to redistrict or themselves assume 
the legislative function of establishing legislative districts and draw boundaries 
as the judges think right. 

Many lower court.s, however, have, in effect, issued mandatory orders to 
legislatures and have undertaken, where the legislatures failed to establish 
districts in accordance with the court's views, to exercise the legislative function 
of establishing legislative districts. 

In my view this dangerous excursion by the judiciary into the exercise 
of legislative powers strain.s the equilibrium sustaining our tripartite gov- 
ernmental system, weakens the autonomy and vitality of the elected, policy- 
making branch of our Government and will either cripple or destroy the re- 
publican form of government as we have known it over our history. 

The determination of its membership, its organizational structure and its 
procedures affect the very heart of the legislative body. If the composition 
of the membership of the legislative body is determined by any agency outside 
that body or the soverign people who create it. it then becomes the subordinate 
instrument of whatever agency determines its composition—In this case the 
judiciary. 

As .Justice Frankfurter wisely said, the courts ought not to enter this 
"political thicket." 

Let us all hope that this controversy can be settled without seriously im- 
pairing, if not ultimately destroying, a system of government which, with Its 
checks and balances, has given our citizens more freedom and self-government 
than has ever been enjoyed by any people anywhere. 

Sincerely, 
GEOBOE MEADER. 

The CHAIRMAN. In other words, if I may ask tlie gentleman from 
Michigan, you feel that it would he far better for the Congress to 
lay down guidelines for the States to act so that we take it out of 
the courts; the courts should not interfere with what the States 
should do? 

Mr. MEADER. That is my opinion. 
My opinion is that if anything is to be done to the power of the 

State legislatures to set up legislative districts or congressional dis- 
tricts, the remedy or appeal should be in a legislative forum rather 
than in a judicial forum. 

The CHAiR;MAiSr. Of course, you know through the years we tried 
to get something done and we could not get anything done and it 
was only because the Supreme Court took the action in the Baker 
against Carr ca,se and the case of "Wesberry against Sanders that 
Congress, itself, has been awakened to the sense of responsibility, 
and I hope that we get some action on it. 

Mr. MBADER. I hope so, too. T want to work with the chairman. 
I want it to be done without doing damage to the fundamental basic 
structure of our Government, on this question of apportionment. 

I hope the members of the committee before they pass on any 
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legislation will take the trouble to read a very excellent book by 
Alfred de Grazia called "Apportionment and tlepresentative Gov- 
ernment." 

Mr. ROGERS. Who is he ? 
Mr. MEADER. Alfred de Grazia, a professor of government at New 

York University, and editor and publisher of tlie American Behavioral 
Scientist. He is the author of several articles and books, includ- 
ing "Public and Republic," "Elements of Political Science," "West- 
em Public," "The American Way of Government," and "Welfare 
in America." 

I would like to insert in the record at this point a brief description 
of the contents of this book on "Apportionment and Representative 
Government." 

The CHAIRMAN. That shall be done. 
(The statement follows:) 

ESSAY ON APPORTIOSMKNT AND REPRESENTATIVE GOVEUNMENT 

(By Alfred de Grazia) 

The flurry of litigation following the Supreme Court's decision of March 28, 
1962 in Baker v. Carr has spotliphted the Important questions of representation 
and apportionment. Disturbed by "deplorably shallow and unobjective" legal 
briefs and research reports he has read since that decision, Dr. de Grazia com- 
plains that American history "has been rummaged largely with an eye to- 
ward illustrating the feelings for numerical equality to be found among the 
Iieople." This literature, he feels, "cannot be permitted to represent all that 
political science has to say about apportionment and representative government." 
Therefore, Dr. de Grazia has written this study to help restore perspective to 
the analysis of apportionment, hoping that it "will serve in this present political 
emergency until more systematic, empirical, and elaborate studies will have 
appeared." 

After defining "apportionment" (pp. 18-19), Dr. de Grazia reviews historical 
and comparative apportionment theory and points out the complex blend of for- 
mulas and criteria that make up apportionments. Then he differentiates among 
three schools of thought on apportionment (p. 33), focusing his attention on 
the "egalitarian-majoritarian" school. 

In Dr. de Grazia's opinion, an egalitarian-majoritarian doctrine threatens the 
Fe<leral system. Advocates of that complex of ideas are "providing the lead- 
ing doctrines and slogans for the present offensive on apiwrtionment that is 
agitating political and judicial leaders aroiuid the Nation. Examples of its 
slogans are: 'One man—one vote'; 'equal representation'; 'voting equality'; 'equal 
apportionment'; and so forth." Adherents of the egalitarian-majoritarian view- 
point hold that apportionment is basically a mathematical proposition, where- 
by a legislative body is apportioned in such a way that all district-s represented 
therein would contain roughly equal populations. They maintain that any 
deviation from this rule is unequal or unfair since it means that voters in dis- 
tricts with smaller population have inordinately greater influence over their 
representatives and, therefore, over public policy formulation, than those in 
more heavily populated districts. A practical consequence, they say, is that 
sparsely populated rural areas, constituting a small minority of a State's popu- 
lation, benefit at the expense of large cities and metropolitan areas. They 
contend that only reapportionment along the lines of equal-population districts 
can bring about equitable treatment for urban dwellers and result in solution 
of the burgeoning problems of expanding metropolises. 

Dr. de Grazia dissents from the egalitarian doctrine and asserts that the 
complaints of its adherents, especially all^ations that urban dwellers are 
being discriminated against, are unjustified In fact. He argues that appor- 
tionment in American theory and practice is more than simple mathematics 
and involves a mixture of formulas including those based on representation 
of functional and community interests as well as of Individual citizens. 

Aa to the complaint that cities are underrepresented in State legislatures 
and consequently discriminated against in favor of sparsely populated rural 
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areas, Dr. de Grazia oflfers a number of responses. First, citing the greater 
need of many ijoorer rural communities for roads, schools, and services as the 
reason why State governments favor these localities with financial assistance, 
he comments that this "is fully in keeping with the theories of spending 
cherished by the liberal advocates of the equal-populations principle" (p. 118). 
Second, he points out that the alleged rural-urban conflict is an oversimplifl- 
catlon: "If there is a demographic conflict * • * it Is between upstate-down- 
state city interests (as, Buffalo versus New York City), or small city versus 
large city (as Peoria versus Chicago). Most important of all Is the develop- 
ment of suburbs which turn out to contain the districts most unequal in popu- 
lation size on the 'underrepresented' side" (pp. 119-120). Finally, Dr. de 
Grazia cites evidence, presented by political scientists, .showing that the view- 
point of urban areas can prevail in State legislatures if urban delegations are 
united on issues of interest to their constituencies (pp. 125-126). 

With respect to the complaint that urban dwellers lack reinedies to correct 
the injustices alleged to exist in apportionments. Dr. de Grazia comments that 
the constitutions of most States are susceptible to easy amendment (ch. 4). 
Furthermore, he observes that the "one man—one vote" principle has not 
generated much popular support, and he cites Michigan's experience where 
the electorate in 1952 rejected a pure equal population district plan (pp. 128- 
129). 

Dr. de Grazia contends that the egalitarian-majoritarian doctrine of appor- 
tionment derives from an obsession with "equality" and "a belief in the magic 
of numbers," apfjarently because "equal numbers are better magically than 
unequal numbers." He charges that what the egalitarian doctrine's adherents 
really want is greater power for tliis own interests and less power for opposing 
interests, "and the slogan of equal representation is one of many slogans 
standing for different instruments of achieving a more favorable position in 
the internal struggle for valued goals that mark the political process." 

Carried to its logical conclusion. Dr. de Grazia believes, the mathematical 
idea of equal representation is dangerous : 

"There is a widespread psychological feeling, inherited from history, that 
the mass of people is discriminated against; if the mass, which is the great 
majority, could gain etiuality and act by its majority against the enemies of 
the people, it would arrive at truth and mass happiness. Rigid leveling of 
people to the status of numbers is deeply and p.sychologieally associated with 
both advocacy of the masses and the desire to dominate them. True mass 
leaders of equality movements almost always aim at dictatorships. This view 
and desire are also associated with a closed-minded belief that truth on earth 
exists and is known. Historically it has never wanted more than a slight shift 
of emphasis to have this truth become the exclusive possession of the leader 
or an elite. The majority principle, as dogma, is seen as the next best thing 
to unanimity, even autocracy. It is common in Greek, Roman, and European 
history—even world history—for the Caesars, Napoleons, Xlussolinis, and Len- 
ins to be preceded by the dogmas of equality and right of the majority. The 
leader then becomes the head of the majority on its way to absolute rule." 

Discus.sing the current litigation on apportionments. Dr. de Grazia warns 
that if the courts hold that voters are being denied equal protection of the 
laws because of alleged inequality of voting power, they would revolutionize 
American government at all levels, thereby upsetting a delicate political 
equilibrium. He expects the courts to prescribe corrective measures In cases 
of obvious malapportionment such as flagrant gerrymanders, but he doubts 
that the courts will embrace the "one man—one vote" principle and lists sev- 
eral reasons for his conclusion (pp. 102-164). 

In closing. Dr. de Grazia looks ahead to future apportionment In terms of 
the question, "Can something more important be done to improve the repre- 
sentative structure of American State and local governments?" "An appor- 
tionment system," he asserts, "should be aimed at facilitating the ta.sks of 
government in a way that will preserve the basic principles of representative 
governmpiit • * * [which are] a pervasive doctrine of the consent of the 
people as the basis of government, provision for the entry of various kinds of 
opinion.s and interests into the political process and legislations, limits on the 
extent to which dissenting groups can be coerced, and a rule of law." 

Dr. de Grazia is professor of government at New York University and editor 
and publisher of The American Behavioral Scientist.   He Is author of several 
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articles and books, including "Public and Republic," "Elements of Political 
Science," "Western Public," "The American Way of Government," and "Wel- 
fare in America." 

Mr. MEADER. I would like to read a couple paragraphs. 
Mr. MATHIAS. Would the gentleman  
Mr. MEADER. Just a minute. Did you have a comment on what I 

said? 
Mr. MATHIAS. Just before the gentleman came in, I was comment- 

ing that my bill does very much wliat your bill does, that it is desir- 
able to keep this whole thing within the legislative halls and not to 
let it go to the courts. I think it is i-epugnant to have the courts draw 
district lines unless there is no alternative. 

The thrust of my statement I hope has been that we have got to 
provide the alternative. I think it is left to us to provide a fair 
and equitable solution to the problems of apportionment and redis- 
tricting that exist. 

I hope the full committee and subcommittee, will act and act 
promptly to resolve at the congressional level what has become a 
very diffacult aspect. 

The CHAIRMAN. DO you mind if my good friend from Michigan 
asks you a couple questions ? 

Mr. MvTHiAs. No, sir. 
Mr. MEADER. The only problem I have with H.K. 7343 is the au- 

thority given to the Director of the Bureau of the Census; on page 
2 of your bill, starting at line 17, you provide that the Director of 
the Bureau of the Census shall make some finding and then all Rep- 
resentatives have to run at large and you feel the Director of the 
Bureau of the Census has to make a determination within 30 days 
after the State has redistricted for the purpose of conforming with 
such paragraph. 

I would prefer that any such determination be made by the House 
Administration Committee or some special commission created by 
the Congress rather than to vest this authority in the executive branch 
of the Government which I think is just as undersirable as putting it in 
the judicial branch of the government. 

Mr. MATHIAS. The only object of that was to try to make this a self- 
operating and self-triggering mechanism. 

If the gentleman would prefer a commission or something of that 
sort to be worked out with this committee, I have no objection to that. 
I see the merit of the gentleman's suggestion. It just appeared that 
the Bureau of the Census was the source of all these figures regardless 
of who applies them and that they might be applied directly. 

Mr. MEADER. YOU see, the basic thing that concerns me with this 
whole problem of establishing legislative districts, both for State legis- 
latures and the Congress, is that that is so fimdamental to the inde- 
pendence of the legislative branch of the Government that no one out- 
side the legislative branch or the people should have control over it. 

It seems to me if we don't have any existing agency such as the 
House Administration Committee that we—well, in Congress or in 
the House of Representatives, because the Senate is not concerned 
with this problem—set up a commission to carry out any policy that 
we determine in Congress with respect to the size or compactness or 
contiguity or population of congressional districts. 

The CHAIRMAX. Would the gentleman yield ? 
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Can we completely check away the jurisdiction of the Supreme 
Court in the light of the decission in Baker against Carr and the other 
case? They have said it was a justiciable question assumed jurisdic- 
tion over the controversies. Can we, without constitutional amend- 
ment, do that ? 

Mr. HEADER. The gentleman may recall in the 83d Congress we had 
a constitutional amendment to divest the Congress of its power to 
regulate the appellate jurisdiction of the Supreme Court. So far as I 
know, the Congress did that only in one instance shortly after the Civil 
War. They told the Supreme Court they could not take an appeal in 
a certain case which stuck, and the Constitution expressly gives us 
power to regulate and make exceptions to the appellate jurisdiction of 
the Supreme Court. 

I think we have the authority to say to the Supreme Court, you shall 
not consider appeals on the reapportionment cases. 

Mr. FoLET. What if it involves a constitutional right? 
The CHAIRMAX. In Baker against Carr, you have the first article of 

the Constitution involved.   I think you are on rather tenuous ground. 
Mr. MEADER. I am going to insert m the record—I don't have it with 

me today; I am sorry I don't—a memorandum prepared by one of the 
legislative counsel, Mr. Meiiger, when he drafted this bill tor me some 
2 years ago in which he raised that very question; that they have as- 
serted that this is a pereonal constitutional right, denial of equal pro- 
tection of the law, and it is justiciable. 

There must be a forum to provide a remedy for the denial of this 
right. 

My l)ill provides that the district court shall not have jurisdiction 
where tliere is a remedy in the State court, and it also prohibits the 
Supreme Court from taking jurisdiction on appeal of that decision. 

Now I would hope that we could make a legislative fonim where any 
denial of rights could l)e heard such as a commission or the House Ad- 
ministration Committee.   This is not an easy problem to solve. 

The CHAIRMAN. And would make it impervious to any kind of an 
attack by proceeding in the Supreme Court? 

Mr. MKADER. I don't know what the Supreme Court will do. Any- 
one is a T-eckless person who predicts what this Court will do. 

Ml-. ]\L\THiAS. May I comment at that point, and then may I ask 
the members' indulgence to be excused to go out on a mission of self- 
preservation here? 

I would think that although I have some question whether we could 
oust the Supreme Court of jurisdiction entirely in all matters related 
to representation, yet I have a firm belief—and it is in that belief that 
I have introduced this bill—that if the Congress will speak and speak 
affirmatively to the question, the Court is going to be much more 
reluctant to inject itself into the picture. 

Tlie CHAIRMAN-. That is right. 
Mr. MATHIAS. The time for us to act is now, and then perhaps the 

question of courts' jurisdiction may be moot for generations to come. 
The CHAIRMAN. I am sorry we held you so long. You better take 

care of your other chores.   Thank you.   Have you completed? 
Mr. M\TiiiAS. Yes, sir. 
I appreciate the committee's patience with me and I appreciate the 

opportunity to testify. 
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Mr. KASTEXJIEIER. I am sorry we have had so much debate up here 
with the examination of the witness. 

In your bill, you use the 20 percent as a figure. Xow, obviously, con- 
sideration of these several bills, throughout the years in these proposals 
there have been a number of variations. 

What I am wondering is where you got your figure and why you 
think this is a preferable figure, 20 percent, because this is going to be 
•a serious question. 

Mr. MATHIAS. It is going to be a serious question. 
I find it difficult to rationalize any particular figure, and I think 

that the Supreme Court stated the case well in its opinion in West- 
herry when it said we should approach the goal of equality. 

Now when I introduced this bill originally in the last Congress, I 
adopted the figure 20 percent because in the light of our experience in 
Maryland it seemed as though this was the area of flexibility that 
might be required considering geography, considering questions which 
the gentleman from Colorado raised earlier in our discussion, the 
colloquy here that there does need to be some flexibility. 

I felt that 20 percent perhaps approached the goal of equality with- 
out enforcing too rigid a rule on the State. 

I must confess perfectly frankly, I would find it difficult to argue 
that there was any great difference between 17y2 and 20 or between 
15 and 17V^, but I think it is a rule of practicality where the Congress 
can exercise the rule of reason. 

Mr. KAsraNMEIER. One final question. 
You don't refer to at-large representation other than as a remedy 

to equal districts. 
W ould you permit at-large elections, for example, as you now have 

in Maryland, not as a result of forcing the entire delegation in that 
regard, but, rather, as an alternative ? 

Mr. MATHIAS. The additional member that a State might pick up ? 
Mr. KASTEXSIEIER. Yes. 
Mr. MATHIAS. I would personally not feel that that is a happy 

experience. I would rather .see it avoided. I would rather see the State 
go to redistricting.   That is not always easy but it is better. 

Mr. KASTENMEIER. I thank the gentleman for his testimony. 
Mr. RoDiNO. I just want to ask one question. 
Mr. MATHIAS. In further response to the gentleman's question, 

I put some figures in the Congressional Record on June 27, 1963, 
which have some practical bearing on the 20-percent question. They 
would indicate that under a 20-percent permissible variation 107 
seats in the House would be affected as we are now looking at the 
picture.   These figures may have to be updated a little bit. 

With 15 percent, you aflect 140 existing seats; and 10 percent you 
affect 235 existing seats. These are some elements of the practical 
aspects to the 20 percent. 

Mr. RoDiNO. Mr. Chairman, just recognizing the fact that Congress 
should set some standards because of the human cry that has oeen 
raised, but, nonetheless is not the very admission that we have to find 
a lot of variation, say that the 20 percent or 15 percent might properly 
be the formula, that that in itself is an admission that we are never 
going to arrive at the millennium that one man's vote is equal to 
another and that this question is going to be raised time and time 
again. 
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Mr. MATHIAS. The gentleman is exactly correct. As the Supreme 
Court said, it is utterly impossible to get exact mathematical preci- 
sion on the question. 

Mr. RoDiNo. The fact, then, there may be a 20-percent variation, 
isn't that in itself disproportionate as to just arrive at the conclusion 
that no matter what you do you are not going to rectify the situation 
that exists now ? 

Mr. MATHIAS. NO, sir; I don't believe that is the case. I think, as 
the gentleman from Colorado argued a little earlier, if the Congress 
acts within the scope of the Constitution and lays down some stand- 
ards and speaks affirmatively—affirmatively and i-easonabh% not arbi- 
trarily—then I believe that this will jiretty well quiet these questions. 

Now you are going to have somebody that will nit-pick and quibble 
and say it should be 15i^ percent instead of 17 or 17 instead of 20. 

I thmk the fact that the Congress is exercising its responsibilities 
vmder the Constitution in setting up some of these standards, you are 
going to lay to rest the nit pickers. 

Mr. RoDixo. That may be true, but I don't consider it is going to 
put to rest the quarrel of the Supreme Court decision when it tried 
to impress upon the people that what we must do or what should be 
done IS to tir to make one vote equal to another because it continually 
harped on this very guideline that there should be in one district, no 
disproportionate recommendation by making one vote in one district 
more important than in another district. 

Now I don't think we are ever going to correct that situation be- 
cause whether by geography, whether by economic situations, whether 
by educational situations, there are people who live in certain areas 
who just won't A'ote. Therefore, if you have the 400,000 people that is 
required, the population standard, if you have people who are eco- 
nomically such tliat they are not going to be interested in voting, if 
they are not registered to vote, ii they don't care to vote, you are 
going to have a district where you get 60,000 people electing a repre- 
sentative and in another district where they reel that it is more im- 
portant to vote and they are going to get 150,000 people. 

So, I don't see where you are ever going to reach this millennium. 
Mr. MATHIAS. If the gentleman will just bear with me, I think the 

Court used rather happy language in saying that these are difficulties; 
these are problems; you can't make it mathematically precise but that 
that is no excuse for ignoring the Constitution's plain objective, the 
objective of making equal representative for equal numbers of 
people the fundamental goal for the House of Representatives. 

The CHAIRMAN. Isn't it true they are only guidelines; that is all 
they are ? 

Mr. MATHIAS. All we would be doing here is setting up, as the 
chairman suggested, guidelines which would be helpful to our col- 
leagues in State government in doing what I am sure thej' all want 
to do but for various reasons have not been able to do. 

The CHAIRMAN. If you are going to address another group, your 
audience is melting away. 

Mr. MEADER. I don't care whether we ask this question of Mr. 
Mathias but I would like to raise this problem because it was sug- 
gested by the gentleman from New Jersey, Mr. Rodino. 
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You are talking about one man, one vote, an equal vote to each 
electoral vote. Would it not be more accurate and proper and just 
to count only those eligible registered voters when we try to get one 
man, one vote? 

Let's get specific. In Blackman Township in Jackson County, in 
my district, the 1960 population is shown as 16,000, but I think 5,000 
of those are in Jackson Prison and they don't vote; they are not 
residents of Jackson County.   Now, should they be counted ? 

Take Ann Arbor, Mich., where we have the University of Michigan. 
They have 25,000 enrolled students. Now, they are not residents of 
Ann Arbor, eligible to vote in elections but we count them in the pop- 
ulation figure. 

Mr. KcKJERS. I think when they take the census of the students they 
allocate it back to their hometown. 

Mr. ME.U)ER. NO ; for the benefit of State allocation. 
The CHAIRMAN. All those prisoners—they ought to vote for you. 
Mr. MEADEK. If they would vote for me, I would be in favor of 

letting them vote. 
Mr. MATHIAS. I think the answer to the gentleman's question is 

very clear. 
Mr. MEADER. Disproportionate number of children or for some 

other reason they don't have the sixth grade education. 
If you are gomg to be accurate about the elector, the weight of his 

influence upon Government, you ought to count only the people who 
register to vote. 

Mr. MATHIAS. I think the answer to the gentleman's question is 
clearly contained in the Constitution which says, "The people shall 
be enumerated except Indians not taxed." 

If you have any Indians not taxed in your district, then you can 
eliminate them. 

The CHAIRMAN. Not only that, but the Eepresentative represents 
not only those who vote but those who do not vote. 

Mr. MEADER. I am an expert on section 2 of the 14th amendment. 
There are some other people excluded, those engaged in rebellion and 
vrhatnot. 

Mr. ROGERS. May I point out the original article I, section 2, says: 
May be included within the union according to their respective number which 

shall be added to the whole number of free persons. 

Now, ''free persons" were the ones that were first set forth in the 
Constitution and that meant the ones that were free and not slaves 
that could go ahead but they changed that in the 14th amendment. 

The point I am trying to emphasize is that we started out in the 
adoption of the Constitution and we said that it would be according 
to allocation of free people to the State. 

Mr. MATHIAS. If I may make just one final remark off the record. 
(Discussion off the record.) 
Mr. MATHIAS. Thank you very much. 
The CHAIRMAN. Thank you very much. 
Mr. MATHIAS. I enjoyed the privilege. 
Our next witness is Mr. Saylor. 
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STATEMENT OF HON. JOHN P. SAYLOR, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF PENNSYLVANIA 

Mr. SAYLOR. Mr. Chairman and members of the committee, I deem 
it a privilege to appear before this distinguished conimittee com- 
posed of the most eminent lawyers of the Congress and some of the 
most eminent lawyers in the United States. 

I am delighted, Mr. Chairman, and I take this opportunity to con- 
fratulate you as the chairman of this great committee for holding 

earings on this most important matter. This has been a matter 
which I have been interested in long before I came to Congress be- 
cause of the situation that existed in my home State, the Common- 
wealth of Pennsylvania. 

The State legislature refused to redistrict the State senatorial 
districts from 1910; and inequities the likes of which have never 
existed in congressional districts have existed in our State senatorial 
districts and finally under the pressure of the court cases. 

In the Federal courts, our State has taken some action and redis- 
tricted their State senatorial districts. 

I would like to recommend to this committee that they do report a 
bill and ask the Members of the House of Representatives to pass it 
which will establish the ground rules under which the State legis- 
latures must act. I think that in view of the Supreme Court decision 
we must set a time limit within which all States must act to comply 
with the requirements of the statute. 

I thuik the second section of the bill should provide that if a 
State has two or more Representatives and the State legislature does 
not act to divide it into legislative districts for their Repx'esenta- 
tives in Congress, that the House of Representatives establisn a com- 
mittee composed of equal numbers of majority and minority mem- 
bers and call upon the Speaker to preside and call upon the Director 
of the Bureau of the Census for his assistance in helping each State 
or this committee, and that if the State does not act within the time 
specified, tliis committee of the House of Representatives would act 
in its stead. 

Now, as to what the requirements are going to be  
Mr. MEADEK. Would the gentleman ]ust emphasize that he means 

the committee of the House of Representatives and I presume he 
would ask that the House approve the committee's action which would 
set up the boundaries of congressional districts within a State, itself ? 

Mr. SAYLOB. If the State does not act, this, I would say, is the 
requirement of the House of Representatives. I do not believe that 
our Founding Fathers ever thought that the State legislatures would 
be so derelict in their duty that they would not attempt to give 
equal representation but they surely have. 

Mr. MEADER. It would have to be action by the House; is that 
correct ? 

Mr. SAYLOR. That is correct, but I would expect that the House 
committee would make the recommendations to the House of Repre- 
sentatives and the House, itself, should act. 

Mr. ROGERS. May I point out that the Founding Fathers never 
intended—the Constitution says that the State legislature should do 
it; that is, the drawing of the districts. We provided in the legis- 
lative act by Congress tliat they should do it. 
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Now, your proposal is that we should amend that and go further 
and say that they didn't do it. Then the Congress has the authority 
to go aliead and actually apportion within the btate. 

Mr. SAYLOR. That is correct. 
Mr. ROGERS. If we do that, then we won't have to be bothered with 

the Court's action in any manner whatsoever, but you first would 
give the State the opportunity to do it. If they didn't do it, then 
the Congress has the authority to do it and you recommend that 
they should. 

Mr. SAYLOR. I recommend that they should. 
Mr. RoDiNO. Any judicial review of the legislature to see if it 

conforms ? 
Mr. SAYLOR. I would not ask that they conform exactly. In other 

words, as long as they conform substantially with the recommenda- 
tions of the Congress, then I think it would be perfectly all right. 

Now, I would like to point out that the bill that I have been in- 
troducing in the last number of sessions of Congress calls for the 
establishment of districts within 15 percent. Now, there is no magic 
in the figure of 15 percent, but I think there are some reasons that I 
can give you that I have chosen this number of 15 percent. 

First, let me say that it will be absolutely impossible to ever have 
equal representation for every vote in the House of Representatives. 
That grows out of the fact of the very nature of the size of some 
of our States. For example, the State of Alaska in 1960 only had 
226,167 people that were taken in this census. The State of Nevada 
only had 285,278 people, and the State of Wyoming only had 330,066 
people in the entire State. 

This is compared with the largest district that we have down in 
Texas where they liave almost a million people in one district. 

Mr. RoDiNo. Pardon me. Do you know the population of the 
State of Alaska now ? 

Mr. SAYLOR. It has grown. Mr. Rivers, the Representative from 
Alaska, tells me that there is probably a 15-percent increase in the 
size of the State of Alaska from 1960 until 1964. 

Mr. RoDiNO. In other words, if there were 220,000 then  
Mr. SAYLOR. 226,000 then; it is about 30,000 more. 
Mr. RoDiNo. So it would come to about  
Mr. SAYLOR. 250,000. 
Mr. RoDiNo. 250,000. 
So, whatever we do, we have to be mindful of the fact that the 

State of Alaska would certainly be underrepresented insofar as pop- 
ulation is concerned. 

The CHAIRMAN. But the Constitution provides that every State 
must have one Representative. 

Mr. SAYLOR. The Constitution provides that every State must have 
one Representative. 

If you recall, the Census Bureau in following the act which this 
committee reported out a number of years ago, which is a guideline 
for the Census Bureau, they take and allocate 1 Congressman to 
each State and then begin to divide the remaining 386, and they can 
tell you which State got each one of the remaining Members of 
Congress. 
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Now, I considered first in dealing with this problem whether or 
not there should be an arbitrary differential when you got two or 
more Congressmen and figure it at 50,000. This sounds very rea- 
sonable. In view of the fact that it has taken Congress a long time 
to act, and I am sure that when this Congress acts it will take suc- 
ceeding Congresses a long time to change it, the arbitrary figure of 
50,000 might be suitable today with Congress refusing to increase 
the size of the House, an arbitrai-y figure 50 yeai-s from now will 
not meet the situation and therefore what should be the variation. 

I tried to work it out on a percentage basis. The first thing that 
I considered was 10 percent. Now, a variation of 10 percent indicates 
that there could be anywhere from the medium down to 90 percent 
or up to 110 percent. If you actually get to taking tliese figures, that 
allows you more than that, and, rather than 20 percent, it is possible 
that the larger district is 1.22 times the smaller district of 90 percent. 

If you go to 121/2 percent, it indicates that between the smallest 
and the largest districts you could have a differential of 1.29 times the 
smaller.   The one would be 29 percent larger than the other. 

If you go to 15 percent, there could be between the largest district 
and the smallest district a differential of 35 percent. 

Now, I think that if you go above 15 percent, because of the ratio 
between the largest and the smallest districts, you are getting beyond 
what the Supreme Court has pointed out as to the reasonableness of 
the districts in attempting to set up the guidelines. 

The CHAIRMAN. YOU know we have had actual precedent for the 
15 percent in the old act which was repealed in 1929 and that, as I 
understand it, was recommended by the American Political Science 
Association. Excuse me. I am error there. I am told it was a 
recommendation of the American Political Science Association; it 
was not in the act. 

Mr. SAYLOR. Mr. Chairman, I was not going to make any com- 
ment, but in my recollection they recommended this 15 percent, the 
reason being that there could be a 35-percent differential between 
the highest and the lowest even at 15 percent. 

Now, one of the reasons probably that I got so much interested in 
this, I have in my district a man who took his master's degree in 
this field, and while he happens to belong to the opposite political 
party, he has been very, very much interested in this. Even though 
my district complies with the 15 percent, there are a number of dis- 
tricts in the State of Pennsylvania that do not. 

The State of Pennsylvania would have to go back, if this bill were 
passed, and redistrict probably the whole State, and one of the dis- 
tricts that would probably suffer most is mine. But this I still believe 
is what should be done. 

I believe that the reason the courts have taken jurisdiction of this 
matter is because of the void which they have found that exists be- 
cause Congress has not taken any action. If Congress takes action, 
I think it will settle—I don't say for all time, and give the Supreme 
Court the opportunity to say that Congress has spoken, Congress has 
acted in a reasonable manner, and therefore we will dismiss cases 
which do not violate the principles which Congress, themselves, have 
set down. 
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The CHAIRMAN. Tlie Court said in a way tlie converse, that since 
Congress didn't act we are fjoinoj to act. 

Sir. SAYI.OR. Tliat is ripiit; that is wliat they say. 
I now Si\y to you that if Congress does not, it will return to Con- 

gi-oss some of the prerogatives that 1 think they should have. 
While I am before tliis great committee, I miglit sjiy that I hope 

this committee will be the forenmner in the conmiittees which will not 
worry too much about what the departments downtown say. 

The CHAIRMAN. They are in favor of this bill. 
Mr. SAYLOR. They may be in favor of something but I don't care 

whether they are in favor or not. 
Mr. AIEADER. I join with the gentleman and say it is not any of 

their business downtown. 
Mr. SAYLOR. I firmly believe this is a matter for the House of Repre- 

sentatives, and I think the House of Representatives has placed it in 
t he hands of this great committee. I expect this committee will report 
a bill to the floor and that the House will act on it. I hope they will 
act favorably. 

I am sure that the Senate will not pay any attention to it because 
they will say this is a matter that affects the House and this is a matter 
of housekeeping for them. 

Mr. DoNoiiuE. Mr. Chairman, I would like to get your observation 
on whether or not this is going to be solved only on the population basis 
alone; that is, the injustices that are being practicea today. 

Mr. SAYLOR. Well, let me say to you, Mr. Donohue, that I think it 
can be solved on the basis of population alone where you have two 
or more Congressmen. 

Mr. DoNOHUE. What about this gerrymandering that exists in cer- 
tain States? They carve up the State and there will be enough people 
within the State of a particular political persuasion; in other words, 
compactness and contiguousness. 

Mr. SAYLOR. I think one of the ground rules that this committee 
should lay down for the State legislatures is to say that the districts 
must be contiguous and compact. 

Mr. DoNOiirrE. How would you define contiguousness and compact- 
ness? 

Mr. SAYLOR. Well, let me take a specific case of a district. 
The CHAIRMAN. Tell him what it isn't; that might give us an idea 

of what it is. 
Mr. SAYI^OR. Pardon me? 
The CHAIRMAN. I say it is probably well to tell him what it is not 

and we can get an idea of what it is. 
Mr. SAYLOR. I will tell you what it isn't. It isn't what the State of 

California did to create a district when they went up one side of a 
street and down the other side of the street without taking any houses 
so that they could go and connect two districts, two areas, by a long 
narrow stretch where they had no people on either side. 

The CHAIRMAN. May I give you another illustration of what com- 
pactness isn't ? 

We have a district in New York which is like the hub of a wheel 
and the spokes of the wheel jut out in all different directions. Be- 
tween the spokes, they didn't want those particular kind of voters 
because of their political complexion so they just take the hub of the 
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wheel and they take the spokes which jet out north, east, west, and 
south, so we have a wheel district.    That is what compact is not. 

Mr. SAYLOR. I think that Congress should say to the State legis- 
latures it must be both contiguous and compact. If the State in its 
wisdom does not choose to follow those rules and regulations, then 
the right given for Congress to establish those rules and regulations 
exists and that the commission which I have suggested wliich is to be 
made up of Members of the House shall present for that State a 
redistrioting. 

Mr. RoGEiJS. Now, you raise a question of compactness. 
Is there such a thing as a community interest in a {^articular dis- 

trict? I make specific reference to my own State. As you know, 
our colleague from the Fourth District has a great area and, as I 
have mentioned a moment ago, he has all the peaks and the valleys 
and half the State. 

Mr. SAYLOR. All right. I think the State of Colorado jiresents an 
unusual problem. 

Chairman Wayne Aspinall who represents the Fourth District of 
Colorado has better than half of the State. His district represents 
all of the people who have the same basic interests. 

Now, I believe that if you take the IS-percent formula you might 
still come very close; you may have to take a little more into his dis- 
trict, but there may be some places where you will have to include 
areas that do not have the same interests and Colorado may be one of 
them. 

I am sure that for every case that you can point out where such an 
inequity exists, you will be able to point out at least a dozen cases 
where you have eliminated a serious situation. 

Mr. ROGERS. But you would not have any objection to an amend- 
ment to the legislation that, if possible, the compactness should also 
lead to community of interest, so to speak, with the district. Would 
you not think that we should go that far? 

Mr. SAYLOR. I am very frank to tell you, Mr. Rogers, that is a facet 
that I have never examined. I would have to think about that before 
I would be willing to say I want to go along with that proposition. 

Mr. ROGERS. Thank you. 
The CHADIMAN. Any other questions ? 
Mr. MEADER. Yes. 
Do you think that one of the factors that logically could enter into 

the determination of the congressional district should be local units 
of government; that is, should county lines be observed where prac- 
tical or municipalities, or should we split municipalities in two just 
to meet the criteria of compactness and contiguity? What should 
we do about recognizing local units of government? 

Mr. SAYLOR. Well, I believe that you should divide local units of 
government.   I think you should divide local counties. 

Now, for example, if we did not, you would have in the city of 
Philadelphia five people that would have to run at large in the city 
of Philadelphia. 

In the city of Pittsburgh, where the population is sufficient to 
assure four representatives, you would have to have four representa- 
tives run at large even though they run within the city limits. 
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Now, if this holds true for large municipalities, why does not the 
same reasoning hold true for smaller municipalities and smaller 
units? 

I thuik that you will find historically that many States at one 
time or another did cut up counties. Now they try to keep units as 
compact as possible, but where you have a county area such as you 
do surroundmg the city of Philadelphia you have two counties, one 
which has 552,000 population in the 1960 census and they tell me 
that in all probability at the present time it now has over 600,000 
people in that same county, Montgomery County. 

South of Philadelphia, vou have Chester County that at the time 
of the 1960 census had 558,000 and now has probably 625,000. 

Now, unless you cross country lines or divide parts of counties, you 
are going to have an inequity that just will exceed 15-percent varia- 
tion. 

Mr. FoLEY. On that point, in California—I know it is in the Con- 
stitution that you can't cross county lines, and yet the statute in 
California permits redistricting. The same is true in New York. It 
is true in a lot of other States. It is the local that fixed the 
congressional. 

Ml". SAYLOR. That is correct. 
Mr. MKADER. Don't you think that should be recognized? That 

is, municipalities or State senatorial or State legislative districts 
should be considered in establishing: the congressional district? 

Mr. SAYT>OR. This should be considered by the State in view of the 
State legislature, in view of the limitations which this committee 
will enact and report out in a bill. 

Now, for exaniple, you talk about community of interest. The 
gentleman from Michigan has a real problem in his State. The penin- 
sula of Michigan has always been recognized as a separate entity 
and yet it is probably the smallest congressional district in the 
United States. The State legislature has realized that now vou must 
go beyond that and that you are going to have to combine two 
congressional districts. 

They do not have community interests; thev have some interests 
in common but they have interests that are widely separated. 

I wish the gentleman from Colorado were still here because I 
would like to call it to his attention that Michigan has the same kind 
of a situation. 

Mr. MEADER. Ijet me just take a hypothetical case. 
Suppose the Michigan Legislature does not apportion its con- 

gressional districts to the satisfaction of the House of Representa- 
tives and you have your committee set up. The Democratic Party 
has an overwhelming majority in the House of Representatives, if 
you don't recognize local units of government such as county. State 
legislative districts, they could take the State of iSIichigan and start 
with Detroit and the Detroit River and fan out in triangular shaped 
districts from the city of Detroit and encompass enough of the popu- 
lation of Detroit to control practically every congressional district 
in the State. 

Still, they would lie compact, contiguous territory if you consider a 
triangular-shaped district compact and contiguous, and they could 
divide up the population equally enough. 
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If they could gerryiuivnder in that fashion in the House of Repre- 
sentatives witli a majority of one party, they could really change the 
complexion of the Congress if you disregard any local imits of govern- 
ment or county lines or State legislative district lines. 

Mr. S.vYLOR. "What you have pointed out is a jjossibility. To elim- 
mate that possibility, if you will recall when I made my recommenda- 
tion of what the committee should be composed of which would make 
recommendations to the Congress, it was composed of equal numbers 
of both parties. 

Mr. MKADER. That would be fine, but do you think this Congress 
is ever going to set up a committee like that? 

Mr. bAYLOR. Yes. Mr. Meader, 1 am satisfied that when this Con- 
gress realizes that they must either step up and assume their re- 
sponsibilities as Members of the House of Representatives or let the 
Court step in and take over the job of legislating, the Members 
of Congress are going to measure up to their responsibility. 

Mr. MEADER. 1 hope your confidence is well founded; I would like 
to see it. 

Mr. SAYLOR. I would hate to think I am a member of a group 
elected to represent the people of the United States and the group that 
goes out every 2 years and lays their record on the line to tell the 
people what they have done, they get sent back here and that they 
are afraid to assume the responsibilities for establishing the rules 
and regulations of who shoulo be a Member of Congress or what the 
^^rouncf rules should he and allow the third branch of Government, the 
judicial branch of Government, to step in and fill the void that we 
have created. 

The CHAIRMAN. Of course, you know what has happened over the 
years. 

The Republicans that were in charge of certain State legislatures 
had representatives here who were loath to adopt any kind of legis- 
lation of this character. 

The Democrats who would control certain legislatures sent repre- 
sentatives down here who in turn didn't want to have their rights 
encroached upon. These legislatures wanted to have the carte blanche 
to gerrymander and what have you. 

Therefore, we were stymied. We could not do a thing on this 
bill for the many years that I have tried to get it considered and 
many other Members tried to get legislation considered, but I think 
the Nation is now awakened to its responsibility here. 

The Supreme Court decision has acted, if I might put it this way, 
like a picador to the bull. 

Mr. SAYLOR. I think you might refer to them rather than as pica- 
dores and the bulls as to the catalyst that has caused the people to 
realize the responsibility that belongs to the House of Representatives. 
If the people in the rest of the country are the same as the people in 
my district, they expect us to act. 

The CHAIRMAN. You are absolutely right; I am in accord with it. 
Mr. KASTENMEIER. Mr. Chairman, I have a question. 
I would like to observe that while Mr. Mathias, Mr. Saylor, and two 

or three others may be shining exceptions, and while I agree that the 
Nation is aware o^ this problem, there is apparently quite a bit of 
apathy in the Congress.   Apparently, from the list of Members and 
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others who testified before us, tliis will be a less numerous, less formi- 
diible, perliaps, group than testified in 1961 or on previous occasions 
when there seemed to be less likelihood of realizing some legislation 
out of this. 

So, I suspect that the House of Representatives is still somewhat 
loath to come to grips with this problem and that we, Mr. Savior, in 
this committee have a job to do to probably get our own colleagues 
interested in legislation of this type. 

Mr. SAYLOR. Mr. Kastenmeier, I don't doubt at all there are many 
ifenibers of the House on both sides of the aisles who don't want 
to rock the boat because it might afl'exit their district. 

I think the members of tliis committee must realize that what is 
involved is whether or not the legislative branch of Government, 
which I still think the Founding Fathere intended to be the most 
important branch of the Government, is going to assume its respon- 
sibility. Sometimes you sweep things under the rug and forget about 
them for a long, long time, but eventually even that rug gets lumpy. 

That is what I think has happened today and the people are look- 
ing for a housecleaning. If we don't do it, they are going to look 
to the courts to do it for us. 

Mr. KASTENsrETKR. I have one question I would like to ask, fairly 
technical one, and I wonder if you have given any thought to it. 

I note that in your own bill you provide for no district contain- 
ing more than 11.5 percent or none less than 8.5 percent of the whole 
number of inhabitants of such State, et cetera. 

You do not refer to the Federal decennial census. I assume that 
is what you would refer to; most bills do. But do we not have the 
problem that there are some States and some areas in which pop- 
ulation changes are so dynamic as to render them disproportionate 
until, let's say, a decade has passed? 

Is there anything you have foreseen that we could do or ought to 
do in that event, and how  do you read  your own language? 

Mr. SAYLOR. NO; I do not expect it to be done except every 10 
years. 

Now, the reason I state that is historically there have been areas 
that have had the so-called concentration of population. At the 
time our Founding Fathers wrote the Constitution, the largest city in 
the United States was Philadelphia. Today, Philadelphia is not the 
largest city. 

Within a very short time after that, because of the change of the 
New York Harbor, New York became the largest city. 

Chicago for a long time had a tremendous exploding population. 
When the immigrants came from the northern part of Europe, par- 

ticularly Germany, France, Sweden, Denmark, and the people came 
from that area for a 10-year period, there was inequity. There will 
be inequity in southern California; there proliably is today. There 
have been areas in tlie outskirts of Philadelphia that would require a 
complete change if it were made today. 

For example, one of the changes that occurred in the city of Phila- 
delphia, Congressman Byrne happened to represent a district that had 
a large redeveloi^ment proposition taking place and many of the 
homes that had been in that area had been destroyed, taken out. Since 
that time, a large number of apartment houses and new and modern 
homes have been built. 
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In all probability, if there is any one district in Pennsylvania that 
has a complete change, it is Mr. Byrne's district in downtown 
Philadelphia. 

Now, these changes are going to take place in every community, 
either an exodus or an influx of people, and I think that once every 
10 years is sufficient. 

Mr. KASTENMEIER. I appreciate your answer. 
You have 15 percent which by some standards may be a little diffi- 

cult for some States that may cause special problems, at least to com- 
ply within the year or within 2 or 3 years. 

Do you think there might be any merit in having a phasein percent- 
age of 20 or 25 and then a 15-percent, let's say, permanent percentage 
after the 19th Decennial Census ? 

Mr. SA-i-LOR. One of the reason I worry about anything as high as 
25 percent, it means that then you could have a differential of 67 i)er- 
cent between the highest and the lowest district. Now, this, I think, 
is beyond what the Supreme Court has said that they would like to 
have in districts. 

If you get 20 percent, you can have as much as 50 percent differen- 
tial and even State legislatures in most instances have tried to get away 
from anything that is that big. 

One of the 27 in Pennsylvania, we have 20 that comply with the 
15-percent rule. Three are just below it by a fraction, about one-tenth 
of 1 percent, but the four that are above it are about 20 percent. This 
is one of the things that makes it really difficult. The reason that they 
are above it is one of the reasons that the gentleman from Michigan 
has pointed out, they didn't cross county lines. These are just county 
areas that are just growing in the outskirts of Philadelphia. 

Mr. KASTENMEIER. But if we had even 20 percent temporarily, it 
would require in terms of Congress, at least as reported by Mr. 
Mathias, 107 districts to be changed. 

Mr. SAIXOR. 107 districts that would be changed; that is correct. 
I think if this matter were called to the State legislatures' attention, 

that they would make the change. I think in the bill as reported out 
we should give them time to meet and make the change. 

Mr. KASTENMEIER. Thank you. 
Mr. MEADER. Mr. Saylor, your bill does not provide for this bipar- 

tisan committee. 
Mr. SATLOR. The bill does not. 
This is a matter, Mr. Meader, that I have thought of and I have 

offered to the committee as one that is not in my bill but one in which 
I sincerely believe. I think that it should be adequate. If I introduce 
another bill, I will have it as a part of that bill. 

Mr. MEADER. In other words, you would set these criteria and you 
would set a time limit for the State legislatures to comply with tliese 
criteria. In the event they did not comply within that time limit, 
you would make it mandatory for the House of Kepresentatives to 
take action. 

Mr. SAYLOR. Yes, sir. 
Mr. MEADER. iVjn I correct in understanding that you reject any 

local units of Government and their boundaries as one of the guide- 
lines that should be considered in the congressional districts ? 
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Mr. SAYLOR. NO, Mr. Meader. I do not reject them but I feel that 
they ainnot be binding. I think that the State legislatures should 
consider them where possible and if they can consider those boun- 
daries and get within the limitation of 15 percent or whatever percent- 
age that this conunittee establishes in the bill, that they were perfectly 
justified in doing it. But where you cannot, then you just must dis- 
regard arbitrary county lines. 

Now, while I do not know the setup in all of the 50 States, in each 
county in Pennsylvania we have townships and we have borough 
lines. I am satisfied that it would be perfectly possible to comply with 
any statute which this committee reported and was passed and be- 
came law that would require a State to come within 15 percent above 
or below the mean for each State by sticking to township or borough 
lines. 

Mr. MEADER. Let me ask you this question, Mr. Saylor. 
If the courts have the right, have the power and authority, the juris- 

diction, to determine the proper boundaries of congre-ssional districts 
and State senatorial and State legislative districts, do they not also 
have the jurisdiction to determine the composition of the county gov- 
emments, the boards of supervisors, the municipal govenmients, the 
alderman's districts? 

Mr. SAYLOR. NO ; they do not, because there is nothing in any con- 
stitution that says that they have to be equal. 

Mr. MEADER. Well, you deny  
Mr. SAYLOR. NO. 
Mr. MEADER. If I lived in a ward of the city of Ann Arbor that has 

a population of 5,000 and we elect one councilman and there is next 
door a ward that has population of only 1,000 and they elect one alder- 
man, am I not denied equal protection of the law just as much in my 
representation on the city council of Ann Arbor as I am in the con- 
gressional district or in a State senatorial or State legislative district? 

Mr. SAYIX)R. If you have the type of town government in your area 
that allows the election of members of the council from specific wards, 
and such a sv'stem, I am told, exists in some States, then I am satisfied 
that it will be neceasary to change; it could be made necessary to 
change the boundai-y lines of some of your wards so that the people 
who lived in them had equal representation. 

This would be a matter for your State legislature to determine. 
If the State legislature did not determine it and the constitution of 
the State provided that you should have equal representation as 
the Federal Constitution does, then your State court would have the 
right to interfere. 

Now, to get around that situation that you talked about, the State 
of Pennsylvania a number of years ago amended its constitution and 
provided that there would be no election in wards, that all elections 
of city officials would be city wide. 

The CHAIRMAN. Thank you very much, Mr. Saylor. 
Mr. SAn.OR. Mr. Chairman, I would like to have put in the record, 

if I may, a summary of certain of these factors from Albert L. 
O'Connor. Jr., who is a constituent of mine and who has done some 
work on this matter, and I think might be of assistance, at least 
for reference matter, for your committee. 

The CHAIRMAN. We would be very happy to have it. 
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(The summary follows:) 

PROPOSING THAT ALL CONORESSIONAL DISTRICTS SHALL NOT VARY BY MORE THAN 
15 PERCENT FROM THE AVERAGE CONGRESSIONAL DISTRICT IN EACH STATE, AND 
SuoGESTiNO ENFORCING LEGISLATION 

(Uy Albert L. O'Connor, Jr., Principal, Adains-Sniumerhill High School. 
Johnstown, Pa.) 

The qnestion of fair repre.sentation in the National House of Representatives 
must be approached from the vicwiwint: What is a reasonable plan for pro- 
viding fair and equitable representation? Each State should be divided into 
as uian.v districts as there are Meml)ers of the House of Representative.s from 
the State. This seems to be the intent of the Constitution in allocating Repre- 
sentatives to the States. As a result of recent decisions of the Supreme Court. 
I)ressure now exists to require that each Member of the House of Representa- 
tives rei)resent approximately the .same number of peojjle. 

That a large disparity In population of the districts exists, there is no dis- 
jiute. Tliat reapportionment does not occur in some instances is due often 
to |)ersonal interest of incuml)ent Memliers of Congress: to political c-onsidera- 
tions within the States. A number of States having more than one Repre- 
sentative have Representatives at Large. This situation, while permissible, 
tends to defeat the i)lau—that each Representative shall represent approximately 
the same number of iieople. 

The (luestion before the committee is: How can It best devise a reasonable plan 
wliich can be easily executed? It seems that Federal legislation is the only 
way that uniformity can be procured in all States. 

Districts containing exactly the .same number of people are impossible. Dis- 
tricts that have approximatel.v the same number of iKX)ple are the goal. One of 
the chief barriers to equalizing districts is the fact that the vast majority of 
States are "county minded." Counties are u.sually divided only when the county 
itself is entitled to two or more reijresentatives. While the county's relation 
to the State is not that of sovereignty, yet the treatment given by most States 
to their counties approaches the idea of sovereignty when it c-onsiders the 
question of apportionment. There is a great reluctance to divide counties for 
the puriH>se of setting up congressional districts. 

It is well to note that there are States which have divided counties to fortn 
congressional district.s—wherein parts of counties have been combineil with 
other counties or parts of counties. Some of these exist in Connecticut. Illinois, 
Louisiana, Maryland, Ma.ssachusetts, Mis.souri, New Hampshire. New .Jersey. 
New York, Ohio, and Washington. In most of these a minimum is divided for 
this purpose.   Only in Ma.s.sachu.setts are county lines almo.st completely ignored. 

Each State has different problems in establishing congressional districts. 
Arizona is entitled to three Representatives. One-half of the State's imputation 
is in one county. Obviously a portion of this county should be combined with 
other counties to form a district. 

Such is not the case at present. Seventy-nine percent of the imputation of 
Hawaii lives in Honolulu County. Hawaii is entitled to two Representatives, 
but presently elects both at large. To divide the State into two districts will 
require the division of Honolulu County. Numerous other similar iiisbinces can 
be cited. The list would be quite long. If jMjpulation is to be etpializeil amouff 
the districts, it must be understood that many more counties are going to be 
divided in the formation of congressional districts in the future. 

The best solution to the problem seems to be legi.slation which limiti! the varia- 
tion in population i)er Representative in each State. Such variations can be 
expressed in terms of numbers of iieople; e.g., no district shall vary by more 
than •">0,(XK) from the State average. Other fit;ures might be suggestwl: r>0.()0O 
may be 11 jiercent of the average population in cme Stale and l.'i percent of the 
average population per Representative in another State. Such figures would 
mean different things in each State. 

Such variations can al.so be expres.sed in percentages of the average population 
per Representative; e.g., no district shall vary by more than 20 percent from 
the State average per Representative. Using this example districts could vary 
between 0.80 and 1.20 times the average per district in each State. The actual 
numbers involved would vary from State to State. 
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Limits can best be expressed by iwrcentaKes. These are relative figures and 
can be applied to any census at any time. Absolute population limits (such 
as a 50,000 variation) might be adetiuate at present but might not be suitable for 
the situation 50 years from now. Population in 50 years is exi)ected to .soar. 
Percentages will automatically adjust the population variances to meet the 
occasion. 

Having established tliat some form of reasonable population variance is the 
nietliod best suite<l to guide apiwrtiomiient, How large should be the i)ermitted 
variation? A variation of 10 percent from the average for each State .seems 
small. So alsw) does a variation of 15 percent. However, it imi-st be realized 
that this variation works in both directions, above and below the average. 
This variation is magnified above the actual i)ercenlage difference between the 
I>ermissible extremes. 

A variation of 10 percent indicates that it would be acceptable for the largest 
district to be 10 i^rceut above the average or 1.10 times the average; and the 
smallest district would have 10 percent less, or 0.00 times the average. The 
arithmetical difference lietween 1.10 and 0.90 is 0.20 times the average. By 
dividing the largest iiermLssible ixipulation for a district by the smallest i>er- 
mi.ssible population (using 1.10 and O.SO as examples) it is determined that 
the largest district possible is 1.22 tunes the smallest district po.ssible—not 
20 ijercent larger but 22 p<'rrent larger. 

This same pattern applies to any i)ercentiige snggesteil. The larger the per- 
centage of variation ix-rmitted, the larger the variation is magnified by these 
figures. If districts are allowed to vary from the average by Xiv-t i)ercent. the 
largest district possible would have twice as many iieople as the smallest district 
possible.    The following chart Illustrates the i)oint: 

Variation (pcr»nt) 
Lurgt'.st 
district 

pirniittcd 

Smallest 
district 

permitted 

Ratio of 
largest 

district to 
smallpst 
district 

10 _ _  1.10 
1.125 
1.15 
l.lliM 
1.20 
1.25 
1.33H 

0.90 
.876 
.85 
.83H 
.80 
.76 
.66H 

1.22 
VZ'-i                                                   1 29 
15    1.35 
I8JS  1 40 
20  l.SO 
25                                    .    ..                   1 67 
33H  2 00 

It is evident that the smaller the ijercentage of variation, the more ideal the 
fipiwrtionment. What is reasonable? A study of these figures leads to the 
oi)inion that a 1.5-iiercent variation is reasonable. This would permit the largest 
district to be 1..35 times the smallest. 

The actual population difference in real numbers of people will vary with each 
State. The allocation of Representatives to the States by the "Method of Equal 
I'roi)ortions" is the fairest yet devised. Yet, even this method will permit the 
average number of i)eople per Representative to vary greatly among the States. 
For this reason it is impossible to establish a national norm, A norm must be 
established for each State. Perc-entage variances from the average numl)er of 
I)eople i>er Representative are the only means of equating representation within 
each State. A supplement to this statement Is a chart showing the largest and 
smallest populations congressional districts would be permitted in each State— 
based on a l.'i-ijercent variation. 

A study of this chart indicates that this percentage figure permits considerable 
margin in forming congressional districts. The narrowest gap permitted on 
this chart between the smallest and largest districts is in the State of New 
Hampshire—where the difference is 91,000. The widest gap between the ex- 
tremes is in the State of Maine—where it is 145,000. These figures cannot be 
considere<l too binding on the apportioning authority. They give ample opportu- 
nity for taking into account such factors as iK)litical boundaries, ethnic interests, 
community background, urban and rural interests in establishing districts. 

In liny i)lan there will be counties, cities, or other units of government whose 
population will fall immediately below the lowest permissible figure and iiumedi- 
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ately above the highest permissible figure of variance by a small and negligible 
margin. Usually these are contiguous to other units of governmeut whose In- 
terests are similar. It should be a minimal problem to add territory and popula- 
tion to a unit of government which is near the lower limit to form a district of 
acceptable size In population. In most cases the addition of territory and popu- 
lation to th« unit of government whose population Is immediately above the 
highest limits of variance will make it easy to form more than one district con- 
sisting of people whose Interests are similar, even though this larger unit of 
government must be divided in the process for the purpo.se of establishing con- 
gressional districts. 

One could not oppose a proposal which would set the limits of variance at a 
flgtire less than 15 jiercent. Any such figure would be more ideal than 1." jxTcent 
But would such figures be more practical? Any figure higher than 1.") i)ercent 
continues. In perhaps some reducied measure, the problem currently existing— 
an imbalance in representation, where each citizen Is not equally represented 
in Congress. 

As long as State lines represent sovereign limits, complete equality of repre- 
sentation is impossible. The best that can be achieved within the framework 
of our Federal republican Constitution is to equate the representation within 
each State. This can best be done by placing a limit on the variation—-a per- 
centage limit—from the average number of jieople per Representative within 
each Stat<!. Nor will any system prevent gerrymandering in some form, as 
long as such gerrymander is within the limits specified by law. 

While the matter of limitation on apportioning powers is being considered, 
there ought to be some provision in law to provide for alternatives, if the 
State legislative body does not apportion. The existence of Congressmen at 
large in States entitled to more than one Congressman should he prohibited. 
One such Congressman at large now serves in Connecticut. Maryland. Michi- 
gan, Ohio, and Texas. The purpose of the apportioning of Congress Is defeated 
by such a maneuver. Such States are in effect electing a third Senator who 
serves in the House of Representatives. This device Is often used to provide 
the dominant political party of the State with an extra Member of Congress, 
which might not bo the case, if all were apportioned in districts. 

This same objection applies to Hawaii and New Mexico where each elects 
Ita entire delegation of two Congressmen at large. The election of a larger 
amount of Congressmen at large, such as happened In Alabama in 1962, only 
indicates that tlie apportioning power refused to accept its responsibility. 

Some States now have apportionment commissions which (1) act only If 
the legislature does not, or (2) are empowered to apportion. One of the chief 
reasons reapportionment does not occur at any level lies in the fact that no 
one wants to vote himself out of office. Apportionment commissions consist of 
Iiersous who are not members of the legislative bodies of the States. They 
are better able to omit from consideration personal Interests. This type of 
alternative should be established to apportion congressional district.s. A Fed- 
eral Reapportionment Commission could be established to act in all States 
who.se districts did not conform to the variance rules. It should be empowered 
to act in all States which have not brought their districts into conformity 
with the limits by a certain time after each census. The Director of the 
Bureau of Census could be assigned this duty. In either case apportionment 
would be accomplished and popular representation secured. 

I, therefore, urge the enactment of legislation which would do two things 
to bring about fair representation in the House of Representatives of the 
Congress of the United States. 

1. Place a limit of ]."> percent on the variation a congressional district may 
have from the average congressional district in each State. 

2. Set up alternatives to act. if the State apiwrtioning agencies do not act 
within a specified time after each census. 

ALBEBT L. O'COSNOB, Jr. 
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Chart ghotoing the minimum and maximum acceptable populations for congres- 

sional districts in each State based on 19iiO census; the maximum variation is 
Jo percent from the average for the State 

Alabama  
Alaslra  
Arizona  
Arkansas  
California  
Colorado  
Connecticut  
Delaware.  
Florida  
Georgia.  
Hawaii  
Idaho  
Illinois  
Indiana  
Iowa  
Kansas  
Kentucky  
Louisiana  
Maine  
Maryland  
M as.sachusetts... 
Michigan  
Minnesota  
Mississippi.  
Missouri..  
Montana  
Nebraska  
Nevada  
New Hampshire. 
New Jersey  
New Mexico  
New York  
North Carolina.. 
North Dakota  
Ohio  
Oklahoma  
Oregon   
Pennsylvania  
Rhode Island  
Soutii Carolina... 
South Dakota  
Tennessee  
Texas  
Utah  
Vermont  
Virginia  
Washington  
West Virginia  
Wisconsin  
Wyoming  

Population Average Minimum Maximum 
district district district 

3,266,740 408,343 347,092 469.694 
226,167 

1.302, 161 
226,167 
434. aM 368,946 499,162 

1, 786. 272 446.568 379,583 513,663 
15. 717, 204 413,611 351. 570 475,652 

1,7.')3.947 438. 487 372.714 604,260 
2.535,234 422.539 359, 1S8 486,920 

446,202 440.292 
4,951.560 412.630 360, 745 474, 626 
3,943,116 394, 431 335,267 453, 695 

632,772 316.386 268,929 363,843 
667, 191 333.696 283,558 383,634 

10. 081, 158 420,048 357,042 483.064 
4. «>2. 498 423,863 360,284 487, 442 
2. 757. 537 393,934 334,845 463,023 
2. 178.611 435,722 370,364 601,080 
3. 038.166 434,022 368,919 499, 126 
3.257.022 407, 128 346,060 468,196 

9H9.268 484,633 411,939 657,327 
3. 100. r«9 442.956 376, 514 509,398 
5, 148, 578 429, 048 364, 692 493,404 
7,823,194 411,747 349,986 473,608 
3,413,864 426,733 362,724 490, 742 
2. 178. 141 435.628 370, 285 500,971 
4,319.813 431,981 367,184 496.778 

674. 767 337,384 286,777 387,991 
1,411.,330 470,443 399,877 641. om 

285,278 286,278 
606,921 303,461 257,942 348,960 

6, 066, 782 404, 452 343, 785 465,119 
951,023 475,512 404,186 646,838 

16.782,304 409. 324 347,926 470,722 
4,556, ISS 414.196 352, 007 476,325 

632,446 316.223 268, 790 363,666 
9.706,397 404,433 343,769 46,5,092 
2,328.284 388,047 329,841 446,263 
1. 768. 687 442,172 375,847 508,497 

11.319,366 419,347 356.445 482.249 
859,488 429,744 365,283 494,205 

2,382,594 397,099 337.535 456,663 
680,514 340,257 289,219 391,295 

3, 567. 089 396,343 330.892 456,794 
9, 579. 677 4ia.'i08 354.033 478,983 

890,627 44,5,313 378,517 612.108 
,389. K81 389 881 

3.966,949 396,695 337,191 456,199 
2.8.'a.214 407,602 346,462 468.742 
1. 8fiO. 421 372,084 316,272 427.896 
3,9.51,777 395,178 336,402 463.964 

330,066 330,066 

The following are the norms: 
Average Pennsylvania district 410. 347 
15 percent below the average .S.")6,44.'» 
15   percent  above   the   average 482,249 

The following districts meet the norms proposed above and are not altered: 
District: Population 

1 418,192 
2 397.995 
3 406.993 
4 387.156 
5 392,176 
14 390,512 
18 409,291 

District- 
19— 

-Continued Population 
41.').0.->8 

20  404,997 
24 4m.iri7 
25  434, .522 
26 „ 426.035 
27 .  423.787 
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The remaining districts (although some do meet the norms) shall be altered 
as follows: 

District C: 
Berks   County 271, 414 
Schuylkill   County 173, 027 

Total 448,441 
District 7: That portion of Delaware County not contained in District 

13 477,438 

District 8: 
Bucks   County  308, 567 
I'iirt of Alontgomery County: 

Abington Township  55,831 
Rockledge   Borough  2, .587 
.Tenkiutown Borough  5,017 
Clieltenliam   Township  35,990 
Springfield   Township  20,652 
Lower    Morelaud   Township  5,731 
Upper   Moreland   Township  21,032 
Hatboro   Borough  7, 315 
Bryn Athyn Borough  1,057 

Total 463,779 

District 9: 
Lancaster   County 278, 3.')9 
That portion of Chester County not contained in District 13 182,194 

Total 4(iO. 553 

District 10: 
Bradford   County  54,925 
Sullivan   County  6,251 
Suscpiehanna    County  33,137 
Wyoming   County  16, 813 
Lackawanna   County  234, .531 
Wayne   County  28,237 
I'ilve   County  9,1.58 
Monroe   County  34, 507 

Total   417.619 

District 11: 
Luzerne County 346,972 
Carbon   County    52,889 

Totiil 399,861 

District 12: 
Blair County  137, 270 
Huntingdon County  39,457 
Somerset County  77, 450 
Bedford    County  42,451 
Fulton  County  10, 599 
Franklin   County  88,172 

Total 395,299 
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District 13: 
That portion of Montgomery County not included in District 8— 361,470 
Part of Delaware County : 

Radnor Township  21,697 
Haverford   Township  54,019 

Part of Chester County: 
Teddyffrin  Township  7,836 
Easttown   Township  3, 811 
Phoenixvillo   Borough     12,932 
Schuylliill Township  3, 835 

Total 405,600 

District 15: 
Northampton County 201, 412 
Lehigh  County 227, 536 

Total 428,948 

District 16: 
Mifflin County     44,348 
Juniata   County     1.5, 874 
Perry  County     26, 582 
Dauphin County 220,255 
Lebanon County     90, 853 

Total 397,912 

District 17: 
Northumberland  County 104,138 
Union County     25, 646 
Snyder County     25. 922 
Lycoming County 109,367 
Tioga    County     36,614 
Columbia County     53,480 
Montour County     16, 7.30 

Total 371,906 

District 21: 
Westmoreland County 3.52. 629 
Armstrong County    78, 524 

Total 431,153 

District 22: 
Cambria   County 20.S, 283 
Indiana  County    75, 366 
Jefferson County     46, 702 
Clearfield County    81, 534 

Total 406,975 

District 23: 
Venango County  65.295 
Warren   County  45, .582 
Forest County  4. 4S5 
Clarion   County  37, 408 
McKean County  .54, .517 
E\k  County  37, 328 
Cameron County  7. .5.86 
CUnton County  31, 619 
Potter County  16,483 
Centre  County  78, 750 

Total 379,0.53 
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BACKGBOUND INFOBMATION, AXBEBT L. 0'Ck)NNOB, JB. 

Degrees: SL Francis College, Loretto, Pa., 1937, A.B.; University of Pitts- 
burgh. l!»3l». Ell. M. 

Undergraduate major: Social science with emphasis on iiolitical science. 
Teaching exjjerieuce: 

1937-42: Teacher of problems of democracy and American history at Beaver- 
dale High School. 

1942-45: Principal of Blackllck Town.ship High School. 
194.'>-4!): Teacher of speech at Monessen High School, Monessen, Westmoreland 

County. 
1949-64: Princii>al of Adams-Snmraerhili High School, Sidman, Pa. 
1948-52: One of seven national directors of National Forensic Ijeague of which 

Senator Karl E. Muudt was, and still Is, the pre.sident. Certifled parliamen- 
tarian recognized by the American Institute of Parliamentarians with head- 
(|unriers in Chicago. 

19«2 to date: Listed in "Who's Who in the East." 

Mr. K.\.'<TENMEtER. lie is the Democrat you referred to? 
Mr. SAYIX3R. Yes. 
Mr. ME.\DEn. Mr. Cliairman, I obtained the memorandum prepared 

by Mr. Menger, legislative counsel of the House, explaining the bill 
that I put in the record earlier which I would like to have inserted 
in the record inunediately following the bill. 

The CHAIRMAN. That shall be done. 
(The memorandum follows:) 

HocsB OP REPRESENTATIVES, 
OrncE OF THE LEGISLATIVE COUNSEL, 

Washingtm, D.C., April IS. 1962. 
I am enclosing a draft bill designed to withdraw original and appellate 

Jurisdiction from Federal courts to hear and determine cases involving the 
boundaries of election districts or the number of persons to be elected from 
such districts. 

SECTION   1 

The first section of the bill adds a new section, designated as section 1361, 
to title 28 of the United States Code, withdrawing jurisdiction from the Fed- 
eral courts to hear certain election cases. Because of a somewhat unusual 
problem that may arise in these cases, the proposed new section 1361 states 
that the district courts shall not have jurisdiction over civil actions involving 
election districts "if an action for comparable relief would be within the juris- 
diction of. and justiciable in, a court of such State." 

The Supreme Court in Baker v. Carr (Mar. 26, 1962), held that the com- 
plaint in the case presented a justifiable issue involving an alleged depriva- 
tion of a Federal constitutional right under a State law providing for apportion- 
ment of the Tennessee Legislature. In such a case, if State courts cannot grant 
relief to the complainant, then a withdrawal of jurisdiction from Federal 
courts to hear such cases would leave the complainant with no forum for the 
protection of Federal constitutional rights of the type involved in Baker v. 
Carr. 

The language of many Supreme Court decisions appears to indicate that 
the power of Congress over the jurisdiction of Federal courts is sufficiently 
broad to make vaUd an unrestricted withdrawal of jurisdiction to hear such 
cases. However, such a withdrawal may be held Invalid if the withdrawal 
operates to deprive a claimant of any forum for protection against State 
action which is alleged to deprive him of a Federal constitutional right 

For example, the Portal to Portal Amendments of 1947 presented a question 
similar to the above. That act, in substance, abolished the liability for wages 
and overtime compensation Imposed upon employers by reason of Supreme 
Court decisions' holding certain activities of employees to be "employment" 
for purposes of the Fair Labor Standards Act of 1938.   The act went further, 

^Tenncfmce Coal Co. v. ifutcoda Local (321 U.S. 590 (1944)) ; Jewell Ridge Corp. v. 
Local Xo. 6ie7 (325 U.S. 161 (1945)) ; and Anderton v. Ut. ClemeiM Pottery Co. (328 
U.S. 680 (1946)). 
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and In section 2(d) thereof, withdrew Jurisdiction from all courts. State as 
well as Federal, to hear and consider cases Involving liabilities within the scope 
of the act. The Federal courts uniformly upheld the act, and the Supreme 
Court never passed upon its validity. However, many of the district courts 
and courts of appeals considered the validity of the legislation insofar as it 
was allied to have destroyed vested rights. For example, in Battaglia v. 
General Motom Corp. (169 F. 2d 254, 257 (1948), cert, den., 335 U.S. 887), the 
Court of Appeals for the Second Circuit stated as follows: 

"We think, however, that the exercise by Congress of its control over juris- 
diction is subject to compliance with at least the requirement* of the fifth 
amendment That is to say, while the Congress has the undoubted power to 
give, withhold, and restrict the jurisdiction of the courts other than the 
Supreme Court, it must not exercise that power so as to deprive any person of 
life, liberty, or property without due process of law or to take private property 
without just compensation. Oraham and Foster v. OoodccU, 282 U.S. iw, 431; 
cf. Brinkerhoff-Faris Trust and Savings Co. v. Hill, 281 U.S. 673, 682; see also 
Lynch v. United Slates. 292 U.S. 571, 580; LouisriUe Joint Slock Land Bank v. 
Radford, ;iJ)5 U.S. 55.5, .589. Thus regardless of whether subdivision (d) of sec- 
tion 2 had an independent end in itself, if one of the effects would be to 
deprive the appellants of property without due process or just compensation, 
it would be invalid." 

In other words, although the Congress has the power under the Constitu- 
tion to limit the jurisdiction of Federal courts, if the exercise of that power 
operates in such a fashion as to deprive an individual of any means of obtain- 
ing protection of a constitutional right, it is possible that the courts will either 
declare the statute unconstitutional or engraft exceptions upon it. See, e.g., 
Allen V. Repents of the Vnivcrsity of Georgia, 304 U.S. 439 (1938) ; Miller v. 
Standard Nut Margarine Co., 284 U.S. 498 (1932). 

Two decisions of the U.S. Supreme Court are often cited for the proposition 
that the jwwer of Congress to limit the jurisdiction of Federal courts is vir- 
tually unrestricted, Gary v. Curtis, 44 U.S. (3 How.) 236 (1845). and Sheldon v. 
Sill. 49 U.S. (8 How.) 441 (1850). In the case of Sheldon v. Sill, the issue was 
whether or not Congress could prevent certain cases from being transferred 
from State courts to Federal courts. In that case, and in every Supreme Court 
decision citing it since it was first decided, other forums than Federal courts 
were available for the adjudication of the controversy In question. 

The other case mentioned above, Cary v. Curtis, and many cases citing it, 
frequently involve one of two issues—a withdrawal of jurisdiction from the 
courts, or a withdrawal or limitation by the United States of Its content to be 
sued—or often both issues. Cary v. Curtis involved the question of whether 
Congress could constitutionally abolish the right of a taxpayer to sue a Fe<leral 
tax collector for recovery of taxes paid under protest. The court held that the 
right could be and had been abolished, but stated, in part "The claimant, 
moreover, was not without other modes of redress, had he chosen to adopt 
them • • * . The legitimate Inquiry before this court is not whether all 
right of action has been taken away from the party, and the court responds 
to no such inquiry."    Id., at 250. 

Congress has. at times, limited rather stringently the access of citizens to 
the courts to test the validity of Federal action. J'or example, the Emergency 
Price Control Act of 1942 (56 Stat. 23) withdrew jurisdiction from all courts. 
State and Federal, to test the validity of price control regulations and orders, 
and vested exclusive jurisdiction of actions to contest such regulations In a 
new court, the Emergency Court of Appeals. The validity of this restriction 
was upheld in Lockerty v. Phillips. 319 U.S. 182 (1943), and the validity of 
such regulations was not permitted to be attacked in a criminal prosecution 
for their violation.   Yakus v. U.S., 321 U.S. 414 (1944). 

To the extent that the facts of cases containing assertions of an unrestricted 
congressional power over jurisdiction of courts Involve the power of Congress 
to specify the remedies available for contesting the validity of Federal action, 
or to withdraw consent of the United States to suit, the cases do not bear 
directly on the question involved in the proposed new section 1361 of title 28. 
This point is discussed in "The Constitution of the United States of America," 
prepared by the Legislative Reference Service, Library of Congress (1953), 
edited by Edward S. Corwln, on page 622, as follows: 
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"JUMCIAl   POWEE  EQUATED  WITH  DUE  PROCESS OF  LAW 

"Although the cases point to a plenary power In Congress to withhold jurisdic- 
tion from the inferior courts and to withdraw it at any time after it has been 
conferred, even as applied to landing cases, there are a few cases In addition to 
Martin v. Hunter's LCKHCC^ which slightly qualify the cumulative effect of this 
impressive array of pret^edents. As early as 1856. the Supreme Court in Mur- 
ray V. Hobol.cn Land and Improvement Co.' distinguished between matters of 
I)rivate right vvhicli from their nature were the subject of a suit at the conunon 
law, equity, or admiralty and cannot \w. withdrawn from judicial cognizance 
and those matters of public right which, though susceptible of judicial deter- 
minatiim. did not re<iuire it and which might or might not be brought within 
judicial cognizance. Seventy-seven years later the Court elaborated this dis- 
tinction in Vroicell v Itennon.' which involved the finality to be accorxle<l ad- 
ministrative findings of jurisdictional facts in comiK'iisation cases. In holding 
that an employer was entitled to a trial de novo of the constitutional jurisdic- 
tional facts of the matter of the employer-employet! relationship and of the 
occurrence of the injury in interstnte conmierce, Chief Justice Hughes, speaking 
for the majority, fused the due process clause of amendment V and article III, 
but emphasized that the issue ultimately was 'rather a question of the approi)ri- 
ate maintenance of the Federal judicial iM)\ver,' and 'whether the CV>ngress may 
substitute for constitutional courts, in which the judicial power of the United 
States is vested, an administrative agency • • » for the final determination of 
the existence of the facts ui)on which the enforcement of the constitutional rights 
of the citizen dei>end.' To do so, contended the Chief Justice, 'would be to sap 
the judicial power as it exists under the Fe<leral Constitution and to establish 
a government of a bureaucratic character alien to our system, wherever con- 
stitutional rights depend, as not infretpiently they do dei>end, ujwn the facts, 
and finality as to facts becomes in effect finality in law.' *." 

For the above reasons, the proposed new section 1361 provides, in substance, 
that the Federal courts are not to have jurisdiction of legislative apportionment 
cases except where State remedies are not available. This follows somewhat 
the pattern of sections 1341 and 1342 of title 28 of the United States Code. 

There is, of course, no way to tell in advance just how the courts will constnie 
the phrase "action for comparable relief" in the proposed new section, but I 
believe these words fairly evidence a congressional intent to constrict Federal 
jurisdiction  to  its  minimum constitutionally permissible scope in  this area. 

BECTION   2 

Section 2 of the bill prorwses to add a new section 125!) to title 28 of the United 
States Code, providing that the U.S. Supreme Court shall not have api)ellate 
jurisdiction of any civil action described in clauses (1) or (2) of the proposed 
new section loBl, whether such civil action arises in the Federal courts or in 
any of the State courts. 

This provision of the bill does not operate to deprive any plaintiff of a forum, 
and should present no particular constitutional difficulty under the do<'trine of 
Ex Parte McCardle, 74 U.S. (7 Wall.) 506 (1869), which held valid a withdrawal 
of appellate jurisdiction from the Supreme Court to consider appeals in certain 
habeas corpus proceedings, even as applied to cases then pending in the court. 

Respectfully submitted. 
JAMES M. MENOER, Jr., 

Assistant Counsel. 

Mr. SAYI,OR. I wish to thank the chairman and members of the 
committee. 

The CHAIRMAN. We will adjourn and meet tomorrow moniing at 
10 o'clock. We have quite a variety of witnesses and I hope they will 
be here promptly at 10. 

The meeting will now adjourn. 
(Whereupon, at 12:15 p.m., the subcommittee adjourned, to recon- 

vene at 10 a.m., Thursday, March 19,1964.) 

11 Wheat. 304 (1816). 
= 18 How. 272 (18,5B). 
»28,-. U.S. 22 (1932). 
*Ibld. 56-57.    Cf., however. Shields v. Utah, Idaho R. Co., 305 U.S. 185 (1938). 
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HOUSE OF EEPKKSENTATIVKS, 
Sl"BCOM>IITTEE No. 5 OF THE 

CoiIJIITTEE OX THF, JrOICIARr, 
Wa-shinffion. D.C. 

The subcommittee met iit 10:15 a.m., pui-suiint to call, in room 346, 
Cannon Building, Hon. Emanuel Celler (chainnan of the subcommit- 
tee) presiding. 

Present: Representatives Celler, Kodino, Rogers, Donohue, Brooks, 
Kastenmeier, XlcCulloch, Cramer, and Meader. 

Also present: William R. Foley, general counsel, and William H. 
Copenhaver, associate counsel. 

The CuAiRM.vx. The committee will come to order. 
W^e have with us our ver}- distinguished colleague from Maryland, 

Brother Carlton Sickles. 
Mr. Sickles, we are glad to have you. 

STATEMENT OF HON. CARLTON E. SICKLES, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MARYLAND 

Mr. SICKLES. Thank you very much, Mr. Chairman. 
I have a prepared statement which I believe is before 3'ou. I was 

not. planning to read from that statement and would rather just make 
a few comments in the interest of time and ask that the statement be 
made a part of the record. 

The CnAiit.MAx. It will be made a part of the record. 
(The statement follows:) 

STATEMENT OF CONGRESSMAN CARLTON  R.  SICKLES 

Mr. Chairnian, I appreciate the opportunity to testify this morning in snp- 
IK)rt of H.R. 1128 whicli deals with the establishment of congressional districts 
and has been estimated to effect redistricting in 28 States which have a total 
of 306 Representatives in the House. Although reluctant to restrict the States 
in this matter, I do believe we should give guidance to the States and not have 
this responsibility preempted by a coequal branch of government—the Federal 
judiciary. 

I have two basic reasons for urging quick action on this legislation. The re- 
cent Supreme Court decision in the case of TVesficrri/ v. Sanilem did not offer 
definitive guidelines for the establishment of congressional districts. Although 
the general principle that districts should be as equal "as practicable" in popula- 
tion was enunciated by the Court, much clearer guidelines must be estab- 
lished. 

Also, in view of the experience in Maryland and other States, it may be 
necessary that some sort of interim mechanism be developed to realize the 
goal of equitable redistricting should the State legislatures fail to act with- 
in a reasonable period of time. 

45 
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To put this matter in proper context, it may be lielpful to review brleOy 
the Maryland experieni-e to illustrate some of the difficulties in securing the 
elusive goal of equitable districts. 

The ntniMiial geoKraphy of Maryland complicates the difficult job of establish- 
ing congressional districts. Regarding this diverse ge')Braphy. Maryland is 
sometimes called "America In Miniature" because it embraces the mountains 
of the Alleghenies on the west and runs to the sandy shores of the Atlantic 
Ocean on the east. 

When Maryland was awarded an additional congressional seat after the 1960 
census, the question of how to effectively redistrict the State has \Msed a thorny 
political problem. After consideration of various proposals, it was finally de- 
cided to split the State's largest district, which at that time contained 711,000 
people, and leave the rest of the State untouched. This bill was approved by the 
Maryland General Assembly and subsequently petitioned to a referendtim. At 
that time the Maryland attorney general ruled that until the referendum was 
decided in the November 1962 general election Maryland's eighth Congressman 
would be elected at large. In November 19<!2 Marylanders rejecte<l the proposed 
redi.stricting plan by a vote of 211,904 to 115,557. This vote was widely inter- 
preted as a mandate to the general as.sembly to redistrict the whole State and 
create districts substantially equal in population. 

In 1063, the Maryland General Assembly again adopted a plan that did not 
redistrict the entire State nor remove population inequities. Seemingl.v the 1962 
referendum had no real effect on the willingness of the State legislature to draw 
up a plan in which the districts were substantially equal in population. The 1963 
redlstricting law was also petitioned to referendum by citizen groups favoring 
equitable redlstricting. 

Siibsequently on December 20, lf>63, another grotip of Maryland citizens with 
an eye on the Wesierrji case petitioned the U.S. district court asking that the 
court declare the numerical inequalities in the existing Maryland district and the 
proiK)sed redistricting law violate the 14th amendment to the Constitution which 
forbids the States from denying citizens equal protection of the laws. 

Tlie r.S. District Court for Maryland met in the latter part of January and 
early February to hear arguments regarding this case. On February 4 the court 
ls8ue<l a memorandum indicating that both the existing Mar.vland districts and 
the propose<l redlstricting law placed on referendum fail to meet the test of 
constitutionality. It further indicated that if the situation was not altered an 
at-large election would be ordered by the court. A few weeks later on February 
17, the Supreme Court handed down its decision in tie case of Wesberry v. Saiut- 
ers. The Governor of Maryland immediately indicatetl tliat he would call a 
8t)ecial session of the general assembly to redistrict the State. It was felt that 
the impetus from this decision and the reluctance of requiring all eight of Mary- 
land's Congressmen to run at large would stimulate the State legislature to effec- 
tive action. However, in the recent special session of the Maryland General 
As.sembly. the house of delegates and the Maryland senators were unable to agree 
on a new redistricting plan. Thus the matter is now thrown back in the lap of 
the U.S. district court. The court may reluctantly decide to establish congres- 
sional districts Itself if only for a temporar.v period or order all of the 68 Mary- 
land congressional candidates to run at large, creating a chaotic situation. The 
House of Representatives was established to be close to the people and it seems 
to me that this is better done when States are divided into equitable districts. 

St)eaking from i)ersonal experience I feel that, while certain advantages 
do accrue to n Congressman at Large, the obvious difficulties of serving a 
large ixipulation over a diverse geographical area are recognizable. As you 
know the House of Rei)re8entatives itself does not recognize the imique prob- 
lems that face the staff and the budget of the Congressman at large. 

Bather than let the courts develop national policy on the issue of congres- 
sional redistricting, it seems to me that the Congress has both the authority 
and the responsibility to enact legislation which would set forth in law an 
allowable variation in the jwpulation of congressional districts so that other 
factors can be considered and set up machinery to establish Interim districts 
should the State legislatures fall to act. Therefore, I urge this committee 
to take favorable action on H.B. 1128 or similar legislation designed to ac- 
complish these purposes. 
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Mr. SICKLES. Thank you. 
Mr. Chairman and members of tlie committee, I appear before 

you as an example of what can happen under the cun-ent system 
and perliaps why we need some legislation. 

According to Mr. Justice Harlan in the Wesherry case, I am one 
of the 37 constitutional Members of the House of Representatives so 
I thought maybe you ought to hear from one of the constitutional 
Membei-s of the House. 

Mr. ROGERS. I undei-stood from the morning paper you worked it 
out in Maryland. 

Mr. SK'KLES. We are at a point where it may be worked out. Some- 
thing will be established on Friday when the Baltimore court meets 
and decides what to do. 

In the meantime, I ran in the last election for the post at large and 
sit in that post. 

I know that Congressman Mathias appeared before you yesterday 
and I don't want to duplicate what he said. 

The history is we acquired one more Representative in 1960 as a 
result of that census. The State legislature, because of its composition 
and also because of the peculiar geography of our State, had a very 
difficult time trying to locate this new district. Without any attempt 
on the part of anybody to think of gerr^'mandering and the like, 
it was almost an impossible job to properly carve up our State into 
eight fairly equal districts. 

The result was that the State legislature, and I was a member there 
at the time, finally took the largest district, the one represented by 
Congressman Lankford, the Fifth District, which had over 700,000 
people in it and cut that one in half. Under a provision in our State 
constitution, this law was petitioned to a referendum by the people. 

Just by the fact that it was petitioned removed the law from the 
books, and it meant, at least for this term, there would be a Representa- 
tive at Large. In the referendum election that was held, the citizens 
voted overwhelmingly against this proposed bill. 

When the State legislature met in the following year, in 1963, it 
again did not resolve the entire problem but again took that same large 
district and with one minor modification cut it in half, this time a 
different way, and again the people have petitioned the bill to a 
referendum. 

The net result is that except as affected by the court case which is now 
before us in Maryland, the Representative at Large still exists. There 
will be a question on a ballot in November trying to resolve whether 
that law would stay on the books. 

Mr. ROGERS. Has the court indicated that they would do the job? 
Mr. SICKLES. We met with the court on Monday. It was an in- 

formal meeting, and they had the party litigants, the attorney general 
on behalf of the State and those who brought the aftion, the plaintiffs. 
The court also invited the Members of the House of Representatives to 
appear, and we were all there. 

In a discussion of the issues, the court action broadened the issues 
and indicated they would hear argument as to whether they had the 
authority to judicially district the State and also would consider all 
other possibilities. I am sure you well understand if they don't create 
the districts themselves, they could require that all of us have to run 
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at large this time or that we will allow the current districts to stay 
as they are, which is seven districts and one at large, hoping that the 
State legislature would resolve the problem the next year when it met 
again. 

Mr. ROGERS. They indicated those three alternatives. 
Mr. SICKLES. 1 think in the course of discussions those alternatives 

were indicated, but 1 am sure they didn't indicate that they were going 
to do any particular one of them or that they would not necessarily 
come up with a combination. 

One of the tilings that has been suggested is that the primaiy be held 
as the law stands now but that in the general election then everybody 
would run at large. 

The first bill that I introduced when I appeai-ed here last January 
was H.R. lli^8, which was modeled after the chairman's bill. I had 
made a campaign promise in the course of my campaign that I would 
introduce such a bill, because it was my judgment until the Congress 
came up with this kind of legislation or unless the court wei-e to take 
jurisdiction, that, barring either of these two solutions, we would not 
resolve the problem and we would have wide variations in repre- 
sentation. 

Now I appear liere, of course, as a Representative from Maryland, 
and I indicated earlier that Mr. Mathias was here yesterday. 

I notice in one of the newspapers this morning an indication that 
there is not much interest in this legislation. 

I hope that the fact that I am here, and I notice that my colleague, 
Mr. Pool, who is another Representative at Large, is here with a delega- 
tion behind me, that there is not the misunderstanding that this is only 
a problem for Georgia, Maryland, and Te.xas. There are actions pend- 
ing or about to be pending, as I underetand it, in Colorado, Connecti- 
cut, Idaho, Kansas, Michigan, and Tennessee. 

I looked in Congressional Quarterly, and in an article that they 
recently put out they indicate that if there is a '20-percent variation 
allowable that there would still be 28 States affected and there would 
be 306 seats that could be affected. 

If the variation were 15 percent, 33 States could be affected with 370 
seats involved. 

If it were a 10-percent variation, it would affect 37 States with 400 
Representatives affected. 

So, it is not just a problem for those of us who are right in the middle 
of it at this point, but it is a potential problem for many of our col- 
leagues who are sitting with us today. 

We being in the middle of the problem now perhaps think about it 
more than most folks. 

Wlien the WeHherry decision came down, we were very pleased that 
we now had judicial interest because we felt the problem would not be 
resolved absent either congressional legislation or the judicial intei-est. 
The fact that the case dicl not specify a population percentage varia- 
tion that still left the entire problem in the air, so that it seems to me 
that we need congressional legislation to resolve this percentage 
variation. 

Also, we need some legislation in order to carry out the effect of such 
legislation. If we establish a 20-percent variation, then there has got 
to l>e some kind of policing or we will merely have a law on the books 
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and it will just sit there. For that reason, in my bill I give the au- 
thority to the Director of the Bureau of the Census in those cases 
where it is found that the percentage variation is not adhered to; then 
the Director could redistrict the State. 

Of course, this would not preclude the State from then in turn re- 
districting back to the way it wants it if in so doing it stays within the 
20-percent variation. 

The history in Maryland should indicate tiiat when this [)roblem 
occurs, when it is close to an election time you end up with a chaotic 
situation. 

When the final date for filing came in Maryland, as a result of this 
court ca.se, tlie potential candidates did not know whether thej' were 
all going to be running at large, whether they were going to be run- 
ning in the same districts, or whether there were going to be new dis- 
tricts created by tlie State legislature. As a result, there were some— 
I believe the figure is 70-some—who were candidates for the eight 
seats. As of today, they still don't know wliere tliey are going to run. 
This is a chaotic situation. 

It seems to me that the legislation should be passed now before we 
end up with a series of court cases. 

We just happen to be in the middle of tliis right now and that is why 
it is so emergent for us, but it will become emergent for the otlier 
States if we don't try to help resolve tlie problem by establishing some 
standards. 

Mr. FoLEY. Does the constitution or any statute of Maryland state 
how congi'essional district lines must be drawn? 

Mr. SICKLES. The statute is what establishes the district lines and 
they just specifically establish each district not how they will be drawn. 

Mr. Fou.Y. Again, for instance, under your statute or your consti- 
tution, must you follow county lines? 

Mr. SICKLES. We have no legislative requirement that we follow 
county lines, but we have a very long history of the predominance 
of counties in the State of Mainland and we have a very strong emo- 
tional attachment to try to keep the counties as whole as possible. 
One county in the State is too large to he a district, itself, so it would 
have to be carved up. 

Mr. FoLEY. For instance, in many States we find that congressional 
district lines are predicated upon State legislative districts, either 
senatorial or lower house districts, whatever you want to cixU them. 
Is that the custom in Maryland, too ? 

Mr. SICKLES. In Maryland, we liave no congressional di.strict which 
is coexistent with a State legislative district but that is because of 
size, I believe. 

AVe have one State senator from every county and six from Balti- 
more City. Then we have varying fi-om 2 to, I believe, 13 memljers of 
the house of delegates based upon tlie population of the different 
counties. 

We have legislative districts for the City Council in Baltimore City 
and they differ from the way the congressional seats are set up. 
There is a completely different alinement. 

Mr. DoxoHUE. Mr. Cliairman. 
Are your senatorial districts and your districts as far as the lower 

house is concerned ba.sed upon population ? 
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Mr. SICKLES. We are in the process of a court suit on that, too. 
Mr. DoNOHUE. At the present time, those districts are not set up 

on the basis of population ? 
Mr. SICKLES. The senatorial seats certainly are not because each 

county, no matter what its size, has one State senator and Baltimore 
City is broken down int« legislative districts and there are six Stnte 
senators from Baltimore City. 

Mr. DoNOHUE. What yardstick do they use or what type of criteria ? 
Mr. SICKLES. For the house of delegates, the lower house, there has 

been a formula that had been established but we got to the point 
where many of the counties had the maximum which was six. 

In an attempt to reapportion the State, the State legislature could 
not do it and we had a court case which compelled us to reapportion 
our lower house. 

Mr. DoNOHiTE. How did you arrive at those six that you mentioned ? 
Mr. SICKLES. I don't have the figures in front of me and I don't 

recall at the moment, but you would get two for a certain pojjulation 
and then you would acquire one more for every so many thousand. 
Then when you got to the point of six, that was so far from the— 
we have almost a half million in one county now and you have one 
county that might have 60,000 or 70,000 that would have had six at 
the same time. 

As the counties got bigger and bigger and we didn't change that 
formula, then the house of delegates got more and more like the senate 
with every large county having six delegates. 

Mr. DoNOHUE. "What is the basis of the formula?    Population? 
Mr. SICKLES. Population; yes. 
Mr. DoNoiiUE. Or size? 
Mr. SICKLES. Population. 
Mr. KASTENMEIER. Mr. Chairman. 
From personal experience, you can speak on this next question. 
How do you fe«l about at-large seats? That is to say, without 

having examined your bill in detail, I don't know whether yon pro- 
vided for at-large seats or militated against it in your bill, but do you 
feel a mixed relationship; that is, those States with one or more at- 
large districts is a suitable and is a good situation ? 

Mr. SICKLES. Are you talking about my current situation as a mixed 
situation ? 

Mr. KASTEXMEIEK. Yes. 
Mr. SICKLES. I would say it has been difficult. I never worked so 

hard in my life. I do enjoy it, but I think maybe part of my problem 
is that my district is right next door and I am very close to my 
constituents. 

The fact I am representing the entire State means I become involved 
in every major problem in every area of the State, and I have the 
same staff that any person who has over 500,000 has. 

My relationship with the other Congressmen in the Democratic areas 
is one where we cooperate as much as possible. As far as the Repub- 
lican areas is concemed, we again cooperate as much as possible but in 
this area, because I am the Congressman at large, I become the adviser 
to the Post Office Department with respect to ])ost office appointments, 
and I become really the Democratic Congressman for the Republican 
areas. 
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We have six Democratic and two Republican Congressmen. In this 
area, I try to be as cooperative as I can. I try to dispense the patronage 
where there is a Republican Congressman. I would assume, under 
normal circumstances, this would be in the U.S. Senate because I as- 
sume that our Republican members do not give much advice as far as 
the appointment of the postmasters in that area. This is my assump- 
tion. 

Mr. KASTENMEIER. Other than from personal experience, objectively 
speaking, political sciences, do you think we would be better off if all 
States had regular districts where there are more than two Congress- 
men, where there are at least two Congressmen for the State than for 
the mixed situation such as your State and a number of others, 
Connecticut, Texas ? 

Mr. SICKLES. Well, I think that you can make a good argument for 
at-large Congressmen because I think that I have the opportimity of 
being less parochial in my Anews, particularly in the State of Mary- 
land. I don't represent any one economic interest or one segment of 
the State; I represent a very complex State. 

I can take any position on any bill before this House and find many 
supporters, but the converse is true, too. I can find many people who 
would oppose the position I take. I think the broader the population 
base ana the broacfer the economic and social interests, the broader you 
may be in coming to a decision. Let's say assuming that none of us 
are parochial in our view  

Mr. KASTENMEIER. Of course, you are now describing the colleagues 
in the other body as opposed to ourselves. 

Mr. SICKLES. Tliat is right. I ejid up usually referred to as the third 
Senator from the State of Maryland because I find my flunking and 
voting pattern is almost identical with the pattern of theirs. There 
are some definite disadvanta<res to the Congressman at Large. 

No. 1, we estimate in the State of Maryland it would cost approxi- 
mately $2.1,000 to run in a primary in a distinct. If an individual were 
going to run statewide by himself, I am not talking about any par- 
ticular arrangement he might make with a ticket and is going to make 
enough noise so tlie people are going to notice him, and pay for the 
billboards and radio and TV and the like, he is going to have to spend 
at least $200,000. If he does not spend that amount of money, he is 
going to have difficulty getting to the people so they know he is run- 
ning. 

There is a difference in the physical endurance contest you go 
through. If j'ou have a reasonable-sized district, you just don't have 
to be nmning night and day every day; but when you campaign state- 
wide in the State of Maryland, you just have to give up months at a 
time as you go from one county to another and are escorted througli 
by the local people. 

So, there is a time involvement and money involvement in just cam- 
paigning for the office. 

Tlien, once you have the seat, you have a continuation of trying to 
keep contact with the people all over the State so that you can properly 
service them. 

As I indicated earlier, we at-large Representatives don't have any 
increased staff nor do we have any increase of money allowances as 
far as stationerv is concerned, the costs, and the like. We don't have 
any increased space allowance, either. 
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Tliese are all the problems that would accrue to any Representative 
at Large whether he is the only one or whether they are all Kepresenta- 
tives at Large becauge once the citizens underetand that you represent 
theui, they are going to contact their local representative. 

I am sure that if you liad a Representative from Alabama before 
tiie committee, he would tell you that in their case everyone who has 
a problem would write to every one of his Representatives. They then 
have the problem of each individual trying to service many or some 
way trying to coordinate their activities. 

Our attempts at coordination in Marj'Iand have been fairly success- 
ful l)ecause sometimes you spend more time coordinating and working 
on tiie problem than it takes action to i-esolve the problem and get on 
to the next one. 

Mr. KASTEXMEIKR. Thank you very much. 
I take it you ai-e not oblivious of this. In other words, you oppose 

a provision in the bill which would, in fact, pi-ohibit at-large elections 
except where the whole State delegation must run at large ? 

Mr. SicKLKs. I would not oppose that. 
Mr. KASTKXMEIER. You would not oppose tliat ? 
Mr. SICKLES. No. 
Mr. KASTKXMEIER. Thank you verv much. 
Mr. McCtTi.i>ocH. Mr. Chairman, t would like to ask our colleague 

a question or two because I come from a State where we apparently 
have the very highest regard and feel some necessity for Congressmen 
at Large. 

As I recall, out of the last five decades we have had a Congressman 
or more than one at large for almost the entire 50 years. 

I was surprised at your statement that there was no additional provi- 
sions for clerk hire for a Congressman at Large, and a Congressman 
at Large docs not have the same additional clerk hire that a district 
Congre-ssman has in accordance with his population. 

Mr. SICKLES. The breaking point is 500,000. 
What I meant b\' my answer was I would have no more than an}' 

Congressman who would have over 500,000 constituents. In my case 
I have over 3 million constituents. 

Mr. McCuLLocii. I understand, and in Ohio Robert Taft has over 
10 million constituents. 

How many first-class letters per business day, 6 days a week, would 
you get from tlie State of Maryland, a rough average ? 

Mr. SICKLES. This would he very diflicult for me to say. I think 
that rather tlian tell you off the top of my head I ought to check 
with the oflice and supply it to the committee. I just don't know 
otfhand. 

1 asked this question about 2 months ago, and maybe this was not 
the proper answer to l)e accepted, Init the secretary turned to me and 
said, ''Who has time to count ?"    It is a kind of chaotic situation. 

I ask you to come and visit my office sometime to see exactly how we 
have tried to operate. I can say this, tliough, to explain what my 
current situation is: I can't keep up with my mail with my current 
staff. Because I live so close to my district,! haA'e at least one and 
more than one volunteer in my office, ladies who come to the office 
and sit all dav at the tvpewriter and type or file cards. We accept 
all volimteers." If it were not for the fact we have volunteei-s in the 
office, we would get behind in our mail: just months behind. 
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Mr. McCri-Locir. Mr. Chairman, I know that this is not witl\in llie 
realm of our authority or jurisdiction, but I thinif this is of so nnich 
importance that I feel justified in askinj? this question: Has the House 
Administration Committee been advised about your situation ( 

Mr. SICKI.ES. I have not discussed it with anyone except Mr. Friedel 
who is a Representative from the State of Maryland on the House 
Administration Committee. His indication was that he felt that 
there was no provision for that and none would be forthcominjr. 

Now, I don t want to be unfair to him; this was not a formal presen- 
tation, it was an informal discussion at lunch. I was of the o])inion 
that the House feels that the resulting Congi-essman at-largre is not 
i-eallv the fault of the House, if there is a fault, and that if the State 
lejjislatures and the State <rovernnients would properly redistrict their 
States, then they Avould fall within a normal pattern. 

As far as the House would po, it would make that breaking point at 
500,000 because of that possible variation, but since it did not recog- 
nize any necessity for a Congressman at large, this results primarily— 
although in your case it may be different; it may be desired—but 
primarily of a failure to be able to resolve a problem that it would not 
take any interest in. 

I have toyed with the idea, and if I am a Congi-essman at Large and 
am fortunate enough to be reelected to the post if it continues this way, 
I am either going to make some request through the House Adminis- 
tration or I am going to in some way through the Governor of my 
State see if they could provide some additional funds so that I could 
adequately perform the job. 

Mr. ROGERS. Why don't you do like some Congressmen, when you 
get a letter from the district that is represented by somebody, say, 
"This is your Congressman; let him take care of it." 

Mr. SICKLES. Except that I am a Congressman from that ai-ea, too, 
and I only have a 2-year contract and have to come back and renew 
it every 2 years. 

I nndei-stand there is a certain value in providing constituents serv- 
ice.   I do try to coordinate with the local Congi-essman. 

Mr. MCCVUJOCH. Could 1 answer in part for our colleague wlio is 
able to answer for himself? 

I have found that sometimes there are some people, and I hope it is 
on lessening occasions, that ])erhaps would prefer to write to the 
Congressman at Large than to me, and that is particular!}- true under 
certain conditions w-liere the Senators are both of the same party 
that the district Congressman is and there are some political overtones 
or manifestations. 

I repeat: It isn't a good situation, at least theoretically speaking, 
but people of the State of Ohio apparently have liked it rather well 
because we have the initiative in Ohio, the legislative initiative. 

As I recall, the State of Ohio had at least one Congressman at Large 
in the twenties; we had two Congressmen at Ivarge throughout the 
decade of the thirties, and the two maj<n- parties were in complete 
control of both the executive and the legislative department in Gov- 
ernment one time or another in both those decades. In the forties, as 
I recall, we had a Congressman at Large throughout that decade, and 
we have one now. 

I ius-t give you that as another manifestation of the desires of 
peojjle. 



54 CONGRESSIONAL   REDISTRICTING 

Mr. SICKLES. I think the point is well taken. The public attitude 
in Marylniul toward me sort of runs the gamut from tht>se who feel 
this Representative at Large is some sort of a substitute who can only 
go in and vote when somebody does not show up and others feel it is 
more important than otliers and feel they have to contact me; since I 
represent the whole State, I have more influence. You know nothing 
is further from the truth than that but the feeling exists. 

Mr. BROOKS. Mr. Chairman, I want to just make the observation 
that when I first came to Congress we had a Congressman at Large 
whose home was in my district. We had a Representative in our dis- 
trict for some years, Mr. Martin Dies; you may have heard of him. 
As Congressman at Large, I found him really very pleasant company. 
We did not always vote alike, but on matters of service to the con- 
stituents, my own and his as well, I found him particularly helpful 
in that he was willing to go along with anything I wanted to do for 
him and he did not intrude himself or interfere with my election or 
the projects I was working on. On some very few occasions he had 
.some of his old friends work on me, we had little minor differences, 
but it was really a very pleasant tenure. It seemed to be successful 
for him because he apparently not only got along with me from the 
district where he had resided. You understand we did not vote alike 
exactly but he got along with all the other members of the Texas 
delegation. 

The truth of the matter is I think everybody sort of enjoyed having 
Martin here. He war. Congressman at Large. He did not assume 
the duties of the thi rd Senator; I don't want to imply that; but neither 
did he interfere with what we considered more direct representation 
of the individually elected Congressmen. 

So, I would say you might want to consider it if it eventually does 
continue because Mr. Dies handled it very nicely. I think the entire 
delegation voted various mattere with him and for him and against 
him and all found him vei-y pleasant as a colleague for that reason. 

Mr. SICKLES. I could not testify as far as my acceptability by the 
other memlx-rs of the Maryland delegation, but they are very easy to 
get along with, anyway. I don't believe I would liave any problem 
with them personallv. 

We were talking in terms really of the problems that are generated 
and the volume of problems that are created by trying to represent 
the entire State. 

Mr. McCuLLOCH. I would like to ask this question: Might we then 
conclude that if there is to be redistricting other than bv the State 
legislatures, tliat there had better be some guidelines at the congres- 
sional direction rather than have the Federal courts enter this politi- 
cal thicket and set up the districts ? 

Mr. SICKLES. I would agree with that. I think bv Federal legisla- 
tion we can do it fairly soon rather than waiting for a case-by-case 
decision and the time involved and the uncertainty that would be in- 
volved in the meantime. 

At 11 o'clock today, or when I get there, the Maryland delegation is 
still trying to resolve our problem, at least make suggestions to the 
court tomorrow. We don't know what population variations they 
are going to allow and they didn't indicate that Monday when we 
met with them. 
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Mr. RoDiNO. Might I ask: Is the court taking judicial notice of the 
fact that the Judiciary Committee is meeting and trying to help this 
situation along and in taking this into consideration might defer action 
until proper time lags are set down ? 

Mr. SICKLES. I am not sure this was brought to their attention, but 
I will be there tomorrow and I will bring it to their attention. 

Mr. EoDiNO. Your dilemma might be resolved if this were brought 
to their attention. 

Mr. SICKLES. That is right; it would perhaps resolve the problem 
for everybody but me. 

Mr. KoDixo. I would not want to suggest that your problem not be 
resolved. 

Mr. CopENiiA\'ER. Mr. Sickles, in your bill H.R. 1128, I notice that 
you provide that if a State does not rcdistrict according to guidelines 
.set down, you give the authority to the Bureau of the Census to do 
that. 

I want to ask you whether you believe that that would be the proper 
source to give it to, keeping in mind that the Bureau of the Census 
may not have as detailed knowledge of the political, economic, and 
social ramifications of the State and thereby might not be capable to 
draw districts which not only would be fair out which would be 
realist ic as far as the particular conditions of the State. 

In that regard, yesterday we had some discussion. Mr. Meader 
discussed the idea that perhaps the Congress or an official commission 
appointed by Congress have the authority to look into this. Of course, 
Mr. Mathias was of the opinion that tiie whole State run at large with 
the idea this may be a sufficient inducement for the State to redi.strict. 

Mr. SICKLES. If I may speak to your last point, it was not sufficient 
inducement in Marj'land because this court case has been going on. In 
a memorandum opinion the court made it very clear what was about 
to happen if there was not a redistricting by the State legislature 
which wiis called in at a special session primarily for this. There were 
other functions, but primarily for this function. In spite of the fact 
that the court was sitting back and waiting for them to have a proper 
redistricting of the State with the threat of everybody running at 
large. The State legislature still did not do it so I am not sure that 
is a real threat. Politics being what it is, sometimes the State legis- 
lators are not really as much concerned with seats of the congressional 
Representatives as they might be with some other problems. If they 
have, as in Maryland, such a difficult problem because of geography, 
adding that other factor of no immediate concern, I am not sure that 
making Representatives run at large will be tiiat much influence on 
the State legislatures to do the job. That is why I felt we should go 
somewliere else for the solution. 

It seemed to me the Dii-ector of the Bureau of the Census, probably 
better than any other official, would have at his fingertips the geog- 
raphy, the head count, the kind of people, the economic and social 
conditions. It may be true that he may not be aware of all the polit- 
ical problems and feelings in the State, but mayl)e it is that part of 
the political problem which makes the problem so difficult for a State 
legislature. It might even make it easier for the Director to resolve 
the prolilem than it would be for the local political figures because 
he could do it based upon tlie actual composition of the State rather 
than the political overtones of the State. 
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Now, even though the Director would do the job, if the State legis- 
hiture didn't like it then it could coine back and redo the State as long 
as it stays within the 20-percent A^ariation that I put in my bill. 

Mr. CoPENiiAVKR. As you know, there has l)een a good deal said 
about allowing the judiciaiy to interfere with a legislative matter. 

Mr. SiCKLKs. I just feel that somebody has got to get into it. It 
would seem to me that since these decisions are only going to be tem- 
porary decisions that yoxi ought to give it to the one being the closest 
to the scientist in that area. The census department is the one that 
is concerned with the numbers of j)eople and where they live, and 
they could perhaps come up with a solution to the problem. 

Mr. KoDixo. Mr. Chairman, I merely want to state I ho]ie there 
was no misconstruction placed on my remarks with respect to the 
gentleman and the admiration T have for him in the way he re^iresents 
his district. I don't want to pose any more onerous burden than you 
have but I was thinking in terms of solving this problem. I do realize 
that people are in an awful dilennna there. From what I hear and 
what I read, I don't know if you are going to come out of it. 

Mr. SICKLES. I hope we come out of it. 
Mr. RoDiNo. I hope so. 
The CiLMRMAN. Thank you very much, Mr. Sickles. We appreciate 

your coming. 
Mr. SICKLES. Thank you, Mr. Chairman. 
The CiiAiRSLiN. Our next witness is Mr. Roland I. Perusse, chair- 

man of the Maryland Citizens Committee for Fair Congressional Re- 
districting. 

We have quite a number of witnesses and I hope that those tliat 
appear will be brief. They can submit additional data for the edifica- 
tion of the committee. 

Mr. Perusse. 

STATEMENT OF ROLAND I. PERUSSE, CHAIRMAN. MARYLAND 
CITIZENS COMMITTEE FOR FAIR CONGRESSIONAL REDISTRICT- 
ING 

Mr. PERUSSE. Mr. Chairman and members of the committee, my 
name is Roland I. Perusse. I am a professor of political science and 
chairman of the Maryland Citizens Committee for Fair Congres- 
sional Redistricting. This is a statewide, bipartisan citizens' group 
pressing for congressional districts of equal size in the State of iVIary- 
land. 

We are the group that brought the suit that is now pending before 
the court in Baltimore and will be heard tomorrow morning. Con- 
gressman Mathias is a member of its boai'd of directoi"s, along with 
Congi-essman Morton and Senator Beall. I am gi'ateful for the op- 
portunity of appearing before you today to tell you of the ^Maryland 
exjierience. 

Mai-yland has often been called America in miniature. Tlie State 
is part northern, part southern, part colonial, ]iart modern, part con- 
servative, part progressive, part agricultural, part industrial, part 
rural, part urban, and part suburban. 
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We have numerous natiouality groups. We are mainly Protestant 
but with a hirge Catholic population; and 16 percent of our population 
is Negro. 

Maryland has 23 counties, which vary in population from 15,000 to 
half a "million, and a city, Baltimore, of a million people. 

The State is one of tlie most irregularly shapecf in the Xation, split 
almost in half by the Chesapeake Bay, with a string of four counties 
running west for 100 miles nearly to the Ohio border, looking like 
clothes hanging on a line. 

I point out the great divergencies and peculiarities in the State be- 
cause they have a bearing on attempts to divide the State into eight 
e<iual congressional districts. The Eastern Shore of the Chesapeake 
Bay has always w^anted to remain apart from the rest of the State. 
It has insisted on its own Congressman despite tJie fact that its popula- 
tion is only 243,000. Also contiguity becomes a problem if one seeks to 
bring this Eastern Shore district across the bay. 

Also, it is impossible to form a compact congressional district in the 
western part of the State because of its elongated shape. Baltimore 
City is too small in population for three Congressmen but too large in 
population for two. And the underrepresented suburban counties are 
amount the fastest-growing in the Lnited States—Prince Georges, 
Montgomery, and Baltimore. 

At present, Maryland has eight Congressmen, se%'en elected from 
districts and one elected at large. One Congressman is assigned to the 
Eastern Shore, one to the counties of Baltimore, CaiToll, and Harf ord. 
three to Baltimore City, and one each to southern and west Maryland. 

The three congressional districts wiiich have large suburban coun- 
ties—the second, fifth, and sixth—have two to three times the popula- 
tion of three of the others. OveiTcpresentation in Maryland occurs in 
the rural areas and Baltimore City, and underrepresentation in those 
districts with fast-growing suburban counties. 

Following the 1960 census, the Mai-yland Legislature attempted to 
redistrict on three separate occasions. The first two measures were 
petitioned to referendum by the League of Women Voters. The third 
attempt ended in failure when a special session adjourned last Satur- 
day without passing a bill. 

The main obstacle to equitable congressional redistricting in Mary- 
land has been malapportionment of the State legislature. Those areas 
overrepresented in the Congress are also overrepresented in the State 
legislature and are in a position to perpetuate the inequities. 

Tomorrow morning, m Baltimore, the Maryland Citizens Commit- 
tee for Fair Congressional Redistricting will ask a Federal court to 
draw congressional districts for the State of Maryland for the 1964 
elections. We reached this decision reluctantly, after all possibilities 
for relief from the executive and legislative branches of the State gov- 
ernment were exhausted. We turned to the court as a last resort to 
protect our individual rights. 

On the basis of the Maryland experience, I can te.stify as to the 
urgent need for guidelines on the part of the State legislature in its 
efforts to redistnct properly. Far from resenting Federal interfer- 
ence, proponents of fair i-edistricting in the legislature have begged for 
guidance from the courts or the Congress. 



58 CONGRESSIONAL  REDISTRICTING 

I am concerned about newspaper reports that this hearing is losing 
momentum. Guidelines should i)e given to the States now in order 
that the situation can be corrected for the 90th Congress. Legisla- 
tures will meet early in 1965 and this is the time for them to pas.s such 
legislation in order to affect the 19(56 election and the 90th Congress. 

The Maryland experience indicates that the State machinery moves 
very slowly. 

Of the bills before this committee, I would prefer H.R. 699 and H.R. 
7343, liecaiise they would take effect at once. I assume some of the 
others could be modified to take effect at once, in order to influence 
the 90tli Congi'ess. 

I don't think that this House should wait until after the next census. 
The small variation allowable under H.R. 699—10 percent—does 

not distiu-b me. In the divergent and geographically irregular State 
of Maryland which I described to you a moment ago, it was possible 
for one State senator last week to devise a good i-edistricting plan with 
a variance of only 3 percent from the desued population average for 
a Maryland congressional district. 

H.R. 2836 has the attractive feature of judicial review which proved 
our salvation in Maryland. So does H.R. 1128. But H.R. 1128, in 
my opinion, has an inherent weakness in presupposing that the States 
and the U.S. Congress would ever permit the Director of the Bureau 
of the Census to draw congressional districts. 

I favor the provision m several of the bills which would permit 
States to elect representatives only from districts. This supports the 
philosophy that a Congressman should represent a minimum number of 
people. If one, several, or all Congressmen run at large, this tends 
to favor the majority party. 

I should point out something which may be quite obvious, but, never- 
theless, needs emphasizing: 

Provisions for compactness, contiguity, and equal or near-equal 
population will not, in themselves, preclude gerrymandering. In the 
la-st session of the Maryland General Assembly, legislative leaders 
drew tip compact and contiguous congressional districts of no more 
than 8-percent variance which, nevertheless, stacked the political cards 
in favor of the party in power. But setting standards sliould at least 
make the practice more difficult. 

In conclusion, I should like to say that I consider the bills now before 
the committee to be among the more important pieces of legislation 
before this session of the tl.S. Congi-ess. A realinement of congres- 
sional districts along population lines could have a profound change 
in our national policies. I think this is desirable if we truly believe in 
representative government. 

Thank you. 
The CHAIRMAN. Yes, sir? 
Mr. DoNOHUB. I M'ould like to ask the gentleman addressing the 

committee why you went into the Federal court. Why didn't you take 
it into the State court ? 

Mr. PERUSSE. This was as a result of the experience of another group 
that did bring a reapportionment case in the State courts. 

The Maryland Committee for Fair Representation, concerned with 
reapportionment of the State legislatiire, did turn to a State court and 
the whole process got confused and bogged down. 
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Mr. DoNOHUE. What was the decision of tlie State court? 
Mr. PERUSSE. The State court allowed a tenipoi-ary stopgap appor- 

tionment only and this case is now pending before tlie supreme court 
with a view of getting guidelines that would enable a j>ennanent 
measure to be enacted. 

Mr. DoNouuE. How long has it been before the State supreme court ? 
Mr. PERUSSE. About 1 year.   It was filed about a year ago. 
The whole process by going through the Stute court, has taken about 

2 or 3 years. 
We filed our redistricting suit December 20 of last year and were 

heard January 30 of tliis year. It moved very rapidly. Since there 
is the possibility of api>eal to the Supreme Court in all events, we 
felt that we could get more pi-ompt and better attention from the 
Federal court. 

Mr. DoNOHUE. Did the State court decide that you were a party to 
the case that was brought to the State court, I take it your organiza- 
tion? 

Mr. PERUSSE. Our organization did not bring the suit before the 
State court on reapportionment. 

Mr. DoNOHUB. Who brought that action ? 
Mr. PERUSSE. That was the other committee. 
Mr. DoNOHUB. Wliat otlier committee ? 
Mr. PERUSSE. We are specialized in Maryland. We have one com- 

mittee that has worked on trying to equalize the State legislature, and 
our committee has been concerned only with the representation to tlie 
U.S. Congi-ess. There are two committees in Maryland. 

Mr. DoNOHUE. What is the name of the other committee? 
Mr. PERUSSE. The other one has a similar name, Maryland Com- 

mittee for Fair Representation. 
Our conrunittee is the Maryland Citizens Committee for Fair Con- 

gressional Redistricting. 
Mr. DoNOHUE. What is the objective of the other committee? 
Mr. PERUSSE. Tliat committee has the objective of equalizing rep- 

resentation in the Maryland State Senate and the Maryland House 
of Delegates. 

Mr. DoNOHUE. Why did it limit itself to fair representation in the 
State legislature rather than to cany it to full districts? 

Mr. PERUSSE. It was a question only of mesms, sir, talent and avail- 
able funds and personnel. They could not take on a second major 
task, which was the reason that I formed tliis second committee to 
work on this second problem. 

Mr. DONOHUE. NOW, what was the decision of the lower court in 
this case that is now pending before the supreme court ? 

Mr. PERUSSE. A stopgap measure was permitted. 
Mr. DoNOHUE. By way of an injunction ? 
Mr. PERUSSE. I am not too familiar with the State reapportionment 

problem, sir. I only followed it tangentially. I have been concerned 
with the U.S. House of Representatives almost exclusively. 

The CHAIRMAN. Any other questions ? 
•    Mr. DoNOHUE. What standards do you think we should follow? 

Mr. PERUSSE. I think these bills follow the standards very well of 
compactness, contiguity, and equal population, as netirly as practicable. 
These are the three standards. 
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I t]>ink the last, the population standard, should be foremost and 
I think that all bills do handle tliat situation very well. 

The range of deviation allowable under these bills is from 10 to 20 
percent. 1 think 15 percent is a good compromise figure myself, but I 
would accept 10 or 20. 

Mr. DoxoHUE. I should point out something which may be quite 
obvious but, nevertheless, needs emphasizing    [Reads:] 

Provisions for compactness, contiguity, and equal or near-equal population will 
not in themselves preclude gerrymandering. 

Mr. PERUSSE. That is right. 
Within 10, 15, or 20 percent divergence you have a great deal of 

room for gerrymandering. There was an instance a couple of weeks 
ago in Maryland where the districts were brought down to 8 pei'cent 
variance, and it was evident they were gerrymandered. A new fifth 
district w-as proposed whicli took in all or parts of five counties—two 
whole counties and parts of three others. 

Now, this brings up an interesting question about the importance of 
keeping counties intact in drawing up these district lines. I, myself, 
think it is quite important, especially in those States where tlie county 
is the basic unit of local administration as it is in Maryland. Perhaps 
in New England it is not quite as important. But it is possible in the 
State of Maryland to draw congressional districts which would meet 
tlie criteria of all your bills and not cross county lines except in one 
case because one county, as Congressman Sickles pointed out, is too 
large to be a district by itself. That is Baltimore County. If you 
sought to make it a district, Baltimore County would have plus 27 
percent deviation. So something has to be done to that one. But 
that is the only place in the State of Maryland where county lines 
need to be crossed. 

Mr. DoNOiruE. You say that these guidelines will not prevent 
gerrymandering. 

What thoughts do you have in the matter of preventing gerryman- 
dering which is something that is not good ? 

Mr. PERUSSE. Well, I think this is largely a question of public 
opinion and public education and the public not standing for an effort 
by the party in power to perpetuate itself in power by finagling rather 
than by choosing good candidates and good issues. 

I think if we have an educated electorate which insists on fairness 
in delineating district lines, letting each man run on his own merits and 
may the better man win, then a party that seeks to gerrymander will 
get a black mark for the effort and wHl go down to defeat at the polls. 
When this happens, then there will be a greater tendency, I think, for 
fair play on tne part of both parties in drawing up congressional and 
other districts. 

Mr. DoNOHUE. You think that should be brought about by public 
opinion ? 

Mr. PERUSSE. I think it is an education process, basically. 
Mr. DoNOHUE. Gerrymandering has gone on in this country for 

how long? 
Mr. ftnussE. As long as our Nation has existed, sir; but I think 

there is less of it today than there has been in the past. I do think that 
your lowering the percent deviation makes it more difficult to gerry- 
mander. 
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Mr. DoNOHCB. Thank you very much. 
The CHAIRMAN. Any other questions? 
Mr. MKADER. Mr. Chairman. 
I was interested in your comments on the recognition of local units 

of government. 
Do you think that should be added as a criterion or a standard 

to the standards of contiguity, compactness and relative equality in 
population, that, where practicable, local units of government should 
be recognized in congressional districting? 

Mr. PERUSSE. Yes; I think so, with me words "where practicable." 
I think that would be very helpful. 

It is very confusing when you draw additional lines on a map that 
you need not draw. It is confusing to the voter who has to figure out 
just exactly what Representative is representing whom in what area. 
It is complicating to the local authorities who must check with several 
rather than one Congi-essman. It is complicating to the Congressmen 
who have several local authorities to coordinate with rather than a 
minimum number. 

Mr. MEADBR. Would it not also possibly lead to problems in the 
holding of elections ? 

Mr. PERUSSE. Indeed, yes. 
It complicates the electoral process. 
Mr. MEADER. I would like to ask your comment on a suggestion 

made by Congressman Saylor before this committee yesterday. He 
suggested, although it is not contained in his bill and we don't have 
any language before us at the moment, that after the Congress estab- 
lishes these guidelines for State legislatures in creating congressional 
districts a reasonable time after the decennial census be allowed for 
the legislatures to comply with these standards in creating congres- 
sional districts and in the event they failed to do so by that deadline 
that the House establish a bipartisan committee and make a study of 
the congressional districts in those States which have not complied 
and that the House of Representatives, itself, establish congressional 
districts in the States. 

Mr. PERUSSE. I think this is a very sound suggestion, sir. 
I think it is important that tlie House, itself, put its house in order. 

I think these bills, all of them, are a move in that direction. 
Mr. MEADER. Do you have any question in your mind about the 

power of the House of Representatives or the authority of the House 
of Representatives to make such a provision ? 

Mr. PERUSSE. No, I don't. I tnink it has full authority under the 
Constitution to set the rules and regulations for the seating of its 
Members. 

Mr. MEADER. DO you agree with the statement that many witnesses 
have made that it is far preferable, if not more legal, more constitu- 
tional, for any congressional redistricting to be done by the legislative 
body rather than bv the courts ? 

Mr. PERUSSE. AV)solutely. Absolutely. To a certain extent, our 
committee has been criticized for going to the court and asking if they 
would consider drawing lines. This was a difficult decision for me 
to make last weekend in a very short time, but I felt the moral respon- 
sibility to do so as head of a statewide organization pressing for re- 
districting, and I think that it will not set a bad precedent if the court 
should decide to redistrict. 

3«-O06O—64 B 
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On the contrary, I think it will set a good precedent. The good 
precedent will be that when a legislature after 3 years, after three 
failures, cannot act to give the citizen equal representation in the 
U.S. Congress, then the citizen is entitled as a last resort to apply to 
the last bulwark safeguarding his individual rights, the judicial Dranch 
of Government, for relief. 

Now, there was nothing to prevent the Maryland General Assembly 
from meeting this week to preempt the court and render our case moot. 

If tlie court redistricts this weekend, there is noUiing to prevent 
them Monday morning from assembling and passing a law which 
would supersede the court redistricting. The basic power still remains 
with the legislature. It is only when the legislature and the executive 
branch of Government cannot perform their constitutional functions 
for one reason or another Unit tlie citizen, in my view, is entitled to go 
to the courts for the rel ief. 

Mr. MEADER. At what institution are you a professor i 
Mr. PERUSSE. University of Maryland. 
Mr. MEADER. Are you familiar with Pi*ofessor de Grazia's book, 

"Apportionment and Representative Government" ? 
Mr. PERUSSE. Yes; I am familiar with it. I don't agree with it, but 

I am familiar with it. 
Mr. MEADER. I might say that we, in Michigan, have had this prob- 

lem and we now have a case pending wliich will be argued Monday, 
March 23, befoi-e a three-judge Federal court. This matter, as you 
point out, is one of the most cnfficult legislative problems there is. It 
is not easy to draw congressional district lines or legislative district 
lines. It seems to be one of the most controversial types of legislation 
with which any legislative body has to deal. 

In Michigan, we tried twice with a Republican legislature and a 
Democratic Governor to redistrict. We were not successful; both bills 
were vetoed. 

Last year, we passed one which is now charged to be unconstitu- 
tional in a suit pending in Detroit. 

I think we make assumptions sometimes that it is easy for courts 
or for the Congress to do something that the State legislatures have 
not been able to do. Tliis has been a problem ever since we have had 
representative government. 

I think perhaps I might disagree with you about the De Grazia 
book. I tiiink he very, very effectively deals with this notion of one 
man, one vote In his book and on that part you disagree with him, his 
comments on the one man, one vote concept. 

Mr. PERUSSE. I believe in the concept of one man, one vote to the 
extent that it is practicable to arrange your districts in that fashion. 
I think that this is basic to our democratic philosophy. There have 
been attempts elsewhere to arrange a different basis of representation 
in other nations and the experience has been deplorable. 

Mr. ME.\DEn. I would like to ask one more question. 
Would you recommend that anything !» done about population 

shifts or growth between the census f 
Mr. PERUSSE. Well, I think that population forecasts should be 

taken into consideration as a factor in drawing up congressional dis- 
tricts. Since these are at best educated guesses, they cannot be defini- 
tive, but I think they definitely should be a factor. 
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Those areas which the last census proves to be fast growing, which 
political scientists and social scientists expect to continue growing, 
should be on the minus side and those areas that are losing population 
should be on the plus side as much as possible. 

Mr. ME.\DER. But you would not recommend that any congressional 
redistricting be required by any law that we pass other than the 10- 
year intervals of the decennial census? 

Mr. PERUSSE. It might be desirable to add a phrase saying, again, 
"insofar as practicable," future trends in population should be taken 
into account. Now, this gives you elasticity, does it not, that phrase, 
and it does put you on record as believing that this is a factor thot 
should be considered. 

Mr. MEADfeR. That is all. 
Mr. KASTENMKIER. Mr. Chairman. 
I have just one or two questions. 
I was rather surprised to hear you say that while Congress ought to 

set standards—I would certainly agree that they ought to go back to 
State legislature with the standards that if the State legislature failed, 
then you would come back to the House of Representatives because they 
ought to set their own house in order. 

I am surprised, if that is your view, in view of your own experience 
which has been pretty negative in terms of a legislative body being 
able to do justice, ana I think you know for what reasons they have 
been unable to do this. This is why I fail to see whv you recommend 
that the House in the final instance. Congress, should again be called 
on to deal with its own problems of reapportionment, particularly 
after the legislature has failed. 

Mr. PERUSSE. I think you should set the overall standards and lim- 
its—this, I think, is desirable—and then allow the States to work 
within that framework. There have been no guidelines for the past 
3 years—well, a long time before that—until we got the Supreme Court 
decision, which never did set a figure, and that is subject now. to various 
interpretations. Some are population perfectionists who feel the 
variations should be no more than 1 or 2 or 3 percent. The swing in 
the State of Marj'land is in that direction. 

I have been passed in the last month by virtually all the legislators. 
Those who argued in the past that population was not important in 
the State of Maryland, that common interests should be the major 
factor, who allowed population deviation of 50, 60, or more percent 
according to the bills that they did pass in the past, bills that were 
petitioned to referendum—these same people, within 24 hours of the 
Supreme Court decision, became purists to the extent that the Gover- 
nor's legislative committee came up with the bill that I mentioned of 
only 8-percent deviation. 

One senator came up with a bill of no more than 3-percent devia- 
tion, and his was better than the 8-percent bill, incidentally. There 
has been a swing now to the opposite extreme in the State of Maryland. 

I think the bills that you nave before you set a very reasonable 
standard of from 10 to 20 percent; that gives you a good deal of room 
to consider the other factors, so far as practicable. 

Mr. KASTENMEIER. My point was, and you may have missed it, that 
I gather you recommend these standards. 

Mr.PERtTssE. Yes. 



64 CONGRESSIONAL  REDISTBICTING 

Mr. KASTENMEIER. Then in the second instance the State legislature 
following these standards would reapportion congressional districts 
for the State as in the case of Maryland. However, if they fail to 
do this, then following your agreement with Congressman Meader 
you would have the House of Itepresentatives then do it which in 
view of your own experience with legislatures 1 would question in 
terms of it being the ultimate in terms of resolving particular in- 
stances. 

You would have us in the House of Representatives reapportion 
the State of Maryland for you rather than the courts or some other 
body; is that correct ? 

Mr. PERUSSE. Well, we have had success by bringing our case to 
the court so far. I think that if you had had such a body within the 
House of Representatives to work on this problem that we might have 
achieved similar success, earlier success through this body and not 
had to press for court action. As a matter of fact, you may Know that 
the congressional delegation of the State of Maryland has been work- 
ing for the past 2 days, will continue to work, on what they term to be 
an equitable redistricting plan for the State of Mar;y'land. This is, 
in fact, very similar to what might take place if you did have an office 
here to go mto the niatter, because 1 am sure you would consult with 
the entire congressional delegation of that State and might even per- 
mit them to initiate the solution and would probably adopt the solu- 
tion that the State delegation came to unless it grossly violated your 
standards. 

To phrase it another way: If the Maryland congressional delega- 
tion, several months ago, had been able to come up with a plan and 
had submitted that plan to the legislature, and if the Governor had 
said lie would identify himself with it and support that plan, there is 
a good possibility that the legislature would have passed that plan and 
we would have good districts in Maryland today. 

1 don't think there is a conflict here. I think the court can remain 
as your last resort. What you would be doing is giving us another 
avenue of appeal that we as a citizens group would have welcomed 
throughout our entire history of this case. 

Mr. KASTENMEIER. Don't you think ordinarily you find greater dif- 
ficulty in having a body reapportion itself? I say this; there may be 
some question aoout it, that it is more difficult for a State legislature 
to reapportion itself than it ought to be for them to reapportion for 
congressional purposes. 

Mr. PERUSSE. Yes. 
Mr. KASTENMEIER. This is true in Wisconsin, incidentally. We have 

the best reapportionment in the United States; top. I think our vari- 
ance is something like 4 percent, I have forgotten precisely what it 
is, but, according to the Congressional Record, the best of all States. 
Now, they were able to do this but the State of Wisconsin Legislature 
cannot report itself and that is why 1 question liaving the Congress 
literally reapportion itself in ultimate terms of each particular in- 
stance. 

Let us leave that point. 
I would like to go on to one other point at the risk of opening a 

Pandora's box, and that is to ask what your views might be toward in- 
cluding another standard that no district shall be created with regard 
to, say. race, color, religion, or nationality. 
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Have you ever thought of that ? 
Do you liave any views on such a proposal ? 
Mr. PERUSSE. I have jjiven some thought to that question. 
There was a case before the Supreme Court that you may be aware 

of in the State of New York where the plaintiffs charged that there 
was discrimination on the basis of race. 

Mr. KASTENMEIER. That is why I raised the question. 
Mr. PERUSSE. Yes. 
You could introduce that standard into your bills, but I think it 

would be a very difficult provision to enforce because we are a mixture 
of races and nationalities, even though we do, some of us, congregate 
on the basis of race and religious and nationality groups, so that 
wherever you draw the line there would be room for someone to say: 
My rights have been violated; I am discriminated against. 

Again I repeat, you could put it in, but I think it would be hard 
to enforce either by the House of Representatives or by the courts. 

Mr. KASTENMEIER. Thank you very much for your testimony. 
Mr. PERUSSE. Yes, indeed. 
The CHAIRMAN. Thank you very much, sir. We appreciate your 

testimony. 
Mr. PERUSSE. Thank you. 
The CHAIRMAN. Our next witness will be introduced by our very 

distinguished colleague from Texas, Representative Graham Purcell. 
Brother Purcell. 
Mr. PURCELL. Mr. Chairman, it is my pleasure to introduce to the 

committee Senator George Moffett, State senator from Texas. 
I would like to say first that Congre.ssman Joe Pool and I are both 

here this morning, and I believe Congressman Ray Roberts is coming 
in. Mr. Roberts and I would like to point out tliut Congressman Pool 
is a constitutional congressman. In case we need anybody to vouch for 
our seat, we have brought the one that is not disqualified or questioned 
in Texas. So, we are glad to have Mr. Pool with us here this morning, 
also. 

Senator Moffett is chairman of the legislative council committee 
that has been set up and he is accompanied bv Mr. Bob Johnson who 
is executive director of the Texas Legislative (^'ouncil and his assistant, 
Mr. John T. Potter. It may be that Senator Moffett will ask that they 
participate, also. 

I am proud to introduce my own State senator. Senator Moffett of 
Texas. 

The CHAIRMAN. We will be glad to hear from you. Senator. 

STATEMENT OF HON. GEORGE MOFFETT, TEXAS STATE SENATOR, 
CHAIRMAN. LEGISLATIVE COUNCIL COMMITTEE; ACCOMPANIED 
BY ROBERT JOHNSON, EXECUTIVE DIRECTOR; AND JOHN T. 
POTTER 

Mr. MoFFT.rr. Mr. Chairman and members of the committee, I have 
had some background experience in this matter. 

I have been a member of the House of Representatives of Texas 8 
years and a member of the State senate for '20 years, and have had a 
part in framing redistricting bills that have passed during that period, 
not only for Congress but for the State legislature. 
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I am the author of a constitutional amendment to the constitution 
of the State of Texas that requires that tlie legislature redistrict after 
each Federal census and if the legislature does not do it that it be done 
by an ex officio board composed of the Lieutenant Governor, the 
speaker, the attorney general, the commissioner of the general land 
office, and the State controller of public accounts. 

That board has never had to act because the legislature thought that 
they ought to do their own redistricting. It has worked very, very 
good. 

One of the reasons I am here this morning, and I want to go definitely 
on record as being favorable to the type of bills tiiat areoefore your 
committee wherein the Congress lays down the guidelines or at least a 
good many guidelines as to how the congressional redistricting should 
be done after each census. 

I am definitely opposed to redistricting, whether it be congressional 
or legislative, being aone by the courts. 

I live in a border county between Texas and Oklahoma. A three- 
judge Federal court in Oklahoma drew a complete redistricting law for 
the legislature of that State, both branches, and at the present the 
candidates are running in obedience to that law. 

I think there is a definite need that the National Congress should 
as soon as possible enact legislation that would provide as many rea- 
sonable guidelines as possible in respect to congressional redistrict- 
ing. 

Mr. MEADER. Could I internipt the witness to ask about this Okla- 
homa case ? 

Was that a Federal district court case ? 
Mr. MoFFETT. Three-judge court. 
Mr. MEADER. Federal court ? 
Mr. MoFFETT. Yes, sir. 
I almost fell out of my tracks when I heard what they had done. 

I could not conceive of a court going that far. 
Mr. MEADER. HOW did that case come about ? Who were the parties 

to it? 
Mr. MoFFE'iT. I am sori-y, sir, that I can't answer that question. 
Even while I border on the State of Oklahoma, I don't take any of 

the newspapers over there; I have enough to do reading my own 
papers, but I talked to the speaker of the house over there and he 
told me just what I related; in fact, he sent me a copy of it. 

I don't know how the case arose; I don't really nave any idea. I 
will say this: That the speaker of the Oklahoma Legislature is from 
Oklahoma City which is underrepiesented in the legislature at this 
time, but, yet, he was against what the court did and said so publicly. 

Mr. MEADER. Senator Moffett, you have litigation pending in Texas 
with respect to congressional districts? 

Mr. MoFFETT. The Texas litigation is as to the time and not as to 
the manner. 

Do you want ine to go into that ? 
Mr. MEADER. I think we should have in the record the actual sit- 

uation. 
Mr. MOFFETT. I will be glad to do it altiiough I didn't intend to do 

that particularly. 
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A suit was filed in a Federal district court in Houston last summer 
seeking, I think, maybe to—yes; I know it was the Governor and the 
secretary of state and someone else, were made respondents or defend- 
ants to compel the legislature to be called into session to redistrict the 
State. That suit was set for trial and was heard. It was a three- 
judge Federal court, and the court handed down a decision to provide 
that all Congressmen from Texas should be elected at large at this 
current 1964 general election unless the Governor should call a special 
session. 

That decision was appealed to the Supreme Court, U.S. Supreme 
Court, and some 3 weeTcs ago, maybe 4, the U.S. Supreme Court re- 
affirmed the decision in the Georgia case and uphela the decision of 
the Federal three-judge court in Texas but added that the defendants 
in that Texas case have until April 1, 1964, to plead for a postpone- 
ment of an effective date of their decision until after the current 
election. 

Our filing date in Texas expires on the first Monday in February, 
and that date had already passed when the U.S. Supreme Court 
affirmed the Texas court's decision. 

The CHAIRMAN. That is sort of a moratorium in Texas? 
Mr. MoFFETT. That is right. 
The general belief is, and I believe it has some substance, that the 

Texas court will on March 27 agree to pass over the effective date of 
their decision until after the general election of this year, so the case 
there is one of timing and not of the manner of redistricting. 

Do I make myself clear * 
The CHAIRMAN. The Members of the House will be elected as they 

have been heretofore? 
Mr. MoFFETT. That they continue to be elected as they have been 

heretofore. 
The CHAIRMAN. In the coming election ? 
Mr. MoFFETT. Yes, sir. 
Mr. BROOKS. Let me interrupt there to say that if this Federal 

court which is scheduled to meet on the 27th stays its concurrent order 
on the basis of the representations of the State, that is about right, 
isn't it. Senator? 

Mr. MoFFETT. Yes, sir. 
Mr. BROOKS. They liave not done this yet. Until they do, we are 

still on the hook. 
Mr. MEADER. Let me ask  
The CHAIRMAN. Excuse me. 
So it is possible that the court may take it up(Mi itself to go below 

the lines, nonetheless, for this coming election? 
Mr. BROOKS. Of course, it is possible and they have a three-man 

court. We have no way of knowing wliat they are going to do. We 
have 2 Republicans ana 21 Democrats. They may want us all to run 
at large. 

Mr. MOFFETT. Well, if you permit me to pursue that a little further, 
the Governor, in his—well, I think the secretary of state drew up the 
pleading, but when the case was tried down there the pleading of the 
defendants was the Governor and the secretary of state and I believe 
the State chairman of the two major political parties; I believe they 
were defendants.  I am a little mixed up on that. 

Mr. BROOKS. The original case. Senator ? 
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Mr. MoFTETT. Yes. 
Mr. BROOKS. Was George H. TF. Bush, et al., v. Crawford Martin, 

Secretary of State; Attorney General, et al., of Texas. 
Mr. MoFFETT. I was not certain of that. I am not a lawyer, I am 

just a common citizen. 
A part of their defense, in fact, I would say probably the strongest 

point in their defense, was this: That there were no guidelines through 
and by which the legislature could be guided in di-awing the pattern of 
congressional districts. We have four counties, metropolitan areas, 
in our State and without crossing county lines you could not conform 
to the U.S. Supreme Court's decision. 

Crossing county lines, as has been bi-ought out herrtofore, in our 
judgment, members of the legislature, is a thing to be put off just as 
long as you possibly can. That is another reason why I am for a bill 
that provides for tolerance as these bills do. 

Frankly, I think the tolerance should not be less than lo percent. 
I think that this H.R. 2836, which is 15 percent, if it were amended 
to 18 percent I think would be almost an ideal bill. The reason I say 
18 percent is because the staff—and we have two members here; we 
have a verj' well-equipped staff in our legislative council in Texas; they 
do a tremendous lot of work—the staff' has furnished me with the sta- 
tistics which show that in the apportionment of members of the Na- 
tional Congress, as between the States, there is departure from the 
mat^liematical ideal as much as 18 percent above the ideal to 26 percent 
below the ideal figure. 

Obviously, if the U.S. Suj)reme Court has done nothing, said nothing 
about that, how could they reasonably invalidate a bill passed by this 
Congress relating to redistricting within a State if it had no greater 
variation or tolerance than 18 percent^ 

It is for that reason that I would plead or recommend that H.R. 
2836 be changed from 15 to 18 percent and then change the date of the 
effective date which I undertsand is after the next Federal census. 
Obviously, we would want to change it to, I assume, the 1966 election. 
That seems to me the way it ought to be done and then passed. I 
think it would be a very fine solution to the problem. 

Mr. CRAMER. Could I ask a question there ? 
Could Texas live with an 18-percent variation formula ? 
Mr. MoPFETT. We were doing it. 
Frankly, if they had that guideline now, I tliink the Governor would 

have already called a special session. 1 think he would have done it 
long ago. We fumbled around with this thing in the regular session. 
We have not been dilatory. 

I can speak from experience. I am the vice chairman of the com- 
mittee in the senate and have been on the committee more than 20 
years; I don't rememljer how long. We have tried to work out this 
thing; it is not a matter of being dilatory and it is not altogether a mat- 
ter of rural against city in our State^ either. 

We have every conceivable condition almo.st in Texas tliat you can 
think of in any State. We have 7(X) miles of cosistline. We have an 
international boundary of 650 miles. 

In our State, out of 254 counties, at least a third of them are larger 
in size than the State of Rhode Island, and I think that you could 
probably say half of them are larger than the State of Rhode Island. 
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I represent 12 counties and 8 of them are larger than the State of 
Rhode Island. 

We have metropolitan problems. We have problems of sparsely 
settled areas where tliere is only one person to a square mile or less in 
a county. We have oil problems. We have timber problems. We have 
variations of climate from the subtropical to almost the same as 
Nebraska. We have transportation problems. God only knows what 
kind of problems there are that we don't have. 

It isn t a question in our State so much—while, of course, the metro- 
politan areas are going to gain, I am not going to say they don't, but 
that is not the reason we are having redistricting. The main reason is 
we are seeking a formula to bring about the best balance of represen- 
tation that is possible to attain in a practicable manner. 

Mr. CRAMEU. Senator, may I ask a question on that ? 
Do you agree with the formula established in H.K. 2836, when total 

tolerance of 15 percent—which you say should be 18 percent—^is au- 
thorized where the areas are to be composed "of contiguous territory" 
in as "compact a form as practicable" ? 

Mr. MoFFETT. Ijet me say this, and I speak from experience. 
I have had a hand in drawing redistricting bills. I believe that I 

have had a hand in four, maybe five. Three of them passed and the 
others didn't but we also observed this compactness and contiguous 
idea. We never thought it ought to be done any other way. I hon- 
estly thought the Federal law already had that in it. It did at one time, 
I know, because I traced it up. 

Mr. FoLEY. From 1862 to 1929. 
Mr. MoFiTTTT. That is my understanding; yes. In 1929, didn't 

they leave out the word "population"? Before that, they had "popu- 
lation" in the law and then tliey left it out. I have used that argu- 
ment. Frankly, if it had not been abused, I think it would have been 
a good idea to leave it out. 

I agree with the Governor on it and he is a lawyer, too, and a pretty 
good one. I think he was on a sound foundation when he said that we 
could not tell whether to slice off half of a county, a third of a county, 
or a corner of a county and attach it to a rural district, and we are 
faced with that problem if you follow this mathematical ideal figure. 
We are faced with it in a big way and it brings on a terrible lot of 
problems. 

Our staff has checked with the attorney general's department in our 
State because we realize that this Houston court on the 27th may 
throw it in our face and we may have to do it quick and in a hurry 
even to the extent of revising the date of our election. 

When you go to crossing county lines and taking certain election 
precincts here in the corner of a county and attaching to a bunch of 
rural counties where you have no machinery for filing, for reporting 
the election or a dozen other instances that might come up, and lurther- 
more the election precincts are subject to being changed by the local 
commissioners court at any time; then, if they do so, we would prob- 
ably have to have a special session of the legislature to conform to the 
change in the election precincts. 

Oi course, I realize that very likely there will be two counties in our 
State and possibly three where we may have to cross county lines. I 
hope that it does not come out that way. 
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If the Congress wanted to put it in their bill that these districts 
should not cross county lines, as far as I am concerned I think it would 
be a big improvement. I can see your difficulties on it and maybe you 
don't want to do it that way, but I do think tliat at least 15 percent 
tolerance ought to be allowed and I would say 18 is much better. It 
would fix up our State to where we could pass a law and we would 
not have too much difficulty in so doing. 

Mr. CRAMER. Senator, if you can live with the 15 percent tolerance 
within the test in the bill, why isn't the legislature then willing to go 
ahead and apply those tests at the present time rather than waiting 
for the cxjngressional action ? 

Mr. MoFFETT. I am not a lawyer but I will tell vou this: That I 
think the Governor is on firm ground when he said he didnt know 
what tolerance the Supreme Court would finally approve. In the 
absence of some definite guidelines, I think his position is very soimd. 

I think—well, I know that his statement on that point was widely 
accepted as being on a sound basis. 

Mr. CRAMER. Yes. 
Do I understand, then, that your expectation is that out of this 

next Court hearing on the 27th of this month, there will come some 
kind of a standard to be applied? 

Mr. MoFFETT. No, sir. I may have left the wrong impression 
and Congressman Brooks is probably as well posted on it as I am. 

The expectation is, from whatever clues that you can use or de- 
Send on, that the Court is going to decide to postpone the effective 

ate of their decision until aft«r the general election this year, in 
which case we will go ahead in the manner we have been doing until 
the election of 1966. I hope between now and then that the Con- 
gress will give us some guidelines on it and I certainly think they 
are the ones to do it rather than the Court. 

Mr. CRAMER. Your point is, then, that the courts have not provided 
guidelines and the State has no test that it can apply. 

Mr. MoFFETT. We have nothing more than what we had 20 years 
ago. 

Is that right, Mr. Brooks? 
Mr. BROOKS. I didn't get the question. 
Mr. MoFFETT. I stated we have no more guidelines in Texas now 

than we had 20 years ago. 
Mr. BROOKS. NO, sir.   That would be about right. 
Would the gentleman yield? 
Mr. CRAMER. I would be glad to yield. 
Mr. BROOKS. Senator Afoffett has, as he stated, long been a de- 

fender of redistricting and forthrightly tried to do that job for the 
State. 

I remember in 1956 or 1957 they had a minor redistricting bill that 
was a step in the right direction. I wrote a letter in 1960. Senator, 
I sent you a copy—you just think back—and sent it to all the State 
senators and representatives, and told them I wanted to bring them 
up to date on the bill being considered in the House. H.R. 7343 
had been to regulate in several important regards redistricting of 
congressional districts by the State legislatures. 

For example, this proposed bill would establish regulations regard- 
ing both the number of persons in a congressional district as well as 
the location of counties to be included in each district. 
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Now, both as a former member of the Texas House and as C!on- 
^reesman from the Second District, I have always firmly believed 
that the Texas Legislature was entirelv competent to outline congres- 
sional districts in the best interest or our people without any inter- 
ference from the Federal Government, and I did my dead-level best 
to defeat this here in the Judiciary Committee here in Washington. 
I wrote you I was enclosing a copy with this letter and would ap- 
preciate any comments that you might have after reading the bill. 

That is what I wrote on June 11, 1960, because I had faith in the 
legislature and I still do. You think now. Senator, that some Fed- 
eral legislation would be helpful ? 

Mr. MoFFBTT. We need guidelines; there is no question about that. 
Mr. BROOKS. The whole problem is if we pass a bill—and I don't 

know if it can be done or not—if we passed a bill and said 15 or 18 
or 10, how do we know that the Supreme Court will find that tliat is 
in accordance with the Constitution any more than the individual in- 
dependent action of the State legislature? 

Mr. MoFFETT. Well, you may not know but certainly it is a horse- 
sense approach and I hope that the U.S. Supreme Court has enough 
of this old down-to-earth wisdom in its thinking to let the Congress 
lay down the guidelines rather tlian the Court. 

Mr. BROOKS. YOU don't think there would be any reaction from the 
State legislatures that tlie Congress was interfering with you in their 
prerogative in setting up congressional districts ? 

Mr. MoFFETT. No, sir; I sure don't, as far as Texas is concerned. 
Mr. BROOKS. I don't want to have any trouble with you; we have 

been getting along too well. 
Mr. MoFFETT. Let me say this, Mr. Brooks: As I related here in 

the beginning of my remarks, 1 am the author of the constitutional 
amendment of the constitution of the State of Texas which sets up 
an ex officio board to redistrict the legislature if the legislature does 
not do it, and they will never act, I will tell you that. 

I have been asked why didn't I do the same thing with reference 
to congressional redistricting. My reply has always been that that 
is a Federal matter and that I didn't thmk the State constitution ouglit 
to have some language in it relating to the congressional redistricting. 

Now, I have been asked, oh, at least a dozen times, why I didn't in- 
clude congressional redistricting in that legislative amendment which 
was passed and adopted by the people of Texas. 

Mr. BROOKS. That is a good explanation but to get your answer 
straight, Senator^ you feel like legislation setting up a guideline on 
a population basis, 15, 18, some percentage of population, would be 
desirable and well received by the State legislature? 

Mr. MoFFETT. 1 think there would be a very minimum complaint 
in the State of Texas if you made this 15 and preferably 18 percent. 
You see, I think we need flexibility or tolerance or elasticity, what- 
ever you call it, probably as bad as any State needs it because we have 
254 counties. If you turn Texas over on tlie top of the Panhandle 
as an axis, Brownsville, Tex., will land 40 or 50 miles inside the State 
of North Dakota. If you whip it around on the Sabine border. El 
Paso will land about 100 miles out in the Atlantic Ocean. 

Now, we need flexibility in this thing and I am with the Governor 
when he says, "I am not going to call a special session until I find 
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some guidelines to go by." This guideline of the ideal figure of 
410,000 or 16,000—I believe in our State it is 16,000—1 think the na- 
tional ideal is 410, but we have got enough above for the 23 Representa- 
tives to make our average 416. 

Let me point out to you gentlemen now, you know as well as I do, 
that it is a terrific argument out on the stump—New Hampshire has 
2 Members of the House with about 606,000 people. Maine has 2 Mem- 
bers of the House with somewhere around 969,000 or 970,000 people; 
and that was broadcast in the newspapers down there in Texas. When 
you look at that and then say, "Well, but as l>etween districts you have 
got to be just less than one-tenth of 1 percent," it does not hold water. 

There are one or two other points that I want to bring out. 
Mr. CRAMER. Before you get into that. Senator, would you say what 

your largest and smallest population is ? 
Mr. MoFFETT. Yes. 
The largest is Congressman Alger's district and the smallest is 

former Speaker Rayburn's. Well, I believe his is third from the 
bottona, now represented by Congressman Roberts. 

Mr. CRAMER. Wliat are those figures ? 
Mr. MoFFETT. I think Mr. Roberts' district is 213,000. It is either 

213,000 or 214,000; and the Dallas Congi-essman's district is 957,000, 
I believe.   I may be 10,000 off, but not more than that. 

Mr. CRAMER. The reason I ask is that Florida has a situation where 
the smallest district is about 247,000 and the largest district is about 
669,000. 

Now, in reasonably redistricting, how can you as a legislator say 
that is proportionate representation under any formula ? 

Mr. MoFFKTT. I don't condone it. In fact, we passed a bill through 
the Senate in the closing days of our last regular session which gave 
Dallas County another member and I voted for it very wholeheartedly 
and would do so again. We are not going to have any trouble in pass- 
ing it. I say no trouble; we will have some trouble, of course, but we 
will pass a bill if you give us guidelines to go by and we won't have 
too much static about it. 

Let me reinforce what the gentleman who preceded me, I believe it 
was, mentioned about the need for tolerance because of certain areas 
being in a growth area and certain other areas being in a decreasing 
population area. There is another reason why you need tolerance in 
this thing. Of course, the counties that border our metropolitan coun- 
ties are growing, whereas we have 140 out of our 254 counties that 
are decreasing, some more than others, of course. If you have a toler- 
ance, you can say to these counties that are growing fast, "We will 
make your district under the ideal average a bit because you are going 
to grow into it in a very short time, when you can go the other route 
witli the other candidates." 

Just from a common horsesense standpoint, and that is what all 
good legislation ouglit to be based on, there is a definite need for 
tolerance here. I think that the States ought to be allowed the mini- 
mum tolerance in their redistricting that is allowed to the reapportion- 
ment of the membership of the House between the States, and that is 
the reason I have mentioned this 18 percent. 
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Mr. CRAMER. I assure the gentleman from Texas that my position 
would be that I would prefer the State legislatures to do the job. 
I would hope the legislatures will do the job. Our practical problems 
at the moment is, of course, if the legislatures do not do the job and 
your differences continue such as in Florida from 247,000 to 669,000 
and in Texas from about 213,000 to 957,000, then it seems to me that 
the legislatures are inviting someone to step in; the Court, has already 
stepped in, and the question now is, Should Congress do anything 
if the legislatures do not? I would pi-efer to see tlie legislatures do 
something. 

Now, your position appears to be that the Legislature of Texas 
should not do anything until someone sets a guideline. 

Mr. MoFFETT. Well, obviously, you should have guidelines and 
I think the logical place to set them is the National Congress. If I 
understand your theory of government, I cannot arrive at any other 
conclusion. 

Mr. BROOKS. Senator, could I sav, sir, that on behalf of the com- 
mittee and you, Mr. Chairman, tnat we have enjoyed having you 
here. 

I wonder, Mr. Chairman, if we might see if there was anything 
further. We have two other Members of the Congress here who are 
vitally concerned in this matter; one of them is our Congressman 
at large and he is a pretty good size, might want to add a comment, 
and possibly Congressman Ray Roberts, who are both here. 

I don't know if we can possibly let them put a statement in now 
before we conclude. 

Mr: MoFFETT. Mr. Chairman, I would like to request permission 
to file a prepared statement gotten up by our staff. 

Mr. DoNOHUE (presiding). Without objection, it will be incor- 
porated in the record. 

(The statement is as follows:) 
The U.S. Supreme Court, on March H. 1904, affirmed the niling of a special 

court sitting in Houston, Tex., declaring that the present apportionment of con- 
gressional districts for the State of Texas is unconstitutional and ordering that 
all Members of Congress for the State of Texas be nominated and elected from 
the State at large pending enactment by the State of Texas of substitute legris- 
lation in place of the present State statute apportioning the State into congrea- 
siooal districts. 

In view of the action of the Supreme Court, the Honorable John Connally, Gov- 
ernor of the State of Texas, retiuested the Texas Legislative Council to under- 
take immediately a study of congressional redlstricting., Acting on his request, 
the Honorable Preston Smith, Lieutenant Governor of Texas and chairman of 
the legislative council, and the Honorable Byron Tunnell, Speaker of the House of 
Representatives of Texas, and vice chairman of the council, directed that the 
proposal be presented to the membership for vote, an action necessary under the 
rules of the council. The proiwsal was approved, and the chairman of the coun- 
cil immediately appointed a seven-member committee, with myself as chairman, 
to undertake the study. The committee consists of four legislators residing in 
congressional districts having populations greater than the mathematical average 
for the State; two from districts having populations smaller than the mathe- 
matical average, and one from a district near average in population. 

The (lecenninl census taken in 1960 deterraine<l that there were at that time, 
9,579,077 i)eople in the State of Texas. Under the present apportionment, Texas 
has 23 Congressmen, of which 22 are elei'te<l from designated districts and one 
from the State at large.. The mathematical average obtained by dividing the 
whole number of persons in Texas by the number of Representatives to which it 
Is entitled is 416,50S. 
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In approaching the redeslgnatlng of district boundaries In light of the recent 
Supreme Court ruling, a question of major import which arises is that of the 
maximum deviation permitted from the average population on which Texas con- 
gressional districts must be based. In the majority opinion of the Supreme Court 
In Wegberry v. Sanders, it was recognised that it may not be rmssible to draw 
congressional districts with mathematical precision, but the opinion does not 
answer the question of how precisely the districts must be drawn. This question 
should be answered by Congress for the benefit of the States. Otherwise, State 
legislative bodies may in good faith redistrict their States only to find their ac- 
tions challenged in the courts because of a deviation above or below the average. 

Four counties in Texas are entitled to more than one Representative because of 
their large populations. They are Bexar (population 687,151), Dallas (popula- 
tion 951,527), Harris (population 1,243,158), and Tarrant (population 38,495) 
Counties. Harris County is presently divided into two congressional districts. A 
precise division of these coiuntles by the mathematical average would result in 
apportioning 1.65 Congressmen to Bexar County, 2,28 to Dallas County, 2.98 to 
Harris County, and 1.29 to Tarrant County. 

Obviously, strict application of the equal representation for equal numbers of 
people mandate dictates that, for the first time In the history of the State of 
Texas, county boundaries must be ignored in apportioning the State into con- 
gressional districts. 

In the process of dividing heavily populated counties into more than one dis- 
trict, especially when it is necessary to combine a part of one county with ad- 
joining counties to form a district, an allowable deviation would facilitate the 
inclusion of the whole of satellite cities or municipalities where in a given situa- 
tion this would be desirable. 

Although cutting metropolitan areas into several districts and crossing county 
lines is probably done as a matter of course in some of the heavily populated 
eastern areas of the United States, it should be emphasized that Texas is plowing 
new ground in this resiiect. 

Texas, with its 262,840 square miles of land area, presents a unique problem 
because of population distribution factors. Census figures for 1960 reveal that 
63.4 percent of the total population was situated in 29 counties comprising only 
11.16 percent (29,343 square miles) of the total land area. The remaining 225 
countries, totaling 233,343 square miles, or 88.84 percent of the total land area, 
accounted for the remaining 3C.6 percent of the total population. The four 
larger counties (Bexar, Dallas, Harris, and Tarrant), with 1.79 percent of the 
total land area, had 35.7 percent of the total population. 

Outside these centers of high density, population per square mile diminished 
rapidly. While Texas in 1960 had an average of 36.4 persons per square mile, the 
average for the four largest counties was 726.18 persons per square mile. The 
average for the 29 counties with the largest population was 206.9 persons per 
square mile, while the remaining 225 counties had 15.01 persons per square mile. 
One county with a land area of 1,407 square miles had a population of 884, and 
another with 647 square miles had only 226 people. One present congressional 
district encompassing 27 counties, with a land area of 31,775 square miles, had 
a population of 262,742. Texas currently has seven congressional districts with 
land areas in excess of 15,000 square miles. 

Although the Court has ruled that population is the only criteria to be used in 
designating districts, certainly the large land areas which must be included to 
reach the average population cannot t>e ignored. Some deviation below the 
average could logically be considered in carving out districts of this type. 

Another factor pointing to the need for more definite guidelines on tolerances 
per congressional district is that of population growth and loss areas. Although 
Texas had a substantial increase in population between 1950 and 1960, the in- 
creases were not equally distributed throughout the State. Of Texas' 254 
counties, 143 lost in population during the 10-year period and 111 experienced 
increases. Thirteen counties. Including the two most densely populated had 
increases of more than 50 percent during the decade. At the other extreme, 19 
counties experienced population losses of more than 25 percent. 

Population Increases and decrea.ses in Texas can also be related to economic 
areas. Population growth in the different State economic areas between 1950 
and 1960 ranged from an increase of 55 percent in one west Texas area to a 
decline of 11 percent in a north Texas area. 
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Generally, areas showing a decline in population are basically agricultural 
sections, while most of the growth in increasing areas may be attributed to 
location of major cities, industrialization and increased irrigation of farmland. 
All of the seven State economic areas having population gains in excess of 100,000 
during the decade had major population centers which accounted for most of 
their increases. 

If permanency and stability of districts are considered to be desirable charac- 
teristics, it might be advisable to draw boundaries in rapidly growing areas so 
that present population would be near the maximum permissible deviation below 
the average. Estimated rate of growth could determine what deviation would 
be advisable for each such district. Conversely, in areas which are losing 
population, the present population of the districts might be adjusted within the 
permissible deviation above the average. 

Weight might also be given to the number of students in some centers having 
large institutions of higher education. For example, the University of Texas, 
located in Travis County, had a 19(50 enrollment in excess of 21.000. According 
to census procedures, these students were counted in the population of Travis 
County and the present 10th Congressional District, although the bulk of them 
did not permanently reside in the county or district. The impact of these num- 
bers could be considered in the apportionment process to the extent that affected 
districts would deviate above the average. 

A study of the mathematical average of population per Congressman by States 
based on the last apportionment of Congress reveals that, excepting those States 
with the minimum of one Congressman, the number of people per Cotigressman 
varies from the national mathematical average, that is, the figure obtained by 
dividing the total population of the United States by 4.35 Congressmen, by from 
18.06 percent above the national norm to 26.07 percent below. 

If representation apportioned to the States can vary by tho.se amounts, It ap- 
pears that H.R. 2836, which provides that no district shall deviate by more than 
15 percent above or below the average, is a fair and logical approach and would 
provide a definite guideline for the States. It Is not Intended to endorse the in- 
discriminate utilization of the maximum deviation but rather to approve a bench- 
mark which would give the States a necessary leeway to apply in Irreconcilable 
situations. 

STATEMENT OF HON. JOE POOL, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF TEXAS 

Mr. POOL. I am Joe Pool, Congressman at Large from Texas, and 
I support Senator MofFett's statement entirely. 

Mr. DoNOHUE. Thank you very much. 
Any other questions ? 

STATEMENT OF HON. RAY ROBERTS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 

Mr. ROBERTS. Mr. Chairman, I am Ray Roberts, Fourth Congres- 
sional District of Texas which, by the way, happens to be the smallest 
district in the State of Texas. 

I support Senator Moffett in his statement and certainly ask that 
some guidelines be established. As he told you, we have a great prob- 
lem. I have the smallest district in Texas, which happens to surround 
Dallas on three sides. 

The growth factor is such that if you redistricted on the basis of 
the 1960 census, the increase in the population to date would make the 
district much too large than the 410,000 national average. 

For example I cite you three little towns: In the 1950 census Piano, 
which is in my district, had 2,126.   In the 1960 census, it had 3,695, 
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and it now has more than 10,000; Garland in Dallas County, one of the 
adjoining towns, was listed at 38,501 in 1960, but now has 51,000; Mes- 
quite, in Dallas County, in 1960 was listed as 1,696, but now has a 
population of 38,900. People are just spilling over from Dallas 
County into the Fourth District. 

So, my district is not only a problem now, it will be a problem as 
a result of the next census. It will be too large due to the population 
increase if Senator Moffett and the State legislature maintain the 
Fourth District. 

I think this information shows that we do need some guidelines. I 
will be as brief as I can. 

Dallas County has a population of 951,527, which would be more 
than required for 2 Congressmen, but not enough for 3. 

Now, if you go in and break off the surplus population and assign 
them to the Fourth Congressional District or one of the other adjacent 
districts, it will be as the Senator told you. A bill had been passed in 
the senate and was ready to pass the house, but they were not sure that 
it would comply with the reauirement of the courts and they had to 
adjourn without passing the bill. 

There is one other factor involved. This is simply a matter of space. 
Take for example District 21. Congressman Fisner now represents 
an area covering 31,775 square miles with a population of 262,742. 
This area is larger than the combined area oi the States of Maine, 
Delaware, Massachusetts, New Jersey, and Rhode Island. 

To get the required 410,000 population would necessitate the addi- 
tion of at least 7,000 square miles, an addition of more than the com- 
bined area of Delaware and Connecticut. This would make the 21st 
District slightly larger than the entire State of Indiana. 

The fact that the new district would be larger than 12 of the States 
points out that consideration must be given to more than population 
alone. 

Thank you for letting us appear. 
Mr. DoNOHtE. Thank you. 
We will now hear from Mr. James Weaver, director of the dcA-elop- 

ment appraisal department from Wilmington, Del., who will be accom- 
panied by Mr. Sidney W. Hess, also of Wilmington. 

STATEMENT OF JAMES B. WEAVER, DIRECTOR, DEVELOPMENT 
APPRAISAL DEPARTMENT, ATLAS CHEMICAL INDUSTRIES, INC., 
WILMINGTON, DEL.; ACCOMPANIED BY SIDNEY W. HESS, MAN- 
AGER, OPERATIONS RESEARCH, ATLAS CHEMICAL INDUSTRIES, 
mC, WILMINGTON, DEL. 

Dr. HESS. Mr. Ciiairman and gentlemen, I am Dr. Hess, and this is 
Mr. Weaver on my right. We are here to acquaint you with a radi- 
cally new technique for redistricting whicii could help the legislation 
you are considering. 

We support this legislation which puts limits on the deviation from 
equal population and adds the principles of compactness and con- 
tiguity. 
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Our technique using the very same principles makes it possible also 
to avoid elections at large when legislatures reach an impasse in 
redistricting. 

Through use of a computer, our technique shows that set of con- 
gressional districts whicii is most compact for a given State in terms 
of both population and geography. If the State legislature reaches 
an impasse in its attempt to meet districting requirements other than 
compactness sucli as population equality, the law could put the com- 
puted ideal districts mto effect instead and thereby avoid completely 
at-large elections. 

The computer makes such districting a rapid and mathematically 
accurate process. The set of most compact districts provides a stand- 
ard against which existing districting or proposed plans can be 
compared. 

Legislature.s might be more likely to accept districting by tradi- 
tional means if they knew tliat otherwise the ideal set woula be put 
into effect. We recognize that this approach may be considered revo- 
lutionary and i)erliaijs politically unacceptable. As scientists and 
businessmen without political motivation, we feel the technique is as 
useful as it is moved and should be seriously considered for the pro- 
posed legislation as a new la.st resort in place of at-large elections. 

Details are contained in the seven-page statement and the article 
from the Yale Law Journal, which have been distributed, and which 
we trust will be made part of the record. 

The technique for districting applies analogies from tlie physical 
sciences and, of course, tiie computer, one of the means of modern 
scientific management, to accomplish districting without political bias. 
We use only the principles of population equality, compactness, and 
contiguity. Our definition of compactness adds population as well 
as geographic compactness. 

Just to summarize what we say in our prepai*ed statement, the first 
two paragraphs summarize the techniques and its advantages. On 
pages 2 and 3, we describe actual use of the techniques for the Gov- 
ernor's Committee in New Castle County, Del.; a possible use as a 
result of a district court order in Connecticut; and a forthcoming use 
by the plaintiffs in the Delaware reapportionment suit. 

Page 4 discusses the need for furtlier definition of compactness to 
avoid gerrymandering and proposes the inclusion of nonpartisan dis- 
tricting in the legislation as an alternative to at-large elections. 

A two-page appendi.x shows how recognition of county and mimici- 
pal boundaries may force differences in district pojjulations of as much 
as 2 to 1 or 3 to 1. 

We can read, paraphrase, or discuss the complete statement, as you 
wish. 

Thank you. 
Mr. DoNonuE. Thank yoti. 
Your statement will be made part of the record. 
(The statement follows:) 

36-005 o—«4- 
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APPLICATION or NONPARTISAN COMPUTKB TBCHMQUES TO U.S. CONOBESSIOHAL 
DiSTBICTIKO 

Testimony by James B. Weaver and Sidney W. Hess, Atlas Chemical 
Industries, Inc., Wilmington, Del.' 

District boundaries can be drawn in many ways, even within limitations of 
population equality, geographic compactness, and contiguity. An objective, 
mathematically based procedure is now available to provide contiguous districts 
nearly equal In population and more compact than present methods can provide. 
The technique was developed for State legislative districting, as described In the 
attached reprint from the Yale Law Journal.' However, It is equally applicable 
to State districting for the U.S. House of Representatives. It Is particularly 
recommended as a preferable alternative to at-large elections, as a last resort, 
when legislatures do not propose districts meeting other requirements of the 
Qnal legislation. 

These districting principles are not new, but no means has been available to 
apply them objectively; past districting has been based largely on individual 
judgments. Legislatures could have avoided many compromises and delays, had 
objective, mathematical techniques been available. High-speed computers calcu- 
late good districting solutions quickly and also minimize chance of arithmetic 
error. Existing districts or other proposals can be coniiwred by the same availa- 
ble techniques, In terms of the same principles. 

Since the aforementioned publication, we have had the opportunity to use the 
described techniques In preparing councilmanic districts for New Castle County 
in Delaware. This work was at the direction of the Coniniittee to Study Reorga- 
nization of the Government of New Castle County, appointed by Gov. Elbert 
Carvel to draw up a proposal for the Governor to submit to the Delaware State 
Legislature.' Utilizing the computer technique, we were able to provide compact 
and contiguous districts in New Castle County, the population of which differed 
from the average by no more than 12 percent.' The efficiency of computer dis- 
tricting enabled us to district for various possible numbers of councilmanic 
districts. 

As a result of this application of the computer procedure, certain technical 
improvements and efficiencies have been made in the computer program which 
make us even more confident of the feasibility of our approach. Further details 
of this use cannot be revealed at this time because the committee Is now consider- 
ing our results; no choice has yet been made among the various plans we 
projrosed. 

In a recent Federal court order on Tedistricting In Connecticut' the majority 

> Mr. James B. Weaver, director of the Development Appraisal Department. Atlns 
Chemical IndURtrleB. Inc., Wilmington. Del.. Ig a rcRlKtered profesRlonal engineer-In the 
State of Delaware and bag a B.S. and M.S. In chemical englneerlne from MassncbuKettg 
Institute of TechnoloKy. He Is a member of the Committee of Thirty-nine, a nonpnrtlsan 
group encouraging good government In the Wilmington area. He Is chairman of that 
committee's reapportionment team and Is also a member of the American Institute of 
Chemical Engineers, American Chemical Society, American Society for Engineering Educa- 
tion, and American Association of Cost Engineers. 

Dr. Sidney W. Hess, manager of the Operations Research Section. Atlas Chemlcnl 
Industries, Inc., Wilmington. Del., has a B.S. In chemical engineering from MnssncbiisettH 
Institute of Technology and a Ph. I). In operations research from Case Institute of 
Technology, He Is chairman of the Philadelphia Operations Research Society and a member 
of the Operations Research Society of America, the Institute of Management Sciences, 
Operational Research Society (United Kingdom), Institute of Electrical and Electronics 
Engineers, Research Society of America, and American Association for the Advancement 
of Science, 

Althongh the Committee of Thirty-nine Is not a litigant In the Delaware redlstrlctlng 
suit." Mr. Weaver and the committee's reapportionment team assembled facts and figures. 
Including detailed population data, which were provided the court, litigants, and State 
legislators. The possibility of nonpartisan districting by computer was conceived as a 
result. 

•Sincack v. Duffy. tlS F. Bupp. 160 (D. Del. 1903). 
'"A Procedure for Nonpartisan Districting: DevelopmenI of Computer Techniques," 

73 Yale Law .Tournal 288 (1963). James B. Weaver and Sldnev W. Hess. 
•"Carvel Vetoes 11-Man Levy Court Bill—To Name Bipartisan Stndv Unit." Morning 

News. Wilmington, Del., Dec. 14. 1963: "County Government Study Retains U. of D. 
Expert." Morning News. Wilmington. Del. Jan, ,31. 1964 ; "Computer Assists Governing 
Study," Morning News, Wilmington. Del., Mar. 12, 1964, 

•The computations were done on an IBM 7040 computer with the help of Messrs. Jack 
Whelan. Harry Slegfeldt, and Paul Zttlau. all computer and operations research experts 
from the E. I. du Pont de Nemours & Co., Inc, 

' Buttertoorth v. Demptey. Civil No. 9571, U.S. District Court, New Haven, Feb. 10. 
1984. 



CONGRESSIONAL  REDISTRICTING 79 

opinion suggested that counsel consider "the feasibility of utilizing an appropri- 
ate electronic computer technique to minimize [wrtlsanship in the redlstrlctlng 
and reapportlonment ordered by the court."' Messrs. Gumbart, Corbln, Tyler & 
Cooper, counsel for the plaintlfT have studied our techniques and in their pro- 
posed form of decree pointed out its advantages In providing a measure for 
compactness and developing In a bipartisan manner compact and contiguous dis- 
tricts of nearly equal proportions.' They recommended that the court appoint 
a special master to do the districting, and that he consider the advantages of 
the proposed technique. Oral arguments on proposed decrees were held Monday, 
March 16,1964; the court has not yet issued Its final decree. 

The district court in the Delaware case' held for the plaintiffs. The case 
has now been argued before the Supreme Court and a decision concerning con- 
stitutionality of existing Delaware districting Is anticipated shortly. In an- 
ticipation of a favorable decision, plaintiffs asked us to prepare State legislative 
districts for Delaware by the technique described In our article. These will be 
available to propose to the Court if and when It asks for plans to provide con- 
stitutional relief. 

The mathematical technique described in the attached reprint uses the same 
three principles cited as applicable In most proposed bills,' I.e., population equal- 
ity, compactness, and contiguity. We support the applicability of all these three 
principles. 

However, these three principles alone do not prevent gerrymandering unless 
further restrictions are applied, or a slightly more specific definition of com- 
pactness is used. Two bills'" even say, "as compact form as practicable," how- 
ever, we believe the lack of any present measure of compactness makes such a 
provision unenforceable. 

Our definition of compactness, derived from a principle of physics, permits 
quantitative measurement and, therefore, the comparison of compactness from 
one districting proposal to another. It measures the proximity of the district's 
population to the district center; the closer the population to the center, the more 
compact Is the district. Use of our definition and districting technique tends to 
create districts with population as close to the centers of districts as possible. 
Experience Indicates that good geographic compactness Is al.so the usual result. 

Population equality and compactness are both aided by a minimum of re- 
strictions concerning larger political units, such as incorporated towns or 
counties. We note that none of the proposed bills require adherence to county 
boundaries; we support this position " since such boundaries force population 
deviations between districts of 2 to 1 or 3 to 1. Clearly defined natural or 
physical boundaries are advantageous In legislative districts of all sorts, and such 
boundaries are characteristics of the census data units used by our proposed 
procedure. 

Only two of the bills recognize that agreement on new districts may not always 
be reached. One Imposes a penalty;" the other permits at-large elections." 
Legislation should Incorporate at least that much. 

If new districts are not accepted by the legislature well before the next con- 
gressional election, election at large has been the only acceptable alternative. 
New requirements of poptilation equality will Increase the frequency of reclis- 
tricting. and the likelihood of an impasse in the legislatures. 

Alabama is the most recent example: eight Congressmen were elected at large 
in 1962 after extended discussion failed to establish new district boundaries re- 
quired by the apportionment after the 1960 census. Twenty-four Illinois Con- 
gressmen will probably be elected at large this fall. Statewide elections seem 
difllcult for Congres,smen accustomed to running from a smaller area, and also 
difficult for the voters because more choices must be made between relatively 
unfamiliar candidates. At-large elections also tend to send a one-party dele- 
gation to Congress. 

' Ibid., p. 10. 
' "Plaintiffs PropodPrt Plndlnjrs of Pnet. ConcluBlons of Law. and Form of Final Decree, 

With Comment." In Butterworth v. Dempaey, Mar. 2, 1964, note 5, supra. 
* See note 1, supra. 
" 88th Cong., H.R. f$99. 1128, 2836. and 4340. 
•» 88th Conp., H.R. 1128 and 2836. 
'> See npp.: "Prior Oeographlc Boundurles as a Limit on Population Equality in 

Districting.'' 
" 88th Cong., H.R. 699. 
"88thCong., H.B. 7343. 
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We believe the proposed technique for redlstricting Is preferable to such at- 
large elections. It could be made a part of the proposed legislation, to avoid 
at-large elections in the future. A cutoff date could be provided in the bill (such 
as January 1 in H.R. 7343). If by then the legislature has not legally redls- 
trlcted, automatic provisions could take effect. Within a month, census data 
could be utilized for nonpartisan districting at almost any computer center, inside 
or outside the State (State universities have such computers in increasing num- 
bers). The resulting district boundaries could then be widely publicized, pri- 
maries could be held within the districts, and final elections would determine the 
new congressional delegation from the new districts. 

If the Committee on the Judiciary Is interested, we would be glad to consult 
with them In the phrasing of appropriate provisions to Introduce the required 
definition of compactness In such a circumstance. The clause should require 
districts to be as compact as possible (by our modified definition), within the 
same maximum population deviation which applies In the rest of the bill. 

APPENDIX. PMOB OCOGRAPHIO BOUNDABIES AS A LIMIT ON POPTTLATION EQTTAIJTT 
IN DiSTBICTINO 

When redlstricting. It is convenient to use existing town, city, and county 
lines wherever possible. Several recent decisions have advi.sed maintenance 
of such boundaries, for historic and other reasons. Such a requirement, how- 
ever, may so restrict the districting alternatives that nearly equal population 
(e.g., ±15 percent) is Impossible and deviations of ±50 percent or more are 
the best attainable. 

To see how population Inequities result from preservation of geographic 
boundaries. It is only necessary to consider the 1960 apportionment of the 435 
U.S. House of Representative seats to the 50 States. Maine is most poorly 
represented (on the average) with 484.632 people per Representative. 18 percent 
above the average ratio. Alaska Is most favorably represented with 226.167 
people and 1 Representative. 45 percent below average. Thus, Alaska has 2.14 
times the representation of Maine. Even if It were constitutionally permitted, 
this population inequity could not be reduced by combining for apportionment 
purposes two contiguous, sparsely populated States, for none of the States 
whose total population is less than the U.S. average per Representative are 
contiguous. 

Where there are many political units to be maintained, such as the 169 Con- 
necticut towns, unit populations will vary widely. The largest deviations can 
be expected between representation in those districts having one-half to 1% 
times the Ideal average population per Representative. Frequently contiguous 
districts with less than the ideal can be combined to have a single legislator. 

As In the example of the U.S. House of Representatives apportionment, units 
with population less than the ideal may not be contiguous. It is entirely pos- 
sible that one or more low-population Connecticut towns surrounded by high- 
population towns would have to be a representative district of population sub- 
stantially below the Ideal. 

The maximum sized' district with one legislator will have a population ap- 
proximately 1% times the ideal, too small to be subdivided into two districts, 
.vet .50 percent over the ideal. At very best, the ratio of its population per 
legislator to that of the smallest district will be 1.5 to 1.0. Two such units, 
one just large enough to warrant two Representatives and the other not quite 
large enough, would have a ratio of population per legislator of 1.5 to 0.75 or 
2 to 1. And if the population of the smallest district were, for example, 50 
percent of the Ideal, the ratio would be 1.5 to 0.5 or 3 to 1. 

As the number of political units to be maintained becomes a large fraction 
of the number of repre.sentative districts, deviation may become still more 
serious. As an extreme, picture an area made up of two counties which Is to 
have two Representatives. If one county has 10 times the population of the 
other, there is no way to maintain the boundaries of both counties without a 
10 to 1 population deviation unless the legislator is elected at large. Similar 
examples In small States can be shown to require deviations higher than 50 
percent. 
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PROCEDURE FOR NONPARTISAN DISTRICTING 

by J. B. Weaver and S. W. Hess 

This paper proposes an objective, mathematically based 
procedure for districting state legislatures that produces 
contiguous districts nearly equal In population and more 
"compact" than present methods can provide.  It locates a 
given number of districts within a preset area, by combin- 
ing smaller areas of known population.  It could also be 
modified to reflect other appropriate principles of repre- 
sentation. 

Districting principles are not new but no means has 
been available to apply them objectively; past districting 
has been based largely on Individual judgments.  Legisla- 
tures could have avoided many compromises and delays, had 
objective, mathematical techniques been available.  Objec- 
tive techniques are needed especially since the Supreme 
Court has recognized federal-court jurisdiction over ap- 
portionment and districting.  The court wants to avoid 
personal and partisan influence when it must redlstrict a 
state after a legislature has disregarded its orders. 

Two important principles of representation, populatior. 
equality and contiguity, are self-explanatory and measur- 
able.  This paper proposes a quantitative measure of com- 
pactness, as well, which will tend to minimize perimeter 
and locate districts around population centers.  Courts 
can use these measurable definitions to set minimum accept 
ble standards of deviation from an Ideal.  Other factors 
such as area might also be considered. 

High-speed computers calculate good districting solu- 
tions and also minimize chance of arithmetic error. 
Existing districts or other proposals can be compared by 
the same available techniques.  With expected improve- 
ments in computer techniques, states may be districted as 
well as possible, using chosen definitions and principles. 

(Abstract of article appearing in Yale Law Journal, 
December, 1963) 
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A PROCEDURE FOR NONPARTISAN DISTRiaiNGj 
DEVELOPMENT OF COMPUTER TECHNIQUES 

JAMES B. WEAVERf and SIDNEY W. HESSft 

IN the landmark case of Bakgr v. Can ^ the Supreme Court held that fed- 
eral courts have jurisdiction to review the constitutionality of state l^slative 
apportionments. The Court left many questions unresolved, most significantly 
what constitute appropriate standards for testing the constitutionality of ap- 
portionment and districting.' Sundry standards have since been suggested, 
ranging from equality of population * to the broad requirement that an appor- 
tionment and districting be rational—a consistent application of an intelligible 
policy.* But Baker v. Carr left unresolved another, less discussed issue, equally 
unsettled and increasingly important. Once having decided that a particular 

tDirector, Development Appraisal Department, Atlas Chemical Industries, Inc., Wil- 
mington 99, Delaware; Registered Engineer, Delaware. 

ttManager, Operations Research Section, Atlas Chemical Indnstries, Inc. Wilming- 
ton 99, Delaware. 

The authors wish to acknowledge with thanks the encouragement and creative v»r- 
tidpation of Professor Ruth C. Silva, Pennsylvania State University; Professor John D. 
C Little, Massachusetts Institute of Technology; Mr. Jack N. Whelan, E.I. duPont de 
Nemours & Co., Inc., especially for assistance in the computational aspects of this article; 
and the members of the group which initiated their interest, Wilmington's Committee 
of 39. See note 54 infra. 

1. 369 U.S. 186 (1962). 
2. It appears that the Court will nraininf the questioa of appropriate standard* dur- 

ing the current term. A number of cases involving both congressional and legislative 
apportionment have been appealed. Some of these cases have already been argued. See 
N.y. Times, Nov. 13, 1963, p. 1. coL S (dty ed.); and N.Y. Times, Nov. 14, 1963, p. 29, 
coL 4 (dty ed.). Others have been set down for argument See 32 U.S.L. WCXK 3110 
(Oct 1, 1963). Several recently appealed cases have not yet been acted upon or set down 
for argument Ibid. 

3. See, €.g., Mann v. Davis, 213 F. Snpp. 577 (£J). Va. 1962); Moss v. Burkhart; 
207 F. Supp. 885 (W.D. OkJa. 1962); Hanson, Couru in tht Thicket: Tkt Problems of 
Judicial Standards in Apportionment Cases, 12 AM. UX. Rev. 51 (1963) ; American Civil 
Liberties Union Weekly Bulletin, Mar. 20, 1961, pp. 1-2. 

4. See, e.g., Israel, On Charting a Course Through the Mathematical Quagmrt: 
The Future of Baker v. Carr, 61 MICH. L. RIV. 107 (1962) ; Bickel. Tht Durability of 
Colegrove v. Green, 72 YtdJt L.J. 39 (1962). 

For other approaches to the troublesome problem of constitutional standards for appor- 
tiooment see Comment, Baker v. Carr and Legislative Apportionments: A Problem of 
Standards, 72 YAL« L.J. 968 (1963); McQoskey, The Supreme Court 1961 Term. Fort- 
word: The Reapportionment Case, 76 UARV. L. RSV. 54 (1962) ; Emerson, Malapportion- 
mmt and Judicial Power, TZ YAU L.J. 64 (1962); Neal. Baker v. Carr: Politics m 
Search of LMB, 1962 SUP. CT. RSV. 252; Dixon, Legislative Apportionment and. th* Fed- 
eral Constitution, 27 LAW & CONTUIP. Psoa. 329 (1962); McKay, Political ThiekeU and 
Croty QuUU, 61 MICH. L. RXV. 645 (1963). 
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representation scheme is unconstitutional, courts must determine how to ad- 
minister relief. Courts and commentators have agreed nearly unanimouslj that 
courts ought initially to refrain from granting direct relief and allow the state 
I^islature another opportunity to reapportion in accord with the federal con- 
stitution.* Should such a response not be forthcoming, however, a court may 
be forced to grant direct relieL Again, a whole range of solutions may be open 
to the court* This paper concerns one ahemative, afiirmative judicial appor- 
tionment and districting.' 

i. See, «.jr, Sincodc v. Dnffy. 215 F. SoppL 169 (D. DeL 1963); Maim T. Davis. 2U 
F. Sapp. 577 (ELD. Va. 1962) ; Caaunent, Baker v. Carr and Legidaiive ApportioameuU: 
A Problem of Stmutords. 72 YALK UJ. 968, 1033-35 (1962). 

6. For cases in which courts have been disposed to grant direct relief, at least in the 
absence of legislative response, sec Sims v. Frink, 205 F. Supp. 245 (MJ5. Ala. 1962) ; 
Scholte v. Hare, 367 MicK 176^ 116 N.W.2d 350 (1962). execniiom stayed pemdag appeal. 
31 U.S.L. WEEK 1018 (July 31, 1962). 

Elections at large are a connnoaly mentioned fonn of direct relief. Indeed, it was this 
term of relief which appealed most to pre-Bofrrr v. Carr commentators. See, e.g^ Lewis. 
Legislathe ApporlioHmnil and the Fedrral Courts. 71 HA«V. L. HSV. 1057, 1087-90 (1958). 
Since Baker v. Carr, it h.is been applied by some courts. See, e.g^ ScboIIe v. Hare, supra; 
Maiin V. Davis, supra rote 5 (execution stayed by the district court pending appeal). The 
chief advantage of this form of relief is the tremendoos incentive it wonM afford to 
legislators, whose political careers would be at stake in an election at large, to reappor- 
tion the state themselves. Moreover, an election at targe, if it did occur, would result in 
a perfect application of the equal population principle applied to the entire state. 

Yet there are reasons why a court might reject this form of direct reKcf and instead 
actively reapportion a state. Should tlie incentive for legislators to rcapijortiou themselves 
be insufficient and consequently an election at large actually be held, there would be nearly 
insiiruionntabic problems of adniinistralion, such as the printing of ballots with as many 
as one hundred candidates for each party. Moreover, a legislature elccteil at lar^e would 
not conform to our usual notions of representation. See Black, Inequities in Districting 
for Congress: Baker v. Carr and Colegrave t». Green, 72 Y.%LE L.J. 13, 15 (1962). Many 
other problems might arise. See Coniracnt, Baki-r v. Carr and L,-gislalive Apportionments: 
A Problem of Standards, 72 YALE L.J. 968, 1037-38 (1962). 

7. While reference will be made throughout to judicial apportionment, the proposal 
made in this paper could be utilized by legislatures as well as courts. 

There are two approaches which aRirmative judicial apportionment cui take. That 
advocated by Mr. Justice Clark in Baker v. Carr. 369 U.S. 186. 259-61 (1962). is to im- 
prove somewhat the existing unconstitutional apportionment and districting by elimiiating 
some of the grossest disparities, while generally adhering to the existing district Unes. 
The tlieory of this approach is that the resulting improvement in the apportionment and 
districting, together with the threat that the court will more thoroughly apportion and 
district the next time, will be snfficient to "break the stranglehold" of the minority areas 
in the legislature and after the next election to enable that body to apportion and district 
equitably. See Sims v. Frink, 208 F. Supp. 431 (M.D. Ala. 1962). 

The other approach to active judirial reapportionment, and that with which this 
article is concerned, requires the court to reapportion the state without regard to existing 
district lines. This approach has the advantage .not only of awarding nnderrepresented 
citizens prompt relief but also of ending the litigatioa, which by this time will asuaily 
have dragged on for an extended period of time. 
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Since redistricting usuaUy affects the political balance of a legislature, a court 
undertaking affirmative apportionment and districting is likely to become the 
subject of highly partisan appeab and criticism. Such criticism may create 
the appearance that the court is acting from political motivation with the 
desire of benefiting a partioilar partisan interest." To avoid this "political 
thicket,"* a court may desire to limit its own discretion in creating new legis- 
lative districts. One means of accomplishing this end could be to adopt a 
mechanical formula which makes the actual drafting of district lines non-dis- 
cretionary once general principles of representation have been determined. It 
is at the stage of drafting district lines, after all, that the decisions having the 
most immediate political impact must be made—for example, when deciding 
whether a particular precinct should be included within district A or district 
B. If a court decided on this course, it might attempt it by basing its ^>por- 
tionment and districting on the principles of equal population and contiguous- 
ness—that is, territorial continuity.** Even when following these two prin- 
ciples, however, district lines can be drawn in many ways, each with different 
political repercussions.*' Courts, therefore, may seek additional principles 
which when combined with contiguity and equal population more sharply limit 
judicial discretion in drawing district lines. 

Legislatures also might find it useful to adopt a procedure which limits 
discretion in drawing district lines. Because of the volatile side-effects of al- 
ternative redistricting proposals, legislatures are frequently unable to adopt 
any representation scheme. E>eadlocked legislatures might break the politicaJ 
impasse if agreement could be reached on a districting procedure which divorces 
the results reached from the claims of partisan interests. 

Compactness is potentially a principle which, when combined with con- 
tiguity and equal population, could produce a non-discretionary districting pro- 
cedure. Although the value of using compactness as a guiding principle has 
frequently been suggested," no precise definition of the term has been gen- 

8. Wisconsin •. Zimmemian, 205 F. Supp. 673, 209 F. Sa|>p. 183 (W.D. Wi*. 1962), 
is an example of an apportionment case in which the court became embroiled in a partisan 
debate and the subject of partisan attack. See, «.«., N.Y. Times, June 20, 1962, p. 19. 
coL 4; N.Y. Times, July 4, 1962, p. 7, coL 1. 

9. Colegrove v. Green, 328 U.S. 549, 556 (1946) (opiaioo of Frankfurter, J.). 
10. A contignous legislative district is one in which it is possible to trard between 

any two locations within it without leaving the district The presence or absence of coo- 
tiguity can be determined simply by glancing at a diitrict map. There is no concept of 
*1>e«t" contiguity. 

11. See Black, Intquititt m Disirictmg for Congrtu: Baker v. Cmr and CoUgrovt 
V. Green, 72 YAUI L.J. 13, 15-16 (1962). There is a vast literature oo the interactiao of 
politics and districting and the problem at the gerrymander, a deh'berate manipulatiao of 
districting to maximiie a partisan advantage. See, e.g^ JrwBLL, Pouncs or RsArromoN- 
XEMT 14-17, 27 (1962); GanrtrH, Tax RISE AMD Vmuontxm or TBK (kaarxAHon 
(1907); ScHMiCKEBio. CONGRESSIONAL ArrosnoHuuiT ch. IX (1941); note 31 infra. 

12. Statutory requirements of contiguity and pofnlatiao eqmlity in congressioDal dis- 
tricting were introduced by Congress in 1842. 5 Stat 491  (1842). The requirement of 
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erally accepted. Usually compactness has been conceived as solely a geographic 
relationship, which might be mathematically expressed as requiring tlie maxi- 
mization of the ratio of a district's area to its perimeter." If this were the 
definition, the most compact district would be a circle, since it is in that figure 
that the maximum area within a given perimeter can be enclosed.''' Although 

compactness, while not defined, was added by the Reapportionment Act of 1901, 31 Sut. 
734 (1901). This tripartite requirement (contiguity, compactness and population equality) 
was repeated in the Act of 1911, 37 Stat. 13 (1911), but was dropped in subsequent enact- 
ments. The current law is found at 46 Stat. 26 (1929), as amended, 2 U.S.C. § 2a (1938). 
See generally Wood v. Broom, 287 U.S. 1, 7 (1932) ; Celler, Congressional Afportion- 
ment—Past, Present, and Ftiture, 17 LAW & CONTEMP. PROB. 268 (1952). 

Representative Celler has sought in the past to have the three requirements re-enacted 
into law. H.R. 73, 86th Cong., 1st Sess. § 22(c) (1959) would have required congressional 
districts to be drawn up in "as compact form as practicable." See Hearings Before Sub- 
committee No. 2 of the House Committee on the Judiciary, 86lh Cong., 1st Sess., ser. 10, 
at 22-23 (1959) ; Celler, su^ra at 274. 

Despite Congress' omission of the requirement of compactness, as well as those of 
contiguity and population equality, most state constitutions maintain these three require- 
ments for state legislative districting. EDWARDS, I.XDEX DIGEST OF STATE CONSTITUTIONS 

627-35 (1959). Political scientists have also recommended that compactness be a require- 
ment of districting. See, e.g., Roeck, Measuring Compaclness as a Requirement of Legis- 
lative Apportionment, 5 MIDWEST J. POU SCI. 70 (1961); Vickery, On the Prevention 
of Gerrymandering, 76 POL. SCI. Q. 105 (1961) ; Krastin, The Implementation of Repre- 
sentative Government in a Democraty, 48 IOWA L. REV. 549, 570-72 (1963). 

13. There have been few rigorous attempts to define "compactness"; in 1959, for in- 
stance, Congressmen seemed unable to explain what the term meant. Hearings Before 
Subcommittee No. 2 of the House Committee on the Judiciary, supra note 12, at 22-23. 
Where definitions have been given, however, they have usually been of the geographic 
nature referred to in the text. See, e.g., Roeck, supra note 12; Vickery, supra note 12. 
Cf. Krastin, The Implementation of Representative Government in a Democracy, snpra 
note 12, at 570-72. See also Professor Kallenbach's suggestion, the ratio of east-west 
measurement to north-south measurement. Hearings Before Subcommittee No. 2 of the 
House Committee on the Judiciary, supra at 64. 

An interesting attempt to give different content to the term "compactness" has been 
made by Representative Celler: 

.\s to the requirement of compactness, such elements as economic and social in- 
terests of an area, its topography, means of transportation, the desires of the in- 
habitants as well as their elected representatives and finally the political factors 
should all be considered. 

Celler, supra note 12, at 274. Representative Celler conceded to the state legislatures the 
task of pouring content into this political definition. Ibid. 

14. A circle of one-mile perimeter encloses 1/4 pi ;= 0.0795 square miles. Regular 
hexagons, all of the same perimeter, would provide the highest area per unit of perimeter 
for geographical shapes that fit together in unlimited number. A regular hexagon of one- 
mile perimeter encloses 0.0722 square miles. Similar figures for a square and a triangle 
are 0.0625 square miles and 0.0621 square miles respectively. 

One commentator has proposed a measure taking advantage of the circle's compact- 
ness. He would test the compactness of a legislative district by comparing the area of 
the district to the area of the smallest circle completely circumscribing the district. Roeck, 
tupra note 12. 



CONGRESSIONAL  REDISTRICTING 87 

this definitioa is useful for comparison of already formulated districting plans, 
further study would be needed to determine whether it could be adapted to a 
procedure for creating districting proposals which are as compact as is pos- 
sible consistent with other desired goals, such as contiguity and equal popula- 
tion. 

As defined in this article, compactness is not solely a geographic measure. 
Because we are attempting to reflect at least to some extent popular inter- 
ests " in districting and because population patterns may coincide with inter- 
est patterns, the principle of compactness is here defined as a measure of 
population as well as geographic concentration.** Under this definition a dis- 
trict's boundaries will not necessarily approach a circle as a limit as greater 
compactness is achieved. But constructing districts using this compactness 
definition will tend to locate districts of maximum compactness around centers 
of population, whereas, under prior definitions, "compact" districts would as 
likely dhride population centers as respect them. And the expanded definition 
tends to favor districts coincident with communities of economic or other in- 
terests, insofar as these interests comcide with areas of high and low popula- 
tion densities.*^ Granted, comparison of districting plans by the proffered defini- 
tion will require the use of more complex mathematical techniques than where 
only geography is considered. But use of this definition is fortunate in more 
than its tendency to favor interest-oriented plans; ready-made computer pro- 
grams can be adapted to permit creation as well as comparison of districting 
plans based upon it. 

Apportionment and Districting Procedures 
Before courts or legislatures can draw district lines, certain decisions must 

be made.** The first of these, normally made in the state constitution, is the 

15. The argument has been made that in our pluralistic society, a legislatiTe bodT' 
should reflect its various constituent communities—that districts should be drawn to en- 
compass one particular "community" so as to reflect its interest in the legislature. See 
de Grazia, General Theory of Apportionment, 17 LAW & CONTEMP. PROS. 256 (1952). 
Some of this "reflective" philosophy is apparent in Representative Celler's statement, 
supra note 12, with its emphasis on social and economic factors, and in Wright v. Rocke- 
feller, 211 F. Snpp. •«0, 465 (S.D.N.Y. 1962), where New York created a Manhattan 
congressional district that was nearly 100% Negro and Puerto Rican in population. Of 
course, it may be impossible to represent all possible diverse social interest groups and 
still adhere to the equal population principle, and attempts to account for such constitn- 
endet involve the courts to some degree in political matters. 

16. Technically, the definition of compactness proposed here is a mathematical one, 
based oo the moment of inertia principle. For this definition, see notes 34-40 infra and 
accompanying text 

17. For a more complete discussion of this phenomenon, see paragraph immediately 
preceding text accompanying note 40 tn/ro. 

18. These dedstons can be made in one or more ways. Usually, some, if not all, will 
be made in the state coostitutioD. Without a constitutianal amendment, a legislature could 
not alter those decisions. Nor could a court, wdess it found the state coostibitioaal pro- 
visions violated the fourteenth amendment of the federal oonstitutiaa. Some or all of these 
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number of l^slative houses.** Next, the number of l^slators in each house 
must be determined. Where this number is not fixed in the constitution, even 
a court might change it during apportionment and districting.^ Perhaps most 
crucial is the decision as to principles of representation for each l^slative 
house. If population, the most frequently mentioned principle, is adopted, then 
several population measurements are available: total population, population of 
voting age, population excluding aliens, or r^stered or actual voters. The 
choice among these population measures can have a considerable effect on the 
final pattern of representation.^* In this article total population is asstmied to 
be the appropriate population measure. Non-population principles of repre- 
sentation have also been used. Thus, area has been adopted by some states, 
as have such principles as community of economic or other interests.** The 
districting proposal as made in this paper assumes a choice of population 
equality, compactness, and contiguity as the only principles for representation, 
although modifications could probably be made to accommodate other prin- 
ciples. 

decisions may be made by general statute or long-accepted practice. A legislature could 
then amend those statutes or ignore the practices while apportioning and districting. But 
a court, if it were apportioning, would probably feel constrained to apply the general 
statute, if not the consistent past practice, assuming neither violates the federal constitu- 
tioc 

19. All states have two houses except Nebraska, which has one. 12 BOOK OF THE 

STATES 29 (19S8). 
20. Only in Virginia and Washington is the number of legislators established by the 

legislature entirely apart from the constitution. In Maine and Rhode Island, however, the 
number of senators is set by a sliding scale based on population, as is the number of 
representatives in Connecticut. Many constitutions specify only ranges, minimum or maxi- 
mum numbers, for one or both houses, or a ratio between the numbers in the houses. 
See NATIONAL MUNICWAI. LEAGUE, COMPENDIUM ON LEGISLATIVE AppwrrioNMENT 
(1962). 

Where a formula for determining the number of members is found to violate the 
fourteenth amendment of the United States Constitution, a court might choose a number 
of members differing from that derived from that formula. Such a situation would have 
faced the federal district court in WMCA v. Simon, 208 F. Supp. 368 (S.D.N.Y. 1962), 
had it found unconstitutional the challenged provision of the New York Constitution, a 
complicated formula for determining the number of senate seats. See N.Y. CONST, art 3, 
5 4. 

21. See Silva, The Population Bast for Apportionment of the New York Legis- 
lature, 32 FoRDHAM L. REV. 1 (1963) ; Committee of 39, Wilmington, Del., Notes and 
Statistics on Overlay Maps, pp. 1-2 (mimeographed materials). Two legislative houses 
could retain some difference in bases, and retain population as the primary principle of 
representation, if one house were based on total population and the other on, say, actual 
voters. See Silva, Legislative Representation—IVith Special Reference to New York, 27 
LAW & CoNTEMP. PROS. 408, 409-14 (1962). 

22. Michigan recently has amended its constitutions to recognize explicitly the prin- 
ciple of area. N.Y. Times, April 3, 1963, p. 24, col. 3. And in Wright v. Rockefeller, 211 
F. Supp. 460, 46S (S.D.N.Y. 1962), the district court seemed to give credence to an 
argument upholding Manhattan** congressionat districting on a "oommumty" tbeorr. S«e 
also note 15 supra. 
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Once principles of representation have been chosen it must be determined 
whether to respect boundaries of existing political units, such as cities or 
counties, in subsequent districting. If any such units are recognized, a number 
of legislators is then "apportioned" to each, using pre-established formulae re- 
flecting some of the principles of representation adopted.** Such boundaries 
immediately restrict the population equality achievable through later district- 
ing and therefore may violate a constitutional standard of equal population, 
should one be adopted.** For example, even in tiny Delaware, which has but 
three counties, the apportionment of the thirty-five representatives among 
these counties on a population basis results in a minimum deviation between 
the counties of seven per cent in population-per-representative.** 

23. Congress, for example, distributes representatives amongst states, in accordance 
with the principle of equal proportions, an adaptation of the equal population principle. 
New York uses a more complex formula recognizing pre-existing political units, in this 
case, counties. See Silva, Apportionment in New York, 30 FORDHAM L. REV. 581, 595- 
650 {1%2). See note 55 infra. 

In its technical sense, apportionment refers to the allocation of legislative seats among 
pre-defined units. Districting, on the other hand, is the process of drawing the geographic 
boundaries within those pre-defined units. Thus, Congress "apportions" representatives 
among the states while the states "district" by drawing congressional district lines. 

24. For this reason the American Political Science Association recommends against 
recognition of such units. See ZELLER, AMERICAN STATE LEGISLATURES 46 (1954). 

25. Since there are 35 representatives in the Delaware House, the ideal population 
for a legislative district in 1960 was 446,292 ^ 35 = 12,751. But no solution giving effect 
to the county lines (i.e., by requiring every district to be wholly within one county) could 
avoid an average population deviation per district of 7% (from the average in Kent to 
the average in Sussex) : 

Area 
Popu- 
lation 

Pop.-i- 
12751 

No. of 
Reps, (to 
closest 

one-half) 

Pop.-r- 
No. of 
Reps. 

% Deviation 
from 12751 

New Castle Co. 
Kent County 
Sussex County 

Total Delaware 

307,446 
65.651 
73,195 

446,292 

24.1 
5.2 
5.7 

35.0 

24 
5 
6 

12,810 
13,112 
12,199 

12,751 

-Oi% 
-2A% 
-i-4J9t 

In fact, it is remarkable that these county populations, divided by 12,751, come even this 
close to assigning whole representatives to one county or the other. 

The next important boundary in Delavtrare is the major dty of Wilmington, which is 
within New Castle County. However, the same calculation indicates that a major devia- 
tion in population must be encountered unless one representative is assigned half to Wil- 
mington, half to the remainder of New Castle County. 

Wilmington 95,827 7S 7!/i @ 7 reps. 13,690 -|-7.4% 
@ 8 reps. 11.978 -7.1% 

Other New 
Castle Co. 211,619 \tA 16% (g 17 reps. 12,448 -14% 

@ 16 reps. 13,226 -|-37% 
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Acceptable district boundaries within the existing political units must also 
be determined so that the full set of inviolate lines is known. These boundaries 
might be county, ward or precinct lines, which normally follow such recognized 
features as highways, rivers or railroads.** A legislature, although probably 
not a court, could alter county and precinct boundaries while redistricting, if 
it so chose. As with the recognition of major political units, such minimum 
area restrictions may limit achievement of population equality. And since 
census data is usually not collected for smaller political units, such as election 
districts and precincts,*^ such restrictions may also make approximations 
necessary in estimating the degree of population equality." 

The final step in this process, to be dealt with at length in this paper, is the 
actual drawing of district lines. In the past, principles of representation chosen 
by legislatures have not significantly limited their freedom to do almost what- 
ever they wished.** Exercising the available option, legislatures have generally 
Since the county would be allocated only 24 representatives (7 -|- 17 or 8 + 16), based 
on 1960 population, either the city or the rest of the county must accept under-represen- 
tation or both will have to share a representative with the other part of the county. If no 
legislator can be shared between Wilmington and New Castle County, a minimum devia- 
tion of 10% C7.4 + 2.4 or 7.1 -1- 3.7) is automatically required within this single cotmty. 

Likewise, further improvements are possible if county lines are not observed as the 
determining boundaries. The city of Milford (1960 population, 5,795) lies partly in Kent 
and partly in Sussex County. By considering the population of Milford entirely with Sus- 
sex County for apportionment purposes, the deviation between the two counties could be 
reduced below 2%. 

Pop. -i- Deviation 
Pop. •—       No. of        No. of From 

Population        12/51        Reps. Reps. 12751 

Kent less MiKord 
(Part) 63,403 4.97 5 12,681 -0.6% 

Sussex incl. all 
Milford 75,443 S.91 6 12,574 -1.4% 

26. For example, the amendment to the Delaware Constitution approved January, 
1963, and declared unconstitutional in Sincock v. Duffy, 215 F. Supp. 169 (D. Del. 1963), 
contained the following provision: "Each new Representative District shall, insofar as is 
possible, be formed of contiguous territory; shall be as nearly equal in population as pos- 
sible to the other new districts being created within the existing Representative District; 
shall be bounded by ancient boundaries, major roads, streams, or other natural boundaries; 
and not be so created as to unduly favor any person or political party" (Section 5, in 
part, modifying Section 2A of the Constitution). In Delaware, several election districts 
are now merely lines on a map (as are most state boundaries) which do not coincide with 
the streets and communities developed since the election districts were first established. 

27. UNITED STATES BUREAU OF THE CENSUS, THE DEnwrnoN or CENSUS ENUMESA- 

noN DISTRICTS BY LOCAL AUTHORITIES 2 (rev. ed., 1959) recognizes only the following 
political boundaries: congressional 'districts, ccmnties, all incorporated communities, wards, 
and certain unincorporated communities. See also notes 42-44 infra and accompanying text. 

28. If actual or registered voters were used as the basis of representation rather than 
total population, an exact count would be available. 

29. See notes 8-11 supra and accompanying text. 
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districted on a partisan basis, often with the goal of re-electing as many in- 
cumbents as possible. While population, registration and voting data have been 
used to some extent, political goals are most frequently served.*'* Gerrymander- 
ing*^ remains a frequent complaint 

But courts and legislatures may in certain circumstances regard the making 
of such political judgments as undesirable when actually drafting district 
lines.** The proposal which follows assumes courts and legislatures have chosen 
contiguity, population equality and compactness as guiding principles before 
the districting stage is reached and have also decided to minimize the discre- 
tion exercised during districting itself. Application of this procedure creates 
alternative proposals and permits direct comparison of those and other pro- 
posals for adherence to these three principles. This comparison permits im- 
mediate rejection of proposals deviating more than others as to both popula- 
tion equality and maximum compactness, or deviating excessively in relation 
to one of those principles. Nevertheless, there may be several proposals not 
excludable by that test, and some discretion may be necessary to choose among 
those remaining.** 

Development of a Compactness Measure 
Consider the data points plotted as circles in Figure 1. On the graph, X might 

represent passage of time and Y population during consecutive periods. What 
is illustrated here is a common statistical problem. If there is some reason to 
believe a straight line will best fit a series of data points, one can take a 
straight edge and move it through the points to "eyeball" a good line. Better 
statistical practice is to utilize the "least-squares" technique.** This technique 

30. S«e JEWELL, POLITICS OF REAPPORTIONMENT 14-17, 27 (1962); GsmriH, THE 

RISE AND DEVELOPMENT OF THE GESSYMANDEB 21, 100, 124 (1907). It has been suggested 
that the failure of state legislatures to establish equitable representation schemes, and the 
lodo-economic effects of that failure, were among the chief factors leading to the Gnirt's 
decision in Baker v. Carr, 369 U.S. 186 (1962). See Comment, Baker v. Carr and Legis- 
lative Apportionment!.• A Problem of Standarii, 72 YALE L.J. 968, 979-«l (1963); 
Wheeler ft Bebout. After Reapportionmeni, 51 NAT'L Cmc REV. 246 (1962). 

31. Gerrymandering is "the formation of electioo districts, on another basis than that 
of single and homogeneous political units as they existed previous to the ... (redistricting), 
with boundaries arranged for partisan (or factional) advantage." GMFFITB, THE RISE AND 

DBVELOPMZirr OF THE GESKYICANDEB 21 (1907). There are two principal means of gerry- 
mandering: (1) distributing the opposition party's vote among a number of districts so 
tiut it is dilated and the opposition can carry few, if any, districts; (2) concentrating 
the opposition's vote in a few districts so that it is dissipated in the form of large mar- 
gins in these few districts. Districts can be absolutely equal in population and still be 
gerrymandered. Id. at 15-21. Nor will a gerrymandered district always be identifiable by 
its shape, in spite of the usual connotation of the ter-=. 

32. See notes 1-12 supra and accompanying text 
33. This is a methodological outline of the proposal put forth in this article: A more 

eomplete development of this procedure will follow in the subsequent text and notes. 
34. CaoxTON & CowDEN, APPLIED GENESAL STATISTICS 260-70 (2d ed. 1955) ; Enwm. 

ft Fox, METHODS OF COBSELATION AND REGRESSION ANALYSIS 61-63 (3d ed. 1959); Kxx, 
A PsBoa OP STATISTICS FOB PouncAL SCIENTISTS 78-81 (1959). 
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mathematically locates the line which minimizes the sum of the squared dis- 
tances *• from the points to the Hne (a* + b* + c* -f d* + e*). 

FIGURE 1 
"LsAST SQUARES" FIT OF LINE TO DATA 

The least-squares hne on a graph is analogous to the center of gravity in 
a physical body. Both are measures of average location. The former has points 
averaged into a line; the latter has weight of the body averaged into a central 
point. 

The example of the center of gravity in a physical body brings us closer to 
a concept immediately relevant to the question of representation than dispersion 
about a line.** In studying the properties of rotating bodies, physicists find 
it useful to have a measure of the dispersion of the body's weight about an 
axis of rotation. This measure is called the moment of inertia.^' The physical 

35. The effect of squaring the distance may be clarified by a practical problem in- 
volving a least-squares solution. Assume two people live two miles apart, and it is de- 
sired to build a road perpendicular to the line between their houses. It is possible to put 
the road adjacent to one of the houses or equidistant between them. In either case the 
total man-miles from the highway are two: In the former case, one person two mites 
away [(1 x 2) -f (I x 0) = 2], and in the latter, two people each one mile away 
[(Ixl) -|- (Ixl) =2]. A decision rule which merely minimizes the total deviation 
would be indifferent to the choice. Intuitively, we can argue that the alternative repre- 
sented by the latter best distributes man-miles over the whole community, while keeping 
the total at a minimum. It would also be the selection under a least-squares criterion, 
for the siun of the squared deviations in the former case would be 2* -^ 0* = 4 while for 
the latter, it would be 1« -|- 1* = 2. 

36. Dispersion, or minimum variance, as applied to population equality, has also been 
proposed as a single measure of districting. PRAY & MAKER, THE NEW PERSPECTIVE OF 

LEGISLATIVE APPORTIONMENT IN OKLAHOMA 27-28 (1962). A districting proposal em- 
bodying this procedure was submitted to a referendum in Oklahoma, but was defeated by 
a two-to-one margin. Id. 

37. The moment of inertia of a mass about an axis of rotation is defined as the 
product of the mass and the square of the distance to the axis (the name was first sug- 
gested by Euler in 1765). It plajrs the same role in rotational motion that mass alone does 
in linear motion. In linear motion 

Force = Mass X Acceleration 
and 

Kinetic Energy = 1/2 X Mass X (Velocity)*. 
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body consisting of the five points in Figure 1 has a moment of inertia about 
the illustrated line equal to (a* + b* + c* + d'' + e»), assuming each point 
has a mass of one unit.** 

If a body has only two dimensions and an axis of rotation is perpendicular 
to its plane, one can talk about the moment of inertia of the body about the 
point where the perpendicular axis intersects the plane. For purposes of com- 
putation the moment of inertia about that point X is defined as the weight of 
the body times the square of the distance from it to X. Thus, in Figure 2, the 
moment of inertia of the small shaded square labeled Si about point X is its 
weight Wi times the distance .^i squared—that is, W,Ai*. If the body is 
large with respect to the distance (the whole checkerboard in Figure 2, for 
example) its moment of inertia is computed for each of the segments of the 
body (each small square here) and added together to obtain the entire body's 
moment of inertia. This procedure is necessary because the small squares are 
different distances from X and may have different "weights" {e.g., Wi, Wj, 
W», . . . W64). Thus, the moment of inertia about X for the whole checker- 
board is (VViAi' -I- WoAs^ + WgA.- + - • • + VVMAM"). 

Ficuu 2 
1 r ^i ri *m f/A 

*ri 7p. f' U t'l "x/ 
•/»•*. A. / >^ rrf^ 

y/r- / m m 
/ % / '^^' "/A n 
/y It , <?\ % '•>i 

m m '/ ^ u 
• ^^"^ % % h m 

For bodies of equal weight but differing distribution of the weight, the 
moment of inertia for an axis running through the center of gravity is smallest 
when the weight is concentrated at the center, i.e., when the body is compact.** 

In rotational motion 
Torque = Moment of Inertia X Angular ,^cceleration 

and 
Kinetic Energy = 1/2 X Moment of Inertia x  (Angular Velocity)*. 

That it takes nmre energy to stop a weight swirled about by a two foot string than one 
of equal weight swirled at an equal number of revolutions per minute (angular velocity) 
at the end of a one foot string is indicative of the fact that the moment of inertia of the 
first string and weight is greater. 

38. SF.ARS, MECHANICS, HEAT AND SOUND 202-B (2d ed. 1958); 1 SHORTLEY & 
WILLIAMS, PHYSICS 193-98 (1950); WnrrE, MODERN COLLEGE PHYSICS 178-80 (3d ed. 
1956). 

39. See authorities cited in note 38 sMpra. 

.36-005 O—84- 
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To grasp this idea, consider three objects: a bicycle wheel, a flat disk, and a 
top. If all have equal weight, the moment of inertia about the vertical axis 
through the center of each is least for the compact top, where weight is con- 
centrated near the axis, and most for the wheel, where weight is concentrated 
at the rim, distant from the center. By the same token the moment of inertia 
about an axis of rotation for any particular object will be least if the axis 
passes through the body's center of gravity. For example, if the moment of 
inertia of the top were measured from a point one foot from the top's center 
of gravity, the calculation might give a result about equal to the value for the 
wheel calculated about its center of gravity. Thus, in the checkerboard of 
Figure 2, assuming the weight is equally distributed throughout, the moment 
of inertia is smallest about the checkerboard's center. 

Moment of inertia provides a possible measure of compactness in legis- 
lative districting, involving both area and population. Assume that the checker- 
board in Figure 2 represents one legislative district. By dividing the district 
into sixty-four rectangular blocks, it becomes possible to make a calculation 
analogous to moment of inertia about any (xiint in the plane of the checker- 
board. For each block, this calculation, which hereafter will also be called 
moment of inertia, would be the product of the block's population times the 
square of the distance between the block and that point. To obtain the moment 
of inertia about that point for the entire district, the moments of inertia for 
each block are summed. This figure will be smallest when the point about 
which the moment ot inertia is calculated is the population center of the dis- 
trict—that is, the "center of population gravity." In Figure 2, if the people 
were distributed equally in each of the blocks, the "center of population 
gravity" would be at the center of the checkerboard. On the other hand, if 
there were a city in the upper left-hand comer and if the remaining blocks 
were sparsely populated, the population center would move from the center of 
the board toward that comer. 

Now assume that the checkert>oard in Figure 2 is to be divided into several 
l^slative districts of equal population. If there is some concentration of popu- 
lation, one or more of these districts can be made relatively "compact"—its 
moment of inertia can be made small—by locating the legislative districts so 
that their population centers will be near the center of the population concen- 
tration. The remaining districts will be larger and have greater moments of 
inertia, however. To achieve a balance, and thereby guarantee that all the dis- 
tricts are somewhat compact, one could compare the summed moments of 
inertia of many different districting plans and choose that which produces the 
lowest sum. The compactness of a districting plan would then be defined as 
the sum of the moments of inertia of each proposed district about its own 
center of population gravity, the most compact plan being the one having the 
lowest sum. 

Application of this definition of compactness would tend to discourage dis- 
tricts of extremely elongated shapes, since the brther a part of the district is 
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from the population center of that district, the more it will add to the moment 
of inertia. Similarly it would tend to create districts the population centers of 
which coincide with areas of high population density, since the closer that high 
density area is to the population center of its district, the smaller will be Hx 
distance squared factor by which the population figure will be multiplied, and 
consequently the lower will be the moment of inertia. Since it is the sum of 
these moments of inertia of each district in the plan which is minimized, these 
phenomena are tendencies and not certainties. 

Districting By the Compactness Measure 

As already described, before districting is b^un by this or any other method, 
certain choices must be made.*** The number of houses, the number of legis- 
lators in and the principles of representation for each house, and the larger 
political units within which districting will occur must be determined. Finally, 
it must be decided what are the minimum units which must be wholly con- 
tained in any district This last decision will both determine and depend upon 
the types of boundaries deemed acceptable for the final districts. In the ex- 
ample in Figure 2, these minimum units correspond to the sixty-four rectan- 
gular blocks. If population equality is a principle of representation, accuracy 
dictates that these units be ones for which population figures are available. 
Since census figures do not ordinarily provide population counts of precincts 
or election districts, these units are not apt for this purpose.*^ On the other 
hand, if equality of registered or actual voters were a basis of representation, 
then precinct or election units could be used. 

The smallest unit of population count provided by the United States Census 
is the "enumeration district"^ (hereinafter abbreviated ED), and these have 
been chosen as the minimum unit here. This unit has natural boundaries of the 
type usually desired for legislative districts (hereinafter abbreviated LD), such 
as rivers, highways, or railroads.** And since ED population averages under 
1,000," LDs will generally be sufficiently large to permit quite precise equali- 
zation of population even though each ED must be wholly contained within 
an LD. 

40L   See notes 1&-28 tupra and acctonpanying text 
41. See note 27 jupra. 
42. An enumeration district is a clearly defined geographic area, to be covered by 

ooe census enumerator daring the decennial census. For large cities, populatioo data per 
city block is also available. Umm) STATIS BUKEAU or THS CENSUS, Umm) STATU 
CENSUSES or PoptnATioN AND HOUSING, 1960: PUNOPAL DATA-COLLECTION FOUM 
AXD PROCEOUSES (1961); UNTTEO STATES BUSEAU OP THE CENSUS, THE DEPINITION OP 
CENSUS ENUMERATION DISTRICTS BY LOCAL AUTBORITIZS (rev. ed. 1959). 

Po{iulation statistics and maps of the enumeration districts are available for all area* 
within the United States, and may be purchased from the Burean of the Census. 

43. See note 26 supra. 
44. In Delaware, the state to which the proposed fomnila will later be applied, the 

average populatioo per ED is approximately 700: indiridnal ED« range from 0 to 2200 
in population. 
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Other units for which population data is available could also be used. Census 
tracts, which consist of several £Ds, are readily adaptable to this formula. 
Counties could also be used where several counties are to be combined to create 
each LD. If larger minimum units are used, however, greater population in- 
equalities will be necessitated and, consequently, constitutional standards may 
be violated. 

Since districting by minimizing moment of inertia involves numerous cal- 
culations, application of this procedure by hand would require considerable 
time and introduce significant probability of arithmetic error.** To overcome 
these problems, we have used electronic computers, which very quickly per- 
fonn the necessar)' calculations by applying an intricate set of logical rules— 
the computer "program"—to the data supplied them.*' No available programs 
or computer techniques are known which will give a single, best answer to the 
districting problem, though such a solution seems f>ossible if enough funds and 
efforts are put to the problem, especiaUy considering the rapid advances in 
size and sophistication of available computers. 

Despite a press of time and dearth of funds, it has still been possible largely 
to solve this problem through computers. The chosen measure of compactness 
makes it possible to take advantage of certain mathematical similarities between 
the redistricting problem and a problem already programmed on computers— 
that of assigning customer orders to specific warehouse locations so as to 
minimize freight costs.*^ This program, supplemented for this specific use by 
various additional steps and subcalculations, assigns EDs (customers) to LD 
centers (warehouses) in a manner minimizing moment of inertia  (freight 

45. Arithmetic error is reapportionment has been regularly troublesome. As early 
as 1790 when Thouias Jefferson made hand calculations (or legislative apportionment and 
districting, several errors were carried over into the original congressional apportionmenL 
ScHiiECK£BiEB, CoNCKESsioNAL ApFoaTioNifEirT Ch. VIII (1941). A rcccnt opinion 
demonstrates similar problems exist today, even in a small state like Delaware: 

Upon analysis of plaintiffs' submissions the court has found a ntmiber of errors 
that illustrate vividly the extreme difficulty of apportioning a State in a mathe- 
matically correct and workable fashion. 

Sincock T. Duffy, 215 F. Supp. 169, 194 (D. Del. 1963). 
Automatic computation minimizes chance of such errors, in spite of many tedious 

manipulations required, and permits automatic checks of population totals and other figures 
at each stage. 

46. For a general description of the operation of computers, see BERKELEY & WAIK- 

WnCHT,   ColCPtJTEBS,   THEIR   OPERATION   AITO  APPUCATION    (1956) ;   KoZMETSKY,   ELEC- 
TRONIC   COMFDTERS   AND   MANACXMENT  CONTROL   (1956) ;   CANNING,   ELECTRONIC   DATA 

PsocBssmc FOR BUSINESS AND INDUSTRY (1956); GRABBE, RAMO & WOOLDRIDCE, HAMD- 

Boor or AUTOMATION, CoimrrATioN, AND CONTROL, VOL. 2 (1958) ; STIBITZ & LARRIVEE, 

JfATHEltATICS AND ColCtTTERS  (1957). 
47. Mathematically, this is the transportation problem of linear programming and 

tia« been solved exactly in many kinds of applications. CHtntcHMAK, ACKOFF & Axsofr,' 
INTRODUCTION TO OPERATIONS RESEARCH 279-98 (1957); GARVIN, INTRODUCTION lo 
UMXAX PROCRAMIITNC 85-104 (1960). 
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cost). This procedure will now be described in detail, followed by an illustra- 
tive example.'" 

The first step in this procedure is to feed the computer the data to which 
it will apply the formula, or "program." Since census data does not establish 
the location of individuals within each ED, all people are assumed to be 
located at the geographic center of their respective ED's. The centers of all 
the EDs within the unit to be districted are then located on a coordinate grid 
and the north-south, east-west coordinates of each ED center, along with its 
population, are fed into the computer.*" This enables the computer to calculate 
the distance between any point and each of the ED centers, and in turn cal- 
culate the moment of inertia of the ED about any point. The number of LDs 
to be created, and their average population, must also be fed into the computer. 

At this point it is necessary to make a set of initial guesses of the population 
centers of each LD (warehouse location), and then to feed the coordinates of 
those guesses into the computer. The computer assigns each ED (order) to 
an LD center in a way that minimizes the sum of the moments of inertia about 
the hypothesized centers for the entire unit being districted. A characteristic 
of the existing program requires exactly equal population in the LDs; there- 
fore, the computer generally will assign parts of one or more EDs to different 
LDs.'" To counteract this phenomenon, a supplementary computer program 
reunites split EDs so that the entire ED is assigned to the LD having the 
largest share of the ED's population. Based on this reassignment of EDs to 
LDs. the computer then calculates the population and moment of inertia of 
each LD and totals the moment of inertia of the entire unit districted. 

Since the assignment of split EDs to one LD will likely alter the population 
centers of the LDs affected, the computer is also directed to determine the 
actual LD population centers at this time. If the actual population centers of 
the LDs are different from the trial centers, the districting cannot be assumed 
the same as when districts are assimilated around the calculated centers. G)n- 
sequently, the calculated centers are now used as new trial population centers 
for a new redistricting by the procedure just described. If this results in a 
different ED assignment to LDs, the actual population centers of these new 
LDs are again calculated and, if they are different from the ones previously 
calculated, the entire process is repeated. This procedure is continued until no 
change in ED assignment results from use of calculated as opposed to trial 
LD centers. 

At this point, we have a series of possible districting plans with calculated 
population deviations and moments of inertia of each. Comparison of these 

48. The following flow chart may be of some assistance in understanding this proce- 
dure. Except where indicated by arrows, the procedure flows vertically, step by step, 
down the chart. (See facing page, 303.) 

49. See note 56 infra. In some -reas the available coordinates of the ED centers will 
be so similar that it is possible to give only one set of coordinates, using the sum of the 
EDs' populations as the weight of the combined district 

50. It may be shown mathematically that the maximum number of EDs split will be 
one more than the number of LDs to be created. GAKVIN, op. cit. nfra note 47, at 87. 
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will allow rejection of those plans which are inferior to others in both cate- 
gories. The plans remaining are then outlined on a map to check for contiguity, 
for which the present computer program does not account, and the non-con- 
tiguous ones are rejected.'* This entire process is then repeated using different 
initial guesses. There is no rule as to when trials should be stopped, but since 
additional trials can be promptly processed with high speed computers, a suffi- 
cient number should be used to obtain a good cross section of alternative 
districting plans." 

This procedure, supplemented by the manual rejection of solutions having 
both higher population deviations and greater moments of inertia than other 
possibilities, will eventually produce a collection of possible plans, among which 
there is no formalized process for choosing. Some of these plans can probably 
be rejected intuitively as being especially bad as regards one of two criteria. 
Thus, the plan with the lowest moment of inertia may have a district deviating 
as njuch as fifteen or twenty per cent from the average district population.** 
There may be a few plans which cannot be rejected on this basis, however. 
Among tliesf, a court or legislature could decide to make an ad hoc judgment 
as to which is most desirable. Alternatively, it could decide beforehand to apply 
the plan having the lowest moment of inertia within some minimum population 
deviation, say ten per cent. 

We have applied the above computational procedure to develop districting 
proposals for two of Delaware's three counties.'^ Following present practice, 

51. The computer program could also be modified to check for contiguity, though the 
one outlined here does not do so. 

52. Since tlie moment ol inertia formula will tend to center LDs in areas of high 
population densities, it is natural that one's first sets of initial guesses will correspond with 
those aieas. It is necessary, however, to include later sets of initial guesses which place 
LD centers in other areas. In Figure 3, for example, the best districting resulted from 
initial guesses different from the population centers. 

53. Several population criteria have been suggested. The one used here measures th« 
maximum population deviation as a percentage of the mean district population. Thus, if 
the mean district population in a state is 10,000 while the population of individual dis- 
tricts ranges from 8,000 to 11,000, the maximum deviation is 2,000, or 2090. 

A second measure of population equality is the ratio of the most populous district to 
the least poi)u!ous district. In the above hypothetical example, then, the most populous 
district (11,000) is 1.38 times as large as the least populous district (8,000). A third 
measure, the so-called Dauer-Kelsay scale, is the smallest percentage of a state's popu- 
lation that could elect a majority of the legislative body in question. See Dauer & Kelsay, 
Unretrestntalive Slates, 44 NAT'L MUKIC REV. 571 (1955). 

For a more extensive discussion of various mathematical measures of population equal- 
ity, »ee Goldberg, The Slatislici of Malapporlionmenl, 72 YALE L.J. 90, 96-iOl (1962). 

54. The interest of the authors, an engineer and an operations research analyst, de- 
veloped from studies on reapportionment by a Wilmington, Delaware, civic group. The 
Committee of 39. The group gathered historical statistics, general information on appor- 
tionment criteria in other states, and applicable census and election statistics which were 
used by the court, the plaintiffs and the defendants ia Sincock v. Duffy, 215 F. Supp. 169 
(D. Del. 1963). The Committee, represented by Mr. Bruce Stargatt, petitioned for recog- 
nition as a friend of the court in bte January, 1963. The possibility of districting via 
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each county was dealt with separately, so that county lines would not be 
crossed by the districting. The current number of thirty-five legislators was 
maintained and apportioned among Delaware's three coimties according to the 
"method of equal proportions," which is now used lo apportion seats in the 
United States Congress among the states after each decennial census." Figure 
3 and tiie following table of data illustrate the best districting solution obtained 
for Sussex County using this computer procetlure.^" Sussex County is not a 
good example for demonstrating tiiis formula's tendency to center districts 
around areas of high population densities, since it is predominantly rural, 
containing no towns of sufficient size to create significant contrasts in popu- 
lation density within the county. The EDs in this county are .<liowu in 2>lap A, 
in Figure 3. Approximately twenty sets of initial guesses as to LD centers 
were examined. The set of centers which ultimately resulted in the best dis- 
tricts are shown in Map B. Map C shows the computer program's original 
assignment of EDs to LDs. By using tlie actual centers of population of these 
districts, another allocation of population was developed as shown in Map D. 
This was actually the best assigmnent."' As Map ); indicates, the third trial, 
based on the actual population centers of Map D's districts, was slightly worse. 
The fourth trial gave no further change. Note that the county moment of 
inertia was improved by seven per cent between Maps C and D. 

None of the other 19 initial trials yielded better districting solutions, al- 
though this does not prove that no better solution exists. In Susse.K County, 
the contiguous districting with the lowest moment of inertia also showed the 
least population deviation. Consequently, it was not necessary to choose be- 
tween several good solutions. 

computer occurred to tlie senior author and the proposal herein was suggested and mathe- 
matically developed by the junior author. 

Attempts were made to district all three Delaware counties by hand using rules similar 
lo those which might be applied by the computer. See note 25 supra. When the computer 
formulation was developed, both Kent and Sussex Counties were subjected to many trials 
and single recommended plans established, according to the chosen principles of represen- 
tation. These were far better than any hand solutions. Preliminary tri.nls to district New 
Castle County on the computer have t)cen made, using census tracts in order to minimize 
initial complexity. Further trials will be necessary to establish the best set of alternative 
plans. The Delaware plaintiffs have shown interest in the possibilities of this formula, 
but liavc not yet chosen to introduce it into the pending court case. 

55. Schmeckebier, Thr \felhod of Equal Proportions, 17 LAW & COXTE.MP. PROS. 
302 (1952); SCHMECKEBIER, CONGRESSIONAL APPORTIONMENT 70 (1941) (quoting from 
report of a Committee of the National Academy of Sciences); Huntington, A Survey of 
Methods of Apportionment in Congress, S. Doc. No. 304. 76th Cong., 3d Sess. (1940). 

56. The unit of distance used in moment of inertia is dictated by the map scale from 
which coordinates were read. Ours was scaled 0.288 inches to the mile. Therefore, to con- 
vert our values to a (man-miles)' moment of inertia, multiply by 12.1. 

57. It should be pointed out that the computer-developed shape of districts is uneven 
due to borders of the EDs. If a smoother shape is desired, additional factors might be 
entered into the computer to penalize for deviations from a few major boundaries. This, 
of course, would further limit the achievable population equality. See note 25 supra. 
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Ficuu 3 

ExAMfLc or DismicTiNc or SUSSEX COUNTY 

E 

A—Location of U.S. Census Enumeration 
Districts 

B—Set of initial guesses for the 6 legis- 
lative di.'.tricts apportioned to Suisex 

C—First assignment of population to legis- 
lative districts based on guessed centers 
Maximum Deviation: S% 
Moment uf Inertia: 143,774 

D—Second trial — Improved assignment 
based on actual centers of first assign- 
ment (X's indicate towns of over 1000 
population.) 
Maximum Deviation: I9c 
Moment of Inertia: 133,923 

E—Third trial: slightly worse results 
Maximiun Deviation: 2% 
Moment of Inertia: 133,992 
(Fourth trial—no further change) 
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DATA FOR Ficuiic 3 
Original 
Guessed 
Centers Trial 1 Trial 2 Trial 3 

LD #1 
X» 4.M- 4jar 4J4- AM" 
Y 72S &oe 8J0 ,  8.20 
Population 12.542 12.323 12.323 

LD #2 
X Z06 l^ 1.83 1.90 
Y 4.62 4.93 5.05 5.08 
Population 11.894 12.276 12.123 

LD »3 
X &38 8.42 &54 8.54 
y 6.7S 6.17 6.04 f.M 
PopiihliDn 12.3S9 I2,1.M 1.?.T3I 

LD «4 
X 9.62 8.52 ILS2 %5> 
Y 2.62 1.93 1.93 !<»3 
Population 12,053 12,033 12.053 

LD #S 
X 6J1 5.41 i» S» 
Y 3.7S iM 183 %u 
Population 12,734 12,070 12,070 

LD#6 
X 2.S9 ^41 2J8 2.tl 
Y 241 Zll 2JK 222 
Population 11,613 12,342 I2,4y5 

County Muinriit of Inertia 143,773.8 133,923.4 uj.'iyi.a 
Total Population 73,195 73,195 73,1 "5 

AvK. 12,199 • 

HiglMst 12,734+4% 12,342 ^K; 12,4'>5 i27r 
Lowest 11,613 -5% 12,053 -1'/.. 12,053 -1% 
*X is E-W map coordinates in inches. (\fap scale: 0.288 inches to the mile.) 

Y is N-S map coordinates in inches. 

CONCLUSION 

This paper ha.s proposed an objective, matlicm.itically-bascH procedure for 
districting which produces contiguous districts nearly equal in population and 
more "compact" than other present methods can provide. It utilizes existing 
computer programming techniques to locate a given ninnber of districts within 
a given area, by combining smaller areas of known ix)pulation in accordance 
with selected principles of representation. Two of these, population and con- 
tiguity, are self-explanatory and measurable. In addition, the procedure recom- 
mended in this paper introduces a quantitative measure of compactness which 
tends to minimize perimeter and locate districts around population centers. By 
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greatly reducing the number of choices that must be made, introduction of this 
third criteria assists the development of an impartial districting procedure. The 
proposed computer procedure will be of considerable usefulness to courts 
desiring to avoid partisan pressures and criticism when it must redistrict a 
state. Legislatures could also use it to avoid many compromises and delays. 
With the use of high-speed computers, good districting solutions may presently 
be calculated and chances for arithmetic error minimized. 

The procedure as here reported is still in a state of development. The sug- 
gested program could be modified to accommodate principles in addition to 
contiguity, equal population, and compactness, if so desired. It can also be 
adapted to other problem situations, such as that of school districting in grow- 
ing communities." With sufficient effort, the computer program can probably 
be improved to produce "best" solutions which are not dependent on trial 
guesses as to LD population centers. Such a unique solution would have the 
least possible moment of inertia, given the prior assumptions. It might be use- 
ful in developing constitutional standards for apportioning and districting, 
although in itself it would not comprise a standard. Standards might be 
developed by first establishing certain principles of representation, among them 
compactness, which must be contained in any apportionment and districting, 
and then determining the constitutionally acceptable deviations from a quan- 
titative norm for each principle. A "best" compactness solution could serve as 
a quantitative norm for the compactness principle. To make such standards a 
realistic alternative, we are working to create a computer program giving a 
"best" solution."* We urge others to do so as well. In the interim, the current 
proposal permits creation of superior districting proposals and a sound basis 
for comparison among these or other existing or proposed apportionment and 
districting plans. y 

58. The warehousing program, *ee note 47 supra, is particurarly well adapted to add- 
ing a single warehouse (school) to an existing pattern, and determining orders (childrea) 
to be served from each location. 

59. The authors have already formulated this particular problem statement mathe- 
matically as an integer programming problem. While the practical districting problem so 
formulated cannot now be solved, there is every reason to believe that efficient computer 
programs will be available to do so within one or two years. 

For approaches to solving the analogous integer programming problem (the warehouse 
location problem) see Kuehn & Hamburger, A Hturistic Program for Locating Wart- 
housts, 9 MANAGEMEKT SCIENCX 643 (1963) ; BAUNSKY & MILLS, A WAKEHOUSE PROB- 

LEM (1960) ; Baumol & Wolie, A Warehouse Location Problem, 6 OrasATiONS RBSKAKCH 
252 (1958) ; GOMOBY, AN ALCOUTHM FOB INTECU SOLUTIONS IO LINSAS PBOHXMS 

(1958). 
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Mr. DoNOHtTE. Are there any questions ? 
Mr. MEADER. Mr. Chairman. 
You do not take as a factor the areas of local government ? 
Dr. HESS. Only so far as these local Iwundaries delinesite census 

enumeration districts or census tracts for population data. 
Mr. WEAVER. The technique can keep units which are small enough 

to be a part of a district; for instance, a city which is a small frac- 
tion. However, as is shown in the appendix to the paper you have 
received, we say that it is necessary to have deviations of 2 to 1 or 
3 to 1 in congressional districts if all county units are recognized. 
If you make tliat part of the bill, you automatically say that some 
districts will have deviations of 2 to 1 or 3 to 1. 

Dr. HESS. I might point out that in our work with the Governor's 
Committee in New Castle County, one of the questions that they had 
to examine was whether or not to maintain the city limits of Wil- 
mington. 

The computer technique was able to handle it either way and, in 
fact, we did prepare districts for the committee observing Wilming- 
ton city limits; that is, having districts within Wilmington and fail- 
ing to observe the city hmits. 

Mr. KASTENMEIER. Mr. Chairman. 
I appreciate your work and I hope to examine it at more length. 
I am interested, howeverj in your own views of the legislation 

before us in terms of political standards as w-ell as mathematical. 
Now, do you have any preference for any of the legislation that 

you have heard discussed or testified to during the hearings ? 
Mr. WEAVER. Only two of the bills seem to have mentioned any 

alternative to the districting as required in the bill. 
I think, certainly, legislation should provide some alternative. One 

of the bills has a penalty whereby the State's congressional repre- 
sentation would be removed entirely, apparently, if thev fail to meet 
districting standards. One of the bills has at large elections as an 
alternative. It seems to me.there is also the Census Bureau as an 
alternative. 

Some alternatives should be provided, and that is exactly the spot 
at which we think our technique might fit in, because it can supply 
the best set of districts, terms of compactness, contiguity and popula- 
tion equality. The best set of districts could take effect whenever the 
legislature does not properly redistrict itself according to other terms 
of your bill. 

Mr. KASTENMEIER. Am I correct in assuming that with your own 
system you would prefer to see a standard of not more than 10-per- 
cent deviation permitted because if your system were used, why, the 
States would easily come within this; is that correct? 

In other words, in terms of a permissible population deviation in 
legislation, would you prefer the least possible for tlie 10 percent 
rather than 15,18,20, or more ? 

Dr. HESS. I think we would have to speak as public citizens here 
rather than experts. 

We are not political scientists; we feel we know something about 
the use of mathematical techniques and computers. I, frankly, have no 
opinion.   I think any range of from 10 to 20 percent is satisfactory. 
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I do feel that one of the difficulties in these three principles is the 
fact that one of them is not measurable and this is the principle of 
compactness. Any two people can be stood up against tne wall and 
you can observe that one is taller than another. You can observe that 
one district is contiguous or it is not. But there has been no acceptable 
means of saying that this district is more compact than that district. 

One of the tilings that we have done in our Yale Law Journal 
paper is to propose a measure of compactness from the physical 
sciences. Once you have a measurement, you have a handle for doing 
a lot of manipulation mathematically or numerically which you could 
not do otherwise. 

Mr. KASTENMEIER. DO you see any way of providing by law or 
statute with reference to your technique of measurement, of compat- 
ness or any other factor ? 

Mr. WEAVER. Yes. We have included at the end of our prepared 
statement a comment which says we would be glad to work with you 
on the exact phrasing of such a clause, whicli need merely say that 
districts of minimum compactness must be established if the other 
provisions of the bill are not carried out by, say, January 1 of the 
election year. This could be done at a computer center in any State, 
or outside the State; many State universities have such computers. 
(The statement could refer to the definition in the Yale Law Journal 
paper, without specifying the technique for developing ideal districts.) 

Mr. KASTENMEIER. I appreciate your testimony.    Thank you. 
Mr. WEAVER. TO add to what Dr. Hess has said, the technique could 

certainly create districts of well within the 10 percent so that a smaller 
restriction could be applied. That depends on now important you con- 
sider compactness as compared to population. 

Mr. DONOHUE. If there are no rurther questions, we will declare the 
hearing closed. 

Thank you very much. 
(The following was supplied for the record:) 

HOUSE OF REPRESENTATIVEB, 
Wiuhington, D.C., June £3,1964. 

Hon. EMMANUEL CELLEB, 
Cannon House Office Building, 
Washington, D. C. 

DEAR MANNIE: AS yoa recall, you were kind enough to hold the record open 
on hearings on your bill, U.R. 2836, so that I might put in a statement regarding 
congressional district litigation in Michigan, and also insert communications 
received from Professor de Orazia and Professor Penniman. 

Monday of this week, I had special orders and I discussed my bill, H.R. 
11600, which I Intend to offer as a substitute to your bill, H.R. 2836, at our 
committee meeting on Wetlnesday, June 24, and I believe that the material con- 
tained in my remarks on the floor of the House and colloquy with colleagues 
would be suitable exposition of the (mints I wish to make in our committee 
record that it could be included verbatim in the committee hearings. I, there- 
fore request that the entire statement in the Congressional Record be printed 
as a part of our hearings on congressional district criteria. 

Sincerely, 
GEOBOB MEADER. 

CONOREBSIONAL DISTRICTS AND THE FEDERAL JUDIOIABT 

The SPEAKER pro tempore. Under previous order of the House, the gentleman 
from Michigan [Mr. Meader] is recognized for 60 minutes. 

(Mr. Meader asked and was given permission to revise and extend his remarks, 
and include extraneous matter.) 
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Mr. MEAOEB. Mr. Speaker, I direct the attention of the Houae to a historic 
matter of surpassing importance Involving the structure of our Government; 
namely the assertion by the Federal judiciary of authority in private litigation 
to determine the composition of legislative bodies, including the House of 
Representatives. 

Mr. Speaker, when the decision in Baker v. Carr, 369 U.S. 186, was handed 
down by the U.S. Supreme Court on March 26, 1962, I recognized It as a radical 
departure from longstanding principles of separation of powers in our unique 
tripartite system of government and a dangerous and unhealthy intrusion by 
the judiciary into legislative processes. I discussed the subject at some length 
on the floor of the House on July 16, 1962, and my remarks appear on pages 
13745-13754 of the Congressional Record of that date—Congressional Record, 
volume 108, part 10, page 13745. In those remarks, I referred to legislation 
pending before the House Judiciary Committee to establish criteria for con- 
gressional districts. That measure Is still pending before the committee and 
the chairman has scheduled an executive meeting of the subcommittee for Wed- 
nesday, June 24, 1964, to consider that legislation. 

Because of my firm conviction that the courts should not Inject themselves 
between the people and their representatives in legislative bodies, I sought to 
devise legislation which could be offered as a substitute for the Celler bill estab- 
lishing the criteria for congressional districts and on Wednesday, June 17, I 
Introduced In the House of Representatives, H.R. 11660, to Insure that congres- 
sional districts meet certain standards, and for other purposes. The text o? 
that measure Is as follows: 

"Be it enacted by the Senate and Houte of Repretentative* of the United State* 
of America in Congress assemtiled. That this Act may be cited as 'The Congres- 
sional DLstrlctlng Act.' 

"SEC. 2. (a) Every State shall establish, for the Ninetieth and for each subse- 
quent Congress, a number of congressional districts equal to the number of 
Representatives apportioned to such State.   Each such district— 

" (1) shall elect one Representative, 
" (2) shall be composed of a compact and contiguous territory, 
"(3) shall have boundaries which to the extent practicable coincide with 

boundaries of local units of government, and 
"(4) shall have contained In the preceding decennial census a number of per- 

sons not more than 120 per centum nor less than 80 percentum of the number 
of persons In the State divided by the number of Representatives to which the 
State Is entitled. 

"(h) (1) Section 22 of the Act entitled 'An Act to provide for the fifteenth and 
subsequent decennial censuses and to provide for apportionment of Representa- 
tives in Congress', approved June 18,1929 (2 U.S.C. 2a (c)), Is repealed. 

"(2) Paragraph (1) of this subsection shall not take effect until noon on Janu- 
arys, 1967. 

"SEC. 3. (a) The House of Representatives shall conduct Investigations with 
respect to the boundaries of congressional districts. If the Hou.se finds that the 
congressional districts of any State do not meet the requirements of section 
2(a). the House shall declare such finding in a House resolution. The Clerk 
of the House shall notify the Governor of such State of the adoption of such 
resolution. 

"(b) If such State fails, within one hundred and eighty days after the passage 
of a resolution under section 3(a), to change the boundaries of such districts so 
that they conform to the requirements of section 2(a), the House, by House 
resolution, shall prescribe the boundaries of such districts so that they conform 
to such requirements. A House resolution changing the boundaries of a con- 
gressional district In accordance with this subsection shall have the full force 
and effect of law with respect to elections to the first Congress beginning more 
than eight months after its approval. 

"SEC. 4j. (a) Clause 12 of rule XI of the Rules of the House of Representatives 
relating to matters within the Jurisdiction of the Committee on the Judiciary 
is amended by adding at the end thereof the following: 

"'(t) INVESTIGATIONS AND RESOLUTIONS UNDER THE CONGRESSIONAL DISTRICT- 
ING ACT.—The committee shall conduct Investigations pursuant to section 3(a) 
of the (Congressional Districting Act. In conducting such Investigations, the 
committee shall give notice to and hear all Interested parties, and shall determine 
whether the districts being investigated conform to the requirements of section 
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2(a) of the Congressional Districting Act If the committee finds that such 
districts do not so conform, it shall report snch findings to the House, and shall 
report to the House a House resolution stating that the House finds that the 
boundaries of such districts do not conform to section 2(a) of the Congressional 
Districting Act. If the House approves such resolution and If the committee 
finds that the State has failed within one hundred and eighty days after passage 
of such resolution to change the boundaries of its congressional districts to con- 
form to the requirements of section 2(a) of the Congressional Districting Act, 
the committee shall, after holding such additional hearings as it deems necessary, 
report to the House a resolution prescrlhing the boundaries of snch districts in 
conformity with such requirements.' 

"(b) This section is enacted as an exercise of the rulemaklng power of the 
House of Representatives with full recognition of the constitutional right of 
the House of Representatives to change the rule amended by this section at any 
time, in the same manner, and to the same extent as in the case of any other 
rule of the House of Representatives. 

"SEC. 5. (a) Chapter 85 of title 28, United States Code, Is amended by adding 
at the end thereof the following new section: 
" '8 1361. Congressional districts 

" 'A district court shall not have jurisdiction of any action to enjoin, suspend, 
or modify the operation of any law or resolution respecting the boundaries of 
any district from which Representatives are elected to the Congress of the 
United States.' 

"(b) The table of c-ontents of chapter 85 of title 2a T'nlted States Code, is 
amended by adding at the end thereof the following: 
" "1361. Congressional dlstrlcta' 

"SEC. 6. (a) Chapter 81 of title 28. United States Code, is amended by adding 
at the end thereof the following new section : 
" '{ 2359. Exception to appellate jarlsdiction in cases Invlovlng congressional 

districts 
" "The Supreme Court of the United States shall not have api)ellate jurisdiction 

of any action to enjoin, suspend, or modify the operation of any law or resolution 
resijecting the boundaries of any district from which Representatives are elected 
to the <3ongress of the United States.' 

"(b) The table of contents of chapter 81 of title 28, United States Code, is 
amended by adding at the end hereof the following: 
" '1259. Exception to appellate jurisdiction in cases Involving congressional 

districts.'" 
It was my belief that this measure was of the utmost importance to every 

Jlember of the House of Representatives and, accordingly, under date of Thurs- 
day, June 18, I sent to each of my colleagues in the House a letter advising 
them that I would discuss this subject on Iklonday, June 22, 1964, on a special 
order on the floor of the House. . The text of the letter is as follows : 

(CONGRESS OF THE UNITED STATES^ 
HOUSE OF REPRESENTATIVES, 
Wanhington, D.C., June 18,1964. 

DEAR COLLEAGUE: The U.S. Supreme Court and lower Federal courts have 
asserted dominion over Congress and State legislatures by undertaking to de- 
termine the composition of legislative bodies. 

This unfounded assnimption of authority by the Federal judiciary strains the 
equilibrium which holds together our unique trlparte system of government: 
disdains the comity through which alone the autonomous separate branches of 
government can function smoothly and effectively In concord; and poses the 
most serious threat to self-government by the people through elected representa- 
tives in the 175-year history of our Republic. 

In Baker v. Carr, 369 U.S. 188, decided March 20. 1962, and Wegtbury v. Sand- 
er, 376 U.S. 1. decided February 17. 19M, the Sunreme (Dourt Invaded the 
"political thicket" A rash of "citizens" suite obviously well prepared and well 
financed, erupted overnight. The unprepared, unorganized common people were 
caught unawares and—States now have litigation pending which threatens to 
undermine the whole electoral process and attacks popular determination of 
areas from which legislative representatives are chosen. 
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What to do about it?   I have prepared a bill (H.H. 11850) which will: 
1. Establish criteria for congressional districts. 
2. Allow State legislatures n reasonable time after apportionment of Repre- 

sentatives among tlie several States after each decennial census to delineate 
congressional district boundaries according to those criteria. 

3. Provide a mechanism for review of State legislative action In congressional 
districting to determine whether the statutory criteria have been applied correctl.v 
and to establish congressional district boundaries by congressional action in those 
States where State legislative action has violated statutory criteria. 

4. Withdraw jurisdiction of lower Federal courts and the appellate Jurisdic- 
tion of the U.S. Supreme Court In all legislative districting matters. 

This subject will be discussed at length on the floor of the House on Monday. 
June 22. 

It is my hope that other Members Interested in this subject (and all 435 should 
be) will be present to the end that we may discuss my proposal and develop sup- 
port for its i>assage.    We, in Congress, can put an end to the intrusion of the 
Judiciary into legislative processes. 

Sincerely, 
GEOBOE MEADER. 

Mr. Speaker, my own State of Michigan has been sorely be.set by litigation in 
Federal district court not only with respect to its congressional districts, but 
also districts of the State senate. In my remarks in July of 1962. referring to 
the above, I set forth some of the pleadings in the case of Calkins against Hare, 
challenging Michigan's congressional districts. They appear on page 13746 of 
the Congressional Record of July 16, 1962. The proceedings at that time 
resulted In the denial of a motion for a temporary injunction requiring all Mich- 
igan Congressmen to run at large in the 1962 election, and no further action was 
taken in the matter which lay dormant until this spring. 

After the decision of Wesberry against Sanders on February 17, 1964, the 
plaintiffs in Calkins against Hare, moved to amend their pleadings to attack 
the congressional districting act pas.sed by the Michigan Legislature in 1963, 
and after the attorney for Alvin M. Bentley. Intervenor in the case, had been 
afforded an opportunity to file a hrlef opiwsing the relief requested the three- 
Judge court on Good Friday in a 2-to-l decision held the 1963 Michigan congres- 
sional districting act unconstitutional and ordered that unless the legislature 
enacted another congressional districting act, Michigan Congressmen would run 
at large. The text of the decree and the decisions of the three-Judge court are 
as follows: 

U.S. DISTRICT COURT, EASTERN DISTRICT OF MICHIGAN, SOUTHERN DIVISION— 
DosAtj) A. CALKINS AND KARL J. JACOBS, PLAINTIFFS V. JAMES M. HARE, SEC- 
RETARY OF STATE, FOB THE STATE OF MICIIIOAN. DEFENDANT ; ALVIN M. BENTLET. 
INTEBVENOB 

(Civil action No. 22720) 

Decree: At a session of said court, held in the courthouse, city of Port Huron. 
Mich., on March 20,19(M. 

Present: Hon. Clifford O'Sulllvan. circuit Judge; Hon. Talbot Smith, district 
.jiulge ; and Hon. Stephen J. Roth, district Judge. 

This cause came on for trial on March 23, 19(54, at which time all partie.« were 
present l)y counsel and the court having considpre<l the pleadings, the stipula- 
tions, and the arguments of counsel, and. the court being of the unanimous view 
that Act 249 of Public Acts of 1963 is unconstitutional, and. a majority of the 
court iMMng of the view that a decree should now be entered in the terms as 
hereinafter set forth, it is therefore ordered adjudged, and decreed by the court: 

First: The court herel>y decrees that the present apportionment of congres- 
sional districts under Act 249 of Public Acts of 1903. is unconstitutional and 
therefore the said Act 249 Is void and invalid in its application: 

Se<-ond : That In conducting primaries for the nomination of candidates for. 
and ele<-tions for the election of, Meinliers of Congress from Michigan, the de- 
fendant Hare, individually and in his official representative capacity, his re- 
spective agents, officers, and employees, are hereliy enjoined and restrained 
from enforcing, applying or following the said Act 249 of the Public Acts of 
1903: 

Third: Pending enactment l)y the State of Michigan of substitute legislation 
in the place of said Act 249 of the Public Acts of 1963. all Members of Congress 
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for the State of Micbiiron shall be nominated and elected from the State at 
lariire; 

Judge O'Sullivan concurs In tiie view that Act 249, Public Acts of 1963, Is 
unconstitutional but dissents from the entry of a decree at this time with the 
remedies provided in paragraphs sec-ond and third for the reasons set forth 
in an opinion filed contemporaneoiisly herewith. 

Fourth : The court retains jurisdiction of the cause for such other and further 
orders as may be required. 

The opinions of the court will follow in due course. 
TALBOT SMITH, 

V.8. District Judge. 
STEPHEN  J.   ROTH. 

17J8. District Judge. 

U.S. DISTRICT COUBT, B.\STERN DIVISION OF MICHIGAN, SOUTHERN DIVISION—DON- 
ALD A. CALKINS AND KARL J. .JACOBS, PLAINTIFFS, V. .TAMES M. HARE, SECRETARY 
OF STATE, FOB THE STATE OF MICBIOAN, DEFENDANT ; AND ALVIN M. BENTLEY, 
INTEBVENINO DEFENDANT 

(Civil action No. 22720) 

The plaintiffs have challenged the constitutionality of the congressional dis- 
tricting in this State. 

The action had lieen started on .Tune 29, 19(52. plaintiffs alleging in their 
original bill of complaint that the congressional districts then established (by 
Act 20, P.A. 1931, as amended by Act 64. P.A. 1951) were unconstitutional. A 
preliminary injunction was denied by this court on .Tuly 10. 1962. In .Tune 1963, 
effective September 6. 1963, the Michigan Legislature enacted the congressional 
districting bill now under challenge. Act 249. P.A. 1963. Following the decision 
In the ca.se of Wr.ihrrrp v. Sandrrx. 32 I'SL Week. 4142 (U.S. Feb. 17. 1964), 
plaintiffs, UIKHI leave granted. nmende<l their complaint, now attacking the con- 
stitutionality of the most recent Act, No. 249. P.A. 19<!3. in the light of WcKberrp. 

A hearing was had on March 2, 1964, upon the motion for preliminary injunc- 
tion. Plaintiffs based their ca.se upon the population figures, from the 1960 census, 
for the various districts, pointing out the various discrepancies thus disclosed, 
and asserting, upon the authority of Wrgbrrry, that constitutional requirements 
had not been met. The attorney general, appearing for defendant secretary of 
state, conceded that the criterion of "one man, one vote" had l)een, prima facie, 
violated and could offer no explanation of the reasons for the population variances 
shown "without an examination of the legislative history" of the act. The inter- 
vening defendant was repre.sented by counsel whose relationship to the act under 
con.slderation was of substantial aid to the court, he having (in 1962) "entered 
full-time public service, when one of my objectives was to achieve the redlstrlcting 
of Michigan on a basis ns nearly to population as practicable." (Tr. 64.) His 
explanation of the criterion employed by the legislature in drawing the district 
lines was illuminating: 

"But so far as the legislature was aware when It took action In 1963—and It 
was one of the most difRcult nccomplishments of that legislative session, the 
objective of equal population was .satisfied if it hit a llVjiercent standard, and 
with the exception of the 15th district and the Upper Peninsula district and 
Ignoring .some fractional deviations—there are some that go a fraction over 15 
percent—they came within that standard for all but two of the districts of the 
State, and they hit an average deviation of less than 10 percent." 

It was also suggested to the court that a proper element of "practicability" was 
consideration of the legislative problem of just what kind of districting the legis- 
lature would accei)t. in .short, what bill the votes could be obtained for. 

At this juncture It was the opini<m of a majority of the court that a prima facie 
showing of unconstltntionallty had been made, that the motion for preliminary 
injunction should be denied, and that the matter l)e set down for hearing on the 
merits on March 23. The parties were cautioneil by the court to consider the 
matters of proof ujion the merits—"It will l)e for them to decide whether the.v 
wish to make any factual .showing of the considerations that went into the appor- 
tionment as it was made for the purj'ose of as.serting that the apportionment, 
was done within reasonable and i)racticable limits obedient to the Constitution 
of the U ni te<l Sta tes."   (Tr. 92.) 

36-005 0—«4 8 
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We have now held the hearing on the merits. No testimony was tendered by 
any party. The attorney general stated to the court that no legislative history 
of the challenged act was available. The intervening defendant argued the con- 
tents of bis brief. The plaintiffs did likewise, t^pon the showing thus made the 
court considered the matter as submitted. 

The plaintiffs, then, have challenged the constitutionality of the congressional 
districting In the State.' They point out that certain districts in the Detroit area 
alone differ in population by over a hundred thousand,' that there is a variation 
from the smallest to the largest district In the State of almost 200,000," and that 
the Wayne County (Detroit area) districts average 444,000 persons, whereas the 
out-of-State average Is approximately 397,000. Even if apportionment were 
based upon some factor other than population it would be impossible, in our 
Judgment, to Justify such variations In the Wayne County area alone. Thus, 
geographically, there are no intervening mountain ranges between districts, as 
in Colorado, no rivers or plains. Yet some districts in the county of Wayne (13tb 
and 15th) have the greatest debasement of vote values found anywhere In the 
State, while another district In the county, a suburban area adjacent to the 13th; 
namely, the 14th, has the third-greatest enhancement of voting power in the State. 
Thus the fact of residence In the l.'jth District means that one's vote Is diluted 
more than in any other district in the State, while a few miles away, In the 14th 
District, one's vote is weighted higher than In any of the other areas In the State, 
save two.* 

That a constitutional right Is Involved Is clear. Article I, section 2 of the U.S. 
Constitution, ''that Representatives be chosen 'by the people of the several States' 
means that as nearly as is practicable one man's vote in a congressional election 
is to be worth as much as another's."" The intervening defendant professes to 
find In Wesherry a "strange inconsistency." If the clause above quoted, we are 
told, "means what It says, then raw population statistics are Irrelevant" and 
"voting population" becomes relevant. [All emphasis In original.] To make 
his point, intervening defendant cities the vote for secretary of state In Wayne 
County In 19(52. Just why this official's vote was selected, among the host of 
others running, including a Governor, does not appear. Or why registered voters 
were not used, or persons over 21 eligible to vote. Each of such latter categories 
might find theoretical Justification. But we are a district court. We take 
Wesberry as our precedent. It is apparent from the majority opinion that this 
Issue had consideration In the Supreme Court in Wesberry, since Justice Harlan's 
dissenting opinion (n. 4) raises this precise question, "Is the number of voters or 
the number of inhabitant! controlling?" The answer, In our Judgment, Is found 
again and again in the Wesberry opinion, from the opening paragraph, referring 
to the 1960 census by districts and averages and referring to "this inequality of 
population," to the closing paragraph which speaks of "equal representation for 
equal numbers of people."   We find no Inconsistency In the opinion. 

In our consideration of this case, we start with the principle tliat the right of 
franchise Is "a fundamental political right, because preservative of all rights." * 
This being the case we do not equate the presumption of constitutionality In this 
situation to that employed In the general police power cases. Involving the regu- 
lation of health or morals, or tie fixing of guidelines for a State's experimenta- 
tions In matters of social welfare or economic controls. In these cases the States 
are proiierly given a wide latitude.' But where we are concerned with a basic 
constitutional right our requirements are infinitely more rigorous. Here the cloak 
of constitutionality is not loosely worn. There is little elbow room for freedom 
of movement. The fit must be precise. We do not experiment with freedom of 
speech, freedom of worship or freedom to vote. These are among the basic civil 
rights of man.   Of Skinner v. Oklahoma. 316 U.S. aXi, ,541 (1942). 

Plaintiff here has established that gross population inequities exist in the con- 
gressional districting of this State.   To us it is inexplicable, for example, that 

^Act 240. P.A. 1983. Mich. Stat. Ann. Cum. Sup. gee. 422, et seq. 
» Fourteenth District. 372.024 : 13th. 4,74.133. 
"Fifteenth District. 494.0B8 ; 11th district, 305.984 
'The index of representation Is the measure of a district's representation, relative to 

the Ideal. It Is determined b.v dlvidluR the averaRe population per district (411.790). by 
the actual population of the district under consideration. Thus the 15th district, wltli 
u population of 494 0(58. has an Index of representation of 411,790 divided hv 494.063. 
or 83.35 percent. The 14th district, with n population of 372,634 has an Index of repre- 
mentatlon of 110.51 percent. 

• Wetberry v. Bandert, 32 D.S.L. Week. 4142. 4143 (C.S. Feb. 17, 1964). 
" Tick Wo V. napkins, IIR U.S. 356. 370 (1886). 
'E.g., Railway Exprvstway Agency v. Heto York, 336 D.S. 106 (1S49). 
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there sbonld be a difference of almost a tinndred thousand people between the ad- 
jacent 13th and 14th Districts in Detroit. At this point the burden is upon the 
State to come fom-ard with some rational explanatJou for what has been done.' 
In reply we are told by the attorney general that he "has been unable to find any 
committee reports or legislative debates which reveal the specific causes or rea- 
sons which led to the formation of the congressional districts provided in Act 249 
and must forgo any factual presentation as to this aspect of the matter." 

The intervening defendant is but little more helpful. He argues principally the 
questions raised in footnote 4 to the dissenting opinion of Mr. Justice Harlan 
in Wesberry. However persuasive these considerations may have been in con- 
ference in the Supreme Court prior to the Court's vote on the case, they are of 
little help to a district court that is attempting to ai^ly the Wetbcrry decision, 
not to rehear it. 

Two arguments are suggested by intervening defendant in addition to Mr. Jus- 
tice Harlan's questions. He states, without documentation or proof of any kind, 
that the legislature tooii into account population trends in creating certain dis- 
tricts, and asks if the legislature were not "entitled to anticipate a further drop" 
in the population of some districts and further growth in others. The difficulty 
with the argument made is that it is totally devoid of any tie to the realities of 
the case at bar. No proofs are before us, merely questions and conclusions, all 
of which are disputed or denied by plaintiffs. Any districting, however dis- 
parate with respect to population, may conceivably be Justified by saying that 
the legislature expected the area to either shrink or to grow. If such a suggestion 
without more, suffices to justify gross tiopuiation disparities, then an easy answer 
to a constitutional denial has indeed been found. We do not intimate that popu- 
lation trends either are or are not significant and usable. But the difficulty in 
respect of their use is that a basic constitutional right may be lost to a specula- 
tive future event, and unequal trade at best and at worst a cynical deprivation. 
The proof of a "trend" must be compelling, immediate, and inescapable to Justify 
disfranchisement We find here, on the other hand, no proofs whatever. As a 
matter of fact the point is not raised in the intervening defendant's answer. 

The intervening defendant urges also that in construing Wesberry's "as merely 
as practicable" language, we should take into account that "if it appears to the 
court that the "fundamental goal" of the legislature and the Governor in the 
enactment of an apportionment statute was "equal representation for equal num- 
bers of people," then the courts stiould not substitute their judgment for that of 
these elected officials. What may seem clearly practicable to a 3-Judge court, or 
an 8-judge court, or a ©-judge court may not be realistically practicable for 144 
elected representatives of 8 million people." (Brief of intervening defendant, 
p. 15.) The point here, as made abundantly clear upon oral argument, is that if 
you can't get the votes for equal districts, you have done the best you can and the 
courts should stay out of It. This is a pre-Bakcr v. Carr,' Indeed pre-Brotcn v. 
Board of Education,'" argument.   It is self-answering. 

Finally, it Is urged to us that despite unexplained and apparently unexplain- 
able variations between districts of 10,000, 50,000, and even a 100,000," there 

'Mann v. Davit (E.D. Va. 1962), 21!) F. Supp. 577, 584: "PlalntiiTs here proved the 
Inequity of the allotment of reprei«entatlTes on the basU of population. Thereupon the 
buraen to adduce evidence of the presence of other factors which mlsht explain this 
disproportion passed to the defendants. Bnt none was forthcoming. If Indeed It was 
avallftble." 

See also. Maryland Citizeng Committee for Fair Congremiional Redl»tricting v. Tau-et 
CD. Md. 19841. 226 F. Snpp. 80. 81 : "In our view the burden rests Initially on the plaintiffs 
to show unconstltutlonallty. but when the mathematical Imbalance between districts Is 
of sufficient maenltnde tlie burden shifts to the defendants to Justify the disparity. 
Where the vote of a citizen In one district counts for sifrnlflcantly less than a vote In 
another district, as Is manifestly now the case In Maryland, the disproportion rebuts the 
presumption of the constitutionality of the statute and requires the State of show that 
there Is a rational basis for the disproportion." 

Cf., Bates v. lAttle Rock, 361 IJ.S. 516 (1960) : "Where there Is a sigrnlflcant encroach- 
ment upon personal liberty, the State must prevail only upon showing a subordinating 
Interest which Is compelling." 

•369 D.8. 186. 208 (1962). 
»347 V.S. 483 (1954). 
«E.g.,  15th District.  494.068; 11th District,  305.984.    The Intervening defendant ex- 

filalns the large 15th District figure by. in part, stating that an error In tabulating had 
Deluded In the 15th the city of Southgate, with a population of 29.404 persons. The error 

remains uncorrected at this time. As to the 11th District, the Intervening defendant points 
ont In a "practicability" argument, that It comprises the entire Ujmer Peninsula of 
Michigan, and only this area. Yet for some three decades the old ilth Congressional 
District (even before the Macklnac Bridge) spanned the straits and Included lands on 
both sides of It. Impracticability of Including land In the Lower Peninsula Is obviously 
not the answer. 
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Is, after all, an "average departure" of only 9.2 percent from equality. We do 
not propose to be drawn Into a sterile controversy over averages and percentages, 
whether 9 percent, 15 percent, or other. We do not measure constitutional rights 
In these terms. They set up wholly false standards. That the average man gets 
due process In our courts does not justify railroading some luckless scoundrel 
every now and then. Nor is it an answer to a charge of unconstitutional disf ran- 
chisement that only 10,000 people are deprived of their right to vote, this being 
but a small percentage of the entire voting population. These 10,000 have a 
right to vote equally with others, no matter what percentage of the total they 
comprise. We take this to be as clear as the proposition that none of our 
people can be denied their free right of worship no matter how small the sect, 
and that none of our people shall be deprived of their right of free speech, no 
matter how obnoxious to most of us their doctrines. 

The short of the matter is that a citizen can either vote equally with his 
peers or he cannot. If he cannot, and we find that he cannot with respect to 
congressional elections In Michigan, his constitutional rights have been abridged. 
The statute here complained of is unconstitutional. 

The constitutional guideline may be simply stated: the legislature may not 
"draw the lines of congressional districts In such a way as to give some voters 
a greater voice In choosing a Congressman than others." " A man's vote may 
not be taken from him. It may not \>e diluted or debased, nor, on the other hand, 
magnified nor enhanced. Our Constitution's "plain objective" Is that of making 
"equal representation for equal numbers of people the fundamental goal for 
the House of Representatives." " One factor and one alone Is controlling: the 
factor of population." It Is true that the Wesberry court speaks of one vote 
being "as nearly as practicable" worth that of another, but we do not see in 
these words an escape hatch for the reluctant. Nor in the caveat that the 
weight of votes need not be mathematically precise. What Is meant here is 
merely that the Ideal district lines enclosing mathematically equal areas of 
population may make minor departures here and there from such ideal. In ac- 
cordance with the needs of the .situation, and without "unnecessarily" (Wes- 
berry, p. 16) abridging the people's rights. But these are minor concessions 
to practicability, the avoidance of ideal mathematical precision, merely. They 
are the application in this field of the well-known de rainimis doctrine. Should 
the concessions made result in substantial (not minimal) and unnecessary in- 
equalities between the districts, the lines of unconstltutionallty will have been 
crossed. This concept of equality, which some profess to find so puzzling, is 
not an alien doctrine, newly imported to our shores. Long before Wesberry, -we 
knew of the doctrines of equal rights and opportunities, of equal treatment in our 
courts, and of equal schooling for our children. We need not exhaust the litany. 
If there Is one dominant social and political belief held by all our people, it is 
that we are both free and equal. Its implementation with respect to voting 
rights should present no insurmountable obstacles to those minded to pursue it. 

The matter of remedy remains. It is urged to us that It Is now too late for 
remedial action by the legislature In time for the forthcoming congressional 
elections and that our citizens must rest with their dlsfranchlsement until the 
elections In 1966, a period of over 2 .years.   This we cannot accept. 

Of course, as Judge Brown of the fifth circuit held for the court In Bush v. 
Martin ((S.D. Tex. 1963), 224 F. Supp. 499, aff'd and remanded, per curiam, sub. 
nom.) Martin et al. v. Bush, 32 U.S.L. Week S.ms (U.S. Mnr. 2, ifXyi). "the 
easy way out Is to take no action or formally defer action. But this court no 
less than the Supreme Court of the United States is charged with .serious obli- 
gations under article III of the Constitution and under the Implementing statutes 
of Congress to afford to litigaiit.s appropriate relief in vindication of constitu- 
tional and civil rights. We must, therefore, balance tlie relative advautagee, 
disadvantages, the relative injuries to the parties, and perhaps even more so to 
the whole State" (224 F. Supp. at .">13). 

UiKin balance, therefore, we have a deprivation of the cfinstltutional rights of 
thousands of our people, remedial by setting up districts of equal i>opulation. As 
again.st these interests, it is nrgefl to us that the matter is one of such extreme 
complexity that the legislature either cannot or will not act without delay, thus 
forcing the State Into undesirable elections at large. 

" Wpubfrry. supra, p. 13. 
" Wpsberry. supra, p. 17. 
" "It was population  whlcb was to be  the basis of the House  of  Representative. ' 

Wesberry, supra, p. 7. 
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The need for and propriety of Inunediate relief Is evident when consideration 
is given to the obvious ndvautage (1) to the jjeople of the State, whose interests 
are our primary concern, and who have a right to exjiect stability and continuity 
in the districts In which they reside, and in their representation in the Congress; 
(2) to the inciiml>ent Congressmen who are entitlefl to have a determination of 
their districts and a designation of the i>eople they are expecte<l to service; and 
(3) to those ijersons who may wish to become candidates for the oflBee of Con- 
gressman, who should not be exjiose*! to imminent prosiiective changes In district 
lines and constituencies. 

It is true, of course, that the legislature may refuse or neglect to amend the 
now-specified ctates for certain steps in the electoral process; it may refuse or 
neglect to reai>p<)rtion in accordance with the Constitution: or, having done so, 
it may refuse or neglect to give such reapportionment act the immediate effect 
it should have in OHier to insure to our i)eople the basic rights involved and 
avoid an election iit large. We do not assume that any of these refusals or 
neglects will take place, i)referrlng, rather, to assume that the legislature will 
act with alacrity once its constitutional duty is made clear to it. But should, 
regrettably, the legislature so fail the people, our duty bei'omes the greater, not 
the lesser. Under such circumstances, the "vindication of constitutional and 
civil rights," which it is our duty to sustain, can be neconiplishe<l only through 
the process of election at large, a procedure the choice of which will rest with 
the elected representatives of the people. 

We do not read the per curiani opinion in Martin v. Bttxh. supra, as a nation- 
wide directive to the district courts to leave things be. The district court 
opinion In Martin pointed out that under Texas law, reapportionment must be 
accomplished by February li, 1964. Yet the case in the Sui>renie Court was not 
reached and decided until a month after February 3, KKM ; namely, until March 2, 
1964. We do not see how the Supreme Court could, as it put the matter, "in 
the light of the present circumstances." have done other than remand with the 
instructions embodied in it. In our case, however, there is ample time to act, 
should the legislature he so minded, as we believe they -should be and are. 

The constitutional deprivation is clear and the legislative duty is manifest 
TALBOT SMITH, 

U.S. District Judge. 
STEPHBN   J.   ROTII, 

U.S. District Judge. 
Dated March 27.1004, Detroit, Mich. 

U.S. DiSTBICT COCBT FOB THK EASTERN DISTRICT OF MICHIGAN, SOUTIIEKN DIVI- 
SION—DONALD A. CALKINS AND KARL J. JACOBS, PLAINTIFFS, «. JAMES M. HARE. 

SECRETARY OF STATE FOB THE STATE OF MICHIGAN, DEFENDANT, AND ALVIN M. 
BENTI-EY, INTERVENING DEFENDANT 

(Civil action No. 22,720) 

O'Sulllvan. circuit judge, concurring In part. 
I concur In the view of my brothers of the majority that, in the light of 

Wesberry v. Sanders 376 U.S. 1, act 249 of the Public Acts of Michigan, session 
of 1963. violates article I. section 2 of the Constitution of the United States. It 
•will be sufficient for me now to say that I consider that the Wesberry case 
commands such a holding. 

I cannot, however, join my brothers in the remedy they choose to Implement 
our holding. Unable to persuade them to my position, I feel I should siieak 
separately. I would order the Michigan Legislature to reapiiortion, but would 
allow it adequate time in which to do so. Even though the pres.sure of time 
denies me opiwrtunity for careful and contemplative study and better composi- 
tion, I am constrained to now say why I do not join my brothers In the remetly 
they decree. In my view, the command they place upon the I^eglslature of 
Michigan and the election officials of Michigan is needlessly and dangerously 
precipitate. 

The decree they propose Impresses me as evidencing undue haste to place 
heavy burdens upon a branch of Michigan's government that Is entitled to the 
respect we would like to have accorded to us. As a court of equity we are not 
expected to, nor should we, be vindictive In the relief that we accord to litigants. 
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This action was originally commenced on June 29, 1962. We were asked to 
strike down the then Michigan congressional apportionment statute, and to is«:ae 
commands not unlike what my brethren have now decreed here. Petitioners' 
then request for an injunction was, however, closer to Imminent primary elec- 
tion dates than is the situation now before us. We refused to act without a 
longer time to consider the matter. The 1962 congressional elections then went 
ahead. Recognizing that a charge of unconstitutionality had been lodged against 
the then existing Congressional Apportionment Act, and aware of Baker v. Carr, 
369 U.S. 188, the Michigan Legislature set about, with study, legislative delibera- 
tion and partisan contesting to formulate a new apportionment of congressional 
districts. This was accomplished on June 13, 1963, by adoption of Act 249, now 
under attack. 

There has been no showing that In considering and ado(>ting this act, the Mich- 
igan Legislature was flouting law already announced or proceeding otherw^lse 
than within the then known "guidelines" as furnished by Baker v. Carr. It 
appears that except for making Michigan's Upper Peninsula a single congres- 
sional district and some mathematical errors in Wayne County, whatever de- 
partures there are in Act 249 from strict mathematical equality are within the 
limits then thought to be permissible by the American Political Science Associa- 
tion. The act thus constructed was promulgated on June 13, 1963. No attempt 
was then made to revive this litigation to charge that the new 1963 act was 
unconstitutional. This case remained dormant from July 10, 1962, until the 
Wesberry v. Banderg decision came down from the U.S. Supreme Court on Feb- 
ruary 17, 1964. On March 2, 1964, the plaintiffs here were given leave to amend 
their complaint to attack the 1963 act in the light of Wesberry. This Coart 
shortened the time ordinarily allowed to bring a cause to issue and trial and 
heard this case on March 23,1964. 

My brothers would now Issue a mandatory injunction under which the 110 
members of the Michigan House of Representatives and the 34 members of the 
Michigan Senate would have to (notwithstanding whatever other important 
problems of State government now occupy their time and abilities), proceed 
forthwith to construct a plan of apportionment suitable to us "or else." TTie 
"or else" is an election at large. We, however, furnish them no "guidelines"— 
a now much-used word in contemiKirnry judicial literature. We tell them only 
that they must insure that "as nearly as is practicable one man's vote in a 
congressional election is to be worth as much as another's."' A search for just 
what is "as nearly as is practicable" is presently taxing the minds of judges 
and professional political scientists.' Neither of the plaintiffs, political science 
professors, nor their knowledgeable counsel, have offered any guidelines that 
we could, through our decree, pass on to the nonprofessionals who make up our 
legislature. Thus, we hand them no small task to be accomplished, against an 
uncertain deadline.' This they mu.st do, lest we apply the lash of our judicial 
whip. My respect for the men who made up our State legislature forbids my 
placing them under such an interdiction without giving them an adequate oppor- 
tunity for orderly and deliberative legislative procedure. It Is unreal to expect 
sound legislation from a legislature thus proceeding In terrorem. 

Becoming restraint has always marked equity's employment of its extraor- 
dinary writs. There is nothing about the facts of this case that should, in 
my view, cast us in the role of avenging angels. The vice which we now find 
In act 249 is actually much less than what has been traditional in the great 
majority of the States of the Union in the many years that comprise the political 
history of Michigan * and the United States."   We now find errors in the practices 

• Literal, exact, and possible quick conformance to the 8n(r(re8ted formula could be 
accomplished with the help of n staff of surveyors and mathematicians. Nineteen districts 
of various sizes and shapes could be outlined so as to have 411,790 people contained within 
each district. All agree, however, that such a performance would not be practicable or 
desirable. 

• Distln^ished members of the Supreme Court of Michigan, with becoming deference, 
•wait the arrival of "guidelines" to help them resolve a somewhat allied problem. In 
Wesberry itself, the supreme court refrained from a definition of its own words, "as nearly 
as practicable." 

» We seem to have no exact Information of when the legislature must complete Its work. 
The Secretary of State's answer to the application for a preliminary injunction says that 
the earliest date on which he may give notice for the congreB.qlonal primary is May 5. next, 
and that he may defer such notice to June 5. 1964. We assume, too, that by basty revision 
of Michlean'K election laws some further time might be provided. 

• Michigan's apportionment during the time that Congress required equality of popula- 
tion in congressional districts contained larger departures than we deal with here. 

• See appendix, Wesberry against Sanders. 



CONGRESSIONAL  REDISTRICTING 116 

of such history. This fact, however, does not. In my view, compel us to com- 
mand almost instant action by the complex machinery of a State government 
lest the setting of tomorrow's sun leave unrepaired even one small error. I 
would be ill at ease In such an enterprise. 

We should never withhold our writs when serious damage would flow from 
such withholding, nor should we hesitate to command instant obedience when 
public good or private calls for it. But such is not the case before us. The uial- 
apportionments that were involved in the cases we follow, Wesberry v. Sanders 
and Martin v. Bush, were glaring in comparison to the act we now strike down.' 
Taking into account the imbalance that resulted from Michigan's Upper Penin- 
sula being given one Congressman and mathematical errors in Wayne County, 
the maximum disparity between the extremes under the act before us is 1.6 to 1. 
The average disparity runs about 1.092 to 1. I cannot believe that toleration of 
this disparity for a reasonable time would be a wrong commensurable within the 
burdens that the majority's writ would place on the Michigan Legislature. Like- 
wise, the immeasurable wrong to the voters of the entire State which would 
follow an order that the coming elections be at large, far outweighs quixotic and 
dramatic vindication of the hypothetical voter whose vote might be diluted to the 
extent of the above ratios.' 

New definitions and new guidelines have put the Federal courts Into position 
of unprecedented power over State legislatures. The respect that we owe to our 
coequals In the grand scheme of our Government suggests avoiding unseemly dis- 
plays of power or the flexing of our Judicial muscles. 

The landmark case of Baker v. Carr began its journey in the Federal courts 
sometime prior to July 31, 1&59. Since then it has been considered in decisions 
reported at 175 F. Supp. 649 (July 31, 1959) ; 179 F. Supp. 824 (Dec. 21, 1959) ; 
on the Supreme Court level as Baker v. Carr, 369 U.S. 186 (Mar. 26, 1962) ; and 
on remand at 206 F. Supp. 341 (Mar. 26, 1962) ; and on remand at 206 F. Supp. 
341 (June 22, 1962) ; and 222 F. Supp. 684 (Oct. 10, 1963). As of the date of the 
last decision, October 10, 1963, an acceptable reapportionment of the Tennessee 
Legislature had not been accomplished. But no elections at large hare been held 
in Tennessee. 

Baker v. Carr was first argued in the Supreme Court on April 19,1961, and was 
set for reargument on October 9, 1961. On March 26, 1962, the Supreme Court 
spoke Its views in some six separate opinions. Scholle v. Hare, 360 Mich. 1, began 
Its journey in the Michigan courts sometime prior to its first decision, expressed 
in five separate opinions on June 6, 1960. Upon remand, It was decided In July 
1962, through six separate opinions by the members of the court. Scholle v. Hare, 
387 Mich. 176. It still pends in the U.S. Supreme Court. Wesberry was first re- 
ported as Wesherry v. Vandiver, 206 F. Supp. 276, on June 20, 1962. It was 
reversed by the U.S. Supreme Court just short of 2 years later. Bush v. Martin,, 
224 F. Supp. 499 (affirmed by the Supreme Court on March 2, 1964) decided Octo- 
ber 19, 1963, gave the Texas Legislature until February 3, 1964, to reapportion. 
Such order was stayed, pending appeal, by Mr. Justice Hugo Black, and such stay 
continues in force. At this writing, we do not know what the Texas district court 
will ultimately do. 

Thus are exposed the complex questions of apportionment and the time taken 
by learned judges to come near to a final resolution of them. The writ which 
my brothers employ will give the sharply divided Michigan Legislature from now, 
March 26, to sometime in June, to come to a common definition of, "as nearly as 
practicable" and to construct a plan of apportionment that will be approved by 
the majority or, more likely, two-thirds, of the members of both Houses. The 
forbearance that I recommend has been In practice in most of the Federal courts 
which were faced with the situation here involved.*   It may be argued that now 

* In Wesberrf, the range from the most to the least populous district was from 823.680 
to 272,164.     In Martin v. Bunk, these figures were 951,!527 to 216.871. 

' No one. In this lawsuit, hns attempted a projection to demonstrate that Mlchignn's 
congressional delegation would be substantially different under a hastily reconstructed 
apportionment statute from what It would be under act 249. 

* Baker v. Carr, 206 F. Supp. 341  (M.D. Tenn., 1962) ; itorytand Committee v. Tatce», 
 F. Supp. (— Md., Mar. 21, 1964) ; Witcontin T. Zimmerman, 209 F. Siipp. 183, 
S8. 189  (W.O. WIs.. 1962) : Xebratko League of Municipalities v. Marih, 209 F. Supp. 

189. 195. 193 (D. Nebr.. 1932) ; LUco v. McXichoh, 208 F. Supp. 471, 478, 479 (D. Colo., 
1962) ; Mots v. Burkhart, 207 F. Supp. 835, 898 (W.D. Okla.. 1962). 

It might be suggested that If a stay Is In order, application therefor can be made to 
the U.S. Supreme Court. I think we are sufficiently Informed to determine this on our 
own, without adding to the now adequate burdens of that Court and Its members. 

CLirroRD O'SDLLIVAN, U.S. Circuit Judge. 
Dated: Port Huron, Mich., Mar. 36.1964. 
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there Is a clear standard, but the debate as to what Is "as near as practicable" 
continues. 

I would in this case make a finding that act 249, P.A., 1963, Is unconstitutional, 
but would stay final judgment until the Michigan Legislature has had proper 
time to reapportion to conform to Wesberry or any other more definitive decision 
that may soon be forthcoming from the U.S. Supreme Court. I would allow the 
1964 congressional elections to be conducted under the present law. Such for- 
bearance would In no event, however, extend beyond such time as we consider 
esential In order to Insure the holding of the 1966 congressional elections under 
an apjx)rtionment plan acceptable to us. It might be, notwith.standing our for- 
bearance, that the Michigan Legislature, advised of our holding that act 249 is 
Invalid, will be able to enact a new statute in time for the 1964 elections. I 
would, however, leave that In their hands. 

Unlike the three-Judge courts in other States, including Maryland, Texas, 
Kansas, Indiana, Idaho, Colorado, et cetera, the Michigan three-judge court re- 
fused to stay its proceedings so as not to affect the VdM elections and, under 
pressure, the Michigan Legislature adopted a new congressional districting 
statute, act 282 of the Public Acts of 1964, signed by Govertror Romney on June 
11, 1964. The legislature was unable to muster the two-thirds vote required by 
the Michigan Constitution to give the statute immediate effect. 

1 desire to comment briefly on the manner in which the Michigan litigation was 
conducted. The defendant, Secretary of State James M. Hare, and the attorney 
general of the State of Michigan, Frank J. Kelly, in what I consider a flagrant 
disregard of their official duties and responsibilities as officers of the State of 
Michigan, In effect confessed judgment and failed to defend the State and Its 
8 million inhabitants, and the only contest was provided by the Intervenor, 
Alvin M. Bentley and hia attorney, Richard C. van Duren. Even this defense, 
however, was .somewhat less vigorous than might be expected and seemed to be 
Involved in political considerations such as periietnating pressure on the Michigan 
Legislature to pass a new congressional districting law, rather than the forceful 
and effective defense of the case. 

As a Congressman, and one who was concerned about this historic develop- 
ment in relations between the Federal judiciary and the House of Representa- 
tives, I urged at all times that the case be defended vigorously. Including the 
prompt and timely filing of a motion for rehearing and the taking of testimony 
to enlighten the court as to the consequences of Its decision upon the conduct 
of the 1064 election in Michigan. Unfortunately, from my point of view, this 
recommendation was not followed, no motion for rehearing was made by the 
Intervenor, although a prosiiectlve candidate for Congress sought to Intervene 
and move for a rehearing, which motion was denied. 

Intervenor Bentley did file claim of appeal within 30 days of the Good Friday 
decision and subsequently made a motion before the three-judge Federal district 
court for a stay of its decree which was forthwith denied by a 2-to-l decision. 
As far as I know, there are no plans to perfect the appeal in the light of the new 
statute pas.sed by Michigan. 

Mr. Speaker, last Monday, the Court in a series of decisions involving l^s- 
lative bodies of six States. In effect held as unconstitutional under the equal 
protection clause of the 14th amendment and State .srtatute regarding districts 
of the State legislatures which failed to conform to the one-man, one-vote prin- 
ciple, not only for the more numerous bodies of State legislatures, but for the 
so-called upper houses as well. 

Mr. WAOOONNER. Mr. Speaker, will the gentleman yield? 
Mr. MEADEB. I yield to the gentleman from Louisiana. 
Mr. WAGGON NEB. I wonder if the gentleman feels that under the application 

of this same principle the Court might be Inclined in future times to rule that 
the U.S. Senate would be subjected to the same provisions. 

Mr. MEADEB. Far be it from me to attempt to predict what the present Supreme 
Court will do, but I would say that would l>e a little diflScult for them to declare 
the U.S. Senate unconstitutional since it is expressly provided in the Constitution 
Itself. 

Mr. WAOOONNER. Having a Court that from time to time tends to ignore the 
Constitution, then It would not appear to me It would be too far-fetched. 

I should like to commend the gentleman on the work he has done In this 
behalf toward trying to limit the powers of the Court and remove them from 
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this field of reapportionment. I thing he has done a tremendous job. I believe 
the problem we face here la trying to quit each of us having our own way as to 
how to curb the powers of the Court, and let us compromise a few of the plans 
we have and finally do something about curbing the power of the Court and 
remove them from this field of reapportionment. 

Mr. MEADEB. I know the gentleman Is probably aware that in my bill, which 
I will discuss in a little more detail later on, I do provide for the withdrawing of 
Jurisdiction of the lower Federal courts and the appellate jurisdiction of the 
Supreme Court in matters relating to congressional district legislation. I do 
not deal with the districts of State legislatures in this legislation because I think 
it would be inappropriate to do so. Others, however, have introduced bills, and 
I may myself introduce a bill, withdrawing the jurisdiction of the Federal dis- 
trict courts and the appellate jurisdiction of the Supreme Court in all matters 
relating to the establishment of districts for State legislatures. Such legislation 
is pending. I know of no intention on the part of the Judiciary Committee to 
hold hearings on that legislation, yet an executive session with respect to con- 
gressional districts is now pending. Hearings have been completed. The record 
will be completed when I insert this material I am presenting on the floor here 
today. The committee will probably act on the bill on Wednesday; at least, they 
will consider it on Wednesday. 

Mr. WAOOONNEE. I thank the gentleman for yielding. 
Mr. MEADER. I thank the gentleman for his contribution. 
While considerations are different with respect to State legislatures and the 

Federal judiciary on the one hand, and the Federal judiciary and the U.S. House 
of Representatives on the other, in the Weabcrry case, the Court interpreted 
article 1, section 2 of the Constitution providing for the election of Representa- 
tives by the people, to likewise require, with respect to the election of House 
Members, the one-man, one-vote principle. Prof. Alfred de Grazia, professor of 
political science at New York University, wrote in February of 1963 for the 
American Enterprise Institute, a book entitled "Apportionment and Representa- 
tive Government." In this book. Professor de Grazia, with inexorable logic 
decimated the one-man, one-vote theory of legislative districting. 

I requested Professor de Grazia to comment on certain bills providing for 
establishing criteria for congressional districts and received from him a letter 
dated March 31,1964, which reads as follows : 

NEW YOEK UNIVERSITY, 
GRADUATE SCHOOL OF ARTS AND SCIENCE, 

New York, N.Y., March SI, 1961 
Hon. GEORGE MEADER, 
Bouse of Representatives, 
The Capitol, Washington,D.C. 

DEAR CONGRESSMAN MEADER: Thank you for sending me copies of H.R. 10181, 
H.R. 2835. H.R. 1128, H.R. 689, and H.R. 7.343, all of which provide for the appor- 
tionment of congressional seats within States and all of which are attempts to 
Introduce some rationality into a confused situation created by the Supreme 
Court In the Baker and Wesberry cases. 

Frankly, I do not see much hope in any method of response to the Supreme 
Court except a ijolitical one. The Court has so forcibly twisted the principles of 
separation of powers, the Federal system, and the rule of law that discussion 
within the framework of constitutional law. historical jurisjjrudence, sociological 
Jurisprudence, the principle of state decisls or any other logical system is useless. 
In addition, the Court has made almost all experimentation with iniprove<l forms 
of representation practically illegal. Any rea.soned approach to a .solution on 
apportionment In State or Nation Is rapidly becoming impossible. 

The only alternative to surrender is legislative action by Congress. This 
could take the form of (1) seeking to amend the Constitution to remove appor- 
tionment questions from court pivrview. or (2) determining a formula for con- 
gres.sional apportionment and admitting to Congress only such persons as are 
elected by this method and by no other method, whether court endor.sed or not. 

As an instance of .such a formula. I would suggest the following: That candi- 
dates elected to the Hou.se of Representatives from the several States would be 
admitted to the House only upon demonstrating that their individual constitu- 
encies did not vary in population more than 20 percent from the average of 
districts In the State (computed on the ha.sis of the census preceding the session 
of Congress), provided, however, that candidates from multimember districts 
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be grouped together and the total population of their district be used for the 
purpose of qualifying hereunder, and provided furthermore that the deviation 
of 20 percent may be extended to 30 percent whenever the cause of the additional 
deviation is reasonably attributable to an attempt to make constituency lines con- 
form to metropolitan districts, counties, economic regions, and other natural 
boundaries. 

The question of denial of admission to any candidates under this law will be 
voted upon by the whole House at the beginning of each session without debate, 
and, if affirmed, the State(s) involved will be notified and requested to reappor- 
tion the State and hold a special election In the constituency under the new 
apportionment moat closely corresponding in population to the one denied 
representation under the old apportionment within 90 days, placing the denied 
candidate first in line on the ballot. 

I doubt seriously the resolve of many Congressmen In respect to the issues 
of apportionment. They do not see the dangers inherent in the Court's arrogation 
of powers in this area. Therefore they cannot make the necessary moves against 
those dangers. Etched in the recent decision of the Supreme Court is the fall 
of the legislative system of government. 

Sincerely yours, 
ALFRED DE GRAZIA. 

Profensor of Social Theory. 
The American Enterprise Institute had also requested Prof. Howard Penni- 

man. of Georgetown University, to make a study of the legal aspects of legisla- 
tive districting and, at my request, the American Enterprise Institute forwarded 
to me a brief statement by Professor Penniman on the problem of redistricting, 
the text of which is as follows: 

AMERICAN ENTERPRISE INSTITUTB, 
Wiuhinffton, D.C., April 10,1964. 

Hon. GEOROE MEADER, 
House of Representatives, 
Washington, D.O. 

SIR : Prof. Howard Penniman has requested that the enclosed memorandum on 
"The Problem of Redistricting" be forwarded to you. 

Sincerely yours, 
THOMAS F. JOHNSON. 

THE PROBI-EM or REDTSTRICTING 

Now that the Court has spoken, it is clear that Congress will have to act with 
respect to redistricting in order to prevent further incursions by the Court into 
the legislative realm. 

In many respects it is unfortunate that discussions of districting both inside 
and outside the Court have tended to be tied in with the slogan "one man, one 
vote." It may have been useful for organizing laymen, but it is too bad that 
professionals in the field have sometimes apparently tteen misled by its simplicity. 

Everyone, or at least nearly everyone, surely has always believed that "all 
things being equal," it would be desirable to have congressional districts of roughly 
similar iwpulatlon. The use of the slogan, however, has tended to suggest that 
equality of district size somehow assures equality of representation for the indi- 
vidual voter.   This Is clearly not true. 

We may take, for example, a city of 300,000 like-minded people and add to It 
12.5,000 from a neighboring district which has been too large, having, let us say. 
a population of 5.W,000. Have we, by moving the 123,000 people into a smaller 
district, actually increased their voting power? Or have we in reality largely 
dl-'franchised them by making them a permanent minority? Examples abound 
where snch fwrmanent minorities have been created and where, therefore, the 
voter has little or no influence on the outcome of the elections. 

If we wish to create something like equality, we might want to so organize the 
voting pattern that it i)rovides normally about a .52-4S percent margin of Demo- 
crats in Congress. This at least, seems to be about the normal voting margin 
in congres-sional elections. The only way that is available to make sure of 
absolute equallt.v of representation, however, would mean creating an electoral 
system which has traditionally been abhorrent to Americans. In other words. 
It would require setting up some .system of proportional representation with the 
parties, providing long lists of potential Congressmen in the order of the party's 
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choice. Obvionsly, Americans do not want such an arrangement since they view 
their Congressmen as more or less personal representatives of the citizens of a 
district 

In line with the American tradition, therefore, we must retain the district 
system and keep the control of the districts as close as possible to the people and 
at the same time attempt within these limitations to secure roughly the same 
ratio of party strength among Congressmen as among the actual voters. This 
means establishing the districts by the legislatures and not by the courts. 

In the immediate future, the lower courts should follow the example of the 
coinrts in Maryland and Texas. This means that they should refrain from re- 
dlstricting prior to the 1964 election and also should refuse to order elections at 
large. They should follow this course of action because prior to any court action 
there should be time enough allowed for Congress and the State legislatures to act 

The courts should refuse to require at-large elections because in many States 
the requirement of an at-large election merely rewards the delinquent legislative 
majority of a State for its very delinquency. In other words, in a State that 
has as much as a 55-45 margin among the voters, the legislature is almost cer- 
tainly controlled by the 55 percent, but an at-large election would probably mean 
that ail or nearly all the Congressmen would come from the majority party. 
Thus, for example, in Texas or in Maryland an at-large election would have 
wiped out any Republican representation, while an at-large election in Kansas or 
Iowa would prevent Democratic representation in the Congress. 

Nor would the matter be any better in closely contested States lilie Illinois or 
New Tork. There, the two parties might be represented in the Congress, but 
Congressmen representing particular minorities might be defeated. In other 
words, in Illinois it is quite possible that an at-large election would assure the 
defeat of William Dawson, whereas in his own district Mr. Dawson receives one 
of the largest majorities of any Member of the House. In New York the same 
thing might be true In the case of Congressman Adam Clayton Powell. 

Without attempting to write a law, still I might suggest some guidelines which 
would be useful in congressional preparation of legislation. 

1. Congress should, of course, provide once more for the creation of "compact" 
and "contiguous" districts, as liad been required by law prior to the 1029 Reap- 
portlonment Act 

2. Where there is a serious imbalance State legislatures should be required to 
redlstrict during the next regular session of the legislature. In the future they 
should be required to redlstrict, when necessary, during the first regular session 
following a decennial census. 

3. In the establishment of districts, the State legislature should be instructed 
to keep the districts within 15 to 20 percent of the average for ail the districts 
in the State. 

4. Existing boundries of counties, cities, towns, and so on should be main- 
tained wherever possible. Counties and cities should l)e divided only if more 
than one district is to be drawn from that jurisdiction. 

5. As nearly as possible, the present congressional district lines should be 
maintained. 

6. As nearly as possible, the partl.san strength of the two parties should be 
reflected in the estimated outcome of the elections. (It is recognized that State 
legislatures will always act in a partisan manner, but it is preferable that the 
partisanship be on the part of those who are elected rather than on the part of 
courts. For the latter to get into partisan activities would be dangerous to the 
very system Itself.) 

7. After action by the legislature, the proposed districts should be forwarded 
to the House of Representatives, which in 30 days could act to negate the decision 
of the State legi.slature if it felt that the districts did not comply with the stand- 
ards laid down in the Reapportlonment Act. Failure of Congress to act nega- 
tively would be taken as approval of the districts as set forth in the State legis- 
latures.    In any event would no appeal need to go to the courts. 

In the event the State legislatures failed to redlstrict when population changes 
made such redistricting necessary, the House of Representatives still would retain 
the authority to refuse to seat persons elected from that State until such time as 
acceptable redistricting had taken place. 

Legi.<!latlon following generally these guidelines would be within the letter and 
the spirit of the Constitution. It would retain control where the Constitution 
originally put it: in the hands of the legi.slature and the Congress—the legislatures 
because this was where it was Initially placed, and the House of Representatives 
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because the Constitution has prorided that each House shall be the judge of its 
own Members. It would likewise increase the probability not only of numerical 
equality among the districts but also Improve the chances of a similar ratio 
between voters and their elected representatives. Finally, and perhaps most im- 
portant, it would retain the political power where it should be; namely, in the 
hands of the political branches of the government—the Congress and the State 
legislatures. 

Mr. Speaker, I would like to say a few words about the provisions of my bill, 
H.K. 11650. 

With respect to the criteria for establishing congressional districts, there are 
only two major differences between my bill and the Celler bill: First, my bill 
provides that congressional districts "shall have boundaries which to the extent 
practicable coincide with boundaries of local units of government," and, second, 
instead of the 15-percent variation from the average population in districts, my 
bill provides for 20 percent. 

I believe the gentleman from New York [Mr. Celler] has indicated that he is 
agreeable to the provision regarding boundaries of local units of government. 
From the point of view of the identity of a community and its economic, social, 
and political Interests, and from the point of view of facilitating the conduct of 
elections, this standard is highly desirable. Geographical factors, plus tradition 
and historical development of centers of population provide important influences 
on the character of a community which should be recognized in any representa- 
tive system through which national policies are adopted. 

The greater latitude provided in my bill with respect to the population differ- 
ential would facilitate complying with the standard of recognition of boundaries 
of local units of government and should not be regarded as too great a variation 
in populations of congressional districts, since the testimony In our committee's 
record shows that in the apportionlueht of the number of Members of Congress 
among the several States there is a discrepancy in population of congressional 
districts approximately 18 percent above and 26 percent below the average. 

Probably the most novel feature of my bill is the provision of a mechanism for 
the House of Representatives itself to establish congressional districts in those 
States which fail within a reasonable time to create districts according to the 
criteria the bill sets forth. This idea was first suggested to the committee by the 
Honorable John P. Saylor. Representative from the State of Pennsylvania, in 
testimony before the committee. The provisions liave been worked out very 
carefully with the help of the minority counsel of the Judiciary Committee, Mr. 
William Copenhaver. and the legislative coun.sel of the House of Representatives. 

It is founded, of course, upon the legislative powers vested in the Congress and 
on article I. section .5. which reads as follows: 

"Each House shall be the judge of the elections, returns, and qualifications of 
its own Members." 

Perhaps the most imix>rtant feature of my bill which differs widely from the 
Celler bill, is the provision withdrawing jurisdiction of the Federal courts and 
the appellate jurisdiction of the Supreme Court in congressional districting liti- 
gation. 

Nothing, of course, is said about litigation in State courts which, of course, 
would be beyond the reach of Congress to affect. 

The Celler bill, in contrast, expres.sly vests in the Federal district courts, Juris- 
diction to determine in litigation whether or not the criteria contained in the 
l)ill have been met by the State legislatures. 

It is undoubtedly within our jiower under article III, section 2, clause 2 of 
the Con.stitution, to make exceptions and regulate the appellate jurisdiction of the 
Supreme Court. The inferior Federal courts are creatures of the Congress— 
article III section 1. 

Mr. Speaker, it is my hope that when Subcommittee No. 5 of the Judiciary 
Committee meets on Wednesday, It will substitute my bill for the Celler bill and 
reiK)rt it to the full committee. Under the recent decision of the Supreme Court, 
based upon the 1-man, 1-vote theory, every one of the .W States will be affected 
and time is of the essence if the Congress is i)roperIy to discharge its function 
and to preserve its prerogatives from judicial usurpation. I hope this bill will 
become law in this session of Congress. 

Mr. ROGERS of Colorado. Mr. Speaker, will the gentleman yield? 
Mr. MEADER. I am delighted to yield t.o my colleague on the Judiciary Commit- 

tee, the gentleman from Colorado [Mr. Rogers]. 
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Mr. RooEKS of Colorado. I thank the gentleman for directing our attention to 
tbls Important question. I note that the gentleman has outlined his hill. H.R 
11650. He has previously pointed out the dififerences. in some respects, as com- 
pared to the bill of our chairman, the gentleman from New York [Mr. Celler], 
the main portion being on page 2. section 2, under subparagraph (3). 

The language in the gentleman's bill states: 
"(3) shall have boundaries which to the extent practicable coincide with 

boundaries of local units of government, and 
"(4) shall have contained in the preceding decennial census a number of per- 

sons not more than 120 per centum nor less than 80 per centum of the number of 
persons in the State divided by the number of Representatives to which the State 
ts entitled." 

I take it from that language that the gentleman's first objective relates to a 
governmental unit. It so happens that in my State, In my district, there is a 
combined county government and city government, in what we call the city and 
county of Denver. That is a local unit of government which is unique, and dif- 
ferent from any other county In the State. 

With a State average of about 438,000 per district in 1960, for population, there 
were 493.000-plus in my district. Perhaps the variation allowed, of from 120 to 
80 i)ercent, would bring us within the census of 1960. My question is: If there 
should be a variation in the 1970 census, in excess of 120 percent, then could my 
legislature still say that the local unit of government, which constitutes the First 
Ck)ngressional District, would continue to be such even though It might vary a 
little more than 120 percent ? 

Mr. MGADER. Well, we dealt with this problem In the committee, as the gentle- 
man will recall, and it .seemed that we had to have that phrase In there, "to the 
extent practicable," becau.se if it were hard and fast-, you might have conflicting 
criteria. As the gentleman probably realizes, if the State .should, for instance. In 
your case, provide for a congressional district for the cit.v and county of Denver, 
Colo., even though its population exceeded the 120-percent figure, there would still 
have to be action taken by the House of Representatives to overturn that provision 
by the State legislature. We would have to make n finding here in the House 
that their plan did not meet the criteria established in this bill. I would think 
there would he some kind of leeway there for the House of Representatives to 
refrain from taking action if the failure to meet the criteria were of a minor 
character. 

Mr. ROGERS of Colorado. Now, my State legislature did apportion the congres- 
sional districts ba.sed upon the 1960 census. My district had 493.000. They in- 
creased the Fourth District until it had 408,000, so you have a difference of about 
85,000 between the two. If you put it on a 20-percent variation, perhaps it 
would meet this standard, but anticipating the future, as the city and county of 
Denver grows, and if they have annexation, the population will no doubt be much 
greater in 1970, and it will still have a county unit Instead of a city and county 
together. Tour thought Is if that should arise in 1971 and the State Legislature 
of Colorado has not taken any action, then this committee provided herein 
should make a recommendation as to whether or not that is a fair apportionment, 
and if they arrived at a conclusion that it was a fair apportionment, then, if we 
adopted it, the congressional district could remain. Would that be accomplished 
nnder your legislation ?' 

Mr. MEADER. Section 3 of the bill .says : 
"The House of Representatives shall conduct investigations with respect to 

the boundaries of congressional districts. If the House finds that the con- 
gressional districts of any State do not meet the requirements of section 2(a), 
the House shall declare such finding in a House resolution. The Clerk of the 
House shall notify the Governor of such State of the adoption of such resolution." 

The reason why I answered the gentleman's question the way I did before is 
that it takes affirmative action on the part of the House to overturn any exist- 
ing congressional district patterns In any State. The House itself, after debate. 
If they found that the deviation was of a minor character from the criteria, 
might refrain from taking action. It would be a decision for the Members of 
the House to make. 

Mr. ROGERS of Colorado. But It would take aflSrmatlve action by the House 
of Representatives pursuant to section 3 of your bill? 

Mr. MEADER. That is right. 
Mr. ROGERS of Colorado. Before the legislature of my State would be required 

to comply with the finding of this commission.   Is that your position? 
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Mr. MEADEB. It would take affirmative action by the House of Representatives 
before any effect upon existing State patterns of congressional districts could 
be felt. Unless the House of Representatives did something, whatever the law 
was regarding congressional districts within the State would remain that way. 

Mr. ROGERS of Colorado. It would remain that way? 
Mr. MEADEE. That is right. 
Mr. RoQERS of Colorado. Now, you and I recognize that one of the reasons 

that the Supreme Court took jurisdiction in Wesberry v. Sanders, which is a 
Georgia case, is because there was a great disproportion of population In congres- 
sional districts. As least one of the rights they asserted was that when Congress 
in 1929 passed this legislation, that in actuality the State of Georgia was not 
complying with so-called statutes that we pas.sed in 1020. 

If the gentleman's bill were passed and jurisdiction were taken from the 
district court and from the Supreme Court, could the gentleman envision that 
this House of Representatives would in the future continue to apportion repre- 
sentation in the respective States as nearly as possible to population, as nearly 
as possible to compact and contiguous territory, and. as nearly as possible to 
local units of government? And does the gentleman feel that the House would 
measure up to its responsibility which is given them under the Constitu- 
tion and concerning which apparently they failed to act upon, which caused 
the Supreme Court to take its action In the case of Wenberry v. San^lers? What 
is the gentleman's thought as to whether, projecting this into the future, the 
House of Representatives would perform its duty under this proposal? 

Mr. MEADER. Of course, I cannot predict what any legislative boidy will do in 
the future. I will say this, that If there Is any concern about the autonomy of 
a legislative body. If there is any concern about the House of Representatives' 
maintaining its balance in our tripartite system of government, it will make 
certain that the courts do not Inject themselves into this matter which is so 
basic to the vitality and autonomy of a legislative body, namely : its composition; 
and I think there is plenty of Incentive for the House of Representatives to carry 
out its duties which are expressly and mandatorily Imposed upon it in section 3 
of this bill. 

Mr. ROGERS of Colorado. One other question, if I may. As the gentleman 
knows, the Supreme Court in Wesberry v. Sanders based part of its decision at 
least on article I, section 2 of the Constitution. Does the gentleman feel that 
if we enacted his proposal withdrawing jurisdiction from the district court and 
jurisdiction from the Supreme Court, that would prohibit them from accepting 
jurisdiction in the future? 

Mr. MEADEB. I should hope that the Court would recognize the act of 
Congress, that we were exercising power expressly vested In us in the Constitu- 
tion to regulate and make exceptions to the appellate jurisdiction of the Supreme 
Court and to do what we please with respect to the lower Federal courts that 
derive their power under article III, section 1, from the Congress. We have 
created all of them; we could abolish all of them, if we wanted to go that far. 
We have the power to do It. I would hope the Court would not attempt to get 
around any provision of this kind—I do not say they will not try. They have 
stretched some clauses of the Constitution so far that they are almost unrecog- 
nizable as having any legal foundation, in my judgment. But I cannot predict 
that they will not try to get around this withdrawal of jurisdiction. But I do 
not know what else there is for us to do. 

Mr. ROGERS of Colorado. I thank the gentleman for yielding to me. We know 
that this is a problem that the Congress should meet 

Mr. MEADER. I thank the gentleman. 
Mr. JENSEN. Mr. Speaker, will the gentleman yield? 
Mr. MEADER. I yield to the gentleman from Iowa. 
Mr. JENSEN. Mr. Speaker, I want to compliment the gentleman on his interest 

in these problems which are so vital to every American. I have read his bill 
with great Interest and understanding. While I am not a lawyer I have studied 
common law, quite religiously, during my younger years. I do know something 
about common law and jurisprudence. 

Mr. Speaker, the gentleman from Michigan who is now addressing the House 
from the floor is an able, conscientious member of the House Judiciary Com- 
mittee. He is known to be a very able constitutional lawyer. I commend him 
most highly for studying this entire matter relative to the Supreme Court 
ruling. 

Mr. Speaker, I am sure I speak for a great majority of the Members of this 
House when I say that we are not yet ready as representatives of the peoide 
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to give away the prerogatives which we have taken an oath to perform but which 
the recent Supreme Court ruling has indicated they are more able to perform 
than the representatives of the people. 

Mr. Speaker, I shall follow the gentleman in this great debate very carefully. 
I know that every Member of this House on either side of the aisle does ap- 
preciate the gentleman's great interest and his explanation of his bill and what 
the effect will be if made the law of the land. 

I thank the gentleman for yielding. 
Mr. MEAOEK. I tiiank the gentleman from Iowa very much for his contribution 

and his expression of his views on this most important matter. 
Mr. HuTCHiNsou. Mr. Speaker, will the gentleman yield? 
Mr. MEAOBB. I yield to my colleague the gentleman from Michigan [Mr. 

Hutchinson]. 
Mr. HincHiNSON. Mr. Speaker, I thank the gentleman for yielding. 
I want to commend the gentleman for bringing this very fundamental ques- 

tion to the attention of the House at this time because certainly if the power of 
the Ck>ngress in our system of the three coordinate branches of government is to 
be maintained it must assert some control at least over the composition of the 
House of Representatives. 

I note with approval the provision in the gentleman's bill which would with- 
draw from the Federal judiciary any Jurisdiction over apportionment cases in- 
sofar as the composition of the House of Representatives is concerned. 

I agree with the gentleman that at least in my opinion the Congress specifically 
has this power granted to it in the Constitution to limit the appellant Jurisdic- 
tion of the lower Federal courts which it has created. 

There is a problem in my opinion in section 5 of the gentleman's bill insofar 
as his bill specifically recogrnizes the retention of Judicial power in State courts. 

Now, permit me to pose this hypothetical situation to the gentleman in order 
to obtain his reaction. Suppose tiiat his bill should become law with the criteria 
which are set forth in here relative to a disparity of from 80 to 120 percent of a 
true ratio as being proper, and then suppose that a State court accepts Jurisdic- 
tion of the case Involving a congressional apix)rtionment system within a State 
and the State court says that In its opinion the congressional act is unconstitu- 
tional because it violates the standard set forth by the Supreme Court of the 
United States in the Georgia case which was recenly decided which stated that 
the Constitution requires an equal apportionment, as near as practicable? 

My question is this: Since the gentleman's bill does not foreclose all Judicial 
performances in this area, does he not yet leave the door open for a Judicial de- 
claration which, much as he and I might agree with the correctness of the de- 
cision, might judicially throw this whole act of his out the window? 

Mr. MEAOEB. It is true this bill does not withdraw Jurisdiction of State 
courts to entertain suits relating to congressional districting, yet I doubt we 
could do anything here in Congress to affect the powers of State courts other 
than this: 

Article VI, clause 2, provides: 
"This Constitution, and the Laws of the United States which shall be made 

In Pursuance thereof; and all treaties made, or which shall be made, under the 
Authority of the United States, shall lie the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding." 

So I am assuming that if this bill becomes law the State courts under article 
VI would be obliged to follow that law and apply it in any litigation which 
arose in the States. I would think it would be quite unlikely a State court would 
hold that this law would be unconstitutional. Of course, you cannot predict 
what any court will do with certainty, but I would not be too concerned that 
a State court in litigation would hold this law unconstitutional. 

Mr. HtJTCHiNBON. I would hope that the gentleman is right in his observa- 
tion ; but the basic question, it seems to me, and a very fundamental question 
that must be resolveil in this country before long. Is this one: whether or not 
some of the rights of citizens, the people, which are so political in character 
rather than legal in character, that .some way or other must be fotmd to remove 
the decisions of political matters from the Court. If we can somehow or other 
remove from the Court the making of iwlitlcal decisions, the deciding of political 
questions, is that not really the very basis of the problem tht somehow or other 
we have to face and meet ? 

Mr. MEADER. I cannot help but say that since the Baker v. Carr decision 
came down in March of 1962 I have been concerned about the Court's invading 
the legislative branch of the Government in thoee decisions.    The gentleman 
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and I apparently both agree with Justice Barian nnd Justice Frankfurter. 
Those are matters which are between the people and those they elect to repre- 
sent them in leRislative bodies in pt>lieyniaklnK. Whether you call it political 
or national policy or State policy, legislation, laying down the law, it is a matter 
between the legislative body and the people. The legislative body owes its 
allegiance to nobody but the people. The legislative branch is responsible to 
the people and to the Constitution. However, after the Baker and Weaberry 
decisions it comes under the dominion of the judicial branch of the Government. 
That is the danger I .saw when Baker v. Carr came down. The only way to 
protect ourselves from further invasion by the Federal judiciary is to withdraw 
the Court's jurisdiction, which we have the iwwer to do under the C/On.stltution. 

I do not believe that In any legislation we pass we could affect the jurisdiction 
of any State other than the limitations that are imposed upon States by our U.S. 
Constitution. I think that is a matter beyond our sphere of authority or juris- 
diction, just as I believe the Court by stretching some broad phrases, "Elected 
by the people," or "Equal protection of the laws," has stretched its authority as 
a part of the Federal Government beyond the proiier limits of Federal power. 

Mr. HuTCHiNsoN. The gentleman would agree that it would be within the 
power of the people of the States to withhold from the State courts jurisdiction 
over that matter? 

Mr. MEADEB. I would assume that would depend on the constitution of each 
State and the people's right to alter or amend their constitution. 

Mr. GBIFTIN. Mr. Si)eaker, will the gentleman yield? 
Mr. MEADER. I yield to the gentleman from Michigan. 
Mr. GRIFFIN. I, too, want to join my other colleagues on the floor in commend- 

ing the gentleman from Michigan for his study of this que.«tion and his able 
leadership in trying to lead the Supreme Court out of the political thicket into 
which it has ventured. 

I, too, have a question as to how effective we would be if we did try to withdraw 
this matter from the jurisdiction of the Supreme Court, although I would agree 
with the gentleman that section 2. article III, of the Constitution says very clearly 
that Congress can make such exceptions to the appellate jurisdiction. 

I also note, of course, that the Constitution speclflcally provides that the 
Supreme Court shall have original jurisdiction in any case in which a State is a 
party. Would it be a concern or a possibility that the effect of the gentleman's 
bill might be circumvented by actually making the State a party to the suit and 
bringing the question before the Supreme Court in that way? 

Mr. MEADER. The gentleman has raised a technical legal question which has 
been discussed not only with the minority counsel of the Judiciary Committee but 
also with a very well informed professor of law at the University of Michigan, 
Prof. Jerold Israel, who is teaching Federal procedure and constitutional law 
at the TTniverslty of Michigan and has been quite a .student of apportionment 
cases.   That very question was discussed with him not long ago. 

While it is a question that lawyers would argue about. I am not too fearful 
that anybody, such as our friends from Dearborn, Mr. Calkins and Mr. .Jacobs, 
are going to walk down here and start a case in the U.S. Supreme Court against 
the State of Michigan. First, of all. there is the question of sovereignty and the 
State's immunity from being sued against its will. Ordinarily in legislative dis- 
tricting cases the secretary of state is the defendant and the action is to enjoin 
him from carrying out duties vested in him by State law. In a sense, the State 
is a party there. Btit I do not think that is the situation in which the Supreme 
Court has original jurisdiction in cases in which the State is a party. It may 
relate to ca.ses where one State is .<!ning another State: that could have been in 
the minds of those who drafted the Constitution. I do not believe, and I think 
this was also Professor Israel's offhand opinion, that the original jurisdiction 
of the Supreme Court, where a State is a party, would be Included within the 
type of case challenging State laws on congressional districting or a State legis- 
lative body's districting. 

Mr. GRIFFIN. It is very obvious the gentleman has given this matter very deep 
and thorough study. I think the House is indebted to him. I especially com- 
mend him for imposing the standards for congressional di.^itricting and bringing 
forth this legislation which has been long overdue. We can, and we have a 
right to. criticize the Supreme Court for its decisions, but I also think that the 
Congress itself has been derelict in its respo7isibility for not moving earlier in 
setting up standards which were more meaningful, to which we could have 
pointed. 

I commend the gentleman for his leadership in this field. 
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Mr. MEADER. I tbank the gentleman for his contribution to this discussion 
which has been very, very useful. I hold no brief for the failure of Congress 
to take action except to say this—that probably there has not been a demand 
that the Congress take action until this rash of lawsuits broke out. You could 
also argue that we look upon this as a matter for the States themselves to 
decide. When we reapportioned the number of Representatives among the 
States according to the decennial census the Congress may have felt that we 
had discharged our responsibility and more or less looked to the States to meet 
their problems In complete freedom and using their own discretion, even if it 
meant that Representatives had to run at large, which has happened a few 
times, or that some Representatives might represent a particular congressional 
district while .some had to run at large. Whatever the wishes of the people of 
that State were. It might be out of Inaction or a lack of any drive for any 
action by the Congress or it may have been out of a desire on the part of the 
Congress not to invade areas of discretion which we believed were properly 
within the jurisdiction of tlie several States. 

Mr. Speaker. I thank all of my colleagues who have participated in this dls- 
cassion and I hope some action will come out of it. 

HOUSE OF REPRESENTATIVES, 
Washington, B.C., June 18, 1961,. 

DEAR COLLEAC.UE : The U.S. Supreme Court and lower Federal courts have as- 
serted dominion over Congress and State legislatures by undertaking to deter- 
mine the composition of legislative bodies. 

This unfounded assumption of authority by the Federal judiciary strains the 
equilibrium which holds together our unique tripartite system of government; 
disdains the comity through which alone the autonomous separate branches of 
government can function smoothly and effectively in concord; and jKwes the 
most serious threat to self-government by the people through elected representa- 
tives in the 175-year history of our Republic. 

In Baker v. Carr (369 U.S. 186), decided March 26, 1062, and Wesberry v. 
Sanders (376 U.S. 1), decided February 17, liXi4, the Supreme Court invaded the 
"political thicket." A rash of "citizens" suits, obviously well prepared and well 
flnaneed, erupted overnight. The unprepared, unorganized common ijeople were 
caught unaware and States now have litigation iieuding which threatens to 
undermine the whole electoral process and attacks popular determination of 
areas from which legislative representatives are chosen. 

What to do about it?   1 have prepared a bill (H.R. 11650) which will— 
1. Establish criteria for congressional districts. 
2. Allow State legislatures a reasonable time after apportionment of represent- 

atives among the several States after each decennial census to delineate con- 
gressional district boundaries according to those criteria. 

3. Provide a mechanism for review of State legislative action in congressional 
districting to determine whether the statutory criteria have been applied cor- 
rectly and to establish congressional district boundaries by congressional action 
In those States where State leKislative action has violated statutory criteria. 

4. Withdraw jurisdiction of lower Federal courts and the appellate jurisdiction 
of the U.S. Supreme Court in all legislative districting matters. 

This subject will be discussed at length on the floor of the House on Monday, 
June 22. 

It is my hope that other Members interested in this subject  (and all 435 
should be) will be pre.sent to the end that we may discuss my proposal and de- 
velop sui>port for its passage.   We, in Congress, can put an end to the intrusion 
of the judiciary into legislative processes. 

Sincerely, 
OEORGE MEADER. 

[B.H. 11650. 88th CoDK., 2d 8e88.1 

A BILL To Insure that congressional districts meet certain standards, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled. That this may be cited as "The Congressional 
Districting Act". 

SEC. 2. (a) Every State shall establish, for the Ninetieth and for each sub- 
sequent Congress, a nuntber of congressional districts equal to the number of 
Representatives apportioned to such State.   F^ach such district— 

(1) shall elect one Representative, 
36-008 O—64 9 
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(2) shall be composed of a compact and contlguoUK territory, 
(3) Hhall have boundaries which to the extent practicable coincide with 

boundaries of local units of wveniiu«nt. and 
(4) shall have contained In the preceding decennial census a number of 

Iiersons not more than 120 per centum nor less than 80 ijer centum of the 
number of iiersons in the State divided by the number of Representatives 
to which the State is entitled. 

(b) (1) Section 22 of the Act entitled "An Act to provide for the fifteenth and 
subsequent decennial censuses and to provide for apportionment of Representa- 
tives in Congress", approved June 18, 1929 (2 U.S.C. 2a(c)), is repealed. 

(2) Paragraph (1) of this subsection shall not take effect until noon on Janu- 
ary 3, 1967. 

SEC. 3. (a) The House of Representatives shall conduct investigations with 
resiiect to the boundaries of congressional districts. If the Hou.se finds that the 
congressional districts of any State do not meet the requirements of section 2(a). 
the Hou.se shall declare such finding in a House resolution. The Clerk of the 
Hou.se shall notify the Governor of such State of the adoption of such resolution. 

(b) If such State fails, within one hundred and eighty days jifter the passage of 
a resolution under section 3(a), to change the boundaries of such districts so 
that they conform to the requirements of .se<'tion 2(a), the House, by Hou.se reso- 
lution, shall prescribe the boundaries of such districts so that they conform to 
such requirements. A House resolution changing the boundaries of a congres- 
sional district in accordance with this subsection shall have the fall force and 
effect of law with resi)ect to elections to the first Congress beginning more than 
eight months after its approval. 

SEC. 4. (a) Clause 12 of rule XI of the Rules of the House of Representatives 
relating to matters within the jurisdiction of the Committee on the Judiciary is 
ainendwl by adding at the end thereof the following : 

" (t) INVESTIGATIONS AND REBOI.ITTIONS UNDER THE CONGRESSIONAL DISTRICTING 
ACT.—The conunlttee shall conduct investigations pursuant to secticm 3(a) of the 
Congressional Districting Act. In conducting .such investigations, the committee 
shall give notice to and hear all interested iiarties, and shall determine whether 
the districts being investigated conform to the requirements of section 2(a) of 
the Congressional Districting Act. If the committee finds that snch dLstricts do 
not so confoi-m. it shall reitort snch findings to the House, and shall report to the 
House a House resolution stating that the House finds that the boimdaries of 
such districts do not conform to .section 2(a) of the Congressional Districting 
Act. If the House api)roves such resolution and if the committee finds that the 
State has failed within one hundred and eighty days after passage of such reso- 
lution to change the boundaries of its congressional districts to conform to the 
requirements of .section 2(a) of the Congressional Districting Act, the committee 
shall, after holding such additional hearings as it deems necessary, report to the 
House a resolution prescribing the boundaries of snch districts in conformity 
with such requirements." 

(b) This section is enacted as an exercise of the rulemaking power of the 
House of Representatives with full recognition of the constitutional right of the 
House of Representatives to change the rule amended by this section at any time. 
In the same manner, and to the same extent as in the case of any other rule of 
the House of Representatives. 

SEC. 5. (a) Chapter a5 of title 28, United States Code, is amended by adding 
at the end thereof the following new section : 

"% 1361. Congressional districts 
"A district court shall not have jurisdiction of any action to enjoin, suspend, 

or modify the operation of any law or resolution respecting the boundaries of any 
district from which Representatives are elected to the Congress of the United 
States. 

(b) The table of contents of chapter S5 of title 28, United States Code, Is 
amended by adding at the end thereof the following: 
"l.'iBl. Conpresslonnl districts." 

SEC. 6. (a) Chapter 81 of title 28, United States Code, is amended by adding 
at the end thereof the following new section : 

"% 1239. Exception  to  appellate jurisdiction  in  cases inTolving congressional 
districts 

"The Supreme Court of the United States shall not have appellate juri.sdiction 
of any action to enjoin, suspend, or modify the operation of any law or resolu- 
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tion respecting the boundaries of any district from which Representatives are 
elected to the Congress of the United States." 

(b) The table of contents of chapter 81 of title 28, United States Code, is 
amended by adding at the end thereof the following: 
••1259. Exception  to appellate jurisdiction  In  cases Involving congreggional dUtricts." 

NATIONAL MUNICIPAL LEAGUE, 
Hew York, April 6,19€i. 

Mr. WlI-LIAM FOLET, 
Oeneral Countel, 
House Judiciary Committee, 
Washington, D.O. 

DEAR MR. FOLEY : In response to yonr request for suggestions on congressional 
districting, I wish to comment only on the subject of permissible population 
deviation. 

The National Municipal League has been the clearlnphouse for information on 
legislative apportionment and congressional redistricting for the past 2 years. 
I have been directing this service, providing basic Information both to State 
attorneys general defending present formulas and to the lawyers bringing suit 
challenging these formulas. 

In State laws and now in the proposed Federal legislation there is a tendency 
to set the outer limits of permissible deviation from the average far too high 
If population equity is the objective. For example, in New York State a 15-per- 
cent deviation from the average means that many districts vary by more than 
100,000. If, as the Supreme Court has said, the goal Is to achieve congressional 
districts where "as nearly as it is practicable, one man's vote in a congressional 
election is to be worth as much as another's," a (wpulntion deviation of 100,000 
is much too large. In New York, as in most States, the average district has 
at least .350,000 population. A five percent deviation would seem more reason- 
able, since that would allow a total 10 percent difference, or approximately 
35.000. 

Obviously, the population of the United States is going to continue its upward 
trend. The average size of congressional districts will reflect this growth. 
AVhile in some very rare instances it might be diflBcult (but not Impossible) to 
create districts today that vary not more than 35,000, each successive census will 
make the variation in numbers larger. Hence, a rea.sonably small percentage 
seems all the more desirable. 

We have noted that several bills propose the 10-percent overall deviation and 
would consider them more in keeping with the basic sentiment of the Supreme 
Court's ruling. Also, we heartily endorse the Inclusion of standards of com- 
pactness and contiguity in any legislation adopted by the Congress on this 
subject. 

Sincerely yours, 
WILLIAM J. D. BOTD, 

Senior Associate. 

NATIONAL MUNICIPAL LEAGUE, 
New York, April 15,1.964. 

COMPARATIVE DATA ON THE COMPOSITION OF STATE LEGISLATIVE DISTRICTS 

Here is the long promised final revision of comimrative data on State legis- 
lative districts. The delay has been due to the continued upheaval going on 
(several States still do not have their district lines established for the 1964 
elections). 

I had hoped to include a supplemental sheet giving all new apportionments to 
go into effect with the 1964 election. This is still not possible; therefore, we are 
sending material that deals only with what has been, namely, the legislative 
districts in effect during the 1!K).3 or 1964 legislative se.ssions. 

Once  the  legislatures   decide  exactly  what  is  what,  we  will  compile  the 
supplemental sheet and send it along.    In the meantime, thanks to those of you 
who have been so patient, having requested this information over 2 months ago. 

Sincerely yours, 
WILLIAM J. D. BOYD, 

Senior Associate. 
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COIXEOE OF WUXIAM  AND  MABT, 
MARSHALI^WYTHE SCHOOL OF LAW, 

WiUiamtburg, Va., March 11, J964. 
Subject: H.R. 2836, congreasional districts. 
COMMITTEE ON THE JUDICIARY, 
V.8. House of Representatives. 

HONORABLE SIRS : H.R. 2836 is a fine and important bill. 
I would like, however, to direct the attention of the committee to the perfect 

way to have the votes of the Representatives re8p<>nsive to the will of the 
people—weighted voting. If a State has a j)oi>ulation of 2 million and is entitled 
to 5 Representatives, let each Representative cast a vote, carried out to 2 
decimal points, proportionate to the percentage of 400,000 persons represented by 
him. 

I take it that under article I, section 2, and the 14th amendment, section 4, the 
Congress can prescril)e this upon either a National or a State-by-State basis. 

I am enclosing copy of my article, "Baker v. Varr and Minority Government in 
the United States," 3 William & Mary Law Review 282 (1962), discussing this 
somewhat further and presenting my ideas as to other ways in which our gov- 
ernmental systems fail to give effect to the will of the majority, which always 
means that our democratic processes are not functioning perfectly. I shall be 
glad to furnish additional copies of the article to the committee or to others 
who will put it to good use. 

Respectfully submitted. 
JOSEPH M. CORMACK, 

Professor of Law Emeritus. 
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BAKER V. CARR AND MINORITY 
GOVERNMENT IN THE UNITED STATES 

JOSEPH M. CORMACK* 

1.  Minority Rule Through Unequal Voting Distrias Abol- 
ished. 

Baker v. Carr' effects a fundamental change in our state and 
federal governmental systems. It will bring genuine democracy 
to the states in place of rural oligarchy, and will change the 
relation of the states to the federal government. The urban 
majority of the people of the states will be able to get greater 
sympathy, justice and effective help from their legislatures, and 
will feel less necessity to turn to the Washington government 
for the solution of their problems. 

This historic case, decided by the United States Supreme 
Court March 26, 1962, holds that under the equal protection 
clause of the fourteenth amendment a citizen of a state is 
entitled to vote, not just by dropping a piece of paper in a box, 
but by having his vote given reasonably equal weight with that 
of other citizens. The "political questions" doctrine, ^ that 
Such matters can not be passed upon judicially, is as dead as the 
concept of "matrimonial domicir'^ in divorce law,* and its 
demise here should be equally unlamented. 

The principles of the decision mean, specifically, that 
districts for the election of members of state legislatures and 
Congress are required to be reasonably equal in size as to popu- 
lation, and that divergencies in population will have to be upon 
a legally justifiable basis, not simply a desire to have the state 
governed by a minority of rural voters rather than by a ma- 

* LL.B., J.S.D., Professor of Law at the Marshall-Wythe School of Law, 
G>llege of William and Mary, Williamsburg, Virginia. 

1 82Sup. Ct. 691 (1962). 

^See, e.g. Colegrove v. Green, 328 U.S. 549  (1946). 

3 Based on Haddock v. Haddock, 201 U.S. 562 (1906). 

•Williams  V.  North Carolina, 317  U.S.  287   (1942)   and  325  U.S.  226 
(1945). 
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jority of the voters as a whole. While the use of criteria other 
than population is not prohibited, it may be confidently pre- 
diaed that the permitted total force of factors other than popu- 
lation will be relatively minor. 

How the requirement of reasonably equal districts is to be 
carried out, and how far districts will be permitted to vary, are 
not passed upon (the case is simply remanded to the district 
court). These, however, are simply matters of mechanics, and 
should create no difficulty. Particularly is this true when a 
simple remedy is available—weighted voting. A court should 
order that until such time as a reasonable system of apportion- 
ment is established each member of the offending body 
(Congressional districts being handled upon a state-by-state 
basis) shall cast a vote weighted in accordance with the number 
of those represented by him, preferably the number voting at 
the last general election. The member representing the 
smallest number will cast one vote, each of the others a vote 
proportionately higher, (carried out to two decimal points). In 
this scientific age it is a simple matter to have an electrical 
machine tabulate the totals almost instantaneously. 

Such a system will give perfect democratic government in 
this respect, and it is to be hoped that once such a system has 
been established no state (or the federal government) will 
desire to depart from it. The rural and isolated areas can then 
be given all the spokesmen they need (the loss of spokesmen 
having been used as an argument against reapportionment by 
population), without turning the state into a rural oligarchy. 
Setting up such a system will be simple for both the court and 
the legislature (or Congress), and will be relatively painless for 
the members already elected, in that no member will lose his 
seat. This possiblility has been at least a subconscious factor 
preventing redistricting. 

A great principle is involved. It seems unnecessary to do 
more than state that we believe in democracy, that demo- 
cratic government consists of rule by the majority of the 
people, and that in order to completely have such rule voters 
must be given votes of reasonably equal value. Any departure 
from equality is that much of a loss from the standpoint of 
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achieving perfect democratic representation.    The device of 
weighted voting would make any departure unnecessary. 

The nature, extent and seriousness of the problem of 
unequal distrias are matters of common knowledge, discussed 
in innumerable newspaper and magazine articles. It seems un- 
necessary to present statistics here. They are to be found in the 
opinions in the case. 

Mr. Justice Brennan wrote the opinion of the court, joined 
by five others, Mr. Justice Whittaker, presumably because of 
illness, not participating in the decision. Three other members 
of the majority, Mr. Justices Douglas, Clark and Stewart, 
wrote concurring opinions. The other members of the ma- 
jority were Mr. Chief Justice Warren and Mr. Justice Black. 
Justices Black and Douglas have long been in favor of judicial 
action against unequal apportionment. Justice Clark in his 
concurring opinion* joins them in this emphatically. 

Justice Brennan, in a painstaking opinion, speaking for the 
majority, discusses separately that the subject matter of the suit 
is within the jurisdiction of the federal courts,» that the parties 
plaintiff have standing to sue,^ and, finally, that "this challenge 
to an apportionment presents no nonjusticiable 'political 
question' ".» Technically the decision is limited to holding 
that "the complaint's allegations of a denial of equal protection 
present a justiciable constitutional cause of action upon which 
appellants are entitled to a trial and a decision"." However, as 
it is necessary, in order to state a cause of action, that faas be 
alleged which if established will cause relief to be granted, this 
is a decision on the merits in favor of the principle of equal 
proteaion. 

Justice Brennan takes great pains to limit the decision to 
rights under the equal protection clause, and to reject any pos- 

» Baker V. Carr, S2 Sup. Ct. 691. 733 (1962). 

« U. ai 700. 

T W. at 703. 

8 W. at 705. 

»W. at 720. 
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sible claims under the guaranty of a republican form of govern- 
ment in Article 4, Section 4, of the Constitution.'" He feels 
that such claims by their nature involve nonjusticiable political 
questions.'' While it does not seem to make any practical dif- 
ference upon which constitutional provision the result is based, 
it is difficult to agree with him in this. Since a republican form 
of government requires general representation of the people, 
rather than the government of professors suggested by Plato, 
any distinaion between the two constitutional provisions 
would seem to be a distinction without a difference. This is 
indicated by Justice Douglas.' ^ By his line of reasoning Jus- 
tice Brennan is able to avoid overruling Colegrove v. Green, •» 
the leading "political question" case, but it might have been 
better frankly to do so, regardless of differences in the pleadings 
in the two cases. At any rate that seems to be its practical po- 
sition. 

Mr. Justice Frankfurter, speaking for himself and for Mr. 
Justice Harlan, dissented. He feels that the case "is, in effect, a 
Guaranty Clause claim masquerading under a different label",' * 
and it is difficult to contradict him on this. He advances the 
time-honored "political question" reasoning. He is appalled 
by the difficulties of framing relief,'» and the possibilities of 
"friction and tension in federal-state relations".'» 

Justice Harlan added a dissenting opinion in which Justice 
Frankfurter joined. He feels that the problem of apportionment 
is by its nature wholly legislative, and he even takes the extreme 
position that it would be constitutional for a state to maintain 
"an electoral imbalance between its rural and urban population 
... to protect the state's agricultural interests from the sheer 
weight of numbers of those residing in its cities".'^   Such a 

10 W. at 706 and 715. 

Ii7<i. at 710. 

i2/</. at 723. 

>3 Colegrove v. Green, 328 U.S. 549 (1946). 

>< Baker v. Carr, 82 Sup. Ct. 691. 754 (1962). 

>5W. at 767 

16W. at768. 

17 U at 774. 
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position may be characterized as endorsement of a permanent 
legally irremediable rural oligarchy. He concludes with the 
observation that "continuing national respect for the Court's 
authority depends in large measure upon its wise exercise of 
self-restraint and discipline in constitutional adjudication". •« 

In conclusion, this great decision will in all probability re- 
sult in the removal of a great obstacle to the achievement of 
eflfective democratic government. This obstacle would not 
otherwise be susceptible to removal by legal means, in view of 
the general refusal of state legislatures and executives to re- 
apportion and in general what has been the failure of the courts 
to compel them to do so. 

This is a fitting time to examine our governmental processes 
in general, and see what obstacles to the achievement of truly 
democratic government will still persist. In the course of our 
future history all of these should eventually be removed. 

2.   Separation of Powers and Checks and Balances—Minority 
Rule Through Preventing Action. 

When a majority of the people for any reason is unable to 
take action which it desires, the minority opposed to change 
are governing'". Thus minority rule is more often negative 
than positive, election of the members of legislative bodies 
through unequal districts being an example of the latter. 
Either way, democratic government is not achieved. 

Throughout the history of this country the overwhelming 
majority of Americans have believed in democratic govern- 
ment, that is, majority rule. Its merits will be assumed, and 
not argued here. 

In our governmental systems, federal and state, checks and 
balances, designed to prevent hasty action, are a primary 
source of minority government. The traditional American 
separation of powers between the executive, legislative and 

18 Id. u 776. 

19 For a more comprehensive discussion see ELLIOTT, AMERICAN GOVERN- 
MENT AND MAJORITY RULE (1916). 
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judicial branches is the most important factor in establishing 
checks and balances. 

The objection to separation of powers, from the present 
standpoint, relates to that between the executive and the 
legislative. The judicial branch should be independent, and 
it never prevents the majority from taking action, except in 
the sense that compliance with the forms of procedure which 
have been set up is required. The exception includes the 
courts' application of constitutional limitations, which can be 
removed through amendment. 

Separation of powers arose out of the fear of kings, who 
those establishing this country had good reason to fear would 
arise here. The ideas of Aristotle and later thinkers, and un- 
happy experiences with colonial governors and legislatures, 
were contributing factors. It was therefore natural that the 
founders of our country should provide for separation of 
powers. One would feel that it was inevitable, but for the 
faa that four times during their deliberations they voted to 
have the President elected by the Congress, eventually reversing 
themselves. The states, with less reason, followed the example 
of separation set before them by the federal government. 

Our problems now are different, and obstacles to action by 
government are simply shackles upon ourselves. Another 
factor enters in to increase the importance of this, in that life 
and government then were infinitely more simple, and the 
times were correspondingly slow-moving. Dangers from 
delay did not occur to our forefathers. 

The separation is not complete, there are, for example, 
powers of veto and impeachment, and the supplying of money 
to the executive by the legislative, but these limitations do not 
change the basic situation. 

Today checks and balances have developed into a danger 
which should be removed. Caution is a fine quality, but is 
overdone when it invites paralysis. Now the executive head 
of a government should be eleaed by and responsible to the 
legislative branch. It is true that in general there have been no 
catastrophic results  from the separation of powers in our 
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national government, although it is arguable that if President 
Wilson and Congress had cooperated after World War I the 
League of Nations would not have failed and Germany would 
not have been able to bring on World War II. In any event, it is 
undeniable that governmental paralysis through checks and 
balances has appalling possibilities, and they should not be 
permitted to develop into aaualities. 

Alexander Hamilton, this country's greatest constitutional 
writer, foresaw the danger from checks and balances: 

In those emergencies of a nation, in which the goodness or 
badness, the weakness or strength of its government, is of 
greatest importance, there is commonly a necessity for 
aaion. If a pertinacious minority can control the opinion 
of a majority respecting the best mode of conduaing it, 
the majority, in order that something may be done, must 
conform to the views of the minority . . . (emphasis added) ^o. 

William B. Munro has observed: 

The idea that there can be no liberty without checks and 
balances is one that naturally found favor in an age when 
Newton's mechanistic philosophy held sway over the minds 
of men; but in this twentieth century, with our new out- 
look upon the universe around us, it is far from commanding 
general acceptance. Checks and balances keep a govern- 
ment safe; but they also impede its endeavors to move 
forward. They serve the cause of order but not of progress 
. . . There are many thoughtful Americans who now 
believe that the theory of checks and balances is a delusion 
and a snare, that it has made for confusion in the actual 
work of government, that it divides responsibility, en- 
courages friction, and has balked constructive legislation 
on numberless occasions.*' 

Arthur C. Millspaugh has pointed out: 

Our governmental organization produces an excess of 
compromise. It makes bargaining a primary procedure and 

aoTHE FEDERALIST NO. 22, at 106 (Beloff ed. 1948)   (Hamilton). 

aiTHE GOVERNMENT OF THE UNITED STATES 77   (3rd ed. 1933). 



138 CONGRESSIONAL   REDISTRICTINQ 

a political habit. The causes, it would seem, lie in the 
separation of authorities and in their check on one another, 
in our too numerous assemblies, and in the sectional and 
localistic basis of representation. In many cases too it is 
the minority, rather than the majority, that actually rules 
(Emphasis added)''='. 

Cities have shown the way, with a city manager selected by 
and responsible to the council or commission, no other officials 
being elected. And what would we think of a private corpora- 
tion endeavoring to operate under a system of checks and 
balances.'' Every corporation is an economic nation, some far 
from small ones, and its principles of efficiency should be 
applied to governments. 

In some states checks and balances are multiplied, through 
having several state officials elected. 

A legislative body with a Senate and a lower house is an 
important form of checks and balances. Adding the President 
or Governor, there is a three-way system set up. There are 
always great possibilities of non-cooperation and obstruction 
so that nothing can be accomplished. Here again cities and 
private corporations have set a good example, being governed 
by a single body, and the nation and the states should achieve 
their efficiency. One state, Nebraska, has already done so, 
and reports indicate that the single chamber has worked well. 

If the United States Senate were to be abolished, it is logical 
to expect that the constitutional provision for two Senators to 
each state would fall of its own weight and not be an obstacle, 
upon the ground that there was nothing left to which it could 
apply. 

If any state will establish a legislature of a single body, called 
the Senate, and have fifteen Senators each paid $15,000, and 
giving all his time to his duties (or, better still, a twenty-five 
twenty-five system), it will develop the greatest statesmen of 
any state, and have the best set of laws. 

saTOWAIlD EFFICIENT DEMOCRACY 232 (1949). 
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3.   Constitutions Difficult to Amend—Minority Rule Through 
the Dead Hand of the Past. 

A constitutional provision which the majority of the 
people no longer believe in, but which they can not change 
through amendment, constitutes minority rule through the 
dead hand of the past. What was the will of the majority, as 
expressed in the provision, has become the will of the minority. 

The stringent requirements for amendment of the United 
States Constitution's (many of the states require only a 
majority of the voters) were placed there as a compromise 
after terrific struggle and as a result of fear of the new govern- 
ment. The limitations on amendment were necessary to 
get the new government going, but now they amount to a 
self-imposed partial paralysis which the country should out- 
grow. A people should not declare themselves incompetent 
to handle their affairs. Thomas Jefferson, with this sort of 
thing in mind, exclaimed, "The earth belongs to the living, 
not to the dead". 2 < He said, further: 

"We may consider each generation as a distinct nation, 
with a right, by the will of its majority, to bind themselves, 
but none to bind the succeeding generation, more than 
the inhabitants of another country." = » 

Carrying his idea forward, Jefferson in the same passage 
rather whimsically made use of life expectancy tables, and 
figured out that at the expiration of eighteen years and eight 
months from the establishment of a constitution, over one 
half of the adults living at the time of the enactment will have 
died. Therefore, he reasoned, a constitution should contain 
a provision for its revision every nineteen years. In another 
famous passage he said: 

I am not an advocate for frequent changes in laws and con- 

23 U. S. CONST, art. V: Submission by a two-thirds vote in both the Senate 
and the House of Representatives with ratifica'ion by the legislatures of 
three-fourths of the states (there is a never-used provision that two- 
thirds of the states could require the calling of a national constitutional 
convention to propose amendments). 

a* Utter to J. W. Eppes, 1813. 

•^'- Ibid. 
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scitutions. But laws and institutions must go hand in hand 
with progress of the human mind. As that becomes more 
developed, more enlightened, as new discoveries are made, 
new truths discovered and manners and opinions change, 
with the change of circumstances, institutions must 
advance also to keep pace with the times. We might as 
well require a man to wear still the coat which fitted him 
when a boy as civilized society to remain ever under the 
regimen of their barbarous ancestors.' • 

Alexander Hamilton said: 

When the concurrence of a large number is required by the 
constitution to the doing of any national aa, we are apt 
to rest satisfied that all is safe, because nothing improper 
will be likely to he done; but we forget how much good may 
be prevented, and how much ill may be produced, by the 
power of hindering that which it is necessary to do, and 
of keeping affairs in the same unfavorable posture in which 
they may happen to stand at particular periods. 2' 

Robert M. Mclver presented the matter thus: 

. . . Where the constitution itself makes amendment 
difficult, by requiring, say, a two-thirds or three-fourths 
majority vote as a condition, a peculiar problem is raised. 
It may be argued that what the constitution does is to 
insure that public opinion is very definitely in favour of 
any proposed change before it can be translated into law. 
But it does more than this. It gives a veto power against 
change to a minority. If then all government rests on the 
will of the people, on what will does a system rest which 
confers on the minority a right to veto the will of the 
majority? It may be that the majority will acquiesce in, or 
even approve of, a limitation of this kind, but how can we 
be sure when by a past act it is deprived of present power.-" 
Does not a constitution of so rigorous a character bind 
the living will of the present.-* If we say with Austin that 
the sovereign in the United States is a three-fourths 
majority of the states, are we not really saying that a one- 

29 Letter to Thomas Kercheval, 1816. 

2" THE FEDERALIST No. 22 (BeloflF ed. 1948)   (Hamilton). 
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fourth minority is supreme? Have we not here an example 
of what happens wherever men try to assure a more-than- 
majority will? The endeavor ends in their enthroning a 
minority will..." (Emphasis added) = 8 

A government should have a written constitution, but its 
purpose, apart from providing for the structure of the govern- 
ment, should be limited to enshrining and preserving the 
basic principles which the people believe in, protecting them 
against violation and against change except by the vote of the 
people themselves. The constitution should not be permitted 
to become an instrument for defeating the will of the majority. 

There is always danger to the stability of a government 
when there is no legal way to give effect to the desires of the 
majority of the people. If the matter is serious enough, there 
will be revolution. Much more serious examples could be 
imagined, but how would the American people feel if the 
Twenty-first Amendment, repealing the prohibition Eighteenth, 
had been ratified by the thirty-five most populous states, but 
never by another? At the very least there would have been 
widespread disrespect for law and disobedience of law, far 
beyond anything experienced during the period of prohibition. 

Undue delay presents the same danger, in lesser degree. 
In the nature of things, under a system of law and order, a 
considerable amount of time will be consumed in effecting a 
change in the constitution of a nation (or of a state). This 
period will insure against hasty or ill-considered aaion, 
eliminating that objeaion to removing the extreme require- 
ments which we now have. As Charles F. Emrick put it: "The 
constitution as it stands makes for obstructive delay in the 
righting of grievances, and pens up the ferment of society 
unnl it sometimes threatens the social order."«» 

There is an old saying in the law, based upon observation 
of unforeseen eventualities, that "the dead hand is a clumsy 
hand". Let us remove it from control over our national life! 

28 THE MODERN STATE 376 (1926). 

"THE COUHTS AND PROPERTY (1914), reprinted in ORTH, READ- 
INGS ON THE RELATIONS OF GOVERNMENT TO PROPERTY 
AND INDUSTRY 82 (1915). 
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As to what should be required for national constitutional 
change, I would suggest that an amendment be proposed by a 
one-fifth vote of either the Senate or the House, or by ten 
Legislatures, with ratification by a majority of the voters in a 
national referendum. All other constitutional provisions for 
votes by Congress should be placed upon a majority basis. 

4.   Two votes to each State in the Senate—Minority Rule 
Preserved. 

The Constitution provides that each state shall have two 
United States Senators,^o an aggravated form of unequal 
districts. This provision constitutes an exception to the state- 
ment earlier made that Baker v. Carr abolished minority rule 
through unequal voting districts. This provision is protected 
in the Constitution in a special way by the stipulation that 
"no state shall, without its consent, be deprived of its equal 
representation in the Senate."-^^ Even this latter provision 
should not lead us helplessly to conclude that such a denial of 
democratic government must continue forever. The provision 
for two Senators may well be interpreted to apply only to the 
original thirteen states, as the others (with the exception of 
Texas) did not surrender any pre-existing sovereignty when 
admitted to the union; and the people of the thirteen states 
should be fair-minded enough not to wish to continue their 
unfair advantage throughout all future history. The rural 
voters of Oregon showed in a referendum that they did not 
desire an unfair advantage in stare voting districts. ^^ The 
disparity between the populations of the states becomes greater 
continuously, and this process is certain to continue. 

The eflect of the equal number of votes in the Senate is 
magnified by the constitutional provision that in the Electoral 
College each state sliall have a number of Electors equal to the 
number of Senators and Representatives to which it is entitled ^ ^ 
and by all the special provisions for action by the Senate. 
Further, the Twelfth Amendment provides that in case no 

30 U. S. CONST., art. 1, § 3. 

31 U. S. CONST., an. V. 

32NEUBERGER, ADVENTURES IN POLITICS 118, 123, 127, 129 (1954). 

3:iU. S. CONST., art II, §  1. 
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candidate for President receives a majority of the votes in the 
Electoral College each state shall cast one vote in the House of 
Representatives. In time the Electoral College should give 
way to direct election of the President by the voters, and there 
should be national primaries. Selection of the President by 
Congress would of course eliminate the Electoral College. 

Originally the provision for two Senators for each state 
was unavoidable, to get the new nation formed, just as the 
United Nations could not operate on votes cast according to 
pC'pulation. The former colonies, due to their history of 
separate charters from the Crown, and separate Governors and 
legislative bodies, to say nothing of their equal votes under the 
Articles of Confederation in the Continental Congress, thought 
of themselves, when free, as independent nations. In no other 
way would they have united to form a new nation. However, 
in spirit we have long since passed from a union of nations to a 
single nation, and this unjust relic from our historic past must 
not continue forever. 

Without waiting for the Constitution to be changed, the 
Senators could remove this unfairness through establishing 
the tradition that whenever a measure lias been passed by a 
majority of votes in the Senate cast by Senators representing a 
minority of the people, a member of the majority will move 
to make the vote unanimous against the measure in order to 
conform to the will of the majority of the people. The pro- 
cedure would be the same in reverse if a measure supported by 
Senators representing the majority of the people lost. 

Incidentally, to the shame of the Senate, its rules permit 
filibusterers to set themselves up as minority rulers. If the 
Senate is to continue this absurd practice, it should if necessary 
stay in session rwenty-four hours a day every day in the year 
in order to at least make an effort to get its work done. Along 
the same line, minority rule results when committees of a 
legislative body are given excessive powers. 

5.   A Revolution Narrowly Averted. 

As long as majority rule is not legally possible the danger 
of revolution, peaceable or violent, will exist.  If we believe in 
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the right of the people to govern themselves we must believe 
that the fundamental sovereignty of the people can not be 
destroyed, so as to prevent them for a thousand years from 
governing themselves by majority rule. If there is no legal 
way for them to proceed, and the situation is serious enough, 
they will have the same justification as Washington and Jeffer- 
son to take other steps. This is not being advocated, and it is 
to be devoutly hoped that the necessity will never arise. If 
the ideas set forth in this article are carried out it never will. 
(Any minority rule is to that extent taxation without repre- 
sentation.) 

It is interesting to note that the Articles of Confederation 
preceding the Constitution provided that they could be 
changed only by consent of all the members of the Con- 
federation. * * This, however, did not prevent them from setting 
up the Constitution, which went into effect without waiting 
for all the former colonies to join. 

Professor William Y. Elliott of Harvard said: 

It does not require gifts of Pythian prophecy to foresee 
what will happen if the constitutional system is not 
reshaped to modern needs. If it remains unaltered legally 
it will be pulled down piece-meal by force of circumstances. 
An unworkable legislative system of checks and balances 
will be superseded in times of crisis by executive authority 
more and more Caesarian in character.'* 

James MacGregor Burns wrote: 

. . . Congress and the President [will go on living together]. 
But in the absence of party unity, wedlock would continue 
to be unhappy and unfruitful. It would not yield the team- 
work in government that we sorely need. Rather we could 
expect recurrent periods of deadlock as Congress and the 
President wrestled for supremacy, ending in shift to presi- 
dential rule as the people in time of crisis called for action— 
any action.   Could our democracy stand the strain?" 

s< MILLSPAUGH, TOWARD EFFICIENT DEMOCRACY 266 (1949). 

35 THE NEED FOR CONSTITUTIONAL REFORM 206 (1935). 

88 CONGRESS ON TRIAL 211  (1949). 
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Mr. Thomas K. Finletter gave this warning: 

If there is to be a move from the representative system in 
this country, it may be sudden or it may be gradual. If 
we run into extremely difficult conditions in our domestic 
economy and the people get the conviction that the quarrel- 
ing between the Executive and Congress is incurable, they 
may throw over the whole attempt at self-rule with one 
stroke and authorize government by executive decree. 

The gradual destruction of Congress is also possible. 
It could take the form of an increased use of executive 
orders instead of legislation in domestic affairs and of 
executive agreements instead of treaties in foreign matters, 
and of other devices to by-pass Congress. The condition 
might become so bad that public opinion would sanction 
the use of executive orders to the exclusion of congres- 
sional legislation. If that became the settled practice, 
whether all at once or by gradual steps, it would mark the 
death of representative government and the end of the 
attempt of the American people to govern themselves 
[beyond election of the President].'^ 

An incident in the presidential career of Franklin D. 
Roosevelt, largely unnoticed at the time and since, shows how 
close we have already come to a technical revolution. The 
occurrence is thus described by James MacGregor Burns: 

Mr. Roosevelt's most sensational assertion of presidential 
power came nine months after Pearl Harbor. It had become 
clear during 1942 that the Emergency Price Control Act, 
passed by Congress early that year, could not hold the 
price line ... In a Labor Day address on September 7 the 
President demanded that Congress repeal this provision. 
Mr. Roosevelt said bluntly: 'I ask the Congress to take 
this aaion by the first of October ... In the event that 
Congress should fail to aa, and act adequately, I shall 
accept the responsibility, and / will act.'^^ 

Congress passed  the necessary legislation before the time 
limit set. 

^'Can Representative Government Do the Job? 20 (194}). 

••»>• CONGRESS ON TRIAL 180 (1949). 
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Roosevelt's contemplated aaion would have been a 
technical revolution and a most distressing precedent. It is 
true that there would have been no protest from the public, 
but throughout the world democratic government has often 
died with general approval, as seems to have been the case in 
France in recent years (written in April, 1962). Much has been 
written about steps taken by presidents in time of war in 
excess of their legal authority, but none of those actions, 
though showing the defects of checks and balances, involved a 
deliberate formal assumption of authority contrary to the 
constitutional system. 

6.  Thomas Wilson Dorr—A Revolution to Attain Majority 
Rule Attempted. 

A unique episode in American history, the Dorr War, or 
Dorr Rebellion, as it is more commonly called, involved a 
miniature civil war in Rhode Island, representing an effort to 
free the state from an oligarchy entrenched behind an un- 
amendable constitution. Thomas Wilson Dorr, who should be 
immortal, sacrificed his health and his life to establish demo- 
cratic government. Like Nathaniel Bacon he suffered because 
he was a hundred years ahead of the times. The story is told in 
a great historical work, Arthur May Mowry's "The Dorr 
War".'" 

Mowry commences his book: 

A little more than fifty years ago [writing in 1S>00] the 
State of Rhode Island passed through a struggle which 
not only led to civil war within the State itself but also 
aroused great interest in other parts of the country. The 
contest was unique; in its causes it finds no parallel in the 
annals of any state of the Union; history records few civil 
wars in which the antagonism of parties was so intense, 
few which collapsed so completely and so suddenly, and 
yet few which accomplished a more definite result [the 
termination of the oligarchy]. It would be worthy of 
study, even were the causes less significant; but the causes 
illustrate, as almost no other episode of this [nineteenth] 
century, the development of democratic government. 

s« Published in 1901, by Preston & Rounds Co., Providence, R. I. 
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The noted historian Albert Bushnell Hart, in his highly 
commendatory Introduction to Mowry, says: "Perhaps the 
main lesson of the whole controversy, and the lesson to which 
Mr. Mowry especially addresses himself, is the power of strong, 
moderately phrased, and continuous public protest, and its 
superiority to forcible revolution." A purpose of this article 
is by treating basic causes, to assist in preventing the develop- 
ment of any occasion for another such chapter in our history. 

Rhode Island in 1840 was still operating under the original 
Charter of the Colony granted by Charles II in 1663 (the other 
twelve original states had adopted constitutions). The Charter 
created the Colony as a corporation, the members, correspond- 
ing to stockholders, being the "freemen", which came to 
mean the citizens, of the various towns. The Charter con- 
tained no provision for amendment (though there was an 
unused provision that the General Assembly, the governing 
body, could make "new forms of government"). 

The Charter contained two features which gradually 
aroused intense hostile public opinion—restriction of the 
right to vote to certain property owners, so that only a minority 
could vote; and a fixed permanent apportionment of members 
of the Assembly to the various towns in a way which was fair 
under the original conditions, but which gradually became 
very unfair as the cities developed (the same evil dealt with by 
Baker v. Can!) 

Some leaders finally decided that something must be done. 
The ruling oligarchy showed no disposition to yield its 
privileged position, and under the Charter there was no legal 
way to correct conditions (in the earlier stages of the con- 
troversy President Tyler, appealed to by both sides, declined 
to exercise any initiative). 

Under the leadership of Dorr, a Providence lawyer, the 
State Suffrage Committee sent pamphlets to the people of the 
towns, asking them to elect delegates to a convention, en- 
tirely apart from the government of the state, to frame a new 
Constitution. Amid increasing tension the convention met 
October 4th, 1841, and on November 18th voted to submit 
the Constitution which it had adopted to the voters in un- 
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official elections, to go into effect if approved by a majority 
of all the voters of the state. It was claimed by the Dorr group 
that the votes cast for the Constitution did represent a majority 
of all the voters, and it seems probable that this was true, 
although the claim was contested by the supporters of the old 
state government. The new government commenced opera- 
tion, and elected Dorr Governor. He was inaugurated May 
3rd, 1842, and before the New General Assembly delivered one 
of the great speeches of American history. * ° 

The pre-existing General Assembly had also called a 
"Freemen's" constitutional convention, and in 1842 it adopted 
a Constitution which was more liberal than the Charter, but 
which was rejected by the voters. 

The state got to the verge of civil war. May 17th, 1842, 
Dorr, with a force of some two hundred men, made a blood- 
less and unsuccessful effort to capture the state Arsenal at 
Providence. Later he assembled a force of possibly five hun- 
dred armed men, who camped at Acote's Hill. The opposing 
Governor called out the militia, and again appealed to Presi- 
dent Tyler. Tyler made it known that he would support the 
previously existing government. He did not pass upon the 
merits of the dispute, but took the position that he would 
support the established government until informed that 
another had taken its place (this action is said to have injured 
the Whig Party nationally). 

This was the beginning of the end for Dorr. His followers 
began to rapidly desert him, and he fled the state June 27th, 
1842, calling upon his adherents to disperse (the casualties 
were one killed and two wounded, all across the Massachusetts 
line). Dorr was later tried for treason against the state, and 
sentenced to life imprisonment. After having been held in 
jail several months awaiting trial, he spent a year in the peni- 
tentiary before he was pardoned by the General Assembly. 
Six years later, by which time he was a broken-hearted man, 
he was restored to his civil rights. 

•0 A portion of it is to be found in MARK AND SCHWAB, THE FAITH OF 
OUR FATHERS 61   (1952). 
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After three more years the Assembly reversed the judgment 
of the Rhode Island Supreme Court that Dorr had been guilty 
of treason. Mowry states that now Dorr is "worn out in mind 
and body, without spirit or energy, grown old before his 
time". He died ten months later at the age of forty-nine, a 
martyr to his devotion to the principles upon which this 
country was founded. Doctor Hart says that "the Dorr 
Rebellion is one of the most distina and striking incidents of 
the long American struggle for manhood suffrage". 

In 1842, the year of Acote's Hill, the old General Assembly 
adopted a better Constitution to replace the one it had pre- 
viously submitted to the voters, and which had been rejected 
by them. The new one was approved by the voters. While far 
from perfect, on the whole the new Constitution represented 
a victory for Dorr's ideas. It improved the apportionment 
of members of the General Assembly. Most writers feel that 
Dorr deserves the credit for this result. The Dorr struggle 
attracted intense national attention, and caused a great deal 
of discussion in Congress, but the debates went off on party 
lines, and nothing came of them (except weakening of the 
Whig Party). 

On June 25th, 1842, the old, or Freemen's (anti-Dorr), 
government declared martial law. It was in full force for 
forty days, and was enforced with great harshness. Hundreds 
were arrested and held in confinement, and hundreds of houses 
were searched for hidden weapons or men. Sixteen persons 
were confined for three days in a cell twelve feet by nine feet. 

Out of the martial law period arose the most famous 
"political questions" case in the history of the country prior to 
Baker v. Carr: Luther v. Borden, decided in 1849. <> While 
Luther, a moderator at a town meeting under the auspices 
of the Dorr group, was away from home, nine men, headed by 
Borden, broke into his home to arrest him. He sued for dam- 
ages for this trespass, raising the question which of the two 
governments was the lawful one. The United States Supreme 
Court, Chief Justice Taney writing the opinion, held that it 
could not go into this—that when Congress continued to 

«»48U. S. (7 How.) 1 (1849). 
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admit the Senators and Representatives from the old (anti- 
Dorr) government, its authority and its republican charaaer 
were recognized "by the proper constitutional authority", 
and that the decision of Congress "could not be questioned in 
a judicial tribunal". In view of the physical condition which 
had existed and the aaion of Congress, it seems that the 
court acted properly in ruling that the question was "political" 
and not "judicial". The later error of the court has been in 
applying the doarine to cases which it could handle. 

The verdia of history, influenced by Mowry, is that Dorr 
was not justified in resorting to force, or in attempting even a 
peaceful revolution. Nevertheless, Mowry concludes the 
chapter on his personality and character; 

Of whatever failings Thomas Wilson Dorr may be accused, 
his virtues clearly outrank them. Whatever he did to lose 
the esteem of his contemporaries is more than offset by 
the truth of the cause in which he was engaged. His trial 
and conviction were unnecessary, and his early death 
might have been postponed. If we call him a rebel, we 
must call him an honest rebel and one who sought only 
what seemed to him the true welfare of the people. If we 
condemn him for what he did, we must praise him for 
what he meant to do. And, after all, Thomas Wilson Dorr, 
though he never realized it, did bring a people's govern- 
ment to the people of Rhode Island. 

It was more than a coincidence that in Rhode Island 
Thomas Wilson Dorr found oligarchy and left democracy. 
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STATEMENT ON H.R. 2836 SUBMITTED ON BEHALF OF THE INTEBNATIONAL LADIES' 
OABUENT WOSKEBS' UNION 

We wish to thank the members of this committee for affording us the oppor- 
tunity to present our views on the vital subject with which H.R. 2836 deals. We 
wish further to commend the chairman of this committee and the introducer of 
this bill, Congressman Celler, for his long, steadfast devotion to the cause of fair 
representation. Congressman Celler's concern with the problem of inequitable 
representation In the House of Representatives goes back many years—to a 
time when very few Americans, in or out of Congress, were aware of this prob- 
lem, and when fewer still were concerned with its consequences. A decade be- 
fore Baker v. Carr and Wesberry v. Sandem focused the attention of the Nation 
on the issue. Congressman Celler had already begun his efforts to alert the coun- 
try to the evil and to persuade Congress to take action against it. 

Year after year, in Congress after Congress going back to the early fifties, Con- 
gressman Celler introduced legislation to establish national standards which 
State legislatures would be required to heed in the delineation of congressional 
districts; and year after year—until this year—Congressman Celler's proposals 
fell on deaf ears. His bills, the basic provisions of which were always essen- 
tially the same as those in H.R. 2830 today, were received with apathy by some 
and with hostility by others.   None ever advanced beyond the committee stage. 

Today, the situation is strikingly different. Not only are the inequities in con- 
gressional representation now receiving wide attention, but—ironically—the ap- 
proach embodied in Congressman Celler's bills is now receiving support in some 
quarters where it was viewed most coldly in times past. 

The landmark decisions of the Supreme Court in Baker v. Carr and Wetherrv 
v. Sanders mean that despite Congress inaction on the proposals by Congressman 
Celler and others to guarantee equitable representation, and despite the con- 
tinual, outrageous flouting by State legislatures of the principles of majority 
rule and political equality, our basic democratic right to fair representation will 
nonetheless be assured. "The right of every American to an equal voice in de- 
termining the composition of the legislative branch of the Federal Government 
has now been upheld by tlie judicial branch. Thus the original objective of Con- 
gressman Celler's proposals, fairer congressional representation, is now to be 
achieved—but as a result of Court decision rather than legislation. The task 
now confronting Congress is consequently one of implementation : The establish- 
ment of standards of fair representation. The Supreme Court's decisions in this 
area have been stated in broad, general terms. It is now incumbent upon Con- 
gress to define the principles of equitable representation in more 8i)eciflc terms, 
and to act to ensure that the composition of the House of Representatives shall 
henceforth be based on those principles. Court action in the field of apportion- 
ment and districting was brought on in the first instance by the failure of State 
legislatures and of Congress to meet their responsibilities to uphold democratic 
processes. Unless the legislatures and Congress now act in conformity with the 
spirit (as well as the letter) of these decisions, the courts will Inevitably be com- 
pelled to move more deeply into the apportionment and districting processes. 
Congress can and should act now to avoid such continuing judicial intervention. 

Yet the very fact that Congress does have not only responsibility but con- 
stitutionally granted authority to play a role in this matter, has apparently led 
some of those still unreconciled to the eradication of ineiiuitable representation 
to the belief that Congress should act not to implement the Court's ruling but 
rather to circumvent it. Not everyone now showing interest in the proposals 
Congressman Celler has been advocating for many years can be presumed to 
have the same motivation as the bill's author. When Congres.sman Celler's 
bill was first advanced more than a decade ago, it was in a far different at- 
mosphere ; then, the passage of any legislation of this nature would have been 
a significant advance in the direction of fairer representation. In the present 
context, however, adoption of a weak bill in this area would constitute a step 
backward—a step away from fairer representation. Truly fair representation 
Is now no longer an unreali.<«tlc, unattainable goal. Weak legislation in this 
field today would be worse than no legislation at all. Loose standards which 
exempte<l from corrective action all but the very worst existing instances of 
inequality, would be an open invitation to State legislatures to continue to draw 
congressional district boundaries solely on the basis of partisan, sectional, or 
personal considerations. And such standards would also be an ojien invitation 
to further action by the courts.   Consequently, while we warmly endorse the 
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principle underlying H.R. 2886, we strongly nrge adoption of certain changes 
and additions in order that the bill may properly serve the purpose for which 
it Is intended. 

Our most serious reservation about the bill In its present form is our belief 
that the permissible district population variation of 15 percent above or below 
the State average is far too broad in the light of the existing abuses. To con- 
done so wide a variation would leave untouched serious inequities which now 
exist in many States, and would enable those States where the variations now 
exceed 15 percent to maintain their basically inequitable districting patterns by 
means of a relatively few boundary readjustments. The severity of the inequali- 
ties requires corrective measures of the strictest nature. 

Inequitable representation of any kind is a serious abridgment of our demo- 
cratic practices, but its damage to democracy, and particularly to the concejrt 
of representative government, is compounded by the fact that where it exists, 
inequitable representation generally shows a consistent pattern of discrimina- 
tion—as for example, against a particular city or region or political party. 
If the inequities in congressional representation existed in a random pattern— 
if, in a State, neither iwlitical party was the consistent and inevitable victim, 
or if metropolitan areas were as often overrepresented as rural areas—then 
those inequities which did exist might not be a cause for major national concern, 
for while their existence might distort the will of the people occasionally, they 
would not distort it consistently in any one predictable direction. But such Is 
not the case. Who, for example, would seriously deny that the Democratic 
Party deliberately fostered inequities in attempts to gain partisan advantage 
in the last redlstrictings in California, in North Carolina, in West Virginia, or 
that the Republican Party did the same in New York, in Iowa, in Michigan? 
Who w^ould deny that rural areas are the consistent benetlciarles of numerically 
unequal representation In almost every State where such inequalities exist, or 
that urban and suburban areas are the consistent victims? (Election results in 
Michigan over the last 10 years point up the way in which Inequities consistently 
directed against one iwUtical party—in this case against the Democratic Party— 
can consistently di.ttort the jKipular will as reflected in the coiniwsitlon of 
Congress. In four of the last five elections, Democratic congressional candidates 
won a majority of the votes in Michigan but Republicans have nonetheless 
continued to control a sizable majority of the State's congressional seats. The 
Democratic i)ercentage of the votes cast in Michigan in the elections of 1954, 
1958,1960, and 1962, ran between 51 percent and 53 percent, yet the Republicans 
won 11 congressional seats and the Democrats only 7 on each occasion.) Adop- 
tion of strict standards for equitable congressional districting are lmi)eratlve 
precisely because inequities exist in such consistent patterns and therefore 
distort the public will in a consistent way. Only the strictest standards can 
be effective in combating distortions of this nature. 

A weak standard, such as the proposed 15 percent allowable population varia- 
tion, would be of little effect against the kind of consistent distortions which 
now exist. This may readily be confirmed by the fact that there are today a 
number of States where no district varies In population by more than 15 per- 
cent from the State average, but where significant inequities nonetheless exist 

No congressional district In New York State exceeds the 15-percent limit, yet 
the districts vary in population by as much as 111,000. from a low of 349,000 to 
a high of 470,000. 

No Nebraska district exceeds the 15-percent limit, yet the State has one dis- 
trict with a population of 405,000 and another with a population of 531.000, a 
difference of 126,000. 

The maximum variation in Rhode Island is a mere 7 percent, but one of the 
State's two districts has a population of 400,000 while the other has a population 
of 460,000. 

'While the Supreme Court, in Wesherry v. Sanderg, did not require that equal- 
ity among district populations be established with exact "mathematical preci- 
sion," It did say that "as nearly as is practicable one man's vote In a congres- 
sional election Is to be worth as much as another's." Can it seriously be main- 
tained that there was no "practicable" way for the New York Legislature to have 
avoided the establishment of one district containing 111.000 people more than 
another, or that Rhode Island could not have been divided into two districts 
more nearly equal in population than those noted above? (The population dif- 
ference In Rhode Island cannot be attributed to any reluctance to subdivide 
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counties or towns, for both Providence County and the city of Providence are 
divided under the present districting.) 

A statute which allowed deviations of up to 15 percent from the State average 
would In effect actually be allowing deviations of up to 30 percent between dis- 
tricts. To cite again an example noted above, there is a very substantial dif- 
ference of 126,000 between the populations of two districts In Nebraska, although 
the greatest deviation from the State average is only 14 percent. Actually, how- 
ever, two deviations are involved. The district with a population of 531,000 Is 13 
percent above the State average; the district with a population of 405,000 Is 
14 percent under the State average. The gap between them, then, is actually 
27 percent. This difference is great enough to give 10 persons in the less popu- 
lous district the same power in congressional elections as 13 in the more popu- 
lous district. When 10 equals IS, "one man's vote in a congressional election" 
is clearly not "worth as much as another's." Surely the Nebraska Legislature 
could have created districts more nearly equal in population than these. 

Another important factor to be noted with regard to the proposed maximum 
allowable deviation of 15 percent—or any other percent—is the fact that In- 
equities are often cumulative in effect. A substantial number of relatively small 
inequities can add up to a large inequity. This factor is particularly important 
In States with sizable numbers of districts. 

In New York State, under the districting statute in effect in elections from 
1952 through 1960, no district varied in population from the State average by 
more than 14 percent    Nevertheless, very significant inequalities existed. 

The 22 districts in New York City had an average population of 359,000; 
the average population of the 21 districts elsewhere in the State was 330,000. 
The difference of 29,000 between these two figures is relatively small, but to ap- 
preciate its true Importance it must be multiplied by the number of districts in- 
volved. The result is a difference of more than 600,000—the equivalent of almost 
two full seats. 

These comparatively small population differences yielded significant political 
effects; 16 of the State's districts elected Democratic representatives in all 6 
elections held under the 1951 districting statute. These had an average popula- 
tion of 361,000. Twenty-one districts elected Republicans all 5 times, and had 
an average population of 336.000. Here again the difference—25,000—appears 
small, but an average difference of 25,000 per district adds up to a very sub- 
stantial statewide difference. 

New York State's current districting law also provides several examples of 
how meaningful inequities can be "hidden" behind an allowable variation of 
15 percent. 

When It redistricted the State in 1961, New York's Republican legislature was 
quite careful not to exceed a 15 percent variation limit. Indeed, the redistrict- 
ing statute's sponsors have frequently cited this fact in its defense. Yet with- 
in this self-imposed limit, the legislature was able to do the following: 

Five of the seven districts wholly, or partly within heavily Democratic 
Kings County (Brooki.vn) were more or less "conceded" to the Demo- 
crats. These districts had an average population of 444.000. The bound- 
aries of the other two districts were drawn in the hopes of electing Re- 
publican representatives. These districts had populations of 350.000 and 
352.000. 

To insure retention of at least 1 Manhattan congressional seat, a safely 
Republican district with a population of 382.000 was established. Man- 
hattan's 3 other districts, all safely Democratic, had an average popula- 
tion of 439,000. 

Two of the 17 upstate districts (those north of New York City) were 
drawn with no hopes that they would elect Republican Congressmen.   These 
had populations of 436.000 and 453.000.   The average population of the 15 
other districts—all either contestable or safely  Republican, was 406,000. 

Minnesota is another State where obviously discriminatory districting exists 
although the maximum  population-variation is comparatively small: In this 
instance.  13  percent.    The  two congres.sional  districts which  encompass the 
State's largest  cities.  Minneapolis and   St.  Paul,  have  an  average  popula- 
tion of 479.000. but the average for the State's six other districts is only 409.- 
000.   The discrimination against the two large cities is cleai^-and substantial— 
yet It would not be in violation of the presently wording of H.R. 2836. 

The goal of any districting standards which Congress now establishes must be 
to insure compUance with the Supreme Court ruling.   In framing such stand- 
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ards, therefore, Congress should keep in mind the fact that that ruling spoke 
of there being "no excuse for ignoring our Constitution's plain objective of mak- 
ing equal representation for equal numbers of people the fundamental goal for 
the House of Representatives." 

The Court spoke of equality in representation "as nearly as it is practicable." 
It Is Impossible to believe that there are practicable barriers to the achieve- 
ment of equality in any State which are so great as to require a leeway of 15 
I)ercent in either direction from the State average. Some leeway is both de- 
sirable and permissible, but no reason exists why it must be any greater than 
at most 5 percent. (Even a 5 percent alIowal)le variation, it must l)e remembered, 
permits districts to vary from one another by as much as 10 percent.) The fact 
that in the redistricting enacte<l last year in Wisconsin, no district varied from 
the State average by more than 3.4 percent, is ample evidence of the fact that 
even a populous State containing both large metropolitan centers and sparsely 
settled rural areas, can easily be divided Into districts with almost equal popu- 
lations. 

The only "practicable" barriers to the achievements of equal representation In 
any State are the desires of particular political parties or geographic areas to 
have advantages over other parties or areas. But such advantages are not only 
unwarranted but unconstitutional; they cannot be permitted to subvert our 
democratic rights. 

In addition to the substitution of a 5-percent permissible variation for one of 
1.5 percent, we believe that H.R. 2836 would be further strengthened by actual 
Inclusion of the language of Wesberry v. Sanders. In part (1), subsection (c). 
the sentence beginning on line 9 should he amended to read as follows: "Each 
such district so established shall at all times be composed of contiguous territory, 
in as compact form as practicable, and shall contain, as nearly as is practicable, 
an equal number of inhabitants." (It Is interesting to note that a similarly 
worded clause appeared in the Federal law which existed prior to 1029, but was 
never enforced. The recent actions of the Supreme Court, however, provide 
ample assurance that there would he no such enforcement problem today.) 

In one aspect—inclusion of a requirement that districts be contiguous and 
compact—H.R. 2836 goes beyond the Supreme Court. But while the Court has 
not yet ruled on the question of congressional district "gerrymandering," there 
can be no doubt about the fact that the deliberate manipulation of district 
boundaries to achieve partisan advantage and the creation of numerical Inequal- 
ities for the same purpose are simply two forms of the same evil: unfair. In- 
equitable representation. The pre-1929 statute also contained an unenforced 
compactness and contlngulty requirement, but here again, the completely different 
Judicial disposition which now exists means that such a requirement now might 
well be an effective deterrent to gerrymandering. We therefore strongly support 
its inclusion in the proposed legislation. 

One further change is clearly warranted in H.R. 2836: the date on which It 
would become effective. We are pleased to note that following the Wesherrj/ v. 
Sanders ruling. Congressman Celler himself suggested that In the light of the 
decision, the bill's provisions should he made effective beginning with the 
election of 1966 rather than 1972. 

Adoption of the additions and changes here suggested would, we believe, make 
H.R. 2836 a most effective way to assure fair and equal congressional representa- 
tion to every American In every part of every State—and to reestablish the 
representative character of the House of Representatives. 

STATEMENT OP HON. ABRAHAM J. MULTER IN StrppoRx OF H.R. 699 

Mr. Chairman, I very much appreciate the opportunity to testify today In favor 
of my bill H.R. 699, which would require the establishment of congressional dis- 
tricts composed of contiguous and compact territories, and require further that 
the districts so established within any one State shall contain approximately the 
same number of Inhabitants. 

Mr. Chairman, the early settlers of this country brought with them from Eng- 
land the concept of representative government. That concept is basic to our 
form of government and has, In fact, become even more meaningful with the 
steady broadening of the base of democracy. We in the Hou.se of Bepresentntives, 
In particular, should be acutely aware of the meaning of representative gov- 
ernment.   The very name of the body we constitute, the very designation each 
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Of us bears, should constantly remind us that we are here. In a very real sense, 
to act In the place of those who make up our constituencies. 

This right of the citizens to designate those who will make the laws under 
which they live must be neither compromised nor flouted. It is a right too basic 
and too precious. And yet this fundamental right is compromised in every 
section of this country in every congressional election. This is not a pleasant 
Indictment and it signifies a state of nffnirs of which we should be deeply ashamed. 

It Is an indisputable fact that malapportionment is a distortion of representa- 
tive government. It is also an indisputable fact that the present congressional 
apportionment of this country amounts to the partial dlsfranchlsement of 40 
million of our citizens. It is inconceivable to me how such a situation can be 
Justified. 

This malapportionment of which I speak is brought about in two ways. The 
more obvious is gerrymandering, the arbitrary arrangement of the congressional 
districts in a State so as to give one political party an unfair advantage. The 
more invidious method is the silent gerrymander, the failure of the State legis- 
lature to redistrlct the State to reflect shifts in population. The result is a State 
composed of congressional districts which vary significantly in population. In 
Texas there is a difference of 735,156 persons between the largest and the smallest 
districts. This disparity is 465,274 in Arizona, 458,403 in Colorado, 406,971 in 
Indiana, and so forth. What this means is that the vote of a citizen in a populous 
district is of considerably less weight than that of a citizen in a less populous 
district. And such dilution is nothing less than the partial dlsfranchlsement of 
these citizens. If my estimate of the growth in population in my own district 
since the 1960 cens\is and the reapportionment of 1962 Is correct I now represent 
almost 600,000 constituents. The population of the many districts in New York 
is under 400,000. 

The legal and political situation of the voter thus discriminated against is of 
csucial Importance. To whom may he turn for redrefis? The Constitution of the 
United States entrusts to the State legislatures the task of drawing the lines of 
the congressional districts. The present disgraceful situation proves that all of 
the States have not acted responsibly in this matter. 

As a result, justifiably indignant citizens have turned to the Federal courts. 
Until recently, they were equally imsuccessful in that arena. The February 17 
decision of the Supreme Court of the United States in the case of Wegberry v. 
Banders marks the end of the era of frustration for these voters. The Court 
held in this case that the history and wording of the constitutional command that 
the "House of Representatives shall be composed of Members chosen • • • 
by the people of the several States" demands that "as nearly as is practicable one 
man's vote in a congressional election is to be worth as much as another's." 

The relevant que.stion for us, the Members of Congress, Is whether this de- 
cision has absolved us from any responsibility in legi.slatlng on the subject. In 
my opinion we are not so absolved. In fact, the Court's decision has made action 
by the Congress even more urgent. 

It is mandatory that we finally come to grips with this problem and lay down 
guidelines for the State legislatures; guidelines which are not contained in the 
decisions of the Supreme Court. 

That we have both the power and the responsibility to do so is unquestionable. 
Article I, section 4, of the Constitution, referred to earlier, gives to the State legis- 
latures the responsibility for prescribing the "Times, places, and manner of 
holding elections for Senators and Representatives." But this power is 
qualified by the fact that "the Congress may at any time by law make or alter 
such regulations, except as to the place of choosing Senators." 

Our sparing use of this power In the past does not excuse action now. There 
are ample precedents for congressional action on this matter. In the act of June 
25, 1842, the Congress called for the election of Representatives by districts and 
required that In those cases where a State was entitled to more than one Repre- 
sentative the districts were to be composed of contiguous territory. The act of 
May 23,1850, omitted the requirement of contiguous territory, but it reappeared in 
the acts of July 14, 1862, and February 2, 1872. The latter act further required 
that each district contain "as nearly as practicable an equal number of in- 
habitants." The act of January 16, 1901, added to this the requirement that the 
districts be composed of compact territory. These three requirements remained in 
effect until 1929.   Unfortunately, subsequent legislation has omitted them. 

In all cases, Congress has been understandably reluctant to exercise its power 
in this matter. It has never attempted to draw or redraw the lines of a State's 
congressional districts.    In fact, it never attempted to enforce the provisions 



166 CONGRESSIONAL  REDI8TRICTIN0 

of the laws I have mentioned. There is, however, a point at which this reluctance 
to act becomes a dereliction of duty. I sincerely believe that that is now the 
case. The law now in effect, the Reapportionment Act of June 18, 1929, as 
amended by the Equal Proportions Act of 1941, requires an automatic and 
equitable distribution of seats among the States after each census. In my judg- 
ment, it is essential that we add to this an insistence upon an equitable 
distribution of seats within each State. 

To this end, may I commend to your attention my bill, H.R. 699. This bill 
would amrad the Reapportionment Act of 1929 to require that each State which 
is entitled to more than one Representative establish districts composed of com- 
pact and contiguous territory "and the number of Inhabitants contained within 
any district so established shall not vary more than 10 percent from the number 
obtained by dividing the total population of such States • • • by the number 
of Representatives apportioned to such State • • *." 

Gerrymandered districts would be eliminated by the compact and contiguous 
territory requirements. The silent gerrymander would be impossible because 
the disparity of population between districts could not exceed 10 percent. This, 
in my opinion, allows a reasonable variance which Is necessary in some cases 
because of the geography of the Stata 

It is Important to note that the Congress, In enacting this bill, would not be 
taking on the task of districting or redlstrletlng the States. We would in no 
way usurp the power granted to the State legislatures by the Constitution. We 
would merely accept our constitutionally imposed responsibility to supervise the 
regulations of the States and would establish a reasonable and practical set of 
guidelines to aid them. 

This bill would be meaningless If no means of enforcement were provided. 
However, H.R. 699 specifies that "any Representative elected to the Congress 
from a district which does not conform to the requirements * • • shall be denied 
his seat In the House of Representatives • • •." This is clearly within our 
power for article I, section 5, of the Constitution states that, "each House shall 
be the Judge of the elections, returns, and qualifications of its own Members." 

There Is considerable speculation in the press and elsewhere about the probable 
effects of widespread reapportionment by the State legislatures. Statistical 
analyses showing which se<!tlons of the States may gain seats and which may 
lose and which political party may gain and which may lose, are not uncommon. 

Mr. Chairman, I think these considerations are completely irrelevant. The 
House of Representatives was intended to be the "popular Chamber." To be 
truly that, it must accurately reflect the population which it was established to 
serve. 

For too long our unwillingness to accept our duty and our responsibility has 
created a vacuum. I ask you to reflect upon the injustice of a situation In which 
the citizens, the source of all governmental power, are deprived of a franchise 
equal in weight to that of their neighbor by the very agencies which were estab- 
lished to protect their rights. For too long was this right left unchampioned. 
It is true that the Supreme Court has now stepped Into the void. But what is 
required are prospective and general guidelines such as will only be found in a 
legislative enactment 

I ask you to give consideration to H.R. 699. It Is Imperative that we act 
quickly, not out of panic, but out of an aroused sense of Justice. 

Thank you. 

Ciry or NETW YORK, 
OFFICE OF TTIE MAYOR, 

Sew York, N.T., April Z, 196k. 
Hon. BMANTTEL CELLEB, 
Chairman, Committee on the Judiciary, 
Bouse of Representative*, Washing/ton, B.C. 

DEAR MR. CHAIRMAN : Mayor Wagner, who is out of town for a brief rest, asked 
me to convey to you. without delay, a ."somewhat belated statement by him, for 
inclusion in the hearing record on H.R. 2836. expressing his views which are 
generally in support of the bill, but making certain suggestions. 

The mayor hopes that this statement will arrive In time to get in the record. 
In any event, he hopes that his views may be considered by you and the Judiciary 
Committee. 

Sincerely, 
JlTtTOB C. C. EDELSTEIN, 

Executive Assistant to the Mayor. 
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STATKMENT OF HON. ROBEBT F. WAONER, MATOB, Cnr or NEW TOBK 

New York City has a deep concern and interest In the fair apportionment of 
congressional districts. We are strongly In favor of it, since we have certainly 
suffered from the absence of It in some parts of the city. 

It goes without saying that we commend the leadership and zeal of Chairman 
Celler in proposing and advo('ating legislation to advance the cause of fair ap- 
portionment based on the Supreme Court decisions In Baker v. Carr and Wesberry 
V. Sanders. 1 am convinced that H.R. 2836 is in the spirit of these landmark de- 
cisions and provides proper legislative guidelines In the aftermath of the Supreme 
Court pronouncements on this matter. 

I believe that H.R. 2836 is sound legislation with strong roots in the law and 
In the tradition of this country. Indeed, until 1929, a Federal law did require 
that all Representatives be elected from districts composed of contiguous terri- 
tory and of a compact form. I strongly favor a return to and reaffirmation of this 
principle. 

With specific regard to the establishment of districts of contiguous territory, it 
Is clear that there is real lustiflcation for such a provision. In New Yorlj State 
at the present time, several districts violate this cominonsense rule of representa- 
tion. The 16th Congressional District, for example, is composed of two parts 
separated by many miles of the Atlantic Ocean. 

Similarly, with regard to the stipulation of compact form, there are many in- 
stances of the violation of this important aspect of representation. The 24th Con- 
gressional District is an illustration of a district which wraps around another, 
slcirting some areas and Including others, for obvious reasons. 

A legal requirement for contiguous territory and compact form will remove 
two of the favorite devices of the Kerr.vnmnderers. 

In the Federal law prior to 192i), there was also a stipulation that all districts 
contain an equal number of Inhabitants, as nearly as practicable. I subscribe to 
that principle and urge the inclusion of reference to it in this bill, H.R. 2836, to 
strengthen the ruling in Wesberry v. Sanders and to avoid any new attempt to 
evade it. 

With this language inserted, I see no reason not to provide some firm arith- 
metical basis for variation. The 15-percent figure would mean a range in New 
York State In Its congressional districts of between 347,915 and 470,7.33. I would 
prefer a reduction In this leeway to o percent, which would mean a range of 
388,858 to 429,790. I believe this latter range Is more In keeping with the spirit 
of the former Federal law on this subject. 

I am hopeful that this committee will weigh this bill carefully and will enact 
it I favor it, with the amendments I have suggested, but if these proposed amend- 
ments do not find favor with the committee, I would still strongly support and 
urge the passage of this legislation. 

(Whereupon, at 12:15 p.m., the hearing was closed.) 
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