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FEDERAL CONFLICT OF INTEREST LEGISLATION 

WEDNESDAY, FEBBUAB.Y 17, 1960 

HOUSE OF REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 

COMMITTEE ON THE JUDICIART, 
Washington, D.G. 

The subcommittee met pursuant to call at 10:05 a.m. in room 346, 
Old House Office Building, Hon. Emanuel Celler presiding. 

Present: Representatives Celler, Rodino, Rogers, Holtzman, Toll, 
and Header. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel, and Richard C. Peet, associate counsel. 

The CHAIRMAN. The committee wiil come to order. 
Subcommittee No. 5 of the House Committee on the Judiciary begins 

public hearings this morning on a number of bills designed to 
strengthen and implement the criminal laws relating to conflicts of 
interest, and to promote ethics in Federal Government employment. 
These bills are H.R. 2156 and H.R. 2157, introduced by myself, and 
H.R. 1900 (identical with H.R. 2156), introduced by Representative 
Derounian of New York. We shall also consider H.R. 7556, introduced 
by Representative Bennett of Florida, which would prohibit, for 2 
years, the employment of a former employee of the Federal Govern- 
ment by a concern with which certam transactions were handled. 
Copies of these bills will be placed in the record at the conclusion of 
this statement. 

Recent years have recorded growing concern, both in and out of 
Congress, with the ever present and perplexing problems of how 
best to assure high ethical standards in the conduct of Federal Gov- 
ernment. Several congressional committees, including our own, have 
conducted investigations into conflict-of-interest cases arising in ex- 
ecutive agencies of the Government. The consensus of public expres- 
sions on the subject has criticized existing Federal laws m this area as 
inadequate, inconsistent, and confused. 

In this context the staff of our subcommittee was instructed to 
make a detailed study and analysis of existing Federal conflict-of- 
interest laws to the end that they might be revised, simplified, and 
coordinated. The objective was more effectively to prevent unethical 
practices, while at the same time preserving the dignity of Govern- 
ment service and maintaining its attractiveness to competent men 
and women. 

Parts I and II of the resulting study were issued in March 1958. 
They analyzed Federal statutes on conflict of interest and bribery 
and presented certain recommendations for amendment of these sta- 
tutes.   On May 19,1958,1 introduced in the House of Representatives 
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H.R. 12547 based upon these recommendations. In the 86th Congress 
Representative Derounian and I have reintroduced this bill as H.R. 
1900 and H.R. 2156, respectively. 

Also in 1958 the concluding sections of the staff study, comprising 
parts III, IV and V, were issued. These sections of the study con- 
tained recommendations for the enactment by Congress, in the form 
of an ainendment to the Administrative Procedure Act, of a Code of 
Official Conduct for the Executive Branch of the Government. H.R. 
2157, wliich is one of tlie measures before the subcommittee, is based 
on these recommendations of the staff's report. 

In order that there may be a full and representative expression of 
views concerning these important measures, the subcommittee has 
invited to testify congressional sjwnsors of the bills, various inter- 
ested agencies of the Government, and various bar associations. 

Tliere follows, as an appendix to my statement, a summary of tlie 
Erovisions of the bills and other considerations and data that will 

B placed in the record. 
(H.R. 1900, H.R. 2156, H.R. 2157, H.R. 7556  and a summary of 

provisions of these conflict of interest bills are as follows:) 
[H.B. 1900. setli Cong.. 2d sess.] 

A BILL To strengthen the criminal laws relntlnc to bribery, graft, and conflicts of Interest, 
and for other purposes 

Be it enacted 6y the Senate and House of Representatives of the United States 
of Ameri4M in Congress assembled. That (a) BO much of chapter 11 of title 18 
oi the United States Code as precedes section 214 is amended to read as follows: 

"CHAPTEB 11'—BRIBERY, QBAFT AHD CONFLICTS or INTEREST 
"Sec. 
"201. Bribery of public offleials. 
"202. BrU>ery of witneSRos. 
"203. Compensation to Members of Congress, officers and others. In matters affecting the 

Government. 
"204. Practice in Court of Claims by Members of Congress. 
"20.5. Activities of oflicers and employees in claims against and other matters aifecHng the 

Govt'rnroe.nt. 
"206. E'comptlons. retired oflicers of the armed forces. 
"207. Disqiinllficntlon of former officers and employees in matters connected with former 

duties nr involving former ngencles. 
"208.  Intprested persons acting as Government agents. 
"209. Salary of Members of Congress. Government offlcials and employees payable only by 

United states. 
"210. Offer to procure appointive office. 
"211.  Areeptance or solicitation to obtain appointive public office. 
"212. Offer of loan or gratuity to bnnlc examiner. 
"21.H. Acceptance of loan or gratuity by hank examiner. 
"214. Offer for procurement of PVderal Reserve bank loan  and  discount of commercial 

paper. 
"215. Receipt of commissions or gifts for procuring loans. 
"21(>. Receipt or charge of conimisslons or clft for farm loan or land bant transactions. 
"217.  .\c<'eptance of consideration for adjustment of farm indebtedness. 
"218. Voiding transactions in violation of chapter; recovery by the United States. 

"I 201. Bribery of public offlcials 
"(a) For the purpose of this section: 'bribe' means money or other thing 

of value, or the promise thereof, and includes, without limltitiK the generality 
of the foregoing, an emolument, profit, commission, loan, honorarium, advantage, 
benefit, position, employmeHt, or opportunity, and an agreement, check, note, 
order, contract, undertaking, obligation, gratuity, or security for the present or 
future delivery, conveyance, or procurement thereof. 

" 'public official' means Member of, or Delegate to Congress, or Resident 
Commissioner, either before or after he has qualified, an officer, agent, or em- 
ployee of the United States in the executive, legislative, or judicial branch 
of the Government, or of any agency, or juror, and 

" 'official act' means any decision, judgment, verdict, recommendation, ac- 
tion, inaction, vote, abstention, attention, or neglect by a public official on any 
question, matter, cause, suit, proceeding or controversy, which may at any time 
be pending, or which may by law be brought before such public official in hie 
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official capacity, or in his place of trnst or profit, or his commission, aid in 
committing, collusion in, or allowanc«» or facilitation of any fraud on the United 
States, or commission or omission of any act in violation of his lawful duty. 

"(b) Whoever, otherwise than as provided by law for the )>roijer dischai-ge 
of official duty, directly or indirectly, gives, offers, or promises any bribe to, or 
at the direction or with the consent of 

**(1> any public official or former public official for or Ijecause of au 
official act actually or purportedly performed by snch p«bllc official or form- 
er inibllc official, or 

"(2) any person hemg about to l)ecome a public official, with intent tq 
influence him in an official act, or 

"(3) any public official for or because of any actual or purported official 
act or the a<'tual or purj>orted influence of such public official on any actual 
or purported  official  act or with Intent to induce such public official to 
Influence any official act; or 

"(c)  Whoever, otlierwlse than as provided by law for the proper discharge 
of official duty, 

"(1)  for or because of au official act actually or purjwrtedly performed 
b.v him, or 

'•(2)  with int«rt or agreeinent to be Influenced in an official act, or 
"(3)  being a public official, for or because of any actual or purported 

official  act or liis actual or  purjx'rted  influence tbereon  or with intent 
or agreement that be will  inflnenc-e or attempt to infhience any official 
act, 

directly or indirectly aslis, demands, exacts, solicits, seeks, accepts, or agrees 
to receive any bribe, for or to himself or to any person at his direction or 
with his consent— 

•'Shall he flne<l not more than $20,000 and three times the amount or value of 
the bribe, or imprisoned for not more than fifteen years, or both, and shall for- 
feit and be disqualified from holding any office of honor, trust, or profit un- 
der tbe United States. 

"The offenses and iwnalties prescribed in this section are sei>arate from and 
In addition to those prescribed in the other sections of this Cliapter and thoae 
prescribed In sections 1.503 and 1.504 of this title. 

"§ 202.    Bribery of witne.sses 
"Whoever, directly or indirectly, gives, offers, or promises a bribe, as that 

term is defined In section 201 of this title, to or at the direction or with the con- 
sent of any person for or because of, or with intent to influence the testimony 
of snch person as a witness npon a trial, hearing, or other proceeding, before 
any court, any committee of either House or both Houses of Congress, or any 
aj^ncy, commission, or officer authorized by the laws of the United States to 
hear evidence or talse testimony, or his absence therefrom, or 

"Whoever, directly or indirectly, asks, demands, exacts, solicits, seeks, accepts, 
or agrees to receive any such bribe for or to him.self or to any iierson at his 
direction or with his consent, for or because of, or with latent or agreement 
to be influenced in testimony as a witness upon any such trial, hearing or other 
proceeding, or his absence therefrom, 

"Shall be fined not more than !ji20,000 and three times the amount or value 
of the bribe, or Imprisoned for not more than fifteen years, and shall forfeit and 
be disqualified from holding any office of honor, trust, or profit under the United 
States. 

'This section does not prohibit the payment or refoii)t of witne.s.s fees pro- 
vided by law, or the payment, by the party upon whose behalf a witJiess Is called 
and receipt by a witness, of the reasonable cost of travel and sulwistence in- 
curred and the reasonable value of time lost in attendance at any such trial, 
hearing, or proceeding, or, in tlie case of expert wltnes-ses, Involving a technical 
or professional opinion, a reasonable fee for time .spent in tl»e preparation of 
such opinion. 

'"nie offenses and iienalties prescribed in this section are separate from and 
In addition to those prescribed in sections 1.503 and 1.505 of this title. 

"1203. Compensation to Memtbers of Conprress, officers and others In matters 
affecting the Government 

"Whoever, othei-wise than as provided by law for the proper discharge of 
official  duties,  directly or indirectly  receives or  agrees  to receive,  or asks, 
demands, solicits, or seeks, any compensation for any services actually or pur- 
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portedly rendered or to be rendered at a time when he Is or was a Member 
of or Delegate to Congress or a Resident Commissioner, either before or after 
he has qualiHed, or an officer, agent, or employee of the United States in the 
executive, legislative, or judicial branch of the Government, or of any agency, 
either by himself or another. In relation to any proceeding, contract, claim, con- 
troversy, charge, accusation, arrest, or other matter in which the United States 
Is a party or directly or indirectly interested before any department, agency, 
court martial, officer, or any civil, military, or naval commission, or 

"AVhoever, linowiugly, otherwise than as provided by law for the proper dis- 
charge of official duties, directly or indirectly gives, promises, or offers any com- 
pensation for any such services, actually or purportedly rendered or to be ren- 
dered at a time when the person to whom the compensation is given, promised, 
or offered, is or was such a Member, Delegate, Commissioner, officer, agent, or 
employee— 

"Shall be fined not more than $10,000 or imprisoned not more than two years, 
or both ; and shall be incapable of holding any office of honor, trust, or profit 
under the United States. 
"§ 204. Practice in Court of Claims by Members of Congress 

"AVhoever, being a Member of or Delegate to Congress, or a Resident Com- 
missioner, either before or after he has qualified, practices in the Court of Claims, 
shall be fined not more than $10,000 or imprisoned not more than two years, or 
both ; and shall be incapable of holding any office of honor, trust, or profit under 
the United States. 
"I 20.5. Activities of officers and employees In claims against and other matters 

affecting the Government 
"Whoever, being an officer or employee of the United States or any department 

or agency thereof, or of the Senate or House of Representatives, acts as agent 
or attorney for prosecuting any claim against the United States, or aids or assists 
in the prosecution or support of any such claim otherwise than in the proper dis- 
charge of his official duties, or receives any gratuity, or any share of or interest 
In any such claim in consideration of a.ssistance in the prosecution of such claim, 
or aids or assists anyone before any department, agency, court martial, officer, 
or any civil, military or naval commission in connection with any proceeding, 
contract, claim, controversy, charge, accusation, arrest, or other matter in which 
the United States is a party or directly or indirectly Interested shall be fined not 
more than $10,000 or imprisoned not more than one year, or both. 

"Nothing herein prevents an officer or employee from taking uncompensated 
action, not inconsistent with the faithful performance of his duties, to aid or 
assist any person who is the subject of disciplinary proceedings which may result 
in his removal or suspension from a position in the Government, or other penalty, 
or who has been reuioved or suspended from such a position, to present his de- 
fense or to be reinstated or restored to duty. 
"§ 206. Exemptions; retired officers of the Armed Forces 

"(1) Sections 281 and 283 of this title shall not apply to any person because 
of his status as a retired officer of the armed forces of the United States, while 
not on active duty, or his membership in the National Guard of the District of 
Columbia, or to any person specially excepted by act of Congress. 

"(2) Whoever, being a retired officer of the armed forces of the United States, 
while not on active duty. 

"(A) at any time represents any person in the sale of anything to the 
Government through the department in whose service he holds a retired 
status or knowingly acts as agent or attorney for or aids or assists anyone 
in connection with any proceeding, contract, claim, controversy, charge, 
accusation, arrest or other matter in which the United States is a party or 
directly or indirectly interested, involving any subject matter concerning 
which he had any responsibility while in active-duty status, or 

"(B) within two years after his retirement acts as agent or attorney for 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested, and which involves 
the department in which he holds a retired status— 

"Shiill be fined not more than $10,000, or imprisoned not more than one year, 
or both. 
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"§ 207. Disqualification of former ofiBcers and employees In matters connected 
with former duties or involving former agency 

"Whoever, having been employetl in any agency of the United States, includ- 
ing commissioned officers assigned to duty in such agency, after the time when 
such employment or service has ceaseti, Ijnowingly acts as agent or attorney for, 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is u party or directly or indirectly interested involving any subject matter 
concerning which he had any responsibility while so employed or assigned to 
duty, or 

"Whoever, having been so employed or assigned to duty, within two years 
after his last such emijloyment or service has ceased, acts as agent or attorney 
for, or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accu»ition, arrest, or other matter in which the United 
States is a party or directly or indirectly interested, and which Involves any 
agency in which lie was so employed or assigned to duty, 

"Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 
"§ 208. Interested persons acting as Government agents 

"Whoever, being an officer, agent, employee on leave of absence, or member 
of, or directly or indirectly interested in the pecuniary profits or contracts of 
any eoriwratiou, joint stock company, or association, or of any firm or partner- 
ship, or other business entity, is employed or acts as an officer or agent of the 
United States, or any agency for recommending or taking action with respect 
to any individual application to the Government for relief or assistance, on ap- 
peal or otherwise, made by such business entity, or for negotiating or execut- 
ing any Government contract or in any other manner transacting business with 
such business entity shall be fined not more than $2,000, or imprisoned not 
more than two years, or both. 
"§ 209. Salary of Members of Congress, Government officials and employees pay- 

able only by United States 
"Whoever receives any salary, or any contribution to or supplementation of 

salary, for or in connection with his services as a Member of or Delegate to 
Congress or a Resident Commissioner, or an officer, agent, or employee of the 
United States in the executive, legislative, or judicial branch of the Govern- 
ment, or of any agency from any source other than the Government of the United 
States, except as may be contributed out of the treasury of any State, county, 
or municipality; or 

"Whoever, whether a person, association, or corporation, pays, or makes any 
contribution to, or in any way supplements the salary of, any such a Member, 
Delegate, Commissioner, officer, agent, or employee— 

"Shall be fined not more than $1,000 or Imprisoned not more than six months, 
or both." 

(b) Sections 214 and 215 of chapter 11 of title 18 of the United States Code are 
respectively redesignated sections 210 and 211; 

(c) Sections 216 and 223 of chapter 11 of title 18 of the United States Code 
are repealed; 

(d) Sections 217, 218, 219, 220, 221, and 222 of chapter 11 of title 18 of the 
United States Code are respectively redeslgnated sections 212, 213, 214, 215, 216, 
and 217; 

(e) Chapter 11 of title 18 of the United States Code is further amended by 
adding at the end thereof the following new section: 
"§ 218. Voiding transactions in violation of chapter; recovery by the United 

States 
"The President or, under regulations prescribed by him, the head of the agency 

involved, may declare void and rescind any contract, loan, grant, subsidy, 
license, right, permit, franchise, use, authority, privilege, benefit, certificate, rul- 
ing, decision, opinion, or rate schedule awarded, granted, paid, furnished, or pub- 
lished or the performance of any service or transfer or delivery of any thing 
to, by, or for any agency of the United States or officer or employee of the United 
States or person acting on behalf thereof. In violation of this chapter, and the 
United States shall be entitled to recover In addition to any penalty prescribed 
In this title, the amount expended or the thing transferred or delivered on its 
behalf, or the reasonable value thereof." 
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(f) Sections 281, 282, 283, and 284 of chapter 15 of title 18, section 434 of chap- 
ter 23 of title 18, and section 1914 of chapter 93 of title 18 of the United States 
Code are repealed: 

(g) Section 113 of the Renegotiation Act of 1951 (50 U.S.C. App., sec. 1223 
(Sui>p. 1952)) and section 190 of the Revised Statutes (5 U.S.C, sec. 99 (1952)) 
are repealed. 

[H.R. 2156. 80th ConR., Igt sess.) 

A BILL To strengthen the criminal laws relating to bribery, graft, and conflicts of Interest, 
and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) so much of chapter 11 of title 18 
of the United States Code as precedes section 214 is amended to read as follows: 

"CH.4PTER 11—BRIBERY, GRAFT, AND CONFLICTS OF ISTERKST 
"Sec. 
"201. Bribery of public ofllclals. 
"202.  Bribery of witness^. 
"20.3. Compensation to Members of Congress, officers and others, in matters affecting the 

Government. 
"204. Practice In Court of Claims by Members of Congress. 
"205. Activities of officers and employees to claims against and other matters affecting tlie 

Government. 
"206.  E.xemptlnns; retired officers of the Armed Forces. 
"207. Dlsqiialincatton of former oflieers and employees In matters connected with former 

duties or Involving former agencies. 
"208.  Interested persons acting as Government agents. 
"209, Salary of Members of Congress. Government officials and employees payable only by 

United States. 
"210. Olfer to procure appointive office. 
"211.  Acceptance or solicitation to obtain appointive public office. 
"212. Offer of loan or gratuity to bank cxamlneir. 
"21.3.  Acceptance of loan or gratuity by hank examiner. 
"214. Offer  for procurement of Federal  Reserve bank loan  and discount of commercial 

paper. 
"215.  Receipt of commissions or gifts for procuring loans. 
"210. Receipt or charge of commissions or gift for farm loan or land bank transactions. 
"217.  Acceptance of consideration for adjustment of farm Indebtedness. 
"218. Voiding transactions In violation of chapter; recovery by the United States. 

'•§ 201. Bribery of public officials 
" (a) For the purpose of this section: 

" 'bribe' nienns money or other thing of value, or the promise thereof, and 
includes, without llmitins the generality of the foregoing, an emolument, 
profit, commission, loan, honorarium, advantage, benefit, position, employ- 
ment, or opportunity, and an agreement, check, note, order, contract, under- 
taking, obligation, gratuity, or security for the present or future delivery, 
conveyance, or procurement thereof; 

" 'public official' means Member of, or Delegate to Congress, or Resident 
Commissioner, either before or after he has qualified, an officer, agent, or 
employee of the United States in the executive, legislative, or judicial branch 
of the Government, or of any agency, or Juror ; and 

•' 'official  act' means any decision,  judgment,  verdict,  recommendation, 
action, inaction, vote, alistention, attention, or neglect by a public official on 
any question, matter, cau.se, suit, proceeiling or controversy, which may at 
any time be pending, or which may by law be brought before such public 
official in his official capacity, or in his place of trust or profit, or his com- 
mission, aid In committing, collu.sion in, or allowance or facilitation of any 
fraud on the United States, or commission or omission of any act in violation 
of his lawful duty. 

"(b) Whoever, otherwise than as provided by law for the proper discharge of 
official duty, directly or indirectly, gives, offers, or promises any bribe to, or 
at the direction or with the con.sent of 

"(1) any public official or former public official for or becau.se of an 
official act actually or purportedly performed by such public official or former 
public official, or 

"(2) any person being alwut to become a public official, with Intent to 
influence him in an official act, or 

"(3) any public official for or because of any actual or punwrted official 
act or the actual or purported influence of such public official on any actual 
or purported official act or with intent to induce such public official to 
Influence any official act; or 
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"(c) Whoever, otherwise than as provided by law for the proper discharge of 
official duty, 

'•(1) for or because of an official act actually or purportedly performed 
by him, or 

"(2) with intent or agreement to be influenced In an official act, or 
"(3) being a public official, for or because of any actual or purported 

official act or his actual or purported influence thereon or with Intent or 
agreement that he will influence or attempt to Influence any official act, 

directly or indirectly asks, demands, exacts, solicits, seelcs, accepts, or agrees to 
receive any bribe, for or to himself or to any person at his direction or with 
his consent— 

"Shall be fined not more than $20,000 and three times the amount or value 
of the bribe, or imprisone<l for not more than flftefen years, or both, and shall 
forfeit and bedlsqualifle<l from holding any oflice of honor, trust, or profit under 
the United States. 

"The offenses and x>enaltles prescribed in this section are separate from and in 
addition to those prescribed in the other sections of this chapter and those pre- 
scribed In sections 1503 and 1504 of this title. 
"S 202. Bribery of witnesses 

"Whoever, directly or Indirectly, gives, offers, or promises a bribe, as that 
term is defined in section 201 of this title, to or at the direction or with the con- 
sent of any person for or because of, or with Intent to influence the testimony of 
such person as a witness upon a trial, hearinK, or other proceeding, before any 
court, any committee of either House or both Houses of Congress, or any agency, 
commission, or officer authorized by the laws of the United States to hear 
evidence or take testimony, or his absence therefrom, or 

"Whoever, directly or indirectly, asks, demands, exacts, solicits, seeks, ac- 
cepts, or agrees to receive any such bribe for or to himself or to any person 
at his direction or with his consent, for or because of, or with Intent or agree- 
ment to be Influenced In testimony as a witness upon any such trial, hearing 
or other proceeding, or his absence therefrom— 

"Shall be fined not more tluui $20,(X)0 and three times the amount of value of 
the bribe, or Imprisoned for not more than fifteen years, and shall forfeit and 
be dis<iualifled from holding any office of honor, trust, or profit under the United 
States. 

"This section does not prohibit the payment or receipt of witness fees provided 
by law, or the payment, by the party upon whose behalf a witness is called and 
receipt by a witness, of the reasonable cost of travel and subsistence incurred 
and the reasonable value of time lost in attendance at any such trial, hearing, or 
proceeding, or, in the case of expert witnesses, involving a technical or profes- 
sional opinion, a reasonable fee for time spent in the preparation of such opinion. 

"The offenses and penalties prescribed in this section are separate from and in 
addition to those pr»>siribed in sections l.'iOS and lo05 of this title. 
"I 208. CJompensation to Members of Congress, officers and others in matters 

affecting the Government 
"Whoever, otherwise than as provided by law for the proper discharge of 

official duties, directly or indirectly receives or agrees to receive, or asks, 
demands, solicits, or seeks, any compensation for any services actually or pur- 
portedly rendered or to be rendered at a time when he Is or was a Member of or 
Delegate to Congress or a Resident Commissioner, either before or after he has 
qualified, or an officer, agent, or employee of the United States in the executive, 
legislative, or judicial branch of the Government, or of any agency, either by 
blmself or another, in relation to any proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter in which the United States is a party 
or directly or indirectly interested, before any department, agency, court martial, 
officer, or any civil, military, or naval commission, or 

"Whoever, knowingly, otherwise than as provided by law for the proper dis- 
charge of official duties, directly or indirectly gives, promises, or offers any 
comiiensation for any such services, actually or purportedly renderefl or to be 
rendered at a time when the person to whom the compensation is given, prom- 
ised, or offered, is or was such a Member, Delegate, Commissioner, officer, 
agent, or employee— 

"Shall be fined not more than $10,000 or imprisoned not more than two years, or 
both: and shall be incapable of holding any office of honor, trust, or profit under 
the United States. 
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"§ 201. Practice in Court of Claims by Members of Congress 
"Whoever, being a Member of or Delegate to Congress, or a Resident Commis- 

sioner, either before or after he has quaiified, practices in the Court of Claims, 
shall 1)6 fined not more than $10,000 or imprisoned not more than two years, or 
both; and shall be incapable of holding any office of honor, trust, or i)roiit under 
the United States. 
"§ 205. Activities of officers and employees In claims against and other matters 

affecting the Government 
"Whoever, being an officer or employee of the United States or any department 

or agency thereof, or of the Senate or House of Representatives, acts as agent or 
attorney for prosecuting any claim against the United States, or aids or assists 
in the prosecution or support of any such claim otherwise than in the proper 
discharge of his official duties, or receives any gratuity, or any share of or 
interest in any such claim in consideration of assistance in the prosecution of 
such claim, or aids or assists anyone before any department, agency, court 
martial, officer, or any civil, military or naval commission in connection with any 
proceeding, contract, claim, controversy, charge, accusation, arrest, or other 
matter in which the United States is a party or directly or indirectly interested 
shall be fi-ned not more than $10,000 or imprisoned not more than one year, or 
both. 

"Nothing herein prevents an officer or employee from taking uncompensated 
action, not inconsistent with the faithful performance of his duties, to aid or 
assist any person who is the subject of disciplinary proceedings which may result 
in his removal or suspension from a position in the Government, or other pen- 
alty, or who has been removed or susisended from such a position, to present his 
defense or to be reinstated or restored to duty. 
"§ 206. Exemptions; retired officers of the Armed Forces 

" (1) Sections 203 and 20." of this title shall not apply to any person because 
of his status as a retired officer of the Armed Forces of the United States, while 
not on active duty, or his membership in the National Guard of the District of 
Columbia, or to any person specially exceptcd by Act of Congress. 

"(2) Whoever, l)eing a retired officer of the Armed Forces of the United 
States, while not on active duty, 

"(A) at any time represents any person in the sale of anything to the 
Government through the department in whose service he holds a retired 
status or knowingly acts as agent or attorney for or aids or a.ssists anyone in 
connection with any proceeding, contract, claim, controversy, charge accusa- 
tion, arrest or other matter in which tlie United States is a party or directly 
or indirectly interested, involving any .subject matter concerning which he 
had any responsibility while in active-duty status, or 

"(B) within two years after his retirement acts as agent or attorney for 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest or other matter in which the United 
States is a party or directly or indirectly interested, and which involves 
the department in which he holds a retired status— 

"Shall be fined not more than $10,000, or Imprisoned not more than one year, 
or both. 
"§ 207. Disqualification of former officers and employees in matters connected 

with former duties or involving former agency 
"Whoever, having been employed in any agency of the United States, includ- 

ing commissioned officers assigned to duty in such agency, after the time when 
such employment or service has ceased, knowingly acts as agent or attorney 
for, or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested involving any subject mat- 
ter concerning which he had any responsibility while so employed or assigned to 
duty, or 

"Whoever, having been so employed or assigned to duty, within two years after 
his last .such employment or service has ceased, acts as agent or attorney for, or 
aids or assists anyone in connection with any proceeding, contract, claim, con- 
trovers.v, charge, accusation, arrest, or other matter in which the United States 
is a party or directly or indirectly Interested, and which Involves any agency in 
which he was so employed or assigned to duty, 

"Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 
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"§ 208. Interested persons acting as Government agents 
"^^^loeve^, being an officer, agent, employee on leave of absence, or member of, 

or directly or Indirectly interested In the pecuniary profits or contracts of any 
coriwration, joint stock company, or association, or of any firm or partnership, 
or other business entity, is employed or acts as an oflicer or agent of the United 
States, or any agency for recommending or talcing action with respect to any 
individual application to the Government for relief or assistance, on api>eal or 
otherwise, made by such business entity, or for negotiating or executing any 
Government contract or in any other manner transacting business with such 
business entity shall be fined not more than $2,000, or imprisoned not more than 
two years, or both. 
"§ 209. Salary of Members of Congress, Government officials and employees pay- 

able only by United States 
"Whoever receives any salary, or any contribution to or supplementation of 

salary, for or in connection with his services as a Member of or Delegate to 
Congress or a Resident Commissioner, or an officer, agent, or employee of the 
United States in the executive, legislative, or judicial branch of the Government, 
or of any agency from any source other than the Government of the United 
States, except as may be contributed out of the treasury of any State, county, or 
municipality; or 

"Whoever, whether a person, association, or corporation, pays, or makes any 
contribution to, or in any way supplements the salary of, any such a Member, 
Delegate, Conuuissioner, officer, agent, or employee— 

"Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both." 

(b) Sections 214 and 215 of chapter 11 of title 18 of the United States Code 
are respectively redesignated sections 210 and 211; 

(c) Sections 210 and 223 of chapter 11 of title 18 of the United States Code 
are repealed; 

(d) Sections 217, 218, 219, 220, 221, and 222 of chapter 11 of title 18 of the 
United States Code are respectively redesignated .sections 212, 213, 214, 215, 210, 
and 217; 

(e) Chapter 11 of title 18 of the United States Code Is further amended by 
adding at the end thereof the following new section : 
"S218. Voiding transactions in violation of chapter; recovery by the United 

States 
"The President or, under regulations prescribed by him, the head of the 

agency Involved, may declare void and rescind any contract, loan, grant, subsidy, 
licen.se, right, permit, franchise, use, authority, privilege, benefit, certificate, 
ruling, decision, opinion, or rate schedule awarded, granted, paid, furnislie<l, 
or published, or the performance of any service or transfer or delivery of any 
thing to, by, or for any agency of the United States or officer or employee of 
the United States or person acting on behalf thereof, in violation of this chapter, 
and the United States shall be entitled to recover in addition to any i)enalty 
prescribed in this title, the amount expended or the thing transferred or de- 
livered on Its behalf, or the reasonable value thereof." 

SEC. 2. Sections 281. 2S2, 283, and 284 of chapter 15 of title 18, section 434 
of chapter 23 of title IS, and section 1914 of chapter 93 of title 18 of the United 
States Code are repealed. 

SEC. 3. Section 113 of the Renegotiation Act of 1951 (50 U.S.C. App. 1223 
(Supp. 19.')2)) and section 190 of the Revised Statutes (5 U.S.C. 99 (1952)) 
are repealed. 

[H.R. 2157, 86th Cong., 1st seM.] 

A BILL To Implempnt the criminal laws rclatlnp to bribery, Bmft, and conflict of interest 
In Government employment and to promote ethics In Qovernment 

Be it enacted by the Senate and IIousc of Reprenentativcs of the United 
States of America in Congress assembled. That this Act may be cited as the 
"Government Ethics Act of 1959". 

TITLE I—DECLARATION OF POLICY 

SEC. 101. It is the purpose of this Act to Implement the criminal laws relating 
to bribery, graft, and conflict of Interest in Government employment and to 
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strengthen the faith and confidence of the American people in their Government 
by promoting high moral standards in the conduct of that Government through 
the establishment of rules and requirements with respect to the conduct of 
Goverument officials and employees and other individuals dealing with the 
Government. 

TITLE II—ESTABLISHMENT OF CODE OF OFFICIAL CONDUCT  FOR 
THE EXECUTIVE BRANCH 

SEC. 201. The Administrative Procedure Act is amended by inserting before 
section 1 thereof "TITLE I" and by adding at the end thereof a new title as 
follows: 

"TITLE II 

"SEC. 101. This title may be cited as the 'Code of OflBcial Conduct for the 
Executive Branch.' 

"SEC. 102. It shall be Improper conduct for any officer or employee in the 
executive branch of the Government— 

"(a) (1) to accept, directly or Indirectly, any gift, favor, or service 
from, or (2) to discuss or consider his future employment with, or (3) 
to become unduly involved, through frequent or expensive social engage- 
ments with, any person outside the Government with whom he transacts 
business on behalf of the United States, or whose interests may be sub- 

1    stautially affected by his performance of official duty; 
"(b) to engage, directly or indirectly, in any personal business trans- 

action or private arrangement for personal profit, including any investment, 
speculation, or employment, which accrues from or is based upon his official 
position or atuhorlty or upon confidential information which he gains by 
reason of such position or authority; 

"(c) to divulge confidential commercial or economic information, or 
confidential information concerning the operations of any Government 
agency, to any unauthorized person, or to release any such information 
in advance of the time prescribed for its authorized release; 

"(d) directly or Indirectly to acquire or to retain financial interests, or 
to engage in private activities or employments, which conflict with the 
performance of his official duties; 

"(e) to participate in any manner oa behalf of the United States In the 
negotiation of contracts, the making of loans, the granting of subsidies, 
the fixing of rates or the issuance of permits or certificates, or in any 
investigation or prosecution, which affects chiefly a person (1) by whom 
he has been employed or with whom he has had any economic interest 
within the preceding two years, or (2) with whom he has any economic 
interest, or any pending negotiations concerning a prospective economic 
Interest; or 

"(f) to fail to conduct his personal and official affairs so that no reason- 
able suspicion or appearance of the violation of subsections (a) through 
(e) of this section can arise. 

"SEC. 103.   It shall be improper conduct for any former officer or employee 
in  the  executive  branch of  the  Government,  Including any  retired officer 
of the Armed Forces of the United States, at any time knowingly to represent 
any person in connection with, or to participate in the preparation of any 
proceeding, contract, claim, controversy or other matter, in which the United 
States is a party or directly or indirectly interested and which involves a 
subject matter concerning which he had any official responsibility or officially 
acquired confidential Information during the period of his Government employ- 
ment or his active duty. 

"SEC. 104. It shall be improper conduct for any officer or employee in the execu- 
tive branch of the Government, within two years after his Government employ- 
ment has ceased, and for any retired officer of the Armed Forces of the United 
States within two years after his retirement, knowingly to represent any person 
in connection with, or to participate in the preparation of any proceeding, con- 
tract, claim, or controversy, or other matter in which the United States is a party 
or directly or indirectly Interested, and which involves the agency in which he 
was employed or assigned to active duty. 

"SEC. 105. It shall be improper conduct for any person— 
/ "(a)(1) to give, directly or indirectly, any gift, favor or service to, or 

(2) to discuss or consider future employment of or (3) to become unduly 
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involved, through frequent or expensive social engagements, with any officer 
or employee of the executive branch of the Governments who transacts busi- 
ness with him on behalf of the United States, or whase performance of 
official duty may substantially affect his interests: 

"(b) to persuade any ofllcer or employee In the Executive branch of the 
Government to divulge confldentinl commercial or economic information, or 
confidential information concerning the operations of any Goverrniient agency 
to any unauthorized iJerson, or to release any such information in advance of 
the time i>rescribed for its authorized release; or 

"(c) knowingly to employ any former officer or employee of the executive 
branch of the (Sovemment, or any retired officer of the Arinetl Forces of the 
United States, under circumstances which would constitute improper con- 
duct on the part of such former officer or employee or retire*! officer of the 
Armed Forces, within the meaning of section 103 or 104 of this title. 

"SKO. 10t>. It shall be improper conduct for any party to a contested agency 
procee<iing which has been designated for hearing, or his representative, or any 
person on bis bebaLf, to consult with, advise, or make oral or written presenta- 
Uon to any agency member or employee concerning any nupst'on of law or fact 
involved in the proceeding, except upf>n notice and opixtrtunity for all parties to 
participate. 

"SEC. 107. (a) The head of any agency in the executive branch of the Govern- 
ment— 

"(1) may, after notice and hearing, dismiss any officer or employee in his 
agency upon finding that such officer or employee has violated sei'tion 102 of 
this title; 

" (2) may, after notice and bearing, bar the appearance before such agency, 
for such period of time as he deems proper, of any former officer or employee 
or any retired officer of the Armed Forces of the United States, upon tluding 
that such former officer or employee or retire<l officer of the Anne<l Forces 
has violated section 103 or 104 of this title; 

"(3) may require any person who is represented by another person in an 
api)earance before such agency in connection with any proceeding or other 
matter to certify under penalty of perjury that such representative will not, 
by such appearance, violate section 103 or 104 of this title; 

"(4) may, after notice and hearing, bar any person from negotiating or 
comi>eting for any business with his agency, for such period of time as he 
deems proper, upon finding tlmt such person has violated section 105 or 106 
of this title; or 

"(5) may, under regulations prescribed by the President of the United 
States, cancel any contract, loan, subsidy, rate, permit, or certificate which 
he finds, after notice and hearing, to have been procured as a result of 
improper conduct within the meaning of this title. 

"(b) Whenever the head of any agency exercises the authority conferred by 
paragraphs (1), (2), (4), or (5) of subsection (a) he shall furnish a written 
statement of his findings to the person concerned and shall have such statement 
published In the Federal Register unless he determines that such publication 
would not be in the public interest." 

SEC. 202. Reference in title I of the Administrative Procedure Act (other than 
in sections 1 and 2 thereof) to "this Act" shall be held to refer only to title I 
of such Act, as amended by this Act. References in any other law, or in any 
rule or regulation, in eflfect prior to the date of enactment of this Act, to the 
Administrative Procedure Act shall be held to refer only to title I of such Act, 
as amended by this Act 

[H.R. 7556. 80th Cons:.. 1st sess.] 

A BILL To prohibit under certain conditions, for two years, the employment of a former 
employee of the Federal Government by any person, concern, or foreign government with 
which certain transactions were handled 

Be it enacted l>y the Senate and Some of Representatives of the United 
States of America in Congress assembled. That section 284 of title 18, United 
States Code, is amended by inserting "(a)" immediately before "Whoever" and 
by adding at the end thereof the following: 

"(b) It shall bo unlawful for any person or concern knowingly, either directly 
or indirectly, to employ or to offer or promise to employ any person who as an 
employee of the Federal Government at any time in a two year period prior to 

53286—60 a 
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termination of liis Federal employment has dealt with the claim against the 
Federal Government or business of such first-mentioned person or concern and 
who has terminated his Federal employment within two years previous to such 
employment or offer or promise of employment: Provided, however, That minor 
ministerial dealings shall not be included in this prohibition: And provided 
further. That the word '"business" as used In this section relates only to business 
operations or transactions of the first-mentioned person or concern and excludes 
regulations or orders of general application and their effect on such business. 

"(c) It shall be unlawful for any person who as an employee of the Federal 
Government at any time in a two year period prior to termination of his Fed- 
eral employment has dealt with the claim against tlie Federal Government or 
business of a person, concern, or foreign government to accept or to promise to 
accept employment with such person, concern, or government within two years 
after such employee has terminated his Federal employment. 

"(d) This section shall not apply to employment begun with any person, 
concern, or foreign government employer before the effective date of subsections 
(b) and (c) of this section nor to Federal employment by the Atomic Energy 
Commission or by the Securities and Exciiange Commission. 

"(e) Any person who violates subsections (b) and (c) of this section shall, 
upon conviction thereof, be fined not more than $10,000 or imprisoned not more 
than one year, or both." 

APPENDIX 

SUMMARY OF PROVISIONS OF CONFLICT-OF-INTEBEST BILLS 

H.B.  2156  AND  R.B.  1900 

H.R. 21.^6 and H.R. 1900 propose the revision and reenactment of chapter 11 
of title 18 of the United States Code, now captioned "Bribery and Graft," and 
now comprising sections 201 through 22.3. The revised chapter would include 
revisions of conflict-of-interest provisions presently contained in other chapters 
of title 18, and would bear the caption "Bribery, Graft, and Conflicts of Interest" 
As so revised, the new chapter would have 18 sections as follows: 
Section 201. Bribery of public offlcials 

Section 201 would combine 11 existing sections of title 18 (201-208, 211, 212, 
213) which now deal in nonuniform fashion with the bribery of Government 
employees (201, 202), district attorneys and marshals (20.S), Members of Con- 
gress (204, 20.^)), Judges and Judicial oflSoers (20(5. 207, 208), and revenue and 
customs officers (211, 212, 213). The new section would for the first time define 
"bribery," "public official" and "official act" and would provide a uniform 
maximum penalty, striking equally at giving or receiving a bribe for any "official 
act" of a "public official." ' 
Section 202. Bribery of witnesses 

Proposed new section 202 would combine, broaden, and render uniform present 
section 209 and 210 dealing with the bribery of a witness. The new section 
would extend the statute to the bribery of witnesses before congressional com- 
mittees and before Federal agencies: at present the statute applies only to 
bribery of witnesses before courts and officers authorized to take testimony." 
Section 20S. Compensation to Members of Congress, officers and others, intnattera 

affecting the Oovemment 
This section revi.ses present section 2S1 of title 18 which prohibits Members of 

Congress and Federal employees from accepting compensation for services ren- 
dered before Federal agencies. The principal consequences of the revision are, 
first, to ban payment as well as receipt of the prohibited compensation; and 
second, to cover persons making agreements to receive such compensation before 
entry into public office or receiving such payment after leaving it.* 
Section 20^. Practice in Court of Claims by Members of Congress 

This section would roonact without change present section 282 which prohibits 
Members of Congress from practicing in the Court of Claims. 

' TIipso provisions are dlsaissed In pts. I and II of the Btaff report, pp. 85-75. 
» Sriiff report, pts. 1 and II. pp. 75-70. 
» Stair report, pts. I and II, pp. 46-52, 53-54. 
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Section SOS. Activities of officers and employees in cUiims against, and other 
matters, affecting the Government 

Present section 283 prohibits Government employees from prosecuting claims 
against the United States. Proposed section 205 would extend this prohibition 
to include services in matters in which the United States is interested when 
performed before executive and independent agencies. A new paragraph ex- 
empts the uncompensated assistance to fellow employees who may be the subject 
of disciplinary proceedings.' 
Section 206. Exemption; retired officers of the Armed Forces 

This section combines the provisions of present sections 281 and 283 with 
respect to retired officers of the Armed Forces, members of the National Guard 
of the District of Columbia, and persons specially exempted by act of Congress. 
The section restates the three existing provisions of those sections by which 
retired officers remain subject to conflict-of-interest principles, I.e.: 

(1) There is continued a lifetime prohibition against representing anyone in 
the sale of anything to the Government through the department In which he 
holds a retired status. 

(2) There Is continued a lifetime prohibition against the prosecution of claims 
against the United States Involving subject matter with which the retired 
oflScer was directly connected during active duty. As In proposed section 205, 
the term "claim against the United States" is broadened to include "proceeding, 
contract, • • •" etc., "In which the United States is a party directly or in- 
directly interested." 

(3) Present section 283 also requires retired officers, for a period of 2 years 
after their retirement, to refrain from prosecuting claims against the United 
States involving the department in whose service they hold a retired status. 
Proposed section 206 continues this requirement, but, as above, applies it to 
activity In connection with a broad range of Government-related matters and 
proceedings. 

(4) The maximum i)enalty In the propo.sed section ($10,000 and/or 1 year) is 
that of present section 283 which Is less than that of section 281." 

In this connection the Chair notes that the Armed Services Committee of 
the House has commenced hearings on H.R. 0082, lntroduce<l by Representative 
Hubert, which deals primarily with conflict-of-interest problems involving re- 
tired commissioned officers. Our subcommittee Is maintaining and will main- 
tain close liaison with the Armefl Services Committee in order to avoid the 
possibility of inconsistent action in this area. 
Section 207. Disqualification of former officers and employees in matters con- 

nected with former duties or involving former agencies 
This section broadens present section 284 which prohibits former Federal em- 

ployees, within 2 years after termination, from prosecuting claims against the 
United States involving a subject matter dire<;tly connected with their employ- 
ment or duties. It imposes (n) a lifetime disqualification with respect to all 
matters in which the United States is interested, and with respect to which the 
employee exercised responsibility, and (6) a 2-year disqualification with respect 
to other matters in which the United States Is Interested and which involved 
the employee's agency.' 
Section 208. Interested persons acting as Oovcmment agents 

This section amends and continues present section 4.34 of title 18 which pro- 
hibits a person with a pecuniary interest in a private business entity from 
repre.sentlng the Government in a transaction of busino.ss with that entity. In 
addition to language broadening the concept of "transaction of business," the 
revised section expressly Includes the right of reemployment in a private busi- 
ness as a right giving rise to a possible conflict of inter{»st under the section, 
and also provides for the coverage of employees of Government-owned corpora- 
tions.' 

Section 309. Salaries of Mcm'bers of Congress, Govei-nment officials, and em- 
ployees payable only by the United States 

This section would amend present section 1914 which prohibits private sup- 
plementation of Federal salaries by making clear that the section applies to 

« Stuff report, pt8. I and II. pp. 46-50, 52-53, 64-^5. 
• Stnff report, pta. I .ind II. pp. ."i.";. .lO. 
• Stnff report, pts. I and II. pp. 5S-89. 
» Staff report, pts. I and II, pp. 69-81. 
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legislative aud  judicial personnel coextensively with set-tion 203.    Provisions 
prohibiting  receipt  and  iMiyment  respectively  are  rendered   uniform.* 

Sei-tiom 210-217 
Tliese sections would reenaot without change sections 214-222 of chapter 11, 

title 18, of the United States Code." 

Bection 218. Voiding transactions in violation of chapter; recovery by the 
United titatPs 

Present section 2i() empowers the President of the United States to declare 
void any contract or agreement entered into in violation of its terms, which 
prohibit persons from giving, and Government iiersonuel from rec-eiviug, any 
money or thing of value for procuring or aiding to procure a (Jovernment con- 
tract. Proiwsed section 218 expands the power of the President .so that it will 
extend to Government licenses, grants, subsidies, and similar benefits consum- 
mated in violation of any of the provisions of chapter 11, including the conflict- 
of-interest laws whose inclusion in this chapter Is proiK»sed. The United States 
would be authorized in any such case to recover, in addition to prescribed penal- 
ties, whatever has been given or transferred in its behalf." 

In addition to the foregoing changes, H.K. 21.'5(> would repeal a number of 
provisions of law rendered obsolete by its enactment. 

H.R. 21.'>7 woulil enact an overall cwle of ethical conduct to cover employees 
of all executive agencies as well as former employees and members of the public 
who deal with the agencies. The bill would provide administrative penalties, 
including (1) discharge, for employees who engage in unethical conduct: (2) 
susi)ension or disbarment of repre.sentntives who violate rules governing the 
activities of former Federal employees: and (3) disqualification for contracts 
and grants of i)rivate parties who engage in unethical practiies in dealing with 
the Government. 

In introducing this bill, I felt that although existing rriininal laws, as revise<l 
by H.R. 21.'>6, would adequately penalize more serious offenses, tliere remains 
a nee<l for Congress to enact a co<le establishing dear and unambiguous mini- 
mum standards of honesty and fair dealing in the conduct of Government 
business, and authorizing decisive disciplinary action for violation, to be ad- 
ministered by agency heads. 

Title I of II.R. 21.'>7 contains a statement of legislative policy. Title II adds 
a new title II to the Administrative Proceflure Act to be cited as the "Code of 
Official Conduct for the Executive Branch." 

Section 102 of the new title establishes six categories of "improper conduct" 
for officers and employees in the executive branch of the Government, namely: 

(o) To accept gifts from, di.scuss future employment with, or bwome unduly 
socially involved with persons outside the Government with whom they tran.sact 
Government business or whose interests may be substantially affected by their 
performance of official duty; 

(6)   U.se confidential Government information for personal gain; 
(c) Divulge confidential information to unauthorized persons or release such 

information in advance of the time prescribed ; 
(flf) Acquire or retain financial interests or engage in private activities or 

employments which conflict with proper performance of duty ; 
<c) Participate on behalf of the United States in any transaction which 

chiefly affects a person in whom they have an interest; 
(/) Fail so to conduct their affairs as to avoid any reasonable suspicion or 

appearance of the violation of the foregoing principles. 
Section 103 of the new title is aimed at former officers and employees of the 

Government, including retired officers of the Armed Forces of the United States. 
It makes it improper conduct for such a person ever to participate in a case or 
proceeding in which the United States is involved and which involves a subject 
matter concerning which such person had official responsibility, or officially 
ac(iuired coiifi(!ential information during his Government employment or active 
duty. 

» staff report, pts. I and II. pp. 61, 62. 
" StiifT rpporf. pts. I and II, p. 77. 
J" StafT rppnrt. pts. I and II, pp. 76-77. 
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Section 104 bars any such former officer, employee, or retired officer, within 
2 years after termination of employment or retirement, from participating in 
cases involving the United States which also involve the agencies in which he 
was employed or asssigned to active duty. 

Section 105 is addressed to members of the public who deal with Government 
employees.    It makes it improper conduct for such a person—• 

(o) to give gifts to, discuss future employment with, or become unduly .so- 
cially involved with, a Government employee who transacts Government busi- 
ness with him or whose performance of duty may substantially aft'e<-t his 
interests; 

(6) iwrsuade Government employees to divulge or prematurely to release 
confidential Government information; and 

(c) knowingly to employ a former Government employee or retired officer of 
the Armed Forces under circumstances which would con.stitute improper con- 
duct on their part within the meaning of section 103 or 104. 

Section 106 makes it improper conduct for mcuihers of the puldic to make 
ex parte representations to agency members or employees resardlng the is,snes 
in contested cases that have been assigned for hearing. 

Section 107 emjwwers agency beads to impose administrative sanctions in- 
cluding the following: 

1. ni.<unis.sal of any officer or emplo.vee upon a flnding after notic* and hearing 
that he has violated .se<-tion 102 : 

2. Disqualification for appearance before the agency of any former officer or 
employee or retired officer of the Armed Font's ujK)n a finding after notice of 
hearing that he has violated secti(m 103 or 104 ; 

3. Refjuirement that i>arties t<» agency pro<'eedings who are represente<I by 
other persons c-<>rtify that such representation will not violate section 103 or 
104; 

4. Disqualificaticm for negotiating or competing for business with the agency 
of persons found after notice and hearing to have violated section 10.5 or 106; and 

r>. Cancellation, under regulations prescribed by the President, of any contract 
or other agency action found aft«'r notice and hearing would have been procured 
as the result of improin>r conduct within the meaning of the title." 

H.B. T56S 

H.R. 7.V»6, intrmluced by Reiiresentative Bennett, of Florida, would prohibit, 
under certain conditions, for 2 years, the employment of a former employee of the 
Fetieral Government by any person, concern, or foreign government with which 
certain tran.sactions were handled. Penalty for violation of the provisions of this 
bill would be a fine of not more than SIO.OOO or imprisonment for not more than 
1 year, or both. 

The (^H.MKM.w. Our first witness tliis iiioniiiig is the distingtiislied 
Ropresentntive from Floridii, our colleague, Representative CJiarles E. 
Bennett. 

We are very fzhul to have you l\ere. 

STATEMENT OF HON. CHARLES E. BENNETT, A REPRESENTATIVE 
m CONGRESS FROM THE SECOND CONGRESSIONAL DISTRICT OF 
THE STATE OF FLORIDA 

Mr. BEN-NETT. Mr. Chairman and meml>ers of the committee, I 
deeply appreciate your kindness in allowing me to testify in behalf 
of H.R. 7556 and other legislative proposals which would fmprove the 
ethical conditions and proce<lures in the U.S. Government. 

For a number of years I have been active in Rttemptinjr to assist in 
the field of improving ethics in government and, as yon Icnow, Con- 
^re,ss on Jtily 11, lJ)o8, pa.ssed a Cotle of Ktiiics for Government .Sen*- 
ice, which 1 and many other members of Congress liad jointly worked 

"The recommendations upon which U.K. 2157 Is baK«d appear In pti*. III. IV, and V of 
aff report, pp. 65-70. dtalT report, pp. 65 
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upon and introduced. In 1951 I introdiued H.R. 4389 wliich was the 
original version of U.K. 7556, upon whicli I am primarily testifying 
todaj'. In the intervening yeai-s since the 1951 inti-oduction I liavo 
from time to time int,ro<luced similar bills making such refinements 
as seemed to be refpiired or which were suggested to me by colleagues 
during these years. 

The favorable report by the Comptroller General of the United 
States on IT.R. 7556 includes the following language: 

Our office heretofore has suggested the strengthening of the criminal laws on 
bribery of fjciveriinn^iit offiit'rs and cinpldyi^s to avoid looi)lioles now exiKtiug. 
Mainly, we have suggested a revision and broadening of 18 U.S.C. 284 and the 
enactment of adequate safeguards against connivance between Government em- 
ployees and contractors for future employment. This measure, which woiild con- 
siderably broaden the scope of section 284 and make; the employment prohibition 
applicable to both the employee and the employer, would tend largely to ac- 
complish those objectives. 

In commenting on certain other bills to revise 18 U.S.C. 2S4, we have cau- 
tioned against making the statute so restrictive that it might operate to deny 
to the Government the services of needed employees with special qualifications. 
This proposal, however, would impose only a 2-year employment prohibition 
and then only as to employers whose claims or business the employee had dealt 
with in the 2-year period prior to termination of his (ifovernment employniont. 
Also, since the prohibition imposed by the bill, as we understand it., would apply 
only when the former Government employee "has terminated his employment," 
that is, to voluntary separations, it would not operate as an ineqiiitable reem- 
ployraent stumbling block in cases where Federal employees are Involuntarily 
separated be<'au.«e of reductions-in-force, mandatory retirement, and the like. 

We favor legislation which would accomplish the purposes of H.R. 7556. * • • 

Xow, one of the difficulties about enacting legislation in this field is 
that it is a field which goes further into personal behavior than the 
body of criminal and administrative law so far upon our statute books; 
hence, it is easy to desire to go a great distance to correct all conceiv- 
able abuses when cooler logic would tell us that it might be better 
and wiser to proceed firmly on sound ground for a short distance 
in a measui"e which can be passed and will be effective for the pur- 
poses designed. Still later, as popular acceptance may alljaw, and 
as the experience of a limited statute may encourage, it may be possible 
to enact further measures giving additional ethical strength to our 
Government. I maintain that H.R. 7556 is the limited type of statute 
which can be readily accepted, enacted, and utilized at this period in 
our history. I do not claim that it represents the best possible end 
result for some future day. It is a short statute, a relatively simi>le 
one, and one which has been the subject of quite a number of depart- 
mental reports in previous Congresses, at least in earlier versions of 
this measure. As this measure now stands before you, it is the result 
of trying to meet all previous objections to previous measures intro- 
duced in this field by myself and others when I had the opportunity 
to study the other reports. I sincerely hope that your committee may 
find it possible to approve this measure for enactment in this session 
of Congress. 

Before I close my remarks I would like to compliment this com- 
mittee and the chairman, members, and staff thereof, for their active 
work in this field, which I am sure will be a strengthening force in 
our Government. I understand that H.R. 2156 and H.R. 2157 are 
bills upon which I might properly comment and I take this oppor- 
tunity to express the feeling that these bills cx)ntain many fine provi- 
sions for strengthening the ethical content of our Government.  There 
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is one matter of teraiinology with regard to H.R. 2157 that I would 
like to mention and present my views upon: and this is that I believe 
that section 101 at line 12 on page 2 is not necessary to the act and 
may have the minecessary and undesiiable result of somewhat de- 
tracting from the Code of Ethics for Goverimient Service passed in 
the 85th Congress. This same observation applies to so much of the 
title of this section as is contained in lines 5, 6, and 7 of page 2 as it 
is now drafted. I would suggest that perhaps the title cxjuld be re- 
worded to read something like: "Prohibited Conduct in the Execu- 
tive Branch." I suggest some change along tliis line because it does 
not appear to mo that any great benefit is obtained by using the words 
"code of official conduct" while I can see some detriments to the Code 
of Ethics for Government Service if we now enact a provision wliich 
may throw some doubt as to whether the Code of Ethics for Govern- 
ment Service has been superseded or abandoned. Even though the 
Code of Ethics for Government Service has no penal provisions in 
it, it has been considered to have been helpful in the Government 
serAHca. and there is no reason to suspect that its beneficial effects will 
be muiimized in the future; in fact, they can be expected to increase. 
I believe there is no need for Congress to pass legislation conflicting 
with its earlier enactment and that desirable features of the cur- 
rently discussed legislation can be p.assed without in any way detract- 
ing from or overriding the Code of Ethics for Government Service. 

The CHAIRMAN. Mr. Bennett, may I say there was no intention on 
the author's part to supersede your general statute, upon winch you 
are to be greatly complimented and which is called the Code of Ethics 
for Government Service. 

We are not jealous of the language. We will certainly take into 
consideration your suggestion to entitle the proposed enactment "Pro- 
hibited Conduct in the Executive Branch." 

Is that what it is ? 
Mr. BENNETT. I just suggest that it might be "Prohibited Conduct 

in the Executive Branch."^  That is just a possibility. 
As I see it, there is a place for details, specific rules like those in- 

volved in the currently discussed legislation, and there is a place for 
the previously passed code of ethics. Those rules currently being 
considered are not suitable for framing or for being printed in wallet- 
card form, or for other distribution that would keep them in readily 
available form for Federal employees. On the other hand, rules of a 
more detailed nature than the code of ethics may well be needed and 
I can see the value of supplementing the code in this way. That 
the code of ethics passed by Congress last year has had a practical 
uplifting effect on ethics in Government is supported by the follow- 
ing statement in a letter recently sent to the House Post Office and 
Civil Service Committee from Civil Service Chairman Harris Ells- 
worth: 

Passage by the Congress of House Concurrent Resolution 175, S.'ith Congress, 
estabHshlng a uniform rode of ethics In the Federal service, has been a major 
contribution in this field. It has done much to stimulate awareness of resjion- 
siblllty for employee conduct, and to emphasize the importance of their 
dudes • • •. 

In conclusion, I again express my gratitude to this committee for 
allowing me to present my views on legislation now pending in this 
session and I sincerely hope that the committee will find it possible 



18 FEDERAL   CONFLICT   OF   INTEREST   LEGISLATION 

to report out H.K. 7556 or some similar measure or measures for 
strengthening ethical procedures in our Government. 

The CHAIKMAN. AS you know, Mr. Bennett, these bills are really 
a sort of first step, subsequent to the passage oi your general code of 
ethics. 

Mr. BENNETT. Thank you, sir.    Thank you very much. 
The CHAIRMAN. Any questions ? 
Mr. ROGERS. Suppose a man should be an employee of the Internal 

Revenue Service, connected with the Income Tax Division. 
Now, upon his termination of employment, do you say that he 

shouldn't pi-actice before the Internal Revenue Service for 2 years? 
Mr. BENNETT. If he handled a particular case of a particular per- 

son, he could not then for 2 yeai-s be employed by that person. 
Mr. ROGERS. Well, suppose he was supervisor of the division that 

handled, say, Florida cases, and while he wouldn't necessarily be pass- 
ing on it, but he was a supervisor when one of these cases had been 
in the division. Would you prohibit hun then from appearing before 
the department? 

Mr. BENNBrr. He would not be prohibited f ix>m appearing. If he 
had not himself made the policy or handled the case sijecilically, I 
wouldn't see that he sliould be prohibited from being employed by 
someone who once had business befoi-e the agency. 

Mr. ROGERS. Although he would, during that period of time, have 
been a supervisor. 

Mr. BENNEIT. It seems to me general supervision not related spe- 
cifically to the aise would not prohibit him. The bill provides for 
exclusion of the prohibition in "I'egulations or orders of general 
application." 

Mr. ROGERS. In other words, your legislation goes only to him who 
may have represented the Government as an employee and thereafter 
on resignation or termination of his service, you would say that for a 
I^eriod of 2 years that he could not be employed by a person with 
whom he had transacted business for the Government. 

Mr. BENNETT. It only prohibits when the employee had something 
to do with a particidar business matter in the pi"eceding 2 years. 

If there was something that he did 3 years before, it would not be 
a basis for prohibition. 

Mr. ROGERS. All right, then, assuming that lie did iiandle a tax case 
and the Government hasn't concluded it in 2 years, would he then be 
pennitted to appear at the end of 2 years and be an applicant in the 
matter ? 

Ml-. BENNETT. Yes; as far as this statute is concerned. This is a 
very limited statute. 

But may I say it is better to pass some statute tliat is going to do 
some gootl than to talk in general about a tremendous field in which 
we never get around to enacting any legislation at all. 

Mr. ROGERS. Thank you. 
Mr. HoLTZMAN. Mr. Chairman, I want to say that I was one of the 

lucky recipients of the "ten commandments" or the credo of a public 
sei-vant, and while many Members of Congress are deeply interested 
in this pi-ogi'am, I know of no one who is more dedicated than the 
gentleman from Florida, who is a vei-y dear friend of mine. 

Mr. BENNETT. Thank you. The friendship is certainly recipro- 
cated. 
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The CHAIRMAN. Any other questions? 
Mr. MEADER. I would like to say that I think this raises a very im- 

portant question. It is important that the Federal Government have 
access to qualifiexl talent from private life. 

Does the gentleman feel that this might prevent jieople accepting 
Government employment because it would somewhat limit their scope 
of activities after tlie Federal employment ceased? 

Mr. BENNETT. Well, of course it would. The purpose of the law 
is to exclude some people fi-om doing certain types ot work with the 
Federal Government. 

Obviously, it would have some effect in that field. 
But may 1 call to your attention again that I think this is probably 

the narrowest bill in this field that has been introduced. It is a very 
narrow bill and it would be a little difficult to envision making a nar- 
rower bill which would affect fewer people and at the same time 
accomplishing any objective. 

I think if you are going to do anything in this field and you feel 
that you can't go very far in it, this would be the bill that you would 
probably be interested in. 

Mr. MEADER. I suppose one of the inducements for a person to ac- 
cent public employment might be to become an expert in a particular 
field, and if he were to be denied the advantage of that experience and 
expertise that he developed in the Govenmient for a period of at 
least 2 years after cessation of his employment, it might discourage 
him from accepting employment in the first place, thus depriving the 
Government of needed services. 

Mr. BENNETT. I agree. That is the reason this law was drawn so 
narrowly, so a person could do what many lawyei-s appropriately do 
today. 

I used to practice law in a firm that had a great deal of Internal 
Kpvemie busme,ss, and the company usually had several lawyers who 
had come with them from the Internal Revenue, and the.se people 
were not dissuaded from coming into the firm. 

As a matter of fact, most ethical lawyei-s wouldn't have allowed, in 
our firm, the handling of a matter which had l^een handled by that 
man iiefore. he had come with us, just as a matter of ethical principles. 

And I may say a 2-year thing would not have been the limit of 
their prohibition. They would have prohibited back to the time the 
man went into the Internal Revenue Service. 

As I understand the ethical background of the firm with which 
I used to practice law, I don't think they would have allowed a man 
to handle any cjise that he had handle<l as a Federal employee. And 
this law doesn't go that far. 

Mr. ME<\DER. Might I ask the gentleman what is the source of the 
phraseology in his bill H.R. 7556—was this originated with the 
gentleman himself or did he have some assistance, maybe from the 
General Accounting Office or some other agency, either of the executive 
branch or the Congress, in the preparation of the language of this bill ? 

Mr. BENNETT. I didn't bring all of my files with me I have rather 
extensive files on this subject. But my recollection is that the bill 
that I originally drafted in 1951 or thereabouts was a bill which 
did not go specifically to this section; didn't amend this particular 
section. 
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It set out a general policy, and then the departments, as they re- 
ported on this Dill, suggested that they liked tne idea or the legisla- 
tion, but preferred having this amendment on this particular section 
of the statutes, and so then I took it up with the legislative counsel 
as to how to do this, accomplish tlie oDJectives of the bill which I 
originally introduced, but establish a new statute and apply that to 
the statute which they preferred to have amended. 

Tlie legislative counsel gave me that language. I may say two or 
three sessions ago in Congress someone wlio cliairmaned the activity 
in this field referred this leofislation to an infinite number of agencies. 
I think there must have oeen 20-some-odd reports from different 
agencies that came in. 

So in the preparing of this particular bill, H.R. 7556,1 read all the 
old reports and tried to meet every objection they had in those old 
reports in this legislation, and that is the way in which it got into 
this present f onn. 

In other words, I studied the language that they said they didn't 
like and substituted this language that they thought might be better. 
This is sort of a i*esult of the departmental reports which have been 
heretofore filed. 

Mr. MEADER. You use the term "employment" in section (b). You 
say "shall be unlawful for any person or concern knowingly, either 
directly or indirectly, to employ or to offer or promise to employ any 
person." 

Would "employment" be broad enough, as used in section (b), to 
cover the engaging of an attorney ? 

Mr. BENNETT. Yes, sir; in my opinion it should be. But, of course, 
it only relates to the things in which there has lieen some specific 
business transaction. 

This is not a general prophylactic prohibition of anybody having 
been in the Federal Government not doing a similar work when they 
get out. It is only a prophylactic protection against somebody in 
a particular negotiation getting out and going to work for the person 
on the other side of this negotiation. 

Mr. MEADER. I wasn't quite clear that it contemplated that the 
prohibited employment or offer of employment applied only during 
the period of 2 years following the cessation of his employment by 
the Federal Government. 

Should it not. also apply to a person who is cun-ently employed by 
the Federal Government? Shouldn't the period also include em- 
ployees who have not terminated their services with tlie Federsd 
Government ? 

Mr. BENNETT. I think there are already on the statute books stat- 
utes which cover this. 

In other words, a person used in a dual capacity, representing two 
people at the same time, would find penal sections right now which 
would get liim. 

I may be wrong about that, but I believe a person at the present 
time would run into trouble with existing statutes if he was repre- 
senting some large corporation or some tax problem for an individual 
and also presenting the matter on the part of the Government. 

Now. I feel that the statutes pre,sently are sufficiently strong to cover 
this, although if they are not, I tliink that would be a thing to add to 
this statute. 
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Mr. MEADER. I am thinking of tlie situation wliere an employee of 
the Government in some agency isn't even thinking about leaving the 
Government service, but he is doing business with some busmess 
concern, and this business concern oifers him a job, not to handle the 
thing tiiat he is dealing in with this business concern, but something 
else. 

Now, your bill wouldn't cover that situation, as I gather it. 
Mr. BENNEIT. It would not be criminal, providing that he did not 

handle, while a Federal employee, a substantial business matter be- 
tween the employer and the Government. My bill says: "Minor min- 
isterial dealings shall not be included in this prohibition." 

The CHAIRMAN. Mr. Bennett, my bill, H.R. 2156, is different from 
yours in this regard. Section 207 of my bill broadens the present 
section 284, which prohibits former Federal employees within 2 years 
after termination irom prosecuting claims agamst the United States 
involving a subject matter directly concerned with their employment 
or duties. It would impose, first, a lifetime disqualification with re- 
spect to all matters in which the United States is interested and witli 
respect to which the employee exercised responsibility, and, second, a 
2-year disqualification with respect to other matters in which the 
United States is interested and which involved the employee's agency. 

The section follows the general principles enunciated in the Canons 
of Professional Ethics of the American Bar Association. 

It might be well hei-e now to quote canon 6, canon 36, and canon 37. 
They read as follows: 
Canon 6: The obligation to represent the client with undtvldeci fidelity and not 

to divulge his secrets or confidences forbids also the subsequent acceptance of 
retainers or employment from others in matters adversely affecting any interest 
of the client with respect to which confidence has been rei)Osed. 

Canon 36: A lawyer should not accept employment sis an advocate in any 
matter upon the merits of which he has previously acted in a judicial capacity. 

A lawyer, having once held public office, or having been In the public employ, 
should not after his retirement accept employment in connection with any matter 
which he has investigated or passed upon while in such office or employ. 

Canon 37: It is the duty of a lawyer to preserve his client's confldencea. 
This duty outlasts the lawyer's employment, and extends as well to his em- 
ployees; and neither of them should accept employment which involves or may 
Involve the disclosure or use of these confidences, either for the private advan- 
tage of the lawyer or his employees or to the disadvantage of the client, without 
his knowledge and consent, and even though there are other available sources 
of such information. 

Do you care to comment on that ? 
Mr. BENNETT. Yes, I would. 
I didn't remember the Canons of Ethics word for word, like you 

referred to, but even earlier in this conversation somebody rai.sed the 
question of what ordinary legal procedures would be, and I in a very 
off-the-cuff manner tried to say something along the line that you have 
stated, and I think those principles are fine principles, and as far as 
I am concerned, I would prefer the ultimate enactment of the bill you 
have introiiuced because it is broader. 

The only problem about it is that I doubt very seriously that Con- 
gress would enact such broad language. 

As far as I, mj'self, am concerned, I think your bill states wonder- 
ful principles. I simply question whether or not Congres will ulti- 
mately be able to grind out such broad legislation. If it can, I cer- 
tainly would expect to support it. 
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I don't think there is anything in tliere that I don't agree with. The 
only question is: Can such broad legislation be passed? I tried for 
many yeai-s to get this Code of Ethics passed. There was raucli soul 
searching and gnashing of teeth, even OAer this little Code of Etliics 
that had no penal pix)vision in it at all. We had hearing after hear- 
ing in various sessions of Congress, and people wanted to quibble 
about periods liere and commas tliere. But it probably made it bett«r 
legislation in the long run. It would be difficult to pass a very broad 
piece of legislation in this short session of 1960. 

Maybe it would be better to try something more limited and get it 
passed. Everybody loves to iiass his own legislation. You are the 
man who ought to pa.ss the legislation, as you are chairman of the 
committee, and you are holding the hearings and doing the bulk of the 
work. 

I have no pride of authorship. We are all trying to do wliat is 
best for our country. I like the provisions of your bill. I just ques- 
tion whether or not the provisions of your bill could become law in 
1960 or even in 1961. 

The CHAIRMAN. YOU just want to be practical, as the saying goes. 
You want to be assured that the blanket is broad enough and long 
enough to cover this. 

Mr. BENNETI'. One thing that makes me feel tliis way is that I have 
read the reports of the various departments on legislation that you 
and I have introduced. Although it says repeatedly that they like the 
idea of the legislation, they have found a thousand ways to say they 
don't like the specifics, and yet, in many instances, they don't giAe you 
constnictive suggestions as to what specifics they would like. 

My feeling is if we can enact something in our day, lilie Mr. Weljster 
said, "Let's do something in our day," and then wait for anotlier ses- 
sion of Congress to broaden it or get closer to the more full attainment 
of what we would like to have in the end. 

Mr. HoLTZMAN. Mr. Chairman, if I might. 
Under your bill, Mr. Bennett, if there is a change in the status of 

an employee by reason of a reduction in force, or some involuntary 
separation, does the 2-year prohibition still remain ? 

Mr. BENNETT. Well, I must be very frank with you. When I 
drafted the legislation I didn't have in mind that I was making such 
a concession. When I drafted it I thought it applied to everybody. 
But the Comptroller General tells me that one of the reasons they 
like my bill is because it doesn't go as far as I tliought it did. 

I am willing to settle for that. In other words, if it doesn't go as 
far as I thou^t it did, and they are still willing to buy this bill, and 
they seem to oe reluctant to approve one tliat is broadfer, as I say, I 
would rather take the smaller step. 

If it should not apply to a reduction in force in this initial enact- 
ment, that suits me all right. But I think it ouglit eventually to cover 
reductions in force in a subsequent statute. 

Mr. RoGEns. On your bill H.R. 75r>6, page 2, line 15, you say— 
has dealt with the claim against the Federal Goverument or business of a per- 
son, concern, or foreign government, to accept or the promise t« accept employ- 
ment with such person, concern, or government, within 2 years after such em- 
ployee has terminated his Federal employment 

Now, does that apply, say, to the business of a person ? 
What do you mean by that ? 
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Mr. BENNETT. Well, originally when statutes were first passed in 
this field, about the only applicability this kind of statute had was the 
case where there was a claim against the Government. 

Since that time we have had greatly expanded military and tax 
mattei-s and the New Deal and the Fair Deal and the Eisenhower 
Deal, and there have been all kinds of innovations in Government. 
The Government is involved in lots of kinds of businesses, and, in 
fact, they overwhelm the picture. Claims are a small part of the ac- 
tivity of the Government at the present time, and so this new language 
brings tliis statute down to date. 

Mr. ROGERS. In other words, if I were a procurement agent in the 
Department of Defense, buying airplanes, and I should sever my re- 
lations with the Government, then within a 2-year period, if within 
the 2-year period I had accepted employment from a company that is 
selling airplanes, where I was the agent, I would then be guilty. 

Mr. BENNETT. Yes; you put your finger on a state of facts which 
is probably the most illustrative of the need for this legislation. 

With an expenditure of $40 billion a year by the Federal Govern- 
ment in defense alone, many billions of dollai-s in the field of procure- 
ment are handled, and this offers a tremendous opportunity for {leople 
to act as negotiators for the Federal Government in procuring things, 
and then turning around and becoming salesmen for the people that 
they used to procure from, and that is one of the greatest dangers that 
this bill will eliminate. 

Mr. ROGERS. Then, directing your attention to line 13, at page 2, you 
say, "employee." 

Well, now, is an admiral in the Navy an employee of the Federal 
Government, witliin that meaning? 

Mr. BENNETT. That is the purpose of this legislation. 
I have introduced a bill of a narrower scope which relates onlj- to 

military personnel, and this has been referred to the House Armed 
Services Committee, of which I am a member. 

However, my interpretation of H.R. 7.556 is that it covers admirals 
and privates also. 

Mr. ROGERS. And also generals ? 
Mr. BENNETT. Generals and everybody else. 
The narrower bill, which is H.R. 7555, is before the committee, of 

which I am a memter, the House Armed Services Committee, and 
that relates only to military personnel. 

Mr. ROGERS. Thank you. 
The CHAIRMAN. Thank you very much, Mr. Bennett. 
We always welcome your presentations. 
Mr. BENNETT. I appreciate your kindness to me, not only as the 

chairman of th is committee, but also personally. 
The CHAIRMAN. Our next witness is my neighbor from New 

York, the distinguished Representative from New York, Steven B. 
Derounian. 

STATEMENT OF HON. STEVEN B. DEROUNIAN, A REPRESENTATIVE 
IN CONGRESS FROM THE SECOND CONGRESSIONAL DISTRICT OF 
THE STATE OF NEW YORK 

Mr. DEROUNIAN. Mr. Chainnan, I am very happy to be here to give 
you my views on H.R. 1900. 
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It is not absoluteljr necessary that my bill be passed, but any one like 
it which will do the job is satisfactory. 

H.R. 1900 was introduced on January 9, 1959, as a result of the 
Goldfine hearings. 

I think, to be absolutely fair, a bill of this sort should apply to 
Members of Congress. I believe in consistency. You can't have one 
rule for the executive and judicial branch, and one rule for the legis- 
lative branch. 

Mine is an all-inclusive bill. The country should know what the 
"boundaries" are, and the individuals concerned, at their own peril, 
will be crossing these boundaries if they so choose to do. 

The CHAIRMAN. YOU and I have the same bill. 
Mr. DEROUNIAN. I am proud that I have the bill that the chairman 

has. 
The CHAIRMAN. Pride is on my side. 
Mr. RoGKRS. Suppose I accepted an invitation to attend a banquet 

and had a free meal—would that be bribery ? 
Mr. DEROUNIAN. NO ; it would not. 
Mr. ROGERS. Well, where is the line of demarcation passed? 
Mr. IIOLTZMAN. Would it be a gratuity ? 
Mr. ROGERS. Suppose I get a free meal. I am trying to find out if 

a fellow invites me in and wines and dines me, and then says, "Look, 
I've got a bill up there, and how about it"—is that a gratuity or is 
that a bribe ? 

Mr. DEROUNIAN. It is hospitality on a reasonable scale, which the 
courts have recognized as such, and it would not apply in this case. 

My bill would not make that illegal. 
Mr. ROGERS. NOW, where does the hospitality end ? How far can it 

go in value? 
Mr. DEROUNIAN. Well, that is a matter of degree, and you cannot 

spell a matter of degree out in explicitne.ss of a bill of this sort, 
unless you would say "anything of value," which would mean even a 
1-cent stamp. 

Mr. MEADER. Mr. Chairman, I would like to call Congressman 
Derounian's attention to page 3 of his bill, H.R. 1900, line 11. I had 
a little difficulty in checking what followed, and that is— 
Commission, collusion In, or allowance or facilitation of any fraud on the United 
States, or commission or omission of any act in violation of his lawful duty. 

Within the definition of that paragi-aph, which is a definition of an 
official act, which would seem to be a decision, inaction, and so on, this 
"aid in committing, collusion in," and so on, I look in section 201 of 
existing law, where the definition and the offense are all run together, 
and it appears to me, and I wish the gentleman would look at it and 
see whether I am correct or not, that whoever lifted the language 
out of the existing section 201 copied a little bit too far down and put 
in the offense itself, rather than just the definition of what is an 
official act. 

Mr. DEROUNIAN. YOU would suggest striking out "aid in commit- 
ting"? 

Mr. MEADER. I think it confuses the meaning of a definition of an 
official act.    It doesn't seem to me to be a part of it. 
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Mr. DEBOUNIAN. Mr. Meader, I am amenable to any corrections 
that the committee may feel is necessary, but I must state that I want 
to keep this broad coverage in the bill. 

Mr. MEADEK. I see the value of defining these three elements—what 
is a bribe, what is a public official, and what is an official act. But 
I had difficulty in reading the definition of "official act" to bring 
those phrases m lines 11 through 14 on page 3 of II.K. 1900 within 
proper definition of an official act. It appeared to me maybe there 
was a slip in draftsmanship. 

Mr. DEROUNIAN. Perhaps there was. 
Mr. MEADEK. Thank you. 
The CHAIKMAN. Thank you very much. 
(The full, prepared statement of Mr. Derounian is as follows:) 

PKEPABED STATEMENT OF HON. STEVEN B. DEROUNIAN, A MEUBES or CONOBESS 
FROM TUE SECOND DISTRICT OF NEW YORK 

Mr. Cbairman, members of the committee, I appreciate tliis opportunity of 
appearing on behalf of my bill, H.R. 1900, which seeks to strengthen the crimi- 
nal laws relating to bribery of public officials, graft, and conflicts of interest, 
by establishing appropriate clarification of these terms and setting forth com- 
mensurate penalties. 

The American people expect the strictest conduct from persons in Govern- 
ment, whether they are elected, appointed, or career emi)loyees. It is also note- 
worthy that the great bulk of public servants are honest, conscientious, ethical. 

It i.s, however, a matter of serious concern that from time to time we are 
faced with the shocking situation of a Government employee or an elected official 
who has violated the trust placed in him. Nevertheless, Congress, up to the 
present time, has done little to more clearly define the differences between in- 
efficiency and corruption, faulty judgment and corruption, or to strengthen the 
laws where it is indicated that there is corruption. 

There is much confusion and even more misunderstanding as to what con- 
stitutes "influence" and what is completely proper and appropriate intercession 
by an elected official in behalf of his constituent. 

Not only do we need these determinations in order to properly judge the 
conduct of elected and appointed officials as well as employees in Government, 
but this clarification is due these same public .servants so that they may deter- 
mine their own conduct They will offer protection not only to the American 
people, but to the Government official, as well. 

Briefly, my bill defines bribery and attempted bribery of a public official and 
provides a fine or imprisonment for the guilty. It provides similar penalty for 
any Member of Congress, officer, agent, or employee of the Federal Government 
who accepts compensation in matters affecting the Government, or who practices 
In a court of claims, or who, for a period of 2 years after his last Government 
service knowingly acts as an agent in any matter in which the United States 
Is a party. It provides fine and imprisonment also for any such Member of 
Congress, officer, agent, or employee of the Federal Government who accepts any 
supplementation of his salary. 

I am very much encouraged by the interest of the committee in my bill and 
hope that this and other legislation strengthening the laws relating to bribery, 
graft, and conflicts of interests, will be reported on. 

The CHAIRMAN. I wish to place into the record at this point reports 
of the following agencies concerning various bills before us: 

Department of Labor, Comptroller General of the United States, 
Federal Reserve System, Civil Service Commission, General Services 
Administration, Office of the Postmaster General, Department of 
State, Veterans' Administration, Housing and Home Finance Agency, 
Federal Trade Commission, Small Business Administration, Atomic 
Energy Oommiasion, Bureau of the Budget, National Labor Rela- 
tions Board, and the Department of Defense. 
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(The reports of the various Government agencies are as follows:) 
U.S. DEPARTMENT OF LABOR, 

OFFICE OF THE SECHETAET, 
Washingtcm, February 18, 1959. 

Hon.   EiMANCEL CELLER, 
Chairman, Cammittee on the Judiciary, U.S. House of Repreaentativen, 
Washinyton, B.C. 

DEAR CONGREBSMA.N- CELLER: This Is In further response to your request for 
a report on H.Il. 2156, a bill "To strengthen the criminal laws relating to bribery, 
graft, and conflicts of interest, and for other purposes." 

The measure would rewrite substantial portions of the chapters of title 18, 
United States Code, which deal with bribery and ct>nflicts of interest. It ap- 
pears that, with two exceptions, the proposed changes in these criminal laws 
would not raise questions in areas of direct concern to this Department. Our 
observations respecting these two questions are set forth, for your consideration, 
in the attachment to this report 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
JAMES T. O'CONNELL, 

Under Secretary of JMbor. 

ATTACHMENT TO DEPARTMENT OF LABOR REPORT ON H.R. 2156 

Section 205 of the bill would prohibit Government officers and employees, 
among other things, from rendering uncompensated aid or assistance to any- 
one iu connection with any matter of any nature before an agency of the Gov- 
ernment. The provision of existing law which would be replaced (section 283 
of title 18), so far as jjertinent, merely prohibits these individuals from aid- 
ing or assisting iu the prosecution or support of any claim against the United 
States otherwise than in the proper discharge of their official duties. 

The proposal provides that section 205 would not apply to uncomjiensated 
action by an officer or employee to aid or assist a person who is the subject of 
disciplinary proceedings which may result in his removal or suspension from 
Federal employment. It Is a common practice for representatives of Government 
employee unions and organizations to render assistance to their members in 
situations of this character, and the measure recognizes the propriety of these 
services. However, it is also a common practice for these representatives to 
counsel and aid their fellow workers in various other matters involving their 
employment, such as their rights to employee benefits conferred by the Fed- 
eral Employees' Compensation Act and other provisions. Where this is done 
without compensation it is unobjectionable and can be conducive to better em- 
ployee relationships. 

In relation to the Federal Employees' Compensation Act, the practice has cer- 
tain advantages which are a direct benefit to employees, particularly if offi- 
cials of local unions and organizations are well inforrmed concerning the law 
and regulations. In such circumstances, employees may secure needed advice 
and help without incurring the expense of attorney fees and gain a better under- 
standing of their rights and obligations under the law which tends to facilitate 
the adjudication of their claims. 

We believe that, if the proposed new section 205 is to recognize the propriety 
of tendering this, kind of assistance in one area, that of disciplinary proceedings, 
consideration should be given to also permitting such help in the employee benefit 
area under proper safeguards. 

U 

Section 207 would broaden the present provisions of section 284 of title 18 
In a number of respects. Among other things, the proposed amendment would 
make it a criminal offense for any person formerly employed in the Government, 
within 2 years after his last period of employment has ceased, to act as agent 
or attorney in, or to assist anyone in connection with, any governmental matter 
of any kind involving the agency in which he was employed. 

With resiiect to ex-employees, the proposal would greatly broaden the scope 
of existing law, which only prohibits them, within 2 years after their Govern- 
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ment service has ceased, from prosecution, or acting as counsel, attorney, or 
agent in the prosecution of, claims asrainst the United States involving a subject 
matter directly connected with their former employment or i)erformanee of duty. 

It appears likely that the above provision of the bill would raise serious 
problems in connection with the obtaining of persons willing to perform certain 
types of temporary service. For example, the special industry committees for 
Puerto Rico, the Virgin Islands, and American Samoa appointed by the Secretary 
of Labor under the Fair Labor Standards Act are composed of disinterested i)er- 
sons representing the public, the employees in the particular industry, and the 
employers in that industry. While the service of these committee members con- 
stitutes only intermittent and casual employment of brief duration, their ap- 
pointment would appear to induct thera into Federal service as Government 
employees and hence bring them within the scope of section 207. To place the 
proposed prohibition upon individuals in this and corresponding categories, 
barring their participation In any matter involving the Department of Labor 
for a period of 2 years, would make it extremely diflScult to obtain persons will- 
ing to perform services of this nature and seems wholly unwarranted in view 
of the tyi)e of the services which such people render. 

U.S. DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETART, 

Washington, February 18, 1959. 
Hon. EMANTJEL CELLEB, 
Chairman, Committee on the Judiciary, 
U.S. House of Representatives, 
Washington, D.C. 

DEAR OONGRF.8SMAN CELLEB : This is in further response to your request for this 
Department's views on H.R. 2157, a bill which would be cited as the "Government 
Ethics Act of 1959." 

This measure would prescribe a "Code of Official Conduct for the Executive 
Branch," designed to cover various conflict of interest situations involving Fed- 
eral personnel, former personnel, and other persons doing business with the Gov- 
ernment, including olBcial conduct as well as certain aspects of their personal 
affairs which may re.sult in situations involving possible conflicts of interest. 
The agency head wo- Id be empowered, after notice of hearing, to dismiss any 
employee found to have violated the proposed code and to bar from doing busi- 
nessi with the agency former employees and other persons similarly found to 
have violated the standards applicable to them. 

We favor appropriate measures to deal with problems of conflict of interest 
Involving Government employees and persons doing business with the Govern- 
ment. This Department has issued rules which provide standards and controls 
for the official conduct of its officers and employees, including areas where con- 
flict of interest might arise. We believe these niles provide adequate safeguards 
on the subject insofar as this Department is concerned. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
JAMES T. O'CONNEU,, 
Under Secretary of Labor. 

COMPTROLLER GENEB.\L OF THE UNITF-D STATES, 
Washington, D.C. March 16, 1959. 

Hon. EMANUEL CELLEB, 
Committee on the Judiciary 
Bouse of Representatives 

DEAR MB. CHAIBMAN : Your letters of February 4, 1959, acknowledged Feb- 
ruary 5, request our comments on (1) H.R. 2156, "To strengthen the criminal 
laws relating to bribery, graft, and conflicts of interests, and for other pm-poses," 
and (2) H.R. 2157, "To implement the criminal laws relating to bribery, graft, 
and conflict of interest in Government employment and to promote ethics in 
Government." 

The bill, H.R. 2156, would effect a general revision of certain of the provisions 
of title 18 of the United States Code relating to bribery, graft, and conflicts of 
Interest in Government.   The apparent purpose of the bill is to simplify and 

532Sft-60 3 
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Strengthen the present provisions relating to such matters by making such 
provisions apply uniformly In the proscribed areas, by reducing unnecessary 
duplication, and by supplying needed omissions. Its provisions would apply 
to both direct and indirect corruption without distinction as to the corruptive 
means employed and would include the briber as well as the bribed official. 
Several present provisions granting exemption from the application of some 
of the present provisions In certain cases would be reitealed. 

Criminal statutes involve matters which come under the jurisdiction of the 
DetMirtment of Jitstice, not our office. Hence, on such of our conmients as 
pertain to those matters we would defer to the views of the Attorney General. 

Our office heretofore has suggested the strengthening of the criminal laws 
on bribery of Government officers and employees to avoid l<x>pholes now ex- 
isting. Mainly, we have suggested a revision and broadening of IS U.S.C. 
284 dealing with the prosecuticm of claims against the Governnieut by its former 
officers nu(l employees, and the enactment or adet]uate saft>guards again.st con- 
nivance between Government employees and contractors for future employment. 
The definition of the term "bribe" contained in H.U. 21."«t! and the provisions 
which would replace 18 U.S.C. 284—new section 18 U.S.C. 207—would appear to 
accomplish those objectives. 

In commenting ou certain other bills to revise 18 U.S.('. 2K4, we have cau- 
tioned again.st nmkiiig the statute so restrictive that it might oi)erate to deny 
to the Government the services of neede<l employees with si>e<'lal qualifications. 
This proposed revision, however, would i)ermanently prohibit former Gov- 
ernment employees from representing anyone in any matter in whi<'h the United 
States is a party only when the matter involves any subject matter concerning 
whi('h he had any resi>onsibility while employwl by the Government; and it 
would prohibit former Government employees for a iiericxl of 2 years after 
their last employment or service cease<l. from representing anyone in any matter 
in which the United States is party only when the matter involves any agency 
in which he was employed or assigned to duty. ITius, the permanent pro- 
hibition is analogotis to that contJiined in Canons 6, 36, and 37 of the Canons 
of Legal Kthics applicable to attorneys in the field covert by the section and 
we see no reason why other employees should not be subject to the same pro- 
hibition. Since the second prohibition applies only to agencies in which the 
former employees concerne<l were employed or assigned to duty, leaving them 
free to deal with all other agencies, we do not believe such prohibition will 
unduly hamper the Government in recruiting needed pers<mnel. 

The necessity for a revision of the present criminal provisions as they relate 
to oongres.sional matters apjjears to be a matter especially for the consideration 
of the Congress and on this iK>Int we do not offer any opinion. 

Certain actions of retired officers of the Armed Forces (Regular and Reserve) 
regarding negotiation of contracts and sales to the Government would be 
made a crime punishable by fine and imprisonment. No change, however, is 
proposed in the existing laws providing cei-tain forfeittires of the retired pay 
of regular officers of those forces for such actions. See r» U.S.C. 59c and 10 
U.S.C. 6112b. If the provisions of H.R. 2156 are enacted we believe it would 
be appropriate for Congress to reconsider the retired jmy forfeiture provisions to 
determine whether the provisions should apply to Retired Reserves as well as 
retired Regulars and to provide the same restrictions on retired pity for all 
the Armed Forces in the proscribed areas. 

Those provisions of the bill relating to ssilaries of Members of Congress, 
Government officials, and employees ajiparently are not intended to modify 
or superse<le the provisions of section 19 of the Government Employees Training 
Act, Public Law No. 85-r)07. approved July 7, 1958, permitting without regard 
to 18 U.S.C. 1914 the payment by certain private sources to employe<'s in train- 
ing of certain emoluments and expenses incident to the training authorized 
by the act. Hence, if this bill is to be enactetl, se<.'tion 19 of the training act 
should be amended to cite the correct criminal code section. 

The bill would authorize, but would not require, the President, or his 
designee, to declare void, and to rescind transactions in violation of the bribery 
and conflict-of-interest statutes and would permit the recovery of the money 
or thing transferred or delivered on behalf of the United States incident to the 
voided transaction. It would appear that a final conviction under the criminal 
statutes would be a condition precedent to validly invoking such provisions. In 
that view and on the premise that the proscribed conduct in any degree is 
detrimental to the interest of the United States, we suggest that the t^ransactions 
be declared void by the statute as is presently the case under 18 U.S.C. 431, 
relating to Government contracts entered into by Members of Congress. 
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"Subject to the foregoing suggestions, we favor l^slatlon along the lines of 
H;R. 2156. 

The bill H.R. 2l57 would amend the Administrative Procedure Act to declare 
that certain actions by executive-branch Government employees are improper 
conduct and to authorize the head of any agency In the executive branch to 
dismiss any employee upon a finding of Improper conduct. The declarations 
of improper conduct contained in the bill cover generally the same ground as 
that covered by the criminal provisions containetl in H.R. 2156. 

The provisions of H.R. 2157 are so comprehensive that they might be applied 
as completely isolating oflSeers and employees In the executive branch of the 
Government from that community of the Nation with which the Government 
does business and as requiring the dismissal of any employee for any associa- 
tion with any person In that community. Whether such a broad proscription 
Is necessary is a matter of policy for Congress to determine. We note, however, 
that the heads of the executive departments and agencies now have power to 
make any disciplinary rules or regulations deemed necessary to prevent Improper 
conduct by their employees and to enforce such rules or regulations. In our 
view one of the best means of protecting the public interest against questionable 
activities of Government officers and employees is the constant and unwavering 
vigilance on the part of those responsible for the administration of the respective 
departments and agencies. In such circumstances, and to provide some area 
of flexibility In the administration of H.R. 2157. we suggest that consideration 
be given to whether its provisions should not be relaxed at least to the extent 
of giving the head of the department or agency the authority to determine In 
the light of its own operations what extensions beyond the restrictions Imposed 
by the criminal statutes may be appropriate for his department or agency. 

If H.R. 2157 or a bill along its general lines is to be enacted we do not see 
any sound reason why such bill should not apply to employees in the legislative 
and judicial branches as well as to those in the executive branch of the 
Government 

Sincerely yours, 
JOSEPH CAMPBELL, 

Comptroller Oeneral of the Vnited Statea. 

COMPTBOLLEat GENERAL OF THE UNITED STATES, 
Washington, August 4, J9S9. 

Hon. EMANUEL CELLEB, 
Chairman, Committee on the Judiciary, 
Bouse of Representatives. 

DEAR MB. CHAIRMAN : Your letter of July 22,1959, acknowledged July 23, re- 
quests our comments on H.R. 7556. 

Section 284 of title 18, United States Code, provides that former employees 
of the United States, including certain commissioned oflicers, who within 2 
years after their employment or service has ceased, prosecute or act as coun- 
sel, attorney, or agent for prosecuting, any claim against the United States 
Involving any subject matter directly connected with which such persons were 
so employed or jierformed duty, shall be fined not more than $10,000 or im- 
prisoned not more than 1 year, or both. 

This bill would amend section 284 to subject to the same penal sanctions r 
(1) Any person or concern who, within 2 years after a Federal civilian em- 
ployee has terminated his employment, knowingly, either directly or indirectly, 
employs or offers or promises to employ, any such employee who at any time 
In a 2-year periotl prior to termination of his Federal employment, has dealt 
with the claim or business of such person or concern, minor ministerial deal- 
ings and regulations or orders of general application to business excepted; and 
(2) any Federal civilian employee who, within 2 years after he has terminated 
his Federal employment, accepts or promises to accept employment with a 
person, concern, or foreign government whose claim or business he dealt with 
at any time during the 2-year period prior to termination of his employment 
Also, the bill would exempt from the present prohibition of section 284 and 
the new prohibitions which would be added, employments begun with persons 
concerns, or foreign governments prior to the effective date of the proposed 
amendments and would permanently exclude from all the prohibitions of that 
section Federal employment by the Atomic Energy Commission and the Securities 
•nd Exchange Commission. 
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Criminal statutes involve matters whk-h come imder the jurisdiction of the 
Department of Justice rather than our Office and onr comments are made on 
that basis. 

Our Office heretofore has suggested the strengthening of the criminal laws on 
bribery of Government officers and employees to avoid loopholes now existing. 
Mainly, we have suggested a revision and broadening of 18 U.S.C. 284 and the 
enactment of adequate saf«;uards against connivant-e between Government em- 
ployees and contractors for future employment. This measure, which would 
considerably broaden the .scope of section 284 and make the employment prohibi- 
tion applicable to both the employee and his employer, would tend largely to 
accomplish those objectives. 

In commenting on certain other bills to revise 18 U.S.C. 284, we have cau- 
tionefl against making the statute so restrictive that it might operate to deny 
to the Government the services of needed employees with special qualifica- 
tions. This proposal, however, would impose only a 2-year employment pro- 
hibition and then only as to employers whose claims or business, the employee 
had dealt with in the 2-year i>eri(Ki to termination of his Government em- 
ployment. Also, since the prohibition imi>osed by the bill, as we understand 
it, would apply only when the former Government employee "has terminated 
his employment," that is, to voluntary separations. It would not operate as an 
inequitable reemployment stumbling block in cases where Federal employees 
are lnv(jluutarily separated because of reductions In force, mandatory retire- 
ment, and the like. 

The term "business" is very comprehensive and is subject to different Interpre- 
tations depending upon the particular situation involved. See, generally, vol- 
ume 5, \Vords and Phrases, Business. Hence, In order to insure «>mpliance with 
the legislative intent in that respect, it may be advisable to include a provision 
in H.R. 7r>,">(> defining the term for purposes of the bill. 

The need for exempting from the present provisions of section 284 violations 
of such provisions committed prior to the effective date of this bill and for 
permanently excluding from the prohibitions of the section, employees of the 
Atomic Energy Commission and the Securities and Exchange Commission, is 
not apparent. Unless such actions are clearly necessary from the standpoint 
of the Government's interest, we doubt their advisability. 

If the provisions of this bill making It a crime for employers In the prescribed 
situation to employ former Government employees who have dealt with their 
claims or business and, also, making It a crime for those employees to accept 
such employment, became law, It is difficult to visualize a case where prosecu- 
tions under the present provisions of section 284 would any longer be neces.sary 
or attemptetl. Consequently, If this bill Is to receive favorable consideration, 
your committee may wish to give consideration to repealing the present pro- 
visions except as to cases arising prior to such repeal. 

We favor legislation which would accomplish the purposes of H.R. 7556. See 
In this regard, the comments in our letter of March IC, 1939, B-103987, to you 
about H.U. 215C, which, among other things, also proposes a revision of 18 
U.S.C. 284. We note that a bill, H.R. 7555, which would impose employment 
prohibitions on former officers and enlisted men In the Armed Forces and former 
civilian employees of the Department of Defense, substantially Identical with 
those which would be imposed on civilian employees by H.R. 7556. presently Is 
pending before the Committee on Armed Services, House of Representatives. 

Sincerely yours, 
JOSEPH CAMPBELL, 

Comptroller Oeneral of the United States. 

BOABD OF G0\'EKN0BS, 
FEDERAL RESERVE SYSTEM, 

Washington, March 20, 1959. 
Hon. EMANTJEL CELLEB, 
Chairman. Committee on the Judiciary, 
Hoiise of Representatives, 
Washington, D.C. 

DEAR MB. CHAIRMAN : This Is in response to your letter of February 4, 1959, 
requesting an expression of the Board's views on H.E. 2156 "To strengthen the 
criminal laws relating to bribery, graft, and conflicts of Interest, and for other 
purposes." The Board has followed with much Interest the study which your 
committee has made of this general subject and is in full accord with the 
'^iectivos of the bill. 
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"The bill would rearrange provisions of existing law in a more orderly manner, 
make certain technical changes, and attempt to clarify and exi>and certain pro- 
visions of existing law which, in practice, have been difficult to interpret. 

The Board considers that the provisions in section 1 of the bill relating to 
bribery, compensation to Government officials otherwise than as provided for 
by law, the prosecution by Government officials of claims against the United 
States, and interested persons acting as Government agents are desirable. No 
comments are offered with respect to the proposed new sections 204 and 206 of 
the Criminal Code since they in no way affect the Board of Governors. 

The new section 207 embo<lies an amendment of the present section 284, 
relating to disqualification of former Government officers and employees in mat- 
ters connected with their former duties. The first paragi-aph of the new section 
prohibits an ex-Government employee from ever representing a nongovernmental 
interest in matters concerning which he had some responsibility while employed 
by the Government. As applied to the Board of Governors, this provision, for 
example, apparently would forbid a former employee from acting on behalf of a 
member bank in connection with a request for approval of a branch application 
if, while employed by the Board, the individual had some responsibility with 
respect to that specific application. If this is the correct constr^iction of the 
paragraph, the Board would have no objection to its favorable consideration. 
However, it is assumed that the paragraph would not be construed to forbid an 
employee of the Board who may have had some general responsibility in the 
processing of branch applications from later representing a bank in connection 
with such an application if while employetl by the Board, the individual had no 
responsibility with respect to the specific branch application. 

The second paragrapli of section 207 would forbid an ex-Government employee, 
for a period of 2 years after termination of his Government employment, from 
assisting anyone in connection with any matter directly or indirectly involving 
the Government agency where he was formerly employed. This broad prohibi- 
tion under the language of the paragraph would seem to apply whether his 
responsibility while employed by the Government involved the specific subject 
matter or not. The prohibition would apply to all Government employees re- 
gardless of the nature of their duties or the degree of their resixynsibility for 
actions taken by the Government agency. It is the view of the Board that, 
while some expansion of these criminal provisions along the lines indicated by 
the bill may be desirable, the language of the proposed provision would be un- 
duly rigid and severe, would give rise to difficult problems of interpretation, 
and might seriously handicap the Board in recruiting qualified employees. 

Finally, the Board wishes to comment on the proposed new section 218 under 
which the President or, under regulations proscribed by him, the head of a Gov- 
ernment agency, might declare void and rescind any action taken by the agency if 
in connection with the action, there had been a violation of any of the conflict-of- 
intere.st provisions. In actual practice, it is believed that this provision could 
lead to most serious administrative difficulties. For example, if, under the 
Bank Holding Company Act, the Board takes some action involving a large 
riumber of corporate entities and years later it is found that there had been a 
violation of one of the conflict-of-interest provisions, then everything that had 
been done as a result of the Board's action might have to be undone. Conceiv- 
ably and very probably, rights of innocent persons such as stockholders, borrow- 
ers, and depositors might be adversely affected, not to mention the difficulties 
which could be encountered in the process of "unscrambling" complicated cor- 
porate relationships. The Board, of course, would favor legislation designed 
to prevent anyone from profiting as a result of a criminal act. However, If the 
above interpretation of the proposed new section 218 is correct, then the Board 
believes that the provision in its present form should not be approved. 

Sincerely yours, 
C. CANBY BALOERSTON, Vice Chairman. 

BOARD OF GOVEBNOBS, 
FEDERAI, RESERVE SYSTEM. 

Washington, D.C., March 20, 1959. 
Hon. EMANUEI, CELM;R, 
Chairman, Committee on the Judiciary, House of Representatives,  Washing- 

ton. D.C. 
BEAR MR. CHAIRMAN: This is in response to your letter of February 4, 19.59, 

requesting an expression of the Board's views on H.R. 2157 "to Implement the 
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criminal laws relating to bribery, graft, and conflict of Interest in GovernmeBit 
employment and to promote ethics in Government." 

The bill would amend the Administrative Procedure Act by setting out in a 
new title II those actions which would be considered as improi)er conduct on 
the part of Government employees, ex-Government employees, and private par- 
ties.   Sanctions are provided for those who engage in such conduct. 

The Board Is in accord with the purposes of the bill and has no specific com- 
ments to make except with respect to certain provisions, including sections 10.3, 
104, and 107(a) (5) of the proposed new title, which are in substance the same as 
certain provisions contained in H.R. 2156 with respect to which the Board has 
already reported to your committee. 

Section 103 prohibits an ex-Government employee from ever representing a 
nongovernmental interest in matters concerning which he had some responsibil- 
ity while employed by Oie Government If applied to the Board of Governors, 
this provision, for example, apparently would forbid a former employee from 
acting on behalf of a member bault in connection with a request for approval 
of a branch bank application if, while employed by the Board, the individual had 
some responsibility with resi)ect to that specilific application. If this is the cor- 
rect construction of the section, the Board would have no objection to its favor- 
able consideration. However, it is assumed that the section would not be 
construed to forbid an employee of the Board who may have had some general 
resiKnisibility in the processing of branch applications from later representing a 
bank in connection with such an application if, while employed by the Board, 
the individual had no responsibility with respect to the specific branch applica- 
tion. 

Section 104 would forbid an ex-Government employee, for a period of 2 years 
after termination of his Government employment, from assisting anyone in 
connection with any matter directly or indirectly involving the Government 
agency where he was formerly employed. This broad prohibition under the 
language of the section would seem to apply whether his responsibility while 
employed by the Government involved the specific subject matter or not. The 
prohibition would apply to all Government employees regardless of the nature 
of their duties or the degree of their responsibility for actions taken by the 
Government agency. It is the view of the Board that, while some provision 
along the lines indicated by this section of the bill may be desirable, the language 
of the section in its present form would be unduly rigid and .severe, would give 
rise to difficult problems of interpretation, and might prove to be a serious liandi- 
cap in the recruitment of qualified employees. 

The Board also questions the desirability of so sweeping a provision as that 
contained in section 102(a) which de<'lares it to be improper conduct for an 
employee of the Government to discuss or consider his future employment with 
any person outside the Government with whom he transacts business on behalf 
of the Unite<l States, or whose interests may be substantially affected by his 
performance of official duty. A corollary provision is contained in section 105(a) 
and is directed at private persons who discuss or consider future employment of 
a Government employee who transacts business with him on behalf of the 
United States or whose performance of official duties may substantially affect 
his interests. 

Section 107(a) (5) would authorize the head of an agency, under regulations 
prescribed by the President, to cancel any action taken by a Government agency 
involving improijer conduct whether on the part of a Government employee, an 
ex-Government employee, or a private iMirty. In actual practice it is believed 
that this provision could lead to most serious administrative difficulties. For 
example, if, under the Bank Holding Company Act, the Board takes some action 
involving a large number of corixirate entities and later it is found that there 
had been Improper conduct, then everything that had been done as a result of 
the Board's action might have to be undone. Conceivably, and very probably, 
the rights of Innocent persons such as stockholders, borrowers, and depositors 
might be adversely affected not to mention the difficulties which could be en- 
countered in the itrocess of "unscrambling"' complicated corjiorate relationshiiw. 
The Board, of course, would favor legislation designed to prevent anyone from 
profiting as a result of improper conduct. However, If the above interpreta- 
tion of the proposed section is correct, then the Board believes that the pro- 
vision in its present form should not be approved. • 
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'The Board understands that Congressman Bennett has discussed with you 
the advisability of amending H.R. 2157 so as to indicate that the bill is to imple- 
ment and supplement the code of ethics provided in H. Con. Res. 175. 85th Con- 
gress, and not to supplant or overrule it. The Board would have no objection to 
an amendment along these lines. 

Sincerely yours, 
C. CANBT BALDEBSTON, Vice OMirman. 

U.S. CIVIL SERVICE COMMISSION, 
Washington, D.C., Fehruary 12, }960. 

Hon. EuAHUEL CELLEB, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Wnshington, D.C. 

DEAR MB. CHAIRXIAN : You have asked for our comments on H.R. 21.'i6, H.R. 
2157, and H.R. 7550, all relating to conduct and conflicts of interest of Federal 
employees. H.R. 2156 Is a comprehensive revision of the criminal laws relating 
to bribery and conflict of intert>st. It would tighten present laws and close a 
number of loopholes. H.R. 2157 is a companion bill supplementing the crimtual 
provisions of H.R. 2156 w^ith civil penalties. H.R. 7556 adds several subsec- 
tions to section 284 of title IS of the United States Cotle. 

We completely agree that major revisions are nee<led in the conflict-of-interest 
laws and that more emphasis needs to be placed on civil iienalties in enforce- 
ment. The hearings held by Subcommittee No. 5, the staff rei>orts made to the 
subcommittee during the 85th Congress, and the bills you are now considering 
are major st«ps forward in this area. 

We recognize the difficulties inherent in drafting legislation iu this area. 
Confidence of the public in the integrity of the Government Is essential to 
self-government, and appearances as well as actual honesty are important. 
Equal claims must be treated equally. The use of public oflice for pi-ivate gain 
must be prevented, and policymaking functions must be restricted to the 
established governmental channels. 

At the same time our system of govenmient requires recruitment of highly 
capable people from nonpublic emplo.vment for relatively short-term service. 
In addition, the traditional free<lom of American citisiens in clioice of employ- 
ment must not be lost sight of. The interests of the Government in recruiting 
and in justice to its employees requires that no more restrictions be placed 
on the activities of present and former Government employees than are neces- 
sary to protec-t the integrity of the Government. 

There is added to these problems the very subjective nature of the whole 
.subject of ethics and conduct. Proper conduct iu any given situation is so 
dependent on a sensitivity to the factors in the situation iis well as ai)i)ear- 
anees, that dealing in this area is attempting, in effect, to legislate good judg- 
ment and high ethi(ail standards. It is extremely difficult to work out language 
that will i)rohibit the reprehensible or undesirable conduct that we are aiming 
at without prohibiting other completely innocuous behavior. 

We agree completely with the objectives and general approach of your bills 
but do feel that in certain sections the language needs to be refined to avoid 
unintended results. Members of our .staff will be glad to cooiierate with your 
staff on working out these problems. 

As you know, the Committee of the Association of the Bar of the City of 
New York has been working on this subject. Although we have seen a pre- 
liminary draft of their study and the draft bill suggested in their ref>ort, we 
have not yet seen the report and the bill in its final form. We feel sure that 
you will want to have available that group's reiwrt and recommendations I)efore 
final action is taken by the committee. Although tliere is a difference in ap- 
proach between the bar group's draft bill and the bills under con.sideratlon, 
the end sought appears to be identical. 

We are advised that the Bureau of the Budget has no objection to the 
submission of this reixjrt. 

By direction of the Commission. 
Sincerely yours, 

Rooi» W. JONES. Chairman. 
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' 5  i     ; GENERAL SERVICES AoMiNiSTBATioif, 
M'asJiington, D.C., February 12,1960. 

Hon. EMANUEL CEI.I.ER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington B.C. 

DEAR MR. CHAIRMAN : In response to your request of February 4. 1959, the 
General Services Administration submits herewith its comments on H.R. 2156, 
"To strengthen the criminal laws relating to bribery, graft, and conflicts of in- 
terest, and for other purpose.s." 

The subject bill revises ami consolidates within diapter 11 of title 18 of the 
United States Code the related provisions of law now found in various chapters 
of title 18, as well as in title 5. In addition, the bill prescribes penalties in a 
number of instanc-es which are considerably greater than under existing law. 

GSA favors legislation to provide greater uniformity in the law.s relating to 
bribery, graft, and conflict of interest. In this regard, we note that uniform 
definitions would be prescril)ed in section 201 of title 18 which clarify the mean- 
ing of the term "bribe," the classes of persons covered, and the official acts which 
are prohibited. We endorse, also, the second paragraph of profwsed section 
205 which exempts from prohibition the uncomjiensated assistance given to a 
fellow emplo.vee who nia.v lie subject to disciplinary proceedings. 

In view of the many fimctions of GSA involving contracts with private Arms 
for the pro<'urement, transjwrtation, and sale of property, we are particularly 
concerned with the need for maximum security against unethical practices. 
Accordingly, GSA favors enactment of H.R. 2150. 

The general character of this legislation makes it impracticable to estimate 
the probable cost or savings to GSA which might accrue. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this reixjrt to your committee. 

Sincerely yours, 
FRANKUN FLOETE, Administrator. 

GBNERAI, SERVICES ADMINISTRATION. 
Washington, D.C.,February 12,1960. 

Hon. EMANUEL CELLEK, 
Chairman, Committee on the Judiciary, 
Bouse of Representatives, Washington, D.C. 

DEAR MB. CHAIRMAN : Your letter of February 4, 1959, requests the views of 
the Genenil Senices Administration on H.R. 2157, "To implement the criminal 
laws relating to bribery, graft, and conflict of interest in Government employ- 
ment and to promote ethics in (Jovenmient." 

The General Services Administration for many years has prescribed the GSA 
Standards of Conduct for its own employees. In addition, the Code of Ethics 
for Government Service (House Con. Res. 175, 8,5th Cong., 2d sess.) also has 
been ai)piio<l to GSA employees by agency regulation. 

H.R. 2157 sets forth in detail the specific acts which employees are prohibited 
from committing, and provides in section 107(a) (1) that the head of an agency 
may, after notice and hearing, dismiss any officer or employee of his agency for 
violations of these provisions. In the absence of any express language to the 
contrary, we assimie that the provisions of the Veterans' Preference Act and 
the Lloyd-LaFollette Act, with respect to the removal of employees, will apply 
in any dismissals effected under section 107(a) (1) of the proposed act. 

It is suggested that line 21 of page 6 of the l)ill be modified by inserting after 
the word "that" the phrase "to the best of his knowledge," so that an individ- 
ual may not be required to certify to matters outside his knowledge or control. 

While we believe the present GSA regulations .ser\'e the same objectives as 
the subject bill, we would interpose no objection to the proposed legi.slatlon, sub- 
ject to both the assumption and the suggestion noted above. 

The general character of this legislation makes it impracticable to estimate 
the probable cost or savings to GSA which might accnie. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN FLOETE, Administrator. 
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GENEBAI. SEBVIOES ADMINISTRATION, 
Washington, D.C., February 12, I960. 

Hon. EMAMUEL CKLLEO, 
Chairman, Committee on the Judiciary, 
Bouse of Representatives, Washington, D.C. 

DEAR MR. CHAIRMAN : Your letter of July 22, 1959, requested the views of the 
General Services Administration on H.R. 7.556, "To prohibit, under certain condi- 
tions, for 2 yejirs, the employment of a former employee of the Federal Govern- 
ment by any person, concern, or foreign government with which certain trans- 
actions were handled." 

H.R. 735tt would amend section 284 of title 18, United States Code, relating to 
disqualifications of former officers and employees in matters connected with 
former duties, by adding four new subsections. Briefly, the bill would make it a 
crime for a i)ers»on to accept, or to promise to accept, employment within 2 years 
after termination of his Federal employment if. within the 2 years prior to 
termination of such Federal employment, he dealt with a claim against the 
Federal Government by the one offering the employment. It also would provide 
criminal sanction on the part of the one employing, offering, or promising to 
employ such person. The bill would not have a retroactive effect and would 
not apply with respect to a ijerson employed by the Atomic Energy Commission 
or by the Securities and Exchange Commission. 

The subject bill would amend one of a number of statutes scattered throughout 
the United States Code dealing with past or i)resent Government employees and 
commonly known as the conflict-of-interest statutes. While the general objec- 
tive of H.R. T.'yjG is a commendable one, it unfortunately represents a piecemeal 
approach to the broad problem that underlies the conflict-of-interest statutes. 

The bill is subject also to the objection that it would unduly jwnaiize the 
Government employee. Thus, it would apply against a Goverment employee 
even though his connection with a claim had been that of resisting such claim 
strenuously. A Government employee who loses his jwsitlon as a result of a 
reduction in force without any fault on his own part would be unjustly penalized 
by the provision of this bill. Finally, the fact that the bill contains exemptions 
for employees of such diverse activities as those of the Atomic Energy Commis- 
sion and the Securities and Exchange Commission is an indication that the 
underlying principle enunciated by the bill is not one of general applicability. 

General Services Administration is opi)osed to measures such as H.R. 7536 
•which are not based upon a comj)rehenslve review and analysis of the interrela- 
tionshii>s among the so-called conflict-of-interest statutes. 

It Is not anticipated that the subject bill would have any financial effect upon 
the General Services Administration. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours. 
FRANKLIN FLOETE, Administrator. 

OFFICE OF THE POSTMASTER GENERAL, 
Washington, B.C., FeXiruary 12,1960. 

Hon. EMANUEL CELLEB, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.O. 

DEAR MR. CHAIRMAN : Reference is made to your request for reports on H.R. 
2156, a bill to strengthen the criminal laws relating to bribery, graft and con- 
flicts of interest and for other purposes, and H.R. 2157, a bill to implement the 
criminal laws relating to bribery, graft, and conflict of interest in Government 
employment and to promote ethics in Government 

This Department has no recommendations or suggestions to submit with respect 
to this legislation. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to the committee. 

Sincerely yours, 
J. M. McKiBBiN, Jr., 

Acting Postmaster Oencral. 
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DEPARTMENT OF STATE, 
Wa»hin{iton, February 12, I960: 

Hon. EMANUEL CELLEB, 
Chairman, Committee on the Judiciary, 
HouHC of Representatives. 

DEAR MK. CELLEB : Reference is made to your letter dated February 4, 1959, 
rxHiuestiug an expression of the Department's views witli resi»ect to H.R. 2156, 
"To strengtlien the criminal laws relating to bribery, graft, and conflicts of in- 
terest, and for other purposes." Your letter was acknowletlged by the Depart- 
ment on February 9,1959. 

From the standpoint of the foreign relations of the United States, the De- 
partment of State perceives no objections to the enactment of the projxised legis- 
laion. However, certain of the provisions of the bill are so bnxid and sweeping 
as to have a possible adverse effect uiion oflBcers and employees of the Depart- 
ment of StJite and other agencies of the Government. For example, the pro- 
pose<l .section 207 would broaden the present section so as to include not only 
the prosecution of "claims against the United StJites involving any subject 
matter dire«?tly connected with which" one was employed by or performed duty 
with the Government but also "any proceetling, contract, • • • controversy, 
charge, accu.sation, arrest, or other matter in which the United States is a 
party or directly or indirectly interested involving any subject matter concern- 
ing wihch" an employee or officer "had any responsibility" while employed or 
as.signed to duty. It would also remove the present 2-year limitation and 
extend to activities performed at any time following the cessation of the 
emplo.vment. The practical effect of such broad and sweeping provisions would 
be to prevent officials like the chief legal officer of a Government department or 
agency from resuming the practice of law at any time with any firm that might 
be engaged in advising concerning a private matter in which there was indirect 
Government Interest, if the general subje<.'t matter was one for which he had 
some responsibility while in Government service. The language is also broad 
enough to apply to the heads of the executive departments with respect to any 
matter that was handled in their dei>artments during their periods of service. 

The Deparment believes such an extension of the present law unnecessary to 
adequately protect the interests of the Government and, moreover, is of the view 
that it would seriously impair the Government's opportunity to employ quali- 
fied individuals in positions of responsibility. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 

Sincerely yours, 
WiixiAM B. MACOMHER, Jr.. 

Assistant Secretary 
(For the Secretary of State). 

DEPARTMENT OF STATE, 
Washington, February 12, 1960. 

Hon. EMANUEL CELLEB, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

DEAR MR. CELLER : Reference is made to your letter dated February 4, 1959, 
requesting an expression of the Department's views with respect to H.R. 2157, 
"To implement the criminal laws relating to bribery, graft, and conflict of In- 
terest in Government employment and to promote ethics In Government." 

From the standpoint of the foreign relations of the Unite<l States, the De- 
partment of State perceives no objections to the enactment of the propo.sed legis- 
lation. However, it is not clear from the language of the bill whether it is 
intended to replace or supplement the Code of Ethics for Government Service 
adopted by Congress in H. Con. Ros. 17.j, 85th Congress. Since there appears 
to be no conflict Ijetween H. Con. Kes. 175 and H.R. 2157, one would suppose 
that the latter is intended to supplement the former, but it is believed that the 
bill should make it clear that that is what is intended. Moreover, certain of the 
provisions of the bill are so broad and sweeping as to have a ixissible adverse 
effect upon officers and employees of the Department of State and other agencies 
of the Government. Although H.R. 2157, unlike H.R. 2156. would not change the 
present provisions of the criminal code but would rather implement such pro- 
visions, certain parts of the proiK)sed code of ethics go far beyond anything that 
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to prohibited by the criminal code. For example, the proposed section 103 
would make It improper conduct to represent persons in connection with or 
participate in the preparation of not only "claims against the United States 
involving any subject matter directly connected with which" one was employed 
by or performed duty with the Government, as prohibited by 18 U.S.C. § 284, 
but also "any proc-eeding, contract • » * controversy or other matter, in which 
the United States is a party or directly or indirectly interested and which In- 
volves a subject matter concerning which" an officer or employee "had any 
official resjwusibility or officially acquired confidential information" while an 
employee assigned to duty. The impropriety of the conduct would not be limited 
to the 2-year period prescribed in 18 U.S.C. § 28i but would extend to activities 
performed at any time following the cessation of the employment. The practical 
effect of such broad and sweeping provisions would be to discourage officials like 
the chief legal officer of a Government department or agency from resuming the 
practice of law at any time with any firm that might be engaged in advising 
concerning a private matter in which there was indirect Government interest, 
if the general subject matter was one for which he had some responsibility or 
concerning which he acquired some confidential information while in Govern- 
ment service. The language is also broad enough to apply to the heads of the 
executive departments with respect to an^ matter that was handled in their 
deportments during their periods of office. While it is true that none of the acts 
in question would be made criminal offenses by the proposed legislation, a former 
officer or employee who engaged in them would not only run the risk of public 
and congressional criticism but also, under the provisions of the proposed sec- 
tion 107(a)(4), could be barred from forever doing business with the agency 
involved and, under the proposed section 107(a)(5), could have the fruits of 
his labors nullified by the Government 

The Department believes that the enactment of a code of ethics going so far 
beyond the provisions of the present criminal laws can hardly be considered 
an implementation of such laws and is not necessary to adequately protect 
the interests of the Government. Moreover, it is the Department's view that 
the enactment of such legislation would seriously impair the Governnirnt's 
opportunity to employ qualifier] individuals in positions of responsibility. 

The Department has been informed by the Bureau of tlie Budget tliiii there 
is no objection to the submission of this report 

Sincerely yours, 
WILLIAM B. MACOMBER, .Tr.. 

Assistant  Secretary 
(For the Secretary of State), 

VETERANS' ADMINISTRATION, 
Washinifton, D.O., Fehriinry 15, 1960. 

Hon. KMANCEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, B.C. 

DEAR MR. CELLER: The following report on H.R. 2156 and H.R. 2157, 86th 
Congress, is submitted as requested. 

H.R. 2156 is designed "to strengthen the criminal laws relating to bribery, 
graft, and conflicts of interest." The principal provisions include (1) a pro- 
hibition of payments to, and receipt by. Government employees of compensa- 
tion for services rendered before Government agencies: (2) a lifetime dis- 
qualification of former employees to act in any matter concerning which they 
had any responsibility while employed and a 2-year disqualification of such 
former employees to act in any nmtter Involving any agency in which they 
were employetl; and (3) uniform provisions prohibiting bribery of public 
officials and extending such provisions to witnesses before congressional com- 
mittees and Government agencies. It would also make more nearly uniform the 
penalties applicable to various violations. 

H.R. 2157 proposes an overall co<le of ethical conduct covering employees of 
all Government agencies, all former employees, and members of the public 
dealing with the agencies. It would authorize the agencies to take specific 
administrative disciplinary action upon a finding that such unethical conduct 
has taken place, including discharge of employees, disbarment of former em- 
ployees to act as representatives before the agencies, and disqualification of 
members of the public to compete for any agency business. 
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The apparent intent of the proiX)6als is to assure the,.Fe<ieral servire of 
maximtim security against unethical practices on the part of its emiiloyfes, 
Its former employees, and members of the public dealing with the Govenitnent, 
without at the same time undermining the dignity of the Federal service or 
making such service repugnant to able individuals. The Veterans' Administra- 
tion is, of course, in accord with this basic objective. We have reservations, 
however, with resjiect to certain provisions of each bill which we feel are too 
broad and would create problems not intended. 

H.R. 2156 proposes to revise 18 U.S.C. 205 to regulate activities of officers and 
employees in claims against and other matters affecting the Government. It 
contains a broad protiibition against Federal officers and employees aiding or 
assisting In the prosecution or support of any claim against the Government or 
any proceeding of the tyi)es enumerated in which tlie United States-is a party 
or directly or indirectly interested. The only exceptions would permit such 
action, if unconipensated, in conne<'tion with disciplinary proceedings and in the 
proper discharge of official duties would permit participation in a claim against 
the Government. On the other hand emiiloyees w<mld be barred from advising 
and assisting other employees in connection with their entitlement to file claims 
for retirement iteneflts, compensatiojj for injuries, and so forth—unless it was 
their official duty to do so—and all employees wo\ild be precluded from advising 
and aiding others in matters not involving a claim, e.g., rights to appeal from 
various administrative actions and to have a hearing on a supposed grievance. 
It is our belief that emi)loyees should l)e permitted to aid other employees In 
achieving their rights as employees without risking the penalties of this section, 
and that the section accordingly should be modified to specifically except such 
actions. 

The bill (in proposed section 207) would broaden the present 2-year pro- 
hibition against former officers and employees acting as agent or attorney in 
prosecuting any claim against the Government involving any subjertt matter with 
which such person was directly connected while an employee. The new section 
would impose a lifetime prohibition as to matters for which a person had any re- 
sponsibility while employed and a 2-year prohibition as to any matters involving 
the agency that emiiloyed him. 

While we are aware that this is intended as a safeguard and recognize the de- 
sirability of this basic objective, we think the provision is so sweeping in effect 
that it would result in undue hardship to former employees without corresjwnd- 
ing benefit to the Government. The Veterans' Administration has many em- 
ployees, such as contact representJitives, field examiners, and so forth, who by 
virtue of the nature of their employment accpiire a broad overall knowledge of 
our l)enefit programs. Uei-aiLse of their experience they voluntjirily assist friends 
and neightiors in filing claims for benefits following their retirement or separa- 
tion from the agency, with no thought of personal gain. Under tiie proposed sec- 
tion 207 they could not do this without subjecting themselves to i)enalty. Simi- 
larly, former Veterans' Administration employees now working for service or- 
ganizations would be prohibited from employment in the prosecution of veterans' 
claims. 

The Veterans' Administration program of guaranteeing and making loans on 
a nationwide basis has to some degree served as a training ground for many 
young employees in variotis aspects of mortgage lending and related fields. 
Former employees today serve builders, mortgage companies, insurance com- 
panies, and others in such areas as appraising, credit underwriting, archi- 
tectural drawing, landscaping, engineering, and the like. We consider it In the 
Interest of the Veterans' Administration to have them in private business, since 
they know our procedures and policies and facilitate our negotiations with 
private builders and lenders. Under section 207, many of these persons would 
be forever barred from helping their employers in their dealings with us. 

Since employment in our loan guaranty i)rogram has been c-onsidered as an ex- 
cellent training ground, we have been able in our employee recruitment activities 
to secure persons with considerable technical skill and ability. In the light of 
the proposed restrictions, jiersons of that caliber who contemplate future employ- 
ment with private industry would certainly hesitate to accept employment in our 
loan guarant.y program. Under the circumstances we feel that this section is 
unduly restrictive and shotild not be enacted in its present form. 

The proposed revision of 18 U.S.C. 209 would prescribe a criminal penalty for 
any person who receives any salary, or any contribution to or supplementation 
of salary, for or in connection with his service as a Federal employee from any 



FEDERAL   CONFLICT   OF  INTEREST  LEGISLATION 39 

source other than the United States, a State, or a municipal government. This 
is in conflict with.section 19(a) of the Government Employees Training Act 
(Public Law 8&-507) which, as implementeil by section 2(g) of Executive Order 
10800, promulgated January 15, 1959, authorizes the head of an agency to ap- 
prove the acceptance of contributions, awards, and payments from certain or- 
ganizations to employees wlien made incident to training in nongovernment 
facilities. 

H.R. 2157 would add a code of official conduct for the executive branch to 
the Administrative Procedure Act The bill's declaration of purpose states In 
part that it is designed to implement ttie criminal laws relating to bribery, 
graft, and conflict of Interest Sections 103 and 104 of the proposed code would 
Implement the provisions of 18 U.S.C. 207 (as proposed by H.R. 2156 and dis- 
cussed above). 

Section 103 would declare It to be improper conduct for any former officer or 
employee of the Government at any time to represent any person or to participate 
in the prepaVation of any claim or other matter involving a subject concerning 
which he had any official responsibility during his Government employmeBt. 
Section 104 would simillarly consider it to be improper conduct for any former 
Government officer or employee, within 2 years following his employment, to 
engage in any such activities involving the agency that employed him. The 
comments with respect to 18 U.S.C. 207 (as proposed by H.R. 2156 above) are 
equally applicable to these provisions. 'WTiile we realize that the provisions are 
intended as safeguards against wrongdoers, we feel that they are so broad as 
to constitute a hampering—undoubtedly not intendetl—of Uie legitimate pursuits 
of others. 

The proposed code Is consistent with the code of ethics for Government service 
adopted by the Congress on July 11, 1958 (H. Con. Res. 175, 85th Cong.), except 
that the proposed code would be limited to employees of the executive branch 
of the Government. The co<Je of ethics contains general principles of ethical 
conduct, while the proposed code of official conduct lists si>ecific acts which would 
be subject to penalty. 

Subject to the foregoing comments, the Veterans' Administration would not 
object to the enactment of H.R. 215G and H.R. 2157. 

The Bureau of the Budget advises that there is no objection to tlie sub- 
mission of this report to the committee. 

Sincerely yours, 
SUMNEB G.  WlIITTIEB, 

Administrator, 

HOUSING AND HOME FINANCE AGENCY, 
Washington, B.C., February 15,1960. 

Re H.R. 2156 and H.R. 2157, SGth Congress. 
Hon. EMANUEL CEXJ:.EB, 
Chairman, Committee on the Judiciary, 
Bouse of Representatives, Washinffton, D.C. 

DEAB MR. CHAIBMAN : This is in further reply to your request for the views 
of this Agency on the above two bills, relating to brlt)ery, graft, conflicts of In- 
terest, and ethics in Government. Enclo.se<l is a list of the specific programs 
of our Agency that would be affected by the legislation and an analysis stating 
our views concerning its provisions. The effect of tlie legislation would be gen- 
erally the same in all our programs, with differences in degree noted In the 
analysis. 

We have been Informed by the Bureau of the Budget that this report Is with- 
out objection Insofar as the Bureau is concerned. 

Sincerely yours, 
NORMAN P. HASON, Administrator. 

HOUSING AND HOME FINANCE AGENCY PROGRAMS AFFECTED BY H.R. 2156 AND 
H.R. 2157, 86TH CONGRESS 

A.  FEDERAL BOUSING ADMINISTRATION 

1. Property improvement loan Insurance (title I, National Housing Act): 
Insurance of short-term loans requiring no mortgage security, for financing re- 
pairs and improvements to existing structures. 
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2. Insurance of mortgages (titles II and VII, National H'>iising Act) : Various 
housing programs, including 1- to 4-faniily sales housing and multifamily rental 
housing. Special programs for housing (or the elderly, militJiry housing, co- 
o)ierative housing, housing in url)an renewal areas, and hou.siDg for families 
displaced by urban renewal or other governmental action. 

3. Yield insurance (title VII, National Housing Act) : Authority to insure 
Investment returns on rental housing (program inactive). 

B.   FEDBKAL  NATIONAL  MOBTOAOE ASSOCIATION    (TITLB m,  NATIONAL  HOITSINO  ACT) 

1. Secondary-market o|)erations: The purdiase and sale of FHA and VA resi- 
dential mortgages, primarily with money borrowed on the private market. 
Mixed ownership operation with users (as well as U.S. Treasury) owniug stock In 
FNMA. 

2. Special assistance functions: The purcliase with Treasury-borrowed money 
of special tyi)es of Government-insured mortgages .such as those on military 
housing, cooi)erative housing, urban renewal housing, and housing for the 
elderly. 

3. Liquidation program : Mortgages bought uuder previous programs are also 
being managed and liquidated. 

C. URBAN BENEWAL ADMINISTRATION 

1. Urban renewal program (title I, Housing Art of 1SM9) : Federal financial 
assistance to local public ag'encies for the redevelopment, rehabilitation, and 
conservation of slum, blighted, or deteriorating areas, suliject to certain limiting 
conditions .such as conformance of an urban renewal project to a locally and 
federally ai)proved urban renewal plan for the fjroject area, and the provision 
of adequate relocation housing for those displacetl from the urban renewal area. 
Available assistance includes loans for carrying out urban renewal activities 
and grants paying up to two-thirds of the cost of planning, acquiring, clearing, 
and preparing land, and providing necessary facilities, less the proceeds from 
dlspositicm of land in the urban renewal project ai'ea. 

2. Demonstration program (sec. 314, Housing Act of 1954) : Federal grants 
to public bodies to pay up to two-thirds of the cost of demonstrating improved 
methods and techniques for the prevention and elimination of slums and urban 
blight. 

3. Urban planning assistance program (sec. 701, Housing Act of 19.54) : Grants 
for up to 50 percent of the cost of planning assistance to State planning agencies 
for aid (a) to cities of under 25,000 population, (6) areas which have suffered 
from a major disaster, and (c) areas which are threatened with rapid urbaniza- 
tion through impact of Federal installations. Also, similar 50-i)ercent grants (a) 
to official State, metropolitan, or regional planning agencies for planning work 
in metropolitan and regional areas, (6) to cities and counties of over 2.'>,000 
population for planning for areas which have suffered substantial damage from 
major disasters, and (c) to official governmental i>lanning agencies for federally 
impacted areas, regardless of size. 

D. PUBLIC HOUSING ADMI.NI8TRATION 

1. Low-rent public housing program (United States Housing Act of 1937) : 
Federal loans and annual contributions to locally owned and op<^rated low-rent 
public housing. The PIIA also provides technical assistance in the development 
and operation of the projects and determines whether the low-rent character of 
the projei'ts is being maintained in compliance with statutory requirements. 

2. Liquidation of the emergency housing program (under delegation of 
authority from the Housing and Home Finance Administrator) : This program 
is substantially completed, the principal remaining function being to service the 
purchase-money obligations received as proceeds from the sale of the property. 

K.  OOMMUNITT  FACIUTIES  ADMINISTRATION 

1. College housing program (title IV, Housing Act of 1950) : Loans to colleges 
and universities to finance student and faculty housing and related services and 
facilities, and loans to hospitals to finance housing for student nurses or iDt«rn8. 

2. Advance planning of non-Federal public works (title II, Housing Amend- 
ments of 1955) : Advances to State and local governments for the advance 
planning of needed public works. 
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3. Public facility loan program (sec. 702, Housing Act of 1954) : Loans to 
local governments, primarily smaller communities, to finance construction of 
needed public works, primarily water, sewer and gas-distribution systems. 

4. Liquidation programs: Expired progrnuis still subject to administrative 
action are the Alaslca housing loan program (Public Law 52, 81st Cong.), pre- 
fabricated housing loan program (Housing Act of 1948, Public Law 849, 76th 
Cong.), RFC public agency loan program (Reorganization Plan Xo. 1 of 1957), 
Lanham Act war public works program (Public I^w 849, 7(ith Cong.), and the 
defense community facilities program (Public Law 139, 82d Cong.). 

'HonsiNe .\ND HOMX FINANCE AOENCT VIEWS ON H.R. 2156, AND H.R. 2157, 86TH 
CONGRESS 

H.R. .2106 is de.>»igned to strengthen the criminal laws regarding bribery, 
graft, and conflicts of interest, and to consolidate them into title 18, chapter 11, 
of the United t>tates (Vxle. A related bill, H.R. 2157, would establish a code of 
official conduct for the executive branch, to be administratively enforced. 

A (KMlitlcation and strengthening of laws on these subjects may be appropriate, 
and it is certainly desirable for the Congress and the executive branch to re- 
view i)eriodically all possible steps which w^ould help assure integrity in all 
(Jovemnient operations. ITie Ueiwrtment of Justice has, of course, had far 
more exi)ericnre than this Agency in enforcing laws relating to this subject and 
can, therefore, better advise the Congress concerning the basic merits of the 
legislation. However, the Housing Agency does appreciate the opportunity to 
dl.Hcu.sM the effect which some of tJie provisions of the bills would have on our 
opera tloiLs. 

This .\gency believes that the new sections 205 and 207 in H.R. 2150 and sec- 
tions lf>:{ and 104 in H.R. 2157 are .so restrictive and far reaching as to create 
substantial problems In its oiierations. Under .section 205. a Federal employee 
who aids or assists anyone bt-fore any department, agency, officer, or com- 
mission in connection with any proceetling, contract, claim, or other matter In 
which the United States is a party or dire<:tly or indire<;tly intereste<i would be 
guilty of a criminal offense. Literally construed, this provision would seem to 
make a criminal offense of many of the routine functions regularly performed 
by emi>loyee8 of this Agency, Including its constituents. Apparently, employees 
would be prohibited under threat of criminal penalty from advising a small 
community on how to take advantage of Federal loans and grants designed to 
help achieve slum clearance or urban renewal, or from advising a nonprofit 
organization on special Federal Housing Administration mortgage Insurance 
aids designed to provide relocation housing for persons displaced by urban 
renewal activities or to provide housing for the elderly. Similarly, employees 
would apparently be prohibited from assisting builders or lenders in taking ad- 
vantage of e.siiecialiy favorable governmental terms designe<l to encourage In- 
vestment In military housing of cooperative housing. In fact, employees an- 
swering routine letters of inquiry pertaining to program operations would fre- 
quently t>e covered by the sweeping language of this provision. 

The provision contains an exception in favor of an employee "taking uncom- 
pen.snte<l action, not inconsistent with the faithful performance of his duties, to 
aid or assist any iierson who Is the subject of disciplinary proceedings • • • to 
present Ills defense or to be reinstated or restore<l to duty." It would seem 
that it al.so should l>e possible for Agency fiscal or personnel officials to take 
the initiative in informing employees or their heirs of certain legitimate claims 
against the Government. For example, a widow of an employee should be 
assisted in jireimting forms relating to pen.sion or death benellt.s, and employees 
should l)e informed of rights to accrued leave or retirement benefits. 

The first paragraph of section 207 would make It a criminal offen.se for any 
former Federal employee to act as agent or attorney for or to a.ssist anyone 
"In connection with any proceeding, contract, claim, controversy • • • or other 
matter in which the United States Is a party or directly or Indirectly Interested 
involving any subject matter concerning which he had any resiwnsibility while 
so employe<l or assigned to duty." In section 103 of H.R. 2157, a similar provi- 
sion would make such action Improper conduct. This would disqualify the 
former employee from appearances before the agency for an Indefinite period 
and would subject any contract, loan, or other arrangement Involved to 
cancellation. 

These provisions would appear to prohibit any former employee from ever 
knowingly representing anyone in any matter In which the United States is In- 
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volved and in which the former emplftyee bad even a remote responsibimx- 
Such a result would be unfair to ex-Govemment employees, and would in many 
instances discourage persons from applying for Federal positions as well as 
from leaving the Federal service. Undoubtedly, the bill is correct in prohlting 
a former Federal employee from using information obtained In the Federal serv- 
ice on behalf of i)erson8 whose interests are adverse to the Federal Government 

However, the language of the bill would also apply to an entirely different 
type of case in some of our programs. For example, technical personnel In our 
urban renewal program frequently assist State and local bodies in working with 
the Federal Government to achieve common objectives respecting the elimina- 
tion of slums and blight through such means as clearance, rehabilitation, code 
enforcement, and planning to avoid future adverse land uses. A major benefit 
to the program results when technically trained personnel are free to gain ex- 
perience in working for different Federal, State, and municipal agencies. There 
is generally much less danger of a conflict of interest arising when a Federal 
technical employee accepts employment with a mmiicipal urban renewal agency 
than there Is when, for example, a former Government purchasing agent accepts 
employment with a supplier to his former agency. There might be a substan- 
tial conflict of interest, even In the case of the planner who changes employ- 
ment, if a controversy were pending or likely to arise between the Federal and 
municipal agencies. However, the prohibition in the statute relates to "any 
proceeding, contract, • • • or other matter." and not merely to controversies. 

The se<'ond paragraph of section 207 would make It a criminal offense for a 
former Fe<ieral employee, within 2 years of such employment, to act as agent 
or attorney for or to assist anyone "in connection with any proceeding, contract, 
claim, controversy, charge, accusation, arrest, or other matter in which the 
United States is a party or directly or indirectly interested, and which involves 
any agency in which he was so employed or assigned to duty." Parallel lan- 
guage is contained in section 104 of H.R. 2157. These provisions seem also 
to be too sweeping, since they would cover untold numbers of transactions with 
which the former employee could not possibly have been Involved. To illuistrate, 
an Individual formerly employed In a minor capacity In the war housing liqui- 
dation program of the Public Housing Administration would be prohibited for 
a period of 2 years from aiding or assisting any public body or private person in 
connection with the PHA-alded low-rent housing program. Moreover, if the 
Housing Agency is regarded as one agency for this purpose, the former em- 
ployee of the PHA would be prohibited from aiding anyone in connection with 
an application to the Federal Housing Administration for mortgage insurance 
or from aiding anyone in preparing an application to the Community Facilities 
Administration for a public facility loan or a college housing loan. Yet the 
former employee could have had no possible oflieial contact with the work of the 
FHA or the OFA, and. Indeed, his violation of the statute could be an unknowing 
one. 

Similarly, section 207 would appear to preclude a former employee of the 
Urban Renewal Admnlstration from accepting employment within a 2-year pe- 
riod with any local public agency, city or State, having, a contract with the 
Housing Agency. In fact, it seems possible that under the first paragraph of 
section 207 such an employee would in some instances be permanently barred 
from such subsequent employment. It should be noted that the bill makes no 
provision for administrative discretion in such matters. 

This agency Is especially concerned about the application of these conflict- 
of-interest provisions to the employment of former employees of the URA and 
the PHA by State and local governments and their instrumentalities, since in 
both the urban renewal and public housing fields there are acute shortages of 
skilled professional people. The recruitment of qualified personnel is in any 
case a difficult task. Imi)osltion of the restrictions on subsequent employment 
outside the Federal Government contemplated by H.R. 2156 and H.R. 2157 would 
Imi>ede our ability to attract professional staff In these fields. This would be 
particularly true In the case of professions such as planning, where the main 
employment opportunities are in the Federal, State, and local governmentiil 
units. In fact, the Housing Agency has seriously considered developing a pro- 
gram for the exchange of personnel with such units to aid In the training of 
technicians In fields of common interest. 

In many of Its relations with private industry, too, this agency is not dealing 
in adversary proceedings, but .seeks the cooperation of private business for 
worthwhile social and economic ends.   It has been the exjjerience of the FHA, 
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for example, that former employees are often helpful in bringing about better 
uftderstanding between Government and private industry. While it is important 
that such employees do not obtain special advantages, we feel that they should 
generally be permitted to represent private industry before this agency except 
on matters about which they acquired confidential information during their 
Government employment. 

In addition, the penalty provided for violation of these provisions would 
present special difficulties for our mortgage insurance programs. Section 218 
of H.U. 2156 allows transactions in violation of chapter 11 to be voided by 
the agency head. Section 107(a) (5) of H.R. 2157 similarly treats transactions 
"procured as a result of improper conduct within the meaning of this title." 
Participation in FHA programs is on a voluntary basis, and investors pur- 
chasing FHA-insured mortgages might be inclined to withdraw from partici- 
pation if the possibility exists that insurance contracts may be voided by 
actions over which they have no control. Provisions are contained in the 
National Housing Act to assure against such a possibility, the insurance con- 
tracts being incontestable in the absence of the mortgagee's own fraud or 
misrepresentation. Even though the authority to void contracts in the event 
of a violation by an employee or former employee of the Government is dis- 
cretionary, the possibility of its exercise where violations occur without the 
knowledge of mortgagees or purchasers of FHA-insured mortgages or other in- 
nocent third parties could have a seriously adverse effect on all FHA programs 
by discouraging investment in the mortgages. Similarly, in the case of such 
programs as urban renewal and special-purpose bousing, the real impact of 
Imposing a cancellation penalty would fall on innocent third parties, namely: 
the families whose housing conditions are intended to be bettered. 

There are other sections in H.R. 2157 which appear to be unnecessarily broad. 
Section 102(a) and the corollary provisions of section 105(a) prohibit any 
officer or employee in the executive branch from discussing or considering 
future employment and from becoming "unduly involved, through frequent * • • 
social engagements with, any person outside the Government with whom he 
transacts business on behalf of the United States, or whose interests may be 
substantially affected by his i)erformance of official duty." There is doubt as 
to the intended interpretation and the administrative feasibility of such broad 
provisions, particularly the reference to social engagements which need not 
involve the receipt by the employee of anything of material value. 

Section 102(e), prohibiting an employee from many official dealings with a 
person by whom he has been employed or with whom he has had any economic 
Interest in the last 2 years, again is so broadly worded as to give us concern. 
References have already been made to the desirability of close relations between 
Housing Agency programs and both local governmental units and private busi- 
ness. This Agency would prefer that a prohibition such as this be restricted 
in applictaion to personnel with discretionary powers the exercise of which may 
substantially affect the interests of the outside party. It might also best be 
restricted to employees with substantial past or prospective economic interests 
with the outside party. 

This statement has already called attention to the broad scope of many 
provisions of H.R. 2156 and H.R. 2157. Considering the varying purposes and 
organization of Federal agencies, it appears that such legislation, designed 
to prohibit in general terms all Improper employee action, will for this and 
many other agencies also prohibit inocuous activities and impede our manage- 
ment and program functions. Even within the Housing Agency's administra- 
tion of matters relating to employee conduct and conflict of interest, it has 
been found that situations and cases are extremely varied, depending, for 
example, on whether the dealings are with a public or nonprofit organization 
Buch as a university or a private business enterprise. The desired broadness 
of regulation on these matters might perhaps best be reached by giving the 
head of an agency authority to make such rules as he finds proper in keeping 
with the declaration of policy in section 101 of H.R. 2157 and not in conflict 
with specific provisions of revised legislation. The legislation would cover 
adversary proceedings, acceptance of bribes or gifts, disclosure of confidential 
information, and other special cases where general restrictions and criminal 
I)enaltles may without objection be stated in statutes. 

It would also seem desirable for agency heads to be expressly given more 
leeway in enforcing the regulations and statutes on his employees than the one 

53286—60 1 
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recourse stated' under II.R. 2157, to dfsmiss the employee.    In some cases an 
official reprimand or suspension might well be more appropriate. 

In closing, it is noted that under existing law (12 U.S.C. 1701h) members of 
ndvisoi-y committees estjiblished by the Housing Administrator or the head of 
any constituent agency of the Housing Agency are exempt from certain c-ontlict- 
of-intcrest laws. This section provides that "service as a member of any such 
committee shall not constitute any form of service, eraploynieut, or action within 
the provisions of section 281, 283, 284, or 1014 of title 18, or within the provi- 
sions of section 99 of title 5." Since the bill would repeal all these sections of 
the Unitetl States Code, the exemptions would no longer be effective. If this 
legislation is to be enacted, it should continue these exemptions by changing the 
references In section 1701h to the new, similar provisions which the legislation 
would establish in title 18 of the United States Code. 

FKDEaiAL TRADE COMMISSION, 
Washinffton, B.C., February 15, 1960. 

Hon. EMANUEL CELLED, 
Chairman, Committee on the Judiciary, 
Howe of Representatives, Washington, B.C. 

DHJAB MB. CHAIBMAN : This is in resjionse to your request of February 4, 
1959, for comment on H.R. 2150, 86th Congress, 1st ses.sion, a bill to strengthen 
the criminal laws relating to bribery, graft, and conflicts of interest, and for 
other purixises. 

This bill would amend chapter 11 of title 18, United Sattes Oofle, and would 
Incorporate into that chapter various other provisions relating to bribery, 
graft, and conflicts of interest now appearing in other sections of the Code of 
Crimes and Criminal Prwedure. 

Chapter 11 of title 18 presently consists of 23 sections which may be grouped 
as follows: 

Thirteen sections which prohibit the bribery of Government employees 
(sees. 201 and 202). pei-s<ms connected with the offices of the U.S. attorney 
or U.S. marshal (sec. 203), Meml>ers of Congress (sees. 204 and 205), 
judges, judicial officers, and jurors (sees. 206, 207, and 208), witnesses 
(sees. 209 and 210), revenue officers (sec. 211), and customs officers or 
employees (sees. 212 and 213). 

Two sections which provide penalties for use, or offer of, influence to 
obtain Federal employment (sees. 214 and 215). 

One section which prohibits payments for procuring or aiding to proctire 
Government contracts and authorizes the President to declare such con- 
tracts void (sec. 216). 

Seven remaining sections which primarily relate to banking officials and 
transactions.   These are not changed by H.R. 2156 except that they are 
renuml)ered. 

Section  201, as proposed, would replace sections 201-208 and 211-213 of 
chapter  11,   title  18,  United  StJites   Code,  and  combine  and  revise  existing 
provisions  relating  to bribery  of  Federal   employees,  Members  of  Ckingress, 
judges, judicial oflicer.s, and jurors. 

The term "bribe" is defined to include money or thing of value or promise 
thereof. A "promise" is presently Included under the definition of bribe in 
sections 201, 202, 204, 205, and 207, but not under the other pertinent sections. 
The proposed section 201 clarifies the concept of a "thing of value" by spe- 
cifically Including such things as loans, honorariums, and present and future 
opportunities. 

The term "public official" is broadly defined to include Members of Congress, 
jurors, and all officers, agents, and employees of the United States in the execu- 
tive, legislative, and judicial departments of the Government, 

The term "official act" is deflnetl to include not only a public official's affirma- 
tive action, but also dereliction of official duty and inaction or neglet't of 
matters within his official competence. 

Section 201 not only retains the conventional concept of the intent to in- 
fluence or to be influence<l, but also prohibits, irrespective of intent, all pay- 
ments and receipts for official action. In addition, payments to and receipts 
by public officials for official action by other public officials are prohibited. The 
section would also apply to former and prospective public officials. 
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'- Violators are automatically tlisqualified from holding any Federal oflSce. 
Penalties are pro«rlded up to $20,000 in fines in addition to three times the 
amount or value of the bribe, and/or imprisonment up to 15 years. 

As noted above, the new section 201 is a consolidation, clarification, and 
strengthening of various provisions in existing law relating to bribery of i>ublic 
ofllcials.    The Commission favors such an objective. 

Proiwsed section 202 would replace and meet the objectives of existing sections 
209 and 210 of chapter 11, title 18, United States Code, which prohibit payment 
to, or receipt of a bribe by witnesses or prospective witnesses before a court or 
before an officer authorized to take testimony. The projjosed new section would 
be clearly applicable to witnesses before Federal agencies, which the Commission 
favors, as well as before congressional committees. The penalties for violation 
of this section would be the .same as under the proposed .section 201. 

Proposed section 203 is an amended version of seition 281 of chapter 15, title 
18, United States Code, which prohibits the receipt of compensation by a Member 
of Congress or officer or employee of the United States for services rendered 
with respect to any matter in which the United States is a party or is interested. 
The scope of the violation has been broadened to include the payment as well as 
tJie receipt of prohibited compensation. Violation of the new section 203 is made 
to depend uix>n the status of the individual at the time of the actual or purported 
rendition of services rather than his status at the time of receipt or agreement to 
receive payment. Solicitation of payment is included as well as payments for 
services "purportedly" rendered. The section is broadly applicable to oflicers 
and employees of the executive, legislative, and judicial branches of the Govern- 
ment and "any agency." 

To the extent that the proiwsed section 203 would affect the Federal Trade 
Commission and its officers and employees, the Commission favors Its enactment, 
and otherwise offers no comment. 

Proposed sections 204 and 206 pertain, respectively, to activities of Members 
of Congress and retired military officers. The Commission has no comment on 
these sections. 

The Commission Interposes no objection to proposed section 205, which is an 
amended version of section 283, title 15, United States Code. Under this pro- 
vision, officers and employees continue to be prohibited from prosecuting .'m- 
other person's claim against the United States, and would now also be prohibited 
from assisting or providing any services in matters in which the United States is 
interested. 

Proposed section 207 covers matters now included in section 284, chapter 15, 
title 18, and section 99 of title 5, United States Code. The first paragraph of 
section 207 would permanently disqualify former officers and employees from 
participating in any matters concerning which they had any responsibility during 
their Government tenure. The present section 284 prohibition is for 2 years. 
The Commission favors this proposed removal of the time limitations, as it 
would be inappropriate for a person who has participated in a matter represent- 
ing the Government to participate in that same matter against the Government 
regardless of the length of time that had elap.sed. 

The proposal is aLso broader than section 284 in that (1) it covers "aid" and 
"assistance" as well as direct action; (2) the limited term "claims against the 
United States" is replaced by a broad coverage of proceedings, claims, contracts, 
controversies, arrests, etc.; and (3) It covers matters concerning which the 
former employee had "any responsibility," whereas section 284 presently applies 
only where the person's employment or duty was "directly connecte<I" with the 
particular claim. Use of the words "any responsibility" would result in covering 
individuals where there is little or no danger of conflicts of interest and would 
be most unfair to the individuals concerned. For example, employees holding 
positions of authority in Government agencies are personally responsible for the 
decisions of subordinates, even though they have not actively participated in the 
matters and may never have seen or worked on the files. Also, employees who 
have had insignificant responsibilities with respect to matters would be covered 
by the prohibition. 

The Commission, therefore, recommends against use of the words "any re- 
sponsibility" and favors a more realistic basis for disqualifying former officers 
and employees. The present language of section 284, which is limited to matters 
"directly connected with" employment or duties, would be appropriate as would 
a restriction in the nature of section 3.29(b) of the Federal Trade Commission's 
rules of practice, which provides that: 
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"• • • No fotmer member or emplojiee of this Commission shall appear' as 
attorney or counsel in any adjudicatlve proceeding the files of which came to 
the personal attention of such former member or employee dilring his employ- 
ment on or by the Commission and on which he performed any work of sig- 
nificant importance." 

Subject to the re<-oinmendation made above, the Commission has no objection 
to enactment of the proposed proliibitions as a portion of the Code of Crimes 
and Criminal Pro<!edure. 

Under the second paragraph of section 207, officers and employees of an 
agency who leave that agency are for 2 years prohibited from having anything 
to do with any matter in which that agency is involvetl. The Commission feels 
that this Is much too severe a prohibition and does not favor its enactment. Such 
a proliibitlon would make it practically impossible for an agency to liire special- 
ists for particular assignments and would also have an adverse effect upon the 
ability to hire capable employees. 

It is a known fact that many persons secure employment with the Government 
to gain specialized exi)erience which they hope can be used outside the Gov- 
ernment at some later time at a substantially higher income level. Not only 
does the Government benefit from the services of such employees while they 
remain, but many do make Government service their iiermanent careers once 
they have been employed. Passage of this provision would not only deter 
such persons from accepting Government employment, but also persons who seek 
Government employment as a career but who would not want to be restricted 
as to possible future employment. 

Lawyers and other professional personnel who work for the Government 
frequently are engaged in very specializetl endeavors. To prohibit such persons, 
for any material i>eriod of time, from engaging in employment which involves 
agencies for which they previously worked would constitute an undue and unfair 
restriction upon their right to practice their profession. 

Proposed section 208 is an amended version of section 434, title 18, United 
States Code. It would prohibit a person on leave of absence from, or with an 
Interest in the pecuniary profits or contracts of. any business entity from repre- 
senting the Government or taking action affecting said business entity while 
working for the Government. This section pertains to Government contracts 
or applications for Government relief or assistance and would have limited, if 
any, application to Commission matters. 

While this provision would have no material effect upon the operations of 
the Commission, it is noted that, as drafted, the section would apply to a 
Government employee with insignificant stock holdings In a particular corpo- 
ration. To allow for such a situation, the Commission's Personnel Bulletin 12 
provides that in the event any Commission employee has a iwcunlary interest 
in a company involved in a Commission proceeding, and that employee is as- 
signed a responsibility in the matter, he shall notiify his suiiervisor, who will 
determine whether or not the assignment should be changed. 

Proposed section 209 is substantially the same as the present section 1914, title 
18, United States Code. It prohibits payment and receipt of private salaries 
as compensation for services rendered to the Federal Government. The Com- 
mission, of course, favors the continuation of this provision. 

Proposed section 218 is based partially on section 216, chapter 11, title 18, 
United States Code, which authorizes the President to declare void any con- 
tract or agreement with the United States where payment has been made to 
an officer, employee, or agent of the United States for procuring such contract 
or agreement. The proiwsed new section would authorize the President or. 
under regulations prescribed by him, the head of the agency involved, to declare 
void and rescind any "contract, loan, grant, subsidy, right, permit, franchise, 
use, authority, privilege, benefit, certificate, ruling, decision, opinion, or rate 
schedule awarded, granted, paid, furnished or published * • •" in violation of 
chapter 11. 

The purpose of the section appears to be to authorize the cancellation by the 
President of things of value secured by acts or practices which violate chapter 11. 
However, by use of the words "ruling, decision, opinion," the .section would 
apply to orders and opinions of the Federal Trade Commission which can hardly 
be deemed things of value to respondents involved within the general intent of 
the proposal. 

The authority to void or rescind is permissive, so that the Government may 
retain advantageous results regardless of the circumstances of their creation. 
Hence, the President would not only consider violations of chapter 11 alleged 
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to have occurred in the course of a Comnilssion action, but he would be required 
to review the merits of the ease in order to determine whether the decision 
should stand. This would be Inconsistent with the principle that the Commission 
is an agency Independent of the President. 

Even if circumstances should ever arise that, through bribery or other viola- 
tion of chapter 11, a Commission complaint might be dismissed or an order to 
cease and desist might not be as severe as the situation merited, this proposed 
authority in the President would serve no purpose. The President's rescission 
of an order to cease and desist would remove whatever obligations had been 
imposed upon an offending respondent, but it would still be up to the Commission 
to procetMl anew in order to issue an appropriate order. Presidential action is 
not required as a condition precedent to such action as the Commiasion can now 
reopen ahd- modify orders as appropriate. 

It is noted that proposed section 218 is in terms of "any contract, loan, grant, 
subsidy • * *," etc., "in violation of this chapter." Chapter 11 would define 
certain acts or practices as violations, but the resultant contracts, loans, grants, 
or subsidies would not themselves be in violation of chapter 11. 

By direction of the Commission. 
EARL W. KINTNEB, Chairman. 

N.B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on April 14, 1959, and on February 11, 1960, the Commission was 
advised that there would be no objection to the submission of the report to the 
committee. 

ROBERT M. PAIIUISH, Secretary. 

FEDERAL TRADE COMMISSION, 
Washington, February 15,1960. 

Hon. EMANUBX CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAR MB. CHAIRMAN : This is in resjwn.se to your request of February 4. 19.^9, 
for comments on H.R. 2157, 86th Congress, 1st session, a bill to Implement the 
criminal laws relating to bribery, graft, and conflict of interest in Government 
employment and to promote ethi(!S in Government. 

This bin would amend the Administrative Procedure Act by adding as title II 
a "co<Ie of ofHclal conduct for the executive branch." 

Section 102 of the proposed new title proscribes particular acts and practices 
on the part of any officer or employee in tlie executive branch of tlie Government. 
The following comments pertain to certain of tho.se proscriptions. 

Projwsed section 102(a) prohibits the acceptance of "anv gift, favor, or serv- 
ice" from, di.scusslon or consideration of future employment with, or becoming 
"unduly involved, through frecpient or exi>ensive social engagements with, any 
person outside the Government with whom he transacts business on behalf of the 
United States, or whose interests may be substantially affected by his perform- 
ance of official duty." 

The prohibition against receiving "any gift, favor, or service" and becoming 
"unduly involved" by participating in "frequent or exi)eusive social engagements" 
Is considered unnecessarily restrictive in that it precludes the ordinary exchange 
of courtesies and social amenities. While this is, of course, a problem area, 
It Is most difficult to define the limits of propriety of behavior in exact statutory 
terms. The problem is exemplified by the indefinite phrases "unduly involved" 
and "frequent and expensive social engagements" which do not posse-ss the pre- 
cisene.ss re<iulred of statutory prohibitory language. The Commission, therefore, 
favors the exercise of administrative discretion in such matters. It is believed 
that the following provision in the Commission's Personnel Bulletin No. 12 appro- 
priately covers the problems involvetl Insofar as this agency is concerned: 

"No employee of the Commission shall: 

''B. Accept, directly or indirectly, any gift, gratuity, entertainment, or any- 
thing of value from anyone directly or indirectly connected with any Commission 
matter. (This does not preclude the reasonable and ordinary exchange of social 
amenities of inconsequential value.)" 

Similar problems arise with respect to the proposed statutory restriction on 
employment negotiations. The word "discuss" is overly inclusive and to "con- 
sider" Is not sufficiently objective.    One may "consider" future employment 
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without any overt act and witho^it any contact in that regard with the other 
party. The Commission prefers administrative regulation such as is providefl 
for by section V of the Commission's Personnel Bulletin No. 12 which requires 
disclosure to superiors when an employee's "official duties affect or may affect 
any private person or organization • • • with whom he has arranged or is 
negotiating for subsequent employment or business relations." When such dis- 
closure is received the superior decides whether or not the particular assignment 
is to be continued. 

Proposed section 102(d) prohibits the actiuisition or retention of "financial 
Interests" or the engagement in private activities or employments which "con- 
flict" with the performance of official duties. Proposed section 102(e) prohibits 
participation in an investigation or prosecutitm which affects a i)erson with 
whom there is, is pending, or has been with 2 years "any economic interest" or 
by whom he has been employed within the past 2 years. 

These sections are unduly restrictive in that the terms "financial interests" 
and "any economic interest" would require the application of title II to an 
instance of ownership of a single share of stock in a particular corporation. 
The word "conflict" is indefinite and may also be construed in an unduly restric- 
tive manner. 

The Oommission is of the opinion that the particular problems involved are 
more properly the subject of administrative discretion such as is provided for by 
the Commission's Personnel Bulletin No. 12 which, in pertinent part, reads: 

"III.  OUTSIDE EMPIX)YME.NT 

"Employees of the Commission .shall refrain from engaging in any outside 
employment, for financial gain or otherwise, which may tend to impair their 
mental or physical capacity to render proper and efficient service at all times, 
or which is related to the work of the Commission in such manner that a rea- 
sonable question of propriety might be raised. Employees mu.st obtain the 
written permission of the Executive Director before engaging in any employ- 
ment oiitside tlie Commission. Requests for such permission .shall be submitted 
In writing through normal suiiervisory channels. 

"IV.   SECURITIES  TRANSACTIONS  AND  OWNERSHIP 

"A. No employee shall purchase securities of, or make any other personal 
Investments in, any corporation or other enterprise which he then has reas<M» 
to believe will be Involved In any decision to be made by him as an employee of 
the Commission. 

"V.   DI8CU)SUBE  AND DISQUALIFICATION 

"An employee shall notify his immediate supervisor in writing whenever the 
circumstances are such that his official duties affect or may affect any private 
person or organization (1) by whom he has been employed or in whom he has 
had any economic Interest within the preceding 2 years, (2) in whom he cur- 
rently has any economic interest, (3) with whom he has a close family relation- 
ship, or (4) with whom he has arranged or is negotiating for subsequent em- 
ployment or business relations. 

"When such rejiort is received from an employee, his Bureau Director or 
branch office manager shall determine whether the employee should continue 
with the assignment in question. If the facts disclosed do not afford reason- 
able grounds for belief that a conflict of Interest might exist, the Bureau Di- 
rector or branch office manager is authorized to direct the employee to con- 
tinue with the assignment. In any event, whether or not the employee is 
relieved of the assignment, the pertinent facts and the action taken shall be 
reported in writing to the Executive Director. 

"Whenever any of the foregoing conditions exist with respect to the work 
of a Bureau Director or branch office manager, he is authorized to delegate his 
responsibility in the matter to a subordinate. He shall, in any event, submit 
to the Executive Director a memorandum outlining his Interest and the action 
he has taken." 

Proposed section 102(f) prohibits failure to conduct personal and official 
affairs so that no reasonable suspicion or appearance of the violation of the 
other provisions of section 102 can arise. 
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While employees may be admonished to conduct their affairs so as to be 
abtlve suspicion, it is unreasonable to provide that an employee may be fired on 
the basis of suspicion of wrongdoing. Suspicion or api«arauce of wrongdoing 
may arise without the existence of any improi)er conduct and it is manifestly 
unfair to provide for the firing of an employee merely because such a suspicion 
arises. 

Proposed section 103 prohibits any former olficer or employee of the executive 
branch of the Government from ever participating in any matter in which the 
United States is a party or is interested "which involves a subject matter 
concerning which he had any oflBcial responsibility or ofliclally acquired con- 
fidential information" during his Government employment. 

This represents a change from the comparable criminal provision of section 
2S4, title 18, United States Code, which applies only to "claims against the 
United States" and is limited to a 2-year period following employment. The 
Commission believes that it is Improper for a person to participate in a particu- 
lar matter against the Government where he has previously been actively en- 
gaged in that matter on behalf of the Government or has acquired confidential 
Information by reason of his Government employment, regardless of the time 
that may have elapsed since that employment. However, to the extent that 
the prohibition goes beyond the particular matter in question and applies when 
that matter involves a subject matter with which the employee was concerned, 
the Commission believes that the section is unduly restrictive. 

For example, a former employee of the Commission may have worked on 
trade practice conference rules or rules implementing the Wool Products or 
Fur Products Labeling Acts which involve the subject matter of unlawful con- 
duct for members of particular industries. The fact that that person worked 
on that subject matter should not serve to disqualify him from representing a 
member of one of those industries in a subsequent prt>ceediug leading to revision 
of any of those rules or In a matter involving a violation thereof. 

Proposed section lO.S is also broader than section 284 in that it covers matters 
concerning which the former employee had "any official restjonsibility," whereas 
section 284 applies only where the employment was "directly connected" with the 
particular claim. Use the words "any official resiwusibility" would result in 
covering individuals where there is little or no danger of conflicts of interest 
and would be most unfair to the individuals concerned. For example, employees 
holding positions of authority in Government agencies are officially responsible 
for the decisions of subordinates even though they have not actively participated 
in the matters and may never have seen or worked on the files. Also, em- 
ployees who have had insignificant, though official, responsibilities with respect 
to matters would be covered by the prohibition. 

The Conuuission believes that the following provision appearing in section 
3.29(b) of its Rules of Practice constitutes a much more realistic basis for dis- 
qualifying former officers and employees than does proposed section 103: 

"• • • No former member or employee of this Commission shall appear as 
attorney or counsel In any adjudicative proceeding, the files of which came 
to the personal attention of such former member or employee during his em- 
ployment on or by the Commission, and on which he performed any work of 
significant importance." 

Proposed section 104 prohibits a former Government officer or employee from 
having anything to do with any matter involving his former agency for 2 years 
after leaving that agency. The Commission feels that this Is much too drastic 
a measure. Such a prohibition would make it practically impossible for an 
agency to hire specialists for particular assignments and would also have an 
adverse effect upon the ability to hire capable employees. 

It is a known fact that many persons secure employment with the Govern- 
ment to gain specialized exjierience which they hoi)e can be used outside the 
Government at some later time at a substantially higher income level. Not only 
does the Government benefit from the services of such employees while they re- 
main, but many do make Government service their permanent careers once they 
have been employed. Passage of this provision would not only deter such 
persons from accepting Government employment, but also jtersons who seA 
Government employment as a career but who would not want to be restricted 
as to possible future employment. 

Lawyers and other professional personnel who work for the Government fre- 
quently are engaged in very specialized endeavors. To prohibit such persons, 
for any material period of time, from engaging in employment which involves 
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agencies for wTtlch they previously worked would eonstitutC' an undue and-^n- 
falr restriction upon their right to practice their profession. 

Proiwsed section 105 generally prohibits acts and practices on the part of 
persons outside of Government which correspond to the prohibitions of sections 
102, 103 and 104 against the activities of employees and former employees of 
the Government. Our previous comments on sections 102, 103 and 104 also 
apply to this section. 

I'roix)sed section 106 declares it to be Improper conduct for any party to a 
contested agency proceeding which has been designated for hearing, to be in 
touch with any agency member or employee regarding any questions of law or 
fact involved in the proeeediag, except upon notice and ofrportunlty for all 
parties to participate. 

This has not been a problem area at the Federal Trade Commission. Section 
3.28 of the Commission's Rules of Practice for Adjudicative Proceedings pro- 
vides that "... no party respondent or his agent or counsel in any adjudica- 
tive proceeding shall, in that or a factually related proceeding, participate or 
advise ex parte in any decision of the hearing examiner or of the Commission 
therein." Also rule 3.29(d) requires that "All counsel practicing before the 
Commission shall conform to the standards of ethical conduct required of prac- 
titioners in the courts of the United States and by the bars of which they are 
members." It is further provided by rule 3.29(e) that offenders may be repri- 
manded, suspended, or disbarred from practice before the Commission for good 
cause shown. 

Proposed section 107 states the action which may be taken by agency heads 
when the preceding sections are violated. With respect to the prohibitions con- 
tained in section 102, section 107(a)(1) provides simply that the head of the 
agency "may, after notice and hearing, dismiss any officer or employee in his 
agt>ncy ufion finding that such officer or employee has violated section 102 of this 
title." There is a further provision in section 107(b) to the effect that in such 
case the head of the agency shall furnish a written statement of his findings to 
the person concerned and will publish the statement in the Federal Register, 
unless such publication would not be in the public interest. 

This provision for the dismissal of Government employees does not take into 
account section 6 of the Lloyd-LaFollette Act of 1912 (5 II.S.C. 652) and -section 
14 of the A'eterans Preference Act of 1944 (5 U.S.C. 863), which, in general 
terms, cover the same grounds for dismis.sal of Govermuent employees by the 
language "for such cause as will promot* the efficiency of the service." The bill 
under consideration is inconsistent with the provisions of these sections of the 
Lloyd-LaFoIIette and Veterans Preference Acts which prescribe procedures, 
rights of appeal and appearances for the protection of veterans and other Gov- 
ernment employees when action is taken to dismiss them. 

While the Commission demands the very highest degree of ethical conduct on 
the part of its members, employees and those who practice before it, and would 
favor all reasonable proposals designed to insure such conduct, for all of the 
reasons stated above, the Commission is opposed to enactment of H.K. 2157. 

By direction of the Commission. 
EARL W. KINTNEE, Chairman. 

Pursuant to regulations, this report was submitted to the Bureau of the 
Budget on April 23, 1959, and on February 11, 1900, the Commission was ad- 
vise<l that there would be no objection to the submission of the report to the 
committee. 

ROBERT M. PARBISH, Secretary. 

S\fALi, BUSINESS ADMINI8TR.\TIOX, 
Washington, D.C., February J6,1960. 

ReH.R'. 2156; H.R. 2157 
Hon. EMANUEX CELLEB, 
Chairman, Committee on the •Juiiciory, 
HoiiKe of licpresentatives, Washington, D.C. 

DEAR MR. CELLER : Further reference is made to your letters of February 4, 
1959, and January 26,1960, reque-sting my views on the cai)tioned bills. 

In effect H.R. 2156 constitutes a restatement of the criminal laws relating to 
bribery, graft, and conflicts of interest involving employees of the Government. 
One of the evident puri)oses of the measure is to consolidate existing statutes 



FEDERAL   CONFLICT   OF  INTEREST  LEGISLATION 51 

gQ-nertilag these crimes and to remove certain inconsistencies and,dupIications In 
the provisions of such statutes. In addition the bill effects a number of substan- 
tive changes. H.R. 2157 is designed to implement H.R. 215G by establishing a 
code of ethics regulating the conduct of Government employees. 

The Small Business Administration, lilie all other agencies of the Government, 
is aware that the success of its oi)erations depends largely upon the integrity of 
its personnel. It is essential that any conflict between the personal interests of 
an employee and his duties to SBA be resolved in favor of the latter. The 
highest stjindards of conduct must be maintained if SBA and its officials are to 
enjoy the resi)ect and confidence of the public. Needless to .say, therefore, we are 
interested in the captioned bills and all other legislation whose purpose is to 
improve the laws governing bribery, graft, and conflicts of interest involving 
Government employees. 

Nevertheless we possess no special comiwtence in this field and I do not believe 
we can make a contribution which would be of assistance to the subcommittee. 
The Attorney General, whose duty it is to enforce all Federal criminal laws, 
including those governing bribery, graft, and conflict of interest, is better qualified 
thnn we to appraise the merits of the captioned bills. We would be guided by 
his views. 

The Bureau of the Budget has no objection to the submission of this reiwrt. 
Sincerely yours, 

PHILIP MCCALLUM, Administrator. 

U.S. ATOMIC ENEEQY COMMISSION, 
Washington, D.C., February 17, 19G0. 

Hon. EMANUELCELLEB, 
Chairman. Committee on the Judiciary, 
Bouse of Representatives. 

DEAR MB. CELLEB: This is in re.spon.se to your letter dated February 4. 1959, 
requesting the Atomic Energy Commission's comments on H.R. 215(5 and H.R. 
2157. 

With respect to H.R. 2156, we favor a reexamination of existing criminal laws 
relating to bribery, graft, and conflicts of interest and collation of such statutes 
into a single chapter. We are also pleased to comment generally on some of the 
provisions. 

Preliminarily, we would like to i>oint out that sections 157(a) and 16.*? of the 
Atomic Energy Act of 1954, as amended, presently provide llniite<l exemptions 
from sections 281, 28.3, and 284 of title 18. We note that H.R. 21.5« propfises to 
repeal sections 281, 28,3, and 284 and substitute new sections therefor. Under 
the present exemptions the AEC has been able to secure qualified persons for 
service on advisory boards. We herewith re<|uest that any new codification of 
these laws not diminish the effect of the Atomic Energy Act exemptions. 

Proposed section 205, activities of officers and employees in claims against and 
other matters affecting the Government, is a revisetl version of present 18 U.S.C. 
28.3, and provides an exemption for officers or employees taking "uiicomi)eiisated 
action" in assistance of "any person who is the subject of disciplinary proceed- 
ings • • •". We are In favor of the policy expressed by the addition of this 
portion of section 205. However, we would prefer that the term "uucomix'n.sated 
action" be clarifle<l, so as to assure that the exemption includes Government 
employees receiving per diem or travel exjienses as witnesses and who might thus 
be considered as compensated. We would also prefer that the adjective "disci- 
plinary" be deleted, as some proceedings which might result In removal or 
suspension, such as security hearings, might not be considered to be "discipli- 
nary." 

Proposed section 207 reads as follows : 
"I 207. Disqualification of former officers and employees in matters connected 

with former duties or Involving former agency 
"Whoever, having been employed in any agency of the United States, including 

commissioned officers assigned to duty In such agency, after the time when sucb 
employment or service has ceased, knowingly acts as agent or attorney for, or aids 
or assists anyone In connection with any proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter in which the United States is a party 
or directly or Indirectly interested involving any subject matter concerning which 
he had any responsibility while so employed or assigned to duty, or 
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"Whoever, bRving been so employed or assigned to duty, within two years after 
his last such employment or service has ceased, acts as agent or attorney for, 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested, and which involves any 
agency In which he was so employetl or assigned to duty, 

"Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both." 

We note that the first paragraph is a revised version of present 18 U.S.C. 284. 
We would prefer that the present language "involving any subject matter di- 
rectly connected with which such person was so employed or performed duty," 
be retained. The language sought to be substituted, namely "involving any sub- 
ject matter concerning which he had any responsibility", is too broad in our opin- 
ion. In addition, we would prefer that some time limitation, such as 2 years 
as in the present statute, be specified. 

The second paragraph of section 207 would flatly prohibit former agency em- 
ployees from participating in all proceedings which involve the agency in which 
they were formerly employed, for a 2-year jierifxi. Its prohibition would apply 
to the complete hierarchy of any agency, as well as to consultants and members 
of advisory boards, even though the particular employee had no governmental 
connection with the specific procee<ling. Such a provision would seem to re- 
strict the activities of former Government employees unnecessarily in situations 
where the intere.st of the Government may not be adversely affected. In our 
opinion, this prohibition would make it more difficult for agencies to secure the 
services of competent personnel. 

With respect to .section 209, we would suggest that the second paragraph be 
modified by the jihrase "for or in connection with such services" as fovind in the 
first paragraph of this section and in previous 18 U.S.C. 1914. In addition, this 
section s'hould recognize at least two existing statutory exemptions from 18 
U.S.C. 1014 that we are aware of, namely, section 3(d) of Public Law 85-795, 
"Feileral Employees International Organization Service Act," and section 19(a) 
of Pnlilic Law 85-507, "Government Employees Training Act.'' 

A\'lth resi)ect to H.R. 21.57, our comment'J are addressed only to the question 
of whether such legislation would serve a u.seful purpose. H. Con. Res. 175 
(85th Cong.) already contains a Code of Ethics for Government employees. 
Most agencies, inolurling the Commis.sion, have comprehensive Internal regula- 
tions governing the conduct of their employees. It would seem that a more de- 
taile<J statutory rule of conduct might simply Invite dispute al)out the meaning of 
terms used. 

The Bureau of the Budget has advised that it has no objection to the submis- 
sion of this rej>ort. 

Sincerely yours, 
A. R. LuEDECKE, General Manager. 

EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 

Washington, B.C., February 17,1960. 
Hon. EMANUEL CELLKR, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

MT DEAR MR. CHAIRMAN : This will acknowledge your requests for reports on 
H.R. 2156, "To strengthen the criminal laws relating to bribery, graft, and 
conflicts of interest, and for other purposes." and H.R. 2157, "To implement the 
criminal laws relating to bribery, graft, and conflict of interest in Government 
employment and to promote ethics in Government." 

The Bureau of the Budget would, of course, favor the enactment of legislation 
which would have the effect of improving Federal laws relating to conflicts of 
Interest and related matters. There appears to be general agreement that 
improvement of existing laws would be desirable, and the activities of your 
committee in this regard have been of benefit. The activities of your com- 
mittee, however, as well as the executive agencies' comments on H.R. 21.56 and 
H.R. 2157 indicate the difficulty of drafting suitable legislation. While It is 
of the utmost importance that the conduct of Federal employees be above 
reproach and that deviations be dealt with promptly and effectively, any legis- 
lation developed must of course be based on the premise that employees are 



FEDERAL   CONFLICT   OF  INTEREST  LEGISLATION 53 

generally honest nn<i that, therefore, dishonesty, and corruption are the rare 
exception. Great care must be exercised to insure that in legislating to control 
exceptional cases, legitimate activities are not prohibited or the actions of 
present or former Government employees unnecessarily restricted. 

Since the executive agencies have expre.ssed the view In reports to your 
committee that H.R. 2156 and H.R. 2157 may in some respects have unintended 
and undesirable results, the substantial amendment of these measures would 
appear to be desirable. In this connection, the Bar Association of the City 
of New York has conducted an exhaustive study of this subject and has drafted 
a reiKjrt and legislation which. In preliminary form, have received some con- 
sideration by the interested executive agencies. The proposal In its preliminary 
form represents a somewhat different approach to this type of legislation than 
H.R. 2156 and H.R. 2157. We believe that your committee will want to give It 
-careful consideration before taking any final action on this legislation. 

Sincerely yours, 
PHILLIP S. HUOHES, 

Assistant Director for Legislative Reference. 

NATIONAL L.\BOB RELATIONS BOARD, 
Washington, B.C., February 17, 1960. 

Hon. EMANUEL CELLEK, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAB CONGRESSMAN CEiiEB: In accordance with your letter of January 26, 
1960, we have made a careful review of H.R. 2150 and H.R. 2157. There can 
be no disagreement with the objectives of both bills. In fact, insofar as the 
bills offer practical assistance in development of a moral climate within the 
Government that would set an example for the Nation, they are to be enthusi- 
astically endorsed. 

Our comments are limited to those sections which would particularly affect 
the National Labor Relations Board as a regulatory agency. We are particu- 
larly concerned with the imiMct of H.R. 2l!Hi, section 207, and H.R. 2157, title 
II, section 104, on agency ojwrations. Whether attorneys are recruited directly 
from law schools or from private practice, the proposed 2-year restriction on 
employment after leaving Government service would place them in an unfavor- 
able position. Tliey would for all practical purposes l)e cut off from any private 
practice of their legal siiecialty during this period. Thus, the.se provisions would 
certainly impair agency-recruiting efforts and place the Government as a whole 
under a great handicap in its search for competent employees. 

In this connection, your attention is directed to sections 102.119 and 102.120 
of the Board's rules and regulations which prohibit former employees from 
practicing before the Board or its agents in connection with any case or pro- 
ceeding which was pending before the agency during their employment. 

Section 106 of H.R. 2157 proscribes consultation and certain other informal 
contacts between agency employees and parties to contested agency proceedings 
where such proceedings have been designated for hearings except upon notice to, 
and opportunity for iwrticlpation by, all parties. This broad provision may in 
certain cases Impede efforts of this agency to negotiate con.sent decrees, stipu- 
lated agreements, and informal settlements. Thus, the informal settlement of 
labor disputes may be held up and the work of the Board substantially increased. 

The Bureau of the Budget has no objection to the submission of this letter to 
your committee. 

Sincerely yours, 
BoYD LEEDOM, Chairman. 

GENEBAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C, February 11,1960. 

Hon. EMANUhX CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

DBAB MR. CHAIRMAN : This Is In reply to your request for the views of the De- 
I>artment of Defense on H.R. 21.56, a bill "To strengthen the cirminal laws re- 
lating to bribery, graft, and conflicts of Interest and for other purposes." 
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The Department of Defense is in general agreement witbithe purpose of'itlse 
proposed bill. However, we are of the opinion that, as presently drafted, the 
bill Is much too broad in its coverage. 

Without attempting to comment on tlie bill section by section, we would like 
to offer certain general comments on those sections applicable to conflicts of in- 
terest for the consideration of your committee. 

We have already taken a position with respect to H.R. 9682, a bill "Relating 
to the employment of retired commissioned ofBcers by contractors of the Depart- 
ment of Defense and the Armed Forces and for other purposes" presently 
pending before the House Armed Services Committee which, in certain respects, 
is similar to this proposal. 

Briefly, the Department position is: 
1. With respect to those provisions of the bill which would broaden the 

coverage of existing laws to former military officers, we urge that consideration 
be given to limiting the coverage to former military officers who have served 
more than 10 consecutive years of commissioned service. 

2. Insofar as the bill pertains to selling, the law should contain a precise 
definition of what selling activities are intended. The following definition is 
offered for the consideration of the committee: 

"Sell (selling, .sale) means (1) signing a bid. proposal, or contract: (2) 
negotiating a contract; or (3) contacting an officer or employee of the Depart- 
ment of Defense for the purpose of (i) obtaining or negotiating contracts; (11) 
negotiating or discussing changes in specifications, price, cost allowances, or 
other terms of a contract; or (ill) settling disputes concerning performance of a 
contract" 

3. The prohibition ag^ainst selling, prosecution of claims, and aiding or 
assisting in matters concerning the United States should be effective for a 
2-year "cooling off" period only. 

4. We agree that any broader coverage of existing laws should apply, as 
proposed by this bill, to all civilian employees of the Federal Government. How- 
ever, we urge that consideration be given to limiting the conflicts-of-lnterest 
coverage of civilians. For example, we urge consideration of the premise that 
not all former civilians should be subject to these laws in blanket terms. We 
believe that a GS-3 clerk with 1 year of Federal service who has been invohm- 
tarily separated should not be cast into the same position as a GS-18 executive 
who makes final and important decisions regarding Government affairs. In 
addition, we are concernetl with applicability of these laws, as proposed and 
draftwl. to Presidential appointees, and other high officials, who are prevailed 
upont to perform public service for relatively short periods of time at con.sidera- 
ble personal sacrifice. We urge only that these special considerations be part 
of the deliberations of your committee and the Congress. 

Hy definition in title 10, IT.S.C, the term "department" means the Depart- 
ment of Defense which includes the Office of the Secretary of Defense and all 
three of the military departments. It should be clear that as applied to offi- 
cers and employees of the military departments in the proposctl bill, this usage 
of the term is the intent of the drafters. 

With respe<'t to technical defects in the language of the bill, we defer to 
the position of the Department of .Tustice. since that Department will be responsi- 
ble for handling prosecutions under the proposed laws. However, we would like 
to rffer the following general comments: 

The bill, as written, is too broad and general in scope. It would make criminal 
every act, of the nature covered, which Is not speciflcally authorized by law. For 
example, it would be unlawful, without specific authorization, for any i)erson 
to present to an ex-President of the United States anyOiing of value, be it a 
medal, loving cup, or .scroll, or to offer him an honorary position or member- 
ship in any organization, in appreciation of the service performed by him while 
in office. In the absence of si)eclfic authorizatWrn, it would be criminal for any 
person on behalf of any university to bestow an honorary degree of doctor of 
laws upon the Secretary of State in recognition of service to the Nation. 

The inclusion of the phrase "or at the direction or with the consent of in 
section 201(b) of the bill is unclear. This phrase should be deleted or rewrit- 
ten with greater clarity. Sections 201(b) (2) and (3) properly include the 
terms "intent to Influence" and "intent to induce." It would appear that these 
same terms should be included in section 201(b) (1). 

Sections 20(5 and 207 of the bill re<leflne the disqualifying relation.ship be- 
tween a former Government official and a particular proceeding to Include any 
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subdect matter "concerning' which he had any responsibility" w'hlle in Govern- 
ment status. The quoted change in language appears unduly broad, since it could 
be Interpreted to apply to a former officer or employee who had no personal 
knowledge of the matter, but who was technically resiMjnsible because it con- 
cerned a department, agency, or office of which he was the head. 

The proposed 2-year postemployment prohibitions in sections 206 and 207 
on former Government officers and employees aiding in any matter involving 
their agency are apparently intended to prevent the exercise of personal influ- 
ence. These prohibitions represent a distinct departure from present law, and 
no actual conflict of interest would be necessary for their imposition. If enacted, 
these prohibitions should be clarified to state tliat the postemployment period 
begins when the employee leaves the agency concerned, not when he leaves the 
Government service. 

Section 218 should include in line 13, page 13, following the word "title" 
the words "or in a contract," since by contract provision there is frequently set 
forth a right in the United States to certain recoveries. 

The Department of Defense concurs in the commendable objectives of this 
bill. However, it is apparent that the bill will require extensive study and 
consideral)le revision before its enactment would be desirable. In this regard, 
we are informed that a very exhaustive reexamination of the entire area of 
conflicts of interest has Iteen recently accomplished by the Bar Association of 
the City of New Yorlc. Undoubtedly, a bill containing their findings will be 
introduced before the Congress. 

On the basis of the foregoing, the Department of Defense is opposed to the 
enactment of H.R. 215C in its present form. 

Tlie Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report on H.R. 2156 to the Congress. 

Sincerely yours, 
J. VINCENT BURKE, Jr. 

GENEKAI. COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., February 17, I960. 

Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
Bouse of Representatives 

DEAS MB. CHAIRMAN : Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to H.R. 
2157, a bill to implement the criminal laws relating to bribery, graft, and 
conflict of interest in Government employment and to promote ethics in Gov- 
ernment. 

The purpose of H.R. 2157 is to establish a "Code of Official Conduct for the 
Executive Branch" as title II of the Administrative Procedure Act, and to im- 
plement the criminal laws relating to bribery, graft, and conflict of interest in 
any transactions between officers and employees in the executive branch of the 
Government and any other person who is not an officer or employee of the 
executive branch of the Government. 

The Department of Defense favors the revision and clarification of existing 
statutes concerning confiicts of interest and related subjects. However, we 
are opposed to H.R. 2157 for the reasons stated below. 

Sections 102 through 106 of the proposed title II prescribe In all encompassing 
detail what constitutes improper conduct in all Government transactions. In 
numerous instances the terms used are sweeping and ambiguous. Illustrative, 
though by no means all-inclusive, examples of these instances may be found 
in section 102(f) wherein an officer or employee could be dismissed if he failed 
to conduct his private affairs so that no reasonable suspicion or appearance of 
Improper conduct arose. Further examples of such ambiguity are to be found 
in section 102(a)(3), where reference is made to "unduly Involved, through 
frequent or expensive social engagements" and in section 106, using the term 
"a contested agency proceeding." 

Section 107 of the proposed title II Implements the criminal laws relating to 
bribery, graft, and conflict of interest by authorizing Imposition of administra- 
tive sanctions against officers or employees whose conduct violates the pre- 
scribed ethical standards. These sanctions include dismissal, the barring of a 
former offlc-er or employee from appearing in matters before an agency, and 
the cancellation of Government contracts procured as a result of Improper con- 
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duct.   Under feclsting law and regulations, the heads of Federal agencies Jiare 
available most of the administrative sanctions authorized by section 107. 

Administrative j)owers are already in existence within the executive branch 
which may compel personnel discipline and, when justified, {lersonnel dismissaL 
Control can be had also of contractors in that those who violate conflict of in- 
terest legislation, as well as bribe, graft, and fraud laws may be debarred from 
doing business with the Government under existing regulations. AVhere Gov- 
ernment transaction are found to have been the result of improper conduct 
amounting, in reality, to a fraud upon the United States, authority exists to 
effect cancellation. 

To the extent that unetliical practices may be said to exist, enactment of 
this bill would offer no assurance of curbing the evils with which it is con- 
cerned. Indeed, it might well add obstacles and uncertainties in the field of 
Government service. 

Beyond the statutes now in the Criminal Code «r those which congressional 
committees are studying for the purpose of amending and modernizing title 18. 
we believe that all that can be established effectively is an administrative 
delineation of what constitutes an imprudent area of behavior. Beyond neces- 
sary statutes, too much legislation might be worse than none at all. Ac- 
cordingly, the Department of Defense is opjwsed to the enactment of H.R. 2157. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report on H.R. 2157 to the Congress. 

Sincerely yours, 
J. ViKCBNT BtTBKE, JR. 

GENEKAL COUNSEL OF THE DEP.VRTMENT OF DEFENSE, 
Waahiiigton, D.C., February 17,1960. 

Hon. BMAKUEL CELLER, 
Chairman, Bouse Committee on the Judiciary, 
Bouse of Representatives. 

DEAR MR. CHAIRMAN : Tliis is in reply to your request for the views of the De- 
partment of Defense on H.R. 7556, a bill "To prohibit, under certain conditions, 
for 2 years, the employment of a former employee of the Federal Government 
by any person, concern, or foreign government with which certain transactions 
were handled. 

The Department of Defense is opposed to H.R. 7556. 
It Is the Department of Defense iwsitlon and, we believe the intent of the com- 

mittee, that there should be no objection to a Government employee seeking a 
position with private industry while serving with the Government, providing his 
efforts do not involve actions which are collusive, fraudulent, or designed to 
favor a contractor to further his own interest. It is believed that present crim- 
inal statutes adequately cover these types of situations. The Department of 
Defense would have no objection to amending the criminal statutes to make it 
clear that the same .standards should apply to a prospective employer. 

As the committee knows, several proposed bills seek to amend this same sec- 
tion of the law. One of these bills, H.R. 21.56, is pending before this committee, 
and another bill, H.R. 9682, is pending before the House Armed Services Com- 
mittee. In this connection, we are informed that a very extensive reexamination 
of the entire area of conflicts of interest has recently been accomplished by the 
Bar Association of the City of New York. Undoubtedly, a bill containing their 
findings will also be Introduced before the Congress. It is presumed that the 
committee will wi.sh to review all of these proposals before reaching any eon- 
elusions. The testimony of the Department of Defense, which I am certain your 
committee is familiar with, before the Committee on Armed Services of the 
House of Representatives, gives our general policy with respect to the whole area 
of conflicts of interest. As our testimony indicates, we are in agreement with 
the objectives, as we understand them, of your committee and those of the House 
Armed Services Committee. I am sure you will agree that since we are dealing 
here with a criminal statute, and one aspect of the overall problem of conflicts of 
interest, it is necessary that the scope of the legislation be clearly defined. 

Sincerely yours, 
J. VINCENT BURKE, Jr. 

Our next, witness is Mr. Frank H. Wtitzel, Assi.stant (^oni])troller 
Genenil of the United States. 

You may proceed, Mr. Weitzel. 
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STATEMENT OP FEANK H. WEITZEL, ASSISTANT COMPTROLLER 
GENERAL OF THE UNITED STATES; ACCOMPANIED BY 0. B. 
CARPENTER, OFFICE OF GENERAL COUNSEL 

Mr WEITZEL. Thank you, sir. 
Mr. Chairman and membei-s of the subcommittee, we in the General 

Accounting Office appreciate the opportunity to appear before your 
subcommittee in connection with tiie proposals represented by H.R. 
1900, H.R. 2156, H.R. 2157, and H.R. 7556 to simplify and strengthen 
the laws relating to bribery, graft, and conflicts of interest in Gov- 
ernment. 

The laws which would he affected by these bills are designed to 
insure honesty in Government and tlie conflct-of-interest statutes 
frequently have been referred to as etliioal standards in Government 
service. Our people's religious tradition of pei^sonal integi'ity and 
our national principle that a public office is a public trust demand 
tiiat our public officials and those who deal witli them exercise a high 
standard of conduct in transactions involving relationships between 
the Government and the public. The concern of the Congi-ess in this 
subject has l>eeii evidenced by hearings held and reports issued in 
both Houses and the adoption of House Concurrent Resolution 175, 
85th Congress, which Representative Bennett referred to, promul- 
gating a code of ethics lor Government employees. The existing 
statutes and remedial proposals are excellently set forth in the staff 
report to this subcommittee dated March 1, 1958, which the chair- 
man referred to, on Federal conflict-of-interest legislation. 

The CHAIKMAX. When you speak of religious tradition, I think you 
speak of the admonition that a man cannot sei-ve two masters. 

Mr. WEITZEL. That is con-ect, and the principles of tlie Ten Com- 
mandments, and the religious convictions that have been handed down 
to our people through the ages. 

This matter of ethics in Government has been and is one of much 
concern to our Office. It is a part of the job of the General Account- 
ing Office to help enforce standards of honesty and integrity. We are 
a part of the system of checks and balances instituted in the Con- 
stitution and our part of the system has helped to prevent the tax- 
payers' money from being spent for purposes not authorized by the 
people through their representatives. We heartily concur in the 
statement of the Attorney General, in 33 Op. Atty. Gen. 273. that 

No Government official or employee should serve two masters to the preludice 
of his unbiased devotion to the Interests of the United States. 

As will be hereafter shown, our consideration of this problem has 
convinced us that a substantial strengthening, revision, and clarifica- 
tion of the laws relating to bribery, graft, and conflict of interest are 
needed if the mischief at which these laws are aimed is to be ade- 
quately prevented. 

The CHAIRMAN. I want to say that as a result of disclosures in the 
so-called Foote case—disclosures that were made manifest by this 
subcommittee—the Attorney General announced his standards of con- 
duct for his office, to which you have made reference. 

Mr. WEiTZEr,. That is correct, Mr. Cliairman, and we were very 
heartened by both of those steps.   But the courts have not felt that 
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some of tlie existin;^ statutes fully coveretl the situation that the 
statutes are aimed at preventing. 

Tlie CHAIRMAN. YOU forgive me for taking sort of a paternal pride 
in the work of this subcommittee. 

Mr. WBITZEL. We welcome it, Mr. Cliairman, and I have enjoyed 
working with the members of the subcommittee, not only on the House 
side but with Mr. Meader when he was chief counsel of the Senate 
National Defense Investigating Committee, I do feel that the dis- 
closures and investigations of this committee have had a very healthy 
effect in this field of conflicts of interest, not only in publicizing the 
situations but in leading to executive action, as the chairman has 
stated, and also to amendments in the law. 

Tlie CHAIRMAN. It is refreshing to hear those encouraging views 
from you. 

Mr. WEITZEL. Thank you, sir. 
The various conflict-of-interest laws which these bills would repeal 

and supei-sede are 18 U.S.C. 281, 282, 283, 284, 434, and 1914, and 6 
U.S.C. 99. Tliese laws and their deficiencies are set out fully and 
completely in parts 1 and 2 of the report of your staff previously re- 
ferred to. I would like, however, to comment briefly on those sec- 
tions. 

Mr. Chairman, I would follow your pleasure as to whether you 
would wish me to read the rest of the statement. 

The CH.\IRMAN. We would be very happy to have you read it. 
Mr. WEITZEL. Thank you, sir. 
Section 281 makas it a felony and provides for disqualification from 

holding Federal office for anyone who "being a Member of or Dele- 
gat* to Congress, or a Resident Commissioner, either before or after 
he has qualified, or the head of a department, or other officer or em- 
ployee of the United States or any department or agency thereof, 
directly or indirectly receives or agrees to receive, any compensation 
for any services rendered or to be rendered, either by himself or an- 
other, in relation to any proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter in which the United States 
is a party or directly or indirectly interested, before any department, 
agency, court-martial, officer, or any civil, military, or naval com- 
mission," and they "shall be fined not more than $10,000 or imprisoned 
not more than 2 years, or both." 

In the case of United States v. Quinn, 111 F. Supp. 870, 116 F. 
Supp. 802, and 141 F. Supp. 622, the Court said that the "broad ob- 
jective of this section making it illegal for Members of Congress to 
receive or agree to receive compensation for sei"vices in matters before 
Federal departments or bureaus is to secure the integrity of executive 
action against undue influence of 2 Members of Congress upon execu- 
tive officers and to insure efficiency in conduct oi public affairs." 
While the case finally was dismissed on the grounds of insufficient 
evidence, it was the first prosecution under this statute, and the court 
made some interesting observations. For instance, it expressed the 
opinion that section 281 does not prohibit a lawyer-Congressman 
from practicing in courts of law or appearing or acting as counsel or 
attorney in any case or proceeding, civil or criminal, but instead— 
referring to the legislative history—it proposes to "restrain Members 
of Congress * * * from receiving compensation for doing any busi- 
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ness before any department * * * or anywhere else except in the 
judicial tribunals of the country." And, finally, it was held that 
"mere inquiries by a Congressman concerning the status of matters 
pending before Federal bureaus, without discussion of the merits of 
the case, did not constitute rendition of 'services' within the contem- 
plation of the statute." 

The CHAIRMAN. I take it that decision in the Quinn case would be 
in conflict with the opinion that a Congressman could not appear in a 
Federal court to defend a defendant m a case in which the United 
States was a party, and which case involved a criminal action. 

Mr. WEITZEL. Offhand, Mr. Chairman, I would say it would be in 
conflict. I don't have Attorney General McGranery's opinion before 
me, but the court in the Quinn case did carefully point out that this 
was limited to the executive departments. 

The CHAIRMAN. In other words, section 281 does not apply to 
appearances in a court. 

Mr. WEITZEL. That is correct, sir. 
As you know, there is another section which specifically prohibits 

Congressmen from practicing in the Court of Claims. 
The CH.4IRMAN. That is right. 
Mr. WEITZEL. Section 282 provides that. 
Mr. ROGERS. Might I interrupt a moment ? 
Going back to this last statement on page 3— 
Aud, finally, it was held that "mere inquiries by a Congres-sman concerning 

the status of matters pending before Federal bureaus, without discussion of the 
merits of the case, did not constitute rendition of 'services' within the contem- 
plation of the statute." 

Now, by that do you mean that if a Congressman had been re- 
tained before or after he was elected and called up the department 
and said, "When do you expect a decision," and that is all he said, 
he would not be in violation of the law—is that your interpretation? 

Mr. WEITZEL. In answering your question, Mr. Eogers, I would 
make this general observation, that we in the General Accounting 
Office do not have the job of construing the criminal statutes, and 
so I am hopeful that anything I say here this morning will be taken 
in the light of that. 

But the court did say that the mere inquiry about a case would 
not constitute a violation of the statute. And we have to remem- 
ber, too, that the statute is aimed at receiving or agreeing to receive 
compensation for services rendered, or to be rendered in relation 
to a proceeding. 

I might say that we, the General Accounting Office, get literally 
thousands of inquiries from Members of Congress on matters that 
are pending. We are proud of the close liaison we have with Con- 
gress and I liave never known a single inquiry which I felt was 
improper from any Member of Congress regarding a case pending 
before the General Accounting Office. 

Mr. ROGERS. Well, of course, that deals purely with the question 
whether there is an agi-eement for the payment of a fee. 

Xow how shall we apply it in the case of the Congre-ssman who 
makes the inquiry and urges them to do something, and when it is 
all over, the gentleman says, "I am going to contribute a thousand 
dollars to your campaign." 

53288—60 5 
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Mr. WEITZEL. Mr. Rogers, I would like to beg off on that answer. 
I think tliat is something within the province of Congress. 

Mr. ROGERS. Thank you. 
The Ci I AIRMAN. I just want to make a statement here. We have 

to be on the floor at 12 o'clock. There is a bill for the appropriations 
of this committee and I hope that Mr. Weitzel can finish his state- 
ment within that time. 

Mr. AVEITZEL. Thank you, sir; I will proceed. 
Section 283 provides that whoever, being an officer or employee of 

the United States or any department or agency thereof, or of the Sen- 
ate or House of Representatives, acts as an agent or attorney for 
prosecuting any claim against the United States, or aids or assists in 
the prosecution or support of any such claim otherwise than in the 
proper discharge of his official duties or receives any gratuity, or any 
share of or interest in any claim, shall be fined not more than $10,000 
or imprisoned not more than 1 year, or both. This section excepts 
from its provisions— 
retired officers of the Armed Forces of the United States, while not on active 
duty. 

It is not to he construed, however, as allowing— 

any such retired officer within 2 years next after his retirement to act as agent 
or attorney for prosecuting or assisting in the prosecution of any claim against 
the United States involving the department in whose service he holds a retired 
status— 

or as allowing— 
any such retired officer to act as agent or nttorney for prosecuting or assisting 
In the prosecution of any claim against the United States involving any subject 
matter with which he was directly connectetl while he was in an active-duty 
status. 

In connection with this section, there is an interesting case entitled 
United States v. 679.19 Acres of Land, More or Less, in McLean 
County, North Dakota, 113 F. Sup p. 590, involving a condemnation 
case. An employee of the Soil Conservation Service, while on an- 
nual leave from his employment at the time of trial, testified on behalf 
of the landownei-s in answer to a subpena in behalf of such owners. 
He had been employed by the landowners to examine their various 
tracts of land and testify' mainly with reference to the different soils 
and their productivity. Government counsel directed attention to 
section 283, and objected to his testimony. The court overruled the 
objection and held: (1) The statute did not have in contemplation a 
situation such as that here involved. The statute was passed by the 
Congress for the purpose of preventing Government employees from 
making use of private Government information to assist persons who 
had claims against the United States; (2) it al.so was passed by the 
Congress for the purpose of proliibiting Government employees who 
had access to Government files from obtaining therefrom information 
regarding persons who might possibly have claims against the Gov- 
ernment and then soliciting the representation of the owners of such 
claims or assisting them in some way, thereby earning fees. And, 
finally, the court concluded by saying that it did not believe— 
that the rights of landowners In condemnation cases constitute "claims" against 
the Government within the purview of the statute. The landowners here are not 
the plaintiffs.   They are not claimants.   They are, in fact, the defendants. 
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Section 284 makes it a misdemeanor for anyone who— 
having been employed in any agency of the United States, including commis- 
sioned officers assigned to duty in such agency, within 2 years after the time 
when such employment or service has ceased, prosecutes or acts as counsel, 
attorney, or agent for prosec-utlng, any claims against the United States in- 
volving any subject matter directly connected witli which such person was so 
employed or performed duty. 

In interpreting this section—284—the Attorney Greneral in his 
Memorandum No. 40, dated August 27, lOSS, stated that as of tliat 
date since tltis statute had never been judicially construed, it Avas 
thought that the Department should place a construction on it as 
a guide for U.S. attorneys. That is what the chairman referred to 
previously.   And this he did.   He stated that— 
the Department believes that in order to effectuate the evident and obvious 
purpose of the statute,  section 284 must be given as inclusive construction. 

A reading of the statute, he pointed out, clearly indicated that it 
was designed to maintain and insure honesty and integrity on the 
part of officers and employees of the Government in the jjerformance 
of their official duties to the end that they be removed from tempta- 
tion by prohibiting them for a period of 2 years at least from repre- 
senting the opposing party involving any subject matter directly 
connected with whidi such person was so employed or performed 
duty.   He then went on to say that— 
manifestly it is improper, and not in the interest of good government, for a 
public employee who has bandied a matter for the Government to leave public 
.service and subsequently represent the other side, just as it is improper for 
an attorney in private practice to accept employment in matters adversely af- 
fecting any interest of a former client with respect to which confidence has 
been reposed. This principle is self-evident as to all matters in which the 
Government has an interest, and about which the former employee acquired 
knowledge or took action in connection with his official duties. 

The Attorney General stated: 
There is no distinction in this resi)ect between monetary claims and non- 

monetary claims, or between claims by moving parties and defensive oneSL. 
Such conduct should be considered illegal as well as unethical in all cases. 

He then went on to say that: 
The legislative history throws little light on the meaning of the statute, but 
the Department believes that it was the purpose and intendment of Congress 
in enacing section 2S4 to prohibit all such conflicts of interests. Thus, the 
Deimrtmeiit rejects artificial distinctions based on a narrow reading of the 
clan.se, "prosecutes or acts as counsel, attorney, or agent for prosecuting, any 
claims against the United States." That language, in view of the purpose of 
the statute, is broad enough to encompass representation in any matter in 
which the United States has any interest whatsoever. 

He concluded by saying: 
Accordingly, it is the position of the Department that the statute prohibits 
any former employee of the Federal Government, for a period of 2 years after 
leaving Government service, from representing any nongovernmental Interest 
in any matter whatsoever, "involving any subject matter directly connected 
with which such person was so employed or performeti duty," in which the 
United States is interested, directly or indirectly, whether as a party, as an 
enforcement agent, or otherwise. 

The courts, however, have not altogether accepted this broad view 
and in the case of United States v. Bergson, 119 F. Supp. 459 in 1954* 
it was held that the term "claims" was limited to a demand for mono-J limited to a demand for money 



62 FEDERAL   CONFLICT  OP  INTEREST  LEGISLATION 

or property. Thus, under this latter interpretation, a former Gov- 
ernment employee is little restricted in his activities. For example, 
no matter how intimately he may have been connected with a particu- 
lar contract during governmental service, he may change sides and 
continue to negotiate the terms and conditions of the contract, or 
negotiate a price redetermination, or present a termination claim. 
Furtliermore, what is meant by the term "subject matter" ? It should 
first be noted that the statute does not bar the prosecution of all claims 
against the Government by fonner employees. It bars only those 
where the cx-employe<» was directly connected with the "subject mat- 
ter." This terai, of course, could refer to such broad fields as military 
procurement, renegotiation, foreign affaire, or taxes. However, it 
has been interpreted by the Ways and Means Committee of the House 
as referring to only those claims with which the former employee was 
specifically connected or personally considered during the course of 
his Government employment. See House of Representatives Report 
No. 725, 79th Congress, 1st session. 

Title 5, United States Code, section 99, bars any employee of an 
executive department, for a period of 2 years after leaving such 
employment, from prosecuting any claim against the United States 
which was pending in either of said departments during his 
employment. 

This statute is naiTower in two respects than section 284. First it 
requires the claim be "pending" at the time the former employee 
served with the Government—which is not a prerequisite of the crimi- 
nal statute. And, second, it applies only to persons employed by 
departments of the Government, and not to all Government employees. 
Both of these qualifications are strictly construed by the courts. For 
example, if the subject matter of a claim had only been investigated 
for the Government by a former employee, and no claim had actually 
been filed or presented, the court in Dai/ v. Cera Mills, 231 New York 
Supplement 235, held that no violation of the civil statute would be 
possible—since no claim was "pending" during the former employee's 
Government service. Furthermore, if the former employee served 
with any branch of the Government, outside of the executive depart- 
ments, such as with the Federal Trade Commission or the Securities 
Exchanere Commission, or any other executive agency as distinguished 
from "Department," apparently he would be unaffected by the provi- 
sions of this statute. 

Section 1914 of title 18 prohibits the receipt of salary from private 
concerns by a Government employee, or the payment of such salary by 
private concerns, for the performance of his Government services. 

In addition to these general statutes there are several other statutes 
of a similar nature which are applicable in special situations. For 
example, 10 U.S.C. 6112 prohibits the payment of pay to an officer 
of the Regular Navy or Regular Marine Corps while he is employed 
by a contractor furnishing naval supplies or war materials to the 
United States and provides that a retired Regular officer of those 
services engaged for himself or others in selling, or contracting or 
negotiating to sell such supplies or materials to the Department of 
the NaA'y is not entitled to pay from the United States while he is so 
engaged. Section 1309 of the Supplemental Appropriation Act, 
1952, 65 Stat. 757, 37 U.S.C. 323, imposed, for a period of 2 years 
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after retirement, the same restrictions on payment of pay to retired 
officers of all the Regular services engaged in like selling activities 
to any of such services. The appropriation act provision was sub- 
sequently enacted into permanent law and is codified as section 59c 
of title 5 of the United States Code. 

This summary discloses a pressing need for revision and clarifica- 
tion of the conflict-of-interest laws. For example, a Federal em- 
ployee who prosecutes a claim for money against the United States 
violates both sections 281 and 283. A Federal employee who defends 
a claim prosecuted by the United States violates neither. Section 
434 literally disqualifies a Federal employee from transacting Gov- 
ernment business with a corporation in which he directly or indi- 
rectly owns a single share of stock. Literallj', section 281 is violated 
by a Federal employee who receives compensation for the mentioned 
services even where the services were completed prior to entry into 
Government service. On the other hand the section apparently does 
not prohibit the receipt of compensation after Government service 
had ended ev'en though the services were performed while in Govern- 
ment service. That is, the prohibition is dii-ected toward the re- 
ceipt of compensation and not the performance of service. And, 
while punishmg the bribed employee the section permits the briber 
to go scot free. The limitations of sections 284 and 5 U.S.C. 99 have 
already been sufficiently pointed out. The four bills before your 
subcommittee are aimed at remedying these deficiencies. We have 
furnished reports to the chairman of this committee on the proposed 
legislation. 

Over the years cases involving the problems at which these bills 
are aimed have come to our attention. For example, we have noted 
instances where the Government's contracting officer appeared to be 
also in the employ of the contractor. Other instances have been 
noted where the contracting officer had resigned and, upon comple- 
tion of the contract, accepted emploj'ment with the contractor at a 
substantial increase in salary. This type of situation always gives 
rise to some question as to which master the employee is serving. 

We found that medical officers of the Naval Reserve on active duty 
as interns in private hospitals were receiving, in addition to their offi- 
cer's pay and allowances, the intern's stipend paid by the hospital. 
In 30 Comp. Gen. 246, we suggested that unless the sti]>end was re- 
ceived for the benefit of the United States, 18 U.S.C. 1914 might be 
for application. These officers have been relieved of liability by Pub- 
lic Law 85-869, approved September 2,1958,72 Stat. 1620. 

Shortly after resigning, a former employee sought to obtain, as 
administrator of an estate, the proceeds of certain checks due the 
estate. While the claim was disposed of on other grounds, we referred 
to the provisions of 5 U.S.C. 99, prohibiting Government employees 
from representing claimants withm 2 years after the termination of 
the Government employment. This case is reported at 16 Comp. Gen. 
365. 

In 22 Comp. Gen. 943, we considered the propriety of awarding a 
post office contract to the wife of a letter carriei-. While we con- 
cluded that there could be no objection to such award in that case 
because the letter carrier was in no manner responsible for letting the 
contract, we emphasized that payments to or contracts with wives of 
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Government employees are open to criticism for possible favoritism 
and preferential treatment and that it had been held that such pay- 
ments or contracts should not be made except for the most cogent 
reasons, citing 7 Comp. Gen. 617. 

In this same vein we recently expressed the opinion to the chairman 
of a congressional subcommittee that it would be repugnant to public 
policy for the wife of a Government official occupymg a major ad- 
ministrative or policymaking position to receive a contract award re- 
gardless of the existence of any direct or immediate authority in him 
to approve the award or to make decisions respectmg controversies 
which might develop between the Government and the contractor. 
His position would m itself tend to create a basis for favoritism in 
the making of the award or in the settlement of disputes or questions 
arising out of the contract. 

In decision of November 9, 1959, B-140581, to the Secretary of the 
Navy we considered the application of the forfeiture-of-retired-pay 
provisions of 10 U.S.C. 6112b to sales activities of retired naval offi- 
cers which involve public buildings and works. 

Concerning the criminal aspect of the proposals here involved, the 
General Accounting Office has no jurisdiction to determine whether a 
Federal criminal statute has been violated or to prosecute criminal 
infractions. Such matters come under the Department of Justice and 
tlie courts, and our procedure in such cases is presently governed by 
Comptroller General's Order No. 1.13. That order points out that 
generally the Federal Bureau of Investigation is responsible for in- 
vestigatmg violations of Federal criminal laws and instructs our per- 
sonnel to follow a policy of referral to the Federal Buretiu of Investi- 
gation of all information concerning possible criminal ^nolations 
arising in our work. The order specifies that our personnel will be 
alert, fr)r possible Federal criminal law violations, but it is emphasized 
that this i-esponsibility is limited to situations where facts or circum- 
stances reasonably indicating that a Federal criminal law has been 
\iolated are disclosed as a result of noimal audit and examination 
procedure. We are required nevertheless to pass upon the validity of 
payments under contracts, and where a substantial question of a con- 
flict of interest has been raised we have taken the position that we 
should decline to authorize payment, leaving the matter to the courts 
to decide. 

With reference to the legislative proposals before your subcom- 
mittee, H.R. 1900 and H.R. 2156, identical bills, would effect a gen- 
eral revision of the mentioned sections. The apparent purpose of the 
bills is to simplify and strengthen the present provisions relating to 
such matters by making such provisions apply uniformly in the pro- 
scribed areas, Sy reducmg unnecessary duplication, and by supplying 
needed omissions. These provisions would apply to both direct and 
indirect corruption without distinction as to the corruptive means era- 
Eloye<l and would include the briber as well as the bribed official, 

everal pi"esent provisions granting exemption from the application 
of some of the present provisions in certain cases would be repealed. 

Our Office heretofore has suggested the strengthening of the crim- 
inal laws on bribery of Government officers and emDlovees to avoid 
loopholes now existing. Mainly, we have suggested a revision and 
broadening of 18 U.S.C. 284 dealing with the prosecution of claims 
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against the Government by its former officers and employees, and the 
enactment of adequate safeguards against connivance between Gov- 
ernment employees and contractors for future employment. The 
definition of the term "bribe" contained in H.R. 2156 and the j)ro- 
visions which would replace 18 U.S.C. 284—new section 18 U.b.C. 
207—would appear to accomplish those objectives. 

In commenting on certain other bills to revise 18 U.S.C. 284, we 
have cautioned against making the statute so restrictive that it might 
operate to deny to the Govermnent the services of needed employees 
with special qualifications. This proposed revision, however, would 
permanently prohibit former Government employees from represent- 
ing anyone in any matter in which the United States is a party only 
when the matter involves any subject matter concerning which he had 
any responsibility while employed by the Government; and it would 
prohibit former Government employees for a period of 2 years after 
their last employment or service ceased from representing anyone in 
any matter in which the United States is a party only when the matter 
involves any agency in which he was employed or assigned to duty. 
Thus, the permanent prohibition is analogous to that contained in 
Canons 6, 36, and 37 of the Canons of Legal Ethics—wliich the chair- 
man has placed in the record—applicable to attorneys in the field 
covered by the section and we see no reason why other employees 
should not be subject to the same prohibition. Since the second pro- 
hibition applies only to agencies in which the former employees con- 
cerned were employed or assigned to duty, leaving them free to deal 
with all other agencies, we do not believe such prohibition wUl un- 
duly hamper the Government in recruiting needed personnel. 

The necessity for a revision of the present criminal provisions as 
they relate to congressional matters appears to be a matter especially 
for the consideration of the Congress and on this point we do not 
offer any opinion. 

The CHAIRMAN. Counsel wishes to ask a question. 
Mr. MALETZ. Mr. Weitzel, is it the considered view of the Comp- 

troller General's Office that section 207 of the pending bills, H.R. 2156 
and H.R. 1900, would not hamper the agencies of Govermnent from 
recruiting personnel, qualified persoimel? 

Mr. WEITZEL. Our report pointed out, I believe, Mr. Chairman 
and Mr. Counsel, that we did not think this would unduly hamper 
the Government in obtaining needed personnel. 

Now, of course, we recognize it can be argued that any restriction 
of this sort wUl discourage good men from coming into the Govern- 
ment, and particularly in a time of great need by the Government, 
will discourage people with the most know-how in their particular 
field from coming in and assisting the Government in its activities in 
that area. 

However, as our statement pointed out, we feel that this is a reason- 
able approach in that it only prohibits permanently in connection 
with matters for which the person had a responsibility while he was 
in the Government, and also that it only prohibits him for 2 years from 
engaging in matters before the agency by whom he was employed or 
to which he was assigned. 

Now, in this respect this is narrower than some of the existing law 
which applies to any claim pending before any of the departments 
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•while the person was in the Government service, although in some 
respects it also is broader because it applies to things other than 
claims. 

All of this we think is good because we think that it provides some 
needed strengthening in the areas wliere the existing law has proved 
weak. But we also think that it considere the interests, not only of 
the Government, but balances those legitimate interests against the 
legitimate interests of the people who come into the Government for 
temporary periods to assist the Government. 

The word "unduly" is important in this statement. 
Mr. MALETZ. Thank you very much. 
Mr. WEITZEL. Certain actions of retired officere of the Armed Forces, 

both Regular and Reserve, regarding negotiation of contracts and 
sales to the Government would be made a crime punisliable by fine and 
imprisonment. No change, however, is proposed in the existing laws 
providing certain forfeitures of the retired pav of Regular officers of 
those forces for such actions. See .5 U.S.C. 59c and 10 U.S.C. 6112b. 
If the provisions of H.R. 2156, or H.R. 1900, are enacted we believe it 
would oe appropriate for Congress to reconsider the retired pay for- 
feiture provisions to determine whether the provisions should apply 
to retired Reserves as well as retired Regulars and to provide the same 
restrictions on retired pay for all the Armed Forces in the proscribed 
areas. 

Those provisions of the bills relating to salaries of Members of 
Congress, Government officials, and employees apparently are not 
intended to modify or supersede the provisions of section 19 of the 
Government Employees Training Act, Public Law No. 85-507, ap- 
proved July 7, 1958, permitting without regard to 18 U.S.C. 1914 
the payment by certain private sources to employees in training of 
certain emoluments and expenses incident to the training authorized 
by the act. Hence, if this bill is to be enacted, section 19 of the train- 
ing act should be amended to cite the correct Criminal Code section. 

The bills would authorize, but would not require, the President, or 
his designee, to declare void, and to rescind transactions in violation 
of the bribery and conflict-of-interest statutes and would permit the 
recovery of the money or thing transferred or delivered on behalf of 
the United States incident to the voided transaction. It would appear 
that a final conviction under the criminal statutas would be a condi- 
tion precedent to validly invoking such provisions. In that view- and 
on the premise that the proscribed conduct in any degree is detri- 
mental to the interest of the United States, we suggest that the trans- 
actions be declared void by the statute as is presently the case under 
18 U.S.C. 431, relating to Government contracts entered into by 
Memliers of Congress. 

H.R. 2157 would amend the Administrative Procedure Act to de- 
clare that certain actions by executive-branch Government employees 
are improper conduct and to authorize the head of any agency in the 
executive branch to dismiss any employee upon a finding of improper 
conduct. Tlie declarations of improper conduct contained in tlie bill 
cover generally the same ground as that covered by the criminal pro- 
visions contained in H.R. 2156. We note that the heads of the execu- 
tive departments and agencies now have power to make any discipli- 
nary rules or regulations deemed necessary to prevent improper con- 
duct by their employees and to enforce such rules or regulations. 
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Many agencies have issued regulations on ethical standards of con- 
duct for their employees' guidance. Our regulations are contained 
in Comptroller General's Order No. 1.21. The heart of that order is 
the principle that in all their dealings, officers and employees of the 
General Accounting Office shall so conduct themselves as to permit 
no possible basis for suspicion of imethical practices. 

In our view one of the best means of protecting the public interest 
against questionable activities of Government officers and employees 
is the constant and unwavering vigilance on the part of those respon- 
sible for the administration of the respection departments and agen- 
cies. In such circumstances, and to provide some area of flexibility 
on the administration of H.R. 2157, we suggest that consideration 
be given to whether its provisions should not be relaxed at least to 
the extent of giving the head of the department or agency the author- 
ity to determine in the light of its own ojjeration what extensions 
beyond the restrictions imposed by the criminal statutes may be ap- 
propriate for his department or agency. 

If H.R. 2157 or a bill along its general lines is to be enacted we do 
not see any sound reason why such bill should not apply to employees 
in the legislative and judicial branches as well as to tnose in the exec- 
utive branch of the Government. 

H.R. 7556 would amend 18 U.S.C. 284 to subject to criminal penal- 
ties (1) any person or concern who, within 2 years after a Federal 
civilian employee has terminated his employment, knowingly, either 
directly or indirectly, employs or offers or promises to employ, any 
such employee who at any time in a 2-year period prior to termina- 
tion of his Federal employment, has dealt with the claim or business 
of such person or concern, minor ministerial dealings and regulations 
or orders of general application to business excepted; and (2) any 
Federal civilian employee who, within 2 years after he has terminated 
his Federal employment, accepts or promises to accept employment 
with a person, concern, or foreigii government whose claim or busi- 
ness he dealt with at any time during the 2-year period prior to termi- 
nation of his employment. Also, the bill would exempt from the 
present prohibition of section 284 and the new prohibitions which 
would be added, employments begun with persons, concerns, or for- 
eign governments prior to the effective date of the proposed amend- 
ments and would permanently exclude from all the prohibitions of 
that section Federal employment by the Atomic Energy Commission 
and Securities and Exchange Commission. 

The term "business" is very comprehensive and is subject to differ- 
ent interpretations depending upon the particular situation involved. 
See, generally, volume 5, Words and Plirases, Business. Hence^ in 
order to insure compliance with the legislative intent in that respect, 
it may be advisable to include a provision in H.R. 7556 defining the 
term for purposes of the bill. 

The need for exempting from the present provisions of section 284 
violations of such provisions committed prior to the effective date of 
this bill and for permanently excluding from the prohibitions of the 
section, employees of the Atomic Energy Commission and the Securi- 
ties and Exchange Commission, is not apparent. Unless such actions 
are clearly necessary f ix)m the standpoint of the Government's interest, 
we doubt their advisabilitv. 
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If the provisions of this bill making it a crime for employers in the 
proscribed situation to employ former Government employees who- 
have dealt with their claims or business and, also, making it a crime for 
dealt with their claims or business and, also, making it a crime for 
those employees to accept sucli employment, become law, it is difficult 
to visualize a case where prosecutions under the present provisions- 
of section 284 would any longer be necessary or attempted. Conse- 
quently, if this bill, H.R. 755C, is to receive favorable consideration^ 
your committee may wish to give considei-ation to rejiealing the pres- 
ent provisions except as to cases arising prior to such repeal. 

Going beyond the individual Government agencies and the prohibi- 
tions and penalties which may be fomid necessary to insure proper 
standards of ethical conduct. Comptroller General Campbell has a 
suggestion in the conflict-of-interest area which I think is excellent 
and commend to the serious consideration of this subcx)mmittee. The 
suggestion is that a Government advisory board be set up, with which, 
prospective Government officials could confer, before they assumed 
office, on possible conflict-of-interest questions, general or specific, 
arising out of their employment. Valuable service could be rendered 
by such a group in assisting new officials in recognizing and meeting: 
various situations involving the work of their offices, contacts with 
public and private interests, and unofficial activities which might cast 
an adverse reflection on their official position. Thus, the new appoin- 
tee might be enabled to escape some of the pitfalls and problems and 
avoid not only the evils but the appearance of evil. 

Thank you Mr. Chairman, and members of the subcommittee. 
(Mr. Weitzei's statement appears at p. 72.) 
The CHAIRMAN. Any other questions ? 
Mr. ROGERS. Has your attention been called to regulations issued 

by the Bureau of Reclamation, in the Department of Interior, as 
relates to engineers accepting employment? Has this matter been 
directed to the General Accounting Office? 

Mr. WEFTZEL. We have a large number of these individual orders. 
I will defer to our counsel, Mr. Carpenter, as to whether we have 
that particular one. 

Mr. CARPENTER. We have not, as far as I know. Our attention has 
not been directed to this particular order. 

We are aware that these orders vary in degrees as to their pi-ohibi- 
tion and application, but this particular one I am not familiar with,. 
Mr. Rogers. 

Mr. ROGERS. The report that we had last ye^ir was that employees^ 
of the Bureau of Reclamation appeared before the Federal Power 
Commission. I think one of the engineere testified for the city of 
Tacoma, Wash. They raised a question that he was pressing a claim 
against the Government. Of course, in that instance, the Federal 
Power Commission had the duty to determine whether or not a permit 
should be given to the city of Tacoma. 

Now, as a result of that, certain rules and regulations have been 
promulgated by the Bureau of Reclamation concerning engineers 
and their employment, and if it hasn't been directed to your atten- 
tion, why, naturally you wouldn't know their interpretation. 

Mr. WEITZEL. We will be happy to obtain that, and we thank you 
for bringing that to our attention. We are interested in all such 
orders of the agencies. 
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Mr. ROGERS. There is the other matter, where you have engineers 
employed by the Bureau of Eeclamation, for example, for 40 hours 
a week, and you also have private contractors who have contracts with 
the Government for foreign aid programs, building dams in other 
parts of the world. 

Now, the question comes up as to whether a man who has a position 
as an engineer and emplovee of the Bureau of Reclamation can, in 
his spare time, accept employment from a contractor, sometimes from 
a foreign government, but to whom we supply the money. 

Now, I don't know whether that matter lias been directed to your 
attention or not, but upon looking at it, see if it has the same 
application. 

Mr. WEITZEL. Yes.  And thank you, Mr. R(^ers. 
There was a similar situation which a Senate committee has in- 

vestigated, involving the part-time employment of Government em- 
ployees outside of their official time, which Mr. Carpenter could 
probably comment on. 

Mr. CARPENTER. Yes. This involved mapmaking activities of em- 
ployees, principally in the Coast and Geodetic Survey, in the Army 
Map Service. 

We were asked to investigate that^ and we noticed that these em- 
ployees, on their own time, were going into their own agencies and 
investigating bids or invitations for bids for private mapmaking con- 
cerns. Some of the employees even had their own mapmaking con- 
cerns. The employees were bidding or helping to prepare bids on 
Government contracts. 

A bill designed to control this problem was introduced and referred 
to the Senate Government Operations Committee. Hearings were 
held on the bill, and at those hearings it developed that a number of 
agencies were proceeding actively to prevent the activities under 
tlieir own administrative regulations. At that time, in line with 
your Bureau of Reclamation question, Mi-. Rogei-s, the Interior De- 
partment was revising its so-called outside employment regulations. 
The regulations had not as yet been issued, but I gathered from 
the testimony of the witnesses at that hearing that they would be 
rather comprehensive. 

In view of your question I think we will look into the Bureau of 
Reclamation regulations. 

Mr. WErrzEL. I might say, Mr. Rogers, our regulations on the 
subject have a twofold approach; one, from the standpoint of avoid- 
ing any appearance of misconduct by the acceptance of any outside 
employment by an employee of the General Accounting Office; and 
secondly, from the standpoint of whether he is able to do this outside 
work and still give his full, regular, official duty to the Government. 

Mr. ROGERS. Yes.  Thank you. 
(Subsequently, the following was received from the Comptroller 

General.) 
COMPTROLLER GENEHAL OF THE UNITED STATES, 

Washington, March 16, 1960. 
Hon. BMANUEI. CEIXER, 
Chairman, Committee on the Judiciary, 
Bouse of Representatives. ,, 

DEAR MR. CHAIRMAN : During the course of the testimony by our representa- 
tives at the hearing held February 17, 1960, by the Antitrust Sulxjommittee of 
your committee on H.K. 1900, H.K. 2156, H.R. 2157, and H.R, 7556, Representa- 
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tive Rogers raised a question about Bureau of Reclamation engineers, while 
on leave, working for International Coopenition Administration contractors on 
a part-time basis. He asked if this practice was sanctioned under the Bureau of 
Reclamation order that was issued after an incident came to light where a 
Bureau of Reclamation employee testified for the city of Tacoma, Wash., liefore 
the Federal Power Commission. 

Representative Rogers' question concerns a personnel problem primarily 
of administrative concern.   We have, however, looked into the matter. 

During the hearings held in April 1959 before a subcommittee of the Commit- 
tee on Appropriations, House of Representatives, on public works appropriations 
for 1960, it was developed (pp. 7 through 51) that a considerable numl)er of 
Bureau of Reclamation engineers, with either express or tacit Bureau consent, 
had been engaging during off-duty periods in outside employment with private 
contractors for water-resource projects. When the Bureau became aware of 
the extent of this practice, it issued an order stopping all outside employment 
Involving technical or professional skills utilized in Bureau employment. This 
order was is^nied on January 26, 1959. Subsequently, tlie entire matter was 
referred to the Attorney General for Inve-stigation by the Federal Bureau of 
Investigation for possible criminal law violation. 

As a consequence of such order the outside employment of certain Bureau 
engineers by Tipiietts-Abbott-McCarthy-Stratton (TAJIS), the engineering firm 
employed by ICA for the Goverment of China to de.sign and supervise construc- 
tion of the Shihmen Dam, Formosa, was stopped. On the basis that their work 
was of imiwrtunce to a friendly nation and that the Shihmen project was being 
financed by the United States with ICA funds, permission was requested for 
these employees to resume such employment. We are advised that such i)ermii*- 
slon was denied and that the Bureau offered to do the required work within the 
Bureau. The work was continued by the same employees within the Bureau 
in their capacity as Government employees. This case is discussed on page 45 
of the appropriation hearings. 

Our information is to the effect that, while the order of January 29, 1959, 
has been relaxed in a limited degree as to employees in grade GS-11 and below. 
Bureau of Reclamation instructions on this subject in effect as late as May 1959 
directed that requests by Bureau employees for i>errnission to engage in outside 
work be denied in all cases Involving (1) Federal projects, (2) projects financed 
from foreign-aid funds. (3) projects requiring licenses or other forms of per- 
mission from the Federal Government, (4) projects for which Federal financing 
is being or is to be sought, or (5) any other projects in which there is or may 
be direct or indirect Federal interest. 

The foregoing supports a conclusion that the practice mentioned by Repre- 
sentative Rogers was not sanctioned under the order to which he referred. 

Sincerely yours, 
JOSEPH CAMPBELL, 

Comptroller General of the United States. 

Mr. MALETZ. Mr. Weitzel, is it fair to summarize your testimony 
in this respect: that you favor the enactment of H.R. 2156 or 1900, 
but have reservations about 2157, which would establish a code of eth- 
ics binding on the executive agencies? 

Mr. WEITZEL. I would saj', Mr. Counsel, that we have presented 
what I would call a favorable report on both of those bills. 

We have made some comments about whether there should be a 
little more discretion in the heads of agencies as \/n the code of official 
conduct, as to which provisions they would adopt for their agencies. 

I think it would be fair to say that we favor lx)th bills generally. 
Mr. MALETZ. A proposal now being discuased in various Govern- 

ment agencies recommends a de«mphasis of criminal prohibition and 
greater emphasis on agencj^ regulations with administrative siinctions 
to cope with problems of conflict of interest. 

What is the opinion at your office with respect to such a proposal? 
Mr. WErrzEL. I don't know whether we have specifically considered 

such a proposal, but just offhand, and speaking for myself, I feel that 
there are some areas that certainly would need treatment by a crim- 
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inal statute, and that the criminal statutes need clarification and need 
strengtliening. 

However, we have to recognize that there are some areas in the 
ethical field which probably never could be reached by a criminal 
statute that was broad enough to cover everytliing in the area without 
also doing some injustice or perhaps leading to some ridiculous results 
if literally intertepreted. 

So we certainly do feel that sound and good administration in the 
agencies is one of the best answers to this problem. 

We have said that good administration, beginning at the top, is 
something for which there is no substitute in the area of ethical con- 
duct of Government employees. 

We favor the adoption of the Code of official conduct, with some 
amendments, but we do not feel that this should be to the exclusion of 
criminal statutes. 

Mr. MALETZ. I notice in your i-eport on H.R. 2156 you recommend 
that the provisions of pi-oposed section 218, which authorizes but does 
not require the President to declare transactions void if consummated 
in violation of the chapter of the criminal code dealing with bribery, 
graft, and conflicts of interest, should be revised to render such trans- 
actions void. 

I wonder, Mr. Weitzel, if you would enlarge on that recommenda- 
tion. 

Mr. WEITZEL. Well, we took the position in our report and in the 
statement that apparently it is intended that there has to be a final 
conviction under the criminal statutes as a prerequisite to the invo- 
cation of this power by the President or his delegate. 

Tliat being the case, we felt that perhaps it would be a stronger stat- 
ute if it simply provided that transactions which are in violation of 
these criminal provisions are thereby declared void. 

Of course, the transactions would have to be detennined to be in 
violation by a proper judicial authority. 

Mr. MALETZ. Might there not be situations in which, despite the 
wrongdoing, the interests of the United States would be better served 
by affirming rather than rescinding the transaction ? 

Mr. WEITZEL. I can conceive of cases where, as in a case of private 
collusion or fraud or improper conduct, a party might have a choice 
of either affirming or avoiding a contract or ti-ansaction. 

Mr. MALETZ. In other words, I take it that the Comptroller Greneral's 
Office doesn't feel too strongly about giving the President discretion 
with regard to rescinding the transaction in the event that the crimi- 
nal statutes in this area have been violated. 

Mr. WEITZEL. I think that is correct. 
The CHAIRMAN. Thank you, Mr. Weitzel. We appreciate your tes- 

timony and the aid given by Mr. Carpenter. 
We will now adjourn at this time until tomorrow morning at 10:30, 

when we shall hear from Mr. J. H. Macomber, Jr., General Counsel, 
and Herbert E. Angel, Director of Administration, General Services 
Administration; and Eoger Jones, Chairman of the Civil Service 
Commission. 

We stand adjourned until tomorrow morning. 
(Whereupon, at 11:45 a.m., the sulx'onimittee adjourned, to recon- 

vene on Thursday, February 18,1960, at 10:30 a.m.) 
(The statement referred to at p. 68 follows:) 
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STATEMENT OF HON. F^ANK H. WETZEL, ASSISTANT OOMPTROLLEE GENERAL OF THE 
UNITED STATES 

Mr. Chairman and members of the subcommittee, we In the General Accounting 
Office appreciate the opportunity to appear before your subcommittee in connec- 
tion with the proposals represented by H.R. 1900, H.R. 2156, H.R. 2157, and 
H.R. 7556 to simplify and strengthen the laws relating to bribery, graft, and 
conflicts of interest in Government. 

The laws which would be affected by these bills are designed to insure honesty 
in Government and the conflict-of-interest statutes frequently have been referred 
to as ethical standards in Government service. Our people's religious tradition of 
personal integrity and our national principle that a public office is a public trust 
demand that our public officials and those who deal with them exercise a high 
standard of conduct in transactions involving relationships between the Govern- 
ment and the public. The concern of the Congress in this subject has been evi- 
denced by hearings held and reports issued in both Houses and the adoption of 
House Concurrent Resolution 175, 85th Congress, promulgating a code of ethics 
for Government employees. The existing statutes and remedial proposals are 
excellently set forth in the staff reiwrt to this subcommittee dated March 1, 1958, 
on I^ederal conflict-of-interest legislation. 

This matter of ethics in Government has been and is one of much concern to 
our Office. It is a part of the job of the General Accounting Office to help enforce 
standards of honesty and integrity. We are a part of the system of checks and 
balances instituted in the Constitution and our part of the system has helped 
to prevent the taxpayers' money from being siient for purposes not authorized 
by the people through their representatives. We heartily concur in the statement 
of the Attorney General (in 33 Op. Atty. Gen. 273) that "No Government official 
or employee should .serve two masters to the prejudice of his unbiased devotion 
to the interests of the United States." As will be hereafter shown, our consid- 
eration of this problem has convinced us that a substantial strengthening, revision, 
and clarification of the laws relating to bribery, graft, and conflict of interest are 
needed if the mi.schief at which these laws are aimed i.s to be adequately prevented. 

The various conflict-of-interest laws which these bills would repeal and super- 
sede are 18 U.S.C. 281, 28.3, 284, 434, and 1914 and 5 U.S.C. 99. These laws and 
their defleieneies are .set out fully and completely in parts 1 and 2 of tlie report 
of your staff previously referred to. I would like, however, to comment briefly on 
those sections. 

Section 281 makes it a felony and provides for disqualiflcation from holding 
Federal office for anyone who "being a Member of or IDelegate to Congress, or a 
Resident Commis-sioner, either before or after he has qualified, or the head of 
a department, or other officer or employee of the United States or any department 
or agency thereof, directly or indirectly receives or agrees to receive, any com- 
pensation for any services rendered or to be rendered, either by himself or an- 
other, in relation to any proceeding, contract, claim, controversy, cliarge, accusa- 
tion, arrest, or other matter in which the United States is a party or directly or 
indirectly interested, before any department, agency, court-martial, officer, or any 
civil, military, or naval commission," and they "shall be fined not more than 
$10,000 or imprisoned not more than 2 years, or both." 

In the case of United States v. Quinn, 111 F. Supp. 870, 116 F. Supp. 802, 
an<l 141 F. .Supp. «>22. the court said that the "broad objective of this section 
making it illegal for Members of Congress to receive or agree to receive com- 
pensation for services in matters before Federal departments or bureaus is 
to secure the integrity of executive action against undue Influence of Member 
of Congress upon executive officers and to insure efficiency in conduct of public 
affairs." While the case finally was dismissed on the grounds of insufficient 
evidence, it was the first prosecution under this statute, and the court made 
some interesting observations. For instance, it expressed the opinion that 
.section 281 does not proliihit a lawyer-Congressman from practicing in courts 
of law or appearing or acting as counsel or attorney in any case or proceeding, 
civil or criminal, but Instead—referring to the legislative history—it proposes 
to "restrain Members of Congress • • * from receiving compensation for doing 
any business before any department * • • or anywhere else except in the 
judicial tribunals of the country." And. finally, it was held that "mere inquiries 
by a Congressman concerning the status of matters pending before Federal 
bureaus, without discussion of the merits of the case, did not constitute rendi- 
tion of 'services' within the contemplation of the statute." 
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Section 283 provides that whoever, being an officer or employee of the United 
States or any department or agency thereof, or of the Senate or House of 
Representatives, acts as an agent or attorney for prosecuting any claim against 
the United States, or aids or assists in the prosecution or support of any such 
claim otherwise than in the proper discharge of his official duties or receives 
any gratuity, or any share of or interest in any claim, shall be fined not more 
than .$10,000 or imprisoned not more than 1 year, or both. This section excepts 
from its provisicms "Retired officers of the Armed Forces of the United States, 
while not an active duty." It is not to be construed, however, as allowing "any 
such retired officer within 2 years next after his retirement to act as agent or 
attorney for prose<'Uting or assisting in the prose<'Ution of any claim against the 
United Staes involving the department in whose service he holds a retired 
status," or as allowing "any such retired officer to act as agent or attorney for 
prosecuting or assisting in the prosecution of any claim against the tiuited 
States involving any subject matter with which he was directly connected while 
he was in an active-duty status." 

In connection with this section, there is an interesting case entitled UnUed 
States v. 079.19 Acres of Land, More or Less, in McLean County, North Dakota, 
113 F. Supp. 590, involving a condemnation case. An employee of the Soil 
Conservation Service, while on annual leave from his employment at the time 
of trial, testifietl on l>ehalf of the landowners in answer to a subpena in behalf 
of such owners. He had been employed by the landowners to examine their 
various tracts of land and testify mainly with reference to the different soils 
and their productivity. Goveniment counsel directed attention to swtion 283, 
and objected to his testimony. The court overruled the objection and held: 
(1) The statute did not have in contemplation a situation such as that here 
involved. The statute was passed by the Congress for the purpose of preventing 
Government employees from making u.se of private Government information 
to assist persons who had claims against the United States. (2) It also was 
passed by the Congress for the purpose of prohibiting Government employees 
who had access to Government files from obtaining therefrom information 
regarding per.sons who might pos.sibly have claims against the Government and 
then soliciting the representation of the owners of such claims or assisting them 
in some wa.v, thereby earning fees. And, finally, the court concluded by saying 
that it did not believe "that the rights of landowners in condemnation cases 
constitute "claims" against the Government within the purvew of the statute. 
The landowners here are not the plaintififs. They are not claimants. They are, 
In fact, the defendants." 

Section 284 makes it a misdemeanor for anyone who "having been employed 
in any agency of the United States, including commissioned officers assigned 
to duty in such agency, within 2 years after the time when such employment or 
service has ceased, prosecutes or acts as counsel, attorney, or agent for prosecut- 
ing, any claims against the United States involving any subject matter directly 
connected with which such person was so employed or performed duty." 

In interpreting this section—284—the Attorney General in his Memorandum 
No. 40, dated August 27, 1953, stated that as of that date since this statute had 
never been judicially construed, it was thought that the Department should place 
a construction on it as a guide for the United States attorneys. And this he did. 
He stated that "the Department believes that in order to effectuate the evident 
and obvious purpose of the statute, section 284 must be given an inclusive con- 
struction." A reading of the statute, he pointed out, clearly indicated that it was 
designeci to maintain and insure honesty and integrity on the part of officers and 
employees of the Government In the i)erformance of their official duties to the 
end that they be removed from temptation by prohibiting them for a jjeriod of 
2 years at least from representing the opposing party Involving any subject 
matter directly connected with which such person was so employeil or performed 
duty. He then went on to say that "manifestly it is improper, and not in the 
interest of good government, for a public employee who has handled a matter 
for the Government to leave public service and subsequently represent the other 
side, ju.st as it is improper for an attorney in private practice to accept employ- 
ment in matters adversely affecting any Interest of a former client with respect 
to which confidence has been reposed. This principle Is self-evident as to all 
matters in which the Government has an interest, and about which the former 
employee acquired Icnowleilge or took action in connection witli his official duties. 
The Attorney General stated that: "There is no distinction in this respect be- 
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tween monetary claims and nonmonetary claims, or between claims by moving 
parties and defensive ones. Such conduct shall be considered lUwrnl as well as 
tmethical in all cases." He then went on to .say that: "The legislative history 
throws little light on the meaning of the statute, but the Department believes 
that It was the purpose and intendment of Congress in enacting section 284 to 
prohibit all such conflicts of interest Thus, the Department rejects artificial 
distinctions based on a narrow reading of the clause, 'prosecutes or acts as 
counsel, attorney, or agent for prosecuting, any claims against the Ignited States.' 
That language, in view of the purpose of the statute, is broad enough to encom- 
imss representation in any matter In which the Unlt«l States has any interest 
whatsoever." He concluded by saying: "Accordingly, it Is the position of the 
Department that the statute prohibits any former employee of the Federal Gov- 
ernment, for a period of 2 years after leaving Government service, from repre- 
senting any nongovernmental Interest In any matter whatsoever, 'involving any 
subject matter directly connected with which such person was so employed or 
performed duty,' In which the United States is interested, directly or indirectly, 
whether as a party, as an enforcement agent, or otherwise." 

The courts, however, have not altogether accepted this broad view, and In the 
case of United Stateii v. Bergson, 119 F. Supp. 4,59, in 1954, it was held that the 
term "claims" was limited to "a demand for money or property." Thus, under 
this latter Interpretation, a former Government employee is little restricted in 
his activities. For example, no matter how intimately he may have been con- 
nected with a particxilar contract during governmental service, he may change 
sides and continue to negotiate the terms and conditions of the contract, or 
negotiate a price redetermination, or present a termination claim. F^irthermore, 
what is meant by the term "subject matter"? It should first be noted that the 
statute does not bar the prosecution of all clainw again.st the Government by 
former employees. It bars only those where the ex-employee was directly con- 
nected with the "subject matter." This term, of course, could refer to such 
broad fields as military procurement, renegotiation, foreign affairs, or taxes. 
However, It has been interpreted by the Ways and Means Committee of the 
House as referring to only those claims with which tlie former employee was 
specifically connected or personally considered during the course of his Govern- 
ment employment. See House of Representatives Report No. 725, 79th Congress, 
1st session. 

Title 5, United States Code, section 99, bars any employee of an executive de- 
partment, for a period of 2 years after leaving such employment, from prosecut- 
ing "any claim against the United States which was pending in either of said 
departments" during hla employment. 

This statute is narrower in two respects than section 284. First, it requires 
that the claim t)e pending at the time the former employee served with the Gov- 
ernment—which is not a prerequisite of the criminal statute. And, second, It 
applies only to persons employed by departments of the Government, and not 
to all Government employees. Both of these qualifications are strictly construed 
by the courts. For example, if the subject matter of a claim had only been in- 
vestigated for the Government by a former employee, and no claim had actually 
been filed or presented, the court in Day v. Cera MilU, 231 New Tork Supplement 
235, held that no violation of the civil statute would be possible— since no claim 
was pending during the former employee's Government service. Furthermore, 
If the former employee sen'ed with any branch of the Government, outside of 
the executive departments, such as with the Federal Trade Commission or the 
Securities Exchange Commission, or any other executive agency as distinguished 
from "Department," apparently he would be unaffected by the provisions of this 
statute. 

Section 1914 of title prohibits the receipt of salary from private concerns 
by a Government employee, or the payment of such salary by private concerns, 
for the performance of his Government services. 

In addition to these general statutes there are several other statutes of a 
similar nature which are applicable In special situations. For example, 10 
U.S.C. 6112 prohibits the payment of pay to an officer of the Regular Navy or 
Regular Marine Corps while he is employed by a contractor furnishing naval 
supplies or war materials to the United States and provides that a retired Regu- 
lar officer of those services engaged for him-xelf or others in selling, or con- 
tracting or negotiating to sell such supplies or materials to the Department of the 
Navy is not entitled to pay from the United States while he Is so engaged. Sec- 
tion 1.309 of the Supplemental Appropriation Act, 1952, Stat. 757, 37 U.S.C. 323, 



FEDERAL  CONFLICT  OF  INTEREST  LEGISLATION 75 

Imposet], for a i)eriod of 2 years after retirement, the same restriotions on pay- 
ment of pay to retireti officers of all the Regular services engaged in like selling 
activities to any of such services. 

This summary discloses a pressing neetl for revision and clarifleation of the 
conflict-of-interest laws. For example, a Federal employee who prosecutes a 
claim for money against the United States violates both sections 281 and 283. 
A. Federal employee who defends a claim prosecuted by the United States violates 
neither. Section 4;i4 literally disquallties a Federal employee from transacting 
(Jovernment business with a corporation in which he directly or indirectly owns 
a single share of stock. Literally, section 281 is violated by a Federal employe 
who receives compensation for the mentioned services even where the services 
were completed prior to entry into Government service. On the other hand the 
section apparently does not prohibit the receipt of compensation after Govern- 
ment service had ended even though tlie services were i)erformed while In Gov- 
ernment service. And, while punishing the bribed employee the section permits 
the briber to go scot-free. The limitations of section 284 and 5 U.S.G. iH) have 
already been sufficiently pointed out. The four bills before your subcommittee 
are aimed at remedying these deficiencies. We have furnished reports to the 
chainnan of this committee on the proposed legislation. 

Over the years cases Involving the problems at which these bills are aimed 
have come to our attention. For example, we have noted instances where the 
Government's contracting officer appeared to be also in the employ of the con- 
tractor. Other Instances have been noted where the contracting officer had re- 
signed and, upon completion of the contract, accepted employment with the con- 
tractor at a substantial increase in salary. This type of situation always gives 
rise to some question as to which master the employee Is serving. 

We found that medical officers of the Naval Reserve on active duty as interns- 
In private hospitals were receiving, in addition to their officer's pay and allow- 
ances the Intern's stipend paid by the hospital. In 30 Comp. Gen. 246, we 
suggested that unless thestipened was received for the benefit of the United 
States, 18 U.S.C. 1914 might be for application. These officers have been relieved 
of Uabillty by Public Law 85-869, approved September 2, 1958, 72 Stat. 1620. 

Shortly after resigning, a former employee sought to obtain, as administrator 
of an estate, the proceeds of certain checks due the estate. While the claim was 
disposed of on other grounds, we referred to the provisions of 5 U.S.C. 99, pro- 
hibiting Government employees from representing claimants within 2 years after 
the termination of the Government employment. This case is reported at 16 
Comp. Gen. 365. 

In 22 Comp. Gen. 943, we considered the propriety of awarding a post 
office contract to the wife of a letter carrier. While we concluded that there 
could he no objection to such award in that case because the letter carrier was 
In no manner responsible for letting the contract, we emphasized that payments 
to or contracts with wives of Government employees are open to criticism for 
possible favoritism and preferential treatment and that It bad been held that 
such payments or contracts should not be made except for the most cogent reasons, 
citing 7 Comp. Gen. 617. 

In this same vein we recently expressed the opinion to the chairman of a con- 
gressional subcommittee that it would be repugnant to public policy for the wife 
of a Government official occupying a major administrative or policymaklng 
position to receive a contract award regardless of the existence of any direct 
or Immediate authority In him to approve the award or to make decisions 
respecting controversies which might develop between the Government and the 
contractor. His position would In Itself tend to create a basis for favortism in 
the making of the award or in the settlement of disputes or questions arising 
out of the contract. 

In decision of November 9, 1959, B-140581, to the Secretary of the Navy we 
considered the application of the forfeiture-of-retired-pay provisions of 10 
U.S.C. 6112b to sales activities of retired Naval officers which involve public 
buildings and works. 

Concerning the criminal aspect of the proposals here involved, the General 
Accounting Office has no jurisdiction to determine whether a Federal criminal 
statute has been violated or to prosecute criminal Infractions. Such matters 
come under the Department of Justice and the courts, and our procedure in such 
cases is presently governed by Comptroller General's Order No. 1.13. That 
order points out that generally the Federal Bureau of Investigation Is respon- 
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aible for Investigating violations of Ifederal criminal laws and instructs our 
personnel to follow a ix>licy of referral to the Federal Bureau of Investigation 
of all information concerning possible criminal violations urislug iu our work. 
The order si>ecitles that our personnel will be alert for possible i' ederal criminal 
law violations, but it is emphasized that this responsibility is limited to situations 
where facts or circumstances reasonably indicating that a Federal criminal 
law has been violated are disclosed as a result of normal audit aud examination 
procedure. We are re<iuired nevertheless to pass upim the validity of i>uyments 
under contracts, and where a substantial question of a conflict of interest has 
been raised we have taken the position that we should decline to authorize pay- 
ment, leaving the matter to the courts to decide. 

With reference to the legislative proposals before your subcommittee, H.R. 1900 
and U.K. '21oti, identical bills, would effect a general revision of the mentioned 
sections. The api)areut purpose of the bills is to simplify and strengthen the 
present provisions relating to such matters by milking such provisions apply 
uniformly in the prescribed areas, by reducing unnecessary duplication, and by 
supplying needed omissions. These provisions would apply to both direct and 
indirect corruption without distinction as to the corruptive means employed 
and would include the briber as well as the bribed official. Several present 
provisions grautiug exemption from the aiiplication of some of the present pro- 
visions in certaiu cases would be repealed. 

Our office heretofore has suggested the strengthening of the criminal laws on 
bribery of Qovernmeut officers aud employees to avoid loopholes now existing. 
Mainly, we have suggested a revision and broadening of 18 U.S.C. 284 dealing 
with the prosecution of claims against the Government by its former officers aud 
employees, and the enactment of adequate safeguards against connivance between 
Government employees and contractors for future employment. The definition of 
the term "bribe" contained in H.K. 21o<J and the provisions which would replace 
18 U.S.C. 284—new section 18 U.S.C. 207—would appear to accomplish those 
objectives. 

In commenting on certain other bills to revise 18 U.S.C. 284, we have cautioned 
against making the statute so restrictive that it might operate to deny to the 
Go\ernment the services of needed employees with special qualifications. This 
proiKJsed revision, however, would i)ermanently prohibit former Government 
employees from representing anyone in any matter in which the United States 
is a iiarty only when the matter involves any subject matter concerning which 
he had any responsibility while employed by the Government; and it would 
prohibit former Government employees for a period of 2 years after their last 
employment or service ceased, from representing anyone in any matter in which 
the United States is party only when the matter involves any agency in which 
he was employed or assigne<l to duty. Thus, the i)ermanent prohibition la 
analogous to that contained iu Canons 6, 36, and 37 of the Canons of Legal 
Ethics applicable to attorneys in the field covered by the section and we see no 
reason why other employees should not be subject to the same prohibition. Since 
the second prohibition applies only to agencies in which the former employees 
concerned were employeil or assigned to duty, leaving them free to deal with all 
other agencies, we do not believe such prohibition will unduly hamper the 
Government in recruiting needed personnel. 

The necessity for a revision of the present criminal provisions as they relate 
to congressional matters apiwars to be a matter especially for the consideration 
of the Congress and on this point we do not offer any opinion. 

Certain actions of retired officers of the Armed Forces (Regular and Reserve) 
regarding negotiation of contracts and sales to the Government would be made 
a crime punishable by fine and imprisonment. No change, however, is proposed 
in the existing laws providing certain forfeitures of the retired pay of regular 
officers of those forces for such actions. See 5 U.S.C. 59c and 10 U.S.C. 6112b. 
If the provisions of H.R. 2156 are enacted we believe it would be api)ropriate for 
Congress to reconsider the retired pay forfeiture provisions to determine whether 
the provisions should apply to retired Reserves as well as retired Regulars aud 
to provide the same restrictions on retired pay for all the Armed Forces in the 
proscribed areas. 

These provisions of the bill relating to salaries of Members of Congress, Gov- 
ernment offlcial.s, and emi)loyee8 apparently are not intended to modify or 
sui)ersede the provisions of section 19 of the Government Employees Training 
Act, Public Law No. 85-.507, approved July 7, 1958, permitting without regard to 
18 U.S.C. 1914 the payment by certain private sources to employees in training 
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of certain emoluments and expenses Incident to the training atithorlzed by the 
act Hence, if this bill is to be enacted, section 19 of the training act should be 
amended to cite the c-orrect criminal code section. 

The bill would authorize, but would not require, the President, or his designee, 
to declare void, and to rescind transactions in violation of the bribery and 
conflict-of-interest statutes and would i>ermit the recovery of the money or thing 
transferred or delivered on behalf of the United States Incident to the voided 
transaction. It would appear that a final conviction under the criminal statutes 
would be a condition precedent to validly Invoking such provisions. In that 
view and on the premise that the prescril>ed conduct in any degree is detrimental 
to the interest of the United States, we suggest that the transactions be declared 
void by the statute as is presently the ease umier 18 U.S.C. 431, relating to Gov- 
ernment contracts entered into by Members of Congress. 

H.R. 2157 would amend the Administrative I'rocedure Act to declare that 
certain actions by executive branch Government employees are improper con- 
duct and to authorize the head of any agency in the executive branch to dismiss 
any employee upon a finding of Improiter conduct The declarations of im- 
proper conduct contained in the bill cover generally the same ground as that 
covered by the criminal provisions contained in H.R. 2156. We note that the 
heads of tlie exe<'utive departments and agencies now have power to mal<e any 
disciplinary rules or regulations deemed necessary to prevent Improper conduct 
by their employees and to enforce such rules or r^ulations. 

Many agencies have issued regulations on ethical standards of conduct for 
their employees' guidance. Our regulations are contained In Comptroller Gen- 
eral's Order No. 1.21. The heart of that order is the principle that in all their 
dealings, officers and employees of the General Accounting Office shall so con- 
duct themselves as to permit no possible basis for suspicion of unethical practices. 

In our view one of the best means of protecting the public interest against 
questionable activities of Government officers and employees is the constant and 
unwavering vigilance on the part of those responsible for the administration of 
the respective departments and agencies. In such circumstancs, and to provide 
some urea of flexibility in the administration of H.H. Iil57. we sug^rest that con- 
sideration be given to whether its provisions should not be relaxed at least to 
the extent of giving the head of the department or agency the authority to 
determine In the light of its own operations what extensions beyond the restric- 
tions Imposed by tlie criminal statutes may be appropriate for his department or 
agency. 

If H.R. 2157 or a biU along its general lines Is to be enacted we do not see any 
sound reason why such bill should not apply to employees in the legislative and 
judicial branches as well as to those in the executive branch of the Government. 

H.R. 7556 would amend 18 U.S.C. 284 to subject to criminal i)enalties (1) any 
I)ersoti or concern who, within 2 year.s after a Federal civilian employee h.'is 
terminated his employment, knowingly, either directly or indirectly, employs 
or offers or promises to employ, any such employee who nt any time in n 2-yi'ar 
period prior to termiimtlon of his Federal employment has dealt with the claim 
or business of such person or concern, minor ministerial dealings and regulations 
or orders of general application to business excepte<l: and (2) any Federal 
civilian employee who, within 2 years after he has terminated his Fedenil em- 
ployment, accepts or promises to accept employment with a person, concern, or 
foreign government who.«ie claim or business he dealt with nt any time during the 
2-year period prior to termination of his employment. Also, the bill w-ould 
exempt from the present prohibition of section 284 and the new prohibitions 
which would be added, employments begun with persons, concerns, or foreign 
governments prior to the effective date of the proposed amendments and would 
permanently exclude from all the prohibitions of that section Federal employ- 
ment by the Atomic Energy Commission and the Securities and Exchange Com- 
mission. 

The term "business" is very comprehensive and is subject to different interpre- 
tations depending upon the particular situation Involved. See, generally, 
volume ."i. Words and Phrases. "Business." Hence, in order to insnre conipll.ince 
with the legislative intent in that respect, It may be advisable to include a 
provision in H.R. 7556 defining the term for purposes of the bill. 

The need for exempting from the present provisions of section 284 violations of 
Buch provisions committed prior to the effective date of this bill and for per- 
manently excluding from the prohibitions of the section, employees of the Atomic 
Energy Commission and the Securities and Exchange Commission, is not ap- 
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parent. Unless such actions are clearly necessary from the standpoint of the 
Government's interest, we doubt their advisability. 

If the provisions of this bill making It a crime for employers in the proscribed 
BituatioD to employ former Government employees who have dealt with their 
claims or business and, also, making it a crime for those emi)loyees to accept such 
employment, become law, it is difflcult to visualize a case where prosecutions 
under the present provisions of section 284 would any longer be necessary or 
attempted. Consequently, if this bill is to receive favorable consideration, your 
committee may wish to give consideration to repealing the present provisions 
except as to cases arising prior to such repeal. 

Going beyond the individual Government agencies and the prohibitions and 
penalties which may be found necessary to insure proper standards of ethical 
conduct. Comptroller General Campbell has a suggestion in the conflict-of-interest 
area which I think is excellent and commend to the serious consideration of 
this subcommittee. The suggestion is that a Government advisory board be 
set up, with which prospective Government oflBcials could confer, before they 
assumed office, on possible conflict-of-interest questions, general or specific, aris- 
ing out of their employment. Valuable service could be rendered by such a 
group In assisting new officials In recognizing and meeting various situations 
Involving the work of their offices, contacts with public and private interests, 
and unofficial activities which might cast an adverse reflection on their official 
position. Thus, the new apiiointee might be enabled to escape some of the pit- 
falls and problems and avoid not only the evils but the appearance of evil. 
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THUBSDAT, TEBRUABY 18,  1960 

HOUSE OF REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a.m., in room 
346, Old House Office Building, Hon. Emanuel Celler presiding. 

Present: Representatives Celler, Rodino, Rogers, Holtzman, Toll, 
McCulloch and Meader. 

xVlso present: Herbert N. Maletz, cliief counsel; Kenneth, R. Har- 
kins, cocounsel, and Richard C. Peet, associate counsel. 

Mr. RoDiNO (presiding). The hearings of the subcommittee on the 
subject of Federal Conflict of Interest Legislation, considering bills 
H.R. 2156, H.R. 2157, H.R. 1900, H.R. 7556, and other related bills 
of this matter will now open. 

I would like to place in the record reports received from the De- 
partment of Agriculture and the Office of the Secretary of the 
Treasury on H.R. 2156 and H.R. Z157. 

(The repoits referred to follow:) 
DES'AETMENT OF AGRICULTITRE, 

Washington, B.C., February 18,1960. 
Hon. EMANUEL CEIXEK, 
House of Representatives. 

DEAR OONQBESSMAN CEIXEB : This will acknowledge your letter of January 26, 
1960 in regard to legislation proposed in H.R. 2156 and H.R. 2157. 

In view of the fact that the proposed bills involve an issue for the entire 
Government not peculiarily related to the activities of the Department of Agri- 
culture, this Department does not desire to take an independent position at this 
time. 

The Bureau of the Budget advises that it has no objection to this report. 
Sincerely yours, 

TEtTE D. MOBBE, 
Acting Secretary. 

OFFICE OP THE SECRETARY OF THE TREASURY, 
Washington, February 18,1960. 

Hon. EMANITEI, CEI-LER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Wanhinirton, B.C. 

DEAR MR. CHAIRMAN : Reference is made to your letters of February 4, 1959, 
requesting our views on H.R. 2156, a bill "to strengthen the criminal laws relat- 
ing to bribery, graft, and conflicts of interest, and for other purposes," and H.R. 
21.")7, a bill "to implement the criminal laws relating to bribery, graft, and con- 
flict of interest in Government employment and to promote ethics in Government." 

One of these bills, H.R. 2156, proposes a comprehensive revision of the pro- 
visions of the Criminal Code dealing with bribery, graft, and conflicts of interest 
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of Oovemnient employees and former employees. The other bill, H.R. 2157, pro- 
poses a code of ethics which would, in general, establish as Improper conduct 
those activities which H.R. 2156 would make criminal. 

Most of the provisions of H.R. 2156, and their counterparts in H.R. 2157. deal 
with matters which are investigated and prosecuted by the Department of Justice 
even though they may Involve employees of the Treasury Department. Being 
only one of the many agencies thus affected In this limlte<l way, we have not un- 
dertaken a detailed technical analysis of these provisions. It is assumed that 
the views of the executive branch In this regard will be presented by the De- 
partment of .Justice. 

Section 205 of H.R. 2156 is base<] on provisions presently In section 283 of 
title 18, United States Code, which prohibit Government employees from giving 
aid in the prosecution of clalius against the United States. It would broaden 
this prohibition to cover giving aid in other agency i)ro<'eedlngs, thus replacing 
a provision pre.sently In section 281 of title 18, United States Code, which pro- 
hibits receiving compensation for giving aid in other agency proceedings. The 
proposed new provision would reUiin an exception from the prohibition against 
I)rosecuting clnim.s for aid given In the discharge of official duties. It would not, 
however, provide the same exception with respect to aid given in other agency 
proceedings, although the exception becomes ne<"essary when this provision is 
recast as a prohibition against the activity rather than as a prohibition against 
receiving compensation for the activity. This would appear to prohibit such 
desirable activities as the taxpayer assistance program of the Internal Revenue 
Service. This result should be avoided by expanding the exception to match 
the expanded prohibition. 

Section 207 of H.R. 2156 Is of special concern to the Trea.sury Department. 
This section Is based upon section 284 of title 18 and section 99 of title 5 of the 
United States Code. It proposes to broaden existing provisions in several re- 
spects, two of which cause our concern. The first paragraph of section 207 would 
broaden the prohibition in the present law against a former employee prosecuting, 
within 2 years after leaving Government, claims agaln.st the United States 
involving any sut)je<-t matter directly connected with which such person was so 
employed or performed duty. While it would broaden this provision In several 
respects, our concern is with the proposed change of the wording from "claims 
• • * involving any subject matter directly connected with which such jierson 
was so employed or performed duty" to the wording "any • • • matter • • • 
involving any subject matter concerning which he had any responsibility while 
so employed or assigned to duty." The change appears to propose a broadening 
of the prohibition which could preclude top officials of the Treasury from ever 
handling any matter before the Treasury, and could preclude supervisory offi- 
cials from handling many matters with which they had no personal connection 
while in the Treasury. The second paragraph of the proposed section 207 would 
impose a flat 2-year prohibition against a former Government employee acting 
as attorney or agent in connection with any matter in which the United States is 
Interested and which involves his former agency. No former employee of the 
Treasury, for example, could engage in Federal tax practice for 2 years after 
leaving the Treasury. 

We believe that these provisions are unrealistic. They would go far beyond 
what is necessary to protect the Government from the evils of conflicts of 
Interest. In going beyond what Is necessary they would be inequitable to 
persons now in the Government and by imposing an unnecessary obstacle to 
recruiting they would be detrimental to the public Interest. The evil which the 
Government must be protected against is the prospect of an employee who gains 
specific information about a piirtioular matter later using that information 
against the public interest. It is proposed in the bill to protect against this evil 
by an absolute prohibition against all activity for 2 years, and a broadened 
prohibition based on former responsibility, rather than personal knowledge, 
thereafter. In short, the proposal seeks to make sure that one vice is pro- 
hibited by the expedient of prohibiting a vast range of activities which might 
include It, even though there could be no vice In the great bulk of the activities. 
Such an enactment would be manifestly unfair to present Government em- 
ployees, who would have no way of protecting themselves against this form of 
discrimination. In the future, however, able people would protect themselves 
by avoiding Government service, and the public interest would thus suffer. It 
is not realistic to believe that able tax lawyers, for example, would be willing 
to flu posts in the Treasury on the policy level—the type of posts which are not 
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desipied to be permanent under onr form of GoTernment—If they knew that they 
could not practice any Federal tax law for 2 years thereafter nor some tax law 
forever even though there were nothing ethically improper involved. And 
competent young law school graduates, even those who planned to make a career 
of Government, would hesitate to enter the Internal Revenue Service when they 
knew that If they decided to leave Government, 10, 20, or 30 years later, they 
would be unable for 2 years to engage in the only kind of practice they knew, 
and even thereafter could be limited In their practice. 

Proposals such as these have been made before. At times the Congress has 
considered them extensively. No such proposal has, however, met with any 
degree of general approval. On the other hand, the Treasury Department has 
for many years effectively filled the gap in the statutes by its own rule, which 
reflects the recognized ethical principle—no more and no less—that a former 
Government employee is forever barred from representing a party before the 
Treasury in a matter to which he gave personal consideration or as to the facts 
of which he gained knowledge during and by reason of his Government service. 
We are opposed to restrictions which unnecessarily broaden this concept. 

We also have your letter of January 22, 1000, Inviting us to testify before 
Subcommittee No. 5 on these bills and on H.R. T.TOO. It appears to be the 
purpose of H.U. 7556 to make it a crime for a person or concern to hire a former 
Government employee, and for the former employee to be hired, within 2 years 
after termination of the Government employment if the former employee, within 
the 2 years preceding termination of his employment with the Government, han- 
dled any business of the person or concern. We believe that this proposal, like 
those above, would go too far and therefore would have results that would not 
be in the public interest. We do not believe, for example, that a lawyer in the 
Internal Revenue Service who handled one problem of a taxpayer should be 
barred, after leaving Government service, from handling for the taxpayer an 
entirely different problem. 

We appreciate your invitation to appear and testify on February 19, 1960. 
However, since most of the provisions of the legislation affect other agencies of 
the Government and since we have nothing to add to this report which would be 
of help to the subcommittee, we will, subject to the wishes of your committee, not 
take advantage of your kind invitation to appear at the hearings. While other 
agencies may have specific problems under tile bill, it is assumed that the views 
of the executive branch as a whole would be more appropriately presented by 
the Department of Justice. 

The Department has been advised by the Bureau of the Budget that there is 
no objection to the submission of this report to your committee. 

Very truly yours, 
FRED C. SCRIBNER, Jr., 

Acting Secretary of the Treasury. 

I call as the first witness our distinguished colleague from Wiscon- 
sin, the Honorable Robert W. Kastenmeier whom we are happy to 
welcome before this committee. 

Mr. Kastenmeier is also a colleague of ours on the Judiciary Com- 
mittee.   You may proceed with your statement as you will. 

STATEMENT OF HON. ROBERT W. KASTENMEIER, REPRESENTA- 
TIVE IN CONGRESS FROM THE SECOND CONGRESSIONAL DIS- 
TRICT, STATE OF WISCONSIN 

Mr. KASTENMEIER. Thank you, Mr. Cliairman, and Mr. Rogers, 
It is a pleasure for me to appear before you this morning in support 
of Mr. Celler's bills, H.R. 2156 and H.R. 2157. These bills, which 
will promote the confidence and trust of the American citizen in the 
integrity of the officials of his Government, set forward a strict but 
fair code of ethics for members of the executive branch of the Gov- 
ernment while specifically amending the criminal laws to strengtlien 
and make more reasonable the law as to bribery, graft and conflict of 
interest for all branches of Government. 
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I haVe long been interested in the problem of morality in Govern- 
ment and in the subtle, yet important problems involved in conflicts 
of interest. One of the first bills I introduced when I came to Con- 
gress last year was H.R. 5708. 

Among other things this bill included: 
Full disclosure of the financial interest of all Members of Congress, 

civil or military officere, and employees of the executive or legislative 
branches who earn in excess of $12,500 a year. Annual reports would 
show all income received in the year, all assets held, all dealmgs in secu- 
rities or commodities, and all purchases of real property; 

A requirement that all communications in regard to a pending case, 
whether by letter or word of mouth, to a regulatory or semijudicial 
agency, be made part, of the public record of the case; 

Reporting and disclosure of expense accounts for all travel by mem- 
bers or staff of congressional committees, the accounts to be published 
in tlie Congressional Record; 

The establishment of a Commission on Legislative Standards to 
study and make recommendations concerning problems of conflict of 
interest. 

As can readily be seen this bill was aimed at making the laws al- 
ready existent on this subject applicable in the same ways to the execu- 
tive and the congressional branches of Government. 

However, I am very happy that the Judiciary Committee, of which 
I am proud to be a member, has undertaken to reconsider the basic 
problems in this case, and thus to reform the Federal anticorruption 
laws. 

From the kinds of things we have been discovering about ethical 
behavior in the society at large—such as the quiz show and payola 
revelations—no more better time than now exists for the Government 
to forge a strict but just pattern of ethical action for the members of 
the Government. 

This will have, to no small extent, a multiplier effect in that non- 
governmental segments of our society that involve the public interest 
will begin to reevaluate their behavior in line with the Government's 
unequivocal pronouncement vis-a-vis ethical and moral behavior. 

One should always remember that the "governors" of a society are, 
as a result of their position, emulated by others in the society. In 
this sense, the officers and employees of the various branches of Gov- 
ernment are either a force for morality or amorality. 

This is especially true in a democratic society where the Govern- 
ment is allowed to operate only so long as it has the trust of the 
people. Wliere that trust exists, the punitive aspects of the law will 
be necessary—but only in an exceptional or abnormal situation, rather 
than in the daily operation of the society. 

On the other hand, if the "abnormal" situation were to become the 
daily occurrence, trust and good faith would no longer be present. 
Chaos and revolution would result. We must therefore act now to pre- 
vent the spread of the payola atmosphere as normal in American 
society. 

Men have had enough experience with Government to know that the 
classic advice that Lord Bacon gave just does not work out: 

While never missiniE: a chance to take a brihe. one should never let the 
taking of the bribe Influence his conduct in the slightest. 



FEDERAL   CONTIilCT  OF  INTEREST  LEGISLATION S3 

Unfortunately, it happens to be the case that favor taking and giving 
is an effective way to get things done, and to destroy the independence 
of the Government official. 

And yet even if such favor taking and giving did not, in fact, 
affect the outcome of an individual's decision, it is paramount that 
an individual in Government "shall avoid the appearance of evil as 
•well as evil itself." This itself would be the reason to enact the legis- 
lation you are reviewing. 

For the most part, the way the Government has handled the prob- 
lem of conflict of interest has been in an ad hoc and ex post facto 
manner. Legislation in this area has been as a result of excesses. It 
has never tried to deal with the problem in a general and compre- 
hensive manner. 

Because of this, much of the legislation on the books regarding 
conflict of interest is overlapping and sometimes contradictory. 

Leonard Wheeler has pointed out in the Federal Bar Journal in 
1945 that these statutes represent a— 
multiplication of (•omplexitios and uncertainties which In themselves not only 
discourage prosi)ectlve Government employees from offerins their services where 
needed, but also prevent employees from rendering fearlessly and efficiently 
the best performance of which they are cai)able. 

Dembling and Forrest have pointed out in an article in 20 George 
Washington Law Review that serious contradictions exist in present 
law. Besides such difficulties, certain gaps exist which must be 
corrected. 

For example, under sections 281 and 283—the code applies only to 
those who take bribes and does not apply to those who give them, except 
possiblj' as aiders and abbetters. 

This, I am happy to see, would be changed under the Celler bill. 
I am also happy to see that the Celler bill not only applies to the 
executive branch of the Government but applies as well to the courts 
and Congress. 

As long as certain standards are made applicable to the executive 
arm of tlie Government, such standards should apply to the Congress 
as well. The old question of who will "police the policemen" can 
only be answered when various of the policemen are more committed 
to certain basic views of morality and action than they are to the 
protection of the group as a selfish-interest group. 

Thus, Congressmen must be willing to stand the same test that 
they impose on others. This is what the people expect and deserve. 
In this sense, I am glad to see that the bill specifically calls for penal- 
ties where payment is made to Members of Congress, judges, and 
judicial officers. 

For these reasons, I agree with the premises under which the staff 
report, namely, that "the essential objective of the bribery laws is to 
presei've the integrity of official action from dire^^t and indirect cor- 
ruption; second, that the briber and the bribed official stand in pari 
delictu; and third, that all bribes of public officials have potentially 
equivalent corruptive impact on the public service." At this point, 
I would add—"and the public as well." 

I would also like to voice my strong support of the proposed Gov- 
ernment ethics code which promulgates a code of ethical practices to 
be followed by all employees and those individuals and groups that 
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deal with the agencies. It is my feeling that this code will set a new 
tone of opemtion for individuals in Government and those who deal 
with the Goveriunent. 

Presently it is difficult to know what an individual may or may not 
do under the law. A gi'ay area develops in. which an individual either 
refuses to act, "passes the buck," or acts in most blatant self-int«rest. 
The code makes perfectly clear what is expected of each person who 
maAT be involved with the Goverimient. 

1 am very much in favor of the sanctions that exist in this code of 
ethics: That is, discharge for those employe-es who engage in viola- 
tion of tills code, disqualification of those contracts with individuals 
and groups outside of Government that come about as a result of 
imetliical practices, and suspension or disbarment of Repi-esentatives 
who violate rules governing the actions or activities of former Federal 
employees. 

I am hopeful that the committee will report out favorably these 
series of bills on Federal conflict of interest. The time for them is 
long overdue. The time for a comprehensive reformulation of the 
laws in this area is now. I commend the chairman for introducing 
these bills and for undertaking to correct those present laws on con- 
flict of interest which are confused and inadequate. 

Through such legislation as this, we are strengthening the demo- 
cratic proposition, that the people may trust and have faith in their 
elected representatives, those who are delegated power by their elected 
representatives, and those who, serve in the judicial branch of the 
Federal Government. 

Mr. RoDiNO. I would just like to put one question to you. 
Chairman Celler, yesterday, in a discussion of this matter with the 

witnesses who had appeared here referred to the Canons of Profes- 
sional Ethics that apply to lawyers and he particularly alluded to 
canon 6, canon 36, and canon 37. The question naturally arises 
whether or not such canons should apply to other people in Govern- 
ment service, as well as lawyers. 

I ask you, Congressman, do you think that canons 6, 36, and 37 
which reflect a code of ethics such as the chairman seeks to pattern in 
his bill, should not also apply to all people in Government service? 

Mr. KASTENMEIER. Mr. Chairman, 1 am sorry I missed the discus- 
sion on that yesterday. 

I am not sufficiently familiar with the direct application of those 
canons to the problem that we are considering here. 

I can only say that if they are applicable, I would tend to favor 
them because I would personally favor the liighest possible standards 
for the group of people we are discussing in this type of legislation. 

Mr. RoDiNO. Do any of the other members have any questions? 
Mr. IIARKIXS. If I may, Mr. Chairman. Mr. Kastenmeier, I have 

one question. There have been some objections to the bills on the 
ground that enactment may tend to make recruiting for Federal em- 
ployment more difficult, 'fhe question is: Would itHbe your view that 
present standards that we have against conflict-of-interest situations 
should be relaxed in an effort to make recruiting for Federal employ- 
ment more easy ? 

Mr. KASTENMEIER. NO; that would not be my position. 
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My position would be that the standards should be stricter but 
more clearly spelled out, more codified so that the prospective em- 
ployee would Imow exactly what would be expected of him. 

I think there is now some confusion among employees in that regard. 
Mr. RoDiNO. Mr. McCulloch has just come in. Do you have any 

questions? 
Mr. McCnxocn. No questions. 
Mr. HoLTZMAN. Mr. Kastenmeier, actually it would be to the best 

benefit of the public officisils and Government employees to know 
exactly what they have a right io do and what they don't have a right 
to do so far as we are able to define in the law.   Isn't that sol 

Mr. KASTENMEIER. That is correct. 
Mr. HoLTZMAN. So that a man wouldn't have to wonder if he was 

doing the right thing or not. 
Mr. KASTEN3IEIER. I would certainly agree. 
Thank you veiy much, Mr. Cliairman. 
Mr. RoDiNo. Thank you very much, Mr. Kastenmeier, for your 

veiy excellent presentation. 
Mr. Macomber, of the General Services Administration, and Mr. 

Angel, Director of Administration for the General Services Admin- 
istration, will be oiu" next witnesses. 

STATEMENT OF J. H. MACOMBEE, JR., GENERAL COUNSEL, GENERAL 
SERVICES ADMINISTRATION; ACCOMPANIED BY HERBERT E. 
ANGEL, DIRECTOR OF ADMINISTRATION, GENERAL SERVICES 
ADMINISTRATION 

Mr. MACOMBER. Mr. Chairman and membere of the s\ibcommittee, 
I am here today at your request to express the views of the General 
Services Administration on H.R. 2156 and 1900 bills to strengthen 
the criminal laws relating to bribery, graft, and conflict of interest; 
H.R. 2157, a bill to implement the criminal laws relating to bribery, 
graft, and conflict of interest in Government employment and to 
promote ethics in Government; and H.R. 7556, a bill to prohibit, 
under certain conditions, for 2 years, the employment of a former 
employee of the Federal Government by any person, concern, or 
foreign government witli which certain transactions were handled. 

The principal programs administered by the General Services Ad- 
ministration which will be affected by these bills are as follows: 

FEDERAL  SITPPLT  8ERV^CE PROGRAMS 

Procurement of stores and nonstores items, Federal Supply Sched- 
ule contracts, consolidated purchase programs; stores management 
programs, including stores depot operations, standardization, specifi- 
cation, and Federal cataloging programs; and the surplus disposal 
programs. 

Public buildings service programs: Contracting for construction 
and repair of buildings, custodial services, concessions, site acquisi- 
tions, rental of buildings and space, disposal of surplus real property, 
architect-engineer services, appraisals of real property, and space 
utilization surveys. 
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Transportation and public utilities service programs: Procurement 
of transportation and public utilities services, and protection of the 
Government's interest as a user of such services through appearances 
before State and Federal regulatory bodies. 

Defense materials service programs: Stockpiling of strategic and 
critical materials; programs to encourage the expansion of produc- 
tive capacity of metals, minerals, and other raw materials; the abaca 
production program; the National Industrial Equipment Reserve of 
machine tools and industrial manufacturing equipment; the machine 
tool expansion programs; and the program for the custody and man- 
agement of the supplemental stockpile. 

Effect of H.R. 2156 on GSA programs: H.R. 2156 would revise and 
consolidate within chapter 11 of title 18 of the United States Code cer- 
tain related provisions of law now found in various chapters of title 
18 and in title 5. We believe this consolidation generally will clarify 
the obligations of Government employees, and thus assist in achievnng 
maximum security against improper practices in the Federal service. 

As tlie second largest procurement agency in the Government, the 
General Services Administration benefits directly from legislation 
of this kind. Primarily concerned are our programs for procurement 
of supplies and services, construction and repair of buildings, acqui- 
sition of real property, and the sale of surplus property. 

We are pleased to report that there have been gratifying few in- 
stances where misconduct has occurred among employees of the Gen- 
eral Services Administration. This fine record stems in part from 
such operating factors as the emphasis placed by this agency upon 
the use of competitive bidding in both its procurement and disposal 
operations and, in the instance of procurement of transportation and 
£ublic utilities services, the fact that charges for such services are 

ased largely upon published tariffs or other agreements subject to 
public inspection. The contracting methods utilized by the General 
Services Administration tend to minimize opportimities for mis- 
conduct. 

The General Services Administration recognizes the need for con- 
stant vigilance against improper practices both by Government em- 
ployees and the public with wliom they deal. Accordingly, we favor 
enactment of legislation such as H.R. 2156, but would defer to the 
views of the Department of Justice—and I should add the General 
Accounting Office—insofar as the details of the bill are concerned. 

H.R. 2157 would amend the Administrative Procedure Act by es- 
tablishment of a Code of Official Conduct for the Executive Branch. 
Specific acts are set forth which Government employees are pro- 
hibited from committing and, in addition, the head of an agency is 
authorized, after notice and hearing, to dismiss any officer or em- 
ployee for violation of the code. 

The General Services Administration, because of its many rela- 
tionships with the public as a procuring and disposal agency, for 
many years has prescribed its own GSA standards of conduct. 

In addition, tne Code of Ethics for Government Sen'ice—incor- 
porated in House Concurrent Resolution 175, 85th Congress, 2d ses- 
sion—also has been adopted by agency regulation and is currently 
applicable to General Services Administration employees. 
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While we believe the present apency rules have operated very satis- 
factorily, we recognize that H.R. 2157 goes beyond administrative 
action by establishing a code of conduct as a matter of law. 

In the absence of any express language to the contrary, it is as- 
sumed that the provisions of the Veterans' Preference Act and the 
Lloyd-LaFollette Act with respect to the removal of employees would 
apply in any dismissals effected under section 107 (a) (1) of H.R. 2157. 
Tnese acts furnish employees with certain rights of appeal to the 
Civil Service Commission in removal actions. 

Section 107(a) (3) would enable the head of any agency to require 
a person to certify that his representative will not, by his appearance 
before such agency, violate the code with respect to former employ- 
ment in the Govermnent. In order that such person may not be re- 
quired to certify to matters outside his knowledge or control, it is 
suggested that the certification required by that section be modified 
by adding the phrase "to the best of his knowledge" or similar 
•wording. 

The General Services Administration is in accord with the ob- 
jectives of H.R. 2157, as evidenced by its own internal regulations 
establishing a code of conduct for its employees. Should the Congi-ess 
determine that it is desirable to establish such a code in law, we would 
interpose no objection to this legislation. Clarification of section 
107^a) (1) and (3), however, Avould serve to improve the work- 
ability of the present bill. 

H.R. 7556 would amend section 284 of title 18 of the United States 
Code to make it a crime for a person to accept, or to promise to ac- 
cept, employment within 2 years after termination of his Federal 
employment if, within the 2 years prior to such termination, he dealt 
with a claim against tlie Federal Government by the one offering the 
employment. The bill also would provide criminal sanctions on the 
part of the one employing, offering, or promising to employ such 
person. 

The general objective of H.R. 7556 is a commendable one and is 
regarded favorably by the General Services Administration. Un- 
fortunately, the bill in a way amounts to a piecemeal approach to the 
broad problem that underlies the conflict of interest statutes. 

As drawn, we believe the bill would unduly penalize the Govern- 
ment employee. For example, it would apply against such employee 
even though his connection with a claim had been that of resisting such 
claim strenuously. A Government employee who loses his position as 
a result of a reduction in force without any fault on his part also would 
be penalized—we believe—unjustly by the provision of this bill. 

The General Services Administration is opposed to measures such 
as H.R. 7556 that do not reflect a comprehensive evaluation of the 
interrelationships among the so-called conflict-of-interest statutes. 

That completes my formal statement, Mr. Chairman. 
(Mr. Maconiber's statement appears at p. 109.) 
Mr. Maletz had requested that I endeavor to amplify the statement 

in some respects, and if the committee desires, I will proceed to offer 
a few personal comments on certain provisions. 

Mr. RoDiNO. Yes; we would I ike to hear them. 
Mr. MACOMBKR. In H.R. 2156, section 201, on bribery of public 

officials, I have two very minor suggestions, perhaps hardly worth 
jnentioning. 
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On page 3 m the definition of official act, it seems to me that tliere 
is a little incongruity in that definition in the sense that it says, skip- 
ping over certain portions of it to make my point, "official act means 
commission or omission of any act in violation of this lawful duty." 

I think the tenn "official act" applied to that, is, as 1 say, a little in- 
congruous; perhaps some better term could be substituted for "official 
act. 

Mr. RoDiNO. Do you have any suggestions ? 
Mr. MACOMBER. I have not been able to think of any suggestions, 

Mr. Rodino. 
On tJiat same page in paragraph (1), I would suggest that considera- 

tion be given to inserting in line 20, after "peiformed" the words "or 
to be performed"—I am not sure that literally as it is written the 
statute would apply to the giving or offer of a bribe for a prosjiective 
action by the official. It is a vei-y minor point and it may be ade- 
quately covered in paragraph (3). 

In section 205—— 
Mr. RoDiNO. A^liat section is that ? 
Mr. MACOMBER. 205, Mr. Chairman, on page 8. I have no comments 

except to say that we think that is a substantial strengthening of the 
present language and would favor it. 

And passing on to page 10, section 207, the matter of disqualifica- 
tion of former officers and employees, I would only suggest that consid- 
eration be given to the possibly very broad import of the word "re- 
sponsibility" in line 19. 

It seems to me that to disqualify a former employee from having 
anything to do with any matter with which he had any "responsi- 
bility" in the broadest sense might be unduly restrictive. I am think- 
ing of an individual who was head of a large procurement unit in the 
Government, so that in a sense he had responsibility for all procure- 
ments performed by his unit, and after he leaves the Government serv- 
ice and goes into private employment it seems to me that a case might 
arise where he could represent his private employer without any 
wrongdoing or api^earance of wrongdoing in a matter whicli was 
handled in his unit but in which he had no personal participation 
whatsoever. 

Mr. RoDiNo. Mr. Macomber, at that point I can undei-stand and 
appreciate why it raises such a question. 

I^et us assume that after line 18 we had the words instead of "with 
whicli he was directly connected," would that change your way of 
thinking? 

Mr. JIACOMBER. Yes, sir; something referring to direct connection 
or direct participation or something like that would certainly meet 
the point tnat I am raising for your consideration. 

Mr. RODINO. Yes; and you are in favor of the lifetime ban in this 
instance where he was directly connected ? 

Mr. MACOMBER. I would see no objection to a lifetime ban in tliis 
instance, Mr. Chairman. 

In other words, it seems to me that what is being aimed at is an 
individual taking advantage, not of his general know-how that he has 
acquired in the Government service, but of his particular acquaint- 
ance with a transaction, and I think it is entirely proper that he should 
not be permitted to go out and take advantage of his connection with 
a particular transaction. 



FEDERAL  CONFLICT  OP  INTEREST  LEGISLATION 89 

I merely raise the question as to whether he should be prohibited 
from making use of his general know-how. 

Mr. RoDiNO. Well, Mr. Macomber, I would like to point out that 
that reflects the intent of Canon 37 of the Canons of Professional 
Ethics of the American Bar Association that a lawyer should not 
accept employment as an advocate in any manner on the merits upon 
which he has previously acted in a professional capacity. 

That is the code of ethics that applies to lawyers. 
Mr. MACOMBER. And in the second paragraph, Mr. Chairman, re- 

lating to the 2-year disqualification it seems to me that the improper 
practice that is aimed at in the 2-year disqualification is not only to 
prohibit the use of special knowledge of a transaction but also the 
possible influence on former associates or subordinates, particularly 
subordinates, and in that text I wonder whether it is necessary to 
accomplish that purpose, to prohibit completely—let me call it office 
participation. I mean here where there is no direct contact with the 
agency, but merely advice to one's associates witli his new employer. 
I am not so sure that that is a legitimate point, but I did wish to 
raise it for consideration of the subcommittee. 

Mr. HARKINS. Mr. Macomber, is your objection here to the ide-a 
that he is barred from any agency in which he was employed or 
assigned to duty for 2 years after he leaves rather than only to the last 
agency in which he was employed at the time he leaves? 

Mr. MACOMBER. No. 
Mr. HARKINS. It is not. Your objection, then, is to all contacts in 

the agency ? 
Mr. MACOMBER. The question I am attempting to raise is whether it 

is necessary to prohibit a former employee from assisting in connec- 
tion with a matter with which his new employer is concerned so long 
as he refrains from any contacts or any open participation where his 
influence might be brought to bear on his former associates. 

Mr. HoLTzsiAN. Mr. Chairman, on that point, wouldn't that be a 
self-defeating situation in es.sence ? 

Wouldn't that be a real vehicle for evading the law that we are 
trying to strengthen ? 

Mr. MACOSIBER. I recognize the possibility of that, Mr. Holtzman, 
and I am just raising the question that perhaps this language goes a 
little further tlian is necessary to accomplish the purpose which we 
are. all interested in accomplishing. 

Mr. ROGERS. May I inquire, Mr. Macomber, I underetand it is the 
department's position that it isn't favorable to H.R. 7556 which pro- 
hibits the employee from doing business within the department with- 
in a 2-year perio<l. 

Has there been any instances that you know of where the employees 
in the General Services Administration after they have left that em- 
ployment and became associated with those who may be selling to 
the General Services Administration in any manner whatsoever? 

Mr. MACOMBER. I don't re<'all any instance, Mr. Rogers, where a 
question has l)een raised about that type of conduct. 

Mr. ROGERS. SO fur as you know, your attention has not been di- 
rected to former employees who Ijecame associated with tliose selling 
to the General Services Administration or submitting bids to them. 

You don't know of any instances ? 
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Mr. MACOMBER. I don't recall any instances where there have been 
any allegations of improper influence arising out of that type of situa- 
tion and I don't recall any instance, without a question being raised, 
where there has been that sort of participation. I won't say that 
there have not been instances, but I don't know of any. 

Mr. ROGERS. Could you give me the percentages of the contracts 
let by the General Services Administration that are negotiated and 
those that are on bids ? 

Mr. MACOMBER. I would be glad to furnish that for the record, Mr. 
Eogei-s. I don't recall the percentage of advertised, publicly opened 
contracts, but it is very liigh in relation to the percentage of nego- 
tiated contracts. 

I am sorry I can't give you this information now. 
Mr. ROGERS. "Wliere the purchases are made on bids, advertised bids, 

and so forth, can you envision any conflict of interest of a former em- 
ployee who may be representing a company which submitted bids and 
obtained any advantiige by virtue of the fact that he was a former 
employee of GSA ? 

Mr. MACOMBER. I would certainly say that normally there would be 
very little opportunity for it. 

I can think of possibilities where it might occur. I think particu- 
larly it could occur in a matter of evaluation of bids. Sometimes the 
evaluation of bids, determining which is the lowest bid, the one in the 
•best interest of the Government, involves the exercise of judgment, 
something more than a mere mathematical computation. 

Mr. ROGERS. What do you mean by evaluation of the bid? If you 
ask for so many trucks with that dasignation of—with no designation 
of what tvpe and so forth, then it becomes a question of evaluating 
whether they would take a Ford or Dodge or something of that nature. 

Is that wliat you mean by evaluating ? 
Mr. MACOMBER. Yes; in awarding contracts under advertised bid- 

ding procedures under our statute, the award is made to the bidder 
whose bid will be most advantageous to the Government, price and 
other factors considered. 

Ordinarily in simple procurements the award is made upon the 
basis of price alone, but there are occasions where otlier f actore come 
into play in tlie evaluation of the most advantageous bid. 

Mr. ROGERS. The otlier factors in evaluation would not be, should I 
say, influenced one way or the other by virtue of the fact that tlie man 
may have been a former employee who submitted the bid. Does the 
General Senices Administration, for example, when they get ready 
to evaluate, do they call these people in and say, "Look, we believe 
that we should have a machine of this type to do this work. Now you 
have submitted the bid. Will it do that work?" Do you conduct 
your bids in that manner ? 

Mr. MACOMBER. That wouldn't ordinarily happen, Mr. Rogers. 
]Mr. HoLTZMAN. Mr. Macomber, the problem would arise in apprais- 

ing the contracts.   Isn't that where the j)roblem would arise? 
Mr. MACOMBER. That is certauily one place. 
Mr. HOLTZMAN. Because I can't envision any problem if you are 

ordering 100 Fords or Chevrolets and that is the area where you have 
difficulty, is it not? 

Mr. MACOMBER. That is certainly one place, Mr. Holtzman. 
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Mr. HoLTZMAN. That would be a big area, would it not? 
Mr. MA(X)MBER. I would think so. 
Mr. HoLTZMAN. In determining whether this would be advantageous 

to the Government. 
Mr. MACOMBER. That would come up on the question of determining 

the responsibility of the bidder, the aoility of the low bidder to per- 
form the contract. 

Mr. ROGERS. If an amendment was offered to this law and said it 
did not apply to those instances where bids were received and the 
highest or lowest bidder awarded the contract, would that affect or 
hurt your Department one way or the other if there was that amend- 
ment in this bill ? 

Mr. MACOMBER. Offhand, Mr. Rogers, I think from our point of view 
that that would be undesirable. 

We feel tliat there are such occasions althougli comparatively rare, 
where there might be an opportunity for improper influence so that 
v/e think tlie statute should apply even to advertised procurement. 

Mr. ROGERS. Could you illustrate instances of where that might 
occur ? When we pass this legislation we want to try to do it for the 
interest of the Government and the people dealing with it. We don't 
want it unnecessarily burdened, but at the same time we want to cover 
all contingencies. 

I was trying to find out to what extent a problem exists of bids 
being accepted because a fellow may have l>een employed by GSA 
within the past 2 yeai-s, enabling him to express influence or exert 
influence, so that there would be a conflict between what he was doing 
while he was working for the Government and what he is now doing 
working for the private employer. 

Now I am trying to envision whether there could be such a conflict 
and whether it could arise when you are bound to accept what we 
call the low bid. 

Mr. MACOMBER. We are bound to accept the lowest, responsible bid, 
and detei-mining the responsibility of the bidder is primarily a matter 
of judgment. 

Might I suggest a hypothetical case ? 
Mr. ROGERS. Surely. 
Mr. MACOMBER. Let's assume that our lower bidder, "A," is a pos- 

sible credit risk or possibly not fully equipped to perform the contract 
The next low bidder, "B," is clearly a responsible bidder. A former 

employee of GSA is presently a representative of the "B" company. 
After the bids are opened he sees that his company is not the low 
bidder and he attempts to influence his former associate, tlie con- 
tracting officer in the case, who has to determine whether the "A" 
company is a responsible bidder or not. 

Mr. HoLTZMAN. To convince GSA that "A" is not a respon.sible 
bidder and so that it would not l>e in the best interest of tiie Govern- 
ment and this is still the greatest ai-ea where you have a problem, is it 
not, just as we discussed before I 

Mr. MACOMBER. Yes. 
Mr. ROGERS. Thank you, sir. 
Mr. HoLTZMAx. Mr. Macomber, we would like to have your com- 

ments with respect to increasing the competitive bidding as against 
negotiated bidding. 

5.S286—60 7 
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When you find the ratio, will you furnish this committee with it^ 
of competitive bidding vis-a-vis negotiated bidding? 

Mr. MACOMBER. Yes, sir. 
Mr. HoL'i-zii.sN. Would you do that for us ? 
Mr. MACOMBER. It is my recollection, which I will put on the record 

now, subject to verification, that about 60 percent of all our con- 
tracting is on a competitive bid ba.sis. This includes several types, 
such as architect and engineer contracts and some of our supply 
schedule contracts which do not lend them.selves to the competitive 
bidding procedure. 

Mr. Hoi.TZMAN. Do you have any tliougiits on this discretionary 
area in determining tlie "responsibility" of the contractor^ 

Do you liavo any suggestions as to how any possible conflict miglit 
be eliminated in those are^s? 

Mr. MACOMBKR. I am not sure that I follow 5'ou, Mr. Holtzman. 
Mr. HoiyrasiAX. Well, we have established, I tliink, that the most 

fertile area for a possible conflict would be in the discretionary area 
where the (iSA determines the responsibility of the contractor, all 
other thinirs being equal. 

I would like to have your thinking if you liave any on it at the 
moment, as to what we can do to minimize the discretionary part and 
put it into some other avenue where there would be the least opening 
of the door to a conflict. 

Mr. MACOMBER. I don't have anj' suggestions as to how that dis- 
cretionary area could be minimized, Mr. Holtzman. 

Mr. HOLTZMAN. Will you think about that and if you come up with 
some thoughts, give us the benefit of it ? 

Mr. MACOMBER. I will be glad to. 
I do think that, rather than attempt to minimize the discretionary 

area, our efforts should be directe<l toward improving the conflict-of- 
interest statutes to the point that they c«n be applied more effectively. 
Certainly, I agi'ee that H.R. 2156 does that and I am merely ques- 
tioning whether at the moment that second paragraph of section 207 
may not go a little too far and unduly penalize the former Federal 
employee, with a possible impact on the ability to recniit able people. 

I mean we have here a delicate balancing of opi>osing factoi-s as 
I see it. 

Mr. HOLTZMAN. Yes; I thought of that. But I am sure that you 
agi'ee that strengthening the conflict-of-interest law does not neces- 
sarily exclude minimizing the potential danger in the discretionary 
approach. 

Mr. MACOMBER. Oh, certainly not. 
Mr. HARKINS. Mr. Macomber, to summarize the position of GSA, 

you are in favor of H.R. 2156 and have no objection to H.R. 2157 
providing the clarifying amendments in section 101 are made as 
suggested. 

Sir. M.\COMBER. Yes; althougli I would also echo that portion of 
the very fine statement of the Assistant Comptroller General of yes- 
terday regjarding possible desirabilitv of incorporating a little more 
flexibility into H.R. 2157. 

Mr. HARKTNS. Has the General Services Administration met with 
any difficulty in recruiting personnel because of the conflict-of-interest 
standards that are incorporated in the GSA regulations? 
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Mr. MACOMBKR. Not that I am aware of, sir. 
Mr. HARKINIS. There have been some objections to the bills under 

discussion on the grounds that these bills could tend to make recruiting 
for Federal emjjloyment more difficult. 

What is your view on that i 
Mr. MACOMBER. I don't believe that tlie bill would make it unduly 

difficult. I think it would be less difficult if some change were made 
in this disqualification section along the lines I have been discussing. 

Mr. HARKINS. Well, it would be jy^our position, or the position of 
your agency I am sure, that there should be no relaxation of any of 
the present conflict-of-interest standards that have been enacted either 
uito law or regulation in order to make recruitmg for Federal em- 
ployment easier.   Is tliat a correct assumption? 

Mr. MACOMBER. I believe it would be a correct assumption in the 
light of our statement. 

Mr. HARKINS. AVould it be your view that there is any necessity at 
all to pennit conflict-of-interest situations to continue, or the dangers 
of some conflict-of-interest situations to continue, in order to secure 
a greater number of personnel for Federal employment ? 

Mr. MACOMBER. Generally speaking, 1 would think not. I could 
envisage the possibility of it being desirable to hmve some relaxation 
in certain emergency situations. 

Mr. HARKINS. But when there is not an emergency situation, where 
they are required to bring in large numbers of people into Federal 
employment at one time you would not be in favor of such relaxation, 
is that right? 

Mr. MACOMBER. Yes. 
Mr. HARKINS. NOW, would you say that whatever recruiting dif- 

ficulties Federal agencies are havuig, more likely is due to the com- 
parison of the Federal pay scale to what is available in private indus- 
try for comparable work rather than to any hardships that might flow 
from conflict-of-interest standards. 

Mr. MACOMBER. I would think so. Mr. Angel, do you have any 
statement on that ? 

Mr. ANGEL. I think that would be true. 
Mr. HARKINS. That is: The difficulty in Federal employment is due 

to the low pay scale in comparison to the pay scale in private industry ? 
Mr. ANGEL. I do not believe the conflict-of-interest would be as 

significant as the low pay scale. 
Mr. RoMNO. The proposal being discussed in various Government 

agencies recommends a deemphasis of criminal prohibition and 
greater emphasis on agency regulation with administrative sanctions 
to cope with problems of conflicts-of-interest. What is the position of 
GSA with respect to such a proposal ? 

Mr. MACOMBER. Mr. Chairman, I don't know that I can express 
the position of tlie agency. 

I would like to oifer a pereonal view, if I may. 
Mr. RoDiNO. We will appreciate it. 
Mr. MACOMBER. I would not, I believe, be in favor of a general de- 

emphasis. I do think, though, that we have to recognize that tighten- 
ing of the criminal statutes, which is desirable, is a difficult proposi- 
tion because it is so hard to get a broad statute that will catch the 
improper practices without including within its literal tenns a lot of 
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practices that most people would consider entirely unobjectionable, 
and I think that perhaps from that point of view there should l)e 
without perhaps any deemphasis on me criminal statutes, in fact a 
tightening up of them, that there should be gi'eater emphasis upon the 
administrative side. 

Mr. RomNO. Should be greater emphasis on the administrative 
side? 

Mr. MACOMBER. Yes. 
Mr. RoDiNO. Along the lines of H.R. 2157 ? 
Mr. MACOMBER. Yes, I thuik so. 
Mr. RoDiNO. H.R. 2156 and H.R. 2157 Mr. Macomber, taken to- 

gether, seem to have the effect of codifying the criminal laws and at 
the same time provide administrative sanctions in the conflict-of- 
interest area. 

Do you look upon this as a feasible technique for dealing with the 
problem or would you, GSA, favor greater emphasis on the admin- 
istrative approach, putting it in that manner, both together ? 

Mr. MACOMBER. Well, I think I would be in favor of both ap- 
proaches simultaneously, both bills subject to the reservations I have 
expressed with respect to particular provisions. 

Mr. RoDiNO. Do you think that that would deal with the problem ? 
Mr. MACOMBER. Well, if you mean by that do I think it will solve 

the problem, I don't think anything will ever completely solve the 
conflict-of-interest problem, but I thmk it would be very helpful. 

Mr. RoDiNO. We are not going to completely solve it, but we mu.st 
trend toward that direction. 

Mr. MACOMBER. Yes; I certainly think so. 
Mr. RoDiNO. You believe, then, that what we are attempting to 

do is in that direction ? 
Mr. MACOMBER. Yes; it is. 
Mr. RoDiNO. Any other questions ? 
Mr. TOLL. I was just wondering whether the view presented on 

page 2 showing, at the bottom of page 2, a very satisfactory record 
in your Department, and on page 3 you show that you have already 
your own standards and subscribe to the code of ethics which was 
established in the 85th Congress, 2d session. 

Wliat possibly would be the advantage of further restrictions as 
contained in the bills with regard to the advancement of Government 
services? 

Mr. MACOMBER. Well, I think I would answer that, Mr. Toll, that 
while we feel that we have been extremely fortunate in the past, we 
don't consider that the present conflict-of-interest statutes are entirely 
adequate. 

There are, as we see it, veiy considerable gaps, and we are not sure 
that we will always be as fortunate as we have been in the past, and 
we think further legislation is desirable. 

Mr. HoLTZMAX. As a matter of fact, you will lie more fortunate 
than you have been in the past. 

Mr. TOLL. Your past record is good, and you are questioning the 
f utum products of Government service. 

Mr. MACOMBER. We recognize the possibility that we may not, in 
the future, be as fortunate as we have been. 



FEDERAL   CONFLICT   OF  INTEREST  LEGISLATION 95 

Mr. HoivrzMAN. Mr. Macomber, hasn't the real problem here not 
been the emphasis or deemphasis on the criminal or administrative? 
Rather, isn't the real problem trying to define as much as is reason- 
ably possible what employees can or camiot do, should or should not 
do ?   Isn't that the heart of the problem ? 

Mr. MACOMBER. That is veiy definitelj the case, and that is what 
troubles me, Mr. Holtzman, about the criminal part of it, that we are 
getting awfully close to morals here, and while I certainly believe that 
there is room for improvement in the criminal law, I think there is 
also much that must be left to the administrative sanction. 

Mr. RoDiNO. Any other questions? 
Mr. ILvRKiNS. Mr. Macomber, is there any reason in principle why 

the canons of ethics against breaching confidences sliould not oe 
applied to other employees of Government other than lawyers? 

Mr. MACOMBER. Against breaching of confidence ? 
Mr. HARKINS. Yes. I am referring to the canons of the bar asso- 

ciation, canons 6, 36, and 37, that prohibit an attorney from breaching 
confidences of his former clients. 

Mr. MACOMBER. Well, certainly, I don't think that any Government 
employee should breach confidences in the sense of disclosing confiden- 
tial information. 

I am not sure whether pi-ofessional ethics are applicable in a com- 
plete sense to nonprofessional Government employees. 

Mr. HOLTZMAN. Would your feeling be the same if the employee of 
the Government happened to be a lawyer? 

Mr. MACOMBER. I think that both as a lawyer and Government em- 
ployee, he should be subject to the ethics of the profession. 

Mr. IL\RKiNS. Mr. Macomber, section 284 of title 18, United States 
Code, operates only when the matter handled is a claim against the 
United States, and then it operates only for 2 years.   Is that not so? 

Mr. MACOMBER. Yes. 
Mr. HARKINS. Now this means, does it not, that even with respect 

to a claim against the United States, a former employee wlio had 
worked on the defense of the claim for the Government could, after 
the lapse of 2 years following cessation of his Government employ- 
ment, lawfully join the prosecution of that identical claim, could he 
not, under the present law? The courts have construed the present 
law, have they not, to mean a claim for money or pi'ofit in which the 
United States is the resistant as distinguished from the moving party? 

Mr. MACOMBER. I understand so. 
Mr. HARKINS. The cla im against the Government is not the same as 

the Government's claim against a private party, and a suit by the 
Government to recover taxes or condemnation proceedings would not 
be a claim against the United States under section 284. 

Now proceedings before regulatory agencies, irrespective of the 
value or amount involved, are not covered except when the subject 
of the litigation is recovery of money or property from the Govern- 
ment.    Isn't that true ? 

Mr. MACOMBER. Yes. ' 
Mr. HARKINS. In other words, licenses and certificates of convenience 

and necessity and other privileges and rights that come from the ad- 
ministrative agencies are not covered by section 284 unless it is a 
claim for money or property. 



96 FEDERAL   CONFLICT  OF   INTEREST  LEGISLATION 

Now Mr. Celler's bill, H.R. 2156, in section 207 broadens the concept 
of claims agaii\st the United States, to include any proceeding in which 
the United States is intei-ested. 

Do you see any reason why such a change is not feasible? 
Mr. ALvcosiBKR. Speaking pei-sonally, Mr. Harkins, I believe such 

a change is desirable, because it seems to me that involves tiie use 
of specialized knowledge in behalf of one's new employer rather than 
general know-liow. 

Mr. HARKINS. And you liave already testified that you are in favor 
of the imposition of a lifetime ban with respect to atl mattei's wliere 
the foi-mer employee was directly connected during liis Government 
service. 

Ml-. MACOMBER. I see no objection to that; no. 
Mr. ROGERS. Thank you very much, Mr. Macomber. 
The committee will now take a veiy brief recess. 
{A brief recess was taken.) 

STATEMENT OF ROGER JONES, CHAIRMAN, CIVII SERVICE 
COMMISSION 

The CHAIRMAN (Mr. Celler presiding). Mr. Jones, you sent a letter 
to me under date of FebniaiT 12,1959, and among other things, said: 

As you know, the committee of the Association of the Bar and the City of New 
York has been working on this subject. Although we have seen a preliminary 
draft of their study and the draft bill 8uggeste<i in their report, we have not yet 
seen the report and tlie bill in its final form. 

We feel sure that you will want to have available that groups report and 
reconuaendations iK-fore final action is taken by tlie committee. 

Although there is a difference in approach between the bar gn>ui)'s draft bill 
and the bills under consideration, the end sought appears to be identical. We 
are advised that the Bureau of the Budget has no objection to the .submission 
of this report. 

Now, have you a draft of your views on tlie bills pending before 
this committee? 

Mr. JONES. I have a general statement which has not l)een put down 
in formal text, Mr. Oiairman, and I also have some observations 
with respect to certain of the provisions in the bills which are before 
the committee. 

The CHAIRMAN. Are you willing t-o give those observations to us 
now ? 

Mr. JONES. I am, sir. 
The CHAIRMAN. What is the relevance of the As.sociation of the 

Bar's report on this subject, with respect to the vieAvs of your agency 
on the pending bills ? 

Mr. JONES. I cannot give you a categorical reply to that, Mr. 
Chairman, until I see what the final form of the bar report and bill is. 

I made tliis observation by virtue of the fact that the executive 
agencies had cooperated rather fully with tlie New York bar group, 
had appeared before them and had given testimony, and have been 
assin-ed, in part at least, that some of the views exjiressed will prob- 
ably appear in both the report, and the bill whicii the Bar group 
presents. 

The CHAIRMAN. Since when is the Association of the Bar to be 
considered on a level with a designated standing committee of the 
Congress? 
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Mr. Joxis. It is not, sir, and I do not so considei- it. 
The CHAIRMAN. Are these executive agencies that you mention 

arraaiging to work with the bar association and not with this Judiciary 
Committee ? 

Mr. JONES. I did not know they were not working with the com- 
mittee, sir. 

The CHAIRMAN. I understand we asked the Attorney General to 
testify before this committee, and he expressed rehictance to do so. 

Now what is this, is it a conspiracy of silence as fai" as this Judiciary 
Committee is concerned ? I do not like it. I think that is a i-eflectioii 
on this Judiciary Committee. 

I am willing to receive—and I am sure the memWrs of tlie conunittee 
are willing to receive—recommendations froni the Association of the 
Bar of the City of New York. But this bar group has no right to seek 
to arrogate unto itself authority that might transcend congressional 
authority and say to the executive agencies of the Government, "Don't 
testify fully before the Judiciary Committee until you have conferred 
with us." 

I never heard of such a thing, and I think you ought to know that. 
Furthermore, the members of the executive agencies who have agreed 
to do this very thing must be told in no uncertain terms that this is a 
most reprehensible procedure. 

Mr. JONES. I have no evidence that that has taken place, Mr. Chair- 
man. 

The CHAIRMAN. YOU know the practice, sir, of tiie committee. 
When you are invited before a congressional committee on legislative 

proposals—and I say this to you with all due deference, as there is 
nothing personal in this matter—you know tliat it is customary to 
present a written statement to the committee. 

Now you have had plenty of time to prepare a statement. If you 
had felt that more time was required, we would have set another date. 
But you haven't presented a statement, and this letter indicates that 
before you do, you want an opportunity to confer with the connnittee 
of the Association of the Bar of the City of New York. 

Mr. JONES. NO, sir; I must argue that it does not say that, Mr. 
Chairman. 

The CHAIRMAN. Will you tell me why you haven't got a prejjared 
statement this morning ? 

Mr. JONES. I do not have a prepared statement to prestMit to this 
committee with respect to the bills l)efore you beyond the formal indi- 
cation of support for the committee's approach for three reasons: 

The first reason, sir, is that I do not believe that most of the matters 
with which the committee concerns itself are mattei-s of proper concern 
for the Civil Service Commission of which I have the honor to be the 
chairman. 

We can advi.se; we can give you our views with resjiect to reason- 
ably final stfitements of other agencies in two respects: 

First, as to their effect on personnel policy, and, second, as to their 
effect on personnel management. 

I do not think that we are an agency which would have any prime 
responsibility for decisions as to what does go into or is not included 
in a revision of the conflict-of-interest laws. 

Mr. MEADER. Mr. Chairman, on this matter of tlie prepared state- 
ment, could I make reference to the rules of the House ? 
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The CHAIRMAN. Yes. 
Mr. ME.\DER. Rule 1126(f) reads as follows: 
Bach coininittee shall, so far as practicable, require all witnesses appearing 

before it to flle in advance written statements of their projwsed testimony and 
limit their oral presentation to brief summaries of their argument 

The staff of the committee shall prepare digests of the statements for use of 
the committee members. 

That has been the provision of the Legislative Reorganization Act 
of 1946, but it hasn't been observed very well, and I think it would 
expedite the work of the committee if it were ol>served more fre- 
quently, and I would assume tliat some officials of the executive 
brancli of the Government and tlie executive agencies know tlie rules 
of the House when they are requested to appear as witnesses before 
tlie committees of Congress. 

The CHAffiMAN. When we send notices to witnesses to testify, we 
always embody the contents of thsit rule. Furthermore, our notice 
requires witnesses to provide tlie committee 48 hours in advance with 
a prepared statement. 

I will say, Commissioner, one of the bills, H.R. 2157, provides a 
code of ethics for a good many Federal employees who come under 
your jurisdiction. 

I should thinl< that this would be of vital concern to the Civil Serv- 
ice Commission. 

Mr. JONES. Insofar as the bill pertains to problems of personnel 
policy or pei-sonnel management, they are of definite concern to us, sir. 

But may I indicate that there are no responsibilities in this legisla- 
tion, or in existing law, A^ested in the Civil Service Commission with 
respext to the administration of conflict-of-interest statutes or codes 
of ethics based thereon. 

The CHAIRMAN. Is that the gist of your testimony ? 
Mr. JoNF^. The gist of my testimony, sir, was to indicate that that 

is our general position, but that we clo stand residy to advise with 
the committee on these mattei-s. I wanted tx> give some examples of 
the kind of problem about which we are concerned. 

The CHAIRMAN. All right, you might do that. Do I take it, tliough, 
that this will preclude your submission of a fonnal written sta.tement 
to the committee? 

Mr. JONES. Again, Mr. Chainnan, I don't believe it would lie quite 
fair to say to the committee that I know. I do not know. I am very 
sure from the length of time that the committee and tlie executive 
agencies have given to their studies of this matter that the bills pres- 
ently before you will, in all probability, be amended l)efore they are 
reported. 

The CHAIRMAN. What did you say? The bill before us will be 
amended ? 

Mr. JoNBS. Before it is reported, yes. There have been a number 
of objections expressed to specific provisions and I suspect that, as 
the committee moves on in its deliberations, there will be amendments 
to the legislation before you. 

Tiie CHAIRMAN, lliat is why we have witnesses appear l)efore us, 
to make suggestions as to whether there sliould or sliould not be 
amendments; wliether there should be clianges in tlie proposed liills. 
That is the very objective of a hearing. 
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Mr. JONES. Tlmt is why I am not prepared to t«ll you, sir, that this 
is the final statement that the Civil bei-vice Commission may wish to 
make. 

The CHAIKMAX. YOU may proceed, sir. 
Mr. JONES. If I may reveil very briefly, Mr. Chainnan, to our 

letter of February 12 to you, I would like to ask the chairman's per- 
mission to have tliat included in the record at the point at which the 
chairman referred to it earlier. 

The CHAIRMAN. That is already in the record, sir. 
Mr. JONES. It is already in the record. Thank you. Moving on 

from this report, which I will not repeat, mav I say that the Civil 
Service Commission does have responsibilities for advising the execu- 
tive agencies and also advising the Congress on problems that affect 
pereonnel policy and personnel management. 

It is our judgment that any legislation to amend the existing con- 
flict-of-interest statutes, regardless of whether those statutes include 
criminal sanctions, or any proposal to establish a statutory code of 
ethics for official conduct of Federal officei-s and employees, carries 
with it direct implications for both of the subjects that I have 
mentioned. 

Over the years I believe that the obvious and growing anachronisms 
of the present conflict-of-interest laws have, from the point of view 
of personnel policy, focused attention on four problems, as follows: 

First, how can the Government employ in the public intei-est, either 
as policy officei-s or in career positions, persons who have accjuired 
extensive background, knowledge and interest in specific fields, with- 
out requiring such jiersons to suffer extensive economic loss or major 
impainnents to their careers if they choose later to return to careers 
from which they came to Government ? 

Second, how can the individual who is offered Government em- 
ployment know precisely to what extent he must divest himself of 
economic holdings or other interests in order to avoid either the ap- 
pearance of conflict of interest or actual conflict of interest in the 
discharge of his governmental duties? 

Third, to what extent is it appropriate and permissible when 
judged in the light of good ethical standards to permit Federal of- 
ficers and employees to engage in activities outside of their Govern- 
ment employment which can be construed to relate either directly or 
indirectly to such employment? 

Fourth, what safeguards should be established to protect the Gov- 
ernment against subsequent employment of Fexleral officers or em- 
ployees by business or industry in a capacity which affects or is related 
to matters for which such individuals have some degree of official 
responsibility while sending in the Federal Government? 

Now, it is these four questions, I believe, Mr. Chairman, which nm 
to questions of personnel policy and personnel management, and if I 
misunderstood the desire of the committee, I am sori-y. 

It was my belief that the committee did not desire me to speak to 
the detailed merit or lack of merit of any provisions of the bills in 
front of them, but rather they wished me to appear here as the Chair- 
man of the Civil Service Commission to give your our impression as 
to why these questions are pertinent, and how the bills relate to these 
questions. 
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The CHAIRMAN. I think that is what we want. 
Mr. JONES. I did not understand it was expected that I would do 

this against the backdrop of a formally prepared statement at this 
time. 

I stand ready and willinjr to supply a formal statement at any time 
the committee wishes it, but I did not understand that you wanted 
formal testimony of that kind at the moment. My undeistandingr 
was based on two other factoi-s that I referred to but did not make 
specific a few moments ago when answering your question, Mr. Chair- 
man. 

First, I felt a formal statement at this time would have to be re- 
leased. There would be a request for it, and the conunittee might 
not wish to have it released prior to the time that you were further 
along in your consideration of the testimony of other people in these 
measures. 

Second  
The CHAIRMAN. We indicated our desire for a statement from you, 

and you can submit it at your convenience. We value very higlily 
your views on this matter. 

Mr. JONES. Mr. Chairman, perhaps it would be of most use to the 
committee, then, if what I have said up to this point in developing 
the four questions might be consideretl as being the fii-st pai-t of our 
fonnal statement. 

Thereafter, I will supplement it with an additional statement which 
can be included in the record at the appropriate time. 

The CHAIRMAN. That is agreeable. Counsel wishes to ask you a 
qiiestion. 

Mr. MALETZ. Mr. Jones, has the Commission formulated a posi- 
tion with respect to the four bills pending before this committee? 

Mr. JONES. That is a difficult question to answer, Mr. Maletz, be- 
cause it deserves a yes or no answer, and I can't give it a yes or no 
answer. 

Mr. MALETZ. More specifically, has the Commission formulated a 
position with resjiect to H.R. 2156 ? 

Mr. JONES. With respect to H.R. 2156, we believe that the end 
sought is desirable.    We do think it needs some amendments. 

Mr. MALETZ. In other words, the Commission would recommend 
favorable consideration of H.R. 2156 provided that it is amended in 
certain respects, is that correct? 

Mr. JONES. That is correct, yes. 
Mr. MALETZ. Has the Commission formulated a position with re- 

spect to H.R. 2157? 
Mr. JONES. AVe have not formulated a position with respect to H.R. 

2157, because wo think that any code of ethics which is enacted by 
statute must, in turn, depend very largely on whatever criminal 
statute there is in front of it. 

Therefore, lielieving as I do implicitly that there will be changes in 
PI.R. 2156, it is quite difficult to take a position on H.R. 2157 at this 
time. 

I would like to say two things about H.R. 2157. I have, my- 
self, considerable doubt as to whether any code of ethics which does 
not permit very broad administrative discretion in how it is to 
be handled will be successful. 
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I think that one wliich is as tight as this appears to be is going 
to end up by creating fear and apprehension rather than creating a 
full-fledged desire to cooperate and to accept it in its own terms. 

Mr. MALETZ. DO you recall that the Commission was invited last 
year to pi-esent its views on H.R. 2156, and that about a week before 
the hearings were scheduled the Commission was advised that those 
hearings were scheduled the Commission was advised that those hear- 
ings would be postponed because of the pendency of other legisla- 
tion before the committee ? 

Mr. JONES. I do not, sir, no. 
I think I must admit that this situation was recalled to my mind 

at the time you and I discussed it over the telephone. 
Mr. MALETZ. Yes. 
Mr. JONES. But up to that point, I was not aware of what the last 

session had done because very frankly, I have had a degree of com- 
pression of memory here. My responsibility in the Bureau of the 
Budget and my move to the Civil service Commission are hard for 
me to separate in time and issues. 

Mr. MALETZ. Has the Commission's position in favor of H.R. 2156 
been cleared with the Bureau of the Budget? 

Mr. JONES. Oiily insofar as we have stated in our letter of Febru- 
ary 12 tluit the Bureau of the Budget has no objection to our indi- 
cation that legislation is needed in this field. 

Mr. MALETZ. Has the Commission made a study sufficient to indi- 
cate at this time what amendments of H.K. 2156 would be desirable, 

Mr. JONES. We have, sir, and tliat is the second of the factors to 
which I referred a few minutes ago and wanted to discuss wiili you 
this morning. 

As I indicated to counsel over the telephone, I did not believe it 
w^as the wish of the committee to have a detailed discussion of the 
technical provisions of the bill contained in the formal report. 

Mr. MALETZ. That is correct. 
Mr. JONES. And that is the second reason wliy such amendments 

are not contained in our report. 
Mr. MALETZ. Mr. Chairman, counsel did have that discussion with 

Mr. Jones the other day, and indicated that it would te preferable 
for the subcommittee staff to work with the staff of the Convmission 
as to certain technical amendments. 

Mr. JoNKS. Now I did think that it might be of some use to the 
committee to indicate by vei-j- brief example the kind of things which 
again bother us from tlie point of view of personnel policy and per- 
somiel management. 

If I may use a blunt word, I thought that it would be improper 
for me to discuss detailed amendments before the chairman and mem- 
bers of the committee. I did not tliink that would be within the com- 
mittee's desires. 

From the point of view of personnel policy, the chief problem is 
one of decision as to where standards of acceptable conduct break off 
and spill over into the field of conduct which should be prohibited 
under penalty for violation. 

Tlie committee has heard extensive testimony and some of this is 
reflected in the staff report which the committee has before it. I 
think tliere is agreement that in the complex situation in which we 
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must conduct the Government today we should not tie the strings 
so tightly that we deny ourselves tiie right to seek, fi'om American 
business and industry, people who will come to Government for short 
periods of time and serve it ably and well. 

The difficulty, if there be one, comes from the fiict that there is 
f)robably some need for a slightly different standard at three different 
evels; the standard which is applied to members of the cabinet and 

other presidential appointees serving under Senate confinnation can 
per-haps be somewhat less rigid bj' the fact that every nominee who 
must be confirmed can, at that time, have his affairs, his attitud&s, his 
responsibilities examined to whatever extent the Congress believes 
is desirable. 

Immediately below that level is a level of Federal officers, many 
of whom do not hold presidential appointments. Most of them are 
appointed directly by the department heads. They are officers who 
have major policy or program responsibilities, but wlio are not career 
people. 

The third category is the career service itself, tlie civil service, the 
foreign service, the service of agencies outside of the civil .service like 
the Atomic Energy Commission, the Central Intelligence Agency, 
the FBI, and the Tennessee Valley Autliority and so on. 

But together they make up what we in the Civil Service Commis- 
sion consider the career service of the United States. 

Generally, these are people who are employed in jobs with a top 
ceiling of the top of the classification act, $17,.''>00 in grade GS-IS. 
Engineeis and scientists are under another law which carries a $19,000 
top salary limitation. 

In the lower levels there are probably very few opportunities for 
conflict of interest of the kind that the committee is concerned with. 

Once the career service, however, reaches the upper stages of its 
classification levels, beginning roughly in grade GS-13 at about 
$10,000 a year—from there on up the career services are just as deeply 
concerned with i)olicy matters of the sort that get into conflict-of- 
interest situations as tlie two levels above them, the bureau level and 
the cabinet and subcabinet level. 

Although we hope when we recruit people at a relatively early age 
that they will come into tlie Federal Government to stay, we know 
that we lose some 300,000 to 400,000 people; that we are not going 
to be able to hold all of them for full careers. 

By and lai-ge when a man leaves the Federal Government he goes 
to American business or industry in some capacity which is related 
to the kind of work that he has been doing in the Government. 

When he leaves, in a few years there are, of course, opportunities 
for the development of the conflict-of-interest situation of one sort. 
If he serves through until retirement, there is an opportunity for 
still another kind of conflict-of-interest situation to grow up. 

It is to avoid such situations that we need to get a clear, consistent, 
easily applicable set of statutes which carry with them criminal sanc- 
tions or criminal penalties. 

The bills before the committee move very incisively in that direction. 
I do not believe that a great deal needs to be done to the legislation 
insofar as protection against improj^er activity by former employees 
is concerned. 
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There are some very minor things that I would like to refer to very 
briefly in just a moment. 

Now, coming back to the situation of what happens to the new 
people who come in, it is impossible to expect a man to lose liis 
mterest—whether that be intellectual or whatnot is of no matter—in 
his chosen line of work if it be manufacturing of a specific product or 
the conduct of some specific kind of business, say the insurance busi- 
ness. 

The Civil Service Commission runs the largest insurance business 
in the world. We have two very major progi-ams, the Federal em- 
ployees life insurance progi-am and the Federal emj)loyees health ben- 
efits program, which comes into force next July in response to legisla- 
tion eiiacted in the last session of Congress. 

In both of these situations if we are to do the job that the Congress 
expects us to do, it is going to be necessary for us to have continuing 
advice, continuing tvssistance, and, at times, continuing direct partici- 
pation in the establishment of the policies that underlie these two pro- 
grams from tlie people best equipped to give us that advice, namely 
officers of the insurance industry of America. 

We would certainly hope that tlie Congress would not, in einicting 
a rational conflict-of-interest statute, draw the strings so tight that we 
would find it impossible for us to get the participation of the insurance 
companies in this work. This could be the result if any one of them 
feared prosecution for conflict of interest. 

I will not discuss the kind of question that underlies the issue of 
confirmation of a very substantial American businessman to a Cabinet 
post, the issue of the extent to which he must divest liiraself of his 
holdings. 

I think it is unnecessary to go back over that ground. The commit- 
tee is well aware of the problems there. 

I would simply say to the committee that to a lesser extent this 
same kind of problem holds whenever you want a man to come into 
the Govermnent to do a specific job or whatever you need a man to 
come in to give you advice, or whatever, on a specialized program 
which some agency must administer in the public interest. 

We cannot deny ourselves the opportunity to use, and to use to the 
interest of the Government and for the benefit of the people, that kind 
of knowledge and exi^erience and expertise. 

At the lower levels, the question with which I am most deeply con- 
cerned as chairman of the Civil Service Commission is our career 
executives. There are perhaps 10,(K)0 to 20,000, depending on what 
grades you count, who can be assumed to fall into this category. 

Certainly, I doubt that you would go much below the GS-14 level, 
but you extend from tliere on up. You will pick up some GS-13's, 
part icularly in the field. 

In this group, we know that in the course of the next 10 years the 
Government will lose, by retirement, approximately two-thiixls. 

In addition, there will be the normal loss from death, resignation, 
things of that sort. We believe very deeply that a prime responsi- 
bility of the executive branch is to create a kind of training program 
which will enable it to prepare people to fill the jobs of this large 
number of career executives who are going to retire over the course 
of the next decade. 
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Better tliaii a third of them will go before the end of the next Pi-esi- 
dent's administration. To this end, there is no substitute for the 
knowledjie and expertise which the Government has acquired in the 
form of lonji service on tlie part of its career people. 

As these proposed statiites are now drawn, we are very uuich afraid 
that a literal interpretation of them could deny the Government the 
right to use its people to do such things as to give coui-ses on the outside 
in colleges and univei-sities; to permit its people to work with the uni- 
versities on the development of outside training coui"ses, and things 
of that sort. 

I believe these difficulties, Mr. Chainnan, are merely questions of 
words and are not tlie mattei-s which we need to take tlie time of the 
committee this morning, but I would like the chairman's permission 
to explore them further with counsel in order to see what the intent 
of some of the language is. 

The CHAIRMAN. You may certainly have that opportunity, sir. 
Mr. JONES. If I may, I will illustrate by a direct pei-sonal example. 

^Vlien I was in the Bureau of the Budget tii-st as a career man and later 
as a presidential appointee, one of the things that T was expected to 
do was to maintain a <'ertain degree of contact with some of the eastern 
univereity people sibout the coui*se content of their work that Wiis 
designed to train [people to come into the Federal Goveniment to do 
budget jobs. 

The situation was one in which it was felt that what I was doing 
was of equal benefit to the univereity and the Government, and that 
there should be no prohibition against my accepting travel and their 
costs paid by the univereities rather than to have the Government 
pick up that check. 

This attitude prevailed, not only in the present administration but 
in the predecessor administration. By the same token, there is great 
advantage to the Government, and equal advantage to private business 
and industrj', to have responsible Federal officials go to meetiiigs of 
such organizations as the Detroit Economic Club, the United States 
Chamber of Commerce, various associations of manufacturei-s to ex- 
plam Government policies and programs and to consult about prob- 
lems that affect these groups. 

Over the years, and bearing propriety in mind, it has been quite cus- 
tomary, again because of tightness of appropriated funds for travel, 
to permit (jovernment officers to do this with the organization which 
sponsored the meeting carrying the cost of travel. 

We think that there is a (juestion whether these bills as they are now 
drawn might deny continuation of that practice. 

I tliink this is not in any way supplementation of income or agency 
appropriations and involves only a question of morals and ethics and 
appropriate conduct. There is not a question of anything which is 
criminal in its hnplications. 

It is not bribery; it is not graft; it is not selling of Government 
information for the private gain of anyone else. That too is a subject 
that we would like to explore with the staff, if we may. 

The CHAIRMAX. Like the type of club where if you wanted to pay, 
you couldn't pay. 

Mr. JONES. 1 es, there are .some occasions of that sort. 
If, for example, a convention gives banquet favors or entertainment 

the Federal man should not be denied the right to acxiept, or i*equired 
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to return it on the grounds that it is a grift given to get him to take 
some action in belialf of the organization. 

I don't think tliere is anytliing immoral, or unetliical, or crimmal 
about that kind of situation. 

The CHAIRMAN. You are not on a i)lane with the disc jockey. 
Mr. JONES. No, and I am not talking about expensive gifts at 

Christmas time and things of tliat sort. 1 am talking abcmt uie nor- 
mal hospitality in participation in outside activities. 

Another kind of question whicii is involved there would be this sort 
of thing, sir, if I may refer to the work of tJie Civil Service Commis- 
sion—should the Federal Government on the other hand peiinit its 
officers and employees to accept pay for teaching courses in personnel 
administration or in any other subject that comes within the sphere 
of their responsibilities, and on the other hand deny to its officers and 
employees, on their own time, the opportunity to serve as a consultant 
on matters which they have come to be recognized as being out- 
standmg. 

There are niiiny of our scientists, many of our administrative officers 
whose service* are souglit from time to time in a consulting role on 
something which is of indirect benefit to the Government, and not in 
conflict with assigned duties. 

I do not believe tiiat the committee woidd wish to deny a continua- 
tion of that opportunity for interchange of ideas and cross-fertiliza- 
tion of views. 

In smnmary, Mr. Chairman, I think if I may I would say this. 
As a pei"sonnel problem, the Civil Service Commission is not con- 
cerned with criminal acts. 

The discovery and punishment of criminal acts is a matter for the 
agency itself and for the law enforcement agencies. However, in the 
development of any code of ethics, the standards of the criminal 
statutes must at least be looked at and carefully considered. There- 
fore, we would urge tliat as the committee moves along, if there are 
changes in the part of the law, part of the proposed statute which 
pertains to criminal activities, that the effect upon the code of ethics 
be very carefully considered and that the two things be kept in dii-ect 
parallel insofar as you can. 

We would also urge tliat administrative discretion be given witli 
effect to the kinds of activities that I have illustrated to the commit- 
tee here this morning. 

There are many other detailed soiis of situations which perliaps 
tlie staff can discuss witli coimsel just on the basis of what do you 
think of this—do you think the law applies or not apply? 

Mr. MEADER. ilr. Cliainiian, may I suggest to the Coimnissioner 
that in the statement he intends to prepare and submit to the com- 
mittee that he cover the effect of the Veterans' Preference Act, pro- 
visions of the Lloyd-LaFollette Act and other security protections 
for civil servants as inhibiting disciplinary action administratively 
by their superiors in the Federal service. 

Mr. JONES. Would it be your thought, sir, that this could appear 
as an insert in the record at this point or do you want a separate docu- 
ment on it? 

Mr. MEADER. I undei-stxjod you were going to prepare a statement, 
and add it to your t-estimony. 
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Mr. JONES. I can. It is a question of whetlier you want it in the 
i-ecord at this point oi' in the siippleincntal statement that I will 
prepare. 

Mr. MEADER. I don't think it is important where it ^oas into the 
record, but I thought tliat possibly your exi>erienee with the rig:ht 
of appeal in civil service aiicl veterans' cases in the past would enable 
you to tell us whether these laws have limited tlie authority of 
superiors, particularly with respect to disciplinary action, over 
sutx)rdinates with respect to misconduct of the kind sought to be 
reached by the legislation pending before this committee now. 

I think the Civil Service Commission would be the one agency where 
that infonnation would be most readily available. 

Mr. JONES. It would have to be an expression of opinion and judg- 
ment. 

Wo have no statistical study which would give us anything of the 
kind you want, Congressman. 

I can tell you what I think and I am sure that ni}^ colleagues join 
in that thinking, but I can't give you any statistics -which will say 
that the Veterans' Preference Act has inhibited administrative action 
in any number of cases because we don't have that kind of informa- 
tion, and I doubt we would get it if we asked for it. 

Mr. MEADIOR. Can you give a brief statement right now ? 
Mr. JONES. Yes. I do not believe that the Veterans' Preference 

Act or the Lloyd-La FoUette Act or any of the provisions with respect 
to security investigations that appear in Executive Order 10450 have 
anything directly to do with discharges of a kind that would lie 
brought about imder this code of ethics if it were enacted. 

There is, however, the question for consideration as to whether a 
discharge for one of the reasons given in H.R. 2157 can be effected 
without taking into account the coexisting parallel provisions that 
pertain to procedures that are laid down, for example by the Veterans' 
Preference Act. 

Under the Veterans' Preference Act, an agency is required to give 
an employee the charges against him "specifically and in detail." 
This requirement affects both form and substance. 

Now it is this requirement of specificity and detail which has led 
to so much of the difliculty in the effective use of normal, administra- 
tive disciplinary actions where veterans are concerned. Courts re- 
quire that the language specifically and in detail be carried out pre- 
cisely on an A, B, C, D, E basis not only in the Veterans' Preference 
Act, but also in Lloyd-La Follette cases and security wises. In other 
words, procedural error as the courts have construed it is very often 
cited as an impediment to an effective disciplinary action which in- 
volves discharges. 

I think that the fault is not so much in the administrative require- 
ment as it is in the fact that the agencies have gone too far in 
protecting employee rights and have become overly afraid of what 
will happen if they are taken into court. 

The court precedents have not been all exactly in the same direction, 
but generally what they say is that if you establish procedures, agency 
"A" you must follow them exactly. Stated another way, if you seek 
to discharge someone, we will not uphold you unless you have fol- 
lowed your own procedures. 
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This is the nub of the attitude of the courts, including the Supreme 
Court. By extension, the agencies now are reluctant at times to take 
disciplinary action by virtue of the fact that there are statutory rights 
of appeal. 

Employees do go into court and the agency naturally doesn't like 
to subject itself to a long, drawn out proceeding of this kind if some 
other means can be found of bringing about the same result. 

I think that our appeals system needs overhauling. There is no 
consensus on it in the executive branch. It is probably my duty and 
responsibility to say so. I have said so and I am trying my best to 
get a consensus on it. 

I think we could overhaul it and enact a new appeals statute that 
would greatly minimize the present procedural impediments to dis- 
ciplinary actions. 

Aside from the matter I just discussed, there is nothing in the 
Lloyd-La Follette Act which would present any very substantial 
impediment to disciplinary action under a code of ethics such as 
envisioned in H.R. 2157. 

Similarly, there is nothing in the executive order which has to do 
with security jobs, jobs in which there is a threat to the securitj' of 
the United States if a person unsuitable to discharge security re- 
sponsibilities is put in them. 

I do not think it need be serious at all, but I am very sure that the 
agencies would think it would be serious. 

Does that answer your question ? 
Mr. HEADER. I believe it does. 
Mr. TOLL. Mr. Jones, I am sorry the chairman had to leave. He 

want«d to conijjliment you on the excellent nature of your testimony 
and I join with him. 

Mr. JONES. Thank you, Mr. Toll. 
Mr. TOLL. I was very mudi impressed by it. 
Is there anything further ? 
Mr. JONES. NOW, may I say sir that I do not think that perhaps it 

is necessary to take up these individual provisions here. I have some 
12 pages of discussion of individual provisions that we will take up 
witli tlie staff. 

Mr. TOLL. Ves, I suggest that they be introduced as part of the 
record, if you have no objection to that. 

Mr. JONES. I would suggest, sir, that they not be introduced in the 
record at this time because some of them may be unnecessary verbiage. 
I would like to go over them with Mr. Maletz and see if they are things 
that are necessary. 

Mr. TOLL. Su[)pose you handle it in that manner then. 
Mr. JONES. What I have tried to do is to avoid dragging the com- 

mittee and staff through every technical objection to changes in the.se 
laws. 

Mr. TOLL. You are right, Mr. Jones. 
Mr. JONES. I am sorry there was some misunderstanding between 

the chairman and myself in that respect. 
Mr. ToLii. Suppose you review those features with the chief of the 

staff and then the results of your conferences can be included in the 
record. 

6328»—60 8 
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Mr. JONES. NOW, I would like to speak to two other issues if I may. 
The witness who preceded me this morning, the General Counsel 

of tlie General Services Administration, was iisked a question as to 
whethei" the enactment, of the bills in their pi-e-sent form would, in 
l\is judgment, have any inhibiting eiiect in recruiting for the General 
•Services Administration. 

His answer, in general, was in the negative, subject to certain amend- 
ments of tile language. 

So far as 1 can determine from talking about this issue witli many 
people over more yesirs than I .sometimes would like to remember, 
I do believe that tliere will detinitely be an inhibiting effect to any 
tightening of the conflict of interest statute. 

3lay I say for myself, and this is entirely a personal view, that I 
am perfectly willing to run the risk of that inhibiting effect if we 
can get statutes so clear in their terms so there is little doubt as to 
how they would l)e applied. Then, and only then, would it Ije possible 
to come to the (Congress and do anything except guess as to where the 
trouble lies. 

Any judgment 1 would give the committee today as to the inhibiting 
effect of these statutes at best would have to be a guess. 

If the statutes are revised along the lines the committee is intei^ested 
in, I believe in a \ery short time that we could get sijecific cases in 
wliicli the standaixl was too tight. We could then come to you on a 
factual basis. 

We can't do that today. That hsis been one of the difficulties in 
ti-ying to deal with this pix)blem, as theconmiitt^e is aware. 

It is a problem that plagued the staff very much when they at- 
tempted to draft their excellent report because no one could give 
them the ABC's of the situations. 

The final matter to which I would like to refer without criticism 
of individual pieces of legislation would be to urge upon the com- 
mittee that it not attempt to do this job piecemeal, a little bit at a 
time. 

The third of the bills before the committee deals with one very 
narrow part of this whole problem. I would hope if we are going to 
legislate on that, that we could do it on a much broader basis. 

I say that not m derogation of the third bill but simply because 
I am convinced from many years of experience that piecemeal tinker- 
ing with these statutes is gomg to result in things that none of us 
intended and that we j)robably don't want. 

If the job is done it should be as comprehensive as we can make 
it. 

Mr. TOLL. A comprehensive code referring to conflict-of-interest 
situations. 

Mr. JONES. Yes, and the moral and ethical problems that relate 
thereto. 

I say, as many of the witnesses have said before you, that you can't 
legislate morality, but you can legislate a backdrop against which 
morality can be gaged. 

Mr. TOLL. Thank you very much, Mr. Jones. Your testimony 
has been very fine, and once again I state that the chairman felt it 
wius venr pi*oauctive. 

Mr. JONES. Thank you very much, sir. 
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Mr. TOLL. There are no further witnesses for today. 
The meeting will now be continued until tomorrow morning at 10 

o'clock when our witnesses will be Stephen S. Jackson, Deputy As- 
sistant Secretary of Defense, Manpower, Pei-sonnel and Reserve; 
Charles H. Kendall, General Counnel, Office of Civil and Defense 
Mobilization, and a repi-esentati^e of the Office of the Secretaiy of 
the Treasuiy, 

The meeting is now adjourned. 
(Wliereupon, at 12:45 p.m., the subcommittee recessed, to recon- 

vene at 10 a.m., Friday, February 19,1960.) 
(The statement referred to at p. 87 follows:) 

STATEME.\T    OK    ,1.    H.    JiAOOMBEa,    JB.,    GENER.\L    COUNSEL,    GENERAL    SEBVICEB 

AUMISISTBATION 

Mr. Chainiism iiiui members of the subcommittee. I am here today at your 
request to exi)ress the views of the General Services Admiiiistnition on 11.R. 
21i">6, a bill to strengthen the criminal laws relating to bribery, graft, and conflict 
of interest, H.K. 21.">7, a bill to implement tlie criminal laws relating to bribery, 
graft, and conflict of interest in Government enii)loyment and to promote ethics 
in Government, and H.R. 7.">i56, a bill to prohibit, under certain conditions, for 
2 years, the employment of a former employee of the Federal Government by any 
person, concern, or foreign government with which certain transactions were 
handled. 

PBOGRAMS   AFFECTED 

The principal programs administered by the General Services Administration 
which will be affected by these bills are as follows: 

1. Federal Supply Service programH.—Procurement of stores and nonstores 
items. Federal supply schedule contracts, and consolidateil purchase programs; 
stores majiagement programs, including stores depot operations, standardiza- 
tion, specification, and Federal catjiioging programs, and the surplus disiwsal 
I)rograms. 

2. Publie Biiililings Service programs.—Contracting for construction and re- 
l«ilr of buildings, custodial services, concessions, site acquisitions, rental of build- 
ings and space, disposal of surplus real property, archltect-engineer services, 
appraisals of real property, and space utilization surveys. 

3. Transportation and Public Utilities Service programs.—Procurement of 
transjiortation and public utilities services, and protection of the Government's 
Interest as a user of such services tlirough appearances before State and Federal 
regulatory bodies. 

4. Defense Materials Service programs.-—Stock:i)iling of strategic and critical 
materials; programs to encourage the expansion of prcxlnctive capacity of metals, 
minerals, and other raw materials; the abaca production program; the national 
industrial erjuipment reserve of machine tools and industrial manufacturing 
equipment; the machine tool expansion programs; and the program for the cus- 
tody and management of the supplemental stoclcpile. 

FJTECT OF H.B. 21S6 ON 08A PBOOBAMS 

H.R. 21.T6 would revise and consolidate within chapter 11 of title 18 of the 
Tnited States Code certain related provisions of law now found in various chap- 
ters of title 18 and in title 5. We believe this consolidation generally will clarify 
the obligations of Government employees, and tlms assist in achieving maximum 
se<nirity against improper practices in the Federal service. As the second largest 
procurement agency in the Government, the General Services Administration 
benefits directly from legislation of this kind. Primarily concerned are our pro- 
grams for pnwurempnt of supplies and servic-es. construction and repair of 
buildings, acquisition of real property, and the sale of surplus property. 

We are pleased to report that there have been gratifyingly few instances 
where misconduct has occurred among emp'o.vees of the General Services Ad- 
ministration. This fine record stems in part from such oixrating factors as the 
emphasis placed by this agency upon use of competitive bidding in both its pro- 
cnrement and disjiosal oi>erations and, in the instance of procurement of trans- 
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portation and publlo utilities services, tlie fact that charges for siicli services are 
based largely upon i)nl)Iislie(l taritTs or other agreements subject to jiublii' insjiec- 
tion. The contracting methods utilizetl by the General .Services Adniiulstratloii 
tend to minimize opportunities for misconduct. 

The General Services Administration ref;ognizes the need for constant vigilance 
against Improper practices both by Government employees and the public with 
whom they deal. Accordingly, we favor enactment of legislation such as H.B. 
2156 but would defer to the views of the Department of Justice insofar as the 
details of the bill are concerned. 

EFFECT OF H.B. 21.57 ON Q8A PROGRAMS 

H.R. 2157 would amend the Administrative Procedure Act by establishment 
of a code of official conduct for the executive branch. Si)eciflc acts are set forth 
which Government employees are prohibited from committing and. in addition, 
the head of an agency is authorize<l, after notice and hearing, to dismiss any 
officer or employee for violation of the code. 

The General Services Administration, because of its many relationshii)s with 
the public as a jirocuring and disposal agency, for man.v years has i)rescribed 
its own GSA standards of conduct. In additiim, the eo<le of ethics for Govern- 
ment service (LI. Oon. Res. 175, 85th Cong., 2<1 sess.) also has been adopted by 
agency regulation and is currently applicable to General Services Administration 
employees. 

While we believe the present agency rule.s have oiierated very satisfactorily, 
we recognize that H.R. 2157 goes beyond adminl.strativo action by est-iiblishing a 
code of conduct as a matter of law. 

In the absence of an.v express language to the contrarj', it is as.sumed that 
the provisi(ms of the Veterans' Preference Act and the Lloyd-La FoUette Act 
with respect to the removal of employees would apply in any dismissals effected 
under section 107(a) (1) of II.R. 21.'>7. These acts furnish employees with 
certain rights of appeal to the Civil Service Commis.sion in removal actions. 

StH-tion 107(a)(3) would enable the head of any ageucj- to require a i)erson 
to certify that his representative will not, by his api>earance before such agency, 
violate the code with resi)ect to former employment in the Government. In 
order that such i)erson may not be required to certify to matters outside his 
knowledge or control, it is suggested that the certitication re(iuire<l by that 
section be modifie<l by adding the phrase "to the best of his knowledge." 

The General Services Administration is in accord with the objectives of H.R. 
2157, as evidenciMl by its own internal regulations establishing ii code of conduct 
for its employees. Should the Congress determine that it is desirable to est^iblish 
such a code in law, we would interix)se no objection to this legislation. Clarifica- 
tion of section 107(a) (1) and (3), however, would serve to improve the work- 
ability of the present bill. 

EFFECT OF H.R. 755G ON GSA FBOORAMB 

H.R. 75.56 would amend section 284 of title 18 of the United States Code to 
make it a crime for a person to accept, or to promise to accept, employment within 
2 years after termination of his Federal employment if, within the 2 years prior 
to" such termination, he dealt with a claim against the Fwleral (Jovernment by 
the one offering the employment. The bill also would provide criminal sanctions 
on the part of the one employing, offering, or promising to employ such person. 

The general objective of H.R. 75.56 is a connuendable one and is regarded favor- 
ably by the (General Services Administration. Unfortunately, the bill amounts 
to a ])iecemeal approach to the broad problem that underlies the conflict of In- 
terest statutes. 

As drawn, we believe the bill would unduly penalize the Government em- 
ployee. For example, it would apply against such employee even though his 
connection with a claim had lieen that of resisting such claim strenuously. A 
Government employee who loses his positi(m as a result of a reduction in force 
without any fault on his iMrt also would be penalized unjustly by the provision of 
this bill. 

The General Services Administration is opjxxsed to measures such as H.R. 
75.56 that do not reflect a comprehensive evaluation of the interrelationships 
among the so-called conflict-of-interest statutes. 
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FRIDAY, FEBRTTABY 19, 1960 

HOUSE OF REPRESENTATIVES, 
ANTITRtJST StJBCOMAlITTEE OF THE 

COMMITTEE ON THE JUDICIARY, 
WaMngton, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
346, Old House Office Building, Hon. Byron G. Rogers presiding. 

Present: Representatives Rogers and Meader. 
Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 

kins, cocoimsel, and Richard C. Peet, associate covmsel. 
Mr. ROGERS. The committee will come to order. The first witness 

this morning is Mr. Stephen S. Jackson, Deputy Assistant Secretary 
of Defense for Manpower, Personnel, and Reserve. 

Come forward, Mr. Jackson. 
Mr. JACKSON. Thank you. I have some of my staff people here if 

they might join me. 
Mr. ROGERS. Will you identify them for the record ? 
Mr. JACKSON. This is Capt. John Mackroth from our Division of 

Personnel Policy of my office. This is Mr. Kirby from the Office 
of the General Counsel of the Secretary of Defense. This is Mr. 
Risek from Mr. McGuire's office who has policy determination of 
procurement problems. 

Mr. ROGERS. NOW you have a prepared statement, Mr. Jackson. 
Mr. JACKSON. Yes, sir. 
Mr. ROGERS. All right, you may proceed. 

STATEMENT OF STEPHEN S. JACKSON, DEPUTY ASSISTANT SECBE- 
TARY OF DEFENSE FOR MANPOWER, PERSONNEL, AND RESERVE; 
ACCOMPANIED BY CAPT. JOHN R. MACKROTH, OFFICE OF PER- 
SONNEL POLICY, OASD; JOHN KIRBY, OFFICE OF GENERAL 
COUNSEL, OSD; AND PHILIP RISEK, OFFICE OF PROCUREMENT 
POUCY, OASD 

Mr. JACKSON. Mr. Chairman and members of the committee, we, in 
the Department of Defense, appreciate the opportunity you have 
afforded us to express our views on the very important subject of 
conflicts of interest which is before your committee at this time. 

While we do not propose to speak for the entire executive branch 
of the Government, we do have a very great interest in this subject, 
since more than half of the civilian employees of tlie executive branch 
are employees of the Defense Department, and, of course, all of the 
military personnel of the Armed Forces are in the Department of 
Defense. 

Ill 
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We realize tliat members of the Armed Forces and civilian employ- 
ees who serve the Department of Defense, or any other Department of 
the Government, should l^e held to proper standards of conduct with 
respect to their duties. 

"\^Tiile it is true that employees and former employees in private 
enterprise certainly have an obligation of fair dealinjis toward their 
employers while employed and after leaving their employment, we 
think it is fair to say, however, that those who serve their countiy in 
uniform or as civilians, are charged with an even gi-eater responsibdity 
of loyalty and integrity in relation to their employer; namely, the 
U.S. Government. 

As you know, there has been concern that retired officers of the 
Armed Forces, who have obtained great prestige and high rank might 
use these characteristics in the interest of an employer who had deal- 
ings with the Defense Department. 

With the tremendous amo<mt of money which is being spent by 
the Defense Department on contracts with private defense contractor's, 
it is certainly a pi-udent and wan-anted position to take all resisonable 
steps to preclude the probability of any such influence. 

This subject has been explored during the past several months by 
another committee, which has made certain recommeJidations for 
legislative changes. The Department of Defense has given its views 
on these. 

It is significant perhaps to note that in some 1,300 pages of testi- 
mony and exhibits given by over 70 witnesses, there has been no 
reported instance of actual dishonest dealings on the part of those 
retired officers employed by defense contractors or by any active or 
former civilian or military personnel. 

However, the Defense Department is fully in accord with the 
establishment of clear, uniform intelligent norms which will guide 
both our employees and officers in the choice of their employment and 
in the performance of duties in such employment after they have 
been retired or separated fi-oni the Department of Defense. 

We believe that there is nothing about military officers or civilian 
employees which would give rise to the conclusion that they are more 
likely to engage in improper dealings than any other individuals, 
either before or after retirejnent. 

For instance, with respect to the commissioned officer who has been 
retired after long years of service and attained a high rank, he has 
time and again been scrutinized for his character as well as his abilities 
under keen competition with his fellow officers. 

Eetirement for him is a certification that he has given all that 
is requirexl to the service of his coimtry unless he should be needed 
in case of war or emergency. We have every i-enson to believe that 
these officers who have stood the rigid tests involved in a military 
career and have acquitted themselves with honor frequently during 
the hazards of combat will undoubtedly cany these characteristics 
with them into retirement. 

Retirement in the military service is somewhat different fi-om the 
ordinar^^ concept of retirement. Age alone is generally not the de- 
termining factor. Ketirement is an integral part of the overall pro- 
gram of keeping the forces vigorous and competent with a constant 
opening up of the higher ranks for opportunity of younger officers to 
develop their career. 
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Many officers are retired at a time when they have several years of 
active life before them. They also have acquired valuable, and in 
some instances, rare skills. It is also fact that retirement frequently 
comes at a time when financial burdens are the gi-eatest, with children 
pursuing higher education and their personal expenses genei-ally 
higher. It is imperative, therefore, that no undue restrictions be 
placed on their seeking proper employment after retirement. 

We feel that the principal problem is not that large numbers of these 
officers will become involved in dishonest dealings. What our retired 
military people and, indeed, retired civilians need are clear, under- 
standable guidelines as to what they may and may not do. The laws 
at present do not provide such clarity. 

The penal statute involving selling to the military departments as 
applied to retired officers has given rise to different interpretations 
among the services and certainly needs clarification. The Depart- 
ment of Defense recommends a change in this stattite which would 
make it uniform in that retired officers should be prohibited from 
selling to any service of the Department of Defense (rarther than only 
to their own military department) for a period of 2 yeai-s. We further 
believe that a definition of selling should be enacted into the statute, 
and we have proposed the following: 

Sell (sellinft. sale) means (1) sipuiiis a bid, proixisal. or contract, (2) nego- 
tiatinR a contract, or (.S) contracting an officer or employe<» of the Department of 
Defense for the purpose of (i) obtaining or negotiating contract.^, (li) nego- 
tiating or discussing changes In specifications, price, cost allowances or other 
terms of a contract, or (iii) settling disputes concerning iierformance of a 
contract 

The Department of Defense is further of the opinion that tliis 
prohibition against selling to the Department of Defense should not 
apply to officers who have less than 10 years of continuous active .service 
because such officers would probably not have ranks higher than lieu- 
tenant, senior gi-ade, in the Navy or captain in the other sei-vices. 

It would seem apparent that officers of such rank would be unlikely 
to haev a capability of any influence on their former associates in the 
Department of Defense. There are other cogent reasons why such a 
provision would be desirable. 

I would be happy to expand on this later if you are interested. 
W^ith respect to H.R. 2156. the Department of Defense defers to the 

Department of Justice with regard to section 201 "Bribery of Public 
Officers" and section 202, "Brioery of Witnesses."' It interposes no 
objection to section 205 having to do with claims and other matters 
affecting the Government. 

We suggest that section 206(2) (A) be modified in accx)rdance with 
the remarks we have made previously in regard to selling to the De- 
partment of Defense. 

We are fully in accord with the concept that a retired officer or any 
other employee of the Government should not successively act on two 
sides of a claim or transaction involving the Government and some 
non-Government interest. 

We feel, however, that the disqualifying relationship l>etween an 
individual and a particular proceeding which in the proposed statute 
includes any such matter "concerning which he had any responsibility" 
is undidy broad. It might very well be construed to include matters 
of which he had no personal knowledge or dealings, but it could l)e 
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said he had an overall responsibility since he was the head of the 
particular branch or burejiu concerned. 

With respect to proposed section 206 (2) (B), we feel that it would l)e 
unnecessary if section 206(2) (A) w^ere appropriately amended. 

We also feel that a matter in which the United States is a party 
directly or indirectly which involves a particular military department 
would lie an extremely difficult judgment to make in all cases. 

There is a tremendous turnover in civilian employment in the 
Government as a result of employees from private enterprise coming 
into Government service on a temporai'y basis. 

This is especially true, for instance, witli regard to stenognxi)!!^^ 
and secretaries, for whom there is a considerable demand outside of 
government. 

With the very extensive dealings that the Defense Department and 
other agencies have with private industry, it would seem that the 
prohibitions under section 207 of the bill would greatly narrow the 
opportunity for such persons to seek employment outside the (iovern- 
ment if they were precluded tliereafter ri'om rendering any assistance 
to anyone m connection with any subject matter concerning which 
they had any responsibility. 

We have had considerable difficulty in recruiting engineei-s and 
scientists which I might add has been recognized by Congre-ss, and 
alleviated to some degree by helpful legislation. 

Wlien such persons decide to leave government employ, that is 
scientists and engineers, almost invariably their likelihood of em- 
ployment would be with a company having a contract with the U.S. 
Government. 

Another group whicli the Defense Department as well as other 
agencies of government must recruit are- statutory appointees. 

Frequently these are men holding high positions hi successful and 
large business operations whicli frequently deal with the Government, 
These appointees hold positions of great importance in the Cxovern- 
ment and at times it is difficult to recruit them. They are appointed 
with full knowledge that their tenure will be a comparatively tempo- 
rai"y one, after which, as a rule, they will return to private enterprise. 

We suggest that careful consideration be given to exclude such 
appointees or such employees as we have indicated from any restric- 
tions that would preclu<^e their serving the Government in these 
important posts. 

Wo also feel that there is no need for any such re.strictions to those 
workei-s in the lower grades. 

The Department of Defense is opposed to H.R. 21.57. This is not 
to say that Ave are opposed to the very desirable objectiA^es that this 
bill is as we feel designed to attain. 

We feel, however, that these objectives as far as legislation is con- 
cerned should be restricted to a revision and cliirification of existing 
penal statutes. 

The area of conduct embraced in this bill, in our own opinion, 
should be restricted to appropriate administrative action. The De- 
fense Department is presently completing a directive which deals 
with many of the areas which are dealt with in this bill. Further- 
more, administrative powers are already in existence within the ex- 
ecutive branch which may compel discipline and, when justified, 
dismissal. 
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Control can be had also of contractors in that those who violate 
conflict-of-interest legislation as well as bribe, graft, and fraud laws 
may be debarred from doing business with the Government under 
existing regulations. 

^^Hiere Government transactions are found to have been the result 
of improper conduct amounting in reality to fraud upon the United 
States, authority exists for cancellation. 

We feel that additional legislative enactments wliich extend to the 
area of imprudent behavior might be deleterious to effective adminis- 
ration of laws which we believe are proper for pmiishment of crimes 
in this field. 

Finally, a word about H.R. 7556. It is the position of the Depart- 
ment of Defense that there should be no objection to a Government 
employee seeking a position with private industry while serving with 
the Government, providing liis efforts too do not involve actions which 
are collusive, fraudulent, or designed to favor a contractor to further 
his own interests. 

It is believed that present criminal statutes adequately cover these 
types of situations. The Defense Department would have no objec- 
tion to amending tlie criminal statutes to make it clear that the same 
standards should apply to a prosijective employer. 

However, we believe that enactment of H.R. 7556 could ix)ssibly re- 
sult in many employers refusing to engage former Federal employees 
during the 2 yeai-s following their Federal employment for rear of 
becoming subject to criminal prosecution in spite of any safeguards 
which they might establish. 

As this committee is imdoubtedly aware-, several other proposed 
bills seek to amend the same section of the law. One of these, H.R. 
2156, is before this committee; another, H.R. 9682 is pending before 
the House Armed Services Committee. 

In this connection, we are infonned that a very extensive reexami- 
nation of the entire area of conflicts of interests has recently been 
accomplished by tlie AascK-iation of the Bar of the City of New York. 

Undoubtedly a bill containing their findings will also be introduced 
in the Congress for its consideration. 

In closing, Mr. Chairman, and membere of the committee, I wish to 
emphasize the fact that the Defense Department is not taking a nega- 
tive position in the matter of legislation in this area. 

We are anxious that clarifying legislation of a uniform nature be 
enacted. 

We believe the general objectives of your committee are the same 
as those of the Defense Department and that is that clear, under- 
standable, reasonable laws be enacted which will guide the actions of 
our retired officers and former civilian employees of the Federal 
Government. 

This concludes my foiinal statement. 
(Mr. Jackson's preparexi statement appears at p. 142.) 
Mr. MALETZ. Mr. Jackson, have the present conflict of interest stat- 

utes, and I refer specifically to title 18, United States Code, sections 
281, 283, 284, and 434,1914 and title 5, Unit;ed States Code, section 99, 
ham|)ered the Defense Department in recruiting civilian personnel ? 

Mr. JACKSON. I do not believe that there is any general answer to 
that, sir.   I think there have been in.stances in which the possibility 
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of running afoul of one or another of those statutes has been a factor 
in the considei-ation of whether or not a person would come aboard. 

Mr. MALETZ. DO you know of any such case ? 
Mr. JACKSON. I have not been directly involved so that I can't speak 

from my own knowledge, but I know there liave been some instances. 
The only one in which 1 have been personally involved is when I was 
assistant genei-al counsel in the Office of the Secretaiy of Defense. 
A former meml)er of my staff i-esigned. We had to prepare for some 
congressional hearings, and he was a verjr competent and very bril- 
liant attorney who liad worked on the original bill, and I wanted him 
to come biick on a temjwraiy basis and give me his assistance because 
he was familiar with it. He said that he didn't w-ant to start the 
statute running again that would preclude him or limit him for a cer- 
tain period of time as an attorney and a former employee. That is 
the only instance I know of personally, sir. 

Mr. JkLvLETZ. Is it the position of the Department that the conflict 
of interest statutes which I have specitiexl need to be revised and 
amended and strengthened ^ 

Mr. JACKBON. I wouldn't presume offhand to cover all of those that 
you mentioned, but it is definitely the position of tiie Defense I^part,- 
ment that there should be clarification of '2HI and 28^. As to their 
being strengthened, I think a clarification would strengthen them. 

Mr. MAI-ETZ. Is it the position of the Department that more ef- 
fective enforcement would be as.sure,d by emphasizing administi-ative 
ratlier thsui the criminal sanctions in present law ? 

Mr. JACKSON. This is really a quastion which I presume those who 
are officially in the legal field could answer. I would say that it has 
been ])ointed out that under the present laws there is what has been 
regiirded as a jiaucity of prosecutions under the penal laws, and a 
leaning rather toward the administrative. The reason for that I 
wouldn't presume to say. I do know that there is in the statutes I 
liave mentioned even in llie Defense Department a difference of opin- 
ion of inteipretation between the sers'ices as to its applicability from 
the penal standpoint. 

Mr. MALETZ. That would indicate the necessity, would it not, of 
clarifying existing law? 

Mr. JAC^KSON. Yes, sir; and we so re<;ommend. 
Mr. MAI.ETZ. Would you recommend relaxing present criminal 

sanctions? 
Mr. JACKSON. I am not sure that I would want to answer what 

would constitute i-elaxing. 
Mr. MALETZ. Making the penalties less severe. 
Mr. .IACKSON. NO, sir. We are not sugge.sting that the penalties 

be maile less severe. 
Mr. MAF.ETZ. DO I midei-stand that in essence the Department of 

Defense takes tlie position that it favors H.R. 2156 with amend- 
ments, but oppfjses H.R. '2157?    Is that the gist of your testimony? 

Mr. JACKSON. 1 think that is a fair statement, yes. We emphasize 
with amendments, and I think otherwise that is a goo<l  

Mr. MAI.F.TZ. DO you think it would be desirable for the Congress 
to enact a code of ethics which would be binding on all the executive 
agencies? 
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Mr. JACKSON. Well, as I have indicated in my statement, whereas 
the objectives of tlie code of ethics are thoroughly consonant in most 
instances with the Defense Department, we feel that it is contraindi- 
cated to enact them into statutory  

Mr. AL^LETz. It is what, sir? 
Mr. JACKSON. It is not indicated to put them into statutory pro- 

visions as the bill pi-oposes, and 1 have indicated that we are doing 
in the Defense Department by administrative action what is tanta- 
mount to a requirement of proper conduct in many of these areas. 

Mr. MALETZ. On page 2 of its report on H.R. 2156, and the report 
is dated February 17, 1960, the Department of Defense has stated, 
and I quote: 

"In the absence of any specific authorization, it would be criminal 
for any person on behalf of any univei-sity to bestow an honorary 
degree of doctor of laws upon the Secretary of State in recognition 
of service to the Nation." 

Would you tell the committee what provision or provisions of H.R. 
2156 your department is referring to ? 

Mr. JACKSON. Will you bear with me a moment, please? 
Mr. MALETZ. Yes, indeed. 
Mr. JACKSON. Would you want to pass that question ? This letter 

is from the general counsel. 
Mr. MALETZ. Yes; the report was signed by the general counsel. 
Mr. JACKSON. His representative will find the language that was 

referred to. I will appreciate it if you would afford him some time, 
sir.    Are there further questions that you want to ask ? 

Mr. MALETZ. Is he going to answer the question ? 
Mr. JACKSON. I was requesting that you afford him time to look 

up the language that would apply there. 
Mr. MALETZ. We have a series of (luestions based on the answer to 

this particular quastion. 
Mr. KooERS. May I ask Commissioner Jackson, in your analysis 

of H.R. 7556 the question ari.ses as to whether it says on the first page 
at line 8: 
Offer or promise to employ any person who as an employee of the Federal 
Government at any time in a 2-year period prior to termination of his Federal 
employment • • •. 

Would you consider tliat retired officei-s were employees of the Fed- 
eral Government under that section, or if they were, what effect it 
would have ? 

Mr. JACKSON. We had frankly, in view of the express use of retired 
officers vis-a-vis employees in other parts of the bill considered that 
this was directed toward civilian employees rather tliau retired 
officers. 

Mr. ROGERS. But if there was any doubt and the doubt might arise 
as to whether they were actually employees, what would oe your 
position? 

Mr. JACKSON. I think it would be the same, sir, as our position with 
respect to civilians, as I have indicated it. 

Mr. RocERS. Would it necessarily follow? For example, if an 
officer had been on dutj' in the procurement division as it relates to 
airplanes, upon retirement would he be proliibited then from being 
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employed by an airplane company which may be doing business with 
the Federal Government ? 

Mr. JACKSON. We hadn't in our thinking on this bill differentiated 
between even the civilian who was in procurement rather than non- 
procurement, so my answer would be that tliis in itself would not in 
my opinion necessarily preclude his taking employment even though 
he did have discussion with the representative of his company prior 
to his leaving. 

We think the gravamen of the thing is that, if tiiere is any indica- 
tion that such a discussion of a promised job was designed either by the 
employer in suggesting it, or by the emi)loyee (or the officer if it in- 
cludes him) to give a favorable consideration to the procurement 
procedure, we think there it should he. dealt with as a penal oft'ense. 
But it is really almost  

Mr. RoGEKs. Tliat would be in the nature of a bribe on the face of 
it. 

Mr. JAOKSON. Yes, sir. 
Mr. R(XJERS. And the objective of H.R. 7556 is to get at those in- 

stancas where an individual employed in the department subsequently 
leaves and goes over and becomes employed by the A corporation and 
3 days later the A corporation turns up with a $50 million contract 
right out of the department where he was employed. 

Now there are instances in the Defense Depai'tment that we know 
of that that has been done. 

Mr. JAOKSON. T would say obviously this might give rise to some 
considerations as to whether there is a relation between the emploj'- 
ment and the issuing of the contract and it might bear investigation. 

All I am saying, sir, is that in the absence of any malfeasance or 
any collusiveness on the part, of an officer or civilian on active duty, 
the mere fact that subsequently he works with a company or a con- 
tractor who is doing business with the Defense Department in and 
of itself, we feel,   liould not constitute a crime. 

Mr. RoGBajs. Hence the inhibition that is set forth here in H.R, 
755fi which makes it a crime you think would be wrong? 

Mr. JACKSON. Yes, sir. We think it would be wrong as prescribed, 
and as I have indicated  

Mr. RoGKRs. How are you going to control the situation when we 
know and at least the reports are that any number of people employed 
in the Defense Depaitment, particularly officers who retire, which 
associate themselves with companies which either have contracts or 
get them fi-om the Defense Departmeirt. 

How do you pro])ose to control this type of situation to see that 
influence isn't used? 

Mr. JACKSON. Oli, yes; we agree that steps should be taken to pre- 
clude any such influence. Our opposition to this bill isn't a recom- 
mendation that there will be no prohibitions against influence of 
sales, and that is why we have recommended a 2-year period in which 
any retired officer will be precluded from any actions which are di- 
rected toward affecting a contract or selling as we have defined it, 
and we think ratlier restrictively here as I have indicated. 

Mr. RociBRs. That has reference to H.R. 9682, better known as the 
Hebert bill. 

Mr. JACKSON. If I may say, sir, this is not what the Hebert com- 
mittee recommended.   This is our position as given to the Hebert 
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committee and which we think is sound, and we are proposing it here, 
sir. 

Mr. MALETZ. NOW, Mr. Chairman, so that the record may be clear, 
I will repeat the question, Mr. Kirby was preparing to answer. 

On page 2 of its report on II.R. 2156 dated Februaiy 17, 1960, the 
Department of Defense lias stated: 

In the absence of any spet-ific iiutliorizntion it would be criminal for any 
person on behalf of any university to bestow an honorary degree of doctor of 
laws upon the Secretary of State in recognition of service to the Nation. 

The ([uestion Avas Avliether Mr. Jackson or his associates would tell 
the committee what provision or provisions of II.R. 2156 the De- 
partment is referring to. 

Mr. KiRBY. On that, sir, we believe that the very broad language of 
section 201 in the definition of what constitutes a bribe, where it re- 
fers to an honorarium could possibly cover such a situation. 

Mr. MALETZ. Could you tell the committee whether the same result 
could not be infeiTed under present section 201 of existing law? 

Mr. KIRBY. As to whether it could be inferred under the present 
section I could not definitely say. We believe that the language here 
though  

Mr. MALETZ. Are you objecting to the use of the word "hono- 
rarium" ? 

Is that the objection ? 
Mr. KIRBY. Not specifically, no, sir. 
Mr. MALETZ. Well, what specifically ? 
Mr. KIRBY. We are objecting to what we consider broad general 

language in the bill in certain points. Now as to that, in our letter we 
have said we would defer to the Department of Justice, because we 
felt that the Department would be responsible for handling any pros- 
ecutions under  

Mr. MALETZ. Would the term "money or other thing of value" be 
too broad in the %new of the Department ? 

Mr. KIRBY. Well, sir, this being a criminal statute, I believe it should 
in all instances be as specific as possible in its language. 

Mr. MALETZ. In other words, the term "or other thing of value" 
would be to broad, would it not, in your view ? 

Mr. KIRBY. Yes. 
Mr. MALETZ. Are you familiar with the fact that section 201 for a 

great number of years has had the clause incorporated therein "who- 
ever promises, offers, or gives any money or thing of value"? 

Mr. KIRBY. Yes, sir, I am, but again  
Mr. MALETZ. Have you ever made objection to that provision of 201 

on the basis that it is too broad ? 
Mr. KIRBY. We have never had occasion to, sir, to my knowledge. 
Mr. MALETZ. Have you ever recommended relaxation of section 201 

on the basis that the term "other thing of value" is to broad ? 
Mr. KIRBY. AS far as the Department of Defense is concerned, sir, 

not to my knowledge, but I would say again on that we would wish to 
defer to the Department of Justice. 

Mr. MALETZ. Have you ever informed any conmiittee of Congress 
that under present section 201 it would be criminal for any person or 
university to bestow an honorary degree on the Secretary of State ? 

Mr. KIRBY. Not to my knowledge. 
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Mr. MALETZ. YOU haven't ? 
Mr. KiRBY. Xo, sir. 
Mr. MALETZ. And tliat result would follow, would it not, if you 

are correct under present section 201 ? 
Mr. KiRBY. That is correct. 
Mr. MALETZ. Do you know of any prosecution by the Departjnent 

of Justice in a situation such as that you have mentioned^ 
Mr. MALETZ. What was the pur{K)se then of indicating that this 

co<iiiicat.ion of section 201 might have tliis dire i-esult ? 
Mr. KiRBY. Well, in oui- general considerations, sir, we were look- 

ing on the proj)osed codification on an overall basis and to certain 
language tliat we did consider to be very broad and general in its 
scope, and in this instance we were citing what we considered to be 
some possible interpi-etations of language because of its broad genei-al 
nature. 

Again U> go back and repeat though, we did not attempt nor did 
we feel it proj>er for our Department to go into this at great length, 
because we thougiit that this resixmsibility would be that of the De- 
partment of Justice, so we defeiTed to them. 

Mr. MALETZ. When you made your analysis of section 201, of H.R. 
2156, did you nialie that analysis in light of existing la w ? 

Mr. KiRBY. We considei-ed existing livw, yes, sir. 
Mr. M.VLETZ. And did you consider that existing law would bring 

about the rather horrendous result you foresee for II.R. 2156? 
Mr. KiRBY. Yes, but we of com-se wei"e called upon now to com- 

ment. We have not commented before, to my knowledge. We were 
jast pointing this out as a possible instance of what we considered in 
certain portions of this proposed bill to be broad general language. 

Mr. MALETZ. Then you feel that section 201 of existing law is too 
sweeping, do you not, by virtue of tiie fact that it applies to money 
or other thing of value ? 

Mr. KiRBY. It could possibly be; yes. 
Mr. MALETZ. In other words, you would favor revision of present 

section 201 to relax its severity? 
Mr. KiRBY. Well, as Mr. Jackson has said, we wouldn't suggest or 

reconunend to this committee the relaxation of any of the criminal 
laws. We feel that they are all very pertinent, but we do feel ajid 
have recommendecl a clarification of any words that we feel would 
cause us trouble. 

Mr. MALETZ. You object to the bi'oadness of the term "thing of 
value," is that con-ect ? 

Mr. KiRBY. I believe that tliat term "thing of value" could in a sit- 
uation where that thing of value was very incidental, be subject to 
some question. 

Mr. ML\LETZ. And I think you have indicated  
Mr. KiRBY. If I might go one step further in tlie language, carry- 

ing on beyond tiie word "lionorarium" that we spoke of, we find "ad- 
vantage and benefit." Sucli words as these would also be what we 
would consider to be unclear and possibly words that could subject 
the Department of Justice to some difficulty in liandling a criminal 
prosecution under it. 

But again as we have sjiid, for that we would prefer to defer to 
tliat department that is responsible. 
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Mr. ALvLETZ. If you did wmit to defer to tlie Department of Jus- 
tice on this point, wlmt was the occasion then for presenting this 
si)ecific example, esjjecially since it would be equally applicable under 
present law ? 

Mr. KiRBY. Well, only as I have said, to point out what we thought 
would be a possible construction of the language as it is there. 

Mr. iLvLETz. Now, let's tsilk about possible construction for a 
moment. 

You are familiar I take it with section 434 of title 18, United 
States Code ? 

Mr. KiKBT. Yes, I am. 
Mr. MALETZ. Is it not correct that \mder present section 434, which 

has been on the statute books for a number of years, a person with a 
?ecuniai-y interest in a private business entity would oe prohibited 

rom repre.senting the Grovernment in transacting business with that 
entity ? 

Mr. KiKBY. Yes, sir; that is correct. 
Mr. M.\LETZ. Up to this point has the Department of Defense ever 

advocated changing that cnniinal provision? 
Mr. KiRBY". Not to my knowledge. 
Mr. ALvLETz. Yet is it not a fact that, imder present section 434, a 

Govenmient employee who owns but one share of stock in a mammoth 
corporation woidd be in violation of this criminal sanction, should 
he transact any business with that corporation on behalf of the 
Govenmient? 

Mr. KiRBY". Technically that is correct; yes, sir. 
Mr. MALETZ. Now do you know of any instance since section 434 

has been in the code where there has been any prosecution in a case 
such as that which I have mentioned? 

Mr. KiRBY. I do not. 
Mr. ME/VDER. Mr. Chairman, I would like to ask a few questions of 

counsel on phraseology as soon as you are finished with this point. 
Mr. iLuLETz. Yes. In other words, isn't it correct that with respect 

to many criminal statutes, it is possible to state hypothetical situations 
which could conceivably lead to absurd results? 

Mr. KiRBY. No, sir; I wouldn't want to go all out with you on 
that to agree. 

Mr. AIALETZ. Not all out, but aren't there a number of criminal 
statutes where you can develop hypothetical situations which might 
lead to absurd results ? 

Mr. KiRBY'. That is quite possible, yes. 
Mr. MALETZ. We have mentioned two this morning, have we not? 
Mr. KiRBY. That is correct. 
Mr. MALETZ. One under present section 201, the bribery statute, 

and one imder section 434, isn't that correct? 
Mr. KiRBY". That is correxst.    Of coui-se now that  
Mr. MALETZ. Now was it your piu'pose in mentioning this example 

to seek to cast some cloud on present H.R. 2ir)6 ? 
Mr. KiRBY-. Our purpose certainly was not an effort to cast a cloud 

on H.R. 2156. Our pui-pose, as we have said, I believe, was that we 
rex^ommend and recognize that this section of the criminal code does 
need clarification. It needs it, we recognize in our own department, 
because of differences of interpretation that have been put on it by 
our own legal officere. 
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We believ^e that the maximum of clarity in any revision of this 
section is essential to avoid sucli situations in our own department. 

Mr. ALiLETZ. And for how lonp  
Mr. KiRBY. That is, anytliing that we ssvid or do say is merely to 

attempt to be helpful and constructive and to make any general 
recommendations tliat we feel in order, to make specific i-ecommenda- 
tions insofar as they would tit our Department, the pei-sonnel of our 
Department, but af;;ain, as we have said, for teclinical language we 
defer to the Department of Justice. 

Mr. MALETZ. This lias been a thorny problem with the Department 
of Defense for a number of years has it not, this conflict-of-interest 
problem and particularly the conflict-of-interest statutes? 

Mr. KiRBY. I don't know as to your description, sir, of a thorny 
problem.    We have had jii-oblems in connection witli it. 

Mr. ]VL\LETZ. The problem of interpretation of the conflict-of- 
intere,st statutes has been a matter of some concern to the Department 
of Defense for some years, has it not ? 

Mr. KiRBY. That is correct: yes, sir. 
Mr. MALETZ. As a matter of fact, if I recall correctly, several years 

ago a Mr. Brown of the Department of Defense prepared an ex- 
tensive memorandum pointing out some of the confusions in the pres- 
ent conflict-of-interest statutes, is that right? 

Mr. KiRBY. Yes, I am aware of that memorandum. 
Mr. ALvLETZ. There have been other memoi-andums in the Depart- 

ment of Defense concerning problems presented by present conflict- 
of-interest stiitutes, is that correct? 

Mr. KiRBY. Yes, sir. 
Mr. MALETZ. NOW in all this time has the Department of Defense 

ever suggested to Congress a comprehensive revision of the conflict- 
of-interest statutes so that there could be clarification of some of the 
problems suggested in the various intradepartmental memorandums? 

Mr. KiRBY. To my knowledge the Department of Defense has not 
Mr. MALETZ. Can you explain why not? 
Mr. KiRBY. Well, I would say—and again I hate to repeat myself 

as I iiave time and time again—I believe that we do feel that the 
criminal code and the criminal statutes are within the province of 
the Attorney General, and while many of our discussions on contro- 
versial points and problems we have trouble with may at times be 
discussed with that office, I am not in a position to say what was 
the thinking of the Department of Defense as a whole, but my own 
thinking would be that we would look to the Department of justice 
to come forward with these recommendations. 

Mr. MAI-JITZ. Have you ever taken this matter up with the Depart- 
ment of Justice and suggested that it recommend a comprehensive 
revision of the conflict-of-interest statutes? 

Mr. KiRBY. Personally I have not. 
Mr. MALETZ. Do you know of anybody in the Department of De- 

fense who has taken that matter up with the Attorney General? 
Mr. KiRBY. I wouldn't be in a position to answer your question 

specifically, to name a person or an instance, so I am unable to answer. 
Mr. MALETZ. Let me put it this way. Has the Department of De- 

fense officially—these conflict-of-interest statutes have been on the 
books for a long time—has the Department of Defense officially rec- 
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ommended to the Attorney General that he submit to Congress a 
proposed revision of tixe conflict-of-interest statutory structure? 

Mr. KiRBY. I do not know. 
Mr. ALvLETZ. Do you know, Mr. Jackson ? 
ilr. JACKSON. Not to my knowledge. I would like to say if I may 

that the procedure in the executive departments which would be fol- 
lowed would be the Department of Justice proposing these statutes, 
they would be given to the Department of Defense and other agencies 
to elicit their comment. 

But Mr. Kirby is quite right. The initiative of a revision of these 
particular statutes would fall within the purview of the Attorney 
General's office. 

I am certain that there have been discussions between legal officials 
in the Department of Defense and the Attorney General's office 
concerning specific instances that may arise. Personally I don't know 
the individuals involved, but I am sure it has occurred. 

Mr. MvLETz. But the Department of Defense has never taken, I 
gather, an official position vis-a-vis the Department of Justice with 
respect to a comprehensive revision of the conflict-of-interest 
statutes ? 

Mr. JACKSON. I wouldn't go on record to say it has never happened 
because I don't have sufficient knowledge to say that. All I can say 
is that there haAe been I am certain in specific instances. I think 
that undoubtedly when Mr. Brown wrote his analysis of the 
statutes  

Mr. MAIJETZ. When was that, do you recall ? 
Mr. JACKSON. It must be 5 years ago I would say approximately. I 

recall at the time that he or his superior may have had discussions, but 
the initiation of action would necessarj- come from the Department 
of Justice. 

Mr. MALETZ. And liave you l^een with the Department of Defense 
for those past 5 years? 

Mr. JACKSON. Yes, sir. 
Mr. MALETZ. HOW long have you Iieen with the Department of 

Defense? 
Mr. JACKSON. Nearly 10 years. 
Mr. MAU-TZ. During the past 10 years do you recall the Depait- 

ment of Defense having at any time taken an official position with 
the Department of -histice that the Attorney General should recom- 
mend to the Congress a revision of the cx)nflict-of-interest statutes? 

Mr. JACKSON. I know of no official position that was taken, and 
again I would say that I don't know that an official position should 
be initiated from the Department of Defense to revise these conflict- 
of-interest statutes. 

Mr. MALKTZ. YOU pointed out, I believe, that the Department 
of Defense employs more than half of the civilian employees in the 
executive branch of the Government, and I think j'ou have also 
l>ointed out that the conflict-of-interest problem is a matter of con- 
cern toyour Department. 

Mr. JACKSON. That is correct. 
Mr. MALETZ. XOW, that being the case, wouldn't it be logical to as- 

sume that tlie Department might, during the past 10 j'ears, have made 
IW28»—80 9 
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recommendations to the Attorney Greneral with respect to revision 
of tlie conflict-of-interest statutes? 

Mr. JACKSON. I tliink that is altogether possible; yes, sir. 
Mr. MALETZ. But that did not happen ? 
Mr. JACKSON. I didn't sav it didn t.   I have no knowledge of it. 
Mr. ROGERS. Mr. Meader ? 
Mr. MEADER. IS it Mr. Kirby ? 
Mr. KiRBT. Yes, sir. 
Mr. MEADER. I would like to ask just a little bit about your back- 

ground in the Defense Department and your legal background. How 
long have you lieen there ?   You are now in the counsel's office ? 

Mr. KiRBT. I am in the General Counsel's office of the Department 
of Defense. 

Mr. MEADER. And how long have you been there ? 
Mr. KIRBY. I have been in that Office for about a year and a half. 
Mr. MEADER. Where were you before that ? 
Mr. KIRBY. I was with the Army Judge Advocate General for about 

2 years. 
Mr. MEADER. I am concerned about the phraseology, whether some 

of the phraseologj' is good, and I would like to direct your attention 
to a definition of bribe in section 201. 

I didn't see any comment in Mr. Jackson's statement, and I would 
like to start out by quoting from Black's Law Dictionary defining 
bribery: 

Bribe: Anything of vnlvie: any j;ift. advantage, or mnoliiment, any price, 
reward, or favor. State v. Douglas, 70 S.D. 203, 16 N.W. 2d 489, 496. Any 
money, goo<ls right in action, property, thing of value, or any preferment, advan- 
tage, privilege, or emolument, or any promise or undertaking to give any, asked, 
given, or accepted, with a corrupt intent to induce or influence action, vote, or 
opinion of person in anv public i>r official caiwicity. People v. Van He Carr, 87 
App. Div. 386, 84 N.Y.S. 461 ; People v. Ward, 110 Col. 309, 42 p. 894; Waiiamt r. 
State, 188 Ind. 283. 123 N.E. 209. 213 It is a gift not neces-sarily of pecuniary 
value, bestowetl to influence the conduct of the receiver, and must be of sub- 
stantial value to him.    People v. Jlyde, 156 App. Dlv. 618, 141 N.Y.S. 1080, 1098. 

Payment of corporation funds by director and executive officer of the corpora- 
tion to officials of labor union to prevent ruinous strikes which union officials 
were under no legal duty to call as "bribe." Horntitein v. Paramount Pictnret, 
Sup. 37 N.Y.S. 2d 404, 412. 

But I notice that tlie definition of bribe in section 201 just descril)es 
a lot of things, and I think probably all of them could come under 
the heading of a thing of value. But it doesn't have any element of 
purpose of influencing official action. Do you have any comment 
about whether or not a definition of the term "bribe" should include 
the element of influencing official action ? 

Mr. KIRBY. I feel that yoiir question, sir, as to the definition of 
what constitutes bribe or those items that might represent a bribe are 
subject to description as has been done in 201. 

Mr. MEADER. But isn't a necessary element of the term "bribe" the 
influencing of official action? 

Mr. KraBY. Yes, sir. 
Mr. MEADER. AVouldn't you think the definition was somewhat defi- 

cient in just listing a lot of items that might all of them come under 
the heading of a thing of value without any reference to the element 
of influencing official action? I am speaking now simply as a matter 
of legal draftnianship and a.sking for your comment as a lawyer. 
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Mr. KiRBY. Yes, 1 believe that it could be linked together into one 
definition, j'es. 

Mr. MEADER. DO you think a definition of bribe which omitted the 
element of influencing official action would be a good definition of the 
term "bribe"? 

Mr. KiKBY. No, sir, I do not. 
Mr. MEADER. Now you seem to complain that the phrase "anything 

of value" was too broad when it was related to bribery, and yet that 
seems to be the established connnon law word of art. Do you have 
any comment on that? 

Mr. KiKBY. My comment would only go, sir, to say that when the 
common law "anything of value'" was broatlened out to make the many 
specific suggestions contained here in the proposed definition, it does 
raise question as to something mentioned or not mentioned or how 
far the something mentioned could be construed as going. 

Mr. MEADER. Of course, the phrase in the definition in section 201 of 
H.R. 215() saj's "without limiting the generality of the foregoing" and 
then mentions a lot of specific items, emoluments, profits, commis- 
sions, loans, honorariums, and so on, which would seem to indicate 
that those things specifically named did not broaden the generality of 
the phrase "other thing of value," "money or other thing of value." 

Mr. KiRBY. Yes; I would agree with that. 
Mr. MEADER. In the light of not just Federal law, which section 201 

as it now exists of title 18, United States Code, says, "AVhoever jjrom- 
ises, offers or gives any money or thing of value"—in other woi-ds, 
existing law uses the term "thing of value." The Federal law does and 
apparently the common law regards anything of value as being an 
appropriate description of the subject matter of a bril)e. 

Mr. KiRBY. Yes, sir. 
Mr. MEADER. I don't see why you should complaint about that. 

That isn't anything new. 
Mr. KTRBY. AVe were only offering as a suggestion that when you do 

point out specific items in a proposed definition, they may sometimes 
be subject to the raising of a question as to whether or not an unnamed 
item would be included within a definition. 

Mr. MEADER. In other words, your siiggestion is that those si>ecific 
items be stricken, and we just rely upon money or other thing of value 
and leave it there the way the law is now. 

Mr. KiRBY. We believe that that would be adequate; yes, sir. 
Mr. MEADER. XOW I would like to direct yoin- attention to page 3 

of H.R. 21.')(> and ask you whether you have given any attention to the 
definition of "official act." and particularly to the phrases following 
the word "trust or profit'' on page 9; I mean line 9, j)age 3. 

Mr. KiRBY. I'm sorry, sir.   Woidd you lepeat that ? 
I was using a copy of the companion bill 1900, but the lines are 

numbered differently on it. 
Mr. MEADER. I can find it for you in H.R. 1900. It is identical legis- 

lation. I believe. There it is, page 3, line 11, commencing at the 
beginning of line 11. 

Perhaps the thing to do is to read this because it strikes me that the 
matter commencing on line 11, page 3 and on the remaining lines in 
that paragraph is out of place and does not contribute anything but 
confusion to the definition of "official act." 
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Tlie whole phrase reads as follows, coniineiiciHC on line 5, page 3 
ofH.R.1900: 

"OflBcial act" means any decision, judgment, verdict, recommendation, action, 
inaction, vote, abstention, attention, or neglect by a public official on any ques- 
tion, matter, cause, suit, proceeding or controversy, which may at any time be 
pending, or which may by law be brought before such public official in his 
official capacity, or in his place of trust or profit. 

It seems to me tlie definition ought to end right there but it goes 
on to say— 
or his commission, aid in committing, collusion in, or allowance or facilitation 
of any fraud on the United States, or commission or omission of any act in 
violation of his lawful duty. 

What is being defined is "official act." Why do we go on to say "of 
any fraud on the United States" i That doesn't seem to me to be an 
official act. I would appreciate your comment on those phrases com- 
mencing on line 11, page 3 and following. 

Don't you agree with me that they do not properly add anything 
to the definition of an "official act," but they tend to confuse it be- 
cause it brings in some idea of wrongdoing hi comiection with an 
official act? 

Mr. KiRBT. Yes, sir, I agree with you. I think that the particular 
reference you have made does that, and of course, as we have said, in 
Mr. Jackson's statement and in our report, that we believe certain 
language of the proposed bill is broad and general, and does need 
further study and clarification. 

Mr. MEADKR. Have you pointed out specifically what pliraseology 
is objectionable and why ? 

Mr. KiKBr. No, sir. We haven't done that because we said that aa 
to that we would defer to the position of the Department of Justice. 

We went into those sections of the proposed bill that would par- 
ticularly affect the personnel, retired officers or civilians of our de- 
partment, and we were maintaining the same position wluch we had 
taken on the companion legislation before the Armed Services Com- 
mittee that in certain respects was the same. 

We did not go into a technical analysis of this particular chapter 
of the criminal code because we thouglit we should and preferred to 
leave that to the Department of Justice and the Attorney General. 

Mr. MEADER. Let me say that I regard this committee's, and each 
member of the committee's, obligation in consideration of legislation 
of this kind to make the language, particularly with respect to crim- 
inal laws, as clear and unambiguous as possible. 

I think we have, particularly on the Judiciarj' Committee, as law- 
yers an obligation to do our best to state tlie law as clearly and uniun- 
biguously as we can, and I think as an attorney of the Defense Depart- 
ment who will have some responsibility with respect to rlie reference 
perhaps to the Attorney General of viohitions of criminal statutes 
that come to your attention, you should also be concerned with the 
proper phra.seologv of a criminal statute concerning wliich you, or 
vour successors, will iiave some responsibility in the future. I am a 
little bit surprised to have you sav that you don't take an interest in 
the phniseology, tiiat you are going to leave that all to the Ju.stice 
Department. 
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I am not sxire whether we are going to have the benefit of tlie legal 
skill of the Justice Department in considering this legislation. They 
apparently haven't displayed any interest in coming before this com- 
mitte-e up to the present time, so I am trj'ing to ask you as a lawyer to 
comment upon the proper phraseology of tliis legislation, because, if 
we do somethhig, 1 would liie to see it well done. 

Mr. KiRBY. Mr. Meader, I certainly agree with your statement as to 
the need for tlie law to be clear and unambiguous, particularly the 
criminal law. I don't want to be misuuderetood to say that we were 
not ooncerneti with this. But if, as you say, there is question as to 
whether the Department of Justice will or will not appear before your 
committee, tlien ceitainly our suggestion that we propose to defer to 
them was in error, and I believe if we could have additional time, we 
would go into the bill as you suggest from this angle. 

Mi-. MEAIMCR. Mr. Chairman, 1 would like to suggest that the com- 
mittee request the counsel's office of the Defense Department to go 
through this legislation with a line tooth comb ajid cull out any unfor- 
tunate phraseology or where the phraseology can be made more 
definite and certain to make specific suggestions on how the lajiguage 
can be tightened up. 

Mr. RcKiERs. That is a good suggestion. Have yoiu any idea how 
long it would take your department, Mr. Kirby, to submit aji analysis, 
sir? 

Mr. KiBBi-. If the committee—I would lik« to ask for at lea^ a 
week. 

Mr. ROGERS. That would be perfectly all right. If it takes a little 
more time, say 2 weeks, just so we get it and get it in this record. 

Mr. KrasT. Very good, sir. In other words, you would like a pro- 
posed redraft of the bill, taking out or making any corrections of 
language that we would deem to be necessary or appropriate or 
clarifying. 

Mr. ROGERS. That's right. It may from our standpoint as well as 
your standpoint be effective in your being able to determine what is in 
tlie best interests of your department—both employees and the Depart- 
ment it.self, if you try to defhie what this word "bribery" should 
constitute. 

Mr. MEADER. I think if they went through the bill, section by sec- 
tion, referred to page, line, the objectionable phraseology and the sug- 
gested alternate phraseology that you think would improve the bill 
and make it more specific and underetandable. 

Mr. KiRBT. Yes, we will be glad to do that. 
Mr. MEADER. With the reasons, with an explanation as to the rea- 

sons for the objection and the i-easons for your belief that the sug- 
gested substitute phraseology is preferable. 

Mr. KiRBT. Very good. 
Mr. ROGERS. Mr. Peet? 
Mr. PEET. Mr. Jackson, I would like to ask one or two questions 

involving section 207 of the bill 2156. Beginning on line 11 that pro- 
vision reads, and I am going to quote a breakdown of that provision: 

Whoever having been employed In any agency of the United States • • • 
after the time when such employment or service has censed • * • aids or assists 
anyone In connection with any * • • contract • • * In which the United States 
Is * • * directly or indirectly interested involving any subject matter concern- 
ing which he had any responsibility while so employed • • • 
would be subject to prosecution. 
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I would like to pose a question to you of a general nature. Dr. T. 
Keith Glennan is liead of the National Aeronautics and Space Admin- 
istration. He came to the Government from Case Institute. Case 
Institute undertakes studies for the Government in exotic fields of 
science and technology'. As head of NASA, Dr. Glennan would have 
"responsibility" in this field of science and technology as it applies 
to civilian missions in the space field. 

Do you believe, under the wording of this proposal, that an indi- 
vidual such as Dr. Glennan could return to Case Institute after the 
termination of his Government employment and not be subject to 
prosecution under its provisions if enacted into law ? 

Mr. JACKSOX. I would think it highly unlikely that he would under 
the verbiage as set forth in this proposal. 

Mr. PEET. DO you believe if Dr. Glennan were confronted with 
such a provision before he came to Government, that he would be 
likely to accept a Government position as long as such an inhibition 
were on the books ? We are speaking purely hypothetically. I don't 
mean to have you speaking for Dr. Griennan. 

Mr. JACKSON. I appreciate that because I would be quite hesitant 
to try to interpret what his views or motives might be. But I would 
say generally if this language were on the books in a situation like 
that the individual concerned might well be inhibited from coming 
into Government service, if this were law. 

Mr. PEET. NOW proceeding down to line 21 on page 10, it reads: 
Whoever, having been so employed— 

in the Government— 
within 2 years after his last employment • • • aids or assists anyone in con- 
nection with any » • • contract * • • in which the United States is * * • 
directly or indirectly interested— 

and— 
which involves any agency in which he was so employed— 

shall be subject to prosecution. 
In such a situation, do you believe it is conceivable that a scientist 

or technician working on a rocket project, with a skill in an exotic 
field, might be subject to prosecution if he returned to civilian life and 
went to work for one of the rocket companies, rocket or missile com- 
panies, who were working in the particular fields that his Government 
work was concerned with ? 

Mr. JACKSON. If the rocket compan}' were involved in the agency 
in which he was engaged I would say yes. 

Mr. PEET. Since we have only two agencies involved in rocketry, it 
is likely one or the other might be involved in such a contract. 

Mr. JACKSON. That is true. 
MT. PEET. NOW may I address one question to Mr. Kirby ? 
Mr. Kirby, as a lawyer, if a client came to yon and asked for advice 

as to whether or not he should come into Government in the first place, 
because of fears of possible violations of conflict-of-interest statutes 
upon leaving Government and returning to his former ci\nlian em- 
ployment, would you be content to ad /ise him that he should have no 
worries over prosecution even though a clear violation of statutes 
would exist, if the Attorney General, as a matter of policy, was not 
prosecuting in such cases ? 
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Mr. KiBBT. No, sir; I would not. 
Mr. PEET. I have no further questions. 
Mr. MALETZ. On that last point, Mr. Chairman, I think we discussed 

previously the situation under present section 434 where a Govern- 
ment employee who owns one share of stock say in General Motors 
•would, on pain of criminal prosecution, be precluded from acting in 
any capacity with respect to transacting business with General Motors. 
Do you recall that discussion ? 

Mr. KiRBY. Yes; I do. 
Mr. MALETZ. YOU have not as I understand it recommended any 

change at least in the past 10 years, in the severity of that section, 
have you ? 

Mr. KiRBY. I have not; no, sir. 
Mr. MALETZ. Nor has the Defense Department? 
Mr. KiRBY. I would not have knowledge of that. 
Mr. MALETZ. In view of your answer to Mr. Peet's question, why 

haven't you recommended a change? 
Mr. KiRBY. You asked for the Defense Department, sir, and my 

answer to that is I don't know. I personally have not been in a 
position to recommend to the Department of Justice. 

Mr. MALETZ. Have your superiors recommended a change? 
Mr. KiRBY. Did you say have they ? 
Mr. MALirrz. Yes. 
Mr. KiRBY. I don't know. 
Mr. MALETZ. Mr. Jackson, do you know ? 
Mr. JACKSON. I am a little confused as to what we are discussing. 

Was the question directed to the current law ? 
Mr. MALETZ. We are talking about section 434 specifically. 
Mr. PEET. If I may interject here I was addressing the questions 

to the enactment of 2156. 
Mr. JACKSON. That is what I thought. 
Mr. PEET. I think Mr. Maletz has reference to the laws presently 

on the books. 
Mr. MALETZ. Exactly. 
Mr. JACKSON. There is where I am a little confused as to whether 

Mr. Kirby's answer was in the framework of the question referable 
to the proposed amendment or the present law and I thought it was 
the former. 

Mr. MAIJETZ. I think the record is probably clear as it is and I will 
not press these questions any further. 

Mr. HARKINS. Mr. Jackson, I would like to clarify your testimony 
on page 5 of your statement with reference to section 207 of bill H.R. 
2156. Am I correct in assuming that your objection to section 207 is 
the fact that the test there disqualifies former officers or employees 
for life on matters concerning wliich he had any responsibility? I 
take from your statement that your objection goes to the use of the 
term "responsibility," is that right? 

Mr. JACK.SOX. Yes, any resix)nsibility. 
Mr. HARKINS. Now if the section 207 were amended on line 19 of 

page 10 of H.R. 2156 so that it would read "involving any subject 
matter with which he was directly connected while so employed"— 
in other words things that he had worked on directly—would you 
still have objection ?    That is to eliminate the word "responsibility," 
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and make it apply only to subject mattere with which he was directly 
coiuiected wlien lie was in the Govennneiit employ ? 

Mr. JACKSON. I think I indicated that in my statement that we 
would be opposed to a situation where a fonner employee acted in one 
side of a situation and subse<iuently acted on the other to the disinter- 
est of (lie service. Now if the tenn "directly connected" and I want 
to caveat what I say here that I would waiit to study it a little more 
careftilly, but if it had that connotation I would say that we would 
go alonjj or woidd not be opposed. 

There is a question of tune factor here it seems to me which has 
been accepted m the statutes, and I would say tliat perliaps it should 
be circumscribed by a time factor. That isn't to say that at any time 
we would approve or recommend that a man who had dealings while 
he w!is on active duty, civilian or otherwise, which would put, because 
of those dealings, him in a favorable position while subsequently 
employed with an outside interest should be condoned. 

No, we agree that that is improper. 
Mr. HARKINS. Disqualification on things of which he had pei-sonal 

knowledge or personal dealings when he was in the Grovermnent 
.should extend tor an extended period of time if not for life, is that 
your position ? 

Mr. JACKSON. If the subsequent employment involved the specific 
matter in which he had gained knowledge of such a nature as would 
put him in an advantage now dealing with the Govenmient, we would 
certainly agree that that could not be countenanced no matter how 
long it wa,s after his employment. 

Mr. ILvRKiNS. The lifetime ban would be appropriate in that 
circiunstance ? 

Mr. JACKSON. I would think so, yes. 
Mr. HARKINS. NOW in your statement page 5, you objected to the 

present language beaiuse it could very well be construed to include 
matters of which he had no personal knowledge or dealings, but it 
could be said he had an overall responsibility since he was the head 
of the particular branch or bureau concerned. 

The alternative language that I have suggested, I intended by the 
words I used—"directly connected"—to make it apply to a subject 
matter in which he had personal knowledge, with which he had dealt 
personally. 

Now my question is: If this section 207 is so restricted, with the 
word "responsibility" eliminated and the test of "directly connected" 
sukstituted, would the Department of Defense be in favor of a lifetime 
ban or a lifetime discjualification in such a situation ? 

Mr. JACKSON. I think that is in terms of. as I have stated it, where 
the jiei-sonal knowledge would be of such that subsequently it would 
put him in a preferred position in representing an outside interest 
adversely to the Govenmient. 

Mr. HARKINS. That is what I attempted to include in my definition. 
Mr. JACKSON. I have indicated I think in terms of what our reaction 

would be. 
Mr. HARKINS. In fact there ai-e many employees of the Department 

of Defense at the present time who are subject to the canons of ethics 
of the American Bar As.s<M;iation. All your lawyei-s therefore are 
presentlv operating under such a lifetime disqualification; is that not 
true? 



FEDERAL   CONFLICT  OF  INTEREST  LEGISLATION 131 

Mr. JACKSON. In view of their professional requirements as an 
attorney, yes, sir. 

Mx. HARKINS. That would be canon 36. Mr. Chairman, at this 
point I would like to read canon 36 into the i-ecord: 

CANON 3B OF THE FBOFES8I0NAI. BTHIOS OP THE AMERICAN BAB ASSOCIATION 

A lawyer should not accept employment as an advocate In any manner upon the 
merits of which he has previously acted in a judicial capacity. A lawyer, once 
having held public office or having been in the public employ should not, after his 
retirement, accept employment in connection with any matter which he has inves- 
tigated or passed upon while in such office or employ. 

Now has this canon created any difficulty in the Department of 
Defense obtaining lawyers to work in the Department i 

Mr. JACKSOK. AS I have stated, I have one personal instance when 
I was the A.ssistant General Counsel. 

I know that particular one of my own knowledge. There are times 
where outstanding people who Imve been in the Government might be 
requested to come back for just a sliort time on a particular ad hoc 
situation, and they don't wan't to stiirt, to use the expression, the 
statute running again, for fear that it might preclude activity which 
would otherwise be proper and hiwful and consonant with the canons 
to do.    I only know of the one instance from personal knowledge. 

Mr. HARKINS. Do you know of any reason why groups other than 
lawyers woiking in the Department of Defense should not be held 
to this same standard of accountability ? 

Mr. JACKSON. Well, I think in principle they should. 
I think the attorney who has a peculiar and rather unique relation- 

ship with his client, whether it be a government or an individual, ia 
certainly perhaps held to an even more meticulous observation of not 
violating the relationship.    But in general, I would say yes, sir. 

Mr. HARKINS. One final question. Would you also say that the 
problems that ai-e posed to the Department of Defense with respect 
to recruiting that flow from possible application of the conflict-of- 
interest statutes are nearly as important as the fact that the standard 
pay scale for the Government employment is generally lower than 
the pay scale for comparable civilian employment ? 

In other words, which is the more important in creating recruiting 
problems, conflict-of-interest standards or tliis other problem ? 

Mr. JACKSON. I wouldn't be able to evaluate that, but I would 
say up and down the scale broadly speaking perhaps the monetary dis- 
parity would be the more predominant. 

Mr. MEADKR. Mr. Chairman, I have been stimulated to ask a ques- 
tion. I would like to ask Mr. Kii-by a question with reference to tliis 
same section that we have been talking about, 207, and I want to 
give a hyi>othetical case because I think it always helps us to under- 
stand the meaning and etl'ect of language if we think in terms of 
persons and events. Under that section, either with the broad 
phrase "concerning which he had any responsibility" or the more 
limited phrase which Mr. Harkins has suggested "involving direct 
connection or personal dealing," in your opinion would it be possible 
for Wernher von Braun to leave whichever department he is in now, 
I guess he is in the Space Agency, and accept employment with one of 
the firms that are now periorming work for either the Defense De- 
partment or the Space Agency.   I suggest that since Von Braun has 
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been in both agencies there would be nowhere for him to go without 
being subject to this section. 

Could he assist a contractor doing business with the Government in 
connection with that contract ? 

In other words, would he be forever barred from accepting civilian 
employment in his own field simply because he had been at one time 
employed by tlie Government in tliat field ? 

Mr. KiRBY. Under the proposed language of 207,1 l^elieve he would 
be forever precluded because of the broad nature of it, "any subject 
matter concerning which he had anv responsibility" would preclude 
him forever, because he is in the missfle  

Mr. MEADER. Now I am asking the question also with respect to the 
more limited phraseology that Mr. Harkins has suggested, "with 
which he was directly connected." He was directly connected with 
the rocket program. 

Mr. KiRBY. I believe that the language proposed would be construed 
as his connection with a particular type of ix)cket, and not go so 
broadly as to say because ne was involved in the field of rockets it 
would cover the entire field. I would limit it to that field in which 
he had been particularly engaged and did have direct and intimate 
knowledge. 

Mr. MEADER. But in effect section 207 without any time limitation 
would prohibit any person from leaving Government employment and 
using tlie knowledge and skill that he acquired either while with the 
Government or before that in behalf of a contractor contributing to 
the defense effoil? 

Mr. KiRBT. It is tor that reason we are concerned with the lan- 
guage; yes. 

Mr. JACKSON. May I ask your indulgence for one obser\'ation be- 
fore the record is closed, please ? It appears on the i-ecord tliat the 
request to the General Counsel's office to give an analysis and critique 
if you will of these statutes with the reasons. I would like to state 
I am no longer with the General Counsel's office but I am speaking 
now for the Office of the Secretary of Defense. 

We will do this for the committee as a sei*vice. a drafting service 
or otlier ser%nce. But I am constrained to add that the last word with 
respex!t to these statutes perforce is within the cognizance of the De- 
partment of Justice and the Attorney General's office. This is a 
matter which w-e have no authority over, and we do not submit it 
except subject of course to the fact that they are the final authority in 
these matters. 

Mr. ROGERS. We recognize that you might perhaps have to clear 
prosecutions and things of that nature. Our objective, as I under- 
stand what Mr. Meader has in mind, is to find out ourselves, because 
we. Congress, are the ones who finally enact the legislation. We want 
to enact it so that it will work for the Defense Dei^artinent and the 
Justice Department and all the rest of them. 

That is why we want to get their various ideas. We understand 
that what you will submit is only the views of your Department and 
not those of Justice. 

And so, with that comment, we thank you for coming. 
Mr. JACKSON. Thank you, sir. 
Mr. MEADER. Mr. Jackson, might I suggest since we have spent so 

much time on this section 207 that you come up with what you think 
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miglit be workable phraseology that would prevent what we are all 
seeding to prevent but not, at the same time, be so sweeping that it 
does perhaps a lot of harm that we don't want to do? 

Mr. KiBBT. Yes, sir. /, ,. 
Mr. ROGERS. Thank you, Mr. Jackson. 
Our next witness is Mr. Charles H. Kendall, General Counsel of 

the Office of Civil and Defense Mobilization. 

STATEMENT OF CHAELES H. KENDALL, GENERAL COUNSEL, OFFICE 
OF CIVIL AND DEFENSE MOBILIZATION 

Mr. KENDALL. Mr. Chairman, Mr. Meader, and gentlemen, I am 
Charles H. Kendall, General Counsel, Office of Civil and I)efense 
Mobilization. 

I am a career civil servant with about 19 years' service. I am here 
at the request of Governor Hoegh, the Director of OCDM, in response 
to the chainnan's letter asking the views of our agency on these bills. 

First let me say that it is inconceivable that consolidation, clarifica- 
tion, and improvement of the conflict-of-interest statutes would in any 
way impair any program of ours. This is all to the good. We are 
for it and we agi-ee, as I guess every witness has, that the conflict-of- 
interest statutes can stand improvement. 

I suppose that an ideal criminal statute would prohibit the evil, 
all of the evil, notliing but the evil, and be readily enforcible. 

It would have no loopholes, yet it wouldn't prohibit things that 
•were not wrongdoing, and it would be something that you could take 
into court and enforce readily. In point of fact and practicalitv, crim- 
inal statutes are not drawn that way because they are too hard to 
enforce. There is too much motivation, intent, and circumstance to be 
considered in determining whether a thing is really wrong—so the 
statute tends to be drawn in broad, sweeping terms. 

Just as a homely example, we know that under certain weather 
conditions and traffic conditions 70 miles and hour is not excessive 
out Shirley Highway. We know that under other traffic conditions 
and weather conditions 50 miles an hour would be murderous. 

But the statute makes I tliink 60 the limit. It is easy to apply. 
This I think has been true of the conflict of interest statutes. They 
have covered not only the evil but in many cases the opportunity 
for evil and the appearance of evil. This has made it very impoitant, 
very important to programs of the OCDM and other departments 
that there be in existence exemptions from the statutes—not to avoid 
the evil, but to avoid those portions of the statute tliat make the ap- 
pearance of or the opportunity for evil a criminal offense. 

You are aware, I Imow, of a half dozen provisions for examptions. 
The reasons for these exemptions are usually quite clear. 

Consider, for a moment, a wartime government in the United 
States. In order to accomplish tlie war aims in the economic field, 
the Government of the United States has to take over the distribu- 
tion of materials. 

It has to control prices and wages and rents. It has to do all kinds 
of things tliat are not normally done by a government in a private 
enterprise economy. This means that regular Government em- 
ployees are not skilled in this type of thing.   They don't know enougli 
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about steel plants and distribution wholesalers and the operation of 
a transportation system to control them in time of war. 

Tliis specialized knowledge and experience is available only in the 
business world. So we have to bring people in in time of war to 
help tlie Government do its extraordinary iob. 

Typically these people who are brought in are paid much more 
than the Government can afford. Typically they also have interests, 
sometimes wide interests, financially, in various companies. 

Typically also, if I may say so, they come here witli the best of 
intentions, and are i>erfectly capable of divorcing their private in- 
terests from the mergency job that they are brought down here to do. 

But without some exemption from the conflict of interest statutes, 
they simply couldn't come. And so it is our suggestion that tlie com- 
mitee consider whether in consolidating and rewriting the conflict-of- 
interest statutes it woidd not be wise to include, right in this statute, 
an authorization to the President of the United Staes, when he finds 
it necessary, to provide by regulation for the exemption of temporary 
employees of outstanding experience and ability for tlie single pur- 
pose of doing the extraordinary jobs presented by a national 
emergency. 

Mr. MEADKK. Mr. Chairman, might I ask a question at tliat point? 
Mr. Kendall, were you in a legal position in Government during 

World War II? 
Mr. KENDALL. Yes, sir, I was at the Office of ProducticHi Manage- 

ment in the days of the Truman committee, Mr. Meader. 
Mr. MEADER. I take it there was an exemption from these conflict 

of interest statutes for the dollar a year men and the w.o.c.'s that 
came down here durinw World War fl, wasn't there? 

Mr. KENDALL. The clollar a year man exemption consisted actually 
of an opinion of the Attoraey General which was to the effect that 
these persons wore here on leave with pay uncomiected with their 
services for their company either before or after their Government 
service. 

This, I tnist you will forgive me, was a legal fiction but it served 
in World War II in most cases. 

Some of the leaders in World War II in Washington actually gave 
up all their connections with their own businesses, men like Mr. 
Knudsen and Mr. Nelson. But those tliat couldn't had the shelter of 
the Attorney General's opinion on the subject. 

Mr. MEADER. Tliere was no legislation at all during World AVar II? 
Mr. KENDALL. I know of no legislation exempting from the con- 

flict of interest statutes in World War II, sir. 
Mr. MEADER. I may say, Mr. Chairman, that in setting up com- 

missions Hke the Hoover Commission and the Inter-Governmental 
Relations Commission, by bills which were reported by tlie Govern- 
merit Operations Committee on which I have served since coming 
to Congress, we have uniformly inserted a provision exempting 
the members of that Commi-ssion and tiieir staffs from the conflict 
of interest statutes, and I really am greatly surprised that the dollar 
a year men in World War II relied only upon the Attorney General's 
opinion rather than a statutoi-y exemption. 

Mr. KENDALL. It caused enough difficulty so that the statutes en- 
acted in the early 1950's with the Korean affair uniformly can-ied 
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an exemption, the Civil Defense Act, the Defense Production Act 
and the others. Tliey carried exemptions from tliese statutes. And 
they are of grent help, of course, in getting people to come to Wash- 
ington temporarily. 

Mr. MEADER. And what you are suggesting now is that in any 
conflict of interest legislation that this committee might report, that 
we delegate to the President the power to grant exemptions from the 
operation of these conflict of interest statutes in his discretion. 

Mr. KENDALL. In his discretion, sir, limited by standards such as 
that he do it by regulation, that he do it when he deems it necessary, 
that it be for temporai-j' employment, and that it be for persons of 
outstanding experience and ability. We have the specific case of 
the Defense Production Act. 

Mr. MEADER. Would you limit that to time of war or national 
emergency ? 

Mr. KENDALL. National emergency I think, sir, yes. I should have 
said that too.   It should be so limited I think. 

Mr. ME.\DER. Have you drafted any language to accomplish that 
result? 

Mr. KENDALL. There is language in existing statute that comes 
pretty close to it. Let me give you just a little history of what hap- 
pened in the Defense Pro<luct ion Act. 

Tliere such an exemption was autliorized and President Truman 
issued regulations, the pui^pose of which was to exempt from the 
statutes generally but )i<)t exempt from the ciux of the wrongdoing, 
tlie evil. It did not exempt 3'ou from direct dealings with your own 
company on behalf of the Government. These men are not inclined 
to do these things anyway, but the regulation did not exempt from 
that for example. 

Subsequently the Congi'ess adopted almost word for word that en- 
tire Executive order or regulation, and the Defense Production Act 
today includes all these limitations upon the exemption that Mr. Tru- 
man established when he issued the regulation. I think this would 
be helpful to a President in wartime. I think it will be necessary if 
we are to get the people that we need. 

Now there are giants of industry who can afford to sell out all their 
interests and disconnect themselves with any future employment and 
come down here. The trouble is that the large number of branch 
chiefs and assistant branch chiefs who must know industry are not 
in a position to do that. They are in their forties perhaps, or tlieir 
early fifties. They still have children in school. They can't afford 
to give up the salary or the retirement rights, or to undertake not to 
go back to their company. 

So this exemption is a matter of dire necessity. 
I do net propose to make any specific comments on the bill unless 

you insist. I won't mention the Justice Department or the bar asso- 
ciation of the city of New York because I think the committee has 
heard that before. Let me just disqualify mj'self. In 26 years of 
practice I have never had to try an important criminal case, so I am^ 
not an expert on criminal law. 

Mr. ROGERS. Mr. Harkins ? 
Mr. IL\RKiNs. With respect to the exemptions from the conflict-of- 

interest statutes that were authorized in the Defense Production Act 



136 FEDERAL   CONFLICT   OF   INTEREST   LEGISLATION 

and the various appropriation acts, it is true, is it not, that the Presi- 
dent lias issued Executive orders establishing regulations to control 
the activities of the people who come in under those exemptions? 

Mr. KENDALL. That's right. 
Mr. HARKINS. Now would you say that the effect of the Executive 

order is such that the person who comes in under an exemption ends 
up with only an exemption from section 1914 of the United States 
Code?   That is 18 U.S.C. 1914, prohibiting dual compensation. 

Mr. KENDALL. I^et me say primarily that he isn't entirely exempt 
from 1914. If you may remember the order provided he could not 
receive pay salary or emolument from anyone other than from the 
company by which he was employed.    He'couldn't change jobs. 

But there are other e.xemptions. This 2 year limitation on being 
able to go back to work on something you did for the Government is 
an impoi'tant exenmtion. 

Mr. HARKINS. Does not the executive order prohibit for 2 yejire, 
working on—in fact it is very broad—on any matter in whicK you 
were associated ? 

Mr. KENDALL. WHiere he was directly associated, yes, that is true; 
but only where he made the decision or advised on the decision as I 
remember the language. 

Mr. HARKINS. Are you familiar with the report of this suljcom- 
mittee in the w.o.c. investigation ? 

Mr. KENDALL. The w.o.c?    When was it made? 
Mr. HARKINS. In the 84th Congress. 
Mr. KENDALL. I read it at the time. 
Mr. HARKINS. In that report there was an analysis of all the exemp- 

tions of the conflict of interest statutes tliat had been promulgated 
and the efl'ect of the exemptions. That report came to tlie conclusion 
that the exemptions were, m the light of the regulations that had sub- 
sequently Ix!en issued, of relatively little significance. "Would you 
agree with that concl'MJon in that i-eport ? 

Mr. KENDALL. Of little significance in the sense that they did not 
actually interfei'e with punishment for wrongdoing where wrongdoing 
occurred, but of great significance in that they let a man come down 
here without the fear that even if he behaved himself he would still 
be in ti'oiihle because the statutes were too broad. 

I think tiie ordei- can be described as an effort to have what I in- 
ferred to earlier as the ideal criminal statute. Reduce the matter to 
the evil and all of the evil, but not the appearance of oi- the oppoi'- 
tunity for evil. 

Mr. HARKINS. Is your specific recommendation to the committee that 
language comparable to the language that has since 1)een include<l in 
the Defense Production Act, the embfKliinent of executive order. 
Should that be incorporated or attached as an amendment to these 
bills tlie committee is now considering? 

Mr. KENDALL. I hadn't intended to recommend that. 
I had intended that you would leave it to the President to do tliat 

by regulation. But I would have no objection to the addition of those 
limitations, so long as they accomplished the purpose of letting us use 
businessmen temporarily in a national emergency. 

Mr. HARKINS. That amendment to the Defense Production Act does 
not interfere with the semimobilization j)rograms we have now, or 
the organization of the executive reserve, for instance. 
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Mr. KENDALL. NO; it has not interfered with that—the language 
in the Defense Production Act to which we have been referring applies 
to woe appointments.   It does not apply to the executive reserve. 

Strictly speaking I think the executive reservists are not Govern- 
inent employees, although they have an exemption from these statutes 
in DPA. 1 am not sure it is necessary because, from the language 
of the act, I would say they are not appointed iis employees of the 
Government. They are chosen for some training, looking to appoint- 
ment in the case of an emergency. 

There is one thing. You asked whether those provisions that are in 
the Defense Production Act would be entirelj' acceptable. There is 
one that is difficult to handle. It is the pi-ovision that where policy 
matters are involved, a w.o.c. shall act only as an adviser to a full-time 
regular salaried employee. This would give us difficulty in an attempt 
to run a price control program, for instance, because policy goes way 
down the line when you are fixing prices, and some of these men 
would have to, if we are going to move quickly, would have to make 
policy decisions. There are thousands, hundreds of thousands of 
prices to be set, fixed, and I suppose they are all policy determinations. 

.Vnd if you had to put a salaried man available to each one of those 
experts, put a clerk m with each expert so that he could make the 
policy decisions, this would be at least wasteful. 

Mr. HARKINS. In other words, the Office of Defense Mobilization 
believes it is essential to have authority to bring people in from out- 
side the Government to make policy decisions during the period of 
their service ? 

Mr. KENDALL. Yes, sir. 
Mr. ROGERS. Mr. Maletz? 
Mr. MALETZ. Mr. Kendall, your testimony is directed primarily to 

the need for having some kind of a continued exemption from the 
conflict-of-interest statutes for w.o.c.'s and people employed on an 
intermittent basis. Now what is the position of your agency with 
respect to the bills pending before the committee ? Specifically what 
is the position of your agency with respect to H.R. 2156 ? 

Mr. KENDALL. I promised not to defer to the Department, sir, we 
are not sure  

Mr. MALETZ. "Wliat is that ? 
Mr. ICENDALL. I promised not to defer to the Department of Justice 

because you have heard that before., but we are not sure that this bill 
would accomplish the clarification and strengthening and improve- 
ment  

Mr. MALETZ. YOU are not sure ? 
Mr. KENDALL. That we hope for. 
Mr. MALETZ. Well, would it or not ? 
Mr. KENDALL. In my opinion it would need quite a few changes 

yet, sir. 
Mr. MALETZ. It would need some changes. 
Mr. KENDALL. Yes. 
Mr. MALETZ. All right, what changes would be needed ? 
Mr. KENDALL. I wouldn't know all the changes that would be 

needed. 
Mr. MALETZ. Can you name some changes ? 
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Mr. KJiNDALL. I might sug<»est a very few, but they are all familiar 
to the staff, I am sure, already. I am sure the staff is already fa- 
miliar with some of the omissions or unintentional misstatements. 

Mr. MALETZ. There have been some changes discussed before tlie 
committee this morning that the Department of Defense would deem 
desirable. For example, it was testified that the term "responsibility" 
in section 207 might be too broad. 

Mr. KENDALL. Yes. 
Mr. MALETZ. I take it you would agree with that suggestion ? 
Mr. KENDALL. I would agree with tliat, yes.    I think it is too broad. 
Mr. MALETZ. What other suggestions do you have? 
Mr. KENDALL. I sliould like to jussociat* myself with Mr. Meader's 

suggestion that to define a bribe as the taking of money, or anyway 
you want to describe it, without saying it is taking the money with 
int*.nt to be influenced or to influence, is a mistake. It reminds me, 
if you could pardon me for a moment, of a draft bill that I ran into 
several years ago which involved voting i-ights or something of that 
sort, and the draftsman had defined the word "i>erson" in the open- 
ing ]>aragraph to mean a citizen of the Unitetl States. "Person means 
a citizen of the United States in this bill." And sure enough at the 
end of tlie bill he had a provision providing criminal penalties for 
any i)ei-son who violated it. In other words all foreigners could 
violate this law with impunitj*. 

Mr. MALETZ. You are not referring to any pending legislation ? 
Mr. KENDALL. Tiiis was a draft. Now wlien you define bribe with- 

out saying tliat it is somehow wrongful, it is just a payment. 
Mr. iVLxLETZ. Have you read section 201 ? 
Mr. KENDAI-L. 201 before it gets through- 
Mr. MALETZ. You are talkmg about the definition of the term 

bribe? 
Mr. KENDALL. Yes; the definition of the term bribe. 
Mr. MALETZ. Have you also read all of section 201 ? 
Mr. KENDALL. Yes, and it latei- says if you take a payment with 

wrongful intent it is a violation of the law, but the word bribe itself 
suggests something wrongful. Othei-wise you might say evei-y time 
I am paid I receive a bribe because I receive money or a thing of 
value. 

Mr. MALETZ. If you define the word "bribe" to include "wrongful 
intent" and then if you examine page 4, lines 18 to 20 which read: 
Directly or indirectly anks, demands, exacts, solicits, .seeks, accepts  

Mr. KENDALL. I am with you. My point, Mr. Maletz, is in the lan- 
guage you were just reading on page 4 if it said, instead of bribe, it 
said money or thing of value, you have stated the crime. 

Mr. MALETZ. Wouldn't there be redundancy there? If you define 
the term "bribe" to include wrongful intent, and then subsequently 
you indicate that it is a violation of law to take a bribe with such an 
intent, aren't you twice covering the same subject matter? 

Mr. KENDALL. Not necessarily, sir. A wrongful thing may not be 
punishable as a crime, as in the case of H.R. 2157 where we deal 
with a lot of things that we call improper and don't make them 
crimes.   No, I am simply referring to the use of the word "bribe" as 
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tliougli it did not have evil connotation. It does, but as defined in 
this act it has no such connotation, just to receive money. 

Mr. MALETZ. Although the criminal offense is defined veith some 
particularity. 

Mr. KENDALL. Yes, that's right. 
Mr. MALETZ. NOW what other suggestions would you have ? 
Mr. KENDALL. I don't know how valuable these are, not being a 

criminal lawyer of standing. I was struck that if you pay more than 
a reasonable fee to a professional witness you may be guilty of a 
crime and he, too.    Is this in existing law anywhere? 

What is a reasonable fee? It is at least an unusual test I would 
say as to whether a crime has been committed. 

In one place in the bill, I am now referring to H.R. 2156, on page 8, 
section 205, the language refers to— 
Acting as agent or attorney for prosecuting any claim against the United States, 
or aids or assists in the prosecution or support of any claim otherwise than in 
the proper discharge of his oflScial duties— 

or second— 
receives any gratuity, or any share of or interest in any such claim in consider- 
ation of assistance in the prosecution of such claim— 

or third— 
aids or assists anyone before any department, agency, court martial— 

and so on. 
The third one does not appear to be limited either by the require- 

ment that it be outside of official employment or that he receive a fee. 
Mr. MALETZ. May I ask you this: Do you feel, Mr. Kendall, that 

there is need for revision of the present conflict of interest statutes? 
Mr. KENDALL. Yes, I think it requires a lot of work, and I certainly 

support and sympathize with the job of this committee in trying to 
do a rewrite that will consolidate, simplify, clarify, and strengthen 
the statutes. 

Mr. MALETZ. IS it your position in essence that so far as H.R. 2156 
is concerned, that your office believes such an enactment with amend- 
ments is desirable ? 

Mr. KENDALL. Yes, I think we could say it is desirable. And let me 
make perfectly clear that I am saying this too. We need an exemp- 
tion for this special purpose that is of great interest to us  

Mr. MALETZ. Yes. 
Mr. KENDALL (continuing). If the result still makes criminal the 

circumstances of temptation, the possibility of evil, the opportunity, 
the appearance of evil. Now, I firmly expect that that is wliere we 
will have to end up, because trj'ing to express rights and liabilities on 
a sheet of the code is always an attempt to put something that is in 
three dimensions into two dimensions. 

If it's going to be enforceable it has to be, almost has to be, broader 
than the offense. So I think the exemption will be necessary even if 
the best possible job is done. Theoretically if we could so rework the 
statutes that they forbade only the evil then we would need no exemp- 
tion, because we don't wish these men to come down here and do evil, 
even in wartime. 

."i.lZSS—60 10 
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Mr. MALKTZ. One final question. "What is the view of your office 
with respect to a measure such as H.R. 2157 which would legislate a 
code of ethics binding on all the agencies of Government? 

Mr. KENDALL. May I just add one more thing? As long as we are 
taking the notes that I put on here in pencil for your help, if they are 
any help, may I point out that on page 12 of the bill the paragraph 
which makes it an offense for a person to supplement the salary of or 
make any payment to a Government employee does not go on and say 
"in consideration of his Government services." 

Mr. MALETZ. What page is that ? 
Mr. KENDALL. Page 12 of 2156, line 10.   It would seem to make any 

Eayment to a Government employee, whether or not intended to reim- 
ui-se him for Government services, a crime. 
Mr. MAI^ETZ. YOU are talking about the general principle now ? 
Mr. KENDALL. Yes. 
Mr. MALETZ. DO you believe it desirable for the Congi'ess to enact a 

statute prescribing a code of ethics which would be controlling on all 
agencies of the Government ? 

Mr. KENDALL. I think that House Concurrent Resolution 175, 
wasn't it, of 1957 was a very fine statement of a code of ethics. 

Mr. MALETZ. It has no sanctions. 
Mr. KENDALI.. NO sanctions ? I thought it was very well done in- 

deed. The difficultv is if trying to put rights and liabilities into a 
law is trying to recfuce to two dimensions something that is in three, 
trying to legislate ethics, or morality if you wish, is like trying to take 
things from three dimensions in full color down to two dimensions in 
black and white. 

It is a very difficult thing to do. I have no objection to, and I 
think as I say that House Concurrent Resolution 175 was, a contribu- 
tion to the concept of ethical standards. 

But I am afraid that there are difficulties in trying to be more 
specific.   Section 102(a) for instance, which makes  

Mr. MALETZ. We are not talking about a specific measure. I am 
talking about the general principle as to whether your office thinks 
it d&sirable for the Congress to adopt a statute prescribing a code of 
ethics for the various agencies of Government, a code of ethics which 
would have sanctions, such as dismissal or other action. 

Mr. KENDALL. I haven't discussed that question with my chief. Let 
me say that if a code of ethics is to have criminal sanction, then I 
have grave fears for the effort. I don't see how you can express 
ethics with such clarity and definiteness that you would be justified in 
making a criminal penalty attach to them. 

Mr. MALETZ. Suppose the sanction were dismissal ? 
Mr. KENDALL. If the sanction were dismissal, there would be of 

course only the question of whether these standards were ones that 
the department heads should be using anyway, and in the case of Ho\ise 
Concurrent Resolution 175 I think they were standards they should be 
using anyway, so I would have no objection.    It would be a good idea. 

Mr. MALETZ. I don't think your answer, with all due deference, has 
been responsive. If I may repeat the question: Is it the position of 
your office that the Congress should or should not legislate a code of 
ethics with administrative sanctions controlling on the various execu- 
tive agencies of Government ? 
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Mr. KENDAIX. I regret, as I say, that the absence of Mr. Hoegh from 
this table prevents my saying wliat the agency position is on that. I 
might myself, as the witness before the committee, say I think that 
legislatuig a code of ethics with sanctions is not necessaiy and may be 
dangerous. 

Mr. MEADER. In other words, you believe that the administrators 
in the executive branch of the Government right today have authority 
to discharge a subordinate for wrongful action descrioed in H.R. 2157 
or perhaps for other wrongful action not included within the descrip- 
tion ? 

Mr. KENDALL. That is correct, sir. 
Mr. MEADER. And that therefore since the law today provides for 

dismissal and disciplinary action perhaps of other kinds, it is unneces- 
sary to pass any law on the subject? 

Mr. KENDALL. Tliat is correct, sir. 
Mr. MALETZ. I take it, Mr. Kendall that the President could, by 

Executive order, issue a code of ethics which would be binding on all 
agencies of Government ? 

Mr. KENDALL. Yes, sir.   I think he could. 
Mr. MALETZ. I take it it has been the policy up to this point for each 

agency if it so desires to issue its own code of ethics ? 
Mr. KENDALL. Yes; and I think that follows from the fact that the 

agencies have different pi-oblems, really. You have heard from the 
General Services Administration, yesterday, that is largely involved 
in making contracts. You can think of the sort of thing that they 
have to watch out for with a lot of contracting officers, a lot of negotia- 
tions with private industry. 

Take my own agency. We have very little contact with industry. 
We have very little contract letting. We coordinate. We advise. 
We form policy. The danger in our office would be largely that of 
using information available to members of the staff for their personal 
aggrandizement. 

'ITiis is something we would want to be watching out for particu- 
larly. 

So from department to department ethical standards might empha- 
size different things. 

Mr. MvLETz. You think it preferable that each agency handle the 
problem itself, by issuing a code of ethics—without having uniformity 
as between the agencies? 

Mr. KENDALL. I think, yes, I would say it is preferable because it 
allows for greater adjustment to the circumstances. 

Mr. MEADER. Let me ask a question, and this is a legal question. I 
liope I can phrase it clearly. If you contend as you have that plenary 
authority now exists in the executive branch of the Government to 
discipline subordinates for wrongful conduct, would the adoption of 
a law specifying a certain code of conduct be construed to exclude 
other kinds of misconduct? 

Mr. KENDALL. It might very well, sir. 
Mr. MEYVDER. Wliich were not within the four comers of the statute, 

and therefore in some way be a limitation upon the plenary authority 
of administratoi-s in the executive branch of the Government to dis- 
cipline suboi*dinates for wrongful conduct? 
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Mr. KENDALL. It might suggest a congi-essional blessing upon the- 
ty])eof activity that was not prohibited. 

Mr. ROGERS. IS that all 'i 
Thank you, Mr. Kendall. 
The committee now stands adjourned until next Wednesday when 

we will hear witnesses from the Interstate Commerce Commission, the 
De|)artment of Commerce, and the Department of the Interior. 

(AMioreupon, iii 12:15 p.m.. the hearing was recesse<l, to reconvene 
at 10 a.m., February 24,19C0.)' 

(The statement referred to at p. 115 follows:) 

STATE.MBNT OF STEPHEN   S.   JACKSON,  DEPCTT  ASSISTANT   SECRETABV   OF DEFEKSE 
FOB ^fA^•POWER, PEHSONNEt., AND RESERVE 

Mr. Chairman and raemlKTs of the committee, we, in the DepartJnent of De- 
fense, ai)pre<-iute the o]>]«)rtuuity yon liave nffordeU \is to express our views on 
tlie very important snliject of w)nflict»-of-interest wliich i.s Iwfore your committee 
nt this time. 

Whiie we do not pro[)ose to speal< for the entire executive branch of the Gov- 
ernment, we do have a vei-j' great interest in tills snliject, since more than haif 
of tlie civilian emjiioyees of tlie executive branch are employees of the Defense 
Dejiartment, and, of course, all of the military personnel of the Armed Forces 
are in the Department of D >fense. 

We realize that members of the Anned Forces and civilian employees who 
serve the Department of Defense, or any other department of the Government, 
should be hehl to projier standards of conduct with respect to their duties. 
While it is true that employees and former employt-es in ijrivate enterprise cer- 
tainly have an obligation of fair dealings toward their empl'.yei-s while eniplo.ved 
and after leaving their employment, we think it is fair to .say, however, tliat those 
who serve their countr.v, in uniform or as civilians, are cliarge<l with an even 
graver responsibility of loyalty and integrity in relation to their employer, 
namely tlie U.S. Government. 

As you know, there has been concern that retire<l odlcers of the .\rnied Forces, 
who have obtained great prestige and high rank might use thes<» charncteristi<-s 
In the interest of an employer who had dealings with the I>efen.se Department. 
With the tremendous amount of money which is lieing siient by the Defense De- 
pjirtment on contracts with private defense contractors, it is certainly a pnident 
and warranted ftosition to take all reasonable steps to preclude the probability 
of any such influence. 

This subject has been explored during the past several months by another 
committee, which has made certain rtKrommendations for legislative changes. 
The Department of Defense has given its views on these. It is significant 
perhaps to note that in some l..'?0() pages of testimony and exhibits given by 
over 70 witnesses, ther»> has been no reported Instance of dishonest dealings 
on tlie part of those retired officers employed by defense contractors or by any 
active or former civilian or military personnel. However, the Defense Depart- 
ment Is fully in accord with the establishment of clear, uniform intelligent 
norms which will guide both our employees and officers in the choice of employ- 
ment and in the jierformance of duties in such employment after they have been 
retired or separated from the Department of Defense. 

We believe that there is nothing about military otflcers or civilian employees 
which would give rise to the conclusion that they are more likely to engage- 
in Improper dealings than any other individuals, either before or after 
retirement. 

F(ir instance, with re.spect to the commissioned officer who lias tieen retired 
after long years of service and attaine<i a high rank, he has time and again 
been .scrutinized for his character as well as his abilities under keen competition 
with his fellow officers. Retirement for him is a certification that he has given 
all that is required to the service of his country unless he should be needed in 
case of war or emergency. We have every reason to l)elieve that these officers 
who have stood the rigid tests involved in a military career and have acquitted 
themselves with honor frequently during the hazards of combat will undoubtedly 
carry these characteristics with tbem into retirement. 
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Retirement in the military serrice is somewliat rtifferpnt from the ordinary 
•concept of retirement. Age alone is generally not the determining factor. Re- 
tirement is an Integral part of the overall program of keeping the forces 
vigorous and comiietent with a constant opening up of the higher ranks for 
opportunity of younger officers to develop their careers. Many officers are re- 
tire<l at a time when they have several years of active life before them. They 
also have acquired valuable, and in some Instances, rare skills. It is also a fact 
that retirement frequently comes at a time when financial burdens are the 
greatest, with children pursuing higher education and their personal exjienses 
generally higher. It is imperative, therefore, that no undue restrictions be 
pla«Hl on their seeking proper employment after retirement. 

We feel that the principal problem is not that large numbers of the.se officers 
will become involved in dishonest dealings. What our retired military people 
and, indeed, retired civilians need are clear, understandable guidelines as to 
what they may and may not do. The laws at present do not provide such 
clarity. 

The i>enal stjitute involving selling to the military departments as applied to 
retired officers has given rise to different interpretations among the services 
and certainly needs clarlfl<-ation. The Department of Defense recommends a 
change in this statute which would make it uniform in that retlre<l officers 
.should be prohibited from selling to any service of the Department of I>*feiise 
(rather than only to their own military department) for a period of 2 years. 
We further believe that a definition of selling should be enacted into the statute, 
and we have proposed the following: 

"Sell (selling, sale) means (1) signing a bid, proposal, or contract, (2) nego- 
tiating a contract, or (.S) contacting an officer or employee of the Department 

•of Defen.se for the purpose of (1) obtaining or negotiating contracts, (ii) nego- 
tiating or discussing changes in specifications, price, cost allowances, or other 
terms of a contract, or (ill) settling disputes concerning performance of a 

•contract." 
The Department of Defense is further of the opinion that this prohibition 

against selling to the Department of Defense should not apply to officers who 
have less than 10 years of continuous active service because such officers would 
probably not have ranks higher than lieutenant, senior grade, in the Navy 
or captain in the other services. It would seem apparent that officers of such 
rank would be unlikely to have a capability of any influence on their former 
associates in the Department of Defense. There are other '-ogent reasons why 
such a provision would be desirable. I would be happy ti> expand on this later 
if you are Interested. 

With respect to H.R. 21.56, the Department of Defense defers to the Depart- 
ment of Justice with regard to section 201, "Bribery of Public Officers," and 
section 202, "Bribery of Witnesses." It interposes no objection to section 205 
having to do with claims and other matters affecting the Government. 

We suggest that section 206(2) (A) be modified in accordance with the remarks 
we have made previously in regard to selling to the Department of Defense. 

We are fully in accord with the concept that a retired officer or any other 
•employee of the Government should not successively act on two sides of a claim 
or transaction Involving the Government and some non-Government Interest. 
We feel, however, that the dl-squallfying relationship between an Individual 
and a particular proceeding which in the propo.sed statute Includes any such 
matter "concerning which he had any responsibility" is unduly broad. It might 
very well be construed to include matters of which he had no personal knowledge 
or dealings, but it could be said he had an overall responsibility since he was 
the head of the particular branch or bureau concerne<l. 

With respect to proposed section 206(2) (B), we feel that it would be unneces- 
sary if section 206(2) (A) were appropriately amended. We al.so feel that a 
matter in which the United States is a party directly or Indirectly which Involves 
a particular military department would be an extremely difficult judgment to 
make in all cases. 

There is a tremendous turnover In civilian employment in the Government 
as a result of employees from private enterprise coming into Government service 
on a temporary basis. This is especially true, for instance, with regard to 
stenographers and secretaries, for whom there is a considerable demand out- 
side of Government. With the very extensive dealings that tlie Defense Depart- 
ment and other agencies have with private industry, it would seem that the 
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prohibitions under section 207 of the bill would greatly narrow the opportunity 
for such persons to seek employment outside the Government if they were 
precluded thereafter from rendering any assistance to anyone In connection 
with any subject matter concerning which they had any resiwnsibility. 

We have had considerable difficulty in recruiting engineers and scientists 
which I might add has been recognized by Congress, and alleviated to some 
degree by helpful legislation. When such pesrons decide to leave Government 
employ almost Invariably their likelihood of employment would be with a com- 
pany having a contract with the U.S. Government. Another group which the 
Defense Department as well as other agencies of government must recruit are 
statutory appointees. Frequently these are men holding high positions in suc- 
cessful and large business operations which frequently deal with the Govern- 
ment. These appointees hold positions of great importance in the Government 
and at times it is diflicult to recruit them. They are appointe<l with full 
knowledge that their tenure will be a comparatively temporary one, after which, 
as a rule, they will return to private enterprise. We suggest that careful con- 
sideration be given to exclude such appointees from any restrictions that would 
preclude their serving the Government in these important iwsts. We also feel 
that there is no need for any such restrictions to those workers in the lower 
grades. 

The Department of Defense is oppo.sed to H.R. 21,')7. This Is not to say that 
we are opposed to the very desirable objectives that this bill is designed to 
attain. We feel, however, that the.se objectives as far as legislation is con- 
cerned should be restricted to a revision and clarification of existing penal 
statutes. The area of conduct embraced in this bill, in our opinion, should 
be restricted to ai>propriate administrative action. The Defense Department 
is presently completing a directive which deals with many of the areas which 
are dealt with in this bill. Furthermore, administrative powers are already in 
existence within the executive branch which may compel discipline and. when 
justified, dismissal. Control can be had also of contractors in that those who 
violate conflict-of-interest legislation as well as bribe, graft, and fraud laws 
may be debarred from doing business with the Government under existing regu- 
lations. Where Government transactions are found to have lieen the resnit 
of Improper conduct amounting in reality to fraud uyxm the United States, 
authority exists for cancellation. We feel that additional legislative enactments 
which extend to the area of Imprudent behavior might be deleterious to effec- 
tive administration of laws which we believe are proper for punishment of 
crimes in this field. 

F1nall.v, a word about H.R. 755R. It is the position of the Department of 
Defense that there should be no objection to a Government employee seeking 
a position with private industry while serving with the Government, providing 
his efforts do not involve actions which are collusive, fraudulent, or designed 
to favor a contractor to further his own interests. It is believed that present 
criminal statutes adequately cover these types of situations. The Defense 
Department would have no objection to amending the crimiiml statutes to nmke 
it clear that the same standards should apply to a prosi)ective employer. How- 
ever, we believe that enactment of H.R. 7.>">(! could result in many employers 
refusing to engage former Federal employees during the 2 years following 
their Fe<leral employment for fear of becoming subject to criminal prosecution 
in spite of any safeguards which they might establish. 

As this committee is undoubtedly aware, several other proposed bills seek 
to amend the same section of the law. One of these U.R. 2156, is before this 
committee; another, H.R. 9C82, is pending before the House Armed Services 
Committee. In this connection, we are informed that a very extensive reexam- 
ination of the entire area of conflicts of interests has recently been accomplished 
by the Asso<'iatlon of the Bar of the City of New York. Undoubtedly a bill 
containing their findings will al.so l)e introduced in the Congress. 

In closing, Mr. Chairman, and members of the committee. I wish to emphasize 
the fact that the Defense Department is not taking a negative position in the 
matter of legislation in this area. We are anxious that clarifying legi.slation 
of a uniform nature be enacted. We believe the general objectives of your 
committee are the same as those of the Defense Department and that is that 
clear, understandable, reasonable laws be enacted which will guide the actions 
of our retired officers and former civilian employees of the Federal Government. 

This concludes my formal statement. 
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WEDNESDAY, FEBRUAKY 24,  1960 

HOUSE OF REPRESENTATIVES, 
ANTITRrST   SuiiCOMMlTTEE   OF  THE 

COMMITTEE ON THE JUDICIART, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler, Rogere, Holtzman, Toll, and 
McCulloch. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; and Richard C. Peet, associate counsel. 

The CHAIRMAN. The committee will come to order. As our first 
witness this morning we have Mr. Robert J. Dodds, Jr., General Coim- 
sel of the U.S. Department of Commerce. He is accompanied by Mr. 
Griswold Forbes, Director of Agency Inspection. 

STATEMENT OF ROBERT J. DODDS, JR., GENERAL COUNSEL OF THE 
U.S. DEPARTMENT OF COMMERCE: ACCOMPANIED BY GRISWOLD 
FORBES, DIRECTOR OF AGENCY INSPECTION; AND ERNEST NASH, 
OF THE GENERAL COUNSEL'S OFFICE 

Mr. DODDS. Mr. Chairman, with your permission I felt that I would 
read into the record a short statement, and then ask Mr. Forbes to add 
a corollary statement. The differences in our two presentations will 
be identified very quickly. I will address myself primarily to the three 
bills, and then we thought it might be of interest to the committee for 
Mr. Forbes to explain how the conflict-of-interest concept is applied 
in the Department of Commerce. 

The CHAIRMAN. YOU may proceed. 
Mr. DoDDS. I am happy to have this opportvmity to present the 

views of the Department of Commerce on H.R. 2156, H.R. 2157, and 
H.R. 7556. Accompanying me is Mr. Griswold Forbes who is in 
charge of Agency Inspection for the Department of Commerce. 

The group of statutes commonly i-eferred to as the conflict-of-in- 
terest laws is composed of a conglomeration of enactments, criminal 
prohibitions, and specific and general exemptions going back about 100 
years. We have never had a comprehensive body of statutes dealing 
with the conduct of officials and employees, such as is now being pro- 
posed, enacted into law. Our statutes in this field are a hodgepodge 
of overlappuig, inadequate, and out-of-date prohibitions, limitations, 
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and sanctions. No one seriously concerned with the integrity and 
efficiency of the public service can dispute the real need for corrective 
action. 

The problem in this area and the need for their solution have been 
with us for some time. In varying degree and from time to time they 
have engiiged the attention of the committees of Congress and agen- 
cies of the executive branch as well as informed and expert groups 
outside of Government. The maintenance of high standards of con- 
duct in Government has always been of the utmost concern to all 
our citizens. 

We have reviewed the reports in which the staff of this subcom- 
mittee have dealt with the many troublesome aspects of our conflict 
of interest laws and the need for their improvement. We can ap- 
preciate the diligence, understanding, and sound judgment required 
for the preparation of tliese reports. We Hnd oureelves in basic agi-ee- 
ment with many of the views which have been expressed in them. 
The bills which you now have before you would carry out man}' of 
the recommendations of the staff reports. They are of vital impor- 
tance to all of us as citizens and as public servants. They justify 
our most careful and thoughtfid consideration. 

We find ourselves in agreement with a good many of the proposals 
embodied in these bills. Howeveer, in some respects which I will go 
into in detail later on, we feel these bills go too far. We are par- 
ticularly concerned that H.R. 7556, in its present form, may unduly 
burden the Government service by penalizing conduct not necessarily 
in conflict with the conscientious and impartial performance of public 
duties. 

It is of the utmost importance that in our efforts to correct ex- 
isting inadequacies and confusions in our law, we do not create un- 
necessary pitfalls for the honest and devoted public servant or in- 
surmountable obstacles for the conscientious citizen willing to offer 
his skill and talent to the public service. The scope and impact of 
Government upon our private activities and the complexity and 
variety of tasl^ to be performed in the public service have grown 
tremendously. From a few simply constituted departments per- 
forming relatively routine fmictions, there has evolved a complex 
maze of Government corporations, independent agencies, and inte- 
grated departments. These establishments are charged with the ad- 
ministration of laws and the operation and construction of facilities 
which touch upon virtually every aspect of the well-being and eco- 
nomic advancement of our citizens; the development of our States; and 
the security of our Nation. We regulate, promote, or finance almost 
every aspect of our economy; we operate and dii-ect scientific and 
technical laboratories searcliing for knowlexlge in practically every 
branch of science; we buy and use vast quantities of almost every prod- 
uct turned out by our [)rivate enterprise; we construct and operate 
vitally needed facilities for almost every form of transportation; all 
this and more are now included among the functions our citizens have 
come to accept and expect from the Federal Government. To per- 
form these functions the Government needs people—people with in- 
t«llig(;nce, judgment, skill, experience, and training.   Some of these 
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people come directly from school to spend their entire working career 
in the Government service; others come to serve a period of years 
to gain experience which they know will be of value to them in fur- 
thering their careei-s outside the Government; others interrupt useful 
and profitable careers outside of Government to give their experi- 
ence and skill to the public service intending to resume their pri- 
vate endeavors after a few yeai-s; and still others serve for short pe- 
riods as consultants and experts sometimes with and sometimes with- 
out compensation from the Government. All of these are necessary 
if we are to maintain the vital link of understanding between the 
Government service and the public at large; if we are to avoid a 
sterile bureaucracy condemned to enforced mediocrity. 

The jobs these employees may be called upon to perform may 
vary from the quasi-judicial determination of rights in the adminis- 
tration of regulatory laws to the encouragement and facilitation 
of the participation by our business enterprises in exjwrt trade. The 
degree of circumspection and aloofness i-equired of the export licensing 
officer would be fatal to the successful accomplishment of the mis- 
sion of the foreign trade specialist. The prohibition against payment 
of salary by an outsider in connection with Government service would 
have little, if any, effect upon the full-time employee; it may have 
serious consequences in connection with the recruitment and employ- 
ment of impaid consultants and advisers necessary to such programs as 
those conducted by the Business and Defense Services Administra- 
tion in assuring the readiness of industry for service to the Nation in 
time of emergency. 

The CHAIRMAN. May I ask, do you still have w.o.c.'s in the Busi- 
ness and Defense Services Administration ? 

Mr. DooDS. Yes, we do, Mr. Chairman. 
The CHAIRMAN. HOW many do you have 1 
Mr. Dcx>DS. Mr. Foi'bes advises that we have 12. 
The CHAIRMAN. Does the Department have a code of ethics appli- 

cable to the w.o.c.'s. 
Mr. FORBES. Mr. Chairman, we take the position that our Depart- 

ment Order 77, which is our code of ethics, does apply to w.o.c.'s. 
The CHAIRMAN. YOU will remember that this committee made cer- 

tain recommendations on w.o.c.'s in BDSA. Has the Department 
adopted the standards that we suggested ? 

ifr. FORBES. We do have a specific administrative order in the 
Department which does apply to the w.o.c.'s and consultants and 
which doe,s spell out in detail the basic principles, the canlinal one 
of which is that they function in an advisoiy capacity only. Under 
that order thej' have no authority to take any action other than to 
advise. 

The CHAIRMAN. They don't determine any policy questions at all? 
Mr. FORBES. Tliat is right, sir. 
Mr. ROGERS. Mr. Chairman. 
The CHAIRMAN. Mr. Rogere. 
Mr. ROGERS. If they don't determine any policy questions at all, 

what is there to advise? Don't they advise what may be the proper 
tiling, which maj' result in policy ? 
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Mr. DoDDS. Well, they submit their recommendations, if they are 
called upon, to the pohcymaking official or officials in the Depart- 
ment who may or may not accept their recommendations. I tliink 
this is true of advisory groups throughout the Government. I don't 
claim any particular peculiarity in that respect in the Department 
of Commerce. 

Mr. KooERs. But they do and can recommend policy. What you 
mean to say is tliat what they recommend is not necessarily adopted. 

Mr. DoDDS. Well, without playing on Avords, they can and do rec- 
ommend action. The decision that is made i*especting that recom- 
mendation, that is policy. 

Mr. EoQERS. Thank you. 
Mr. HoLTZMAN. As a matter of fact, Mr. Dodds, the purpose of 

having these w.o.c.'s is to assist the Department in fornuilating 
policy, isn't that so? 

Mr. DoDDS. Yes, indeed. 
Mr. HoLTZMAN. So that it would be inaccurate to say that they 

play no part in the formulation of policy here ? 
Mr. DoDDS. That would be inaccurate. But they do not make 

policy. 
The CHAIRMAN. It is interesting to note that when we started our 

investigation some time ago I believe you had more than 150 w.o.c's 
on the rolls, and now there are only 12. 

Mr. DoDDS. Mr. Chairman, I would like to amplify that a little bit, 
or at least to ask Mr. Forbes to. 

Mr. FORBES. Mr. Chairman, you might describe the w.o.c. situation 
as of today as being a revolving group of 12, about 12, who are on 
6 months' tour of duty. Then there are about 50 on a list and who are 
called intermittently for advice. I am advised that they average— 
well, since the beginning of this fiscal year, they average terms of 
about 5.1 days eadi. Now, these are intermittent one-s, who come in 
on an occasional basis. 

The CHAIRMAN. So that there are really more than 12 w.o.c's if you 
include those on a temporary basis, is that it ? 

Mr. FORBES. There are more than 12 on call, sii^; yes. A description 
of how many are on active duty as of today, for example, would be 
that as of today there are on the order of 12 w.o.c's working with 
BDSA. 

Tlie CHAIRMAN. I think our report, which was issued on April 24, 
1956, says that at that time there were 154 full-time w.o.c.'s. Now 
there are only 12 w.o.c's on full time ? 

Mr. FORBES. That is right, sir. 
The CHAIRMAN. I would like to ask you at this point something 

concerning the Business Advisory Council. In what category do the 
members of the so-called BAC come?    Are they considered w.o.c's? 

Mr. DoDDS. Well, they only meet at the call of the Chairman. My 
conception of w.o.c.'s is, for the most part, people that are there eveiy 
day throughout their tour of duty, in this case 6 months. The Busi- 
ness Advisory Council meets at the call of the Chairman or the Secre- 
tary of Commerce to give advice on whatever they are called upon. 

Tlie CHAIRMAN. Have the members of the BAC, the Business Ad- 
visory Council, exemption from any conflict-of-interest statutes? 
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Mr. DoDDS. Well, that would require a rather sweeping generaliza- 
tion. 

The CHAIRMAX. That is very important, though. 
Mr. DoDDS. They are not w.o.c. s, as 1 said, Mr. Chairman, in the 

usual sense of the word. They all come from various divisions of 
industry, the business world. They of coui-se have no part in policy- 
making. 

The CHAIRMAN. "Would you say that they are not Government 
employees? 

Mr. DoDDS. They are not Government employees. 
The CHAIKMAN. HOW many members are there now in the Business 

Advisory Council, approximately? 
Mr. DoDDS. I think the number is not the same. I might ask Mr. 

Forbes to check on this, but I think there are 60 on the active list of 
the BAC.  Is that right? 

The CHAIRMAN. "V^liere are the headquarters of the BAC? 
Mr. DoDDS. Well, they meet for the most part in Washington. 
The CHAIRMAN. They have an office, haven't they ? 
Mr. DoDDs. They have an office in the Commerce Department Build- 

ing. 
The CHAIRMAN. They have an office in the Department of Com- 

merce Building? 
Mr. DoDDS. Yes. But they do not meet in that office. It is not 

large enough, they keep a room there for secretarial purposes. 
The CiiAiRaiAN. They have a director? 
Mr. DoDDs. That is right. 
The CHAIRMAN. How much pay does that director receive, do you 

know? 
Mr. Dcw)D8. Mr. Chairman, I don't know. 
The CHAIRMAN. Who pays the director? 
Mr.DoDDs. The BAC does. 
The CHAIRMAN. Who determines what each member of the BAC 

pays? 
Mr. DoDDs. I think the BAC itself does. 
The CHAIRMAN. And is that director hired for a definite term? 
Mr. DoDDS. I think there is no contractual arrangement between him 

and the BAC. 
The CHAIRMAN. Has that Business Advisory Council a fund which 

it keeps on deposit in a bank in Washington ? 
Mr. DoDDS. I am quite sure that it does, because it would have oc- 

casional obligations to pay.   It doesn't involve a great deal of money. 
The CHAIRMAN. DO VOU know what the amount of that fimd is? 
Mr. DoDDS. I haven t any idea, Mr. Chairman. I think it is rel- 

atively modest. 
The CHAIRMAN. Will you supply for the record answers to these 

questions, please, that you are not able to answer now ? 
Do you know whether or not this director gets a pension if and 

when he retires? 
Mr. DoDDs. No. 
The CHAIRMAN. He does not ? 
Mr. DoDDS. No. 
Tlie CHAIRMAN. IS there a pension fund set up for him? 
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Mr. DoDDs. I believe there is now a former executive director who 
receives a pension. 

Mr. HoLTZMAN. From whom ? 
Mr. Doi>Ds. From tlie BAC.  He is paid by the BAG. 
Mr. TOLL. Wlien was this BAC created''( 
Mr. DoDDs. In 19;33, when Mr. Rojjer was Seci*etary of Commerce. 
The CHAIRMAN. I want to emphasize tliat there is nothing partisan 

about this. 
Mr. DoDDS. No. Mr. Chairman, it is a nonpartisan organization. 
The CHAIRMAN. ^A'hen we were studying the activities of membei-s 

of tlie BAC, we tried to get the records of the BAC. We asked the 
Secretary of Conmierce to give us the records, but those records were 
refused us. We Ixad to do tlie laest we could to get that information 
from other sources. 

Now, I would like to find out from your chief, the present Secre- 
tary of Commerce, whether he is now willing to give us the i-ecord.- 
of the Business Advi.sory Council which were refused us back i:i 
1956. 

Will you check on that, please ? 
Mr. DoDDs. You mean just carte blanche all of the records, Mi-. 

Chairman, without in any way limiting them or restricting them or 
defining them ? 

The CHAIRMAN. Well, if he is willing to give us the records, we 
will an-ange through our counsel and counsel for the Department to 
work out something which will create the least difficulty m our getting 
the documents that we seek. 

Mr. DoDDS. I would lie glad to have fi-om j'ou just what it is that 
you would like to see, Mr. Chainnan, rather than just speaking about 
the records as such. That might be an extremely burdensome enter- 
prise. 

The CHAIRMAN. I would like to see all the correiS]iondence from 
and to Mr. Waltei White, the Executive Director of the liAC, within 
tlie last few years. 

Mr. DoDDs. No. he is no longer employed by the BAC, Mr. Chair- 
man, to the best of my knowledge. 

The CHAIRMAN. Wlio is the Director? 
Mr. DoDDS. Mr. John Burke. 
Tlie CHAIRMAN. All right, let us have the corresjxmdence going to 

Mr. Burke's office, or that of his predecessor, Mr. White, and going 
out of that office, for the last 10 yeai-s. 

Mr. DoD!)s. I would be glad to take that up with the  
The CHAIRJIAN. And you don't have to Wing it to us, we will be 

very glad to go down there and look at it. 
Mr. DoDDS. All right. Is there any particular goal you have, Mr. 

Chairman ? 
Tlie CHAIRMAN. That is a matter for us to determine later. 
Mr. DoDDS. You just want to be given carte blanche to view all of 

the correspondence back and forth from the Executive Director? 
The CHAIRMAN. We want to see exactly how this Business Advisory 

Council ticks. 
Air. DoDDs. I think I can answer for you how it ticks. 
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The CHAIKMAN. NO, we want to see it from the records. 
Mr. DoDDS. I will take that up with the Secretary of the Depart- 

ment, I would be most happy to. 
The CHAIRMAN. In our subcommittee's report, we stated the fol- 

lowing : 
All expenses of the BAG are borne by the members who receive no compensa- 

tion whatever from the (ilovernment for their services. Aside from office space 
furnished by the Department of Commerce and two departmental secretaries, 
the BAC is entirely self-slistaining. E'unds for staff travel, technical services, 
costs of meetings, telegraph, telephone, printing, and postage expenses and the 
$25,000 a year salary of BAC's Executive Director, Mr. Walter White, come from 
annual contributions solicited from the membership. Although Individual con- 
tributions to the BAC are limited to a maximum of 1,.">00, the BAC has been 
able to cover adequately its annual expenses through individual donations. Con- 
tributions to the Council totaled $58,981.25, $68,481.25, $87,577.50, and $93^62.50 
for the years 1950, 1951, 1952, and 1953, respectively. 

As a matter of fact, the Council had b'uilt up a sufficient reserve by the year 
1954 to enable it to declare a 1 year's moratorium on contributions. When 
solicitations were resumed, however, donations exceeded $94,100 for the year 
1955. The principal sources of BAC's funds are depicted in the table below 
showing the anniml contributors to the BAC for years 1950-55. 

There will be placed in the record a table showing the individual 
contributions and the names of the companies by whom the respec- 
tive members of the BAC were employed in 1950-55. This list con- 
tains the names of persons from some of the most important 
manufacturing and industrial establishments in the Nation, and some 
of our most highly important banks. 

(The table referred to follows:) 
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Mr. DoDDS. What was that you just read from, Mr. Chairman? 
The CHAIRMAN. I read from the Interim Report of the Antitrust 

Subcommittee (Subcommittee No. 5) of the Committe* on the Ju- 
diciary of the House of Representatives, 84th Congress 1st session, 
on the Business Advisory Council for the Department of Commerce, 
pa^5. 

Can you at this time give us a little detail as to what the Business 
Advisor}' Coimcil does aside from a meeting once a year, or what- 
ever it may be. Can you tell us whether they are called in on occa- 
sion for one specific subject, or two specific subjects, for a week or a 
month.    Just give us some idea of what they do. 

Mr. DoDDS. I think they meet four times a year, Mr. Chairman, 
and generally at the call of the Secretary of Commerce. Also they 
have a few committees, different areas of interest that change over the 
years. They may not meet in Washington; there is no hard and fast 
rule. They have at least two meetings a year in Washington, gen- 
erally in the Department of Commerce, in one of the rooms that is 
made available, not in their regular permanent quarters where the 
executive secretai-y has his office. 

The CHAiRxrAN. Is the Chairman of the BAC a full-time Govern- 
ment employee? 

Mr. DoDDS. No. 
The CHAIRMAN. Why not? 
Mr. DoDDs. Well, I think that any advisory council, of which there 

are many throughout the Government, the whole idea is that the men 
who make them up be non-Government men. It is true that tlie Secre- 
tary of Commerce presides at the meetings and takes a very active 
part in the direction of their meetings. I have never been to a BAC 
meeting of any sort in which the Under Secretary or the Secretary 
of Commerce was not the most vocal presiding official. 

The CHAIRMAN. Are you aware that the Attorney General recom- 
mended that the Chairman of the BAC be made a full-time Govern- 
ment emi)loyee ? 

Mr. DoDDS. I am not aware of that. 
The CHAIRMAN. That recommendation has been repeated on a num- 

ber of occasions by the Attorney General. I suggest that you look 
it up. 

Are you aware that this committee also made such a recommenda- 
tion? 

Mr. DoDDS. Are you referring to the report from which you read, 
Mr. Chairman ? 

The CHAIRMAN. I am referring to pages 32 and 33 of the report. 
I need not read that now, it is the very last paragraph beginning 
on page 32. 

Aren't the chairman of the other advisory committees in your De- 
partment full-time Government employees? 

Mr. FORBES. Mr. Chairman, regarding, for example, the BDSA 
advisory committees, industry advisory committees to BDSA, there is 
an administi-ative older of tlie Department, Department Order 114. 
Tliis order requires tliat as a general rule there be a Government presid- 
ing officer at any advisory committee meeting. That practice, as I un- 
derstand, is complied with in those committees, and the exceptions to 
that inile are few. 
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The C'uAiRMAN. Why is that ? 
Mr. FORBES. I don't know tlie answer to that. 
The CHAIRMAN. Well, will somebody in the Department tell us why 

the Chaiman and Director of the Business Advisory Council is not a 
full-time Government employee^ He is housed in the Department of 
Commerce, he permanently has his office in the Department of Com- 
merce. It if is not a Government committee, why do they get rent 
free in a Government building in the Department of Conunerce ? 

Those questions botlier us a bit. If it is a part of the Govern- 
ment like BDSA, which has a Chairman and or a Director who is a 
full-time Government employee, I don't understand how the Business 
Advisory Council which meets, as you Siiy, quarterly, should not like- 
wise have a Chairman and a r3irector who are full-time Government 
employees. 

I don't understand the distinction. 
Mr. DoDDS. I can discuss the philosophy of this, I think, Mr. Cliair- 

man, but I am a little at a loss to answer the specific factual questions, 
especially those of historical significance. 

Don't be conf usetl by the Executive Director—you referred to a Mr. 
Wiite, I believe  

The CHAIRMAN. YOU say he has been succeeded by somebody else ? 
Mr. DoDDS. His successor, Mr. Burke, is not Chairman of the Busi- 

ness Advisory Council; the chairmanship rotates periodically. 
The CHAIRMAN'. Let's say the Director, then. ^Hiy shouldn't the 

Director under those circums! ances be a full-time employee * 
Xow, we also said in our report, on page 32, the following  
Mr. DoDDS. I have a copy or the rejjort. 
The CHAIRMAN. On page 32, you can read in the second paragi'aph; 
It is the creation of essentially private organizations and their endowment 

with the attributes of governmental bodies which creates confusion and op- 
portunity for abuse. An organization which finances its operations fn)m con- 
tributions of Its membership, hires a private staff, including consultants, meets at 
the call of its own non-(5ovemment officers to consider agenda they have formu- 
lated, determines its own membership and the membership of its subcommittees, 
and whose subcommittees also meet at the call and under the guidance of in- 
dustry officials, is for all practical purposes an autonomous private entity. 

Mr. DoDDS. That is at variance with my observation as to how this 
organization operates, Mr. Chairman. Tiie agenda is formulated by 
the Secretary of Commerce. I myself participate in deliberations 
re.specting the proposed agenda of the meeting. 

The CHAIRMAN. Then there has been a change since our investiga- 
tion. 

Mr. DoDDS. I would think so. 
The CHAIRMAN. And I would like, if possible, for you to check on 

that and give us an up to date report on it. 
Mr. HOLTZMAN. Mr. Chairman, may I inquire on that point? 
The CHAIRMAN. Yes, sir. 
Mr. HOLTZMAN. DO you at the BAC keep accurate minutes of your 

meetings ? ,, 
Mr. I)oDDs. To the best of my knowledge, yes; minutes or notations 

of the proceedings are kept. 
Mr. HOLTZMAN. DO you have regular reported minutes that are 

read each meeting? 
Mr. DODDS. Yes. 
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Mr. HoLTZMAN. AJKI adopted by the group ? 
Mr. DoDDs. Oh, j'es. 
Mr. HoLTZMAx. Could you furnish us with them? 
Mr. DoDDS. Now, getting back to Mr. Celler-  
The CiiAiitMAN. Yes, I tiiiniv it would be well to include in the data 

3'ou are going to submit a copy of the minutes of tlieir meetings, [t 
can't be veiy much. 

Mr. DoDDS. In the data, the submission of wliich I will have to take 
up withtlie Secretary? 

The CHAIRMAN-. Of coui-se, I don't expect you to determine the 
policy, if the policy of the Department is not to furni.sh a duly con- 
stituted commitlee with that information. 

Mr. DoDDS. I see this is quite an impressive report, just glancing 
through it. 

The CiiAiUMAN. I commend to you the reading thereof. 
Mr. DoDDS. I am quite impressed by just one sentence I see here: 
AVhnt is more norninl than that a .Secretary of Commerce, <'hargefl by statute 

with the respon.siliility to foster and promote trade and commerce, would 
<onsult the business community, including a croup of bu.siness leaders represent- 
ing a broad diversification of economic, commercial, and industrial affiliations, 
who have an establislied record and reputation for accomplishment and |)ublic 
service? 

From my observation, these men have done a magnificent job of 
giving without stint of their time and talent. 

The CHAIRMAN. I thorougiily agree with that statement which you 
read from the minority report, that is perfectly proper, and I sub- 
scribe to that comi)letely. 

It is only a question of surrounding that kind of committee with 
appropriate safeguards. 

Now, we are considering a conflict-of-interest statute, and it is meet 
and proper that we check on all these operations. I want you to know 
there is no personal criticism here. 

Mr. Doons. I am sure of that, Mr. Chairman. And I think you 
will find us cooperative. 

I would like to work with your counsel or members of the subcom- 
mittee to see if we can't agree on a common grotmd here. 

Mr. HoLTZMAN. One more question on the minutes, Mr. (^hairman. 
Do you have a regularly assigned stenographer taking minutes of 

the meetings of tlie BAC ? 
Mr. Doons. Not a regularly assigned stenographer; one of the mem- 

bers of the Department does. 
Mr. HoLTZMAN. In shorthand? Or is it only a summary? How 

do you get these miniites back ? 
Mr. DoDDs. He prepares them. He takes them during the jjrwreed- 

ings—I can't answer whether he does them in sliorthand, but he takes 
an accurate record of the meeting. 

The CHAIKMAX. You see, Mr. Dodds, we drew attention in our re- 
port to the fact that the BAC many times had acted as an administra- 
tive lobby. An administrative lobby in the Department of Com- 
merce. You may not know about that. Our report may have been 
before j'our time.    But we have evidence of its loobying activities. 

Y"ou read from a portion of the minority report. I will read from 
the majority report, on page 32, near the bottom: 
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• Auy organizatiun created by a Government ofBcial to assist hhu by furnishing 
advice and information necessarily must be conceived in the context that the 
organization is to be a governmental body. Administrative officials have no 
authority to create private organizations or to vest attributes of their offices in 
private organizations. Procedures regulating the conduct of Government-created 
advisory groups should assure that all operations of such groups arc those 
appropriate to governmental bodies. 

What we are trying to do, consonant with that statement, is to find 
out whether the BAG is operating witJiin the confines of our present 
conflict-of-interest statutes. If the operations of tlie BAC are of such 
a cliaracter as to require some changes in the present conflict-of-in- 
terest statutes, we must address ourselv^es to that. 

You miglit proceed now, however. 
Go ahead. 
Mr. DoDDs. Down at the last line on page 4 of the statement, tliese— 

referring to the. BDSA consultants and advisers—these are .some gen- 
eral examples of the conflicts we must resolve in se^kijig to assure that 
the integrity of the Federal service is maintained witliout strangling 
its efficiency and competence. 

H.K. 2ir)() would enlarge the scope of the criminal laws against 
briber}% graft, and cotiflict of interest. In re.stating these proliibi- 
tions, this bill takes account of the vastly increasexl diversity of Gov- 
ernment actions and broadens the application of sanctions to areas 
hei-etofore held to be outside the s<'oi)e of the phrase, "claim against 
the I'nited States." We agree that any bribery or graft in connec- 
tion with determinations to be made on belialf of the Government by 
its officials or employees should be prohibited and punished. We 
agree that current law is in many respects inadequate. The provi- 
sions of H.R. 2156 would eliminate a gootl deal of these inade(iuacies. 
To the extent that it does this, we support, its enactment. However, 
we are concerned that some of its provisions are so broad in scope 
that they may hinder the efficient coiuluct of the Govennnent's busi- 
ness and serve as traps for the utiwary. 

Section 205, for exam])le, is a broad prohibition against any officer 
or employee a.ssisting anyone before the executive branch in any 
matter in which the United States is a party or is directly or indi- 
rectly interested. This prohibition is iu)t based upon any payment 
being made for such assistance. I don't think that Congress would 
intend that the employee of the Government not he available to assist 
the citizen involved in a proceeding before a Govenmient agency. 

Such assistance, so long as it is not inconsistent with the faithful 
performance of the employee's duties, should lie permitted. The ex- 
ception in section 205 would make this possible only in the case of a 
person faced with disciplinary proceeuings in connection with his 
Government position. What about the Government official who may 
advise an individual regarding the steins he needs to take to obtain a 
license, bid on a contract, seek redress for a claimed wrong, and many 
other of the situations in which the United States has an "interest"? 
After all, the Government is not the antagonist of its citizens in every 
case in which its interest is involved. 

A person dealing with a Government agency or department can 
reasonably expect some assistance from the employees of the Govern- 
ment, and in many cases such assistance is clearly consistent with the 
faithful performance of duty.    We believe section 205 ought to be 
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clearly limited so that Government employees may furnish necessary 
assistance without facing the possibility of criminal penalty for their 
diligence in serving the public. 

(Subsequently, the following was received from the Department of 
Commerce:) 

THE GENERAL COUNSEL OF COUMEBCIC, 
Wathinfton, B.C., March 7, 1960. 

Hon. E MANUEL CELLER, 
Chairman, Committee on the Judiciary, 
Houge of Representatives, Washington, D.O. 

DEAR MB. CHAIRMAN : In response to your Invitation, the Secretary of Com- 
merce asked me to appear before Subcommittee No. 5 of the Committee on the 
Judlciar.v to present the views of the Department on H.R. 2156, H.R. 2157, and 
H.R. 7556. These bills propose revision of the various laws dealing with bribery, 
graft, and conflicts of interest of officials and employees of the Federal 
Government 

During my testimony you asked me a number of questions regarding the Busi- 
ness Advisory Council. These questions were related not to the particular sub- 
jects regarding which I had been invited to testify, but were rather related to 
previous hearings concluded by the subcommittee about 5 years ago. These 
earlier hearings resultetl In the publication of a reiwrt by the subcommittee 
which went, in considerable detail, into the organization, finances, and purpose 
of the Business Advisory Council. This report included both majority and 
minority views.    As was pointed out in the minority report: 

"There Is no mystery about the Business Advisory Council for the Department 
of Commerce. Tts members, as the record shows, are private citizens with long 
snd distlngruished service to their country, both as private citizens and in many 
cases as Government officials during periods of economic recessions, wars, and 
normal times. They have been invited by the Secretary of Commerce to advise 
him from time to time on matters submitted to them. They are not employees 
or officials of the Governent; they have no governmental authority or responsi- 
bility whatever, beyond rendering this advice; they make no decisions binding 
on any public official, including the Secretary of Commerce." 

You have made clear your own understanding that the members of the Busi- 
ness Advisory Council are not employees of the Government. Accordingly, 
none of the bills which the subcommittee had under consideration when I was 
testify would affect members of the Business Advisory Council as such. 

The questions you askefl me regarding the BAG dealt with the finances of the 
organization and its director and his employment arrangements. You also asked 
that I find out from the Secretary of Cximmerce if he would now be willing to 
give yon the records of the Business Advisory Council which a predecessor 
declined to give you during the hearings held In 19.55. 

The present executive secretary of the Business Advisory Council is Mr. John 
W. Burke. His salary, paid by the Business Advisory Council, is $22,.'i00 per 
year. He has no formal employment contract, nor has any pension fund been 
set up for him. The assets of the Business Advisory Council as of .January 31, 
1960, consisted of the following, all contributed by the members of the BAG: 
Resene fund $60,000 U.S. Treasury bills due July 28, 1960. 

$100,000   U.S.   Treasury   4-percent   notes   due 
August 1, 1961. 

Cash on hand $24,124. 30 on deposit at the Rlggs National Bank 
in Washington, D.C. 

The Secretary has authorized me to advise yon that he concurs in the position 
taken by Secretary of Commerce Sinclair Weeks in 1955 with regard to making 
available to you the records of the BAG. That position was stated in the letter 
of August 9. 1955, from Secretary Weeks to you. A copy of that letter is 
attached hereto. Your particular attention is directed to the final paragraph 
In which Mr. Weeks said: 

" * • * I wish to assure you that it is the continuing objective of the Depart- 
ment to cooperate with your subcommittee to the fullest extent consistent with 
my consitutional, legal, and moral responsibilities. To this end the Depart* 
ment has furnished a great deal of material, covering a majority of your ."i()-odd 
requests, and has offered to answer any particular requests for information 
as to the activities of the Department or its advisory groups, or to supply any 
particular documents pertinent to your investigation, the release of which 
would not be inconsistent with law or the pubUc interest" 
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Secretary Mueller fully concurs in this and the other statements In this letter. 
He believes firmly that any other course would seriously compromise the use- 
fulness and effectiveness of the BAG. 

The Business Advisory Council has served successive Secretaries of Com- 
merce since its formation by Secretary of Commerce Roper in 1933 during the 
Administration of President Franklin D. Roosevelt. It has been of immeasur- 
able value to each of the Secretaries it has served. Its membership has con- 
sisted of some of the best known and ablest leaders of our business community. 
A list of the current membership of the BAG, as well as a description of the 
qualiflcations for membership and the method of selection to the various 
classes of membership is attached. 

The members of the BAG have, for over 25 years, given freely of their time 
and effort. It would constitute a most serious breach of faith were the 
Secretary of Commerce to make available, without regard to pertinency or 
necessity, material originally given with the clear understanding that It would 
be adequately safeguarded. 

In my own testimony before the subcommittee dealing with the subject matter 
of the subcommittee hearings, I mentioned a number of objections which the 
Department of Commerce had to the particular language of some of the sections 
of H.R. 2156. You invited us to provide additional clarification of these views 
in the form of specific statutory language. Some of our objections to H.R. 2156 
can be overcome by revisions of language. Others are of a more fundamental 
nature. Tliese latter objections go to the question of whether certain matters 
should, in any event, be the subject of criminal statutes. We are very desirous 
of cooperating In every way possible in helping the subcommittee In its important 
work of enacting clear-cut and effective legislation in the fields of bribery, graft, 
and conflicts of interest. 

I believe that it would be useful to discuss our suggestions further with mem- 
bers of the staff of the subcommittee so that we might reach an understanding 
as to the additional material which this Department could provide to the sub- 
committee with regard to the pending bills on which I testified. 

I am prepared to make whatever arrangements you might deem desirable In 
this regard. 

Sincerely yours, 
RoBEBT .T. DODD8, Jr., General Counsel. 

AUGUST 9, 1955. 
Hon. EMANUEX CECXER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, B.C. 

MY DEAR CHAIRMAN CELLEB: By letter addressed to Mr. Walter White, Execu- 
tive Director of the Business Advisory Council of the Department of Commerce, 
under date of July 5, 19.T5, you requested that your staff be given unlimited access 
to the flies of the Department relating to the Business Advisory Council. 

This demand is now reiterated in a subpena addressed to Walter White de- 
manding that all of these files be removed from the Department of Commerce 
and delivered to you on August 10. 

In view of the foregoing, out of my respect for you and your subcommittee, 
I think it appropriate that I should communicate my views on the matter directly 
to you as chairman of the subcommittee. 

There are many reasons why the Department cannot comply with requests 
for indiscriminate examination and publication of its files and, accordingly, 
cannot comply with this sweeping demand or with others of a similar character 
which you have delivered to this Department in recent weeks. 

Such files contains individual business statistics and forecasts the disclosure 
of which is made a crime by law. They contain the advices of advisers and 
subordinates solicited, given, and received in confidence. The publication of such 
materials would tend to dry up some of the sources of information which this 
Department must consult in fulfilling its basic statutory responsibilities and 
would be contrary to the public Interest. 

I am bound to honor such confidences and my conclusions in this regard are 
supported by the established constitutional principle of the separation of powers 
In the Government. 

These files rest In and are part of the Department files. They are In my 
custody and under my control, and Walter White has no right or authority to re- 
move or produce them.   The removal from this Department of segments of its 
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files would hamper and obstruct the work of the Department and would also be 
contrary to the public interest. 

I understand that your staff was given access to these files in 1951. I think 
the record should show, however, that the investigation was then terminated 
and no materials were made public. Apparently the ultimate conclusion ar- 
rived at in 1051 was the same as that which we have now reached. 

It is for tliese reasons, and with all deference to your subcomiiiiltec. that I 
have instrwted Walter White that he has no power, right, or authority to make 
delivery of these tiles to you. 

At the same time, I wish to assure you that it is the continuing objective 
of the Department to cooperate with your subcommittee to the fullest extent 
consistent with my constitutional, legal, and moral responsibilities. To this 
end the Department has furnishe<l a great deal of material, covering a majority 
of your r)0-odd recent requests, and has offered to answer any iwrticular re- 
quests for information as to the activities of tJie Department or its advisory 
groups, or to supply any particular documents ix»rtinent to your investigation, 
the release of which would not be inconsistent with law or the public interest. 

I should like to reaffirm our willingness to do this and our desire to be of all 
possible assistance to your sub<-ommlttee. 

Sincerely yours, 
SiNci.ArK WEEKS, Secretary of Commerce. 

MElIBERSniP IN THR BAG FOR THE DES'ARTMKNT OF CoMMESCE 

There are four classes of membership in the Business Advisory Council: 
active, ex offlcio, graduate, and honorary. 

Active members, limited to a total of GO, are invite<l by the Secretary of 
Conmierce. upon recommendation of the Council's membership committee and 
approval of its executive committee, to serve for 1 year. Active meml>ers may 
be renominated to serve for a maximum of no more than ~t consei-utive years 
except for certain members who have served as Chairman of the Council. 

The membership is cho.sen so that a majority of the Council consists of men 
actively irtentitled with private enter]>rise in industry and commerce. Mem- 
bers are selectefl to be broadly representative from a geographical as well as 
functional and prcKluct point of view. There are no political qualifications for 
membership. 

Active members who are not renominated are eligible for appointment as grad- 
nate members. 

A recent change has been made to provide that all former Secretaries of Com- 
merce are eligible to become ex offlcio members if they are under 70 years of 
age. 

.\ctive, ex offlcio. and graduate members become honorary members on reach- 
ing 70 years of age. 

A current list of all the members of the BAC follows: 

BiTBINESS ADVISORT  CorNCII. FOR THE DF3>A»TMENT OF C<)MM»a«tT. 

MEMIlfntSllIP FOR   iniio 

(Active  Indicated  b.v   (A) ;  ex  offlcio  Indicnted  by   fE) :  (rrnduate  Indicated  by   (G) ; 
lioiiornr.v indfciitod by  (IT)] 

Winthrop W. Aldrich, 060 Fifth Avenue. .Vew York. N.Y.    (H> 
William M. Allen, president, Boeing AiriJlane (>., Post Office Box 3707, Seattle, 

Wash.    (A) 
S. C. AUyn, chairman, the National Cash Register Co., Main and K Streets, 

Dayton, Ohio.    (G) 
Robert B. Anderson, the Secretary of the Treasury. Wasliington, D.C.    I A) 
Clarence Avildsen, chairman.  Avildsen Tools & Machines. Inc., 100 Lafavette 

Street, New York. N.Y.    (G) 
William L. Bntt. Kenilworth .\piirtments. Philaileli>hia, Pa.    (H) 
S. D. Be<litel. presideat, Bechtel Corp., 1.") Sansome Street, San Fratifi.sco, Calif. 

(A) 
S. Clark Bei.se, president. Bank of America. National Tniirt & Savings Associa- 

tion. 300 Montgomery Street, San Francisco, Calif.    (A) 
John D. BIggers, chairman, Libbey-Owens-Ford Glass Co., National Bank Build- 

ing, Toledo, Ohio.    (H) 
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Jaiui's B. Black, eliuirman, Pacific Gas & Electric Co., 24.") Market Street, San 
Francisco, Calif.    (O) 

Roger M.   Blough,  chairman,   United   States  Steel  Corp.,  71  Broadway,  New 
York, N.Y.    (A) 

Harold   Boesohenstein,  president, Owens-Coming Fiberglas Corp., Post Office 
Box 901, Toleflo, Ohio.    (A) 

Fred Bolieu, president, Meredith Publishing Co., 1716 Locust Street, Des Moines, 
Iowa.    (G) 

Ernest R. Breech, chairman. Ford Motor Co., the American Road, Dearborn, 
Mich.    (G) 

Mason Brittoo, consultant. Metal Cutting Tool Institute, Chrysler Building, New 
York. N.Y.    (H) 

George R. Brown, executive vice president. Brown & Root, Inc., Box 3, Houston, 
Tex.    (A) 

Premiss M. Brown, chairman, Mackinnc Bridge Authority, St. Ignace, Mich.    (H) 
Howard Bnice, chairman, executive committee, Worthington Gon>-. I'ost Office 

Box 987, Baltimore, Md.    (H) 
Carter L. Burgess, president, American Machine & Fomidry Co., 2ftl Madison 

Avenue, New York, N.Y.    (A) 
Paul C. CfllHrt, chairman. State Street Research & Management Co., 140 Fetleral 

Street, Boston, Mass.    (G) 
James V. (^armichael, president,  Scripto International, Post Office Box 4S47, 

Atlanta, Ga.    (G) 
C. S. Chlng, Cyrus S. Olilng Associates, 1625 Eye Street NW., Wa.shington, 1>.C. 

(H) 
Walker L. Oisler, president, the Detroit Edison Co., 2000 Second Avenue, De- 

troit, Mich.    (G) 
Lucius D. Clay, chairman, Continental Can Co., 100 Ea.st 42d Street, New York, 

N.Y.     (A) 
John L. Collyer, chairman, the B. F. Goodrich Co., 500 S. Main Street, Akron, 

Ohio.    (A) 
Ralph J. Cordiner, chairman. General Electric Co., 570 Lexington Avenue, New 

York. N.Y.    (A) 
Edw. B. Cosgrove, chairman, Green Giant Co., Le Sneur, Minn.    (H) 
John Cowles, i)resident, the Minneai)olls Star and Tribune, 425 Portland, Minne- 

apolis, Minn.    (G) 
C. R. Cox. president, Kennecott Copper Oon>.. 101 Eiwt 42d Street, New York, 

N.Y.    (G) 
AV'. Howard Cox, chairman, the Union Central Life insurance Co., Cincinnati, 

Ohio.     (H) 
Harlow H. Curtice, Genesee Merclujnt Bank & Trust Co., 352 South Saginaw 

Street, Flint, Mich.    (G) 
Charles E.  Dauid, chaiiTuan, Daniel Construction Co., Post Office Box 2286, 

Greenville, S.C.    (G) 
Donald K. David, vice chairman, the I\>rd Foundation, 447 Madison Avenue, 

New York, N.Y.     (A) 
Paul L. Da vies, chairman, Food Machinery & Chemical Corp., P. O. Box 700, San 

Jose, Calif.    (A) 
Frank R. Denton, vice chairman, Mellon National Bank & Trust Co., Pittsburgh, 

Pa.    (G) 
B. R. Deupree, honorary chairman, the Proctor & Gamble Co., P. O. Box 599, 

Cincinnati, Ohio.    (H) 
Charles D. Dickey, chairman, committee on trust matters, Morgan Guaranty 

Trust Co., of New York, 2.3 Wall Street, New York. N.Y.     (G) 
Fretlerlc G. Donner, chairman. General Motors Corp., 1775 Broadway, New York, 

N.Y.    (A) 
Robert G. Elbert, 4 East 66th Street. New York, N.Y.    (H) 
W. Y. Elliott, department of govermnent. Harvard University, Cambridge, Mass. 

IG) 
Fred Rogers Fairchild, Knox I'rofessor emeritus of economics, Yale University, 

New Haven. Conn.    (H) 
Benjamin F. Fairless, president, American Iron and Steel Institute, 350 Fifth 

Avenue, New York. N.Y.    (G) 
Ralph E. Flanders. P.O. Box 477. Springfield. Vt.    (H) 
Robert V. Fleming, chairman, the Riggs National Bank, Washington, D.C.    (G) 
J. P. Pogarty, chairman, finance committee, the Cleveland Electric Illuminating 

Co., 60 Broadway, New York. N.Y.    (H) 
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Marion B. Folsom, Eastman Kodak Co., 343 State Street, Rochester, N.T.   (A) 
Henry Ford II, president. Ford Motor Co., The American Koad, Dearborn, Mich. 

(A) 
William C. Foster, vice president, Olin Mathieson Chemical Corp., 1000 Con- 

necticut Avenue NW., Washington, D.O.    (G) 
Clarence Francis, 17th Floor, Postum Building, 250 Park Avenue, New York, 

N.Y.    (H) 
John M. Franklin, president, United States Lines Co., 1 Broadway, New York, 

N.Y.    (G) 
H. B. Frlele, president, the Nakat Packing Corp., Dexter Horton Building, 

Seattle, Wash.    (G) 
G. Keith Funston, president. New York Stock Exchange, 11 Wall Street, New 

York, N.Y.    (A) 
Frederick V. Geier, chairman, the Cincinnati Milling Machine Co., Cincinnati, 

Ohio.    (G) 
Elisha Gray II, chairman. Whirlpool Corp., St. Joseph, Mich.    (A) 
Crawford H. Greenewalt, president, E. I. du Pont de Nemours & Co., Wilming- 

ton, DeL    (A) 
Alfred M. Gruenther, president, the American National Red Cross, Washington, 

D.C.    (A) 
F. G. Gurley, Railway Exchange Building, 80 East Jackson Boulevard, Chicago, 

111.    (H) 
Joseph B. Ball, president, the Kroger Co., 35 East Seventh Street, Cincinnati, 

Ohio.    (A) 
Rolland J. Hamilton, 277 Park Avenue, New York, N.Y.    (H) 
W. Averell Harriman, Brown Bros., Harriman & Co., 59 Wall Street, New York, 

N.Y.    (G) 
Milton P. Higgins, president, Norton Co., 1 New Bond Street, Worcester, Mass. 

(A) 
Paul G. HofTman, 1489 El Mirador Drive, Pasadena, CaUf.    (G) 
Lou E.  Holland, chairman, Holland Engraving Co., 422 Admiral Boulevard, 

Kansas City, Mo.    (H) 
Eugene Holman, chairman.  Standard Oil Co.,  (New Jersey), 30 Rockefeller 

Plaza, New York, N.Y.    (A) 
John Holmes, Semloh Farm, North Avenue, Antioch, 111.    (G) 
Charles R. Hook, chairman, Armco Steel Corp., Middletown, Ohio.    (H) 
Herbert Hoover, Jr., Consulting Engineer, 900 WUshire Boulevard, Los Angeles, 

Calif.    (A) 
Preston Hotchkls, vice chairman, Founders' Insurance Co., 727 West Seventh 

Street. Los Angeles, Calif.    (G) 
Amory Houghton, Ambassador to France, American Embassy, Paris, Fl-ance. 

(G) 
T. V. Houser, Moss Neck Manor, Frederlcksbnrg, Va.    (G) 
A. W. Hughes, chairman, J. C. Penney Co., Inc., 330 West 34th Street, New York, 

N.Y.    (G) 
George M. Humphrey, chairman, National Steel Corp., 2800 Grant Building, 

Pittsburgh, Pa.    (G) 
Gilbert W. Humphrey, vice president the M. A. Hanna Co., 1300 Leader Building, 

Cleveland. Ohio.    <X) 
Austin S. Igleheart, 2.'>0 North Street. White Plains, N.Y.    (H) 
Eric .Tohnston. president. Motion Picture Association of America, Inc., 1600 I 

Street NW., Washington, D.C.    (G) 
Alfred W. .Tones, chairman, Sea Island Co., Sea Island, Ga.    (G) 
Harrison Jones, 1609 Candler Building. Atlanta. Ga.    (H) 
Devereux C. Josephs, New York XAte Insurance Co., 51 Madison Avenue, New 

York. N.Y.     (G) 
Ernest Kanzler. 1700 United Artists Building. Detroit, Mich.    (G) 
F. R. Kappel, president, Americran Telephone & Telegraph Co., 195 Broadway, 

New York. N.Y.    (A) 
.John R. Kimberly. chairman, Kimberly-Clark Corp.. Neenah, Wis.    (A) 
Emory Scott Land, consultant. General Dynamics Corp., 1001 Connecticut Ave- 

nue NW.. Washington, D.C.    (H) 
E. H. Lane, chairman, the Lane Co.. Inc., AltaVista, Va.    (A) 
Joseph L. Lanier, president. West Point Manufacturing Co., West Point, Ga.    (A) 
Roger D. Lapham, 215 Market Street, San Francisco, Calif.    (H) 
Fred Lazarus,  Jr.,  chairman.  Federated Department Stores, Inc., 222 West 

Seventh Street, Cincinnati, Ohio.    (H) 
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Bairy T. Lelthead, president, Cluett, Peabody & Co., Inc., 530 Fifth Avenue, 
New York, N.Y.    (A) 

WUliam E. Levis, Owens-Illinois Building, Post Office Box 1035, Toledo. Ohla 
(G) 

Augustus C. Long, chairman, Texaco, Inc., 135 East 42d Street, New York, N.Y. 
(A) 

Donold B. Lourie, president, the Quaker Oats Co., Merchandise Mart Plaza, 
Chicago, 111.    (G) 

George H.  Love,  chairman, Consolidation Coal Co.,  Inc., Koppcrs Building; 
Pittsburgh, Pa.    (A) 

J. Spencer Love, chairman and president, Burlington Industries, Inc., Box Ir-1, 
Greensboro, N.C.    (A) 

George P. MncNichol, Jr., president, Libbey-Owens-Ford Glass Co., 811 Madison 
Avenue, Toledo, Ohio.    (A) 

Roswell Magill, Cravath, Swaine & Moore, 15 Broad Street, New York, N.Y.    (G) 
Deane \V. Malott, president, Cornell University, Ithaca, N.Y.    (G) 
J. W. McAfee, president. Union Electric Co., 315 North 12th Boulevard, St. Louis, 

Mo.    (A) 
S. M. McAshan, Jr., president, Anderson, Clayton & Co., Inc., Cotton Exchange 

Building, Houston, Tex.    (A) 
Thomas B. McCabe, president, Scott Paper Co., Front and Market Streets, 

Chester. Pa.    (G) 
John L. McCaffrey, member, executive committee. International Harvester Co., 

180 North Michigan Avenue, Chicago, 111.    (G) 
L. F. McCollum. president. Continental Oil Co., Box 2197, Houston, Tex.    (A) 
Charles P. McCormick, chairman, McCormick & Co., Inc., Light and Barre Streets, 

Baltimore, Md.    (G) 
Neil McElroy, chairman, the Procter & Gamble Co., Post Office Box 599, Cincin- 

nati. Ohio.    (A) 
Earl M. M(K3owin. vice president, W. T. Smith Lumber Co., Chapman, Ala.    (A) 
James H. McGraw, Jr., president. Old Town Corp., 375 Park Avenue. New York, 

N.Y.    (G) 
Paul B. McKee, chairman. Pacific Power & Light Co., Public Service Building, 

Portland, Oreg.    (G) 
Jtohn P. McWilllams, chairman, the Youugstown Steel Door Co., the Arcade, 

Cleveland. Ohio.    (G) 
George H. Mead, honorary chairman, the Mead Corp., 118 West First Street, 

Dayton, Ohio.    (H) 
George G. Montgomery, chairman. Kern County Land Co., 600 California Street, 

San Francisco. Calif.    (A) 
Thomas A. Morgan, 250 Park Avenue, New York, N.Y.    (H) 
George L. Morrison, chairman. General Baking Co., 420 Lexington Avenue, New 

York, N.Y.    (H) 
Charles G. Mortimer, chairman, General Poods Corp., 250 North Street, Wbit« 

Plains, N.Y.    (A) 
D. Hayes Murphy, chairman. The Wiremold Co.. Hartford, Conn.    (H) 
W. B. Murphy, president. Campbell Soup Co., 375 Memorial Avenue, Camden, 

N.J.    (A) 
W. J. Murray, Jr., chairman, executive committee, McKesson & Robbins, Inc., 

155 East 44th Street, New York, N.Y.   (H) 
Aksel Nielsen, president, the Title Guaranty Co., 1711 California Street, Denver, 

Colo.    (A) 
Nicholas H. Noyes, chairman, finance committee. Ell Lilly & Co., 740 S. Alabama 

Street, Indianapolis, Ind.    (H) 
C. R. Palmer, 530 Fifth Avenue, New York, N.Y.   (H) 
Richard C. Patterson, Jr., Ill Broadway, New York, N.Y.    (H) 
T. F. Patton, president. Republic Steel Corp., RepubUc Building, Cleveland. 

Ohio    (A) 
Charles H. Percy, president. Bell & Howell Co., 7100 McCormick Road, Chicago. 

111.    (A) , »b , 
A.  Q. Petersen, chairman. Wesson Oil & Snowdrift Co.,  Inc., 210 Baronne 

Street, New Orleans, La.    (H) 
T. S. Petersen, president.  Standard Oil Co. of California, 225 Bush Street 

San Francisco, Calif.    (A) 
Paul Plgott, president. Pacific Car & Foundry Co., 120 W. Hndscm Street, Seattle. 

Wash.    (G) 
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John L. rratt. Chatham. Post Office Box 120, Predericksburg, Vn.    (II) 
Gwilyni A. Price, chairman, Westinghouse Electric Corp., Post Office Box 2278, 

PittsburRh, Pa.     (G) 
BdEar M. Queeuy, chaiiinan, Monstanto Chemical Co., SOO N. Lindbergli Boule- 

vard, St. Ix>uis, Mo.    (G) 
Clarence B. Randall, f?pecial assistant to the President, the White House, Wa«li- 

Ington, D.O.     (G) 
Philip D. Reed, rwni 2709, 375 Park Avenue, New Tork, N.Y.    (G) 
R. S. Reynold.s, Jr., president, Reynolds Metals Co., Reynolds Metals Building, 

Richmond, Va.    (A) 
Winfleld W. Riefler, Mm 28th Street NW., Washington, D.O.    (O) 
Walter M. Ringer, chairman, Foley Manufacturing Co., 3300 Fifth Northeast, 

Minneapolis, Mlun.     fH) 
Reuben B. Robertson, chairman, the Champion Paper & Fibre Co., Canton, N.C. 

(H) 
Reuben B. Robertson, Jr., president, the Champion Pajier & Fibre Co., Hamilton, 

Ohio.    (A) 
William B. Robinson, chairman, the Coca-Cola Co., 515 Madison Avenue. New 

York. N.y.    (A) 
W. S. S. Rodgers, Chrysler Building, IZ^ Bast 42d Street, New York, N.Y.    (H) 
Donald J. RiisseU, president. Southern Pacific Co., (V> Market Street, San Fran- 

cisco. Calif.    (G) 
Charles  Sawyer.  Taft,  Stettlniiis &  Hollister,  603  Dixie  Terminal  Building, 

Cincinnati, Ohio.      (H) 
Emil Schram, chairman, Butler Bros., Chicago, HI.    (H) 
Blackwcll Smith, Au-stin, Burns, Appell & Smith, 53o Fifth Avenue, New York, 

N.Y.    (G) 
C. R. Smith, president, American Airlines, 100 Park Avenue, New York, N.Y. 

(G) 
liloyd B. Smith, president, A. O. Smith Corp., .^'iSS North 27th Street, Milwaukee, 

Wis.    (A) 
John  W.  Snyder, chairman, finance committee,  the Overland  Corp,,  Security 

Building. Toledo, Ohio.    (G) 
J. P. Spang, Jr., the Gillette Co.. Boston, Mass.    (G) 
A. B. Stnley. Jr., chairman, .\. E. Staley Manufacturing Co., Decatur. 111.    (G) 
Frank  Stanfon.  president. Colmnbia Broadcasting System,  Inc., 485 MadLson 

Avenue, New York, N.Y.    (A) 
Robert T. Stevens, president, J. P. Stevens & Co  Inc., 1460 Broadway, New Tork, 

N.Y.    (A) 
Hardwick Stires, Scudder, Stevens & Clark, 300 Park Avenue, New York, N.Y. 

(G) 
Lewis  L.  Strauss,  Mercury Building,  1025 K  Street N^V., Washington,  T>.C. 

(E) 
R.  Douglas Stuart, chairman, th? Quaker Oats Co., Merchandi.se Mart Plaza, 

Chicago. III.    (H) 
(Jardiner Synioiids, president, Tennessee Gas Transmission Co., P.O. Box 2511, 

Houston. Tex.     (X) 
A.  Thomas  Taylor,  chuirman.   International  Packers  Limited,  135 South La 

Snile Street. Chicago, III.     (A) 
Reese H. Taylor, chairman. Union Oil Company of California, Union Oil Cen- 

ter. Los Angeles. Calif.     (G) 
AValter t". Teagle, 30 Rockefeller Plaza, New York, N.Y.    (H) 
Charles  .Vllen  Thomas,  president, Monsanto Chemical Co., 800 N.  Lindbergh 

Boulevard. St. Louis. Mo.     (G) 
E. J. Thomas, chairman. The Goodyear Tire & Rubber Co., 1144 East Market 

Street, .\kron. Ohio.    (,\) 
Juan T. TripiH", president. Pan American World Airways, Inc., 135 East 42d 

Street, Now York, X.Y.     (.\) 
.John C. Virdeu. chairman and president, Eaton Manufacturing Co., 7.39 East 

140th Str«-et. Cleveland. Ohio.     ( G) 
J. Carltou  Ward.  Jr.,  chairman,  Vitro Corporation of America, 261 Madison 

Avenue, New York, N.Y.     (G) 
Thomas J. Wats<m. Jr., president, International Business Machines Corp., 590 

Madison .Vveuue, New York, N.Y.    (A) 
J. W. Wntzek, Jr., Crossett Watzek Gates, 80 East Jackson Boulevard, Chicago, 

111.     (G) 
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Kincliiir Weeks, chainuaii, executive committee, T'nited-Carr Fasteners Corp., 
1014 Stiitler Office BuildinR. Boston, Mass.     ( E) 

Sidney   J.   Weinberg,   Goldnian,   Sachs  &   Co.,   20   Broad   Street,  New   York, 
N.Y.    (A) 

Samuel V. Wetherill, chairman, Hyper-Hiunus Co., 143 Rose Lane. Haverford, 
I'a.    (H) 

W. H. Wheeler, Jr., president, Pitney-Bowes, Inc., 757 Pacific Street, Stamford, 
Conn.    ((J) 

Walter White. 254(5 .Massachusetts Avenue. NW.,  Washington, D.C.     (G) 
John Hay Whitney. Ambassador to Grejit Britain, American Emba.ssy, London, 

W. 1, England.    (A) 
Langbouriio A. Williams, chairman, Freejwrt Sulphur Co., IGl East 42nd Street, 

New York, N.Y.     (A) 
C.  E.  Wilson,  IS'iO North Woodward. Box 223, Birmingham, Mich.    (G) 
Charles E. Wilson. 437 Fifth Avenue, .New York, X.Y.    (11) 
K. E. W(H)d, ISOr.Chicago Board of Trade. Chicago. 111.     (H) 
K.  W. Wo(KlrnCC, cliairnian,  finance committee, the Coca-Cola Co., 310 North 

Avenue. NW., Atlanta. Ga.    (II) 
James W. I'oung. Raucho de la Canada, Pena Blanca. N. Mex.    (H) 
Harry W. Zinsmaster, chairman. Zinsmaster Bread Co., Duluth, Minn.    (H> 

Mr. MALETZ. Mr. Chairman. 
The CHAIRMAN. Mr. Maletz. 
Mr. MALETZ. Mr. Dotlds, doesn't tlie present draft of section 20,') 

of H.R. 2ir>() pemiit a Government employee to furnisii necessjiry 
assistance ? I refer you to lines 7 and 8 of page 8 of H.R. 2156, wliicli 
specifies that a (xovernment employee  

Mr. DoDDs. "Otherwise than in the proper discharge of his official 
duties"? 

Mr. MAL?:TZ. "Otherwise than in the proper discharge of his official 
duties."   Doesn't that take care of the objection you have just raised ? 

Mr. DoDDS. No; because starting at line 11— 
or aid or assist anyone before any department— 
et cetera— 
In (wnnectiou with any proc-eedlngs— 

et cetera— 
lu which the United States is a i»arty or directly or indirectly interested, .shall 
be fined not more than ,$10,000. 

That means that if somebody comes in and says, "Do you mind 
telling me how I go about getting an export license," and I help him, 
in a rather liberal interpretation of this, 1 could conceivably be vio- 
lating the penal provision. 

Mr. iVLvLKTz. I tnke it (iiat your objection  
Mr. DoDDS. My objection is not to tiie spirit at all. 
Mr. MALETZ. Would be obviated by nniking the term "otherwise 

than in the proper discharge of his official duties" applicable to all of 
section 205. 

Mr. DODOS. That is right. ^Viid I thuik my comment is more ap- 
plicable in the Department than, let us say, it would he in a regula- 
tory agency. We feel that to serve the business community our il(x>rs 
should be o[)en tx) the meml)ers of the businc/SS community. And they 
come in frequently and ask us how they get through the labyrinthine 
channels of achieving whatever it is they want. 
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Mr. ^IALETZ. In other words, you would not want to have the term 
"otherwise than in the proper discharge of his official duties" apply 
only to the two pails of the section; but if it were applicable to the 
whole section your objection would be obviated, is that right? 

Mr. DoDDS. That is right.  I completely agree with the spirit of tliis. 
The CHAIRMAN. That is a very good point.   Thank you very much. 
Mr. DoDDS. Section 207 would forbid officers and employees chang- 

ing sides in matters in which the United States has an interest. We 
have no quarrel with this principle, but we believe that this section 
as written goes too far. The second paragraph of this section would, 
we believe, oe an unnecessarily broad restriction which would hamper 
recruitment of employees for the Government and would unduly re- 
strict employees in seeking and obtaining useful employment outside 
the Government. 

A good example may be found in the case of the Patent Office. 
The Attorney General has ruled that the filing and prosecution of a 
patent application is a proceeding, "in which tlie United States is a 
party or directly or indirectly interested." 

The Patent Office is organized in about 70 separate di\nsions. 
Many able young engineers enter the Patent Office as examinere to 
gain valuable experience. They are assigned to one or another of 
the various divisions. During the period of their sers'ice, the Patent 
Office has the benefit of their useful and highly competent efforts. 
Many remain in the Patent Office, but a good many prefer, after a 
time, to seek careers outside the Government as patent attorneys or 
agents. 

If section 207 were enacted, these people would be barred from the 
practice of their profession for a period of 2 years. 

We don't believe that this result is necessary to protect the integrity 
of the Government service. It would practically bar from employ- 
ment with the Patent Office all but those who propose to remain with 
the Government for the rest of their careers. The most likely result 
of such a situation would be to dry up what is now the most fruitful 
source of "new blood" for the staffing of the Patent Office. 

This provision, if enacted, would seriously penalize Government 
employees generally by curtailing their opportunity for employment 
outside of Government. We think this result would be much too 
harsh; and that, rather than assuring the integrity of the Federal 
service, it would drive out the competent, diligent, and ambitious 
individuals who can best be expected to provide the Government with 
the high level of efficiency needed to serve the Nation. 

Weljelieve that the result sought liere could better be attained by 
regulations suited to the differing needs of the various dejiartments 
and agencies. We can see no purpose, for example, in barring a 
former Patent Office employee from appearing before the Bureau of 
Public Roads in connection with a highway subsidy matter; or for 
a former employee of the Bureau of Foreign Commerce prosecuting 
a patent application; or a former Bui-eau of Standards employee 
seeking an export license. 

Many other similar examples can be cited. The complexity of 
Government organization and activity makes it virtually impossible 
to formulate a fair rule of general applicability in this area. 
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We believe that this matter ought to be left to regulation by the 
individual agencies. An example of such regulation is found in 
section 341(g) of the rules of practice of the U.S. Patent Office which 
provides—and I think this is an excellent example of what 1 am 
endeavoring to cite, having to do with former examiners: 

(g) Former cmaminers.—No person who has served in the examining corps of 
the Patent OflBce will be registered after termination of his services, nor, if reg- 
istered before such service, be reinstated, unless he undertakes (1) not to prose- 
cute or aid in any manner In the prosecution of any application pending in any 
examining division in which he served, on the date he left said division ; and (2) 
not to prepare or prosecute nor to assist in any manner In the preparation or 
prosecution of any application of another filed within 2 years after the 
date he left such division, and assigned to such division, without the specific 
authorization of the Commissioner. Associated and related classes In other 
divisions may be required to be Included in the undertaking or designated classes 
may be excluded. In case application for registration or reinstatement is made 
after resignation from the Office, the applicant will not be registered, or re- 
instated, if he has prepared or prosecuted, or assisted in the preparation or 
prosecution of any such application as indicated in this paragraph. 

The CHAIRMAN. In other words, I take it you recognize the justice 
of the principle that is striven for. 

Mr. DoDDS. Indeed I do. 
The CHAIRMAN. But you believe the language is too broad, and 

should be somewhat narrowed as it applies particularly to the Patent 
Office. 

Mr. DoDDs. Yes, I think it might be too broad when applied to our 
office, the Department of Commerce, than perhaps to any other 
agency. 

The CHAIRMAN. DO you have language you would substitute for itf 
Mr. DoDDs. I woul^ be very happy to come up with some, Mr. 

Chairman. 
The CHAIRMAN. We would be very happy to receive it. 
Do you object to the first part of section 207; do you object to a 

permanent disqualification ? 
Mr. DoDDs. No, I have no objection to permanent disqualification 

respecting the subject matter of any controversy in whicli the party 
was involved. 

Now, I realize I am saying something very general there, and it 
could be that the subject matter would change direction so drastically 
over a long period of years that it could become moot. But I think 
there should be that specific prohibition. 

The CHAIRMAN. But in the second part of section 207  
Mr. Donna. That is the difficult one. 
The CHAIRMAN. YOU feel the disqualification is too broad when it 

applies to any matter "which involves the agency in which he was 
formerly employed or assigned to duty"? 

Mr. DoDDs. That is exactly it, just that last clause, and that is the 
part that my principal objection ran to. 

The CHAIRMAN. But if he was assigned to a specific matter, you 
wouldn't want him to receive compensation subsequent to his leaving 
the service to prosecute a claim arising out of that specific matter? 

Mr. DoDDs. No. 
Tlie CHAIRMAN. And you would be willing to give us language that 

•would clarify that and narrow the broad provisions that we have in 
this bill! 
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Mr. DoDDs. Yes, I would. 
Section ii08 penalizes interested persons acting; as Goveninient 

agents. The scope of "interest"' includes being ''directly or indirectly 
interested in the pecuniary profits or contracts of any corpora- 
tion * * *" 

llie CHAIRMAN. Before I leave that, are you satisfied with the niles 
of practice that you read on page 8 of your statement < 

Mr. DoDDS. With respect to its applicjibility as to the Patent Office, 
yes; it is strictly for the Patent Office. 

Mr. ROGERS. In that regard, under (2), you say— 
not to prepare or prosecute nor to aswist in any manner in the preparation or 
proseoution of any application of another flle<l within 2 years after tlie date he 
left such division, and asi.si(;ne<l to .s\ich divi.sion. 

Now, my queiT is. Can an examiner ascertain in advance what di- 
vision his application may be a.ssigned to? 

Mr. DoDDS. That doesn't keeji it from being a violation, though. 
If you leave the Patent Office and then help me file an application in 
your old division, you will be violating tliis pi-ovision, even though 
the examiner may not know it.. 

Mr. RtxsERs. Now, if I am employed in the Patent OfHce in a certain 
division, and you have a claim or a patent or something you want to 
file, if I help you. and then when tliey file it it falls in the division in 
which I have been assigned within the last 2 years of my service, then 
I have cr)mmitteed an act wliich liars me from jiractice, when I may 
not have known that they were going to assign it to that division. 

How can a former employee be certain that he is not violating sub- 
division ('i) ? How does he know whether the official who is going to 
make tl>e assiginnent will send it to the division where he worked. 

Mr. Donns. That is a good qui-stion. 
Fii-st of all, when you help, anonymously, we will say, collaborate 

with another in preparing an ajiplication, it is true that, strictly sfieak- 
ing, you are not sure what division it will go into: by virtue of your 
experience you could probably make a pretty good guess, but let's say 
you don't know, and let us say it is put, to your surprise, in your old 
division. Then I think you would be bound to make your participa- 
tion in that known. And of course if it weren't, if it were inno<'ent, 
then it would come out at a Patent Office hearing if it were discovered 
and you weie called up to account. 

But I don't think this is so hard and fast that there is no room for 
flexibility.    That is not the intent of it. 

Mr. IIoLTZMAN. Mr. Dodds, your example on the Patent Office is 
fairly clear, and it seems to make sense. 

Can you envisage a situation in the Department of Connnen-e that 
might lend itself to thisobjection i 

Mr. Donns. Yes. Let's say a former lawyer in the Bureau of Public 
Roads is retained by an exjiorter. and the exporter says, '"Well, you 
used to l>e in that Department of Commerce, I would like you to help 
me get an export license—this is a rather stniined example—I think 
that that former employee of tlie Bureau of Public Roads should not 
l)e barred from helping his client obtain an export license, l)ecause 
the two activities are so uin-elated. T think he should not Ix- allowed 
to go back into the Buivau of Public Roads, though, and ])articipate in 
a civse in which he foiunerly had a part. 
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Mr. Rcx}ERs. Yes, but since we are making tliis a criminal fetatute, 
we have got to l)e specific  

Mr. DoDDS. That is wliat troubles me. Again. I completely agree 
witli the spirit of them, but I think that they might be so tight that 
the unwary could unknowingly violate the penalty jjrovisions, and I 
think that is not the intent here. You don't want to discourage people 
from coming into the st^rvice because of the uncertainty of the law. 

Section 2U8 penalizes interested pers<ms acting as Government 
agents.    The scope of "interest'* includes being— 
dirix-tl.v or indirpt-tly interested in the ijeeuiiiary profits or contraets of any 
0(iriK)ration • • • 

We lielieve that the scope of this section is too broad. Interest in 
pecuniary profits may take a variety of forms from the ownei-ship of 
stock in a highly diversified industrial enterprise to the ownership of a 
life insurance policy in a company heavily itivested in the bonds of 
railroads, public utilities, or manufacturing enterprises, (xovernment 
employees have savings which they may invest witliout their judgment 
in official matters necessarily becoming biased as a consequence. 

Much of .such pecuniary interest is too remote to !» a serious threat 
to the diligent performance of their jobs. Here again, however, the 
broad scope of the prohibition may constitute a trap whicli could be 
of serious consequence to the employee and yet not be of any real bene- 
fit to the efficiency or integritj- of the (Jovernment service. We would 
prefer to see the purpose sought here achieved by a more realistic 
means. 

In most instances, a requirement for disclosure of interest whicli 
would give tiie agency head tiie authority to detennine whetiiei- the 
employee's interest is sufficient to require that he lie disqualified from 
acting would be enough. In any event, the scope of section 208 ought 
to be curtailed. 

Mr. MALETZ. Mr. Dodds, it is correct, is it not, that section 208 
adopts verbatim the test of section -i'M of title 18,1'nited States Code, 
the test lieing  

Mr. Donns. I didn't know it was verbatim. 
Mr. MALKTZ. The test being ''directly or indii-eclly interested in the 

pecuniary profits or contracts of any coriioration, joint stock conqiany, 
or association, or of any firm or partnership, or other business entity." 
That is the real test under section 434. 

Mr. Donns. May I make an answer? 
Mr. MALKTZ. Yes; of course. 
Mr. DoDDs. I recognized the old-fashioned fine of $2,000 actually 

before I compared them, hut I recognized that the language, if not 
verbatim, is certainly very similar to it. 

My associate, Mr. Nash, points out that there has never Ijeen any 
action taken under this old section 434. 

Mr. MALETZ. The point is this, that j'our objection to section 208 
of the bill is addressed equalh- to present section 434. 

Mr. DODDS. I am sorry, I didn't understand your question. 
Mr. MALETZ. DO you feel tliat present section 434 is far too broad i 
Mr. DoDDs. Yes; I do. 
Mr. MALETZ. Yes. 

0:<2SC—lil) 12 
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The CHAIRMAN. Would you also give us the benefit of your good 
counsel and advice and submit some language that you think might be 
appropriate to meet your objection ? 

Mr.pODDS. I would be glad to, Mr. Chairman. 
Section 209 restates and expands  
Mr. MALETZ. Excuse me, Mr. Dodds. Is it not correct that because 

of section 434 various people appointed to Government have been 
requiretl to divest themselves of certain stock interests ? 

Mr. DoDDS. Yes, but I think it has never been judicially construed. 
The CiLMRMAN. Notably in tlie case of Charles Wilson, before he 

took tlie office of the Secretary of Defense. 
Mr. DoDDs. Yes.   I think it is an illustration of its application. 
Section 209 restates and expands the coverage of the prohibition 

in section 1914 of title 18 which requires that the salary for Gov- 
ernment sen-ices be paid by the United States. This provision poses 
no problem for the full-time Government employees. It would be 
a problem in the case of the part-time consultants and temporary 
employees—the w.o.c.'s and w.a.e.'s 

Tlie problem is now largely taken care of by the exemption au- 
thority Congress gave to the President in the Defense Production 
Act. In many areas these part-time consultants and temporary 
employees are a vital and necessary adjunct to the full-time Govern- 
ment employee in carrying out particular programs. 

The mobilization planning activities of the Business and Defense 
Services Administration are a good example. These activities must, 
if they are to be useful, be carried on in close cooperation with in- 
dustiy. This can best be achievexi by the use of active industry offi- 
cials willing to give some time to the Government service. The 
scope of their authority to make and participate in policy determina- 
tions is necessarily limited. So too must we limit their liability 
under the conflict-of-interest laws ordinarily applicable to Govern- 
ment employment. Congress hjvs provided for these exemptions. 
We believe they ought to be continued. 

To sum up, we favor the principles sought to be achieved by H.R. 
2156. We believe that in some respects, however, particular pro- 
visions of this bill need to be modified. Such modification is neces- 
sary if we are to avoid going from the extreme of inadecjuate regu- 
lation to the extreme of excessive and imrealistic prohibitions. 

Mr. Forl)es will discuss the details of H.R. 2157 in connection 
with the program in the Department of Commerce which he super- 
vises. We certainly agree with the objectives stated in the declara- 
tion of policy of this bill. We question the advisability of seeking to 
attain all these objective's by general legislation. The functions and 
responsibilities of officials and employees of the Government are too 
diverse to make it possible to legislate fairly on a general basis with 
regard to ethical conduct. This is a subject which we believe should 
be largely the responsibility of the individual agencies. 

Legislation should be limited to assuring that there is ample au- 
thority for agency executives to prescribe necessary rules and regula- 
tions within a broad framework prescribed by Congress and in keep- 
ing with the nature of the functions and responsibilities of their 
agencies. 

H.R. 7556 deals with one subject—post-Government service employ- 
ment.   We believe that the prohibition it provides would work an 
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unfair hardship upon employees of the Government. As I have al- 
ready indicated, we do not believe it necessary to impose general 
restrictions of this type upon government employees.   Rather than 
Protect the integrity oi the Government service, we believe that H.R. 

556, if enacted, would seriously hamper recruitment and unfairly 
penalize the Government employee seeking to change his status. 

To the extent that restrictions of this nature may oe needed to pro- 
tect the integrity of the Government service, they ought to be left to 
the individual agencies. 

Insofar as employment or a promise of employment may be used to 
influence the judgment of a public officer, the criminal sanctions 
against bribery and graft should be sufficiently broad to take care of 
the situation. 

We find oui-selves in general agreement with the objectives sought 
by this subcommittee. We favor enactment of H.R. 2156, provided it 
is modified to limit the unnecessarily broad scope of some of its 
Sirovisions. We do not favor enactment of H.R. 2157 in its present 
orm as a code of ethics to apply to all Government employees. We 

believe that many of the standards sought in this bill could be better 
attained by agency regulation. We are opposed to the enactement 
of H.R. 7556. 

I would be pleased to try to answer any questions you may have 
either now or upon completion of Mr. Forb^' statement. 

Thank you very much, gentlemen. 
(Mr. Dodd's complete statement appears at p. 198.) 
The CHAIRMAN. We ai-e very grateful to you for a very cogent 

statement.   Do you want Mr. Forbes to make a statement? 
Mr. DoDDS. I would like to have him make a statement, yes. 
The CHAiR3dL&N. Very well. 
Mr. Forbes. 
Mr. FORBES. Mr. Chairman and membei-s of the subcommittee, gen- 

erally speaking, we believe that problems of improper conduct as 
distinguished from criminal conduct can most appropriately be dealt 
with by administrative regulations and procedures of the agencies 
concerned, rather than by legislation. We see in this bill a legislative 
measure that can strengthen this approach by providing a basic 
foundation for administrative regulation, provided it is made clear 
that the bill is not intended to be a substitute for such regulation. 

We heartily endorse the expression of congressional intent that, in 
the transaction of Government business, it is not enough for in- 
dividuals to avoid indictable violations of criminal statutes; that basic 
ethical standards should apply to private individuals dealing with 
the Government, as well as the public servants with whom they deal; 
and that administrative sanctions should be available to back up the 
standards. 

Your committee has already received copies of our departmental 
regulations on ethical conduct and conflict of intei-ests, together with 
Bureau regulations which have special featni-es. We believe that we 
already have the authority to make and enforce these regulations as 
to our own employees—5 U.S.C. 22. In actual practice, we have found 
these regulations as valuable for guidance pui-poses as for enforce- 
ment purposes. 

Responsibility for administrative interpretation of these regula- 
tions is in the Director of Agency Inspection.   Under this approach, 
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we have been able to introduce what might be descrilied as an inf onnul 
"conflic,t-of-intere~st advisorj" sei'vice." Our experience lias been that 
most coiiHict-of-intei-est questions liave arisen inider the administra- 
tive regulations. Only a few have arisen mider the statutes. This 
experience is the basis for our view that the criminal statutes, neces- 
sary as they are, are not efl'ective in covering the majority of day-to- 
day questions of proper conduct and ethics. "Wo would regard this 
bill as furthei- strengthening this administrative approach to the 
problem of nonci-iminal but none the lass improper activities. 

The CiiAiUMAx. Ml-. Forbes, may I ask you, as Director of Agency 
Inspection, have you had any wuses involving dismissiil of the em- 
ployees of the Department of Commerce l)ecanse of conflict of in- 
terest ? 

Mr. FoKBES. Not as such, sir; no, we have not had a proceeding for 
dismissal of employees under the Department Order 77. 

The CHAIKMAN. You have had no proceedings ? 
Mr. FoRKKS. We have not. 
The CiiAiKMAN. You have had none at all 'i 
Mr. FouBKs. That is right, sir. We have had a couple of instances 

where the clear existence of these re^iulations has been the basis upon 
which employees have resigned.    Those are very- few instanc-es  

The CHAIRMAN. Did they resign when charge-s were [jreferred 
against them? 

Mr. FoiuJES. Now, this would be an example  
The (^UJURMAN. I beg your pardon ? 
Mr. P^ORBEs. I will give you an exam])le without giving j-ou the 

details of Avho and when. But this would be an instance wiiere a 
complaint came to the Department that an employee had solicited a 
loan from an officer of a compiuiy that Wiis doing business with his 
function, hiscertitication function. 

That came in; he was faced witli it; he didn't have an answer for 
it, and he said, "Well, the loan was not going to influence me on what 
I did." AVell, it was pointed out to him that tlie rule says vou mustn't 
take that from someone in tiiat relationship to your function, regard- 
less of whether or not it is going to iniluence you. On the basis of 
that, he saw the {)icture, and he i-esigne^l. That would be an examijle 
of wliat we mean. 

We agi-ee with the principles which lead to omission fi-om the pro- 
posed bill of requirements for mandatoi-j- disclosure of income and 
financial interests and mandatory preapproval of otitside e!n|)l()yment. 
We would consider that this omission should not l)e regarded as show- 
ing a congressional intent that these devices not l)e used at all, but 
rather that they should l)e USIHI only when and if appropriate in the 
discretion of the agency concerned. 

For example, in one Bureau, the Bureau of Foreign Conunerce, 
mandatory preapproval of outside employment is the rule, since it 
has been regarded by the Bui-eau since 1!)48 as a])propriafe to their 
export control operation. 

Now, regarding sect ion 102, Impi'oper Conduct of Government Em- 
ployees, and stv'tioiis lo.'i and 104, relating to changes of sides, we 
agi-ee with the main outline of these sect ions in terms of subject matter 
covered, and subject matter left to the agencies. 

As to the drafting details, we suggest that where tliest» sections 
corre.spond to provisions in the criminal law, they be keyed to make 
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oriiuiiial condurt improper conduct as Mell. Then, by niakiiifr such 
improper conduct subject to administrative interpretations and sanc- 
tions, tile legishitive foundations for administrative arrangements Jms 
been strengtliened. Tliis means that the final drafting details of these 
sections should lie. i-elated to the final outcome of the revision and re- 
codification in H.R. 2156. 

In these sections, some situations covered may involve the appear- 
ance rather than the actuality of improper- conduct, for example: 

(1) Discussion of future employment, section 102(a); 
(2) Dis(jualification from official action in presence of certain 

private interests, section 102(e); and 
(3) Representation of private interests by a former employee be- 

fore his former agency wliere lie had no actiial connection witli tlic 
subject matter, section 104. 

We suggest absolute prohibition in such instances goe,s too far, and 
that such prohibition should be subject to waiver ui)on disclosure, and 
prior api)roval of tlie agency head or his designated reprevSentative. 

Regarding section 106, or ex paite contacts, we agree with this 
section in principle, but suggest that the prohibition of ex parte con- 
tacts with "any agency member or employee" is too broad, and should 
be limited to agency employees directly involved in adjudicating a 
contested proceeding of the sort which is subject to section 5 on ad- 
judication in the Administrative Procedure Act. 

Regarding section 107, or the administrative sanctions, whatever 
is done here as to dismissal of Government employees should be re- 
lated to existing provisions on dismissals in tlie Lloyd-La Follette Act 
of 1912 and the Veterans' Preference Act of 1944. 

As to the sanctions bearing on membei-s of tlie public, we regard 
these provisions giving authority to agency heads as a constructive 
element of the bill. Tlie procedures and arrangements for review of 
such actions are a topic beyond the scope of these comments. 

In conclusion, our main (constructive suggestion is this: 
That an explicit provision should be added to the bill making it 

clear that it is not intended to take the place of administrative ar- 
rangements in this field, but rather to strengthen the basis for such 
arran<rements. This provision might appropriately make it manda- 
tory for agencies to develop and issue administratiA'o regulations and 
procexiure^s to interpret and supplement the statute in a manner ap- 
piT)priate for each program concerned. 

(Mr. Forbes' complete statement appears on p. 202.) 
Mr. I-'EET. I have one or two questions to address to you regarding 

the Business Advisory Council as it is presently set up. 
I believe you testified that there were approximately 60 members. 
Mr. DoDDS. Acting members. 
Mr. l^irr. Acting members of the Business Advisory Council. 
And these are membere of business organizations, of course, 

throughout the country ? 
Mr. DoDDs. They for the most part are officials, executives of busi- 

nei^s organizations, but all living former Secretaries of Commerce, I 
believe, are membei-s—I wouldn't want to say absolutely to that. 

Mr. PEET. AS the statute now stands on the books, are the repre- 
sentatives of these organizations active in the Business Advisoiy 
Council subject to the conflict of interest laws? 

Mr. DoDDS. The individuals? 
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Mr. PEET. Yes, those representing the basic activities adverted to. 
Mr. DoDDS. Are they subject to the conflict of interest law ? 
Mr. PEET. Yes. 
Mr. DoDDs. It would not be applicable. 
The CHAIRMAN. They have not exemption from the conflict of in- 

terest laws ? 
Mr. DoDDS. Excuse me just 1 minute, please. 
The CHAIRMAN. If they are not employees, they axe not serving, 

but they have not exemptions. 
Mr. DoDDS. That is right.   And they are not employees. 
Mr. PEET. My point was to bring out the fact that they were not 

covered at the present time. 
Mr. DoDDS. That is right.   I misunderstood the question. 
Mr. PEET. I should have phrased it more clearly. 
Now, could you give us an opinion as to whether or not you feel 

that if these individuals were made subject to the conflict of interest 
laws, whether these individuals would be willing to serve on the Busi- 
ness Advisory Council ? 

Mr. DoDDS. It is a purely subjective reaction that I will give you. 
I am in fact putting myself in their place. 

I would say absolutely not; no. 
The CHAIRMAN. Of course, it is quite obvious they wouldn't serve 

if they were made subject to the conflict of interest provision, and 
I don't blame them for not wanting to serve. 

Mr. PEET. I have no further questions. 
The CHAIRMAN. Veiy well, thank you very much, Mr. Dodds, and 

your colleagues. We will be glad to receive that information if you 
will let us have it. 

Mr. DoDDS. Very good, sir. 
The CHAIRMAN. Our next witness is Abe McGregor Goff, member 

of the Interstate Commerce Commission. 

STATEMENT OF HON. ABE McGKEGOR GOIT, MEMBER, INTERSTATE 
COMMERCE COMMISSION 

The CHAIRMAN. Commissioner Goff, you are doubly welcome, first 
as a Commissioner, and second as a former Member of the House. 

Mr. GOFF. It is a pleasure to appear before you, it was an honor 
and a privilege to serve with you. and I treasure that experience. 

Shall I proceed, Mr. Chairman ? 
The CHAIRMAN. Yes, you may proceed. 
Mr. GOFF. Mr. Chairman, and members of the subcommittee, my 

name, as has been stated, is Abe McGregor Goff. I am a member of 
the Interstate Commerce Commission, and am appearing todav to 
testify on its behalf on bills H.R. 21.56, H.R. 2157, and H.R. 7556. 
All three of these proposals are concerned with ethics in Government. 
Two of them would amend existing statutes relating to bribery, graft, 
and conflicts of interest, and the third would establish a code or 
ethics for officers and employees in the executive branch of tlie Gov- 
ernment. With your permission, Mr. Chairman, I shall discuss these 
bills in their numerical order. Let me say at the outset, that we are 
in accord with the overall intent and purpose of these proposals. 
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H.R.   2156 

The purpose of this bill, as we understand it, is to consolidate, re- 
vise, and "tighten up" existing bribery, graft, and conflict of interest 
laws, which are now scattered throughout some 30 sections of the 
United States Code. 

Mechanically, this would be accomplished by repealing certain ex- 
isting sections and incorporating the provisions of others, either intact 
or with amenchnents, into 18 new sections (sees. 201 through 218) 
of title 18 of the code. In brief, the effect of the proposed consolida- 
tion and revision would be to provide greater uniformity of language 
in this part of the law, eliminate existing inequities in the application 
thereof, and the penalties provided, and broaden its coverage to in- 
clude conduct within the spirit, but not within the letter of present 
laws. 

Proposed new section 201 would simplify and strengthen existing 
laws relating to bribery of public officials and employees m the Federal 
establishment. This it would do by eliminating repetitious language, 
providing a universally applicable definition of bribery, and By ex- 
panding tlie definition to preclude the use of indirect, postponed, or in- 
tangible considerations to circumvent the intent and purpose of such 
laws. Payment and receipt of anything of value "for" or "because of" 
any official act would also be outlawed as bribeiy, notwithstanding the 
absence of any intent on the pait of the giver or the taker to influence 
or to be influenced by such a "reward" or expression of appreciation. 
In addition, the proposed new section would make it clear that the 
bribery laws apply to receipts and payments for acts purportedly, but 
not actually, performed, and to receipts and payments for the official 
act of other public officials or for influencing the act of other public 
officials. 

While we feel that the expanded coverage and other changes pro- 
posed in this section represent a considerable improvement over ex- 
isting bribery laws, we oelieve that they could be furtlier improved 
by making them apply to payments to and receipts by prospective 
public officials for influencing the official action of other public officials. 
Conceivably, a corrupt agreement to this effect could be entered into 
prior to the taking of office. I suggest this could be covered by simply 
striking the words "him in" in line 1, page 4, of H.R. 2156, to broaden 
the intent. 

The CHAIRMAN. What is meant by prospective officers? Would a 
man who announces candidacy for Congress be a prospective officer? 
Would that mean between the time of his election and the taking of 
his oath ? 

Mr. GoFF. I am not sure about a prospective candidate for Con- 
gress. What I had in mind was a man who might receive his appoint- 
ment to some board, such as ours, and before the time he took his oath. 

The CHAIRMAN. Oh, a man who might have his name sent to the 
Senate, and between the time his name is sent up and the time of his 
confirmation? 

Mr. GoFF. I think that would be clearly covered. 
Proposed section 202 is, basically, a consolidation of present sec- 

tions 209 and 210 of title 18j prohibiting the bribery or witnesses. 
As consolidated and revised, it would be made clear that these laws 
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apply not only to witnesses before the courts, but also to witnesses be- 
fore the conjrressional committees and ajrencies and commissions of the 
Federal Government. Tlie jiroposed new section would also remove 
an inconsistency in the present law by making payments as well as 
receijjts "for" or "because of" testimony unlawful, rejiardless of the 
intent of the parties. The pa,yment of professional fees to expert 
witnesses, and i-eimbursement of reasonable e.xpenses actually incurred 
by any witness would be specifically excepted. A\niile the penalties 
proposed are considenibly more severe than at present, they would 
conform to tho.se proposed in section 201 respecting the bribeiy of 
]>uhlic officials and employees. 

In our oi>inion, the changes here proposed also represent an im- 
provement over existing law, and we recommend their enactment. 

The remaining provisions of this measure relate primarily to the 
conflict-of-intere,st statutes applicable to offic*>i-s and employees of 
the Fe^leral Government. Under present section '281 of title IS, from 
which proposed section 203 is derived, Meml)ers of ('ongress. Resident 
Commissioners, and officei-s and employees of the Federal departments 
and agencies are pi-ohibited from participating, for compensation, in 
])roct'<>dings before the various departments and agencies of the Gov- 
ermnent in any matter in which the United States is directly or in- 
directly interested. The prohibition of section 281 does not s])ecifi- 
cally apply, however, to congi-essional or judicial emjiloyees, jior is it 
applicable to proceedings before the courts or congi-essional commit- 
tees. The pre.sent section also contains sf)ecific exemptions re^sjiecting 
retired officei-s of the Araieil Forces and meml)ers of the District of 
Columbia National Guard. 

Other conduct which falls outside the pi-esent proliibitions includes 
receipt of compensation for services purportedly, but not actually, 
rendered, and ])re- or post-employment receipts for seivices lendered 
during the ixu-itKl of Government employment. The j)resent law also 
fails to f)eTialize the payor of the prohibited compensation. Oddly 
enouirh, however, the present law prohibits tlie ac<"eptance, wiiile in 
tiie Govenmient service, of compensation for services fully aiid legiti- 
mately rendered prior to Government employment. The pre.s«'nt law 
also contains no specific exemption respecting persons acting in the 
discharge of their official duties: that is, no distinction is made between 
the receipt of compensation fi"om private or ])ublic sources. 

The proposed new section would rectify these shortcomings and 
inequities in the present law, except that the exemption of proceedings 
before the courts, the Congi-ess, and congressional committees would 
bo continued. Tn addition, under the proix)sed new section, tlie viola- 
tion would turn on tlie status of the recipient at the time he rendered 
the .serxnce-s in.stead of as at i>resent, upon his status at the time of 
the agreement or receipt. The exemptions respecting retire<l ofBoers 
of the Anned Forces and memliers of the District of Columbia Na- 
tional Guanl would be omitted fi-om (he new section, but would be 
reenacted, with certain additional restrictions, in proposed sexjtion 
206. 

The changes that would be effected by enactment of proposed sec- 
tion 20o ai^e, we feel, desirable. TVe have some reservations, however, 
with resT)ect to continuing the exemption of proceedings Iiefore the 
courts, the Congress, and congi-essional committees.    Since (he prin- 
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ciple iuvohetl is tlie same, we would fa\or making the prohibitions 
apply in-esiiective of forum. 

Since proiH«e<l section 204 is identical to present section 282 of 
title 18, i>roliibiting Meinbei-s of Congress from practicing before the 
Court of Claims, it api^ears to ha\e been includetl in the bill at this 
point only for the purpose of editorial continuity. 

Proposed section 205 would be substituted for present section 283 
of title 18, under whicli oiRcei-s and employees of the United States, 
including botli Houses of tlie Congress, are prohibited, except in the 
discharge of their official duties, from prosecuting claims against the 
Government, irrespe-ctive of forum. Also prohibited is the receipt of 
any gratuity, or share of or intei-est in any such claim for assistmg 
in the prosecution thereof. Members of the Congress and Resident 
Commissioners are not specifically included witlun the present pi-o- 
hibition. There is also no mention made of judges or officere and 
employees of the judicial branch. 

The proposed new section would add to the present prohibitions 
the aiding or assisting of— 
anyone before any department, agency, (•(mrt-mnrtial. officer, or any civil, mili- 
tary, or naval commission In connection with the prosecution of any proceeding, 
contract,, claim, controversy, charge, accusation, arrest, or other matter— 

in which the Government is directly or indirectly interested. The 
emphasis is supplied. 

These additions correspond to the categor^j' of activities for which 
the receipt of compensation would Ije. prohibited under proposed sec- 
tion 203. We find tlie additional language somewhat confusing. 
Under the original language, which would be retained, the prosecution 
of "claims" against the Government is forbidden, regardless of forum. 
Under the proposed new language, however, the prohibition against 
the prosecution of "claims" would not apply to proceedings before a 
court or congressional committee. Thus, as we see it, the activity 
forbidden under the proposed new language is broad enough to include 
the activity forbidden in the first instance. Tlie question arises, tliere- 
fore, as to whether the activities proscribed are to be forbidden 
irrespective of fonun, or only where they occur before a forum other 
than a court or congressional committee. As I have already stated 
with respect to proposed section 203, since the principle involved is 
the same, we are of the view that the prohibitions should apply with- 
out regard to forum. Moreover, I might add that since that portion 
of proposed section 205 forbidding the receipt of any gratuity, share, 
or interest "in any such claim" would appear to be covered by pro- 
posed section 203, if tlie other changes which we have suggested are 
made, it might very well be eliminated. 

The proposed new section 205 would specifically exempt uncompen- 
sated aasistance to a fellow employee in a disciplinary proceeding in- 
volving possible removal or suspension from liis position. "We believe 
this exception is reasonable and favor it. The i)roposed new sex-tion, 
however, would effect no change respecting its applicability to judges 
and officers and employees of the judicial branch. Tt seems to us that 
it should be made clear that such persons are included within the 
prohibitions. 

Proposed section 205 would also effect no change resi)ectuig the ap- 
plicability thereof to Members of the Congress and Resident Commis- 
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sioners. Whether the particular relationship between such persons 
and their constituents is such to justify allowing them to engage in 
most of the activities forbidden to othere, so long as no compensation 
is received, involve^s a policy consideration on which we express no 
opinion. Under proposed section 204, the prohibitions against such 
persons practicing in the Court of Claims would continue to apply. 
The exiting exceptions concerning retired officers of the Armed Serv- 
ices and District of Columbia National Guard members would be omit- 
ted from this proposed section, but would be incorporated in proposed 
new section 206. 

As I have previously stated, proposed section 206(1) constitutes a 
revision and restatement of exceptions applicable to retired membere 
of the Armed Forces and memlirs of the District of Columbia Na- 
tional Guard, and is not of direct concern to this Commission. How- 
ever, we favor this exemption since Commission person?iel may well 
fall within its provisions. We believe section 206(2) (A) is too broad. 
It is unlimited in duration, and what I shall say respecting proposed 
section 207 shall be equally applicable to section 206. 

The first paragrapli of proposed new section 207 would prohibit any 
former employee of any agency from knowingly participating in any 
case or proceeding in which the United States is a party or directly or 
indirectly interested and which involved— 
any subject matter concerning which he had any responsibility— 
durine the period of his Government employment. Presumably, the 
term "former employee" would include members as well as the staffs 
of the various agencies. There is some doubt, however, as to whether 
the phrase "in any agency" would include employees of the executive 
departments. These employees are specifically covered by sections 
103 and 104 of H.R. 21.57, which are comparable to section 207 of this 
bill. We therefore recommend that proposed section 207 be clarified in 
this respect so as to leave no doubt as to the intended scope of its 
application. 

It appears to us that this paragraph would bar former members and 
senior staff members of the Interstate Commerce Commission from 
ever representing any person on matters concerned with surface trans- 
portation. The disqualification applies not only to particular pro- 
ceedings in which the employee had any responsibility, but also to any 
case or proceeding "involving any subject matter concerning which 
he had any responsibility." In the performance of their duties over 
a period of time, former members and staff members of the Commis- 
sion, would have been involved, in some way, in every aspect of the 
Commission's work. It is, therefore, doubtful whether there would be 
any "subject matter" in the area of surface transportation concerning 
which they had not had some responsibility. 

Considering that a lawyer, and in some instances a nonlawyer. who 
has spent some years as a member or employe* of this Commission 
becomes a specialist in transportation mattei-s, we believe it readily 
apparent that this paragraph, as presently drafted, would impose an 
exceedingly heavy nnancial penalty upon prior service with the Com- 
mission. It is our view that the provisions of this paragi-aph should 
go no further than to prohibit any former member or employee from 
appearing in a representative capacity in connection with any particu- 
lar matter upon which he acted in an official capacity. 
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The CHAIKMAN. In other words, you agree with the previous wit- 
ness that the language is too broad ? 

Mr. GoFF. I think it is. I think what you intend to cover is some- 
thing that he has passed on upon the merits, some specific matter he 
has acted upon. And on that I agree, that he should, I tliink, as a 
matter of policy, be forever barred from participation. 

Under the second paragraph of this proposed section, former mem- 
bers and employees would be prohibited from participating in any 
case or proceeding involving any agency of which he was a member 
or by whom employed for a period of 2 years after the termination 
of his Government employment. The prohibition here applies to any 
case or proceeding— 
in which the Vnltefl States is a party or directly or Indirectly Interested, and 
involves an agency in which he was employed • • *. 

We assume that the words— 
in which the United States • • • is directly or indirectly interested— 

are intended to include not only the financial interests of the United 
States but its governmental interests as well. 

And I might interpolate by saying the Govermnent has some inter- 
est. For instance, in the granting or not granting of an application 
for a certificate of convenience and necessity to operate a truckline 
to some place in the United States. There is some governmental inter- 
est, or it would not by law be required to be handled by a regulatory 
body. 

If this is true, then this paragraph would constitute an absolute bar 
to a former officer or employee, appearing before the agency by which 
he had been employed for a period of 2 years after his employment 
had ceased. 

The eflFect, as in the case of the first paragraph, would be to impose 
an inordinate financial penalty, in most cases resulting in economic 
hardship, on prior service with the Commission. Although the bar is 
for 2 yeare only, rather than forever, nevertheless for that period of 
2 years only persons with indeijendent means could afford to accept 
appointment to, or employment with the Commission. 

We believe, therefore, that if the first paragraph were to be enacted 
in its present form, and if the second paragraph were to be enacted at 
all, the effect would be to deprive the public of tlie services of a class of 
specialists generally better qualified than otliei-s who have not had the 
benefit of experience in Government service. At the same time, the 
efforts of the Government to recruit capable personnel would very 
likely be hampered, since it seems clear tliat many qualified prospec- 
tive employees would be quite reluctant to seek, or to accept, Grovern- 
ment employment under the posternployment restrictions imposed as 
conditions of employment with the Government. 

Accordingly, we suggest the elimination of the se<:ond paragraph of 
tliis proposed section. 

The CHAIRMAN. Just a minute. Commissioner. Counsel wishes to 
ask a question. 

Mr. ILvRKiNS. Mr. Goff^ with respect to section 207, does the Com- 
mission object to the lifetime ban that would operate against former 
employees dealing in any matter with which they were directly 
connected ? 
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Mr. GoFK. No, we Imve no objection to that. We think tlaat if it is a 
mattei-, a paiticuhir matter, in which they were directly connected, or 
in wliich tliey had parsed on the merits that, as I stated to tlie chair- 
man, there are strong reiisons of public policy why they sliould not 
ever have a right to participate concerning them. 

Mr. HAUKINS. Tlien your objection is to the words "had any i-espon- 
sibility" as being tw) broad, is that right ^ 

Mr. GorF. Yes; it is. I would not object to the 2-yeJvr ban on a 
matter for which they had real responsibility. But it .seems to me that 
it ought to be conlined to something that tliey dii-ectly j)assed on, that 
they had some active participation in. It should be a specific and 
particular matter and not just conhned to the subject matter. Because 
the subject matter is, I tliink, too broad a term. 

Mr. HARKIXS. Where tliey did have a personal, direct responsibility, 
and were directly connected with that matter, the lifetime ban is 
appropriate 'i 

MI-. GOFF. I tliink it would be. 
Mr. HAUKINS. Thank you. 
Mr. GoFT. Proposed section 208 is based on piesent section 43i of 

title 18, which prohibits Federal oiHcers and employees from transact- 
ing business enterprise in which they have a direct or indirect inter- 
est. Under the new se<'lion, the coverage of the present law would 
1)6 extended to include employees on leave of absence from their pri^ 
vate employment and employees of Government-owned corporations. 
The present prohibition would also l^e extended to include recom- 
mending or advising with respect to any such transaction. 

The changes here i)roposed appear to be desirable, and we are un- 
able to see that iliey would impede the elfective fmictioning of our 
Commission. 

In fact, the Interstate Commerce Act ali*eady contains ])rovisions 
prohibiting its menilKTS and examiners from having an interest in 
any railroad, motor or water carrier, or other form of transpotation. 
Under other provisions of that Act, Commissioners and employees are 
prohibited from participating in any hearing or proceeding in which 
thev mav be pecuniarilv interested. (See 40 U.S.C., sees. 11, 17(3), 
and205"(i)). 

Proposed section 209, whcih would be substituted for present sec- 
tion 1914 of title 18, would broaden and make more uniform existing 
law forbidding the payment or i-eceipt of salaries from private sources 
for services performed for the Government by Government officers 
and employees. At present, for example, private persons or business 
entities are prohibited from supplementing or maning contributions 
to Government salaries for services perfonned for the Government. 
Government officials and employees, on the other hand, are prohibited 
only from receiving salaries from private sources. 

'fhe proposed new section would make these provisions unifonn 
by providing that the receipt of lump-sum payments, which supple- 
ment salary although not in and of themselves salary, are also for- 
bidden. The prohibitions in the proposed new section would also be 
made expressly applicable to Members of Congress. Resident Com- 
missioners, and officers, agents, and employees of all three bi-anches 
of the (rovemment. This woidd make its coverage coextensive with 
proposed .section 2();5. 
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Xo\v, a Mcml)er of the Conjj;ress is in a different situation from 
other GovernnienL officials. If he is to remain in office he must come 
up for reelection. The proposed section covei-s payments which "in 
any way supplements the salary of, any such a Member." 

C^)uld this inchule campaign contributions? If so, in this day of 
expensive campaij>;ns, succession in office, for all practical purposes, 
would by this enactment be confined to thase of great wealth. Of 
course, you would liave no such intention. 

Mr. >rAi.Erra. Mr. GotT, I Ijelieve section 209 of the bill applies only 
to the receipt of sjilarv, or any contribution to or supplementation of 
salary in counection with servicas as a Government official or employee. 
In other words, the crucial term is "in connection with'' which is the 
same as the tenii in present section 1914 of title 18, United States Code. 
Is that correct? 

Mr. GoKF. Well, it seems to me that it leaves some question, and it 
would lie easily avoided by a slight amendment. 

You see, I do not l>clieve we can take any chance on this because I 
have experiencetl myself the difficulties of a campaign for reelection, 
and I think that clearly ought to be excluded. 

Mr. ROGERS. What you mean is that a contribution made to a Mem- 
ber, of coui-se, by coi-porations is prohibited, but if a contribution is 
received, and it proljably is not a supplement of his salary, that never- 
theless it is used in the performance of a noble purpt)se, to bring 
about his reelection. 

Mr. GoFF. Well, the difficulty with supplementation is, you see, 
down hei-e further it says "in any way supplements." That is a pretty 
broad term. And in a larger sense, I suppose that anything that a 
Congi'essman receives in a monetaiy way does supplement his salary. 

Mr. ROGERS. Well, as an example, throughout the term of 2 years 
that we occupy the position, we may have been called upon by some 
deserving pei-son to intercede on their l)ehalf and see that justice is 
done. And whatever the request was that was made, the constituent 
was satisfied. 

Now are you fearful that when the next campaign comes along, 
that you will have a campaign conunittee say, "Look, expenses are 
gieat, would you like to donate over there and help take care of those 
expenses," that there is a possibility that this law would make that a 
crime for the Member to accept it ? That is what you are getting at. 
Isn't it? 

Mr. GoFF. That is what I am getting at, and I am also concerned, 
as a practical matter—after all, you expect help from your friends 
who are satisfied with your service, and I would want to avoid any pos- 
sibility that someone could say, "Well, I should not make a contri- 
bution. I am facing a criminal statute here."' 

Mr. RcKiMis. That is right.    What you want to do is clear it up? 
MI-. GOFF. That is right. Here you are drafting a law, why not 

remove aiiv possible question ? And there would always be the ques- 
tion then tliey would say, "Well, I think he did this, I think that sup- 
plemented his salary."   Well, why put him in that position? 

Mr. ROGERS. Thank you, sir. 
Mr. GOFF. Proposed section 218 is derived from present section 

21 fi empowering the President to declare void any contract or agree- 
ment entered into in violation of its terms.    Under the proposed new 
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section, the President or, under such regulations as he may prescribe, 
the head of the aj^ency iuA'olved, would be authorized to void or 
rescind transactions, agreements, or benefits entered into or obtained 
in violation of the bribery, gi"aft, or conflicts of interest laws. In 
addition, the Government would be entitled to recover the amount 
expended or the thing transferred or delivered on its behalf, or the 
reasonable value thereof. 

We are in complete accord with the principle here involved. It 
is our view, however, tliat it would be more desirable to provide that 
such action may be taken bv the particular department or agency. 
Ordinarilj^, they would be closer to the situation and therefore in a 
better position than tlie President to determine whether such action 
would best ser\'e the public interest. Furthermore, an independent 
agency sucli as the Interstate Commerce Commission does not func- 
tion under the direction of the President. 

With regard to the overall aims and purposes of H.R. 2156, we 
feel that it would have a salutary etfect on all phases of Government 
activity. Therefore, except as I liave otherwise stated with respect 
to particular provisions, the Commission would have no objection to 
its enactment.   In fact, we would favor it. 

H.R.    2157 

The express purpose of II.R. 2157 is to implement the criminal 
laws relatmg to biibery, graft, and conflict of interest in Government 
employment and to promote ethics in Government. In short the bill 
would establish a code of official conduct for Government officers and 
employees by adding a new title II at the end of the Administrative 
Procedure Act. 

Sections 101 and 102 of proposed title II refer to the "exe-cutive 
branch" and to officers and employees "in the executive branch," re- 
spectively. If it is intended that H.R. 2157 apply to members and 
employees of independent commissions we suggest tliat more com- 
prehensive terms be used. Tlie comments that now follow are on the 
assumption this is contemplated. 

Conduct which would constitute "improper conduct for any officer 
or employee in the executive branch of the Government" is defined 
in section 102(a) (1) as the acceptance, directly or indirectly, of any 
gift, favor, or service from any pereon outside the Government with 
whom he transacts business on behalf of the United States or whose 
interests may be substantiallj' affected by his performance of official 
duty. This broad definition raises a question as to whether the Con- 
gress intends to prohibit, as improper, the acceptance of minor amen- 
ities. We, at the Interstate Commerce Commission, have no objec- 
tion if Congress desires to prohibit the acceptance, for example, of 
a modest lunch or a souvenir ashtray. 

The CHAIRM.\N. How al)out a vicuna coat ? 
Mr. GoFF. I hardly think that would in the ordinary- social ameni- 

ties, Mr. Chairman. 
If, on the other hand, the Congress does not wish to make the 

prohibition all inclusive, an alternative would he a motlification pro- 
hibiting as improper conduct the acceptance of any substantial gift, • 
favor, or service.    For example, paragi*aph 3 of the Commission's 
restatement of ethical principles reads as follows: 
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Members and employees of the Commission sliould not accept any loans oi* 
substantial gifts or favors from persons subject to regulation by the Commis- 
sion, or who have a i)ecuniary interest in a matter i)ending before the Oommis- 
Blon, or who represent others before the Commission. They should not accept 
from such persons unusual hospitality which is unwarranted by the i)ersonal 
relations of the parties. 

The Federal Government employs many persons possessing special- 
ized knowledge or skills, the demand for which is limited to a rela- 
tively small segment of private industry. Section 102(a) (2) of this 
bill would label it improper conduct for an officer or employee of the 
Government "to discuss or consider his future employment with" the 
described person outside the Government. The effect of this provi- 
sion would be to prohibit such officers and employees from considering 
legitimate offers of employment with carriers, shippers, or any law 
firm handling transportation matters since their "intei-ests may be sub- 
stantially affected by his performance of official duty." An additional 
effect arising from this provision might well be the creation of a 
serious handicap to the effective recruitment for public service of 
persons possessing specialized knowledge or skills. We all know 
that a very real problem may arise in the way of a conflict of interest 
when a Government employee negotiates for private employment. 
We would recommend, therefore, that this provision in the bill be 
amended to require that Government employees refrain from trans- 
acting business on behalf of the United States with persons outside the 
Government with whom they are negotiating for employment. This 
is the approach which has been taken at the Commission. Paragraph 
5 of our restatement of ethical principles read as follows: 

If a member or employee of the Commission entertains a proposal for future 
employment by any person subject to regulation by the Commission, such mem- 
ber or employee should refrain from participating in the decision of any matter 
in which such person is known to have a direct or substantial interest, both 
during such negotiations and, if such employment is accepted, until he severs 
his connection with the Commission. 

Mr. SL\LEi"z. Mr. Goff, several weeks ago an article appeared in 
the newspapers to tlie effect that an examiner at the Interstate Com- 
merce Commission was entertained by a counsel who was to appear 
before that examiner in a litigated matter. If I recall, too, the article 
indicated that the counsel cirove tlie examiner to the place of tlie 
hearing, some few hundred miles from Washington, and socialized 
extensively with the examiner throughout tlie course of this hearing. 
Did that case ever come to your attention ? 

Mr. GoFF. Yes, it did. I think there was something in the papers 
about it, and it was the occasion for a memorandum tliat was sent 
to all of our employees and examinere. 

Now in this case we did not fe«l—he was examined about the mat- 
ter—that it had any effect upon his decision. Yet, it was the ap- 
pearance of the thing that disturbed us. 

Mr. MALETZ. What action does the Commission take in a case of 
this kind ? 

Mr. GoFF. Well, in that particular case I believe a letter of admonip 
tion or reprimand was sent him, and we did cite it, without citing 
the name, and referred to it, and sent to all our pereonnel the state- 
ment of ethics that was adopted by the Congrass, a statement of our 
reaffirmation of ethical principles. And I believe there was some 
other statement that was sent along, "Standards of Conduct for Em- 
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Eloyees." That was another official publication—a directive, put out 
y the Commission. 
We thouglit the circumstances were such that it ought to be brought 

to the attention of all our employees, and we simply cited it and said 
we felt that the appearance of evil, thougli not in those words, was 
something that should l)e avoidetl. In other Avords, liere is an ex- 
aminer who went out and, like a judge, he was performing a quiisi- 
judicial function, and it seemed to us tliat tlie fellow on the otiier 
side—I do not know the circumstances, but you can undei-stand that 
if he were a man of small means, and saw the examiner ride up with 
the attorney for tlie other side and socialize with him, we felt that 
it would give him the impression, "Well, what is the use, I cannot 
afford to give this entertainment to the man who hi effect is judging 
the case." We tiiought it made a bad appearance and reflected on 
the Conunission. 

Commissioner Arpaia i-eminds me that we also notified the party, 
the opposing party, that if he entertained any doubt about it we would 
be glad to have a rehearuig of the matter. I do not believe, though, 
that he requested it. 

Mr. ARPAIA. No. 
Mr. GorF. Now that was a directive that was .sent out, intended 

merely as an internal memorandum. But of course someone did give 
it to the newspapei-s and it served to, we felt, em])hasize to our em- 
ployees the necessity of avoiding even the appearance of evil. 

And it also accomplished this, that we sent all of them a set of 
these various .statements so tliat no one hereafter could say that they 
were unaware of it. 

We also said that persi.stence in such conduct would, of course, 
warrant dismissal. 

Of course 1 am also reminded that in the cn.se of even a hearing 
examiner the Civil .Service Commission would have charge of any 
complaint or any charges that were filed against him. We did say 
that it would Ix" the subject of preferring charges before the Civil 
Ser\-ice Commission. 

Mr. MAI>KTZ. Did the Civil Service Commission actually take any 
action in this particular matter? 

Mr. (TOFF. NO, it was not brought to their attention officially. 
AVe are in complete agreement with the oiivious purpose of section 

102(a) (3) which makes it improper conduct for any officer or em- 
ployee "to become unduly involved, througli frequent or exi>ensive 
social engagements with" the described persons outside the (lovern- 
meiit. We do l>i>lieve. however, that it should Ix? made clear that tliis 
is not intended to prohibit, between friends, the reciprocal hosjiilalit}' 
which constitutes the only basis upon which a gentleman will allow 
himself to be entertained. 

Accordingly, we would suggest that this clause be phrased in such 
terms that the test would be entertainment or hospitality unwar- 
ranted by the personal relat ionship between parties. 

And i might add also on the question ]ust asked me by counsel, 
that we did not consider that there was any widespread action of this 
kind, and we stated in our memorandum that it was for those few 
who might be tempted to any misconduct of this kind. 
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• And I tliink I ought to say also that from my experience in Gov- 
ernment there are far more people whom no base motive could touch 
tlian some people mipht be led to believe from reading the papers. 

Vv'e made it very plain that we did not consider it applied to all of 
them, but it was an example of conduct that we thought was very 
unwise. 

Under the provisions of section 102(e) an officer or employee would 
be proliibited from participating in certain activities on behalf of 
the United States when those activities "affect chiefly a person" by 
whom lie has been employed or with whom he has had any economic 
interest within the preceding 2 years. The clause "which affects 
chiefly a person" .sharply limits the scope of this provision and would 
thus not constitute an impediment to the effective functioning of the 
Interstate Commerce Commission. There may be other areas how- 
ever in which such a prohibition might preclude the United States, 
especially in time of an emergency, from utilizing the services of 
some person or persons with unique knowledge or skills. 

We believe that section 102(f), which makes it improper conduct 
for any officer or employee "to fail to conduct his j^ersonal and official 
affairs so that no reasonable suspicion or appearance of the violation 
of subsections (a) through (e) of this section can arise" are essen- 
tially superfluous in view of the other pi'ovisions of section 102. More 
importantly, however, is the fact that, when read with section 
107(a) (1), more suspicion or appearance of a violation would become 
a basis for the dismissal of a Government officer or employee. 

We strongly urge the deletion of subsection (f) of the present 
section 102. 

The provisions of sections 103 and 104 of this bill are, in substance, 
comparable to those in section 207 of H.R. 2156. My observations 
respecting section 207 are, therefore, equally applicable to sections 
103 and 104, and I shall not consume the subcommittee's time by re- 
peating them. 

Section 105 would impose on persons outside the Government stand- 
ards of conduct corollai-y to those prescribed for Government officers 
and employees in sections 102, 103, and 104, and my comments on 
those sections would apply also to the corresponding provisions of 
this section. Again, therefore, in the interest of conserving time, I 
shall not rei)eat those observations. 

Section 106 would make it improper conduct for any party or his 
representative to consult with, advise, or make any written or oral 
presentation to any agency member or employee concerning any 
question of law or fact involved in any contested agency proceeding 
which has been designated for hearing, except upon notice and op- 
portunity for all parties to participate. We certainly agree that it 
js improper for any party or his representative to make ex parte 
representations concerning the merits of a proceeding required to be 
determined upon evidence received in a hearing—either to hearing 
examiners or to agency members and those employees who assist 
in the final determination of such proceedings. 

Caution must be exercised, however, in adopting language pro- 
scribing such conduct, since it might otherwise lead to undesirable 
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and unintended itjsults. The prohibition in section 106, for example, 
would be applicable to such communications addressed to any**m- 
plo^ee of the Commission. Since there are some proceedings in 
which the Commission is represented by attorneys, we feel that in such 
cases the parties and their repi^esentatives should be free to discusss 
with such Commission attorneys and investigator the handling of 
these cases. 

Since the provisions of H.R. 2157 would become a part, of the Ad- 
ministrative Procedure Act, it is assumed that the term "agency pro- 
ceeding" as used in section 106 would lie given the meaning set fortli 
in section 2(g) of that act, as including both adjudication and rule- 
making. We feel that this is too broad, and earnestly urge that the 
proliibition be made applicable only to proceedings in which the 
agency's decision is re(]_uired by law to be cased solely upon the evi- 
dence received in a hearmg. 

The effect of this cliange would be to exclude cases of rulemaking 
in which the Congress has not required rules, sucli as motor carrier 
safety rules, to be based solely upon evidence received at a liearing. 
This is important since the Commission would remain free to obtain 
infonnation from any source in ]>romulgating such rides, which are 
truly legislative in cliaracter, without being so judicialized as to cut 
off valuable sources of information. 

I have no particular oljservations to make with respect to section 
107(a) which provides administrative sanctions for violations of sec- 
tions 102 through 10(i, except that mj comments on section 218 of 
H.R. 2156 would be equally applicable to paragraph (o) of tiiis sec- 
tion respecting tlie cancellation of agreements or benefits procured 
as a result of improper conduct. 

We are also not inclined to agree with the provision of subsection 
(b) requiring publication of findings in the Federal Register. It 
is our view that the Federiil Register sliould be reserved, insofar as 
possible, for matters of general applicability and effect. 

"Wliile, as I have stated, we are in general accord with the overall 
aims and purposes of these measures, we are unable, for the reasons 
I have given, to recommend enactment of H.R. 2157 in its pxesent 
form. 

H.R. Tsse 

This bill would add four new subsections to present section 284 of 
title 18, which forbids former Federal employees from prosecuting, 
for a period of 2 years following the termination of their Govern- 
ment employment, any claim against the United States involving any 
subject matter directly connected with their former employment. 
Proposed new subsections (b) and (c) would broaden this prohibi- 
tion considerably. 

Under subsection (b), persons and "concerns" would be precluded 
from hiring former Federal employees who had within a 2-year 
period prior to the termination of their Government service, dealt with 
a claim against the Government by the prospective employer or with 
such employer's business. This provision is oroader than the present 
law in that it would bar the hiring of such former employee in any 
capacity whatsoever, and would include the "offer or promise" of 
employment. 
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In addition, the proposed new provision would apply to employees 
of "the Federal Government" which is much broader than the present 
prohibition against employees "in any agency." 

In this connection we suggest, if the Bill is favorably considered, 
that all subsections be made consistent in this respect either by amend- 
ing present section 284, or by changing the provisions of H.R. 7556. 

It is also not entirely clear what is intended by the use of the word 
"concern" in the bill. It is not defined, and could mean groups or 
associations as well as corporations and partnerships. We suggest 
that this uncertainty be removed either by defining the term "concern" 
or by employing different phraseology. 

We also have some difficulty with the first proviso of subsection (b) 
excepting minor ministerial dealings from tne prohibition, since the 
?ihrase "dealt with the claim" is subject to some question. There are, 
or example, circumstances in which individuals have responsibilities 

relating to procedure, and on w'hich they may be said to have "dealt 
with" a claim, but which could not be said to be ministerial in nature. 

W'e suggest, therefore, that this subsection be changed to provide 
that the prohibition shall apply to one who is involved, other than 
in a clerical or ministerial capacity, in the rendering of a decision on 
the merits in connection with such claim or transaction. 

The second proviso of subsection (b), excepts regulations or orders 
of "general application." Under this language, the question arises 
as to whether, for example, orders relating to the rates of a particular 
carrier would be included within the prohibition. We therefore also 
urge that the bill be clarified in this connection. 

Subsection (c) of the bill would prohibit a former Federal employee, 
for a 2-year period after the termination of his Government service, 
from accepting or promising to accept employment with any person, 
concern, or foreign government if, "within 2 years prior to his leaving 
the Government he had dealt with a claim of such prospective em- 
ployer against the United States or with such employer's business." 

Under this subsection an attorney for the Internal Revenue Service 
might pass on a corporate taxpayer's claim for refund of taxes 2 
years and 1 month prior to his resignation from the Government. 
If the claim were still pending at the time of his resignation, it would 
appear that subsection (c) would not be a bar to the immediate offer 
or acceptance of employment with the taxpayer, or to the attorney's 
assisting in the prosecution of the taxpayer s claim. It appears to 
us that this is the very type of situation that is the target of these 
legislative proposals. 

A more realistic approach, we believe, would be to probit any 
former employee fi-oni appearing in a representative capacity or 
assisting in connection with any particular matter with respect to 
which he had any responsibility or acted in an official capacity during 
his Government sei-vice. The prohibition would thus run to the 
subject matter which the former employee would be precluded from 
handling, rather than constitute an outright prohibition against em- 
ployment in any capacity whatsoever. 

ito make it a crime to accept any sort of employment with the 
classes of emplovers embraced in subsections (b) and (c) for 2 years 
could result in the imposition of severe economic hardsliip on former 
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.employees, and as I have previously stated, would hamper the Govern- 
Hient's efforts to recruit capable pei-sonnel. 

As to subsection (d), we are unaware of the reasons for excepting 
former employment witli the Atomic Energy Coimnission or the Se- 
curities and Exchange Commission. 

Under the provisions of subsection (e) penalties may be imposed 
upon "any person who violates subsections (b) and (c) of this sec- 
tion." Tlie word "person" is not defined in tlie bill, and since sub- 
section (b) also applies to any "concern," it would seem that the 
words "or concern," if defined, should be inserted after tlie word 
"person" in line 25 of page 2. 

A technical reading of subsection (e) would require that a person 
violate both subsections (b) and (c) I)efore any penalty could lie im- 
posed. Employer and employee being sei^arate parties, neither could 
violate both sul>sections (b) and (c). 

We suggest, therefore, that the word "and" at the end of line 25 
on page 2 be changed to "or." 

It is our view that the provisions of H.R. 7556 are overly harsh, and 
we therefore recommend against its enactment. 

Please underetand that it is not my intention to be. over-critical. 
Actuall}' the more I study the whole problem and consider tlie results 
sought to be attained the greater is my appreciation of the efforts of 
the drafters of the various legislative proposals. The comprehensive 
studies prepared by the subcommittee staff are extremely helpful. 
All who had a part in the making and jjublication of the studies 
certainly deserve commendation for a job well done. 

Mr. Chairman, tliat concludes my prepared statement. If there 
are any questions the subcommittee may wish to ask, I sliall be glad 
to try to answer tliem. 

(Mr. Goff's prepared sUitement appears at p. 203.) 
The CiiAiRsiAN. Comissioner, we are very grateful to you for your 

contribution. You have been very helpful and your statement is an 
excellent one. 

The reports from the Interstate Commerce Commission on H.R. 
2156 and H.R. 2157 will be placed in the record. 

(The reports refeired to follow:) 
. INTERSTATE COMMENCE COMMISSION, 

OFFICE OF THE CHAIRMAN, 
Washington, B.C., February 23, 1960. 

Hon. EMANUEL CEI-I-EB, 
Chairman, Committee on the Jtidiclary, 
House of Hvprcsentatives, Washington, D.C. 

DEAR CHAIRMAN CF.LLER : Your letter of February 4, 1959. addressed to former 
Cliairmau Tiiggle, requesting an expression of views on a bill, H.R. 2156, intro- 
duced by you, to stiengtlien the criminal laws relating to l>rib<'ry, graft, and 
conflicts of interest, and for other purposes, has been considered by tlie Com- 
mission and I am authorized to submit the following comments: 

The .ipiiiirent purpose of H.R. 21 fH! is to consolidate, revi.se. and "tighten up" 
existing bribery, graft, and conflicts of interest law^s in order to provide greater 
uniformity of language; eliminate inequities, both as to the application of such 
laws and the ix^nalties provided ; and to broaden th<elr coverage .so as to embrace 
conduct within the spirit, but not within the letter ol' present laws. This would 
be accomplished by repealng certain existing statutes and incorporating the 
provisions of others, eitlier intact or with amendments, into 18 new sections (201 
through 218) of title IS, I'nited States Code, entitled -Crime and Ciiniinal 
Vrocednre". 
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Proposed new section 201, which relates to bribery of public oflScIals and 
employees, would be substituted for present sections 201 through 208 !in<I 211 
through 213 of title 18. The proposed new section would simplify and strengtheii 
the existing law in a number of respects. Among other things, it would eliminat*' 
repetitious language, provide a universally applicable tleflnition of bribery, 
exi)eud the dettnition to include specifically "an emolument, profit, commission. 
loan, honorarium, advantage, benefit, position, employment, or iipjHirtunity," 
and extend its application to future delivery, conveyance, or prcK urement ot 
anything that would constitute a bribe. Such extension of application would 
preclude the use of indirect. posti>oue<l. or intangible considerations to circuiti- 
vent the Intent and purpose of the bribery laws. 

Under this proijosed new section fwyment to and receipt liy any public official 
or employee of anything of value "for" or "because of" an offlc al act would be 
outlawed a» bribery, notwithstanding the absence of any intent to influence or 
to be influenced by such a "reward" or expression of appreciation. This pro- 
vision would have the effect of broadening and providing a more uniform 
appl cation of several somewhat similar laws now applicable to Members of 
Congress and judges and officers of the .ludicial liranch of the Government. I'ro- 
posetl section 201 would also prohibit payments to and receipts by a public 
official for the oflicial act of another public official or for the exertion of in- 
fluence upon the action of another public official. The purpose of this provision 
Is, of cour.se, to protect the public against the sale of the influence which one 
public ofHciai may have, by reason of his office, over other public officials. 

The existing hriberj' laws would be further strengthened by proi)osed section 
201 by including within its prohibitions payments to or receipts by public offi- 
cials for actions puriwrtedly, but not actually, performed by them, and by mak- 
ing its provisions applicable, except for the exercise of unlawful influence by 
one public official over another, to both former and prospective public ofliclals 
as well as to those currently in office. 

While this proposed section is a considerable improvement over existing laws 
relating to brilwry, it is not entirely dear as to why payment to and receipt by 
a public official for influencing the official action of another public official should 
not apply to i>rospective public officials as well as to those in ofHco, since a 
corrupt agreement could be entered into prior to the taking of office. 

Proposed section 202, relating to bribery of witnesses, appears to be designed 
as a substitute for present sections 209 and 210 of title 18, which apply to the 
brlbegiver and the briketaker, respectively. This proposed section w(nild rectify 
certain inconsistencies in the present law on this subject and make it clear that 
Its provisions shall apply to witnesses before congressional committees and Fed- 
eral agencies and commissions as well as to witnesses before the court. Pay- 
ments to defray expenses actually incurred and the professional fees of expert 
witnesses are specifically excluded. The i)enalties i)rovldcd are considerably 
more severe, however, than tho.se under existing law, but conform to those which 
would be uuide applicable for bribery of public officials under proposed section 
201. This proposed new section also represents. In our opinion, a commendable 
improvement over existing law. 

Proposed section 20.3, relating to conflicts of interest, is derived from present 
section 281 of title 18. Under existing law public officials and employees are 
prohibited from receiving or agreeing to receive any compensation for services 
performed either by himself or by another before any department, agency, court 
martial, officer or any civil, military, on naval commission in connection with 
any "proceeding, contract claim, controversy, charge, accusation, arrest, or other 
matter" in which the United States is a party or is directly or indirectly inter^ 
ested. Proceedings before courts, the Congress, or congressional committees 
are not, however, embraced within its prohibitions. While Members of Con- 
gress, Resident Commissioners, and officers and employees of the Federal de- 
partments and agencies are included within its prohibitions, it does not apply 
specifically to congressional or judicial employees. Certain specific exemptions 
are provided with respect to retired officers of the Armed Forces and members 
of the National Guard of the District of Columbia. 

Present section 2S1 also contains no prohibitions or penalties against the 
receii)t of compensation for services purportedly, but not actually, rendered: 
against i)reemployment or postemployment receipts for services rendered during 
Government employment: nor is there any provision for the imjwsition of penal- 
ties against payors of the nrohibited compen.sation. On the other hand, however, 
acceptance, while in the Government service, of compensation for services fully 
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and legitimately performed prior to entry into the service falls within the present 
prohibitions. The present section also {contains no provision expressly excepting 
persons acting in the discharge of their official duties; i.e., It falls to specify that 
only compensation from private sources is i)rohibited. 

Proposed set-tion 203, which would be substituted for present section 281, would 
eliminate the aforementioned inequities and at the same time would make its 
provisions applicable to the omissions set forth above, except that the present 
exemption of services before courts, the Congress, and congressional committees 
would be continued. In addition, under the i)ropo8ed new section, the violation 
would turn on the status of the recipient at the time of the rendition of the 
services, instead of, as now, HiK>n his status at the time of the agreement or 
receipt. 

The pre-sent exemptions in section 281 respe«'ting retired oiflcers of ttte Armed 
Forces and meml)ers of the National Guard of the Distri<-t of Columbia would be 
omitted in proposed new section 203. but would be reoiuicted, with certain addi- 
tional restriction.s, in proiwised section 2()»i. 

The changes wliii'h woviUl be effe<te<l b.v the enaetiiient of section 203 are, in 
our opinion desirable. We have some reservations, however, with respect to 
continuing the exemption of procee<liriKs l)efore the courts, the Congress, and 
congressional comniittpes. The principle involved is the same whatever the 
forum. It is our view, tlierefore, that the prohibitions in this section be made 
applicable to all proceedings in which the Government is a party or has an interest 
irrespective of forum. 

Proiwsed section 204, which woidd prohibit Members of and Delegates to Con- 
gress from practicing l)efore the Court of Claims, is identical to present section 
282 of title IS, and appears to have l)een included in tlio bill only for the purpose 
of editorial continuity. 

Proi)osed section 20.5 is derivwl from present section 2S3 of title 18. Under the 
present se<-tion offlct;rs and employees of the llnite<l States or of either House 
of the Congress are prohibited, except in the discharge of their official duties, 
from prosecuting f)r assisting in the prosectition of any claim against the Govern- 
ment, irresi>e<-tive of forum. Heceipt of any gi-atuity, or share of or interest 
in any such claim for as.<isting in the i)rosecutiou thereof, is also prohibited. 
Members of the Congress and Resident Commissioners are not siiecificall.v in- 
cludcil within the prohibitions; nor are judges or officers and employees of the 
Judicial branch sixfiflcally mentioned. Certain siKH-iflc exceptions are made, 
however, with resjiect to retire<l officers of the Armed Forces and members of 
the District of Columbia National Guard. 

Under the projjostHl new secti<in there would 1M' a(lde<l to the present pro- 
hibitions, the aiding or assi.sting of "anyone before any department, agency, 
court-martial, officer, or any civil, military, or naval cimimission is connection 
with any proceeding, contract, claim, controversy, charge, accusati<m, arrest, 
or other matter in which the Unitetl States is a party or directly or indirectly 
Interested." [Emphasis supplied.] This corresponds to the category of activi- 
ties for which the receipt of comiK-usation would ha iirobibited imder proposed 
section 203. We believe, however, that this additional language is somewhat 
confusing since under the original language, which would be retained, the 
prosecution of "claims" against the Government Is forbidden, irrespective of 
forum, whereas under the added language the prohibition against aiding or 
as.si8ting in the prosecution of "claims" would not apply to proceedings before 
a court or congressional conmiittee. In our view, the activity forbidden under 
the added Ijtnguage is broad enough to embrace the activity forbidden in the 
first instance. The question ari.ses as to whether the activities proscribed are 
to \)o forbidden regardless of forum or only where they occur before a forum 
other than a court or congres.sional c<munittee. 

Consistent with the view exi)ressed with respect to proposed section 203, we 
are of the opinion that since the principle involved is the same, the prohihitlons 
should apply regardless of forum. In addition, since that portion of the pro- 
posed section 20," forbidding the re<-pipt of any gratuity, share, or interest "in 
any such claim would appear to be covere<l by the provisions of proinysed section 
203, if our other suggested changes are favoral)ly considered, it might well 
beciiminate<l." 

Specifically excepted under the proposed new section 205 would be the un- 
compensated assistance to a fellow employee who may have become subject to 
disciplinary proceedings involving possible removal or suspension from his 
position.    We  l)elleve   this  expmi)tion  Is  sound  and   favor  it.    The  existing 

> 
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exceptions with respect to retired officers of the armed services and members of 
the District of Columbia National Guard would be omitted from this proposed 
new section, but would be incorporated in proposed section 20«. 

This proiKJsed new section would effect no change respecting applicability 
of the prohibitions to Members of and Delegates to the Congress and Resident 
Commissioners. Whether the particular relationship between such persons 
and their constituents is such to justify i)ermltting them to engage in most 
of the activities forbidden to others, so long as no compensation is received 
therefor, involves a iwlicy consideration on which we express no opinion. It 
is noted, however, that proposed section 204 would continue to forbid Members, 
Delegates, and Kesident Commissions from practicing in the Court of Claims, 
and to that extent activity on their part in connection with claims against the 
Government would he forbidden. The proposed new section would also effect 
no change respecting the applicability thereof to judges and officers and em- 
ployees of the judicial branch. In this connection, it is suggested that it be 
made clear that the section would apply to such persons. 

Proposed section 206(1), which is a revision and restatement of exceptions 
applicable to retired officers of the Armed Forces and members of the District 
of Columbia National Guard, is not of direct concern to this Commission. How- 
ever, we favor this exemption since Commission personnel may well fall within 
its provisions. We believe section 2(Mi(2HA) is too broad . It is unlimited in 
duration, and what is said with regard to proposed section 207 is e(iually appli- 
cable to section 206. 

Proposed section 207 is derived from present section 284 of title 18 of section 
99 of title 5 of the Unitefl States Code. The first paragraph of the proposed new 
section would prohibit any former employee of any agency of the United States, 
including anyone formerly assigned to duty in such agency as a commissioned 
officer, from knowingly acting as an agent or attorney for, or aiding or assisting 
anyone in connection with any pr(x-eeding, contract, claim, controversy, charge, 
accu.sation, arrest, or other matter in which the Government is a party or is 
directly or indirectly interested involving any subject matter concerning which 
he had any responsibility while so emi)loyed or assigned to duty. While not 
specifically so stated, It is presumed that the term "former employee" would 
include members as well as the staffs of such agencies. On the other hand, the 
use of the phrase "in any agency" would seem to exclude former officers and 
employees of the executive departments. It is suggested, however, that the 
propose<l section be clarified in this connection so as to leave no doubt as to the 
scope of its application. 

We believe that the effect of this section would be to bar, for example, any 
former member or senior staff member of this Commission from ever represent- 
ing any persim on matters concerned with surface transportation, for the dis- 
qualification applies not only to particular procecilings with respect to which such 
member or employee had responsibility, but also to any case or proceeding 
"involving any subject matter concerning which he had any responsibility." 
Performance of their duties by former members and former senior staff members 
of this Commission would, over u period of time, have involved them in some 
way in every asiiect of the Commission's work so that there might be no "subject 
matter" in the area of surface transportation concerning which they had not 
had some responsibility. When it is considered that a lawyer, and in some 
instances a nonlawyer, who has spent some years as a member or employee of 
this Commission becomes a si)ecialist in transportation matters, it is apparent 
that proposed section 207, as presently drafted, would Impose an exceedingly 
heavy financial penalty upon prior service with this Commission or any regu- 
latory agency of a similar type. In our opinion, the provisions of this "section 
should go no further than to prohibit any former member or employee from 
appearing in a representative capacity in connection with any particular matter 
with respect to which he had any responsibility or acted in an official capacity. 

The second., paragrajjh of proiK)sed section 207 is likewise concerned with 
activities of former members and employees of agencies, and would prohibit 
iwrtlcipation by any such person in any case or prm'eetling involving any agency 
of which he was a member or by whom employed, for a period of 2 years after 
the termination of his Government employment. As in the first paragraph of 
this proposed section, the bar would apply to any case or proceeding "in which 
the United States is a party or directly or indirectly interested, and which in- 
volves any agency in which he [the member or employee] was employed • * *." 
It is assumed that the words "in which the United States • * * is directly or 
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indirectly Interested" nre intended to include not only the financial InterestsDf 
the United States, but its governiiiontal interests as well. 

If this assumption is correct, then the impact of this paragraph would be to 
place an absolute ban on a former member or employee appearing before his 
former agency-employer for ti [teriod of 2 years after his employment had ceased. 
Here, as in the case of the first paragraph, the effect would be to impose a 
crushing flnancini jwnalty, in some cases resulting in economic hardship, upon 
prior service with this Commission or any similar agency. Although the bar 
here imposed is only 2 years rather than for life, neverthele.s.s, even for that 
I)eriod, only persons with indei)endent means could afford to accept appoint- 
ment to or employment with this C/ommisslon. 

If the first paragraph is ena(;te<l in its present form, and if the second i>nra- 
graph is enacted nt all, the public would be deprived of the services of a class 
of specialists generally better qualified than others who have not had experi- 
ence in Government service. Moreover, the Government's efforts to recruit 
capable iiersonnel are likely to he hamiK'rod, for it seems clear that many qunli- 
fled prospective employees would be reluctant to seek or accept Government em- 
ployment if the restrictions of thesie two i)aragraphs on ix)stemploynient activi- 
ties were to become conditions of eniployraeiit with the Government. We there- 
fore suggest that the second piiragraph of this proposed section be eliminated. 

I'ropo.sed section 208 is basetl on present .section 434 of title IS i)rohibiting 
Federal offleers. agents, and employees from transacting (JoVernment business 
with private business enterprises in whose profits they have any direct or in- 
direct interest. The proposed new siH-tion woiild extend the coverage of the 
existing statute to include emjiloyees on leave of absence from their private 
employment and to employees of Government-owned corporations. It would 
also extend tlie present prohibition to include recommending or advising with 
resi)ect to a transaction of the Government with any such private business entity. 

We do not believe that this proposed provision would impede the effective 
functioning of this Commission, esiK-ciaily in view of the fact tlint under the 
Interstate Commerce Act member.s and examiners of tlie Commission are now 
prohil)ited from holding any official relation to, owning any securities of, or 
b^ing in any manner pecuniarily interested in any railroad, motor or water car- 
rier, or other form of transportation. Otlier provisions of tlie act provide that 
no member of tlie Commi.ssion or employee shall participate in any hearing 
or proceeding in which he has a pef'uniary interest. 

Projxised sf^tion 209 is based on present section 1914 of title 18 which pro- 
hibits the payment or receipt of salaries from private sources for services per- 
formed for the Government. The proposed new section would broaden the ap- 
plication of the present law and mal<e its restrictions more uniform. 

At present, private persons or entities are prohibited from supplementing or 
making contributions to Government salaries for services performed for the 
Government. Government officials and employees, on the other hand, are pro- 
hibited only from receiving salaries from private sources for any such service. 
The projiosi'd new section woiuld make it clear that the receipt of lumi>suni pay- 
ments, which supplement salary although the.v ma.v not themselves constitute 
salary, are also forbidden. Under the proposed new section the prohibitions 
therein would nlso be made expressly apjilicable to Members of or Delegates to 
the Congress, Resident Commissioners, and officers, agents, and employees of the 
three branches of Government, or of any agenc.v of the United States. This would 
eliminate an.v uncertaintv with respect to its application, and would make Its 
coverage coextensive with proposed section 203, which it would implement. 

Proposed se<'tion 218 has its derivation in the last paragraiih of present sec- 
tion 216 pursuant to which the President may declare void any contract or 
agreement entered into in violation of its terms. Under the projiosed new sec- 
tion, the President or, under regulations preseriJied by him. the head of the 
agency involve<l, would be empowered to declare void and rescind any contract, 
loan, grant, s^ibsidy, license, right, permit, franchise, use. authority, benefit, 
certificate, ruling, decision, opinion, or rate schedule awarded, granted, paid, 
furni.shwl. or published in violation of the briber.v, graft, or conflict-of-interest 
laws in chapter 11 of title IS, as revised and consolidate<l. In addition, to 
the prescribed penalties, the Government would be entitled to recover the amount 
expendt^d or the thing transferred or delivered on its behalf, or the reasonable 
value thereof. 

While we agree, in principle, with this proposed section, we are of the view 
that it would be more desirable to provide that such action mn.v be taken by 
the department or agency involved since the department or agency would ordi- 



FEDERAL   CONFLICT  OF   INTEREST  LEGISLATION 195 

narily be closer to the matter and therefore in a better iwsition than the Presi- 
dent to determine whether siicli action would be in the best interest of the gen- 
eral public. 

As to the overall general aims and jrtjrposes of this projxised measure, we be- 
lieve that it would have a salutary effect on all phases of Government activity. 
Therefore, except as otherwise noted with respect to particular provisions, we 
would have no objection to its enactment. 

Respectfully submittefl. 
JOHN H. WINCHELI, Chairman. 

INTEBSTATE COMMEBCE COMMISSION, 
OFFICE OF THE CHAiBMATr, 

Washington, D.C., FeVruary 23,1960. 
Hon. BMANUEL CEIXEB, 
Chaimuin, Committee on the Judiciarii, 
Bouse of Representatives, Washington, D.C. 

DEAB CHAIRMAN CELLEB : Tour letter of February 4, 1959, addressed to former 
Chairman Tuggle of the Cominisslon, and requesting an expression of views on 
a bill (H.R. 2157), introduced by you, to implement the criminal laws relating 
to bribery, graft, and conflict of Interest in Government employment and to 
promote ethics in Government, has been considered by the Commission, and 
I am authorized to submit the following comments: 

H.R. 2157 would establish a code of ofBclal conduct for GoTemment oflBcers 
and employees by adding a new title II at the end of the Administrative Procedure 
Act (5 D.S.C. 1001-1011), comprising sections 101 through 107. Section 101 
provides that the new title ma.v be cited as the "Code of Ofliclal Conduct for the 
Executive Branch," and in section 102 certain actions are referred to as Iteing 
"improper conduct for any oflBcer or employee in the exeautive branch of the 
Government." [Emphasis supplied.] If it is Intended that the proposed code 
apply to members and employees of the Independent commissions, as well as 
to the officers and employees of the executive departments, we suggest that 
such purpose be made clear, as by defining the term "executive branch," for the 
purpose of the proposed legislation, to include the independent agencies of the 
Government. 

Section 102 defines conduct which would constitute "improper conduct for any 
officer or employee in the executive branch of the Government." Section 102 
(a)(1) would condemn the acceptance by any officer or employee, directly or 
indirectly, of any gift, favor, or service from any person outside the Government 
with whom he transacts business on behalf of the United States or whose inter- 
ests may be substantially affected by his performance of official duty. This 
all-inclusive proscription raises the question of whether the Congress desires to 
prohibit as improiier the acceptance of minor amenities. It must be emphasized 
that we have no olijection if Congress desires to prohibit acceptance of modest 
lunches or a souvenir aslitray under any circumstances. However, if Congress 
does not wish to go this far, an alternative would be to modify the provision so 
as to prohibit as improper conduct the acceptances of any substantial gift, favor, 
or service. As an example, the following is quoted from paragraph 3 of the 
Commission's "Restatement of Ethical Principles": 

"Members and employees of the Commission shfiuld not accept any loans or 
substantial gifts or favors from persons subject to refnilation by the Commis- 
sion, or who have a pecuniar.v interest in a matter pending before the Com- 
mission, or who represent others before the C<immission. They should not accept 
fr'>m such persons unusual hospitality which is unwarranted by the personal 
relations of the parties." 

Section 102(a)(2) wonld provide that it .shall constitute improi>er conduct 
for an officer or an employee of the Government "to discuss or consider his 
future employment with" the above-described persons outside the Government. 
The Government employs many jiersons possessing specialized knowledge or 
skills, the demand for which is limited to a relatively small area of iirivate 
Industry. Tliese provisions would seem to prohibit officers and employees from 
considering legitimate offers of employment with any carrier, any major shipper, 
or any law firm handling transportation matters, since such Arms or persons 
might be those "whose interests may be substantially affected by his perform- 
ance of official duty."    Also, we have no doubt that such a restriction could 
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create a further handicap to the effective recrnittnent for public service of 
persons possessluK specialized knowledge or skills. We recognize that nego- 
tiation by Government employees for private employment could give rise to 
conflict of interest. Therefore, we recommend that the provision be amended 
to require Government employees to refrain from transacting business on behalf 
of tie United States with persons outside the Government with whom they are 
negotiating for employment. The Commission has followed this approach in 
the following provision taken from paragraph 5 of its Restatement of Ethical 
Principles: 

"If a member or employee of the Commission entertains a proposal for future 
employment by any person subject to regulation by the Commission, such mem- 
ber Or employee should refrain from participating in the decision of any matter 
in which such person is known to have a direct or substantial interest, both 
during such negotiations and, if such employment is accepted, until he severs 
his connection with the Commission." 

Section 102(a) (3) provides that it .shall be improper conduct for any officer 
or employee "to become unduly involve<I, through frequent or exjiensive social 
engagements with" the above-described persons outside the Government. We 
agree entirely with the obvious purim.se of this provision. However, we think: 
it should be made clear that the quote<l language is not intended to prohibit 
between friends the reciprwal hospitality which is the only basis upon which a 
gentleman will allow himself to be entertained. Accordingly, we suggest that 
the clause be plirased in terms of entertainment or hospitality not warranted 
by the personal relationsliip between the parties. 

Section 102(e) provides that it shall be improper conduct for any officer 
or employee "to participate in any manner on behalf of the United States in 
the negotiation of contracts, the making of loans, the granting of subsidies, the 
fixing of rates or the issuance of permits or certificates, or in any investigation 
or prosecution, which affects chiefly a person (1) by whom he has been em- 
ployeil or with whom he has had an.v economic interest within the preceding 2 
years, or (2) with whom he has any economic interest, or any pending negotia- 
tions concerning a prospective economic interest." 

We realize that the .scojie of the quote<l provision is shari'ly limited by the 
clause "which affects chiefly a iierson" etc. As thus limited, we cannot see 
that it would imi)ede the effective functioning of this Commis.sion. Neverthe- 
less, we raise the question whether the prohibition again.st an employee's deal- 
ing with a Iierson by whom he liad been employed or with whom he had had 
any ectmomic interest within the preceding 2 years, might prevent the United 
StJites, particularly in time <rf emergency, from utilizing the services of jiersons 
with unique knowlp<lge and skills. 

Section 102(f) provides that it shall be improi>er conduct for any officer or 
empl<).vee "to fail to conduct his jjer.sonnl and official affairs .so that no rea.son- 
able suspicion or apiK-arance of the violation of subsections (a) through (e) 
of this .sectum can ari.sp." We submit that the quoted provision is essentially 
superfluous in view of tlie precwling provisions of section 102. We also submit 
that it is dangerous in that, when read with section 107(a) (1), it would make 
mere .suspicion or apin^aranco of a violation a basis for dismissal of a Govern- 
ment officer or employee. We strongly urge tiie deletion of subsection (f) 
of sef-tion 102. 

Section 103 would define as improper conduct participation at any time by any 
foiTner officer or employee in any case or proceeding "in which the United 
States is a party or dirtH'tly or indire<'tly interestp<l and which involves a sub- 
ject matter concerning which ho had any official resiMwisibility or officially ac- 
quired confidential information during the iieriod of his Government employ- 
ment." We believe that the effect of this section, as it stands, wtmld be to 
bar. for example, tlie former members and senior staff members of this Com- 
mi.ssion from ever representing any person on matters concerned with surface 
transiwrtation, for the iiis<iualiflcation tberein applies not only to particular pro- 
ceedings with res|)ect to which such an officer or employee had official resjionsi- 
bility but to any mse or [iroceedings "which involves a subji-ct matter con- 
cerning which he had any official re.si><>nsibility." Perfoi-mance of tlieir duties 
by former members and .s<Miior staff members of this Commission would, over a 
period of time, have involved them in some way in every a-sjiect of the Com- 
mission's work, so that there might be no "subject matter" in the area of .surface 
transiwrtation of persons and pro|>erty concerning which they had not had some 
official resjjonsibility.    When it is considered that a lawyer, and in some in- 
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stances a iionliiwyer, who has si>eut some years as a member or eiiii»l<>yee of 
this Commission becomes a .si)e<'lalist in tran.siK>rtation matters, it is apparent 
that section 103, as presently drafted, would imiHJse an exceeilingly heavy 
financial ijeoalty uiKtn prior service with this ComuU&sioti or any regulatory 
agency of a similar tyi>e. In our opinion, the provisions of thi.s section should 
go no further than to ]>roliibir any former mcniher or employee from appearing 
In a represenUitive capacity In connection with any particular matter u{x>n 
which he acted In an official capacity. 

Section 104 is likewise concerned with activities of former officers and em- 
ployees, and it would define as Improjier conduct participation by any such 
former officer or employee in any case or proceeding which involves tlie agency 
by which he was employed, for a perioti of 2 years after his Government em- 
ployment lias cea.sed. The bar applies to any case or proceeding "in which the 
United States Is a party or directly or Indirectly interested, and which Involves 
the agency in which he [the former employee] was employed." We assume that 
the words "In which the Unite<l States • * * is directly or Indirectly interested" 
are intended to Include not only the financial Interests of the United Statee, but 
also its governmental Interests as well. If we are correct in this assumption, 
then the Impact of section 1(H would be to place an absolute ban on a former 
officer or employee appearing before his former agency-employer for a period of 
2 years after his employment therewith had cea.sed. Here, as in the oaee of sec- 
tion 103, the effect would be to Imiwse a crushing financial penalty. In some cases 
resulting In economic hardship, upon i)rlor service with this Commission or any 
other similar agency. Although the bar here is only 2 years rather than for life, 
nevertheless even for that ijeriodi only persons with Independent means could 
afford to accept appointment to, or employment with, this Commission. 

If section 103 is enacted in its present form, and if section 104 is enacted at 
all, the public would be deprived of the services of a class of specialists generally 
better qualified than others who have not had exi>erience in Government service. 
Moreover, tlie Government's efforts to recruit capable i>ersounel are likely to be 
haniiiered, for it seems clear that many qualified prospective employees would be 
reluctant to seek or accept Government employment. If the restrictions of sections 
103 and 104 on ix>st-employnient activities were to become conditions of employ- 
ment with the Government. We would therefore suggest the elimination of 
section 104. 

Section 105 would imi)ose upon i>ersons outside the Government standards of 
conduct corollary to tho.se prescribed for Government officers and employees 
In sections 102, 108, and 104. Accordingly, the comments which we have set 
forth above with resi)e«»t to some of the provisions of those sections are equally 
applicable to the corresi)onding provisions of section 105. 

Section 1(X5 would provide as follows : 
"It shall be iniproi>er conduct for any party to a contested agency proceeding 

which has l)een designate<l for hearing, or his representative, or any person on 
his behalf, to consult with, advi.se, or make oral or written presentation to any 
agency member or employee concerning any (piestioii of liiw or fact involved In 
the proceeding, except uixm notice and oiijKirtuiiity for all iKirtit's to i)artici|mfe." 

We certainly agree that it is improi>er for any party or any i)ersou represent- 
ing a party to make ex parte representations concerning the merits of proi'eedings 
which must be determined uixm the evidence receivwi in ii hearing, either to 
hearing examiners or U> members of the ("omniisslon and those employtn^s of 
tfie Coinmi.ssiou who assist it in the final determination of sndi jtroceedings. 
However, we suggest that unless such a provision is draftwl i)recisely, it may very 
well have i-esults not intended by its projwnents. For example, the prohibition 
of section IOC would he ai)plicable to such communications when addres.se<l to any 
employee of the Conunission. In certain proceeilings, the ('ommisslon is repre- 
sented l)y attorneys. In such cases, we lielieve that parties and their repre- 
sentatives should be free to discus,-^ with .such Commission attorneys and investi- 
gators the handling of the cases. 

Tlie prohibition of stx-tion 106 is applicable "to a contested agency proceeding 
which has been designated for hearing." Since the "Code of Official Conduct" 
proposed by H.R. 2157 would be a part of the Administrative Procedure Act, 
we as.sume thiit the term "agency proceeding" will be given the meaning set 
forth in section 2(g) of that act as inc-ludlug both adjudication and nilemajklng. 
We recommend that any such prohibition should be made applicable only to 
proceedings in which the agency's decision is required by law to be based solely 
upon the evidence rec-eived in a hearing.   The result of our proposed change 
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wonld be that in cases of rulemnking: in which Congress has not required rales 
to be based solely upon the evidenc-e reoeive<l at a hearing, such as motor carrier 
safety rales issued pursuant to section 204 of the Interstate Commerce Act (49 
U.S.C. 3(>4), the Comraisslon would remain free to bnse such safety rules not 
only upon information received from interested ijersons in rulemaking proceed- 
ings pursuant to section 4 of the Administrative Procedure Act but also ujwn 
information received in other ways. It is i»artictilarly imfwrtant in formulating 
suirh rules of general applicability, which are traly legislative in character, that 
the procedure of regulatory agencies should not be so judicialized as to cut off 
valuable sources of information. 

Generally, we have no comment as to the provisions of section 107(a) which 
provide administrative sanctions for violations of sections 102 through 106 of 
the bill. However, we are not inclined to agree with the requirement of section 
107(b) for the publication of tiudings in the Federal Register, since it seems to 
us that the Federal Register should be reserved, so far as possible, for matters 
of general applicability and effect. 

It Is suggested that the committee may wish to give consideration to H. Con. 
Res. 175, entitled "Code of Kthics for Government Service," adopted during the 
2d .session of the ^th Congress, with a view toward making clear whether H.R. 
2157 is intended to supplement or to supersede H. Con. Res. 175. 

For the reasons set forth above, we do not recommend enactment of H.R. 
2137 tn its present form. 

Respectfully submitted. 
JOHN H. WINCHELL, Chairman. 

Mr. GoFF. Thank you. 
The CHAIRMAN. There being no questions, the committee will now 

fidjoum until tomorrow morning at 10 o'clock. 
Thank you very much. 
(Wliereupon, at 12:20 p.m., a recess was taken, to reconvene at 10 

a.m., Thursday, February 25,1960.) 
(The statement referred to at p. 173 foUow.s:) 

STATEMENT OF ROBERT .T. BOUIIS, JR., GENERAL COUNSEL, U.S. DEPABTMENT 
OF COMMERCE 

Mr. Chairman, members of the 8ul)Committee, I am happy to have this opiwr- 
tunity to pre.sent the views of the DejMrtment of Commerce on H.R. 215(5, H.R. 
2157. and H.R. 7556. Accompanying me is Mr. Gri.swold Forbes who is in charge 
of Agency Inspection for the Deimrtment of Commerce. 

The group of statutes commonly referred to as the conflict.s-of-interest laws is 
composed of a conglomeration of enactments, criminal prohibitions, and .specific 
and general exemptions going back about 100 years. We have never had a com- 
prehensive body of statutes dealing with the condiict of officials and employees, 
such as is now being propi>sed, enacted into law. Our statutes in this field are 
a hodgepodge of overlapping, inadequate, and out-of-date prohibitions, limita- 
tions, and sanctions. No one .seriously concerned with the integrity and eflB- 
ciency of the public service can dispute the real need for corrective action. 

The problems in this area and the need for their .solution have been with us 
for some time. In varying degrees and from time to time they have engaged the 
attentiim of the coniuiittees of Congress and agencies of the executive branch 
as well as informed and expert grouixs outside of Government. The mainte- 
nance of high standards of conduct in Government has always been of the utmost 
concern to all our citizens. 

We have reviewed the reports in which the staff of this subcommittee have 
dealt with the many troublesome aspects of our conflict-of-interest laws and the 
nt>ed for their improvement. We can appreciate the diligence, understanding, 
and sound judgment requlr«l for the i)reparation of these reports. We find 
ourselves in basic agreement with many of the views which have been expres.sed 
in tliem. The bills which you now have before you would carry out many of 
the recommendations of the staff report.s. Tliey are of vital importance to all 
of us as citizens and as public .servant.s. They justify our most careful and 
tliouglitfnl consideration. 

WP find ourselves in agreement with a good many of the proposals embodied 
In these bills, However, in some respects which I will go into in detail later on, 
we feel these bills go too far.    We are particularly concerneil that H.R. 7556, 
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In Its present form, may unduly burden the Government service by penalizing 
condnct not necessarily in conflict with the conscientious and impartial per- 
formance of public duties. 

It is of the utmost importance that in our efforts to correct existing inade- 
quacies and confusions in our law, we do not create unnecessary pitfalls for the 
honest and devoted public servant or insurmountable ol)stacles for the consci- 
entious citizen willing to offer his skill and talent to the public service. The 
scope and impact of Government upon our private activities and the complexity 
and variety of tasks to be performed in the pul)lic service have grown tremen- 
dously. From a few simply constituted departments performing relatively 
routine functions, there has evolved a complex maze of Government corporations, 
lndei)endent agencies, and integrated departments. These establishments are 
charged with the administration of laws and the ojperation and construction of 
facilities which touch upon virtually every aspect of the well-being and economic 
advancement of our citizens; tlie development of our States; and the security 
of our Nation. We regulate, promote, or finance almost every aspect of our 
economy; we operate and direct .scientific and technical laboratories searching 
for knowledge in practically every bram-ii of science; we buy and use vast quan- 
tities of almost every i>roduct turned out by our private enterprise; we construct 
and operate vitally needed facilities for almost every form of transportation; 
all this and more are now includefl among the functions our citizens have come 
to accept and expe<"t from the Federal Guvornnient. To perform tliese functions 
the Government needs {K?opIe—it needs i)eople with Intelligence, judgment, skill, 
experience, and training. Some of these i)eople come directly from school to 
spend their entire working career in the Government service; others come to 
serve a jieriod of years to gain experience which they know will be of value to 
them in furthering their careers outside the Government; others Interrupt useful 
and profitable careers outside of Government to give their experience and skill 
to the jiublic service intending to resume their private endeavors after a few 
years; and still others .serve for short periods as consultants and experts some- 
times with and -sometimes without compen.'sation from the Government. All of 
these are necessary if we are to maintain the vital link of understanding between 
the Government service and the public at large; if we are to avoid a sterile 
bureaucracy condemned to enforced mediocrity. 

The jolis these employees may lie called nixm to perform may vary from the 
quasi-judicial determination of rights in the .•idministratlon of regulatory laws 
to the encouragement and facilitation of the participation by our businests enter- 
prises in export trade. The degree of circumspection ard aloofness rwpiired 
of the export licensing officer would be fatal to the successful accomplishment of 
the mission of the foreign trade si)ecialist. The prohibition against payment 
of salary by an outsider in connection with Government service would have little. 
If any. effect uix>n the full-time employee; It may have serious consequences 
in ctmnection with the recruitment and employment of unpaid consultants and 
advisers—necessary to such programs as those conducted by the Business and 
Defense Services Administration in n.ssuring the readiness of industry for 
service to the Nation in time of emergency. These are some general examples 
of the conflicts which we must resolve in seeking to assure that the integrity 
of the Federal service is maintained without strangling its efficiency and compe- 
tence. II.I{. 21.')6 would enlarge the scope of the criminal laws agaln.st brlber>-, 
graft, and conflict of interest. In resetting these prohibitions, this bill takes 
account of the vastly increased diversity of Government actions and broadens 
the application of sanctions to areas heretofore held to be outside the scope 
of the phrase "claim against the United Stat«s." We agree that any bribery or 
graft in connection with determinations to be made on behalf of the Government 
by its officials or employees should be prohibited and pimishe<l. We agree that 
current law is in many resi)ects inadequate. The i)rovision8 of II.R. 21.56 would 
eliminate a good deal of these Inadequacies. To the extent that it does this, we 
support its enactment. However, we are concerned tliat some of its provisions 
are so broad in scope that they nmy hinder the efficient conduct of the Govern- 
ment's business and serve as "traps for the unwary." 

Section 205, for example, is a broad prohibition against any officer or employee 
assisting anyone before the executive branch in any matter in which the Dnited 
States is a party or is directly or indirectly interested. This prohibition is 
not based upon any payment being made for such assistance. I don't think that 
rongress would intend that the employee of the Government not be available to 
assist the citizen Involved in a proceeding before a Government agency.    Such 
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assistance, so long as it is not inconsistent witli the faitliful jierformance of tlie 
employee's duties sliould be permitted. The exception in section 2()r» would make 
this possible only in tJie case of a person fai'e<i with disciplinary proceedings in 
connection with his Government position. What al)out the Government official 
who may advise an individual repardinK the steps he needs to take to obtain a 
license, bid on a contract, seek redress for a claimed wrong, and many other of 
the situations in which the United States has an "interest." After all, the Gov- 
ernment is not the antagonist of its citizens in every case in which its interest 
is Involved. A person dealing with a Govenmient agency or department can 
reasonably expect some a.ssistance from the employees of the Government, and 
in many cases such a.ssistan<:e is clearly consistent with the faithful perform- 
ance of duty. We believe that se<'tion 205 ought to be clearly limite<l so that 
Government employees may furni.sh necessary assistance without facing the 
possibility of criminal penalty for their diligence in serving the public. 

Section 207 would forliid officers and employees changing sides in matters In 
which the Unite<l States has an interest. We have no quarrel with this princi- 
ple, but vv'e believe that this section as written goes too far. The second para- 
graph of this section would, we believe, be an unnecessarily broad restriction 
which would hamper re<Tuitnient of employees for the Government and would 
nnduly restrict employe«'s in seeking and obtaining aseful employment outside 
the Government. A good example may be found in the case of the Patent Office. 
The Attorney General has ruled that the filing and prosecution of a patent ap- 
plication is a pr(K'eeding, "in which the United States is a party or directly or 
Indirectly interested." The Patent Office is organized in about 70 separate divi- 
sions. Many able young engineers enter the Patent Office as examiners to gain 
valuable exiwrience. They are assigned to one or another of the various divi- 
sions. During the period of their service, the Patent Office has the benefit of 
their useful and highly competent efforts. Many remain in the Patent Office, but 
a good many prefer, after a time, to seek careers outside the Government as 
patent attorneys or agents. If section 207 were enacted, these people would be 
barred from the practice of their profession for a period of 2 years. We 
don't believe that this result is necessary to protect the integrity of the Gov- 
ernment service. It would practically Ijar from employment with the Patent 
Office ail but those who propose to remain with the Government for the rest of 
their careers. The most likely result of such a situation would be to dry up 
what is now the most fruitful source of "new blood" for the staffing of the 
Patent Office. 

This provision, if enacted, would seriously penalize Government employees gen- 
erally by curtjiiling their opportunity for employment outside of Government. 
We think this result would be much too harsh ; and that, rather than assuring 
the integrity of the Federal service, it would drive out the competent, diligent, 
and ambitious individuals who can best be expected to provide the Government 
with a higli level of efficiency needed to serve the Nation. We believe that the 
result .sought here could better be attained by regulations suited to the differing 
needs of the various departments and agencies. We can see no purpose, for 
example, in barring a former Patent Office employee from appearing before the 
Bureau of Public Roads in connection with a highway subsidy matter; or for 
a former employee of the Bureau of Foreign Commerce i)rose<'uting a patent 
njiplication ; or a former Bureau of Standards employee seeking an export 11- 
cen.se. Many other similar examples can be cited. The complexity of Govern- 
ment organization and activity makes it virtually impossible to formulate a 
fair rule of general applicability in this area. We believe that this matter ought 
to be left to regulation by the individual agencies. An example of such regtila- 
tion Is found in section 341(g) of the Rules of Practice of the United States 
Patent Office which provides: 

"(g) Former examiners.—No person who has served in the examining corps 
of the Patent Office, will be registered after termination of his services, nor, if 
registered before such service, be reinstated, unless he undertakes (1) not to 
prosecute or aid in any manner in the pro.secution of any application pending in 
any examining division in which he served, on the date he left said divisions; 
and (2) not to prepare or prosecute nor to assist In any manner in the prepara- 
tion or prosecution of any application of another filed within two years after the 
date he left such division, and assigned to such division, without the specifio 
authorization of the Commissioner. Associated and related classes in other di- 
visions may be required to be Included In the undertaking or designated classes 
may be excluded.   In case application for registration or reinstatement is made 
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after resignation from the Office, the applicant will not be registered, or rein- 
stated, if he has prepared or prosecuted, or assisted in the preparation or pros- 
•ecution of any such application as indicated in this paragraph." 

Section 208 penalizes interested itersous acting as Government agents. The 
scope of "interest" includes being "directly or indirectly interested in the 
pecuniary profits or contracts of any corporation * • •." We believe that the 
«cope of this section is too broad. Interest in pecuniary profits may take a 
variety of forms from the ownership of stocli in a highly diversitietl industrial 
enterprise to the ownership of a life insurance iwlicy in a company heavily 
invested in the bonds of railroads, public utilities, or manufacturing enterprises. 
Government employees have savings which they may invest without their judg- 
ment in official matters necessarily be<'oming biased as a consequence. Much 
of such pecuniary interest is too remote to be a serious threat to the diligent 
performance of tlieir jobs. Here again, however, the broad scope of the i)rohibi- 
tion may constitute a trap which could be of serious consequence to the em- 
ployee and yet not be of any real benefit to the efficiency or integrity of the 
Government service. We would prefer to see the jjurpose sought here achieved 
by a more realistic means. In nio.st instances, a requirement for disclosure of 
interest which would give the agency head the authority to determine whether 
the em|)loyee's interest is sufficient to require that he be disqualified from act- 
ing would be enough. In any event, the scope of section 208 ought to be 

•curtailwl. 
Section 200 restates and expands the coverage of the prohibition in section 

1914 of title 18 which requires that the salary for Government services be paid 
by the United States. This provision ])oses no problem for the full-time Govern- 
ment employee. It would be a problem in the case of the part-time consultants 
and temporary em]>loyees—the w.o.c.'s and w.a.e.'s. The problem is now 
largely taken care of l)y the exemption iiuthority Congress gave to the President 
in the Defense Production Act. In many areas these part-time consultants 
and temporary employees are a vital and necessary adjunct to the full-time 
<iovemment employee in carrying out particular programs. The mobilization 
Ijlanning activities of the Business and Defense Services Administration are a 
good example. These activities must, if the.v are to be useful, be carried on 
in clo.se cooperation with industry. This can best be achieved by the use of 
active industry officials willing to give some time to the Government service. 
The scope of their authority to make and participate in policy determinations 
is necessarily limited. So too must we limit their liability under the conflict 
of interest laws ordinarily applicable to Government employment. Congress 
has provided for these exemption.s.    We believe they ought to be continued. 

To sum up, we favor the principles sought to be achieved by H.R. 2156. We 
believe that in some respects, however, particular provisions of this bill nee<l 
to be modified. Such modification is necessary if we are to avoid going from 
the extreme of inadequate regulation to the extreme of excessive and unrealistic 
prohibitions. 

Mr. Forbes will discuss the details of H.R. 21,57 in connection with the pro- 
gram in the Department of Commerce which he supervises. We certainly agree 
with the objectives stated in the declaration of policy of this bill. We question 
the advisability of seeking to attain all these objectives by general legislation. 
The functions and responsibilities of officials and employees of the Government 
are too diverse to make it possible to legislate fairly on a general basis with 
regard to ethical conduct. This is a subject which we believe should be largely 
the responsibility of the individual agencies. Legislation should be limited to 
assuring that there is ample authority for agency executives to prescribe nec- 
essary rules and regulations within a broad framework prescribed by Congress 
and in keeping with the nature of the functions and responsibilities of their 
agencies. 

H.R. 7556 deals with one subject—post-Government service employment. We 
believe that the prohibition it provides would work an unfair hardship upon 

•employees of the Government. As I have already indicated, we do not believe 
it nec-essary to impose general restrictions of this type upon Government em- 
ployees. Rather than protect the integrity of the Government service, we 
believe that H.R. 7556, if enacted, would seriously hamper recruitment and 
unfairly penalize the Government employee seeking to change his status. To 
the extent that restrictions of this nature may be needed to protect the integrity 
of the Government service, they ought to be left to the individual agencies. 
Insofar as employment or a promise of employment may be used to influence 
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the judgment of a public officer, the criminal sanctions against bribery and 
graft should be sufficiently broad to take care of the situation. 

We And ourselves in general agreement with the objectives sought by this 
subcommittee. We favor enactment of H.R. 2156 provide<l it is modified to 
limit the unnecessarily broad scope of some of its provisions. We do not favor 
enactment of H.R. 2V)7 in its present form as a code of ethics to apply to all 
Government employees. We believe that many of the standards sought in this 
bill could be better attained by agency regulation. We are opposed to enact- 
ment of H.R. 7556. 

I would be pleased to try to answer any questions you may have eitlier now 
or upon completion of Mr. P''orl)es' statement.    Thank you ver.v much. 

(The statement referred to at p. 175 follows:) 

STATEMENT OF GEIBWOLD FOBBES, DIRECTOR OF AOEJJCY I.NSPECTION, U.S. DEPART- 
MENT OF COMMEKCK 

Mr. Chairman, members of the subcommittee, generally sijeaking, we believe 
that problems of improper conduct as distinguished from criminal conduct can 
most appropriately be dealt with by administrative regulations and procedures 
of the agencies concerned, rather than by legislation. We see in this l)ill a legis- 
lative measure that can strengthen tliis approach by providing a basic founda- 
tion for administrative regulation, provided it is made clear that the bill is not 
Intended to be a substitute for such regulation. 

We lieartily endorse the expression of congressional intent that, in the transac- 
tiim of Government business, it is not enough for individuals to avoid indictable 
violations of criminal statutes; that ba.sie ethical standards should apply to pri- 
vate individuals dealing witli the Government, as well as the public servants 
with whom they deal; and that administrative sanctions sliould t)e available 
to back up the standards. 

Your committee has already received copies of our departmental regulations 
on ethical conduct and conflict of interests, together with Bureau regulations 
which have sr>ecial features. We believe that we already have the authority to 
make and enforce these regulations as to our own employees (5 U.S.C. 22). In 
actual practice, we have found these regulations as valuable for guidance pur- 
poses as for enforcement purposes. 

ItesiMjnsibility for administrative interpretation of these regulations is in the 
Director of Agency Inspection. T'nder this approach, we liave been able to intro- 
duce what might l>e described as an informal 'conflicts of interest advi.sory 
service." Our experience has been that most conflict of interest questions have 
arisen under the administrative regulations. Only a few have arisen under the 
statutes. This experience is the basis for our view that the criminal statutes, 
necessary as they are, are not efTective in covering the majority of day to day 
questions of proper conduct and ethics. We would regard this bill as further 
strengthening this administrative approach to the problem of noncriminnl but 
nonetheless improper activities. 

We agree with the principles which lead to omission from the proposed bill of 
requirements for mandatory disclosure of income and financial interests and 
mandatory preapproval of outside employment. We would consider that this 
omission should not be regarded as showing a congressional intent that tlie.se 
devices not be used at all, but rather that they should be used only when and 
if appropriate in the discretion of the agency concerned. For example, in one 
Bureau, the Bureau of Foreign Commerce, mandatory preapproval of outside 
employment is the rule, since it has been regarded by the Bureau since IMS 
as appropriate to their export control operation. 

Turning to particular provisions of the bill, our comments follow. 

SECTION 102, IMPROPER CONDUCT OF GOVERNMENT EMPLOYEES, AND SECTIONS 108 AND 
104,   CHANCE  OF   SIDES 

We agree with the main outline of these sections in terms of subject matter 
covered, and subject matter left to the agencies. 

As to the drafting details, we suggest that where these sections correspond 
to provisions in the criminal law they be keyed to make criminal conduct im- 
proi>er conduct as well. Then, by making such improijer conduct subject to 
administrative interpretations and sanctions, the legislative foundation for 
administrative arrangements has been strengthened.   This means that the final 
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drafting details of these sections should be related to the final outcome of the 
revision and recodlfication in H.R. 2156. 

In these sections, some situations covered may involve the appearance rather 
than the actuality of impr^'iier conduct, for example: U) discussion of future 
employment, section 102(a i ; (2) dis(|ualillcjition from official action in presence 
of certain imvate interests, section l()2(e) ; and (3) representation of private 
interests by a former empln.vt-e before his former agency where he had no actual 
official connection with the .-ubjet't matter, section 104. We suggest absolute 
prohibition in sw'h instances gt)es too far, and that such prohibition should 
be subject to waiver upon di.sclosure, and prior approval of the agency head 
or his designate<l representiitive. 

SKlTION   106, EX-PABTE COHTACT8 

We agree with this seitiou In jn-inciple, but suggest that the prohibition of 
ex-iKirte contact with "Hny agency member or ejnployee" is t(x> broad, and 
should be limit«l to agemy employees directly involved in adjudicating a con- 
testwl priM-eetling of the sort wiiich is subject to sei-tion .'> on adjudication in 
the Administrative Procetlure Act. 

SECTIOX   107,  ADMINISTRATIVE  SANCTIONS 

Whatever is done here as to dismissal of Government employees should be 
relatetl to existing provisions on dismissals in the Lloyd-LA Follette Act of 
1!112 and the Vetenm's Preference Act of 1944. 

As to the sanctions bearing on menil>ers of the pultlic, we regard these pro- 
visions giving authority to agency hesids as a constructive element of the bill. 
The priH-edures and arrangements for review of such actions are a topic Ix^yond 
the scope of these comments. 

In c-onclusion, our main constrnctive suggestion is this: That an exididt 
provl.«non should be added to the bill making It clear that it is not intended 
to take the place of administrative arrangements in this field, but rather to 
strengthen the basis for such arrangements. This provision might appro- 
priately make it mandatory for agencies to develop and issue administrative 
regulations and procedures to lnten)ret and supplement the statute In a manner 
appropriate for each program concerned. 

(The stttteiiu'iit refei-red to at p. 190 follows:) 

STATEMENT OF CO.MMISSIONEB ABE MCGREOOR GOFF,  MKMBEB, INTERSTATE 
('o.\iMERCE COMMISSION 

Mr. Chairman and meml)ers of the subcfiinmlttee, my name Is Abe McGregor 
Goff. I am a member of the Interstate Commerce Commission, and am ap- 
pearing today to testify on Its behalf on l)ills U.K. 21."t). U.K. 21.57, and H.R. 
75.50. All tliree of these proposals are coneernefl with ethics In Government. 
Two of them would amend existing statutes relating to bribery, graft, and 
conflicts of inten'st, and the third would establisli a code of ethics for officers 
and employees in the executive branch of the Government. With your r>er- 
niLssion, Mr. Chairman, I shall dlst-uss these bills In their numerical order. 
Let me say at the ont.set, that we are In accord with the overall intent and 
purpose of these proposals. 

H.R.   21BC 

The purpose of this bill, as we understand It, Is to consolidate, revise, and 
"tighten up" existing bribery, graft, and conflict-of-interest laws, which are 
now scattered throughout some 30 sections of the l'nite<l States Code. Me- 
chanically, this would be accomplished by repealing certain existing sections 
and incori>orating the provisions of others, either intact or with amendments. 
Into 18 new sections (se<'tlons 201 through 218) of title 18 of the Code. In 
brief, the effect of the prf)ix>fied consolidation and revision would be to jirovide 
greater uniformity of language in this part of the law, eliminate existing 
Inequities in the application thereof, and the iKMialties providefl, and broaden 
Its coverage to include conduct within the spirit, Init not within the letter of 
jire.sent Iaw.s. 

Profwsed new section 201 would simplify and strengtlien existing laws relat- 
ing to bribery of public officials and employees in the Federal E&itabllshment. 

532S8—60 14 
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This it would do by eliminntiiig repetitious language, providing a universally 
appli<-able definition of bribery, and by exiwndinpr the definition to preclude 
the »ise of indirect, postponetl, or intangible considerations to circumvent the 
intent and purpose of such laws. Payment and receipt of anything of value 
"for" or "because of" any official act would also be outlawed as bribery, not- 
with.standing the absence of any intent on the part of tlie giver or the taker 
to influence or to be influenced by such a "reward" or expression of appreciation. 
In addition, the proposed new section would make it clear that tlie bribery laws 
apply to receipts and payments for acts purportedly, but not actually, performed, 
and to receipts and payments for the official act of another public official or for 
influencing the act of another public official. 

While we feel that the expanded coverage and other changes proposed In this 
section represent a considerable improvement over existing bribery laws, we be- 
lieve that they could be further improved by making them apply to payments to 
and receipts by prospective public officials for influencing the official action of 
another public official. Conceivably, a corrupt agreement to this effect could be 
entered into prior to the taking of office. I suggest this could be covered by sim- 
I)ly striking the words "him in" In line 1, page 4, of H.R. 2156, to broaden the 
intent. 

Proposed section 202 is, basically, a consolidation of present sections 209 and 
210 of title 18, prohibiting the bribery of witnesses. As consolidated and revised, 
it would be made clear that these laws apply not only to witnesses before the 

•courts, but also to witnesses before congressional committees and agencies 
and commis-sions of the Federal Government. The proposed new section would 
also remove an inconsistency in the i)pescnt law by making payments as well 
as receipts "for" or "becau.se of" testimony imlawful, regardless of the intent 
of the parties. The i)ayment of professional fees to expert witnesses, and reim- 
bursement of reasonable expenses actually incurred by any witness would be 
specifically excepted. While the penalties proposed are considerably more severe 
than at present, they would conform to those proposed in section 201 respect- 
ing the bribery of public officials and employees. 

In our opinion, the changes here proposed also represent an improvement over 
existing law, and we recommend their enactment. 

The remaining provisions of this measure relate primarily to the conflict-of- 
interest statutes applicable to cffleers and employees of the Federal Govern- 
ment. Under present section 281 of title 18, from which proposed section 203 
is derived. Members of Congress, Resident Commissioners, and officers and 
employees of the Federal departments and agencies are prohibited from partici- 
pating, for compensation, in proceedings before the various departments and 
agencies of the Government in any matter in which the United States Is 
directly or indirectly interested. The prohibition does not specifically apply, 
however, to congressional or judicial employees, nor is It applicable to proceed- 
ings before the courts or congressional committees. The present section also 
contains specific exemptions respecting retired officers of the Armed Forces 
and members of the District of Columbia National Guard. 

Other conduct which falls outside the present prohibitions includes receipt of 
compensation for services purportedly, but not actually, rendered, and pre- or 
post-employment receipts for services rendered during the period of Government 
employment. The present law also fails to iwnalize the pa.vor of the prohibited 
compensation. Oddly enough, however, the present law prohibits the acceptance, 
while in the Government service, of compensation for services fully and legiti- 
mately rendered prior to Government employment. The present law also con- 
tains no spe(;iflc exception respecting persons acting in the discharge of tlieir 
official duties; i.e., no distinction is made between the receipt of compensation 
from private or public sources. 

The proposed new section would rectify these shortcomings and inequities in 
the present law, except that the exemption of proceedings before the courts, the 
Congress, and congressional committees would be continued. In addition under 
the proposed new section, the violation would turn on the status of the recipient 
at the time he rendered the services instead of as at present, upon his status at 
the time of the agreement or receipt. The exemptions respecting retired officers 
of the Arme<l Forces and members of the District of Columbia National Guard 
would be omittetl from the new section, but would be reenacted, with certJiin ad- 
ditional restrictions, in proposed section 206. 

The changes that would be effected by enactment of proposed section 203 are, 
we feel, desirable. We have some reservations, however, with respect to con- 
tinuing the exemption of proceedings before the courts, the Congress, and con- 
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gretwional committees.   Since the principle involved is the same, we would favor 
making the prohibitions apply irresi)ective of forum. 

Since proposed .section 204 is identical to present section 282 of title m, pro- 
hibiting Members of Congress from practicing before the Court of Claims, it 
appears to have been include<l in the bill at this iwint only for the purpose of 
'editorial continuity. 

Proposed section 205 would be substituted for present section 283 of title 18 
under which officers and employees of the United States, including both Houses 
of the Congress, are prohibited, except in the discharge of their official duties, 
from prosecuting claims against the Government, irrespe<tive of forum. Also 
prohibited is the receipt of any gratuity, or share of or interest in any such 
claim for assisting in the prosecution thereof. Members of the Congress and 
Resident Commissioners are not speciflcally included within the present prohi- 
bition. There is also no mention made of judges or officers and employees of the 
judicial branch. 

The projKwed new section would add to the present prohibitions the aiding 
or assisting of "anyone before any department, agency, court-martial, officer, or 
any civil, militarj', or naval ct)mmission in connection with the prosecution of 
any proceeding, contract, claim, controversy, charge, accusation, arrest, or other 
matter' in which the <Jovernmeut is directly or indirectly interested. [Emphasis 
supplied.] These additions c-orresjwnd to the category of activities for which 
the receipt of compensation would be prohibited under propo.sed section 203. 
We find the additional language somewliat confusing. Under the original lan- 
guage, which would be retaine<i, the prosecution of "claims" against the Gov- 
ernment is forbidden, regardless of forum. Under the proi)osed new language, 
however, the prohibition again.-<t the prose<ntion of "claims" would not apply 
to proceedings before a court or congressional committee. Thus, as we see it, 
the activity foibidden under the i)ropose<I new language is broad enough to in- 
clude the activity forbidden in the first instance. The question arises, there- 
fore, as to whether the activities proscribe<l are to be forbidden irrespective of 
forum, or only where they occur before a forum other than a court or congres- 
sional commit tec. As 1 have already stjited with resi>ect to projwsed section 
203, since the principle involved is the same, we are of tlie view that the pro- 
hibitions should apply without regard to forum. Moreover, 1 might add that 
since that iK)rtioii of proposed section 205 forbidding the receipt of any gratuity, 
share, or interest "in any such claim" would api)ear to be covered by proposed 
se<"ti<m 20;J, if the other changes which we have suggested are made, it might 
very well be eliminated. 

The proi)osed new se<-ti<m 20.") would sjieciflcally exempt uncomi)ensate<I assist- 
ance to a fellow employee in a disciplinary proceeding involving iwssible re- 
moval or sus[)ension from his iwsition. We believe this exception is reasonable 
and favor it. The proiH>se<i new se<-tion, however, would effect no change re- 
.si)ecting it« applicability to judges and officers and employees of the judicial 
branch. It seems to us that it sliould be made clear that such persons are in- 
cluded within the prohibitions. 

Proposed .section 205 would also effect no change respecting the applicability 
thereof to Members of the Congress and Resident Commissioners. Whether 
the particular relationship between such persons and their constituents is such 
to justify allowing them to engage in most of the activities forbidden to others, 
so long as no comi)ensation is received, involves a policy consideration on which 
we express no opinion. Under proposed section 204, the prohibitions against 
such persons practicing in the Court of Claims would continue to apply. The 
existing exceptions concerning retired officers of the armed services and District 
of Columbia National Guard members would be omitted from this proposed 
section, but would be incorporated in proposed new section 206. 

As I have previously stated, proposed section 206(1) constitutes a revision 
and restatement of exceptions applicable to retired members of the Armed 
Forces and members of the District of Columbia National Guard, and is not of 
direct concern to this Commission. However, we favor this exemption since 

•Commission personnel may well fall within its provisions. We believe section 
206(2) (A) is too broad. It is unlimited in duration, and what I .shall say 
respecting proposed section 207 shall be equally applicable to section 206. 

The first paragraph of proposed new section 207 would prohibit any former 
«mployee of any agency from knowingly participating in any case or proceeding 
In which the United States is a party or directly or indirectly interested and 
•which involved "any subject matter concerning which he had any responsibility 
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• * *" (luruii; the i)eriod nf his Government employment. Presumably, the term 
"former employee" woukl inc-lude meml)ers as well as the staffs of the various 
agencies. There is some doubt, however, as to whether the phrase "in any 
agency" would include etiiployees of the exectiuve <lepartnients. These employ- 
ees are si)ecifically covered by .sections 10:{ and 104 of H.R. 2157. which are coiii- 
iwrable to section 207 of this bill. We therefore rwominend that propo!3e<l sec- 
tion 207 be clarified in this respect so as to leave no doubt as to the Intended scoiie 
of its application. 

It appears to us that this |)aragraph would bar former members and senior 
staff members of the Interstate Commerce Oominis.siou from ercr representing 
any iier.son on matters concerned with surface tran.»!portation. The dLsqualifica- 
tion applies not only to i«irticular pnx'eedings in which the employee had any 
responsibility, but also to any case or prcM-eetling "involving anji subject tnnttcr 
concerning which he had any responsibility." [Emi>hasls supplied.] In the 
performance of their duties over a periixl of time, former members and staff 
members of the Conuuission. would have been involved, in some way. in every 
aspect of the Commission's work. It Is therefore doubtful whether there would 
be any "subject matter" in the area of surface transixirtation concerning which 
they had not had some re.sitonslbillty. 

Considering that a lawyer, and in some in.«tances a nonlawyer. who has si)ent 
some years as a member or emi)loyee of this Commissicm becomes a si>ecialisr 
in tran.siKirtatioD matters, we believe it readily apparent that this paragraph, as 
I)resently drafted, would iraiwse an excedlngly heavy financial [lenalty uinm 
prior service wltli the Commission. It is our view that the provisions of this 
l)aragraph should go no further than to prohibit any former member or emiilo.vee 
from ai>ix»aring in a representative capacity in conne<'tion with any particular 
matter uiK)n which he acted in an official capacity. 

I'nder the se<-ond piiragraph of this propo.sed section, former members and 
emiiloyees would be prohibited from participating in any case or pro<*e<1ing 
involving any agency of which be was a nieml)er or by whom emi>loye<l for ji 
period of 2 years after the termination of his (Jovernment employment. The 
jir hibition hei-e applies lo any cast* or proceeding "in which the Iluited States is 
a party or directly or indire<-tly interested, and involves an agency in which 
he was employed. • • *" We assume thai the words "in which the rnite<I 
States * * * is directly or indire<-tly interested" are intended to include not 
only the financial interests of the United States Iwt its governmental interests as 
well. If this is true, then this i)aragraph would constitute an absolute bar 
to a former officer or employee appearing before the agency by which he had 
been employed for a iteriod of 2 years after his employment liad cease«l. The 
efTe<'t. as in the ca.se of the first paragraph, w(mld l>e to impose an inordinate 
financial penalty, in most cases resulting in ec(momic hardship, on prior service 
with the Commission. Although the bar is for 2 years only, rather than for- 
ever, nevertheless for that i)eriod of 2 years only jiersons with lndei)endent 
means could afford to accept appointment to, or employment with, the Com- 
mission. 

We believe, therefore, that if the first jjaragraph were to be enacted in its 
present form, and if the second paragraph were to be enacted at all, the effect 
would be to deprive the public of the services of a class of specialists generally 
better qualified than others who have not had the benefit of experience in 
Government service. At the .same time, the efforts of the Government to recruit 
capable iiersounel would very likely be hampered, since it seems clear that many 
qualified prospective employees would be quite reluctant to seek, or to accept. 
Government employment under the postemployment restrictions imiwsed as 
conditions of employment with the Government. Accordingly, we suggest the 
elimination of the second paragraph of this proposed section. 

Proiwsed section 208 is based on present section 4.34 of title 18, which prohibits 
Fetleral officers and employees from transacting business on the Government's 
behalf with any private business enterpri.se in which they have a direct or indirect 
interest. Under the ne^v section, the coverage of the present law would be 
extended to include employees on leave of absence from their private employment 
and employees of Government-ownetl corporations. The present prohibition 
would also be exts-nded to include recommending or advising with respect to any 
such transaction. 

The changes here proposed appear to be desirable, and we are unable to see 
that they would Impede the effective functioning of our Commission. In fact, 
the Interstate Commerce Act already contains provisions prohibiting its members 
and examiners from having an interest in any railroad, motor or water carrier, 
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or other form of transportation. L'nder other provisions of that act, Commis- 
sioners and employees are prohibited from participating in any hearing or 
proceeding in which they may be pecuniarily interested. See 40 U.S.C, sees. 11, 
17(3), and 205(1). 

Proposed section 209, which would be substituted for present section 1914 of 
title 18, would broaden and make m(we uniform existing law forbidding the 
IMiyment or receipt of .salaries from private sources for services i)erformed for 
the Government by Government officers and employees. At present, for example, 
private persons or buslne.ss entities are i>rohibited from supplementing or making 
i-ontriltutions to Government salaries for services performed for the Government. 
Government officials and employees, on the other hand, are prohibited only from 
receiving salaries from private sources. The proiwsed new section would make 
these provisions uniform by providing that the receipt of lumivsum payments, 
which supplement salary although not in and of themselves salary, are also 
forbidden. The prohlbltion.s! in the propo.sed new section would also be made 
expressly applicable to Members of I'ongi-ess, Resident Comuiissloners. and offi- 
cers, agents, and employees of all three branches of the Government. This would 
make its coverage coextensive with firojioscd section 2(XS. 

Now a Member of the t-'ongress is In a different situation from other Govern- 
ment officials. If he is to remain in office he must (•ome up for reele<-tion. The 
proi)osed section covers payments which "In any way s<ii>plements the salary of 
any such a Member." Could this include campaign cuntributlonsV If so, in this 
day of expensive campaigns, .succession in office, for all i)rMctical pun><>se8, would 
by this enactment be conflne<l to those of great wealth. (>f course you would 
have no such Intention. 

Projwsed section 21.S is derived from present se<'tion 216 empowering the 
President to declare void an.v <-ontract or agr<H-ment entered into in violation 
of its terms. Under tlie proiM>sed new se<"tlon, the President or, under such 
regulations as lie ma.v prescribe, the head nf the agenc.v involved, would be 
authorized to void or rescind transactions, agreements, or benefits entered into 
or obtained In violation of the briberj-, graft, or c<mfllcts-of-lnterest laws. In 
addition, the Government would he entitled to re<'over the amount expended or 
the thing transferred or delivpre<l on its Ix-hnlf, or the i-easonable value thereof. 

We are in complete accord with the princii>le here Involved. It is our view, 
however, that it would l)e more desirable to provide that such action may be 
taken b.v tlie particular deimrtment or agency. Ordinarily, they would he closer 
to the situation and therefore in a l>etter position than the President to deter- 
mine whether such action would best .serve llie imblic interest- Furthermore, 
an independent agenc.v such as the Interstate Commerce Commission does not 
fun<-tion under the direction of the President. 

With resiHJct to the overall aims anil purposes of II.R. 21.">t(. we feel that it 
would have a salutjiry effect (m all jihases of Government activity. Therefore, 
except as I have otherwise stated with resi»ei-t to jMirticiilar provisions, the 
Conunlssion has no objection to its enactment. 

The express puri>o«e of II.R. 2157 is to implement the criminal laws relating 
ing to bribery, graft, and conflict of interest in Government employment and 
to promote ethics in Government. In .short the bill would establish a code of 
official con(lu<-t for Government officers and employees b.v adding a new title 
II at the end of the Adinini.stratlve Pr<K-edure Act. 

Sections 101 and 102 of jtroposed title II rpf<"r to the "executive branch" and 
to officers and employees "in the exe<'Utive branch", respectively. If it is in- 
tended that II.R. 2157 a])ply to members and employees of independent com- 
missions we suggest that more comprehensive terms be usetl. The comments 
that now follow are on the assum)>tion tliis is contemplated. 

f^onduct which would constitute "improper conduct for any officer or employee 
in the executive brancli of the Government" is deflne<l in .section 102(a) (1) as 
the acceptance, directly or indirectly, of any gift, favor, or .service from an.v 
person outside the Government with whom lie transacts business on behalf of 
the United States or whose Interests may lie substantially affected by his per- 
formance of official duty. This broad definition raises a (juestion as to whether 
the Congress intends to prohibit, as improper, the acceptance of minor amenitie.s. 
We, at the Interstate Commerce Commission, have no objection if Congress 
desires to prohibit the acceptance, for example, of a modest lunch or a souvenir 
ashtray.    If. on the other hand, the Congress does not wish to make the pro- 
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• • wu V 4 BHHlifliiition prohibiting as im- 
-,,i.wnn»t>iii ){ift, favor or service.    For 

j'^'"' •   ^^^^^''ISjr'N^i.^^"***!* Kwstatement of Ethical Principle* 

,j^ ii^mliiiiiiii should not accept any loans or 
. ^^^'^>^^ ;i«'«»J«i* *MWe»'t to regulation by the Conimis- 
^•'""'^ :ii(«««t in a matter pending before the Com- 

Hi; 

v>ki^«> Dw^o** U»«> Commission. They should not accept 
'"*'      >,«*««»•''.'' which is unwarranted by the personal 

^  xii (•*••»'<*>>•*' many persons po.s.sessing sjiecialtzed knowl- 
4v "!!>>*•.«.'«• whU'h is limited to a relatively small segment of 

•^ .l"^>ai UCJia>(->  "' t**!* bill would label it improper con- 
-^^ *• "*•    •       jn^\.*«t*>v»'<' of the Government "to discuss or consider his 

_^^^,jj  .?^   Jfcvv   ^^*|j.. ,,;,. ,ieseribed person outside the Government.    The 
*v    ^'^.'*>'°",*^*),(,j^ would be to prohibit such officers and employees from 

•^  X  ^J*" ^li^^iv iMters of employment with carriers, shippers, or any law 
•N^Sv^* **^^^   ^.rt^tioii matters since their "interests may be substantially 
"•'^    ^"^!!^**is«''»wrVi>rniaii<v of ()lli<iiil duty."   An additional effect arising from 

, Vvvw V ""^Jl^ht »fll be the creation of a serious handicap to the effective 
'*'*•  ""^^^[^ i(l<r iHiI'lIc service of persons i)ossessing specialized knowle<lge or 
y^^i»^»«      |.„„rt. ihiit a very real iiroblem may ari.se in the way of a conflict 

••^iH***^   'V* „ l„.n ,1  (Joverniiient emiiloyee negotiates for private employment. 
'**  ***!Sa r>\vm'"''"''' 'h<''"<'f"''C' 'ii"t tlii* provision in the bill be amended to 
** *^"w>tt iJoverniueiit employees refrain from transacting business on behalf 
*'*1»I*V»lt*Hl"siat»'s with persons outside the Government with whom they are 

'* '** ..    _ ^..- ^tmtlitvmpn^     This i.s the nittironch wrtiich has been taken nt '"T jj„jj f„r employment.   This is the approach which has been taken at the 
"il^iul.sslon.    paragraph 5 of our Restatement of Ethical Principles reads as 

••If a member or employee of the Commission entertains a proposal for future 
•»nii>lovuient by any person subject to regulation by the Commission, such 
111 •mlH>r or employee should refrain from particii>ating in the de<nsion of any 
iiiaiier in whicli such i>ers<m is known to have a direct or substantial interest, 
iHilh during such negotiations and, if such employment is accepted until he 
Hevera his connection with the Commission." 

We are in complete agreement with the obvious purpose of section 102(a) (3) 
which makes it improper conduct for any officer or employee "to become unduly 
involved, through frequent or expensive soc'ial engagements with" the de- 
scribe<l persons outside the Government. We do believe, however, that it should 
be made clear that this is not intended to prohibit, between friends, the recip- 
ro<^al hospitality which constitutes the only basis upon which a gentleman will 
allow himself to be entertained. Accordingl.v, we would suggest that this clause 
be phrased in such terms that the test would be entertainment or hospitality 
unwarranted by the personal relationship between parties. 

Under the provisions of section 102(e) an officer or emjiloyee would be pro- 
hibite<l from participating in certain activities on behalf of the United States 
when those activities "affect chiefly a jierson" by whom he has been employed 
or with whom he has had any economic intere.st within the preceding 2 years. 
The clause "which affects chiefly a person" sharply limits the scope of this 
provision and would thus not constitute an impediment to the effective func- 
tioning of the Interstate Commerce Commission. There may be other areas 
however in which such a prohibition might prefflude the United States, espe- 
cially in time of an euiergency. from utilizing the services of some person or 
persons with unique knowledge or skills. 

We believe that section 102(f), which makes it improper conduct for any 
officer or employee "to fail to conduct his personal and official affairs so that 
no reasonable suspicion or appearance of the violation of subsections (a) through 
(e) of this section can arise" are es.sentially .superfluous in view of the other 
provisions of section 102. More importantly, however, is the fact that, when 
read with section 107(a) (1), mere suspicion or appearance of a violation would 
become a basis for the dismissal of a Government officer or employee. We strong- 
ly tirge the deletion of subsection (f) of section 102. 

The provisions of sections ]0,S and 104 of this bill are, in substance, compara- 
ble to those in section 207 of H.R. 2156. My observations respecting section 207 
are, therefore, equally applicable to sections 103 and 104, and I shall not con- 
sume the subcommittee's time by repeating them. 
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Section 105 would Impose on persons outside the Government standards of 
conduct corollary to those prescribed for Government officers and emi>loyee8 in 
sections 102, 103, and 104, and my comments on those sections would apply also 
to the corresiwnding provisions of this section. Again, therefore. In the interest 
of conserving time, I shall not repeat those observations. 

Section 106 would make It Improper conduct for any party or his representa- 
tive to consult with, ad\ise, or make any written or oral presentation to any 
agency member or employee concerning any question of law or fact involved 
in any contested agency proceeding which has been designated for bearing, ex- 
cept upon notice and opportunity for all parties to participate. We certainly 
agree that it is improper for any party or his representative to make ex parte 
representations concerning the merits of a pro<'eedlng requlretl to be determined 
upon evidence received in a hearing—either to hearing examiners or to agency 
members and those employees who assist in the final determination of such 
proceedings. Caution must be exercised, however, in adopting latiguage pro- 
scribing such conduct, since it might otherwise lead to undesirable and unin- 
tended results. The prohibition in section 106, for example, would be applica- 
ble to such communications addressed to any employee of the Commission. 
Since there are some procee<lings in which the Commission Is represented by 
attorneys, we feel that in such cases the parties and their representatives should 
be free to discuss with such Commission attorneys and investigators the handling 
of these cases. 

Since the provi.slons of H.R. 2157 would become a part of the -Administra- 
tive Procedure Act, it is assumed that the term "agency proceeding" as used 
in section 106 would be given the meaning set forth in section 2(g) of that 
act, as including both adjudication and rulemaking. We feel that -this is too 
broad, and strongly urge that the prohibition be made applicable only to pro- 
ceedings in which the agency's decision is required by law to be based .solely 
upon the evidence received in a hearing. The effect of this change would be 
to exclude cases of rulemaking in which the Congress has not require<I rules, 
such as motor carrier safety rales, to be based solely upon evidence received 
at a hearing. This is Important since the Commission would remain free to 
obtain information from any source in promulgating such rules, which are truly 
legislative in character, without being so judicialized as to cut off valuable 
sources of information. 

I have no particular observations to make with respect to section 107(a) which 
provides administrative sanctions for violations of sections 102 through 106, 
except that my comments on section 218 of H.R. 2156 would be equally applica- 
ble to paragraph (5) of this section respecting the cancellation of agreements 
or benefits procureid as a result of Improper conduct. We are also not inclined 
to agree with the provision of subsection (b) requiring publication of find- 
ings In the Federal Register. It is our view that the Federal Register should 
be reserved, Insofar as possible, for matters of general applicability and effect. 

While, as I have stated, we are in general acconl with the overall aims and 
purposes of these measures, we are unable, for the reasons I have given, to 
recommend enactment of B.R. 2157 in its present form. 

This bill would add four new subsections to present section 284 of title 18, 
which forbids former Federal employees from prosecuting, for a period of 2 years 
following the termination of their Government employment, any claim against the 
United States involving any subject matter directly connected with their former 
employment. Proposed new subsections (b) and (c) would broaden this pro- 
hibition considerably. 

Under subsection (b), persons and "concerns" would be preclude<l from hiring 
former Federal employees who had within a 2-year period prior to the termination 
of their Government service, dealt with a claim against the Government by the 
prospective employer or with such employer's business. This provision is broader 
than the present law in that it would bar the hiring of such former employee in 
any capacity whatsoever, and would include the "offer or promise" of employ- 
ment. In addition, the proposed new provision would apply to employees ot 
"the Federal Government" which is much broader than the present prohibition 
against employees "In any agency." In this connection we suggest, if the bill 
is favorably considered, that all subsections be made consistent in this respect 
either by amending present section 284, or by changing the provisions of H.R. 
7556.    It is also not entirely clear what is intended by the use of the word 
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"oonrprn" in the bill. It is not defined, nnd could mean groups or associations 
as well as corporations and partnerships. We suKgost that this uncertainty be 
removed either by defining the term "concern" or by employing different phrase- 
ology. 

VVe also have some difficulty with the llrst proviso of subsection (b) excepting 
minor ministerial dealings from the prohibition, since the phrase "dealt with 
the claim" is subject to some question. There are, for example, circumstances 
in which individuals have responsibilities relating to procedure, and on which 
they may be said to have "dealt with" a claim, but which could not be said 
to be ministerial in nature. We suggest, therefore, that this subsection be 
changed to provide that the prohibition shall apply to one who is Involved, other 
than in a clerical or ministerial capacity, in the rendering of a decision on the 
merits in connection with such claim or transaction. 

The second proviso of subsection (b), excepts regulations or orders of "gen- 
eral ai)i)lication." Under this language, the question arises as to whether, for 
example, orders relating to the rates of a particular carrier would be included 
within the prohibition. We therefore also urge that the bill be clarified in this 
connection. 

Subsection (c) of the bill would prohibit a former Federal employee, for a 
2-year period after the termination of his Government service, from accepting 
or promising to accept employment with any i)erson, concern, or foreign govern- 
ment if. within 2 years prior to his leaving the Government, he bad dealt with a 
claim of such prospective employer against the Unitetl States or with such em- 
ployer's business. Under this subsection an attorney for the Internal Keveinie 
Service might pa.ss on n corporate taxpayer's claim for refund of taxes 2 years 
and 1 month prior to his resignation from the Government. If the claim were 
still iiending at the time of his resignation, it would appear that stibsection 
(c) would not be a bar to the immediate offer or acceptance of employment with 
the taxpayer, or to the attorney's assisting in the prosecution of the taxpayer's 
claim. It appears to us that this is the very type of situation that is the target 
of these legislative proposals. 

A more realistic approach, we believe, would be to prohibit any former em- 
plovce from appearing in a representative cajvicit.v or assisting in connection 
with any particular matter with respect to which he had any responsibility or 
acted In an ofBcial capacity during his Government service. The prohibition 
\\'onld thus run to the subject matter which the forn\er employee would be 
precluded from handling, rather constitute an outright prohibition against em- 
ployment in any capacity whatsoever. 

To rnaice it a crime to accept any sort of employment with the classes of em- 
ployers embraced in subsections (b) and (c) for 2 years could result in the 
imposition of severe economic hardship on former employees, and as I have pre- 
viously stilted would hamper the Government's efforts to re<Tuit capable per- 
sonnel. 

As to subsection (d), we are unaware of the reasons for excepting former 
employment with the Atomic Energy Commission or the Securities and Exchange 
Commission. 

Under the provisions of sub.section (e) penalties ma.v be imposed upon "any 
person who violates subsections (b) and (c) of (his section." The word "per- 
son" is not defined in the bill, and since suKsectlon fb) also applies to any 
"concern." it would seem that the words "or concern'", if defined, should be in- 
serted after the word "i)erson" in line 25 of page 2. 

A technical reading of subsection (e) would require that a person violate both 
subsections (b) and (c) before any penalty could be imposed. Employer and 
employee being separate parties, neither could violate both subsections (h) and 
(c). We suggest, therefore, that the word "and" at the end of line 25 on page 2 
be changed to "or". 

It is ou"" view that the provisions of H.R. 75.56 are overly harsh, and therefore 
recommend against its enactment. 

Plense understand that it is not my intention to he overcritical. Actually the 
more I study the whole problem and consider the results sought to be attained 
the grenter is my appreciation of the efforts of the drafters of the various 
legislative proposals. The comnrehensive studies prepared by the subcommittee 
staff are extremely helpful. All who had a part in the making and ptiblication 
of the studies certainly deserve commendation for a .lob well done. 

Mr. Chairman, that concludes my prepared statement. If there are any ques- 
tions tlie subcommittee may wish to ask. I shall be glad to try to answer them. 
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THTJBSDAY, FEBKUARY 25, 1960 

HOUSE OY REPRESKXTATIVES, 
AxnTRusT SUBCOMMITTEE OF THE 

COMSIITTEE ON THE JuDICIARY, 
Wa.thinffton, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Present: Representatives Celler, Rogers, Holtzman, Donohue, Toll, 
McCulloch, and Meader. 

Also present: Herbert N. Maletz, chief counsel, Keimeth R. Harkins, 
cocounsel, and Richard C. Peet, associate counsel. 

The CHAIRMAX. The committee will come to order. 
Our firet witness this morning is the distinguished General Counsel 

of the Securities and Exchange Commission, Mr. Thomjis G. Meeker. 
Mr. Meeker, we will be glad to hear from you. 

STATEMENT OF THOMAS G. MEEKER, GENEKAL COUNSEL. SECU- 
RITIES AND EXCHANGE COMMISSION; ACCOMPANIED BY IRVING 
M. POLLACK, ASSISTANT GENERAL COUNSEL 

Mr. MEEKER. Thank you, Mr. Chairman, and members of the sub- 
committee. I am Thomas G. Meeker. General Counsel of the Securi- 
ties and Exchange Commission. I am pleased to appear here to<lay 
to oJfei- my comments on behalf of the Commission on three bills now 
under consideration by this subcommittee: H.R. iil56, which amends 
chapter 11 of title 18, United States Code; H.R. 2157, which would 
create a title II of the Administrative Procedure Act; and H. R. 7r)56, 
which would amend section 284 of title 18, United States Code, all of 
which generally deal with conflicts of interest of Government em- 
ployees. In pi-eparing my comments on these bills, I have been 
greatly aided by having access to the detailed staff reports submitted 
to this subcommittee when similar legislation was under consideration 
iu 1958. 

Now the Securitie.s and Exchange Commission was one of the first 
governmental agencies to recognize the importance of e.stablishing 
the highest standards of integrity and impartiality of administrative 
agencies. In 1953 it codified standards of conduct which it had previ- 
ously prescribed and promulgated comprehensive standards, rules of 
conduct for membere and employees, and former membei-s and em- 
ployees, and in 1958 further pi-omulgated canons of etliics for mem- 
ber of the (Commission. 

211 
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I might, say incidentally, Mr. Chairman, that at various points in 
the Stan report which this subcommittee published December 8, 1958, 
there are references to these rules of conduct which I have just referred 
to, and particularly page 37 of that staff report. 

For the convenience of the subcommittee, I will offer for the record 
a copy of tliese rules and canons, and iusk, Mr. (^'liairman, that they be 
made a part of the record. 

The CiiAiKMAX. You may have that permission. 
Mr. MEEKER. Thank you, sir. 
(Tlie document referred to is as follows:) 

CANO.NB OF ETHICS FOB MEMBEBB OF THE SECCKITIES AND EXCHANGE CoMUisBioif 

PREAMBLE 

Members of the Se<-urities and ExcluinEe t'ommission are entrusted by various 
enactiiient.s of the Congress with r)"«ers and duties of great social and economic 
siKulficance to the .\merlcan iieople. It is their task to regulate varied aspects 
of the Auierli'an economy, within the limits i»rescril>e<l l>y Congress, to Insure 
that our private enterprise syslem serves the welfare of all citizen-s. Their 
success in this endeavor is a bulwark against iMissible abuses and injustice 
which, if left unche<-ked, might jeoi>ardii!e tlie strengtli of our economic insti- 
tutions. 

It is imperative that tlie members of this agency continue to conduct them- 
selves in their official and personal relationshii)s in a manner which commands 
the respe<'t and eontidence of their fellow citizens. Members of the Commission 
should continue to be mindful of. and strictly abide by, the standards of i)er- 
sonal conduct set forth in its regulation regarding conduct of members and 
employees and former members and employees of the Commission most of which 
has l)oen in effect for many years, and which was codifle<l in substantially its 
present form in VXhi. Rule 1 of said regulation enunciates a general stjitemeut 
of i)olicy as follows: 

"It is deemed contrary to Commission policy for a member or employee of the 
Commission to— 

"(a) engage, directly or indirectly, in any per.sonal business transaction 
or private arrangement for i)ersonal profit which accrues from or is based 
upon his official position or authority or upon confidential information 
which he gains by reason of such position or authority ; 

"(b) accept, directly or indirectly, any valuable gift, favor, or service 
from any person with whom he transacts business on behalf of the United 
States; 

"(c) discuss or entertain projwsals for future employment by any person 
outside the Government with whom he is transacting business on behalf of 
the United States: 

"(d) divulge confidential commercial or economic information to any un- 
authoiizcd person, or release any such information in advance of authori- 
zation for its release: 

"(e) become unduly involve*!, through frequent or expensive social en- 
gagements or otherwise, with any person outside the Government with 
whom he transacts business on behalf of the United States: or 

"(f)  act in any official matter with respe<"t to which there exists a per- 
sonal interest incompatible with an unbiased exercise of official judgment: 

"(g)  fail  reasonably to restrict his perscmal business aflfairs so as to 
avoid conflicts of Interest with his official duties." 

In addition to the continued observance of these foregoing principles of per- 
sonal conduct, it is fitting and proi)er for the members of the Commission to 
restate and resubscribe to the standards of c<mduct applicable to its executive, 
legislative, and Judicial responsibilities. 

1. ConnMutional obligations 
The members of the Securities and Exchange Commission have undertaken 

in their oaths of office to supi>ort the Federal Constitution. Insofar as the 
enactments of the Congress impose executive duties upon the members, they 
must faithfully execute the laws which they are charged with administering. 
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Members shall also carefully guard against any infringement of the constitu- 
tional rights, privileges, or immunities of those who are subject to regulation 
by the agency. 

2. Statutory obligations 
In administering the law, members of the Securities and Exchange Commis- 

sion should vigorously enforce compliance with the law by all i>erson8 affected 
thereby. In the exercise of the rulemakiug jKiwers delegated the agency by the 
Congress, members should always be concerned that the rulemaking power be 
confined to the proper limits of the law and be consistent with the intent of the 
Congress. In the exercise of their judicial functions, members shall honestly, 
fairly, and iniitartially determine the rights of all persons under the law. 

S. Personal conduct 
Appointment to the office of the Commissioner of the Securities and Exchange 

Commissicm is a high honor and re<juires that the conduct of a member, not only 
In the iHjrformance of the duties of his office but also in his everyday life, should 
be "beyond reproach." 

j}. Relationship toith other members 
Each member should recognize that his con.science and those of other mem- 

bers are distinct entities and that differing shades of opinion should be antlci- 
pate<l. The free expression of opinion is a safeguard against the domination of 
the agency by less tlian a majority, and is a liey.stone of the commission type of 
administration. However, a member should never permit his jiersonal opinion 
so to conflict with the opinion of another member as to develoj) animosity or un- 
friendliness in tlie agency. Every effort should be nmde to promote solidarity 
of conclusion. Unless there are differences of opinion leased on fundamental 
princii)le, dissenting opinions are to be discouraged. 

J. Maintemmce of independence 
ITie Securities and Exchange Commission has been establi.she<l to administer 

laws enacted by the Congress. Its members are apix)inted by the President by 
and with the advi<-e and con.sent of the Senate to serve terms as providetl by 
law. However, under the law, this is an independent agency, and in ijerform- 
ing their duties, members should exhibit a spirit of Arm independence and reject 
any effort by representatives of the executive or legrislative branches of the 
Government to affect their independent determination of any matter being con- 
sidered by the agency. A member .should not be .swayed by jmrtisan demands, 
public clamor, or considerations of i)ersonal i)opularity or notoriety; so also he 
should be above fear of unjust criticism by anyone. 

C. Kcluliotishii) with pcrsonx xHbjrrt to ai/cncji reyulation 
In all matters before him, a member should administer the law without regard 

to any personality involved. His attention should be directed only to the issuea 
Members should not become indebted in any way to persons who are or may 
become subject to their jurisdiction. No member should accept the loan of 
anything of value or accept presents or favors from persons who are regulated 
or who represent those who are regulated. In i)erforming their judicial func- 
tions, members should avoid discussion of a matter with any person outside the 
agency while that matter is pending. In the r>erformance of their rulemaking 
and administrative function.s, a member has a duty to solicit the views of inter- 
ested i)ersons. Care must he taken by a member In his relationship with persons 
outside of the agency to separate the judicial and the rulemaking functions 
and to observe the liberties of discussion respectively appropriate. Insofar as 
It is con.sistent with the dignity of his official position, he should maintain such 
contact with the i)er.sons wh(> may be affected l^ his rulemaking ftmctions. as is 
necessary for him fully to understand their problems, but he should not accept 
unreasonable or lavish hospitality in so doing. 

7. Qualification to participate in particular matters 
The question of qualification of an individual member to vote or participate 

in a particular matter rests with that individual member. Each member should 
weigh carefully the question of his qnaliflcation with respect to any matter 
wherein he or any relatives or former business associates or clients are Involved. 
He should disqualify himself in the event he obtained knowledge prior to becom- 
ing a member of the facts at iissue before him in a quasi-judicial proceeding, 
or in other types of proceeding in any matter involving parties in whom he has 
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any Interest or relationship directly or indirectly. If an interested person 
sugKests that a member should tlisqualify himself In a particular matter l)ecau.se 
of bias or prejudice, the member shall be the judge of his own qualiflcation. 
8. Impressionx of influence 

A member should not, by his condui;t, jwrniit the impression to prevail that 
any person may unduly influence lilm, that any i)erson unduly enjoys his favor, 
or that he is unduly affected in any way by the ranlc, position, prestige, or 
affluence of any person. 
9. Ex parte communicationn 

Matters of a quasi-judicial nature should be deterniine<l by a memlier solely 
upon the record made in the proceediuR and the arguments of the parties or their 
counsel projierly made in the regular course of such i)r<K'ee<linK. All comniunloa- 
tlons by parties or their counsel to a member in a quasi-judicial proi-eeding 
which are intende<l or calculated to influence action by the member .should at 
once be made known by him to all parties concerned. A member should not at 
any time permit ex parte interviews, arguments, or communications designed to 
influence his action in such a matter. 
10. Agency opinions 

Members should take care that agency opinions state the reasons for the 
action taken and contain a clear showing that no serious argument of counsel 
has been disregarded or overlooked. In such manner, a member shows a full 
understanding of tlio matter before him, avoids the suspicion of arbitrary con- 
clusion, promotes confidence in his intellectual integrity, and may contribute 
some useful precedent to the growth of the law. A member shoidd be guided in 
his decisions by a deep regard for the integrity of the system of law which he 
administers. He should re<'all that he Is not a roiwsltory of arbitrary power, 
but Is acting on behalf of the public under the sanction of the law. 
11. Judicial review 

The C'Ongress has provided for review by the courts of the decisions and orders 
by the Securities and Exchange Comuussioii. Members should recognize that 
their obligation to preserve the sanctity of the laws administered by them re- 
quires that the agency pursue and prosecute vigorously and diligently but at 
the same time fairly and impartially and with dignity all matters which they 
or others take to the courts for judicial review. 
12. Legislative proposals 

Members must recognize that the changing conditions in a volatile ec-ouomy 
may ri>quire that they bring to the attention of the Congress proposals to amend, 
modify, or repeal the laws administered by them. They should urge the Con- 
gress, whenever necessary, to affect such amendment, modification, or repeal 
of particular parts of the statutes which they administer. In any such action 
a member's motivation should be the commonweal and not the particular in- 
terests of any particular group. 
13. Investigations 

The power to investigate carries with it the power to defame and destroy. 
In determining to exercise their investigatory power, members should concern 
themselves only with the facts known to them and the reasonable inferences 
from those facts. A member should never suggest, vote for or participate in an 
inve.stigatlon aimed at a particular individual for reasons of animus, prejudice, 
or vindictlveness. The requirements of the particular case alone should induce 
the exercise of the investigatory power, an<l no iniblic pronounct^ment of the 
pendency of such an investigation should be made in the absence of a reasonable 
su.spicion that the law has been violated or reasonable evidence that the public 
welfare demands it. 
1^. The power to adopt rules 

The Securities and Exchange Commission in exercising its rulemaking power 
performs a legislative function. The delegation of this power by the Congress 
Implies the obligation uiMn the members to adopt rules to effectuate the policies 
of the statute and the intent of the Congress In the interest of all of the people. 
Care should be taken to avoid the adoption of rules which seek to extend the 
agency's power beyond proper statutoi-y lindts. Agency rules should never 
tend to stifle or discourage legitimate business enterpri.se or activities, nor 
should they be interpreted so as unduly and unnecessarily to burden those regu- 
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lated with onerous obligations. On the other hand, the very statutory enact- 
ments evidence the need for regulation, and the necessary rules should be adopted 
or modifications made or rules should be repealed as changing requirements de- 
mand without fear or favor. 
15. Promptness 

Each member should promptly perform the duties with which he is charged 
by the statutes. The agency should evaluate continuously Us practices and 
procedures to assure that it promptly disposes of all matters affecting the rights 
of those regulated. This is particularly desirable in qunsi-judlcial proceedings. 
While avoiding arbitrary action in unreasonably or unjustly forcing matters to 
trial, members should endeavor to hold counsel to a proper appreciation of their 
duties to the public, their clients, and others who are interested. Requests for 
-continuances of matters should be determined in a manner consistent with this 
policy. 
J6. Conduct toward parties and their counsel 

Members should be temperate, attentive, patient, and impartial when hearing 
tlie arguments of parties or their counsel. Members should not condone un- 
professional conduct by attorneys in their representation of parties. The agency 
should continuously assure that its staff follows the same principles in their 
relationships with parties and counsel. 
n. Business promotions 

A member must not engage in any other business, employment, or vocation 
while in office, nor may he ever use the power of his office or the influence 
of his name to promote the business interests of others. 
18. Fiduciary relationships 

A member should avoid serving as a fiduciary if it would interfere or seem 
to interfere witli the proper performance of his duties, or if the interests of those 
represented require investments in enterprises which are involved in questions 
to be determined by him. Such relationships would include trustees, executors, 
•corporate directors, and the like. 
19. Agency organization 

Members and particularly the Chairman of the agency should scrutinize con- 
tinuously the internal organization of the agency in order to assure that such 
organization handles all matters before it efficiently and exi)edltiously, while 
recognizing that changing times bring changing emphasis in the administration 
of the laws. 

SECTION  701: CONDDCT REGULATION 

701.01 Authority. This Conduct Regulation, as amended, was approved by 
the Commission on November 2, 19.5G. It was signed by Orval 1J. DuBois, Secre- 
tar.v of the Commission, and became effective immediately with resjiect to mem- 
bers and employees having actual knowle<lge of the Regulation. 

701.02 Purpose. The Se<nirities and Kxohange Commission is adopting a 
comprehensive regulation to restate the ethical principles whicli it believes 
should govern and have governed the conduct of members and employees and 
former members and employees of the Commission. The regulation includes a 
general statement of policy following essentially language used by a Subcom- 
mittee of the Senate Committee on I^abor and I'ublic Welfare in its reiJort on 
Ktbii-al Standards in Government, and in the related bill, S. 2293, K2nd Cong., 
1st Sess., 1951. The regulation also deals more si>e<'iflcally with limitatitms on 
outside or private employment, securities transactions, disclosure to sui>eriors of 
personal interests which might conflict with official duties, negotiation for pri- 
vate employment by persons interested in matters pending before the CommLs- 
sion, and practice before the Commission by former members and employees of 
the Commission. 

The more specific regulations are largely a revision of existing rules .set forth 
in memoranda of instructions which have been issncfl to the staff from time to 
time, and previously published opinions concerning the propriety of practice by 
former employees. Among other things, the revision makes clear that the sub- 
stantive rules apply to members of the Commission as well as employees. Some 
of the rules (particularly Rules 4 and 5) contain procedural provisions for 
reference of questions arising under the rules by an employee to his superior. 
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While thp Commissioners themselves cannot refer such a problem to a superior, 
It is contemplated that. In case of doubt as to the applicability of the substantive 
provtrtons, they will either refrain from participation in the matter .er •will 
re<iuest the advice of their associates, in accordance with past practice. 

rariiftraph A of Rule 6 prohibits without limit of time former members and 
employees from apiieiiring before the Commission in a "particular matter" with 
rcsixH-t to which they had a prior official responsibility or specific knowledge. 
Tills rule is intended to be declaratory of the practice which the Commission 
has applied in the advisory rulings that have been rendere<l from time to time 
ill the past concerning the propriety of specific appearances by former members 
and employees. In attempting to state the rule in concrete terms, it Is recog- 
nUtHl that the concept of what constitutes a "particular matter" will reipiire 
Interpretaticm. In rendering such interpretations the basic [K)licy wmsidera- 
ttoii underlying the rule will require consideration of whether the appearance in 
question will Involve an unethiciil conflict with ijrior oflSoial respoiu<ibilities. 

Following is an illustration of the way the Commission beleves Rule 6 A 
Hhoiild be interpreted. An accountant on the Commission's staff has had oc- 
casion to deal officially with a registration statement or annual report ff)r a 
particular company and after leaving the Commission joins an accounting firm 
whi<'h does accounting work for that company. In the absence of unusual cir- 
cumstances, such an accountant would not be barred from doing accounting work 
In connection with future registration statements or annual reports for the 
same company. If, however, the accountant's official resiKinslbllities had in- 
volved an investigation or accounting controversy of a continuing character, 
subsefiuent activitlM for the company involved, although pertaining to new fil- 
ings, might be -so related to the continuing investigation or controversy as to 
constitute an appearance in respect to the "particular matter" previously dealt 
with on behalf of the CommLssiim. 

Paragraph B of Rule (! is a new provision which is designed to aid in the ad- 
ministration of the first part of the rule by requiring the filing of reports cover- 
ing all appearances before the Commission during the first two years after 
censing to be a member or employee of the Commission. 

The new regulation suiK>rse<les the previous memorandums on Outside or Pri- 
vate Employment (dated February 14, 1949) and on Employees' Securities 
Transactions (Ofllce Memorandum No. .51-P, dated July 14, ]9.")0) and the state- 
ment of Commission policy on negotiation for private etni)loyment, as set forth 
in the minute of June 14, 1939. Rule 6 is intended to be the primary provi- 
sion governing practice before the Commission by former members and em- 
ployees and to make more si)ecific and implement the principles enunciated in the 
statement of the Commission on that subject contained in Securities Act Relea.se 
No. 1701 and in the opinion of general counsel contained in Se<'urities Act Re- 
lease No. 1934. However, the new regulation df>es not repeal the more general 
provision of Rule 11(e) of the Rules of Practice relating to denial of the privi- 
lege of practicing before the Commission for unethical or improper professional 
conduct, on which Releases 1761 and 1934 were based. 

The Commission deems this regulation to be included within the exception to 
Section 4(a) of the Administrative Procedure Act applicable, among other 
things, to "general statements of policy, rules of agency organization, procedure 
or practice," and deems notice and public procedures of the character specified 
In that section to be unnecessary. The Commission, of course, is open to sug- 
gestions with respect to the scope and content of the regulation, whether re- 
ceived before or after its effective date. 

701.03 Rule 1. Ocneral Statement of Policy. It Is deemed contrary to Com- 
mission policy for a member or employee of the Commssion to: 

A. engage, directly or Indirectly, in any personal business transaction or 
private arrangement for personal profit which accrues from or is ba.sed 
upon his official position or authority or upon confidential information which 
he gains by reason of such position or authority;' 

' Members of the Cnmmlsslon are Bnbject also to the following probtbltton in Section 
4(a) of the SecurltleB Exchance Act of 19S4 : 

"• • • No commissioner shall engage In any other business, vocation, or emplo.vment 
than that of servlnu as commissioner, nor shall any commissioner participate, directly or 
Indirectly. In any stock-market operations or transactions of a character subject to regula- 
tion by the Commission pursuant to this title •   •   •" 

Det.iUed provisions regarding outside or private employment and transactions In securi- 
ties and commodities are set forth In Rules 2 and 3. Further provisions regarding use and 
disclosure of coofldentlal Information are set forth In paragraph D of this rule and In the 
note appended thereto. 
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B. accept, directly or Indirectly, any valuable gift, favor, or service from 
•  -any person witli wJbom he.transacts:business ou betialf of tbe United States; 

C. discuss or entertain proposU for future employment by any person out- 
side the Government with whom he is transacting business on behalf of the 
United States;' 

D. divulge confidential commercial or economic information to any un- 
authorized person, or release any such Information in advance of author- 
ization for its release;' 

B. become tinduly involved, through frequent or expensive social engage- 
ments or otherwise, with any person outside the Government with whom 
he transacts business on behalf of the United States; or 

F. act in any official matter with respect to which there exists a personal 
interest incompatible witli an unbiased exercise of official judgment.' 

G. fall reasonably to restrict his personal business affairs so as to avoid 
conflicts of Interest with his official duties. 

701.04    Rule 2.    Outside or Private Employment. 
A. No member or emiiloyee shall permit his name to be associated in any way 

with any legal, accounting, or other professional firm or office.' 
B. No employee shall have any outside or private employment or affiliation 

with any firm or organization Incompatible with concurrent employment by 
the Commission. This applies particularly to employment or association with 
any registered broker, dealer, public utility holding company. Investment com- 
pany or investment adviser or directly or indirectly related to the Issuance, 
sale, or purchase of securities. It applies also to any legal, accounting, or 
engineering work for compensation involving matters in which the Federal 
Government or any State, Territorial, or municipal authority may be slgnfi- 
cantly interestetl. 

C. No employee shall accept or i)erform any outside or private employment 
which interferes with the efficient iwrformance of his official duties. An em- 
ployee who Intends to perform services for compensation or engage In any 
business shall report his intention to do so to the Director of Personnel prior 
to such acceptance or performance. 

D. No employee shall accept or perform any outside or private employment 
specifically prohibited to Federal employees by statutes or Executive order. For 
example: 

(1) 18 United States Code, section 283, provides, among other things, 
that Federal employees are prohibited from acting as agent or attorney in 
prosecuting any claim against the United States or from aiding or assisting 
in any way, except as otherwise permitted in the discharge of official 
duties. In the prosecution or support of any such claims, or fi'om receiving 
any gratuity, or any share of an interest In any claim from any claimant 
against the United States. 

(2) 18 United States Code, section 281, provides, among other things, 
that Federal employees are prohibited from directly or indirectly receiving 
or agreeing to receive any compensation whatever for services rendered or 
to be rendered to any person In relation to any matter in which the United 
States Is a party or directly or Indirectly Interested. 

(3) 5 United States Code, section 58, provides that unless otherwise spe- 
cifically authorized by law, no money appropriated by any act shall be 
available for payment to any person receiving more than one salary when 
the combined amount of said salaries exceeds the sum of $2,000 per annum. 

(4) Executive Order No. 9 of January 17, 1873, prohibits, subject to 
exceptions. Federal employees from accepting or holding office under a State, 
Territorial, County, or municipal authority. 

• Detailed provisions regarding negotiation for future employment are set forth In Rule 6. 
•The policy  regarding confidential Information stated in paragraphs A and D of this 

rule Is Intended to cover cases where, apart from specific prohibitions In any statute or 
other rule, the disclosure or use of such Information would be unethical. Detailed prohi- 
bitions regarding disclosure or use of confidential Information are set forth In Rule 122 
under the SecurUles Act of 19.33; Section 24(c) and Rule X-4 under the Securities Ex- 
change .^ct of 19.34 : Section 22(a) and Rule U-104 under the Public Utility Holding Com- 
pany Act of 1935; Section 45(a) and Rule N-45A-1 under the Investment Company Act 
of 1940 ; and Section 210(b) under the Investment Advisers Act of 1940. 

«Rtile 4 provides a procedure for relieving employees from assignments In certain cases. 
Including those covered by paragraph F of Rule 1. 

• With respect to members, this paragraph supplements the statutory prohibition of out- 
side employment contained in Section 4(a) of the Securities Exchange Act, quoted In 
footnote 1. The remaining provisions of this rule are not made applicable to members In 
view of the provisions of Section 4(a). 
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E. No employee shall appear In court or on a brief in a representative capacity 
<With or without coniiiensation) or otherwise accept or perform legal, account- 
ing, or engineering work for compensation unless specifically authorized by the 
Oomhiisslon. Itequests for such authorization shall be submitted to the division 
or office head or regional administrator concerned, together with all pertinent 
facts regarding the projKJsed employment, such as the name of the employer, 
the nature of the work to be performed, and its estimated duration. Division 
and other office heads and regional administrators shall forward all requests, 
together witli their recommendations thereon, to the Director of Personnel for 
presentation to the Commission. 

F. No employee shall publish any article or treatise or deliver any prepared 
speech or address relating to the Commission or the statutes and rules that it 
administers without having obtained clearance from the Commission. The pro- 
jio.sed iiulilientinn or speech will be examined to determine whetiier it contains 
confidential information or whether there is any reason why the publication or 
delivery of the employee's private views on the subje<;t matter would be otherwise 
inappropriate. Clearance for publication or delivery will not involve adoption of 
or concurrence in the views expressed, and any such publication or speech shall 
include at an appropriate place by way of footnote or otherwise the following 
disclaimer of responsibllit.v: 

"The Securities and Exchange Commission, as a matter of ijolicy, disclaims 
responsibility for any private publicatiim by any of its employees. The views 
expressed herein are those of the author and do not necessarily reflect the 
views of the Commission or of the author's colleagues upon the staff of the 
Commission." 

G. No employee shall hold office in or be a director of any company which 
has public security holders, except not for i)roflt corporations, .savings and 
loan a.ssociations, and similar institutions, whoso securities are exempted imder 
Section 3(a) (4) or 3(a) (.5) of the Securities Act of 1933. 

701.05   Rule 3.   Securities TratviactionJi. 
A. This rule applies to all tran.snctions effected by or on behalf of a member 

or euii)loyee. Members and employees are considered to have sufficient interest 
in the security and conmiodity tran.sactions of their husbands or wives so that 
such transactions must be reported and are subject to all the terms of this 
rule. 

B. No member or employee shall effect or cause to be effected any transaction 
in a security except for bona fide investment purimses. Unless otherwise deter- 
niine<i by the Couunission for cause shown, any purchase which is held for less 
than one year will be presumed not to be for investment purposes. Any employee 
who believes the application of this paragraph will result in undue hardship In 
a particular case may make written application to the Commission (through 
the Branch of Personnel, attention of Director of Personnel) setting out In 
detail the reasons for his belief and requesting a waiver. 

C. No member or employee shall effect any purchase or sale of a future con- 
tract for any commodity without the prior approval of the Conunlssion. 

D. No meml)er or employee shall carry securities on margin; nor shall any 
member or employee borrow funds or securities with or without collateral for 
the purpose of purchasing or carrying securities or commodities with the pro- 
cee<ls unless prior ai)proval of the Commission has been securetl. 

E. No member or employee shall sell a security which he does not own. or 
the sale of which is consunmiated by the delivery of a security borrowed by or 
for such member's or employee's account. 

F. No member or employee shall purchase any security which is the subject 
ef a registration statement filwl under the Securities Act of 1933. or of a letter 
of notification filed under Regulation A, or any other security of the same issuer, 
while such a registration statement or letter of notification is pending or dur- 
ing the fir.«t sixty days after its effective date. 

G. No member or emi)loyee shall purchase se<'urities of (1) any holding com- 
pany registered under Section 5 of the Public I'tility Holding Company Act of 
1935, or any sub.sidiary thereof, or (2) any company if its status under such 
Act or the applicability of any provision of the Act to it is known by the 
employee to be under consideration. 

H. No member or employee shall purchase any securities issued by any in- 
vestment company prinia facie subject to the jurisdiction of the Commission 
under the provisions of the Investment Comiiany Act of 1940. 
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I. No member or employee shall purchase any security which to his knowledge 
is involved in any pending investigation by the Commission or in any pro- 
ceeding before the Commission or to which the Commission is a party. 

J. No member or employee shall purchase any securities of any company 
which is in receivership or which is undergoing reorganization under Section 
77-B or Chapter X of the Bankrutpcy Act. 

K. The restrictions imposed in paragraphs F to J above do not apply to 
the exercise of a privilege to convert or exchange securities; to the exercise of 
rights accruing unconditionally by virtue of ownership of other securities (as 
distinguished from a contingent right to acquire securities not subscribed for 
by others) ; or to the acquisition and exercise of rights in order to round out 
fractional shares. 

L. Members and employees shall report every transaction in any security or 
commodity within five business days. (Reports submitted by employees in field 
offices must be placed in the mails within five days of the date of each transac- 
tion.) Other changes in holdings resulting from inheritance or from reclassifl- 
cations, gifts, stock dividends or split-ups, for example, shall be reported 
promptly. These reports shall be prepared on the official form provided for this 
purpose, copies of which may be procured from the Branch of Personnel (Form 
SE-P-3, revised). These reports shall be transmitted to the Director of Per- 
aonnel.   The envelojie should be marked "Confidential—Securities Transactions." 

M. At the time of taking the Oath of Office a new member or emijloyee shall 
fill in the information required on Form SE-P-4. revised, relating to securities 
owned by him or his spouse or any trust or estate of which he is a trustee or 
other fiduciary or beneticiary, and relating to accounts with securities firms, and 
relatives who are partners or officers of securities firms, investment companies, 
investment advisers, or public utilities. 

N. This rule does not apply to personal notes, individual real-estate mort- 
gages. United States Uovernmcnt securities, and securities issued by building 
and loan associations or co-operatives. 

O. (revised April 1, lt>5!>). Any member or employee who is a trustee or other 
fiduciary or a beneficiary of a trust or estate holding securities not exempted by 
paragraph N of Rule 3 shall report the existence and nature of such trust or 
estate to the Director of Personnel. The transactions of such trust or estate 
shall be subject to all the provisions of Rule S except in situations wliere the 
member or employee is solely a beneficiary and has no power to control, and 
does not In fact control or advise with rest)ect to, the investments of the trust 
or estate, and except to the extent that the Commission shall otherwise direct in 
view of the circumstances of the particular ease. 

.06 Rule 4- Action in Cases of Personal Interest. Any employee as- 
signed to work on any application, filing, or matter of a company in which he 
then owns any securities or has any personal interest or with which he has 
been employed or associated in the past shall immediately advise the division 
director or other office head or regional administrator of the fact. Division 
directors, other office heads and regional administrators are authorized to direct 
the reporting employee to continue with the a.^signment in question where this 
appears In the interest of the Government, taking Into account (a) the policy 
stated In Rule 1 F and G. (b) the general dpsirability of avoiding situations 
that require a question of conflict of interest to be resolved, (c) the extent the 
employee's activities will be supervised, and (d) the difficulty of assigning the 
matter to some other employee. Where the employee In question is not relieved 
of the as.slgnraent, his written report concerning the nature of his Interest shall 
be forwarded to the Director of Personnel with a notation that he has been di- 
rected to continue the assignment together with such expl.nnatlon, if any ns may 
seem appropriate. In the event that a division director or other office head or 
regional administrator deems that he has, himself, such personal Interest in a 
transaction as may rnl.se a question as to his dlsinterestednes.s, he may delegate 
his responsibility in the matter to a subordinate, but In that event shall snbmit 
a brief memorandum of the circumstances to the Director of Personnel. 

701.07    Rule 5.   Negotiation for Private Emploi/ment. 
A. The provisions of Rule 1 C are deemed to preclude negotiation for private 

employment by an employee who is immediately engaged in representing the 
Commission In any matter in which the prospective employer is opposing counsel 
or person chiefly affected. With the approval of his superior or the Commis- 
sion an employee may be relieved of any assignment which. In the absence of 
such relief, might preclude such negotiation. 

6328«—«0 16 
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B. No employee shall undertake to act on behalf of the Commission in any 
oapacity in a matter that, to his knowledge, alTects even indirectly any pers'in 
outside the Government with whom he is discussing or entertaining any proposal 
for future employment, except pursuant to the direction of tlie Commission, his 
division director or other office head, or his regional administrator, as provided 
in Rule 4. 

701.08 Rule 6. Practice hy Former Members and Employeeit of the 
Comminsirm. 

A. No person shall appear in a representative capacity before the Commission 
in a particular matter if such iH-rson, or one partieii)ating with him in the 
particular matter, personally considered it or xainetl personal knowledge of 
the facts ther(H)f wliile he was a member or employee of the Commission. As 
used in tliis paragraph, a single investigation or formal procee<iing or both if 
they are relatetl. shall be presumed to constitute a particular matter for at 
least two years irrespective changes in the i.ssues. However, in cases of pro- 
ceedings in which tlie issues change from time to time, sucli as proceedings in- 
volving compliance with Section 11 of the Public Utility Holding Company Act, 
this paragrapli shall not be construed as prohibiting appearance in such a pro- 
ceeding, more than two years after ceasing to be a member or employee of the 
Commission, unless it appears to the Commission that there is siich identity of 
particular i.ssues or pertinent facts as to make it likely that confidential informa- 
tion, derived while a member or employee of the Conunission, would have con- 
tinuing relevance to the proceeding, so as to make the participation therein 
by the former member or employee of the Commission unethical or prejudicial 
to the interests of the Commission. 

B. Any former member or employee of the Commission who, within two years 
after ceasing to be such, is employed or retained as the representjitive of any 
per.son out.side the (government in any matter in which it is contemplatefl that he 
will appear before the Commission .sliall. within ten days of such retiiiner or 
employment, or of the time when appearance iiefore the Commission is first 
contemplated, file with the Secretary of the Commission a statement as to the 
nature thereof together with any desired explanation as to why it is deeme<l 
consi.stent with this rule. Employment of a recurrent character may be covered 
by a single compreliensive statement. Kach such .statement should include an 
appropriate capticm indicating tliat it is filed pursuant to this rule. The report- 
ing requirements of this paragraph do not apply to communications incidental 
to court api)earances in litigation involving the Commission. 

C. As u.sed in this rule, tlie term "apiJoar before tlie Commission" means 
personal appearance before or personal communication with the Commission 
or any member or employee thereof, in connection with any interpretation or 
matter of substance arising under the statutes administered by the Commission. 
As used in this rule, the term "representative" or "representative capacity" 
shall include not only the usual type of representation by an attorney, etc., but 
also representation of a corporation in the capacity of an officer, director, or 
controlling stockholder thereof. 

n. Persons in doubt as to the applicability of this rule may apply for an ad- 
visory ruling of the Commission. 

701.00 Rule 7. Emploiiers on Leave of Abucncc. The provisions of these 
rules relative to employees of the Commission are applicable to employees on 
leave with pay or on leave without pay other than extended military se-vice. 

701.10. Rules. Violation and Participation in Violation of Rules. Knowing 
participation in a violation of this regulation by persons not wthin the scope 
of the foregong rules shall likewise be deemed improper conduct and in contra- 
vention of Ctmimission Rules. Departure from any of these rules without 
specific approval may be cause for removal or for disqualification from appearing 
and practicing before the Commission. 

701.11 Rule 0. Payment of Tax Obligations of Employees!. Failure of an 
employee to pay his just tax obligation (except where there exists a bona fide 
dispute as to the employee's liability therefor) may be a cause for removal or 
other disciplinary action. 

NOTES TO CONDnCT BEGUI^TIONS 

701.05 L. "Form SE-P-,S, revised. Employee Report of Se<nirities Trans- 
actions, now consists of three parts; an original, an employee coi)y, and a divi- 
sion or office copy. When reporting a securities transaction, employees are 
requested to use the three parts and submit all copies to the Director of Per- 
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Bonnel. The employee copy will be date sUimpetl and returned to Uie employee 
for his records. The division or office copy, without liifonuiitiou as to number 
of Shan's and price, will be forwarded to tlie employee's division or office head, 
to assist him in connection with maliing case nssijaiment." (Memorandum of 
February (5, U>o7, from A. K. Scheidenhelm, Executive Director, to all Members 
of the Stair.) 

O. "A number of situations have come to the attention of the Commission 
In which cnii)loyees or their spouses have purchased securities for their minor 
children. Title to such se<'urities frequently is held in the names of the chil- 
dren or in the names of the parent or parents as trustees, or custodians, or 
some similar designation. 

"To the extent that Rule 3 O of the Rejrulatiou Regarding Conduct of 
Members and Employees and Former MemlHTs and Employees of the Commis- 
sion api>ears to grant a conditional exemption from the requirements of Rule 
3. the Commission has dirwted that Rule 3 O shall not apply to any situation 
In which an employee or his or her spouse holds title to securities as trustee 
or other fiduciary for his or her minor children. 

"The Commission has determined that all purchases by an employee or his or 
her sjjouse are subject to the restrictions and reporting requirements of Rule 
8 tiotwithstandiug that the securities are purchased tor their minor cliildren 
and irrespei'tive of the manner in which title is taken." (Memorandum of 
October 4. 1!>57, from A. K. Scheideiiheliii, Executive Director, to ail Members 
of the Staff.) 

701.07 A. "The Commission has noted two re<;'ent Instjinces in which em- 
ployees have advertised in New York pai)ers for posltit>ns. In each case, current 
employment by the ComniLssiim was mentioned. 

"The Commission does not wish to deny to any employee the right to advertise 
for a position, but con.siders it in bad taste and a source of possible embarra.ss- 
ment both to the Commission and the employee to reliect in the advertisement 
pre.sent employment with the Commission. This does not preclude a claim of 
general SKC experience or of special experience in a particular division." 
(Office Memorandum No. 154, dated July 2», 1947.) 

Mr. MKKKKR. These, rules and regulations, coupled with self- 
discipline by Commission members and personnel, oasod on a per- 
sonal sense of integrity, have operated eU'ectively to assure action 
based upon strict impartiality and the merits of a pai-ticular matter 
and not as the result of any improper influence. Accordingly the 
Commission fully concurs in the objectives sought to be aciiieved by 
the tJiree bills under consideration. However, to the extent tliat the 
separate bills as presently drafted create unnei-essary liardships or 
otiier problems which in my view are detrimental to tiie effective func- 
tioning of Government agencies, we must resjjectfuUy tttke exception 
to certain s[)eciKc provisions, which I will deal with as I go along. 

Also, I sliould add at the outset that since the Commission's rules 
and regulations have been in our view so effective over a considerable 
period of time in dealing with our own conflicts of interest problems, 
we believe that any legislation sliould make it plain that these regula- 
tions are not to l)e superseeded or supphmted by such legislation. 
And I migiit add parentiietically, as suggested in footnote 2 on page 2 
of my statement, that while the proposed legislation does not state 
that It is exclusive, we think that it sliould be made perfectly clear 
that present rulemaking power of agencies sucii as oui-s who have 
developed a framework of rules with which the bar and the industry 
are familiar should not be superseded or impaired in that regard. 

The CiiAtRMAN. If Congress jjermits each agency to set up its own 
rules of conduct, there would lie no need for any legislation, would 
there, except, of course, in the criminal field ? 

Mr. MEKKER. Let me say, Mr. Chairman, that we have as a very 
important part of our ndemaking a disqualification rule 2(e) under 
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our niles of practice, and if we find a professional person practicing 
before us wlio violates one of our rules of conduct—which, inci- 
dentally, are consistent with the present conflict of intei-est statutes— 
in other words, some of these rules are right along the line of the 
present conflict of interest criminal statutes—we need such a set of 
rules in order to police our area completely without regard to any 
action the United States may take in a criminal area. 

We don't mean to suggest that our rulemaking should in any way 
impair what the Congress decides ought to l)e the law in tiiis area— 
they would be consistent—and it might be that if this Congress were 
to adopt one or more of these bills, we would have to examine our 
present rules and consider changes in them. 

Mr. ROGERS. Mr. Meeker, you said you had left with us a copy of 
your rules and canons? 

Mr. MEEKER. Yes, sir. 
Mr. ROGERS. Are those rules adopted as a result of the legislatire 

authority given the Commission ? 
Mr. MEEKER. Yes, sir, they are consistent with the general rulemak- 

ing powers and are promulgated under the rulemaking powers of 
the Commission under the 1934 act. 

Mr. ROGERS. That is, under the Securities and Exchange Commis- 
sion Act, authorization is given the Commission to provide rules and 
canons of ethics of its employees, together with the right to describe 
who shall or shall not practice befoi-e the Securities and Exchange 
Commission? 

Mr. MEEKER. We construe the general rulemaking power. Congress- 
man Rogers, given to us, as you have suggested, under the Securities 
and Exchange Act, to empower us to set up rules of practice which 
determine who may appear and who may not appear, and rules of 
conduct for our employees. And as I say, the foundation of these 
rules of conduct dealing with conflict of interest is the existing pattern 
of conflict-of-interest statutes. 

Mr. ROGERS. The extent of the punishment of one who is not em- 
ployed by the Commission is to bar him from practice? 

Mr. MEEKER. P>xactly, after a hearing. 
Mr. ROGERS. And he who may be an employee, he may be dis- 

charged, that is the extent of the punishment that can arise under 
these rules? 

Mr. MEEKER. Exactly, sir. 
Let me .say this, sir: I don't wish to mislead the subcommittee. We 

don't merely stop when w^e find a very bad conflict-of-interest situa- 
tion with whatever administrative action we can take. We also are 
directed by the Attorney General to refer to that Department any 
situations which may involve a violation of the conflict-of-interest 
statutes, and we have done that in the past as well as taken action 
ourselves. 

Mr. ROGERS. Has there been any prosecution under the conflict-of- 
interest statutes, or anything that has been referred from the Secu- 
rities and Exchange Commission to the Department of Justice ? 

Mr. MEEKER. Well, I have been here 6 years now, and there has not 
been a prosecution, to the best of my recollection, of any matters which 
we have referred. There haven't been many, I might say. We refer 
these, because actually we consider the Attorney General the one to 
interpret the Federal criminal laws, and he does. 



FEDBaiAL  CONFLICT   OF  INTEREST  LEGISLATION 223 

Mr. Pollack, you don't remember any that have been prosecuted, 
do you ? 

Mr. POLLACK. NO, sir. 
Mr. ROGERS. Has there been any suspension of practitioners who are 

registered to practice before the Securities and Exchange Commission? 
Mr. MEEKER. Yes, there have. 
Mr. ROGERS. HOW many ? 
Mr. MEEKER. And I want to make it clear that when I say that they 

may not have been specifically for conflict-of-intei-est violations, but 
for other reasons as well. 

May I submit for the record a statement as to the number of pro- 
ceedings in which we have disqualified?    I just don't remember. 

The CHAIRMAN. Yes. 
(Subsequently, Mr. Meeker supplied the information wliich appears 

at p. 259.) 
Mr. ROGERS. Thank you, Mr. Meeker. 
Mr. McCuLLOcii. I would like to ask what redress a i:)erson has who 

has been suspended for the alleged violation of one of your rules. 
Mr. MEEKER. Sir, I am very happy to answer that. The Commis- 

sion does not always permanently disqualify. In some situations it 
suspends for a period of time, and if there is a violation, our rules of 
practice provide that where the Commission has suspended for a 
period or time or permanently disqualified a person for unethical or 
illegal conduct, that person may apply for rehearmg, as a man may 
in court. 

And of course, there is always the jirotection from any one of our 
actions of an appeal to the court of appeals. 

Mr. McCuLLocH. Is that under the Administrative Procedure Act? 
Mr. MEEKER. No, that is under the specific provisions in each of the 

six acts which we administer and which provide for appeals to the 
court of appeals. 

And I miglit say—because you have raised an interesting question— 
we have been taken into court during the last 3 yeai-s all tlie way up to 
the Supreme Court in a case challenging our right to conduct such an 
administrative proceeding, and tlie courts have su.stained tlie right of 
the Commission to proceed in sucli matters against a practitioner be- 
fore it, without getting to the merits of whether tlie person ought to 
be disqualified. And the respondent tried to enjoin our private pro- 
ceedings—and all of tliese proceedings for the protection of the repu- 
tation of tlie person against wliom charges have been made are in pri- 
vate, which I think is only fair, because all we have when we start one 
of these proceedings is charges, and they ought to be proved before 
being made public. 

Mr. McCuLLocH. And maj' we conclude that it is your opinion that 
there is an adequate remedy which may be used by any person who 
has been suspended and who can prove that the suspension is not in 
accordance with law or fact ? 

Mr. MEEKER. Yes, sir; I believe so. 
Mr. ROGERS. May I ask this: Mr. Meeker, as demonstrated in your 

agency, in order to appear a man must lie passed upon and qualified 
in order to represent a client, so to speak, before the Securities and 
Exchange Commission? 

Mr. MEEKER. May I suggest, sir, that I don't want to be miscon- 
strued there, because we have no bar such as some agencies have, and 
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there are no 5>pecial qualifications. The lawyer must l>e admitted to 
the bar if he is froinj? to appear as a lawyer. 

Mr. ROGERS But you do l>ave a reriuirement that he be admitted to 
appear? 

Mr. MEEKER. If he is fjoing to practice as a lawyer. 
Mr. ROGERS. Yes. And tlie Treasury Department has the same, 

and the Internal Revenue. The Interior Department has certain 
standards that require that they are qualified before they appear. 

Now, my question is: Would you see any objection to a freneral 
statute which .says that if he qualifies as an attorney or as a CPA, he 
would be permitted to apjiear before all of these boards and bureaus 
and departments without making specific a])plication and securing a 
separate permit to appear before each one of them? What is your 
thought ? 

Mr. MEEKER. AVe have no such requirements. We think our sys- 
tem works well. My answer would be. under those circumstances, I 
see no objection. I think if I were to leave the Government and go out 
in private practice, that—I like to think of myself as an appellate and 
trial lawyer—I ought to be able to argue a case before one Commis- 
sion as well as the other. 

Mr. RfioERS. Ye«. But as I understand it, the way you act now, if 
a man has conducted himself unethically, then you take the action after 
he has carried out the unethical act to bar him ? 

Mr. MEEKER. That is right. 
Mr. ROGERS. Thank you. 
The CHAIRMAN. Mr. Counsel. 
Mr. MALETZ. Mr. Meeker, H.R. 2156 is intended to revise the present 

conflict-of-interest statutes; is that correct? 
Mr. MEEKER. Yes. 
Mr. MAI.ETZ. NOW, I take it that the adoption of H.R. 2156 would 

in nowise foreclose the Securities and Exchange Commission from 
issuing its own rules or standards of conduct? 

Mr. MEEKER. E.xactly. 
Mr. MAI.ETZ. H.R. 2157, on the other hand, would prescribe a code 

of ethics which would be controlling on all the agencies of Govern- 
ment; is that right? 

Mr. MEEKER. Yes. But I don't think that there is anything in 2157 
in the ethical area that would raise a problem for us, as far as our rules 
are concerned, except insofar as, as I point out in my statement, our 
rules are different toda}'. In other words, we would probably have 
to change our rules, for example, if there were a 2-year absolute ban. 

Mr. MAI-ETZ. YOU are concerned, as I understand it, that H.R. 2157 
does not specifically authorize each agency to presc-ribe in addition 
its own code of ethics? 

Mr. MEEKER. Exactly. Let me say, if I may, at this point, let me 
point out to the subcoinmittee, Mr. Maletz, that we have some problems 
that are a little different from Defense or some other asfency. 

We have the problem of who on our staff, for example, may engage 
in securities transactions, and under what circumstances. And we 
have develojjed over the years a very definite set of rules that limits 
our staff, but doesn't prevent some clerk in the Government from once 
in a wliile investing a little of his money in American industry. But 
all of this is done under very caiefully framed, restrictive rules which 
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make it possible for the public, first, to get new issues that are regis- 
tered throuf^h our Coniniission in tlie market, and holds up the Gov- 
ernment emjjloyee until the i)ublic has had a cliance to buy. 

Then once the employee buys, he must hold for investment; we 
suggest under our rule 1 year. 

Mr. SLvLEiv.. May I ask you this final question: (,'ould the President 
under present law prescribe a code of ethics which would be con- 
trolling on all agencies of Government, independent as well as 
executive? 

Mr. MEKKKK. Well, that is a nice question. As to whether he could 
under existing law, I guess I would have to hit the books a little more 
than I have to answer that specifically. 

I woidd say this, however, that if the Constitution gives the Presi- 
dent the power to enforce existing law, as it d(K',s, and the code of 
ethics is consistent with existing law, I don't know of any independent 
agency or any other agency of the GoA'cniment that wouldn't pay 
very close heed to (he President's Code of Ethics. 

I can't say to you that an indej)endent agency is absolutely bound 
by what the President directs, in its deliberations; in determining its 
own rules under its rulemaking power, each Commissioner is inde- 
pendent and with equal rank as he votes, and while when he votes 
on a rule for this Commission, I am sure he would pay heed to what 
the President has said, I am sure the President can't direct the vote 
of any of these gentlemen, if you see the problem. 

Mr. MALETZ. Yet there would be no question of the President's 
power to issue a code of ethics for everybody in the executive 
agencies ? 

Mr. Mta^KER. No question. I haven't i-ecently examined the civil 
service laws, but I think under the civil service laws, the President 
may be able to issue a code of ethics to all Goveriunent employees, no 
matter where they are employed. 

Mr. HARKINS. Mr. Meeker, the staff, when it prepared the conflict- 
of-interest report that you ha%'e referred to, made an investigation of 
the various statutes and tlie i-egulations of the agencies. We found 
that there was quite a wide variation among the various agencies in 
the amount of infonnation or warning that was given to employees 
about the contents of the conflict-of-interest statutes. 

Do you Ixvlieve that as a general rule the agency regulations should 
advise, by citation or parajihrase, tlie employees of the agency of the 
contents of the various confiict-of-intei-est statutes'? 

Mr. MEKKKR. I think so and—may I interrupt, Mr. Harkins, to say 
that when each employee in our agency comes on duty, he is required 
to read and sign a receipt for our rules of conduct. This he is given 
and advised to read carefully, and he signs a i-ecei])t for it. 

From time to time we issue directions to employees indicating that 
any possible conflict of interest should be reported to the head of the 
agency immediately. In that way we refresh their recollections on 
these problems. 

Mr. HARKINS. Do j'ou have a copy of our staff report at your desk 
there ? 

Mr. MEEKER. Parts TTI, TV, and V. 
Mr. HARKINS. Parts III, IV, and V, jjiige 34: table 1, on that page 

indicates that the regulations of the Securities and Exchange Com- 
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mission only paraphrase for the employees the provisions of 18 
U.S.C. 281 and 283. 

Has there been a change in your regulations since tlie submission 
of the committee ? 

Mr. MEEKER. Well, there was a change in 1958, and frankly I don't 
remember whetlier or not that change would have added any. My 
recollection is that this table is right, and that those are the two 
principal conflict-of-interest statutes we referred to. 

I would be happy on belialf of the Gomniission to reconsider 
wliether we ouglit to refer to otliei-s, and we will examine this 
promptly. 

(Subsequently, Mr. Meeker supplied tlie information, which appears 
at p. 259.) 

The CHAIRMAN. You may proceed with your statement. 
Mr. MEEKER. Tliank you, Mr. Chairman. 
With tliese thoughts in mind I would now like to turn my attention 

to some of the specific provisions of each of the bills which are the 
subject of this hearing today. 

Perliaps the most troublesome provision so far as our Commission 
is concerned is the one wliich would proliibit for a 2-year period any 
person from appearing or practicing before any agency by wliich he 
was formerly employed. This provision is found in both section 104 
of H.R. 2157 and section 207 of H.R. 2156. H.R. 7556 would prohibit 
any person from being employed by any person or concern with wliom 
Jie has transacted business on behalf of the Government for a 2-year 
period after his separation from Government employment. 

The Securities and p]xcliange Commission is specifically exempted 
from this last bill. However, my comments apply to it as well as to the 
otlier bills because of its impact on other agencies. 

While I can fully understand the desire of those who propose the 
2-year absolute ban against practice by a former employee liefore the 
agency wliich lie served, nevertheless 1 feel that as a practical matter 
the rigor of such a requirement goes far beyond the practical needs 
of the Government to assure the integrity of its process. I say this 
because I am certain that one of the objectives of those who have ap- 
peared before this subcommittee in support of this 2-year ban is to 
insulate completely both the former employee and those who continue 
to serve from not only the possibility of a violation but also from the 
creation of any appearance of violation of either the letter or spirit of 
existing statutes prohibiting conduct of this character. 

These are worthy objectives and to be commended, but I have no 
doubt that people who otherwise might be willing to enter public 
service would bo very reluctant to do so if they were subject to this 
type of prohibition and such provision would be far too restrictive on 
the future employment or opportunities for practice of persons pres- 
ently in Federal service. 

Moreover, the prohibition of section 104 of H.R. 2157 would bar 
an employee in many cases in which the mattere involved had not been 
even remotely connected vvith the official duties of the employee, and 
about which he had gained no information while an employee of the 
Government. 

Mr. McCmxocH. Mr. Chairman, I would like to ask two questions 
at Uiat point.   I note from your statement on page 2, Mr. Meeker, that 



rEDERAIi   CONFLICT   OF  INTEREST  LEGISLATION 227 

jrou are of the opinion that your niles and regulations, in dealing with 
conflict-of-interest problems, are adequate to the public need. Is that 
conclusion correct ? 

Mr. MEEKEK. To the needs of the public in connection with our 
agency.   I can't speak for others. 

Mr. McCuLLocii. 1 certainly would accept that amendment. I am 
not tiding to stretch your authority. 

Mr. MEEKEK. If I have any expertise at all, it is only limited to 
SEC. 

Mr. McCii.i.ocii. M3' second question, then, is, I\Ir. Sleeker, do j'ou 
believe that your rules and regulations in dealing with the problem of 
•conflict of iiiterest, insofar as activities are concerned with in your 
Commission, discomage able persons from accepting appointment to 
jXKitions by reasons of those rulcvS and regulations ? 

Mr. MEEKER, (jenerally, no. I would sav this, however—and very 
seldom does it happen—a man who retires from a business with a tre- 
mendous portfolio of securities which is the estate that he is going to 
leave to Ins family, well he may be a wonderful securities ana]3st, and 
we would like to have him, but he faces a problem as to whether he 
can trade in that portfolio he brings with him under our rales re- 
stricting trading by employees. And therefore I know one situation 
where a vei-y capable man decided on his own not to come with us 
because of these restrictions. But that is the only situation that I 
know where somebody has been discouraged from seeking employment 
by our agency. Generally I think they work well. And I would say 
for myself that while I could purchase securities and sell them under 
the rules, I just decided as a personal matter it is much better not to 
trade in securities at all, and then I don't have to worry whether I 
make a mistake. 

Mr. McCuLLocir. Have you considered the advisability of amend- 
ing your rules and regulations to take care of the situation which you 
have just mentioned, if you think it should be taken care of ? 

Mr. MEEKER. Mr. McCulloch, the Commission has discretion in that 
matter. And the Commission could by action of its own permit a man 
a certain leeway. This particular case was never presented to the 

•Commission, because the applicant decided he just didn't want to tie 
himself in any way, so he didn't file his form 57. But I say the Com- 
mission has power to consider special situations under its rules and 
«ngage in .some flexibility by interpreting the rules. 

Mr. MCCULLOCH. DO you think that that power and that flexibility 
may result in some hardsliip in some cases and no hardship in others, 
and the changing trends in the Commission would result in one rule 
for a Smith and another rule for a Brown—which we have some evi- 

•dence for in other agencies of the Government ? 
Mr. MEEKER. Well, certainly human beings are not infallible. All 

I can say is that while I have l)een General Counsel for over 4 years, 
there lias been one rule for everybody. These things come through 
my office on their way to the Commission, and I haven't observed 
myself any hardship. If there has been anyone who has been imposed 
upon he has never complained to me. 

Mr. McCtTLi,ocH. But you have an inflexible rule, as I understand 
it. I was referring to otiier departments where there have not been 
inflexible rules, and where some people have been caught with one 
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order and people similarly situated have been caught with another. 
I was asking j'our general opinion about this. 

Mr. MEEKER. Yes. Let me say this. I don't see how you can oper- 
ate in this very difficult area witliout specific, carefully stated, clear 
rules. And I think ours are. If anyone wants to suggest tliat one 
ought to be clianged, our Connnission is ready at any time to recon- 
sider them. 

We in tlie Commission have dealt with this problem previously and 
I believe that our treatment of the snl)ject is Iwth efTective aii5 fair 
to all concerned. Under the Commission's Rules of Conduct—and I 
i-efer at this point to nde 6—any person leaving the Commission is 
permanently barred from pailicipating in any matter in which he 
has gained some knowledge or infonnation during his Goveniment 
employment. For a 2-year period after leaving tiie agency eveiy such 
former employex^, is i-equired to file a report with the Commission in 
any matter in wliich he is appearing before it within 10 days after 
he is retained or emploj'ed. 

And I might say parenthetically that we construe the worrl "ap- 
pear" veiy broadly in nile 6(e) as constituting a personal appearance 
before or pei-sonal connnunication with the Commission or any mem- 
ber or employee thereof. 

Mr. MEADER. Mr. Chairman, might I interi'upt to ask a question 
of Mr. Meeker at this point? 

I want to go back to the previous sentence where you say "Any per- 
son leaving tlie Commission is permanently barred from participating 
in any matter in which he has gained some knowledge or information 
during his Government employment." 

Mr. MEEKER. Yes, sir. 
Mr. MEADER. I would like to know just how you construe that 

phrase "any matter in which he has gained some knowledge." It 
is my impression—and I am speaking now of the legal profession 
specifically—that one of the inducements for young lawyei-s to apply 
for Goveniment employment in the legal field is to gain some special 
knowledge—and I would say that would l>e particularly true with 
your agency, the Securities and P^xcliange Conimission—a kind of 
internship, if you please, where, after a general legal education, a 
lawyer de-sires to specialize in some field. Now, he might, under this 
rule you referred to which I have quoted, have become familiar with 
one particular aspect of the regulatory activities of the Securities 
and Exchange Commission, possibly with respect to one application 
or one company or one flotation of securities. He would gain some 
knowledge of the proper presentation of the matter to the Commis- 
sion, he would gain an acquaintance, ))erhaps, with the personnel in 
the Commission who were responsible for the Commission's action on 
an application of that kind. Now, would your rule prevent him from 
dealing only with that company or that flotation of securities; or 
whatever the matter might be, in the specific ca,ses that he was con- 
cerned with as an employee of the Commission, or would it apply to 
similar situations with other companies who might have a similar 
problem ? 

Mr. MEEKER. No, sir. And this is a question which I would like 
to direct myself to further, because it goes to the heart of the is.sue 
with which we are concerned.    It seems to me that the absolute ban 
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as proposed by some of tliese bills would do the very thing wliich I 
have suggested is undesirable, that is, of leaving the young lawyer 
who—and I had a 35 percent turnover last year in young lawyers in 
my staff of 18, they are in there for internship, I guess—but that 
young lawyer, under our rule, is not permitted to use the knowledge 
tliat lie has gained  

Mr. MEADEU. IS not i>ermitted? 
Mr. MEEKER. IS {permitted. Thank you, Congressman. That 

young lawyer is permitted to use tiie knowledge generally that he has 
gained. lie can come in generally if he gets a client tliat wants to 
go to tlie public market with an issue of securities, such as the Jones 
Co., then he can u.se the knowledge he gained at tlie Commission in 
examining the registration of the Smith Co., in his representation 
of t lie Jones Co. But he cannot, if he worked on the Smitii Co., regis- 
tration statxiinent, come in and file an amend'nent to tlie Smitli Co., 
registration statemc nt 3 months afi er he leaves. 

Furthermore, we don't consider rhat a person ought to be absolutely 
barred for some 2 years merely because he gets to know that Meeker 
is tlie (reneral Counsel and Pollack is tlie Assistant General Counsel, 
or Woodside is the Director of the Division of Corporation Finance. 
It is easier for the public to do business with us if some of our people 
get out and into private practice. 

Furthermore, people who are trained in our area are going to help 
us in our enforcement job, because they are going to tiy to comply 
with our rules and regulations and conduct themselves in the spirit 
which we hope they have learned while they were with us. 

So we say that we think our rule is a good onCj if someone worked 
on a particular registration statement for Smith & Co., then he 
oughtn't to be able to go out and represent Smith & Co. the minute 
he leaves. But if he comes in for Jones & Co. and uses the techniques 
he has acquired, he ought to be permitted to practice when he leaves. 

Mr. ROGERS. Wliat you are really stating is a restatement of the 
canons 36 and 37 of the Canons of Professional Ethics of the Ameri- 
can Bar Association, isn't it ? That is about all this amounts to. You 
mean that when a man comes down there and gets an education on 
how to file and process a prospectus through the SEC, he can use 
what he learns just so long as he doesn't represent anyone in a matter 
that he himself has passed on, is that right 5 

Mr. MEEKER. Exactly. 
Mr. ROGERS. YOU made the statement that if he worked on the 

Smith Co. and left, and within 3 months he came and filed an amend- 
ment to the Smith Co. application you would consider that unethical, 
and a violation of the rules, as I understood your testimony. 

Mr. MEEKER. May I just clarify that, Mr. Rogers, by saying that I 
consider in that circumstance the registration was a particular matter, 
and the amenchnent to that registration statement was the same par- 
ticular matter. I don't mean to say that a year later or 2 years later 
if Smith & Co. should hire this man for something completely dif- 
ferent, that he would necessarily be barred. 

Mr. ROGERS. But if his employment involved the registration state- 
ment that he had passed on he would be permanently barred * 

Mr. MEEKER. Yes, sir. 
Mr. ROGERS. Thank you. 
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Mr. MKADER. Mr. Meeker, while I have the floor, if I might go back 
just a little bit to the employment matter, I notice on the last page of 
your statement—no, on page 12, the first paragraph—in referring to 
section 207 of H.R. 2157 you seem content to let your comments with 
respect to that section rest upon the comments you made with respect 
to a similar provision in H.R. 2157. 

Mr. MJ':EKER. Yes, sir. 
Mr. MEADER. NOW, I would just like to ask your opinion as a law- 

yer. In a specific hypothetical case under section 207 the other day I 
used tlie illustration of the well-known space expert, Wernher von 
Braun, who is now employed, I believe, or shortly will be empioved by 
a civilian agency, the Space Administration, but who previously was 
employed in the Department of the Army. Now, either the Defense 
Department or the Space Agency, probably deal with the great 
bulk of the type of thmg which Mr. von Braun has acquired some 
special competence in. Is it your opinion that under section 207, 
whicli is not limited to any 2-year period, that Mr. von Braun, if this 
section becomes law, would be forever prohibited from engaging in his 
field of special competence for the private business world, since prac- 
tically all the products of the private business world have some rela- 
tionship to the Space Agency or the Defense Department, in both of 
which Mr. von Braun has been employed ? 

Mr. MEEKER. AS I read it—maybe I missed something in section 
207 of H.R. 2156—but I would say under our rules it mignt be. Are 
you talking about the first paragraph of 207 ? 

Mr. MEADER. 207 of H.R. 2156, "difqualification of former officers 
and employees in matters connected with former duties or involving 
former agency." 

Mr. MEEKER. Your comment is directed, then, I think, to the first 
paragraph. 

Mr. MEADER. That is right. 
Mr. MEEKER. TiCt me say, sir, that Mr. von Braun's lawyer might 

argue interpretations of the words "proceeding," "contract,^' "claim," 
"controversy," "charge," "accusation," or "arrest," and say that his 
work had not involved those particular aspects, and therefore it 
wouldn't be a bar to him. 

Mr. MEADER. "Assist in the contract to which the T"^nited States is a 
party"—I don't know the name of some of these private rocket con- 
cerns, but pick any one of them. If he were emjiloyed by that concern 
to employ his special knowledge in the field of missiles and rockets 
to assist that company in its conti-act with the U.S. Cjovernment, either 
the Defense Department or the Space Agency, wouldn't it be clear that 
his services were being employed for precisely the purpose of assisting 
that company in connection with its contract? 

Mr. MEEKER. Yes; I think it might be. And I think Mr. von Braun 
would have a very real problem under the fii-st paragraph. 

Mr. MEADER. In otlier words, this language in its present plirase- 
ology would prohibit Mr. von Braun from pursuing his career and in 
a sense deprive him of property witliout due process of law, because it 
would deny him the right to make his living and to pursue his in- 
terest as he might choose, and at the same time, it might very well de- 
prive the United States, both for defense purposes and for the civilian 
uses of rocketry, from employing Mr. von Braun's talents in the busi- 
ness community to further the art of rocketry. 
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Mr. MEKKER. I think, sir, that tlie Coii<rressnian lias raised a point. 
It seems to nie—and I want to be clear witli respect to my views here, 
looking at this particular paragraph, I would say that in fairness to 
someone like Mr. von Braun or Mr. Jones, who may be an expeil else- 
where, that this restriction ought to deal in terms of particular mat- 
ters with which he has dealt himself as an employee of the Govern- 
ment. In other words, the former Government man ought not to be 
able to profit immediately from knowledge or information that he 
gained in handling a particular case by coming into that same case 
or matter again the minute he leaves. And that is the gi-avamen 
or the vice, it seems to me, in this situation. I think if you use, as you 
have suggested by your question, such broad language as is included 
in 207, the first paragraph, the Congress then imposes a very severe 
restriction on anybody who works for the Government, and somewhat 
unfairly. 

Mr. PEET. Mr. Chairman, may I inquire? Mr. Meeker, pursuing 
Mr. Meader's line of inquiry, when an individual has worked not on a 
negotiating basis on a contract, but simply in a scientific or techno- 
logical way, do you think he should be barred from working on the 
same type of project on the outside? 

Mr. MEEKEK. Let me say, I have to answer that in terms of my own 
experience. We work in many areas as teams. I would say in answer 
to your question that the geologists that worked on the Smith Co. 
registration statement are just as much a part of the work of our (Com- 
mission on that statement as are the accountants or the financial 
analysts, and that if you are dealing with this area, you oufzht to have 
clear and very well-defined prophylactic rules which would not be de- 
feated by an interpretation as to the degree that one man or another 
participated. 

I don't think, on the other hand, that a fellow who sits as a division 
head and never has had a particular matter come before him, although 
he has ultimate responsibility for tliat matter, ought to be barred be- 
cause of the fact that two of his people down the line worked on it, 
especially when they never discussed the matter with him—he never 
had anything to do with it. All they did was to report to him ad- 
ministratively. But the man who works as a scientist in your con- 
tract situation, if in elTect what he does leads to the signing of the 
contract, how are we going to determine a year later the extent of his 
knowledge, go into his bedroom and study and determine what his 
state of mind is? 

This problem reminds me of the prophylactic rule under the Bank- 
ruptcy Act, section 249, which says m effect that a trustee cannot trade 
in the .securities of the debtor during the reorganization. It is just as 
clear as that. 

Now, if his wife effects the trade, that trade disqualifies hun, there 
is no doubt about it. I would be very hesitant to make it broad enough 
to include just anybody who worked on the team in any one of these 
contract situations. 

Mr. PEET. Am I correct in interpreting that you predicated your an- 
swer on the basis of the individual involved ni a possible confiict of 

• interest who would be working in a negotiating sense to secure the con- 
tract. Suppose you simply had a situation where a man was workiiig 
purely in a scientific or a technological area on a project, such as a 
systems expert of some sort; he has an exotic skill that the Govern- 
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ment wants. Then lie goes out to un industry which also wants him 
for work in the national defense effort, not ni a policymaking sense 
however, but simply as a worker who has a specialty in an exotic 
scientific area. 

Mr. MEEKER. I would suppose that you would have to treat that 
problem this way. Sometimes, you laiow, the Government, in re- 
viewing alleged conflict-of-interest cas&s that are within the statute, 
may decide they haven't got a prosecutable case for one reason or 
another. Now, I think this problem is one that you would have to con- 
sider in terms of whether he gained any inside information in the 
course of the scieintific work in the area of this contract which would 
in effect benefit him and be unfair to the Government in his subsequent 
employment. 

Mr. PEET. DO you think an individual who was subject to such a bar 
would come in the Govermnent in the firet place—subject to such pos- 
sible prosecution ? 

Mr. MEEKER. Gentlemen, I don't know—all of us have considered 
the risks of public service, including possible prosecution. We consid- 
ered that w-lien we signed that form 57. I will agree with you that 
if the language of the first paragraph of 207 is enacted in the taw, that 
you probably will have great difficulty in getting some people to come 
m the Government service. Rut your case is a difficult one, sir—I 
would say to you that if there was any unfair advantage to be gained 
by that scientist as a result of his ancillary activity to the contract, 
that his participation after terminating his Governmen employment 
ought to l)e prohibited. 

The CHAIRMAN. Mr. Meeker, let me ask you this: Taking H.R. 2156, 
page 10, lines It) and 20, suppose we strike out lines 10 and 20, and add 
the words "with which he was directly connected," if we did that, 
wouldn't that obviate your difficulties? 

Mr. MEEKER. Yes, sir; considerably. And I am just doing this off 
the cuff, Mr. Chairman. But I might say that it might improve it also 
to saj' in line 18 "any particular matter with which he has a direct 
connection or of which he had knowledge," instead of just "subject 
matter." 

For example, we don't feel that if there is a proceeding going on 
20 years in an agency—and sometimes under these difficult corporate 
reorganizations they continue for a long time  

The CHAIRMAN. I think the point is well taken. A number of 
officials of the departments wlio have testified l^fore us have made 
the same suggestion. 

Mr. MEEKER. I will try to make my statement somewhat briefer, 
in view of the chairman's suggestion. If the chairman will permit, 
I can summarize my statement if the rest of my statement can go into 
the record. 

The CHAIRMAN. Very well. 
(Mr. Meekers statement appears at p. 250.) 
IVIr. MEARER. Might I suggest, Mr. Chairman, that we ask Mr. 

Meeker to give a little more study and attention to the phraseology of 
that section, and if he finds language that would get at what we all 
.seek to prohibit, but at the same time not depriving people of their 
livelihoods or depriving the Nation in general of the l)enefits of 
specvial talents in the business world, that he make the suggestion to 
the committee. 
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Mr. MEEKER. I would be very happy to do so. 
The CHAIRMAN. We would be very glad to receive your sucgestiou. 
(Subsequently, Mr. Meeker supplied the information which ap- 

peal's at p. 259.) 
Mr. MEEKER. Thank you. 
1 had said that under our rule a former employee is re<}uired to file 

a report with the Commission in any matter in which he is appearing 
before it within 10 days after he is retained or employed. 

In the report the former employee must state why he believes his 
employment is consistent with the rules of conduct and as a matter 
of practice such reports are circulated among the Commission offices 
to determine whether there appears to be any violation in the con- 
templated employment or representation. 

It seems to me on balance that this disclosure technique employed 
by this Commission which alerts it and its officers and employees to 
the intention of a former employee to appear before the Commission 
in any matter, serves both the agency and the public interest by care- 
ful review of practice by former employees within the framework of 
our rules prior to any appearance by such employee before the agency 
for the 2-year period following his departure from the agency. When 
viewed together with the absolute prohibition in rule 6 of the Com- 
mission's conduct regulation against an appearance by a former em- 
ployee or anyone associated with him in a particular matter if the 
former employee pei-sonally considered it or gained personal knowl- 
edge of the facts thereof wliile a member or employee of the Commis- 
sion, I believe the Commission's considered solution to this problem 
merits careful evaluation by this subcommittee. 

I might also emphasize that the Commission's approach to this 
problem is in keeping with the stringent rule which the courts apply 
in dealing with the question of a disqualification of an attorney by 
reason of prior connection with an opposing party. Thus, Judge 
W^einfeld pointed out in T. C. Theater Corp. v. Warner Bros. Pictures, 
Inc., 113 F. Supp. 265 at 268 (1953), that>— 

A lawyer's duty of absolute loyalty to his client's Interests does not end with 
his retainer. He Is enjoined for all time, except as he may be released by law, 
from disclosing matters revealed to him by reason of the contidential relation- 
ship. Related to the principle is the rule that where any substantial relation- 
siiip can be shown between the subject matter of a former representation and 
that of a subsequent adverse representation, the latter will be prohibited. 

And that was quoted with approval in the landmark case of U.S. v. 
Standard Oil, Judge Kaufman's opinion at 136 F. Supp. 345,358. 

Now, the Securities and Exchange Commission has itself in the past 
taken action to enjoin the practice by a former employee when it felt 
that his participation in a matter was barred by this type of conflict 
of interest. And I refer to footnote 6 in my statement to the Mahaney 
case. 

If the Congress concludes that as a matter of policy the 2-year ab- 
solute ban is desirable, it would seem to me that such restriction ought 
to be considered in light of any similar activity by those who have 
served either the legislative or judicial branches of the Government. 
If the concern is that a former official or employee of an agency may 
be able by his very appearance or contact with the agency to con- 
sciously or unconsciously influence it or its officials or employees, then 
I think that such absolute ban should be applicable also to former of- 
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ficials of the legislative and judicial branches of our Goveninient in 
tlie same manner as PI.R. 215(i would restrict the activities of an As- 
sistant Attorney General of the Department of Justice or a General 
Counsel of a Commission, for example. 

Addressing myself now to H.R. 21i")7, you will note that section 
102 of this bill closely parallels certain of the rules of conduct which 
the Commission has prescribed for its employees, with the exception of 
the subdivision (f) thereof as to which I will have more to say in a 
moment. With respect to the other provisions of this section I only 
wish to note that in our own rules or conduct we have referred to a 
"valuable" gift, favor, or service in order to make plain that a de 
minimis gratuity is not included. I would assume that section 102 
(a)(1) of H.R. 2ir)7 would be similarly interpreted, although it is 
worded "any gift." Also with respect to the language in section 102 
(a) (2) which reads "to discuss or consider his future employment 
with," I think that perhaps the language of the Commission's rules, 
which is "to discuss or entertain a proposal for," is perhaps prefer- 
able. I say this because of the difficulty of proving that a Government 
employee "considered" future employment as against proving that 
he "entertained a proposal for" such employment. 

And I would request, Mr. Chairman, that footnote 7, which is a 
comparative table of provisions of H.R. 2158 niid 21.')7 niul Commis- 
sion s conduct regulation and canon of ethics, be printed in the record 
at tliis point as an indication of the similarity of those provisions. 

The CHAIRMAN. It may appear. 
(The table referred to follows:) 

Comparative table of provisions of JJ.R. SI56 and SI57 and Commission's conduct 
regulation and canons of ethics 

H.R. 2ir,7 Regulations—Canons 

§102  (a)   (1). Rule IB; Cnnon 6. 
(2). Rule IC, 5. 
(3). Rule IE, Canon 6. 

(b). Rule l.\. 
(0). Rule ID. 
(d). Rule 1(5,2,3: Canon 17.18. 
(e). Rule 4; Cnnon 7. 
(f). Canon 8. 

§ 103, 104 [and H.R. 7550]. 

H.R. 2150 

5 201(c). Rnle IB. 
§ 203. Rule lA, in, IF; Canon 6. 
S 20.-). Rule 2B, 2C. 2D. 
§ 207. Rule 0. Cnnon 7. 
§208. Rule IF, 10,2B, 2C, 3, 4 ; Canon 17 

18. 

The CuAinMAN. I just want to point out witii respect to your com- 
ment on page 7, concerning section 207 of the bill, which revises 
without change in this i-espect, present section 284, that this sec- 
tion did not cover certain judicial or legislative officials, because 
their jjeculiar status raises a spate of problems that are extremely 
difficult to handle. The staff and members of the committee are 
studying these matters. If you have any suggestions to remedy the 
present situation, we will be glad to receive them, but I don't want 
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the impression to be created tliat we didn't take into consideration the 
judicial or legislative olKcials. 

Air. MEEKEK. Mr. Chairman, I might say that, as the Chair knows, 
in reading my statement 1 amended it slightly, because after I read 
it I thought tliere miglit be some feeling on tlie part of the subcom- 
mittee that I was making an absolute recommendation, and I am not. 
The only reason that 1 pointed it up Wiis my concern for tl»e fact 
that we would be overwhelmingly concerned, in considering the Fed- 
eral employee, with the fact that the mere return of an assistant gen- 
eral counsel or a general counsel or of a financial analyst to the agency 
would involve a risk during a 2-year period of the breakdown of the 
integrity of the process. And I just merely want to point out here 
that we are not, as former emi)loyees, sometimes as influential on 
human beings as former judges may be or former distinguished Mem- 
bers of the Congress. 1 am not making any suggestion in that area, 
I am just pomting out this point hi order to enipliasize that I don't 
think, as some of my colleagues at the bar feel, that there ought to 
be a 2-year bar, just because of the fact that a man contacts an agency 
for whom he worked. If he didn't contact on a particular matter 
with which he worked, I think he ought to be able to practice before 
that agency. 

The CHAIRMAN. Section 284 has l)een considered in Congress for 
many, many years, and Congress has always ended by not making the 
rules which are applicable to the executive branch apply to Mcmters 
of Congress or the members of the judiciary. 

Mr. AIEEKER. It is full of difficulties, \lr. Chairman, I recognize 
that. But I was just trying to get across the point that a former 
general counsel of the SEC' may not be as influential just by walking 
in the door of the Commission as a former judge of the F'ederal 
bench.    I am quite sure of that fact. 

Mr. HoT,T7,Ar.\N. Mr. Meeker, going back to your statement on 
page 7, the last two lines, you say: 

I say this beonuse of tho difficulty of proving th.it n Govprnment employee 
"oonsidpred" future employment as against proving that he "entertained a 
proposal for" such employment. 

Now, I frankly don't see any difference. Can you tell us what the 
difference is, and how you would be in a better position with lespect 
to proof if your language was adopted? 

Mr. MEEI^EI!. Yes, sir, I will tell you my view of it. And that is 
that the word "considered" is again one of those bedroom or living 
room or home study situations, in the privacy of a man's office, 
crawling under his bed to hear what he is sa3'ing to his wife, trying 
to get his intent, what did he consider. IIow can you prove that ? 
If you can tell that there was a proj)osal marie to him and they met 
at a restaurant and discussed that proposal, then you have got it, it 
is much easier to pi-ove. But if you get into whether a man con- 
sidered it or not  

Mr. IToi.TzsiAN. Of course, we are in the field of semantics here. 
It seems to me that entertaining a proposal presupposes a state of 
mind too. 

Mr. MEEKER. Well, if you limit it to entertaining, I would say 
"Yes," but if you put the proposal in there, isn't that, sir, an overt 
act as to which proof is easier to obtain? 

B8286—60 16 
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Mr. HoLTZMAN. T doubt it, but you are entitled to your opinion. 
Mr. MEEKKR. Well, I am primarily a civil lawyer. 
Mayl>e Mr. Pollack, who is a lawyer with much experience in the 

criminal area, would like to comment on that. 
Mr. POLLACK. I think the language "entertained a proposal," as 

Mr. Meeker points out, is directed to some overt act that you can 
point to. A fellow can say, "I listened to a proposal, but I never 
considered the proposal, I just listened to it. 

And I think the "entertained a proposal" is easier established than 
"considered," at least that is the way we felt when we compared 
the two provisions. 

Mr. IIoLTZMAN. If you were defending someone in a criminal mat- 
ter I am sure the "entertaining a proposal" phase of it would give 
j'ou little if any difficulty in moving to dismiss, just as the word 
"considered" would. I frankly don't see much difference. Perhaps 
there is, on the basis that there was an actual proposal, let's say, m 
writing, but it is a very close field. 

Mr. P()i,i^\CK. Apparently what is troubling you, sir, and which 
also troubled us, is that the word "considered" is so vague and in- 
definite that it would present a problem of proof. We felt that since 
in our own regulations we used the term "entertaining a proposal," 
which at least to us seemed to be something more concrete and definite 
that it was preferable; and that "considered" by the individual 
might be interpreted to require a showing that he actually thought 
about taking the employment and that it was not sufficient that he 
listened to and entertained the proposal that was made by somebody 
else. Now, we may be wrong, but if we are wrong, then some con- 
sideration has to be given to some other provision which would 
eliminate this very point that you are raising. 

Mr. HoLTZsiAN. na\e you thought of some other language that 
might cope with the situation ? 

Mr. MEEKER. I am not entirely satisfied with "entertained", 
because I think that has an unfair connotation from the start, I 
think we ought to look for another word. 

But I do say, sir, that 102(a)(2), which says to discuss or con- 
sider his future employment, is a little vague and ])erhaps a little 
unfair to the employee who might be looking forward to getting out 
of the Government.   That is ]:)retty broad. 

Mr. ROGERS. In other words, you are fearful that if he wakes 
up in the middle of the night and has a dream that perhaps he 
would like to move in and be the head man of a company, that that 
hits its application there, that that is entertaining the idea, and hence 
he is subiect to criminal prosecution ? 

Mr. HoLTZMAN. That wouldn't be considering? 
Mr. MEEKER. That would be considering it. The luncheon would 

be where he entertained it, I guess. 
Mr. MEADER. Mr. Meeker, do you see any distinction between the 

case of an employee who has voluntarily retired from the Government 
and who has been involuntarily separated, perhaps by a reduction 
in force, or if you apply the principle to a member of Congress, who 
has been retired by his constituents? 

Mr. MEEKER. No, sir. 
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Mr. MEADER. YOU don't think this prohibition against former em- 
ployees should make any distinction between the man who has lost 
his job eitlier because he has been fired for some misconduct or be- 
cause simply of a reduction in force? 

Mr. MEEKER. NO, sir, I can't see any distinction. 
The CHAIRMAN. I want to state to the members of the committee 

that we have the veto m&ssape of the President on water pollution at 
12 o'clock sharp. I am going to ask j'ou if you can condense your 
statement, because we have another witness here. 

Mr. MEEKER. Mr. Chairman, may I then conclude by asking that 
the remaining part of my statement from page 8 be included m the 
record, and pointing out specifically tiiat we have made some language 
changes which we think would be helpful in the legislation, and that 
also the committee has received the thrust of our view by our own 
testimony on the 2-year provision. 

For tlie most part, the rest of it is sort of henpecking, legislative 
language clianges, and if the committee would accept that as a basis 
for my retreat, I will retreat with one last word. 

The CHAIRMAN. YOU have that permission. And we are also going 
to get some additional information and data from you, and 
suggestions. 

Mr. MEEKER. Yes, sir. 
I would just like to have the record include a proposal for dealing 

wi«^h this overall problem of influence in connection with the quasi- 
judicial proceedings of administrative agencies, a short bill which we 
m the Commission have testified to before in the Congress, and which 
I think will interest this subcommittee. It is very concise, it doesn't 
deal with having to record letters or statements or phone calls, it just 
makes it a crime to try to influence the decisional process on the merits 
of any quasi-judicial agency. It is the type of broad, prophylactic 
code that we have in the Bankruptcy Act in some areas. And I 
would like to submit it for the recoixl at this time for this committee's 
consideration.   It is referred to in my statement. 

The CHAIRMAN. We will be glad to receive it. 
(The material referred to follows:) 

Whoever, directly or indirectly, endeavors to or privately commiinicate.s, in 
the absence of the parties or without notif^e to them, with any member of any 
agency of the Tn'ted States, a hearing offlcer or examiner of such agency, or 
member of its staff on the merits of any matter in which such persons are 
exercising qnasi-judlcial functions: or 

Whoever corruptly, or by threats or force, endeavors to influence or bring 
pressure upon such persons in the exercise of their functions in any matter 

Shall be fined not more than .$ , or imprisoned not more than 
years, or both. 

Mr. ROGERS. Would that include Members of Congress, or the 
legislative branch? 

Mr. MEEKER. Yes. I would have to say that if the Congreps tried 
to influence the decision of a Commissioner, it would include the 
Congressman—in a quasi-judicial proceeding, excuse me. 

Mr. ROGERS. Suppose you have a prospectus filed there to sell 
stock. 

Mr. MEEKER. That is not quasi-judicial. You may call un and 
say, "WIiv has it taken 25 days to get this statement out, Mr. Di- 
rector?    I would like to know, my constituent wants to know." 
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You have a perfect right to do that. There is no pi-oblein if you 
call liim up and ask him that question.   And he ought to tell you 

Mr R(X5EK8. If wp went ahead and said, "Xow, look, the gra])evine 
has told us—you know that you have arrived at the wrong decision, 
and we know von are. wrong, and you had better get right," if he 
told vou that, that would be violating the statute ? 

Jlr MEEKKR. Well. I don't like to advise Congressmen, but if 1 
were a lawyer, sir. or vour administrative assistant, I would say that 
the way to do that is to bring that particular case up before the com- 
mittee "iwcanse there would be a danger in the second paragraph of 
that bi'll in that latter situation       .   ^   „ ^,        ^   .       . 

liut tliis bill is not inlended to shut oft the arteries of communica- 
tion for Congressmen with the agency in the great bulk of its busi- 
ness The only thing it is intended to do is establish a propiiylactic 
rule that just'makers it perfectly apparent to everybody that the 
ciuasi-itidicial Commissioner sitting as a judge ought to l)e treated 
like a iiuige on the court and not called on his piione alx)Ut his de- 
cision in tlip matter. 

Mr Mt'CuLi.oc'H. Mr. Chairman, I am a little concerned, and I 
hone I have misunderstood what tiie witness meant to say when he 
mentioned the advisability of the committee making some iiiquii-y 
where a matter is pending. 

Mr MEEKER. I didn t mean that, sir. Let me straighten that out. 
]SIr McCiii^ocii. I am glad you didn't, becau::e 1 think tliat is 

subject to abuse which is immeasurably greater than any mere call 
1 (piephone or in person or any other approach that an individual 
Con'^ressinan can make. 

Air. MEKKER. I agree wholeheartedly.    And what I was direct- 
• „ ,yjy remark to was a comment bj' Congressman Rogei-s in a case 
wliicii liad been decided.    And then I say that this bill would not 
nrechide the committee tiiat has parent responsibility under the Legis- 
lative Kcorganization Act, so far as the activity of tiiat agency is 
concerned, from considering with that agency whether, l>ecause of its 
concern over the ultimate decision which is supported by the courts, 
wlietiier there ought to be legislative changes in the legi.slation itself. 

Mr. McCuiJ.ocH. Again, 1 now understand your statement to be 
that this hearing was to take place after the quasi-judicial decision 
had been made and had become final, and there could be no jjossible 
elfect on an individual. 

Mr. MEEKER. Yes. 
Mr. McCuLLocH. Thank you. 
The CiiAiRMAX. Thank you veiT much. 
Mr. MEEKER. Thank you, Mr. Cliairnian. 
The CiiAiRMAX. Our ne.\t witness is Mr. Ross Newmann. associate- 

<reneral counsel in charge of rules and legislation of the Civil Aero- 
nautics Board. 

Mr. RO<:ERS. Mr. Cliairman. I want to say that he is one of my 
constituents, and I am very happy to liave him here. 

The (^iiAiRiiAX. We are very happy to have anybody that comes, 
from Denver or Colorado, the home of Mr. Rogers. 

Mr. NEWMANN. Thank you, sir. 
The CHAIRMAN. YOU may proceed. 
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STATEMENT OF ROSS I. NEWMANN, ASSOCIATE GENERAL COUNSEL, 
RULES AND LEGISLATION, OF THE CIVIL AERONAUTICS BOARD 

Mr. NEWMANN. Mr. Chaiiinan and members of the coimnittee, I 
am Ross 1. Newmami, associate general counsel, miles and legisla- 
tion, of the Civil Aeronautics Board. 

The Chairman, Mr. Durfee, has asked me to exj^ress his regrets 
at not being able to be here. He has been very much interested in 
these and similar bills, and he has testified on numerous occasions 
before various conmiittees of the Congress. 

The Board appreciates this opportunity to present its views on 
H.R. 1900, H.lt. 2156, H.R. 2157 and H.R. 7556, and supports the 
objective which these bills are designed (x) accomplish. 

Because of its position as an independent regulatory agency deal- 
ing with quiisi-legislative and Cjuasi-judicial functions, the Board has 
been particularly concerned with the various provisions of the law 
relating to ethical standards in Government service. During the past 
several years the Board has appeared before numerous committees 
of the House and Senate and has supported various bills which would 
gtrengthen our laws dealing with ex parte influence, conflicts of 
interest, leaks and pressures, administrative procedure and other 
matters related to the general problem of ethical standards. 

The Board's own code of ethics, which is applicable to the Board, 
its staff, and other persons appearing before the Board, has been in 
•ffect for approximately 9 years. In many respects the functions 
of the Board are similar to those of a court and parties to cases 
before it are exi>ected to conduct themselves with honor and dignity. 
By the same token the Board and its staff are expected to conduct 
themselves with the same fidelity to standards of propriety that 
characterize a court and its staff. 

Section 300.2 of the Board's code of ethics is designed to safeguard 
cases which are decided by the Board after notice and hearing and 
upon a formal record. In such cases it is improper that there be any 
private communication on the merits of the case to a member of 
the Board or its staff. It is likewise improper that there be any 
private communication on the merits of the case to a memlier of 
the Board or to the examiner by any members of the Board's staff 
who participated in the hearing as witness or as counsel. 

Moreover, it is improper that there be any effort by any person 
interested in the case to sway the judgment of the JBoard by at- 
tempting to bring pressure or influence to bear upon the memters 
of the Board or its staff. 

Section 300.4 states that it is particularly improper that persons in- 
terested in the business of the Board provide unusual hospitality to 
the Board or its staff or that such hospitality be accepted. Section 
300.5 deals with proper attorney-client rplutionshif)s and stresses the 
need for practitionei-s to use their best efforts to restrain their clients 
from improprieties in dealing with the Board or its staff. 

Section 300.6 provides for the temporary or permanent disquali- 
fication and denial of the privilege of appearing before the Board 
of any person who is found to have engaged in unethical or improper 
professional conduct. 
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In addition to the Principles of Practice wliich were adopted to 
preserve the (juasi-judicial character of the Board's actions and to 
definitely prescribe in written form the niles of conduct by wliicli 
all pei-sons having business with the Board are governed, the Board 
has also adopted rules governing tlie conduct of its own officials and 
employees which require strict adlierence to the highest standard of 
conduct. Tliese rules have Ijeen develoi>ed over a period of years 
and have been i-evised and brought up to date tlirougli a continuous 
process. 

The Board's rules of employee conduct provide, in essence, that: 
(1) No employee may receive unusual gifts or entertainment which 

might be interpreted as tending to influence the performance of his 
official duties. 

(2) No employee may hold or acquire a pecuniaiy intei-est in any 
air carrier, foreign air can-ier or any other enterprise primarily 
aeonautical in nature. 

(3) The unauthorized disclosure of information may result in 
disciplinaiy action against any employee including suspension or 
removal. 

(4) No employee may engage in any outside employment or ac- 
tivity which in any way tends to interfere with tlie propei* perform- 
ance of his official duties or involves a conflict of interest. 

(5) A former employee of tlie Board is barred forever from ap- 
pearing before the Board in connection with any matter which he 
handled or passed upon while associated with the Board. In mat- 
ters which he did not handle or pass upon but wliich were pending 
at the time of his employment with the Board, he is not permitted to 
appear before the Board for a period of 6 months after leaving the 
Board. 

(0) No person will be employed or retained by the Board who has a 
member of his immediate family working for an air carrier or an 
aviation trade association. 

The Board's rules of emplovee conduct also make specific reference 
to the statutoiy provisions of the criminal code and other pertinent 
laws of the United States which restrict the conduct of officers and 
employees of the Board and other Government agencies. These laws 
have been very excellently summarized and evaluated bj' the staff of 
this subcommittee in its report of Mai'ch 1,1958, on Federal conflict-of- 
intei-est legislation. 

While the Board believes that its rules and regulations constitute a 
raesonably adequate code of ethics, we recognize a deficiency in these 
rules which could be remedied by apjiropriate legislation. Under the 
present law, our only remedy again.st an employee who viohites our 
rules of conduct is to dismiss him. In the case of a Board member, the 
Federal Aviation Act provides that a member may be removed by the 
President for inefficiency, neglect of duty, or malfeasance in office. 

The only remedy the Board has against outsiders who violate the 
principles of practice by improper communication or pressure is to 
disqualify and deny them the privilege of practicing before the Boai-d. 
If they are not praetitionei-s, however, the Board has no recourse 
against them at all. 

H.R. 2156 and H.R. 1900 propose the revision and reenactment of 
chapter 11 of title 18 of the United States Code and would include 
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revisions of the conflict-of-interest provisions presently contained in 
other chapters of title 18. 

Section 201 would for the firet time define "bribery," "public offi- 
cial," and "official act," and would provide a uniform maximum pen- 
alty for giving or receiving a bribe. The tenn "bribe" is defined to 
include money or a thing of value or promise thereof. Thing of 
value would also include such things as a loan, honorarium, advantage, 
position, employment, and present and future opportunities. 

"Public ofnciar' has been defined to include Membere of Congress, 
jurors, and all officers, agents, and employees of the United States in 
the executive, legislative, and judicial branches of the Government. 

The term "official act" hicludes not only a public official's affii-ma- 
tive action, but also his omission or neglect of matters. 

Section 201 of the bill prohibits all payments and receipts "for or 
because of an official act." This means that the payment or receipt of 
anything of value would be outlawed in-espective of any intent to 
influence or induce, or to be influenced thereby. 

The difficulties posed by this language undoubtedly were of concem 
to the staff of this subcommitte* which recognized in its report that 
it may seem harsh to impose a severe penalty for making or receiving 
a gift for which no corrupt consideration has been given. Section 
201 outlaws express as well as tacit arrangements for influencing fu- 
ture official conduct by rewards, but it also encompasses situations 
where the official act was done in the past. 

The words "for or because of an official act" do not require that the 
recipient of the benefit must have expected it or must know why 
he gets it—in fact they do not require any proof of the state of mind 
of tlie recipient at any time, or of the state of the giver's mind at the 
time the official act was performed. Section 201 does not require that 
the official act "for or because of" which the thing of value is given, 
must have benefited the giver or that at the time of the official act the 
giver and the public official knew of each other's existence. 

Wliile the Board supports the general objective of section 201 to 
consolidate, clarify, and strengthen the existing bribery laws, we be- 
lieve it is too broad in its present form and should be revised. 

Sex'tion 202 would combine, broaden and provide uniformity of 
existing laws dealing with bribery of witnesses and would extend the 
applicability of such laws to the bribeiy of witnesses before con- 
gressional committees and Federal agencies. The Board favors this 
provision. 

Section 203 relates to extra-governmental compensation for the 
performance of official duty. This section revises the present law, 
whicli prohibits Members of Congress and Federal employees from 
accepting compensation for services rendered in relation to matters 
liefore Federal agencies, by broadening the scot)e of the violation to 
include the payment as well as the receipt of prohibited compensation. 
It also covers persons making agreements to receive such compensa- 
tion before entry into public office or receiving such payment after 
leaving it. 

In other words, violation is made to turn on the recipient's status 
at the time of actual or purported rendition of the services rather than 
his status at the time or receipt. The Board favors the enactment of 
this section. 
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Section 204 relates to practice in the Court of Claims by Members 
of Congress and section 206 applies to retired officers of the Armed 
Forces.   The Hoard has no comments on these sections. 

Section 205 woidd continue the present prohibition of Government 
employees from prosecuting claims against the United States and 
would extend the existing law to prohibit services in matters in which 
the United States is interested where performed before executive 
and independent agencies.   The Board has no objection to this section. 

Section 207 relates to the disqualification of former officers and 
employees in matters connected with their former duties or involving 
the employee's agency. 

The present law, section 284, chapter 15, title 18, United States 
Code, prohibits a former Federal employee, within 2 years after ter- 
mination of his services, from prosecuting claims against the United 
States involving a subject matter directly connected with his employ- 
ment or duties. Section 99 of title 5 of the code bars an employee of 
an executive department, for a period of 2 years after leaving such 
department, from prosecuting "any claim against the United States 
which was pending in either of said Departments" during his employ- 
ment. The Board is not deemed to be a department within the mean- 
ing of this section. 

Section 207 broadens the existing law to impose (1) a lifetime dis- 
qualification with respect to all matters in which the United States is 
interested and with respect to which the employee exercised respon- 
sibility, and (2) a 2-year disqualification with respect to other matters 
in which the United States is interested and which involve the em- 
ployee's agency. 

Section 207 would thus eliminate the present 2-year limitation and 
substitute the phrase "any responsibility" for the existing law which 
applies only where the person's employment or duty was "directly 
connected" with a particular claim. 

It is the Board s position that section 207 is too restrictive and 
should be revised. In our opinion the test of permanent disqualifica- 
tion should be dependent upon whether the person "handled or passed 
upon" a matter during his employment with the Government. The 
Board's regulations apply this test and go further than section 284 
of the existing law by barring forever a former employee who "han- 
dled or passed upon" a matter while employed by the Board. If a 
matter was pending before the Board during the time of his employ- 
ment and he did not "handle or pass upon" it, our regulations would 
prohibit him for a period of 6 months from appearing before the 
Board in connection with that matter. 

"Wliile the Board would have no objection to a permanent bar where 
a person has "handled or passed upon" a matter, we cannot endorse 
the amendment proposed m section 207. As presently drafted the 
words "any responsibility" would permanently bar former employees 
who may have had an insignificant or nonsubstantive interest in a 
matter and where there is no danger of a conflict of interest. 

This, in our opinion, would severely handicap the Government in 
securing the services of competent personnel and would unduly re- 
strict Government employees, particularly those with specialized ex- 
perience, from earning a livelihood outside the Government. 
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Section 208 prohibits business dealings by a Government employee 
with a private business entity in which he has a pecuniary interest. 
With some modification, it continues the existing provisions of section 
434 of title 18, United States Code. This provision is similar to tlie 
Board's code of ethics which prohibits an employee from holding or 
acquiring a pecuniary interest in any air carrier, foreign air carrier or 
any other aeronautical enterprise. The Board has no objection to 
tlie enactment of section 208. 

Section 20!) incorporates with relatively minor change the provi- 
sions of existing section 1914, title 18, United States Cocle, which pro- 
hibit a Government employee from receiving any salary in connection 
witli his Government services from any source other than the Govern- 
ment of the United States. The new section brings the receipt pro- 
vision in conformity with the payment provision and is made to 
apply to any contribution or supplement of salary. The new section 
is also made to apjjly to legislative and judicial personnel. The 
Board has no objection to tliese changes. 

Section 218 is ba.sed in part on section 216, cliapter 11, title 18, 
United States Code, which autiiorizes the President to declare void any 
contract or agreement with the United States wliere payment has 
been made to an officer, employee, or agent of tlie United States for 
procuring such contract or agreement. Section 218 would expand 
the power of the President to extend to Government licenses, per- 
mits, grants, certificates, decisions, opinions, subsidies, and similar 
benefits conferred in violation of any of the provisions of chapter 11 
of title 18 as revised by H.R. 2156. The United States would be au- 
thorized in any such case to recover, in addition to prescribed penal- 
ties, whatever has been given or transferred. 

While the Board sees no objection to continuing the provisions of 
section 216 giving the President authority to rescind a contract or 
agreement, we cannot subscribe to the amendment propased in sec- 
tion 218 to expand the President's power to rescind opinions and 
decisions of the Civil Aeronautics Board. 

With the exception of matters involving oversea or foreign air 
transportation, the Board's functions are i>erformed independently 
of the executive branch. By requiring the President, imder section 
218, to review the merits of tlie case in order to determine whetlier the 
decision should be rescinded would, in our judgment, be inconsistent 
witli the Board's statutory responsibilities as an independent agency. 

In addition, the proposed amendment of section 218 could have 
an adverse effect on a large number of people who had notliing to do 
with the transaction. For example, tlie rescission of a route award 
or of a Board opinion authorizing the payment of subsidy, could have 
the effect of depriving the traveling public of needed air sendee. The 
Board is opposed to section 218 (e) of the bill. 

H.R. 215T 

H.R. 2157 would amend the Administrative Procedure Act by add- 
ing as title II an overall code of ethical conduct to cover employees 
of all executive agencies as well as former employees and members 
of the public who deal with the agencies. Tlie bill would provide ad- 
ministrative penalties including discharge for employees who engager 
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in unethical conduct, suspension or disbarment of representatives who 
violate rules froverninij; the activities of former employees, and dis- 
qualification for c«ntracts and grants of private parties wiio engage 
in unethical practices in dealing with the Government. 

It is noted that new title II to the Administrative Procedure Act 
is to be cited as the "Code of Official Conduct for the Executive 
Brancli," and that H.E. 2157 malces numerous references to the exe- 
cutive brandi of the Goverinneiit. If this bill is intended to cover 
independent regulaton' agencies like the Board, it siiould so state. 

Section 102 establishes six categories of improper conduct for offi- 
cer's and employees of the Government. Section 102(a) declares it 
improper for a Government employee to (1) accept gifts from, (2) 
discuss future employment with, or (3) become unduly involved so- 
cially with persons outside the Government or whose businass may be 
substantially affected by their perfomiances of official duty. 

The prohibitions contained m section 102(a), in our opinion, are 
too restrictive. The phrase "whose interest may be substantially af- 
fected by his perfonnance of official duty" puts the employee in a 
difficult situation for he maj' have no way of knowing whether a partic- 
ular person's interests will be substantially affected by liis perform- 
ance of official duty. The holder of a large amount of stock in an 
airline presumably would be substantially affected by a rate increase 
granted to the airline by the Board. An employee who recommended 
sucli an increase might l»come well acquainted with such a pei-son, 
even to the extent of exchanging gifts, without ever knowing that the 
pei"son was a stockholder in the airline. 

If this provision is retained we recommend that it be qualified so 
as to apply only to cases where the em])loyee knows tiiat tlie per- 
son's interests may be substantially affected by his performance of 

We are also concerned with the phrase "to discuss or consider his 
f\iture employment." The Board realizes that there are. circumstances 
in which the offer or acceptance of employment might constitute an 
attempt to influence or present a conflict of interest. 

Tliis might be true m a pending matter whei'e the individual has 
the power to decide or to influence tlie decision. Tlie Board, however, 
has experienced no problems in this area. The practical situation 
fivcing tiie Board and its employees is quite different from that in some 
of the other branches of Government. The Boai-d's work is rather 
narrowly confined to tlie single industry of air transpoi'tation. A flat 
prohibition against discussing future employment would in all prob- 
ability take Board employees out of the market insofar as the prospect 
of employment with the air transportation industiy is concerned. 

If, through a policy of proiiibiting discussions of future employ- 
ment, tlie oi)portunities for self-advancement in private industry are 
seriously curtailed, tliere. is no doubt that in t]ie absence of compen- 
sating circumstances employment with the Board will become less 
attractive, and the problem of recruiting capable personnel will be- 
come more difficult. 

Tlie bill goes further tlian to outlaw discussion of future employ- 
ment. It also makes it imjjroper to "consider" future employment. 
Under this provision, if an employee receives an offer from industiy, 
there having been on previous discussion on the subject, he may not 
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consider the offer but must reject it out of Iiand for if lie weighs tlie 
mattar he must have given it some consideration wliich is proliibited. 

Sections 102 (b), (c), and (d) declare it hnproper to use confiden- 
tial Government information for private gain, to divulge confidential 
information to unauthorized persons, or to acquire financial interests 
or engage in employment which conflict with the proper performance 
of duty. These sections are similar to the Board's code of ethics and 
the Board favors their enactment. 

Section 102(e) woukl make it improper for an em])loyee of the 
Government to participate on behalf of the United States in any 
transaction which chiefly aflw'ts a pei-son (1) by whom he has been 
emplovex^l oi- with whom he has had any economic interest witliin the 
preceding 2 years, or (2) with whom he has any economic interest 
or any pending negotiations concerning a prospective economic in- 
terest. 

The Board favors section 102(e) (2) but feels that the prohibition 
contained in section 102(e) (1) may be too restrictive. 

The Board endorees section 102(f) which declares it improper for 
an employee of the Government to fail to conduct his affairs so as to 
avoid any reasonable suspicion or appearance of the violation of any 
of the provisions of .section 102. The Board concurs in the general 
obiective of this provision which is similar to the Board's own regu- 
lations. 

Section 103 makes it improper for a former officer or employee in 
the executive branch of the Government to ever participate in any 
matter in which the T'nited States is interested and which involves a 
subject matter concerning which he had any official responsibility, or 
officially acquired confidential information during his Government 
employment. 

Section 104 bars a former officer or employee, witliin 2 j'ears after 
termination of employment, from having anything to do with any 
matter involving his former agenc\\ 

Sec;tions 103 and 104 cover generally the same ground covered by 
the criminal provisions of section 207 of H.R. 2156. The Board is 
opnosed to sections 103 and 104 for the reasons stated in our discussion 
of H.R. 2156. 

Section 105 is addressed to meraljers of the public who deal with 
Government employees. It makes it improper conduct for such a 
person— 

(a) to give gifts to, to discuss future employment with, or 
become unduly involved socially with a Government employee 
who transacts Government business with him or whose perform- 
ance of duty may substantially affect his interests; 

(b) to persuade Govermnent employees to divulge or prema- 
turely release confidential Government information; and 

(c) to knowingly emjjloy a former Government employee un- 
der circumstances which would constitute improper conduct 
within the meaning of sections 103 or 104. 

While the Board has no objection to section 105(b) which is similar 
to our own code of ethics, we feel that .sections 105 (a) and (c) are 
too restrictive and should be modified. 

Section 106 declares it to be improper conduct for any party to a 
contestetl agency proceeding which has been designated for hearing 
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to make ex parte representations to agency members or employees 
conceraing any question of law or fact involved in the proceeding. 
The Board has no objection to this provision which is in line with the 
Board's code of ethics. 

We believe it would be desirable, however, to follow more closely 
the language of the Administrative Procedure Act so that section 106 
would be applicable to cases which are decided by the agency after 
notice and hearing and upon a formal record. 

Section 107 j)rovides sanctions for violations of the foregoing pro- 
visions of the bill. For violations of section 102 the liead of the 
agency may dismiss the employee; for violations of section 103 or 
104 he may bar the appearance before the agency of the former em- 
ployee. He may requn-e any person who is represented by another 
person to certify that the representative will not violate section 103 
or 104; for violations of section 105 or 106 he may bar any person 
from negotiating or competing for any business with his agency, for 
such period of time as he deems proper. 

In addition, the head of the agency may, under regulations pre- 
scribed by the President, cancel any contract, loan, subsidy, rate, 
permit, or certificate which he finds to have been procured as a result 
of improper conduct within the meaning of title 18. 

We question the advisability of requiring any person who is repre- 
sented by another person to certify that the representative will not 
violate section 103 or 104. The client, who is required to make th« 
certification, is hardly in a position to know whether the case involves 
subject matter concerning which the former emploj'ee had an official 
responsibility and much less in a position to know whether he officially 
acquired confidential information. Perhaps a requirement of joint 
certification would resolve this question. 

H.R.   7656 

H.R. 7556 would amend section 284, chapter 15, title 18, United 
States Code, to subject to criminal penalties (1) any person or con- 
cern who, within 2 years after a Federal civilian employee has termi- 
nated his employment, knowingly employs or offers or promises to 
employ, any such employee who at any time in a 2-year period prior 
to termination of his Federal employment, has dealt with the claim or 
business of such person or concern, minor ministerial dealings and 
regulations or orders of general application to business excepted; and 
(2) any Federal civilian employee who, within 2 years after he has 
terminated his Federal employment, accepts or promises to accept 
employment with a person, concern, or foreign government whose 
claim or business he dealt with at any time during the 2-year period 
prior to termination of his employment. 

For the reasons stated in connection with H.R. 2156 and H.R. 2157, 
the Board is opposed to the enactment of H.R. 7556. We recognize 
that there are circumstances in which a former Government employee 
should be limited or prohibited from appearing before the agency 
and the Board's regulations are designed to provide such protection. 
H.R. 7556, however, goes much further and would have the effect of 
precluding substantial number of Board emploj'ees from obtaining 
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employnjent for a period of 2 years in the one area in which they are 
best qualified to work. 

We believe the restrictions proposed by H.R. 7556 are unnecessary 
and undesirable.   The Botird is opposed to this bill. 

In conclusion, Mr. Chairman, may I express the appreciation of 
the Civil Aeronautics Board for the work done by this subcommittee 
and its staff in connection with this important problem of ethics 
in Government and for this opportunity to appear before you today 
*nd present our views in connection with H.R. 2156, H.R. 1900, H.R. 
2157, and H.R. 7556. 

(Mr. Newmann's statement appears at p. 254.) 
The CHAIRMAN. Thank you very much. 
Mr. MEADER. DO we have time for a question or two? 
The CHAIRMAN. Very well. 
Mr. MEADER. Mr. Newmann, I was interested in your comments— 

relating to accepting compensation outside of a Government salary. 
Can you refer back to that? I think it applied both to Members of 
Congress and to others. It is on page 9 of your statement, the last 
paragraph, relating to section 209 of H.R. 2156. 

Do you believe that that would be broad enough to prohibit the 
receipt of honorariums for making lectures on the part of members 
of the Civil xieronautics Board or Members of Congress? 

Mr. NEWMANN. I don't think it is clear. Congressman Meader, from 
the language of the bill as to whether it could be construed that 
broadly or not. I think it certainly raises the question, and I just 
couldn't give you a definite answer. 

I think that if it is the intention of the committee to so apply this 
bill, I think that it might be well to let the legislative history reflect 
this point. 

Mr. MEADER. Say the Air Transport Association is having an an- 
nual meeting in San Francisco, and they have asked the Chairman of 
the Civil Aeronautics Board to come out and address them on future 
developments in aviation, or the regulation of carriers, and they give 
him a fee of $1,000 for making his lecture, would that be prohibited 
by the terms of section 209 ? 

Mr. NEWMANN. I would say that it probably would, and in any 
event, our own code of ethics would be so construed that it would be 
prohibited. 

I might also add that insofar as the Civil Aeronautics Board is con- 
cerned, I think that no Board member or staff member has ever ac- 
cepted an honorarium. 

Air. MEADER. Let me ask you, with reference to section 218, which 
you oppose, as I recall your statement. Let me call your attention to 
the phrase on line 11 of page 13, "in violation of this chapter." Would 
it be your understanding that there must have been a finding by a 
court in a criminal proceeding of a violation of this chapter beK)re 
the President could cancel a contract ? Or if, in the President's 
opinion, a violation had occurred which had not been established by a 
court proceeding, would he be required to, or could he in his discre- 
tion, void the contract ? 

Mr. NEWMANN. I would assume that the person who might be found 
guilty under this statute would have an opportunity to have liis day 
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in court iind, to present liis position and have an opportunity to pre- 
sent his side of tlie case and to defend himself. And I would say, in 
answer to your question, tliat it would come ahout after a decision. 

Mr. MEADEU. Under this languajre you woidd construe it to mean 
that only where there had been a conviction for a violation of this 
chajjter would the President be emjwwered to cancel a contract? 

ilr. XEWJIANN. Tliat would be my understanding; yes, sir. 
Mr. MEADER. He could not do it without such a conviction? 
Mr. NEWMANN. That is my undei-standiiifr. 
Mr. MALETZ. Mr. Newmaini, section 200 of II.R. 2156 revises, does 

it not, section 1914 of title 18, United States Code? 
Mr. NEWMAXN. Sir? 
Mr. MALETZ. Is it not correx't that section 209 of H.R. 2156 revises 

section 1914 of title 18, United States Code ? 
Mr. NEWMANN. Yes, sir. As I understand it, tliere is little change, 

but there is some change in the existing law. 
Mr. MALETZ. I didirt quite understand your answer to Congress- 

man Meader's question. Is it your view that section 209 would pro- 
hibit a member of the Civil Aeronautics Board fi'om accepting an 
honorarium for making a speech before a trade association? 

Mr. XEWMANN. WCH, my answer was that the language of this 
particular sex-tion might very well be construed that way, Ijecause it 
might be a contribution to compensation from a trade association. 

Mr. MALETZ. It might be construed that way. Well, is it not cor- 
rect that the substantive language of section 209 is precisely the same 
as section 1914, of title 18 United States Code? 

Mr. NEWMANN. Yes, sir. 
Mr. MEAOEK. Will coiuisel tell me where that is? 
Mr. MALETZ. On i)age 87 of the Stafi' Report, Parts I and II. 
Is it your view, then, that it would be a violation of section 1914, 

title 18, United States Code, for a Commissioner of the Civil Aero- 
nautics Board to accept an honorarium for making a speech before 
a trade association ? 

Mr. NEWMANN. I would Siiy—I couldn't give you a flat answer, 
but I would say that the wording in lines 23 and 24—— 

Mr. MALETZ. I am not talking about the bill, I am talking alx)ut  
Mr. NEWMANN. This is the same language of section 1914 that I am 

referring to which says "In connection with" his servicjes as a mem- 
ber.   Now, I don't know how far "in connection with" would go. 

Mr. MALETZ. In other words, the language "in connection with" 
which appears in section 209 of the bill is precisely the same as the 
language in the present section 1914? 

Mr. NEWMANN. Yes, that is correct. 
Mr. M\LETz. Have you had occasion to examine the case law con- 

struing section 1914? 
Mr. NEWMANN. NO, sir; I have not. 
Mr. MALETZ. DO you know of any decision that has held that such a 

situation would be in violation of section 1914? 
Mr. NEWMANN. No, sir; I do not. 
Mr. MALETZ. Have you had occasion to examine the legislative his- 

tory of section 1914 ? 
Mr. NEWMANN. NO, sir. 
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Mr. MALETZ. SO, therefore, your answer to Con<;ressman Meader's 
question is predicated on your first-blush reaction to the tenii "in con- 
nection with"; is that right i 

Mr. NEWMANN. Tliat is correct, sir. 
Mr. MEADER. The main difl'crence is addition of "a contiibution of 

supplementation of salary"? 
Mr. NEWMANN. It is also expanded in scope to make it applicable 

to legislative and judicial ])ersonnel, I believe. 
Mr. MEADER. "VVell, under the present section li)14 the definition is 

being a Government official or employee, and I believe that phrase 
does not include Members of the Congress or the staff of the com- 
mittees of Congress. 

Mr. NEWMANN. I think it makes the change, as I see it, "or any 
contribution or supplementation," and to extend the applicability. 

Mr. MEADER. In other words, you think tliat since it expands the 
type of compensation from the M'ord "salary" to "a contribution of 
supplementation of salary," it would be construed by the courts to 
mean something in addition to a salary or other kind of compensation, 
possibly an honorarium for a lecture made in his official capacity? 

Mr. NEWSIANX. Congressman, I don't think I can give j'ou a flat 
answer to your question, but 1 would put it this way, that if I were a 
member or the Civil Aeronautics Board, I certainly would be very 
hesitant, and I would not take an honorarium under the conditions 
which you mention here with the presence of this language. 

Mr. MEADEU. That might apply to, say, counsel for this committee, 
who might become expert in the field of antitrust law, and might 
appear before a bar association somewhere—and they probably 
•wouldn't be invited except for their official position with the com- 
mittee and the prestige and expertness which they developed—and 
if they received any honorarium for such apjjearance, it might be a 
violation of the terms of such statutes; do you think so? 

Mr. NEWMANN. I think I should also point out—and I want to 
stress the fact—that irrespective of the particular language of this 
section, that this would be prohibited by the Boaitl's own code of 
ethics. Insofar as the Civil Aeronautics Board is concerned, we would 
not get into the question which is raised here. 

Mr. KoGERs (now presiding). Thank you, Mr. Newmann. We ap- 
preciate your coming.    And that will be all. 

The ref)ort from the Federal Power Commission will be placed 
in the record. 

(The report referred to follows:) 
FEDERAL POWER COMMISSION, 

Washington, February 2i, 1960. 
Re H.R. 7556, 86th Congress, employment of former Government personnel. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

DEAR MR. CHAIRMAN : Reference Is made to your letter of January 25, 1960, 
with respeot to the hearings before Subcommittee No. 5 on H.R. 21.56, H.R. 2157, 
and H.R. 75.")fl. The Commission's views on H.R. 2156 and H.R. 2157 are con- 
tained in a joint report on those two bills which is being submitted under 
separate cover. 

H.R. 7.5.56 would prohibit, under certain conditions, for 2 years, the employ- 
ment of former employees of the Federal Government in connection with claims 
or business with which the employee dealt while employed by the Government. 
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Certain provisions of H.K. 2156 and H.R. 2157 are concerned with this problem 
and the views and recommendations of the Federal Power Commission on the 
general subject of conflicts of Interest and Government employee ethics are ex- 
pressed in its report on those bills. 

Sincerely yours, 
JEBOMB K. KtrTKENDALL, 

Chairman. 

Mr. ROGERS (presiding). Tomorrow the committee witnesses are 
Mr. John L. Fitzgerald, General Counsel of the Federal Communica- 
tions Commission; Mr. Jerome J. Kuykendall, Chairman of the Fed- 
eral Power Commission; and Mr. B. Otis Beasley, Administrative As- 
sistant to the Secretary of Interior. 

The committee will stand adjourned. 
(Whereupon, at 11:55 a.m., the subcommittee recessed, to reconvene 

at 10 a.m., iS-iday, February 26,1960.) 
(The statement referred to at p. 232 follows:) 

STATEMENT OF THOMAS G. MEEKEB, GENEBAL COUNSEL, SECURITIES AND EXCHANGE 
COMMISSION, liEFORE SUBCOMMITTEE NO. 5 OF THE COMMITTEE ON THE JUDICIABT, 
HOUSE OF REPKESENTATIVES 

Mr. Chairman and members of the subcommittee, I am Thomas G. Meeker, Gen- 
eral C"unsel of the Securities and Exohiinge Commission. I am pleased to appear 
here today to offer my comments on three bills now imder con.sideration by you: 
H.K. 2156, «hich amends chapter 11 of title IS U.S.C; H.R. 2157, which would 
create a title II of the Administrative Procedure Act; and H.R. 7.55C, which 
would amend section 284 of title IS U.S.C, all of which generally deal with con- 
flicts 'f interest of Guverument employees. In preparing my comments on these 
bills, I have l)een greatly aided by having access to the detailed stafC report sub- 
mitted to this subcommittee when similar legislation was under consideration 
In 11).5S.' 

The Securities and Exchange Commission was one of the first governmental 
agencies to recognize the importance of establishing the highest standards of 
Integrity and impartiality of administrative agencies. In 19i')3 it Cfidified and 
promulgated a comprehensive set of "Rules of Conduct for Members and Em- 
ployees and Former Members and Employees," and in 19,58 further promulgated 
"Canons of Ethics for Members of the Commission." For the convenience of the 
subcommittee I offer for the record a copy of these rules and canons. These rules 
and regulations, coupled with self-di.scipline by Commission members and per- 
sonnel, based on a personal sense of integrity, have operated efiftfctlvely to assure 
action bnsed upon strict impartiality and the merits of a particular mitter and 
not as the result of any improper influence. Accordingly the Commission fully 
concurs in the objectives sought to be achieved by the three bills under considera- 
tion. However, to the extent that the separate bills as presently drafted create 
unnecessary hardships or other problems which in my view are detrimental to 
the effective functioning of Government agencies, we must resi)ectfully tike ex- 
ception to certain specific provisions. Also, I should add at the outset that since 
the Commission's rules and regulations have been in our view .so effective over 
a cimsiiierable period of time in dealing with our own conflicts-of-interests prob- 
lems, we believe that any legislation should make it plain thiit these regulations 
are not to be superseded or supplanted by such legislation.^ With these thoughts 
In mind I would now like to turn my attention to some of the speciflc provisions 
of each of the bills which are the subject of this hearing today. 

Perhaps the most troublesome provision so far its our Commission Is concerned 
Is the one which would prohibit for a 2-year i)eriod any person from apiiearing 
or practicing before any agency by which he was formerly employed. This pro- 
vision is found in both set'tion 104 of H.R. 2].">7 and section 207 of H.R. 21.50. 
H.R. 7550 would prohibit any i)erson from being employed by any person or 

' Stuff rpport to Subcommlttpp No. 5, Committee on the JHdIclar.v, House of RppreRenta- 
ttvps. sr>t'> Cone.. 2i1 BcsK., nil Fedornl Conflicts of Interest Legislation, pts. I and II, doted 
Mar, 1. 19,'jS. and pts. HI. TV. and V. dated Dec. .SO. in.^S. 

'While the propo.sed legislation does not state that It Is exclusive. It should be made 
perfectly clear that present rulemaklng power of agencies such as ours is not Impaired 
In this repard. 
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concern with whom he has transacted business on l)ehalf of the Government for 
a 2-year period after Iiis separation from Governuieut eniployuieut. The Secu- 
rities and Exchange Commission is specilicaily exempted from this lust bill. 
However, my comments apply to it as well as to the other bills because of its 
impact on other agencies. 

While I can fully understand the desire of those who propose the 2-year abso- 
lute ban against practice by a former employee before the agency which he 
served, nevertheless 1 feel that as a practical matter the rigor of such a require- 
uient goes far beyond the practical needs of the Government to assure the in- 
tegrity of its process. I say tliis because I am certain that one of the objectives 
of those who have apiK-ared before this subcommittee in supiwrt of this 2-year 
ban is to insulate completely both the former employee and those who continue 
to serve from not only the possibility of a violation but also from the creation 
of any appearance of violation of either the letter or spirit of existing statutes 
prohibiting conduct of tills character. These are worthy objectives and to be 
commended, but I have no doubt that people who otherwise ndght be willing to 
enter public service would be very reluctant to do so if they were sul ject to this 
type of prohibition and such provision would be far too restrictive on the future 
employment or opportunities for practice of [)ersons iiresently in Federal service. 
Moreover, the pruhlbition of section 104 of II.R. 21.")7 would bar an employee in 
many cases in which the matters involved had not been even remotely con- 
nected with the ofliciai duties of the employee, and about which he had gained 
no information while an employee of the Government. 

We in the Commission have dealt with this problem previously and I believe 
that our treatment of the subject is both elTective and fair to ail concerned. 
Under the Commi.ssion's rules of conduct any iwrson leaving tlie Commission 
is i)ermanently barred from participating in any matter in which he h-s gained 
some knowledge or information during his Government employment.' For a 
2-year period after leaving the agency every .such former employee is required 
to tile a report with the Commission in any matter in which he is apearing be- 
fore it within 10 days after he is retained or employed.' In the reiiort the 
former employee must state why he believes his employment is consistent with 
the rules of conduct and, as a matter of practice, such reports are circulited 
among the Commission offices to determine whether there appears to be any 
violation in the c<mtem])Iated employment or representation. 

It seems to me on balance that this disclosure technique employed by this 
Commission, which alerts it and its officers and employees to the intention of 
a former employee to apiMjar before the Commission in any matter, serves both 
the agency and the public interest by careful review of practice by former em- 
ployees within the framework of our rules prior to any appearance by such em- 
ployee before the agency for the 2-year period foib)wing his dep.irture from 
the agency. When viewed together with the absolute prohibition in rule C of 
the Commission's conduct regulation against an appearance by a former em- 
ployee or anyone associated with him in a particular matter if the former 
employee personally considered it or gained personal knowledge of the facts 
thereof while a member or employee of the Commission, I believe the Commi.s- 
sion's considered solution to this problem merits careful evaluation by this 
subcommittee. 

I might also empha-size that the Commission's approach to this problem is in 
keep'ng with the stringent rule which the courts apply in dealing with the 
question of a disqualification of an attorney by reason of prior connection with 
an opposing party. Thus, .Tndge AVeinfeld pointed out in T.C. Theater Corp. 
r. Warner Bros. Pictures, Inc.  (11.3 F. Supp. 26.") at 2G8  (19."i3)). that: 

"A lawyer's duty of absolute loyalty to his client's interests does not end with 
his retainer. He is enjoined for all time, except as he nmy be released by law, 
from disclosing matters revealed to him by reason of the confidential relation- 
ship. Related to the principle is the rule that where any substantial relation 
can be shown between the subject matter of a former representation and that 
of a subsequent adverse representation, the latter will be prohibited."' 

'Knio 6. SFX' conduct reeiilntlon. Ruhmittod horpwlth. 
* KDIP 6(CI of the conduct reciitntion dcfinps npppnrance brondly as any "pprsonal 

apppjirance before or personal communication with the Commission or any member or 
employee theriof.  •   •  •" 

" n • ^ H U'. approval In United States v. Standard OU Company {ff.J.) (130 F. Snpp. 
345, 358 (1955)). 

5.'i2Sft—60 17 
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. This Conimissiou has itself in the past talveii action to enjoin the practice by 
a former employee when it felt that his participation in a matter was barred 
by this type of conflict of interest.' 

If the Congress concludes that as a matter of policy the 2-year absolute ban 
Is desirable, it would seem to uie that such restriction ought to be considered iu 
light of any similar activity by those who have served either the legislative or 
jud.cial branches of the Government. If the concern is that a former official or 
eujployee of an agency may be able by his very api)earance or contact with the 
agency to cousriously or unconsciously influence it or its officials or employees, 
then I think that such absolute ban should be applicable also to former officials 
of the legislative and judicial branches of our Government in the same manner 
as H.R. \il'Ai would restrict the activities of an A.ssistaut Attorney General of 
the Department of Justice or a General Counsel of a Conunission. for example. 

Addressing myself now to H.R. 2157, you will note that section 102 of this bill 
closely parallels certain of the rules of conuuct which the Commission has pre- 
scribed for its employee.s, with the exception of the subdivision (f) thereof as 
to which I will have more to s.iy in a moment. With respect to the other pro- 
visions of Ibis section I only wish to note that in our own rules of conduct we 
have referred to a "valuable" gift, favor, or service iu order to make plain that 
a de mininiis gratuity is not included. I would a.ssume that .section lu2(a) ( 1 ) 
would be similarly interpreted, although it is worded "any gift." Also with 
respect to the language in section 102(a) (2) which reads "to discuss or consider 
his future employment with," I think that perhaps the language of the Commis- 
sion's rules, which is "to discuss or entertain a proposal for," is iierhnjis pref- 
erable. I say this because of the difficulty of proving that a Government em- 
I)loyee "considered" future employment as against proving that he "entertained 
a proposal for" such emi)loym?nl.' 

We appreciate the objective of subparagraph (f) of section 102 and are iu 
sympathy with the idea that all Govevnuient emi)loyees should so conduct them- 
selves as to be above all "reasonable suspicion." I nevertheless foresee a danger 
that this subparagraph could be abused liy malicious persons bent upon suggest- 
ing impro]ier conduct when in fact none actually exists. I think we pride our- 
selves on not applying this type of suspicion standard, which has caused so much 
travail elsewhere In the world, anil I believe that Ihe standards set forth in the 
other portions of section 102 are sufficiently broad and proscriptive. 

Section lO.'i of H.R. 21,'J7 is merely the counterpart of section 102, and except 
for the comments I have nmde above with resoect to the corresponding provisions 
In 102 I have no comment to add as to this section. 

I agree with the purpose and objective of section 106, and the Commission has 
always jealously guarded against any improper ex parte communications in its 
quasi-judicial proceedings. Indeed, Canon 9 of the Commission's Canons of 
Ethics cover this very subject matter, and provides: 

"Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceeding and the arguments of the parties or their 
coun.sel properly made in the regular course of such proceeding. All communica- 
tions by parties or their counsel to a member in a quasi-judicial proceeding which 
are intended or calculated to influence action by the member .should at once be 
made known by him to all parties concerned.   A member should not at any time 

'IKS. anil S.E.C. v. Mnhaney  (27 F. Siij)p. 46.1. 1 SEC .Tiid. Dfc. p. 6S8). 
'Cnmparntlve table nf prnvlslons of H.K.  2156 and 2157 and Cfommlsslon's conduct 

reeulatlon and canons of etliics : 
H.R. 2157 Regulatlon^CanoDS 

1102 (a)(1). Rule IB ; canon G. 
(2). Rnlp IC. 5. 
(3). Rule IE ; canon 0. 

(b). Rule lA. 
c). Rule ID. U). Rules IG, 2,.? : canons 17, 18. 

(«"). Rule 4 : caooit 7. 
(f). Canon 8. 

ii 103, 104 (am a H.R. 7556). 
H.R. 21S6 

201(c). Rule IB. 
20.S. Rule lA. IB. IF ; canon 6. 
205. Rules 2B. 2C, 2D. 
207. Rule 0: canon 7. 
208. Rules IP. IG. 2B. 2C, 3. 4 : cai canons 17, 18. 
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permit ex parte Interviews, arguments, or communications designed to lnfliienc« 
his action in sucli a matter." ' 

However, section 100 as presently worded would interfere with the proper con- 
duct of sucli proceedings in that it would apparently prohibit employees or mem- 
bers not concerned with the decisional function from communicating with each 
other. I do not believe that it was intended to proscribe this typo of conduct and 
accordingly I suggest that language be added which wcmid make it plain that 
the re.striction on communications apiilies only to agency members or employees 
having some responsibility in the decisional processes. Also, an exception should 
be made for those cases in which the parties voluntarily waive any objectiim to 
participiticm by the staff in preparing the agency decision. In the case of the 
SKC this is frequently done by the parties to expedite the completion of a 
proceeding. 

I have a number of suggestions to make concerning the penalty section of 
H.R 2157, namely, section 107. First, I would suggest that it be matle clear 
that the iienaities provided are '"in addition to any others prescribed by law." 
Second, the opening phrase, "The head of any agency," nuiy be ambiguous as ap- 
plied to an agency, which is governed by a commission or board rather than by a 
single official. It could either mean the commission or board, or mean the ch;iir- 
nian thereof. It should be made clear that the commission or board, not the 
chairnuin, is intended except in areas in which existing .statutes vest authority 
sijeciflcally in the chairman.' Third, I believe that a power to suspend should be 
added since there may be cases which are not .sufficiently heinous to require 
dismissil. Fourth, I would add a provision making it plain that there may be 
a i)ermanent bar In addition to a bar for a period of time under subpara- 
graph (4). Finally, the penalties under subparagraphs (4) and (5) are not set 
forth In language which is i)ertinent to the noniuil operations of this particular 
Commission. To make s<ich provisions effective in our area appropriate amend- 
ments would have to be added to these subparagraphs to cover the types of activ- 
ities with which we deal such as applications for registrations or exemptions, and 
appearing and representing parties in proceedings and Investigations conducted 
by this agency and other similar matters. 

Finally, I would 1 ke to turn to II.R. 2156. I have previously commento<l on 
the portinn of section 207 which would constitute an absolute 2-year bar. I 
have only a few comments with respect to other sections of this bill. 

Generally, to Insure that all tyi)es of improper giving or receiving of bribes 
are covered in the i)articiilnr sections involved, I would suggest a general pro- 
vision covering any "corrupt giving, promising or receiving of any bribe."" 
The word "corruirt" wh'ch is used in other sections of the Criminal Cede (fee 
e.g., sees. iri03, l.';04, title IS, U.S.C.) has been broadly ('efined by the courts 
to cover any endeavor which Is not consonant with honest and bona fide con- 
duct. The value of this type of language is self-evident, since from time to 
time sp^c'fic conduct escapes punishment because a defendant Is able to demon- 
strate that his iwirtlcular misconduct is not covered by any specific bribery 
provision. 

ID section 201 I would move the phrase "either before or after he has ouali- 
fled" to the end of the paragraph defining "public official," so as to make It 
plain ttat this phrase covers all of the types of officials referred to In that 
sectien, not .lust congressional personnel. This suggestion also applies to the 
first paragraph of section 203. 

Section 201(b)(2) covers any person "about to become a pubMc official," 
whi'e siMlvleion (c)(3) of this .«iame section fails to include such a person. 
I believe It would be consistent with the purpose of this latter subdivision to 

' Diirlnc thp S.lth Cnnprpss, this Conimlsfilon BiibmlttPd n propospd blU »(ral1nr to this 
oinon. both to the Spnntp Jiidlolnry Commlttpp. In connection with S. 2402. nrd to the 
H'"«e Interstate and Foreign Commerce Committee, In connection with H.R. 11022. as 
follows: 

"W'loever. dlr^ct'v or Indirectly, endenvors to commnnlcnte or commnnlcntes. In the 
»»>R"tiep of the pTtles or wlthont notle" to them, with nny memher of nnv neencv of the 
United Stntes. n henrlnir offleer or examiner of Bnch nreicv. or memhe'- o' Its stnT on the 
merits of any matter In which siirh persons are exerclRlnjr ounsi-judlclil  functions; or 

"Whoever eornuitly. or by threats or force, endeavors to influence or brln(? pressure 
upon qnph pestms In the e^prei«e of their functions In anv matter—• 

"Shall be fined not more than $ , or Imprisoned not more than years, or 
both" 

• Tor p'tinipie, see Reorganization Plan No. 10 of 1950, S U.S.C. 183i (Com. SDPP.). 
«4 Stit. 12fl5. 

" See footnote 8, sripra. 
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odd the phrase "or about to become" a public official, as is done in subparagraph 
(b)(2). 

In the iieuultiniatp paragraph of section 202 I believe provision should he 
made for a n-asoualile fee for expert witnesses, not only for preparation to 
testify but also for testifying, and this could be accouiplislied by adding at the 
end of that paiagrai)h the phrase "and in apjiearlrg and testifying." 

In Ktvton 20;{. to cover a situation where a payment might be made in ad- 
vance of a person assuming his governmental position, it would .seem that the 
second paragrajih should b' iimended not only to cover i>ersons who are or 
were Government emplo.vees but are "about to become" such. 

In the last section of the bill (fee. 218) I would suggest that the language 
"in adiition to any other remedies provided by law" be added to make clear 
that the i)eiialties provided by tliat section are iuMiticmal and nnt exclusive. 

I wish to thank you f ( r the opportunty ti <ffar our comments, and I shall 
be happy to answer any questions the subcommittee may have. 

(The stuteinent referred to at p. 247 follows:) 

STATEMENT OF Ross I. NEWMANX, ASSOCIATE GENERAL COUNSEL, RULES ANO 
LEQISLATICN, OP THE Civn. AERONAUTICS BOARD 

Mr. Chairman and members of the conimttee. I am R iss I. Newmam. as- 
sociate gi neral counsel, rules .ind le'islntion, of the Civil Ae onautics B )ar<l. 
The IJ'iard api)reciates this opixirtiuiity to iireseut its views on H 1!. l!»(Xl, II U. 
21."i6, H..1. 21.'i7 and II R. 7556, and supports the objective which tliese bills 
are designed to accomplish. 

Br>cause of its position as an independent renilatory agency dealing with 
quasi-legislative and quasi-.iudiclal functions, the B lard has been particularly 
concerned with the various provisions of the law relating to ethical st.indards 
in Go.e nment service. 1'uring the past several years the B ard has apiiearetl 
before numerous committees of the Hou.se and Senate and has supported various 
bills which would strengtlieii our laws d"alii g with ex parte influence, conflicts 
of interest, leaks and pressures, administrative procedure and other matters 
related to the general problem of ethical standa ds. 

The n 'ard's own code of ethics, whi'h is api)licable to the Board, its staff, 
and other jiersons appearing before the Board, has been in effect for ai>proxi- 
mately 0 years. In many resjiects the functions of the Biard are similar to 
those of a court and pai ties to ca.ses before it are expected to conduct them- 
selves with honor and dlt-iiity. By the same token the Board and its staff 
are expected to conduct themselves with the same fidelity to standards of 
propriety that characterize a court and its staff. 

Section 300.2 of the Board's code of ethics is designed to safeguard cases 
which arc decided by the Board after notice and hearing and upuu a I'ormal 
rcco d. In sucli cases it is improper that there be any private commu'iication 
on the merits of the case to a member of the Board or Its staff. It is likewise 
improper that there be any private communication on the merits of the case to 
n menil'cr of the Board or to the examiner by any members of thi:- B )ard's staff 
who participated in the hea ing as witness or us counsel. Moreover, It is im- 
proper that there be any effort by any person interested in the case to sway the 
jtidrrment of the Board by attempting to bring pressure or influence to bear 
upon the nieml)ers of the Board or its staff. 

Section .•^00.4 states tliat it is particularly imp oper that persons interested 
in the business of the Board provide nnasual hospitality to the Board or its 
staff or that such hosptiality be accepted. S'ction 300.5 deals with proper at- 
lorne.v-client relationsliips and stresses the need for practitioners to u.se their 
best efforts to restrain their clients from improprieties in denlin? with the 
Board or its start. Section 300.6 provides for the temporary or permanent 
di.squalilicatiim and denial of the privilege of aiipearing before the Board of 
any person who is found to have engaged in unethical or improper professional 
conduct. 

In addition to the principles of practice which were adopted to preserve the 
quasi-judiciiil character of the Board's actions and to definitely prescribe in 
written form the rules of conduct by which all persons having business with 
the Board are govern(«l, the Board hns also adopted rules governing the conduct 
'of its own officials and employees which require strict adherence to the highest 
standard of conduct. These rules have been developed over a period of years 
and have been revised and brought up to date through a continuous process. 
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Tlie Board's rules of employee conduct provide. In essence, that— 
(1) No employee may receive unusual gilts or t^ntertainment which 

might be interpreted as tending to influence the i)erforiuance of his official 
duties. 

(2) No employee may hold or acquire a pecuniary interest in any air 
carrier, foreign air carrier or any other enterprise primarily aeronautical 
in nature. 

(3) The unauthorized disclosure of Information may result in disciplinary 
action against any employee including suspension or removal. 

(4) No emplojee may engage in any outside employment or activity 
which in any way tends to interfere with the proper performance of his 
ofliclal duties or involves a conflict of interest. 

(5) A former employee of the Board is barred forever from appearing 
before (he Board In connection with any matter which he handled or passed 
upon while associated with the Board. In matters which he did not handle 
or ])ass upon but which were pending at the time of his employment with 
the Board, lie is not permitted to appear before the Board for a period of 0 
months after leaving the Board. 

((>) No person will be emjiloyed or retained by the Board who has a 
member of his immediate family working for an air carrier or an aviation 
trade association. 

The Board's rules of employee conduct also make spe<-ific reference to the 
statutory provisions of the criminal code and other pertinent laws of the United 
States which restrict the conduct of officers and employees of the Board and 
other Government agencies. These laws have been summarized and evaluated by 
the statT of this subcommittee in its report of March 1, 1958, on Federal con- 
flict-of-interest legislation. 

While the Board believes that its rules and regulations constitute a reasonably 
adequate code of ethics, we recognize a deficiency in these rules which c;)nld 
be remedied b.v appropriate legislati(m. I'nder the pre.'jent law, our only remedy 
against an employee who violates our rules of conduct it to dLsmiiss him. In the 
case of a Board member, the Fe<leral Aviation Act provides that a member 
may be removed by the I'resident for ineflicieuc.v, neglect of duty, or malfeasance 
in oflice. The only remedy the Board has against outsiders who violate the 
principles of jiractice by Improper communication or pressure Is to disqualify 
and deny them the privilege of practicing before the Board. If they are not 
prictitioners. however, tlie Board has no recourse against them at all. 

.II R. 21.")() and H.Ii. l'.)00 propose the revision and reenactmeiit of chapter 11 
of title IS of the I'nited States Code and would include revisions of the conflict- 
of-interest provisions presently contained In other chapters of title 18. 

Sectiin 201 would for the first time define "bribery," "public oiHclal," and 
"oflicial act" and would provide a uniform maximum iKjnalty for giving or 
receiving a bribe. The term "bribe" is defined to include money or a thing of 
%'alue or promise thereof. Thing of value would also include such things as a 
loan, honorarium, advantage, position, employment, and present and future 
opportunities. 

"Public official" has been defined to include Members of Congress, jurors, and 
all officers, agents, and employees of the United States in the executive, legis- 
lative, and judicial branches of the Government. 

The term "oflicial act" incluiies not only a public official's afBrmative action, 
but also his omission or neglect of matters. 

Section 201 of the hill prohibits all payments and receipts "for or because of 
an oflicial act." This means that the payment or receipt of anything of value 
would be outlawed Irrespective of any intent to Influence or Induce, or to be In- 
fluenced thereby. 

The difficulties posed by this language undoubtedly were of concern to the 
staff of this subcotninittee which recognized in its report that it may seem harsh 
to Impose a severe penalty for making or receiving a gift for which no corrupt 
consideration has been given. Section 201 outlaws express as well as tacit 
arrangements for influencing future official conduct by rewards, but it also en- 
coinim.<5ses situations where the official act was done in the past. The words 
"for or because of an oflicial act" do not require that the recipient of the benefit 
must have expt>cted it or must know why he gets It—In fact they do not require 
any proof of the state of mind of the recipient at any time, or of the state of 
the giver's mind at the time the official act was performed. Section 201 does not 
re<iuire that the official act "for or because of" which the thing of value is given, 
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must have benefited the giver or that at the time of the official act the giver and 
the public otficiul Icnew of each other's existence. 

While the Board supports the general objective of section 201 to consolidate, 
clarify, and strengthen the existing bribery laws, we believe it Is too broad In 
its present form and should be revised. 

Section 202 would eoml)ine, broaden, and provide uniformity of existing laws 
dealing witti bribery of witnesses and \vt)uld extend the applicability of such 
laws to the bribery of witnesses before congressional committees and Federal 
agencies.    The Board favors this provision. 

Section 208 relates to extra-governmental comiieiisation for the performance 
of oQicial duty. This swtion revises the present law, which jirohibits Members 
of Congress and Fe(ieral employees from accepting compensation for services 
rendered in relation to matters before Federal agencies, by broadening the 
scope of the violation to include the payment as well as tlie receipt of prohibited 
compensation. It also covers persons making agreements to receive .such com- 
pensation before entry into public oflice or receiving such payment after leaving 
it. In other words, violation is made to turn on the recipient's status at the time 
of actual or purported rendition of the services ratlier tlian his status at the 
time of receipt.   The Board favors the enactment of this section. 

Section 204 relates to practice in the Court of Claims by Members of Con":ress 
and section 200 applies to retired oflicers of the Armed Forces. The Board has 
no comments on the.se sections. 

Section 20."> would continue the present prohibition of Government employees 
from ]irosecuting claims against the United Slates and would extend the exist- 
ing law to i)rohibit services in matters in which the United States is interested 
where performed before executive and independent agencies. The Bjard has 
no objection to tills .s(>ction. 

Section 207 relates to the disqualification of former officers and employees 
in matters connected with their former duties or involving the employee's 
agency. 

The present law. section 284. chapter 1.1. title 18, United States Code, prohibits 
a former Federal employee, within 2 years after termination of his services, 
from prosecuting claiins against the Unite<l States involving a subject matter 
directly connected with his einplovment or duties. Section 99 of title T) of the 
code bars an employee of an executive department, for a period of 2 years after 
leaving ?uch department, from prosecuting "any claim against the United 
States which was pending in either of said Dc>partments" during his emiiloy- 
ment. The Board is not deemed to be a department within the meaning of 
this section. 

Sec-tion 207 broadens the exis^ting law to impose fl) a lifetime disr|uallfica- 
tion with respect to ail matters in w'licb tlie United States is intereste<l and 
with respect to wliich the employee exercised responsibility, and (2) a 2-year 
disqualilication with respect to other matters in which the United States is 
interested and which involve the employee's a'^ency. Section 207 would thus 
eliminate the present 2-year limitaticm and substitute the phrase "any re- 
sponsibility" for the existing law which applies only where the person's 
employment or duty was "directly connected" with a particular claim. 

It is the Board's iwsition that section 207 is too restrictive and should be 
revlseti. In our opnion the test of permanent di.sqiialiflcation should be de- 
pendent upon whether the pers<m "handled or passed upon" a matter during his 
employment with the Government. The Board's regulations apply this test 
and go further than section 284 of the existing law by barring forever a former 
employee who "handled or pas'sed upon" a matter while employed by the 
Board. If a matter was pending before the Board during the time of his 
employment and he did not "handle or pass uixm" it, our regulations would 
prohibit him for a period of C months from appearing l>efore the Board In 
connection with that matter. 

While the Board would have no objection to a permanent bar where a person 
has "handled or passed upon" a matter, we cannot endorse the amendment pro- 
po.sed in section 207. As presently drafted the words "any responsibility'' would 
permanently bar former employees who may have had an insigniilcant or non- 
substantive interest in a matter and where there is no danger of a conflict of 
Interest. This, in our opinion, would severely handicap the Government in se- 
curing the services of comi)eteut personnel and would unduly restrict Govern- 
ment employees, particularly those with specialized experience, from earning a 
livelihood outside the Government. 
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Section 208 prohibits business dealings by a Government employee with a 
private business entity in which he has a pecuniary interest. With some modi- 
fication, it continues the existing provisions of section 434 of title 18, United 
States Code. This provision is similar to tlie Board's code of ethics which pro- 
hibits an employee from holding or acijuiring a pecuniary interest in any air car- 

'rier, foreign air carrier or any other aeronautical enterprise. The Board has no 
objection to the enactment of section 208. 

Section 209 incorporates with relatively minor change the provisions of exist- 
ing section 1914, title 18, United States Code, which prohibit a Government 
employee from receiving any salary in connection with his Government services 
from any source other than the Government of tlie United States. The new sec- 
ti(m brings the receipt provision in conformity with the payment provision and is 
made to apply to any contribution or supplement of salary. The new section is 
also made to apply to legislative and judicial personnel. The Board has no ob- 
jection to these changes. 

Section 218 is based in part on section 216, chapter 11, title IS, United States 
Code, which authorizes the President to declare void any contract or agreement 
•witli the United States where payment has been made to an offii-er, employee, or 
agent of the United States for procuring such contract or agreement. Section 
218 would expand the power of the President to extend to Government licenses, 
permits, grants, certificates, decisions, ajjinions. subsidies, and similar benefits 
conferred in violation of any of the provisions of chapter 11 of title 18 as revised 
by H.R. 21.")C. The United States would be authorized in any such case to re- 
cover, in addition to pre.scribed penalties, whatever has been given or transferred. 

While the Board sees no objection to continuing the provisions of section 210 
giving the President authority to rescind a contract or agreement, we cannot 
subscribe to the amendment proposed in section 218 to expand the President's 
power to re.scind opinions and decisions of the Board. With the exception of 
nii'tters invo'ving over.sea or foreign air transportation, the Board's functions 
are iierformed indeiiendently of the executive branch. By re(iuiring the Presi- 
dent, under section 218, to review the merits of the case in order to determine 
whether the decision .should be rescinded would, in our judgment, be Inconsistent 
•with the Board's statutory responsibilities as an independent agency. 

In addition, the proposed amendment of section 218 could have an adverse 
•effect on a large number of people who had nothing to do with the transaction. 
For example, the rescission of a route award or of a Board oi)inion authorizing 
the payment of subsidy, could have the effect of depriving the traveling public of 
needed air service.   The Board is opposed to .section 218(e) of the bill 

H.R.  2157 

H.R. 21i")7 would amend the Administrative Procedure Act by adding ns title 
II an overall code of ethical conduct to cover employees of all executive agencies 
as well as former employees and members of the public who deal with the 
agencies. The bill would provide administrative penalties including discharge 
for employees who engage in unethical conduct, susi)ension or disbarment of 
repre.sentatives who violate rules governing the activities of former employee.?, 
and disqualification for contracts and grants of private parties who engage In 
unethical practices in dealing with the Government. 

It is noted that new title II to the Adminl.strntive Procedure Art Is to he cited 
as the "Code of OfBcial Conduct for the Exe<'utive Branch," and that H.R. 21.'>7 
nialces numerous references to the "executive branch of the Government." If 
this bill is intended to cover Independent regulatory agencies like the Board, 
it should so state. 

Section 102 establishes six categories of improper conduct for oflBcers and 
employees of the Government. Section 102(a) declares it imprrper for a Gov- 
ernment emplo.vee to (1) accept gifts from, (2) discuss future employment with, 
or (.3) become unduly Involved socially with persons outside the Government 
or whose business may be substantially affected by their performance of official 
duty. 

The prohibitions contained in section 102(a). In our opinion, are too restric- 
tive. The phrase "whose Interests may be substantially affected by his per- 
formance of official duty" puts the employee in a difficult situation for he may 
have no way of knowing whether a particular person's interests will be sub- 
stantially affected by his performance of official duty. The holder of n iTrge 
amount of stock in an airline presumably would be substantially affected 
by a rate increase granted to the airline by the Board.   An employee who recom- 
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mended such an Increase might become well acquainted with such a person, even 
to the extent of exchanging gifts, without ever knowing that tlie person was a 
stocliholder in the airline. If tills provision is retained we recommend that It 
be qualified so ns to apply only to cases where the employee icnows that the 
person's Interests may be substantially affected by his i)erformauce of duty. 

We are also concerned with the phrase "to discuss or consider his future 
employment." The Board realizes that there are circumstances in which the 
offer or acceptance of employment might constitute an attempt to influence or 
present a conflict of interest. This might be true in a pending matter where the 
individual has the power to decide or to influence the decision. The Board, 
however, has exiJerienced no problems in this area. Tlie practical situation fac- 
ing the Board and its employees is quite dilTcrcnt from that in some of the 
otlier branches of gavernmcnl. The Hoanl's work is ratlier narrowly confined 
to the single industry of air transixirtadon. A flat prohibition against discus- 
sing future employment would in all iirobability take Boiird enq>loyees out of 
the market imsofar as the prospect of employment with the air transportation 
Industry is concerned. 

If, through a policy of prohibiting discussions of future employment, the 
opportunities for self-advancement in private industry are seriously curtailed, 
there is no doubt that In the absence of compen.saling circumstances employ- 
ment with the Hoard will become less attractive, anil the problem of re<Tuiting 
capable personnel will be<v)me more difficult. The bill goes further than to out- 
law discu.ssion of future employment. It also makes it improper to "consider" 
future employment. Under tliis provi.sion, if an employee receives an offer from 
Industry, there having been no previous discu.ssious on the sub.1wt, he may not 
consider the offer but must re.iect It out of hand for if he weighs the matter he 
must have given it some consideration which is prohibited. 

Sections 102 (b), (c). and (d) decl^ire it improper to use confidential Govern- 
ment information for private gain, to divulge confidential information to un- 
authorized persons, or to acquire financial interests or engage in employment 
which conflict with the iiroper performance of duty. These .sections are similar 
to the Board's code of ethics and the Board favors tlieir enactment. 

Section 102(e) would make it improper for an employee of the Government 
to participate on behalf of the I'niled States in any tr.-insacliou which chiefly 
affects a person (1) by whom he has been em])loyed or with whom ho has had 
any economic interest within the pre<'e<ling 2 years, or (2) with whom he has 
any economic interest or any pending negotiations concerning a prospective 
economic interest. The Board favors section 102(e)(2) but feels that the 
prohil)ition containwl in section 102(e) (1) maybe too restrictive. 

The Board endorses .se<'tion 102(f) which declares it impriqwr for an employee 
of the Government to fail to conduct his affairs so as to avoid any reasonable 
Rusiiicion or niipearance of the violation of any of the provisions of section 102. 
The Board concurs in the general objective of this provision which is similar 
to the Board's own regulations. 

Section 1(K makes it inqu-oiier for a former officer or employee in the executive 
branch of the Government to ever participate in any nmtter In which the T'nited 
States is interested and which involves a subject matter concerning which he 
had any oflicial responsibility, or officially ac(p]!re<l confidential information dur- 
ing his Government employment. 

Section 104 bars a former oflficer or employee, within 2 years after termina- 
tion of employment, from having anything to do with any matter Involving his 
former agency. 

Sections ]0:i and 104 cover generally the same ground covered by the criminal 
provisirms of section 207 of H.R. 21.">(i. The Bonrd is opposed to sections 103 and 
104 for the reasons statefl in our discussion of H.R. 21.'">6. 

Section 100 declares it to be improper conduct for any party to a contested 
Hgency proceeding which has been designated for hearing to make ex parte 
representations to agency members or employees concerning any question of 
law or fact involved in the proceeding. The Board has no obiection to this 
provision which is in line with the Board's code of ethics. We believe it would 
be desirable, however, to follow more closelv the langunge of the Administra- 
tive Procedure Act so that section lOfi would be applicable to cases which are 
decided by the agency after notice and hearing and upon a formal record. 

Section 107 provides sanctions for violations of the foregoing provisions of 
the bill. For violations of section 102 the head of the agency mny dismiss the 
employee; for violations of section lOH or 104 he may bar the appearance before 
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the agency of Ihe former employee. He may require any person who is repre- 
sented by another person to certify that the representative will not violate 
section 103 or 104; for violations of section 105 or l<yiS he may bar any person 
from negotiating or competing for any business with his agency, for such iieriod 
of time as he deems proj)er. In addition, tlie head of the agency may, under 
regulations prescribed by the President, cancel any contract, loan, subsidy, rate, 
permit, or certificate which' he finds to have been procured as a result of im- 
proi)er conduct within the meaning of title 18. 

We seriously question the advisability of requiring any person who is repre- 
sented by another pers.)n to certify that the representative will not violate sec- 
tion 103 or 104. Tlie client, who is required to malte the certification, is hardly 
in a p<isition to l^now whether the case involves sul)ject n\atter concerning 
which the former employee had any official re.sixinsibiiity and much less in a 
position to IVUMW whether he officially ac(iuired confidential information. I'er- 
haiJS, a requirement of joint certification would resolve this question. 

H.R.    7550 

H.R. TS.'KJ would amend section 284, chapter 15, title 18, United States Code, 
to subject to criminal penalties (1) any i)erson or concern who, within 2 years 
after a Federal civilian employee has terminated his employment, knowingly 
employs or offers or promises to employ, any such employee who at any time in 
a 2-year period prior to ierminatiou of his Federal employment, has dealt with 
the claim or business of such person or concern, minor ministerial dealings and 
regulations or orders of general application to business excepled; and (21 any 
Federal civilian employee who, within 2 years after he has terminated his 
Federal employment, accepts or promises to acceitt employment with a person, 
concern, or foreign government whose claim or business he dealt with at any 
time during the 2-year period prior to termination of his employment. 

For the reasons stated in connection witli H.R. 2100 and H.R. 2157, the Board 
Is opposed to the enactment of H.R. 75."><J. We recognize that there are cir- 
cumstances in which a former G ivernment employee sliould be limite<l or pro- 
hibited from apiiearing before the agency and the Board's regulations are 
designed to provide such protection. H.R. 7550, however, goes much further 
and W(mld have the effect of precluding substantial numbers of Board em- 
ployees from obtaining employment for a period of 2 years in the one area in 
which they are best qualified to worli. We believe the restrictions proposed by 
H.R. 7550 are unnecessary and undesirable. The Board is opposed to this 
bill. 

In conclusion, Mr. Chairman, may I express the appreciation of the Civil 
Aeronautics Board for the worl< done by tliis subcommittee and its staff in 
connection with this imjiortnnt problem of ethics in Government and for this 
oiiporttmitv to appear liefore you todav and present our views in connection 
with H.R. 2150, H.R. IJHX), H.R. 2157, and H.R. 7550. 

(The information referred to at pp. 223, 226, 233 follows:) 
SECUBITIES AND EXCH.^NOE COMMISSION, 

OFFICE OF THE GENEKAI, COUNSEL, 
Washiiiffton, D.C., March 18,1960. 

Hon. EMANUEL CELLIOI, 
Chairman, Suhcommittee No. 5 of the Bouse Committee on the Judiciary, 
Jlouse of Representatives, Washington, B.C. 

DEAB CONGRESSMAN CEI.LER : When I appeared before your subcommittee on 
February 25 to present comments on behiilf of the Securities and Exchange 
Connnisslon in connection with your consideration of H.R. 21.50, H.R. 2157, and 
H.R. 75.50, three re<iuests were made for further information which I agreed to 
furnish, namely: 

1. The number of proceedings which this Commission has conducted in the 
past few years under rule He of its rules of conduct against attorneys and ac- 
countsmts who were charged with misconduct In their practice before this 
Commission. 

2. Consideration as to whether or not this Commission's rules of conduct 
should contain references to existing conflict of Interest and bribery statutes, 
other than 18 United States Code, section 281 and section 2a3, both of which 
sections are cited and paraphrased in this Commission's present rules. 

3. A suggested draft for the rewording of section 207 of H.R. 2156 to make 
it conform to my comments as expressed before your subcommittee. 
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As to item 1, our records indicate that between July 1, 1954, and now the 
Commission ordered five proceedings under rule lie—four against attorneys 
and one against an accountant. Three of the live proceedings, including the 
one apainst an accountant, resulte<l in findings and an order disq\ialif.vinsr the 
respondent from further practice before the Commission. One is still pending 
with proposed findings to be filed yet this month, and one was discontinued pur- 
suant to an undertaking made by the respondent that he will no longer practice 
before the Commission. One of the three who were di-squalilied later petitioned 
to have the disqualiilcation lifted and he was thereafter readmitted by order of 
the Commission. 

As to item 2 above, my office has reviewed the pertinent existing conflict of 
Interest and bribery statutes as set forth in the table on page 34 of part IV of 
the staff report submitted to your sulycommittee under date of DfciMiihcr .SO, 
1058. As stated above, this Commission's rules of conduct already ctmtain refer- 
ences to 18 United States Code, sections 281, 283. I find thiit two of the remain- 
ing statutes set forth in the above table are by their own terms inapplicable to 
the Securities and Exchange Commission, namely. 18 United States Code, sec- 
tl')n 284 which applies only to agencies which handle claims against the United 
States, and 5 United SUites Code, section 1)0, which does not apply to any Inde- 
pendent agencies. This leaves 18 United States Codes section 202. section 210, 
section 434, and section 1914, all of which appear to me to be applicable to our 
agency. 

Although I note from reviewing these four that our present rules of conduct 
are equally and to a considerable extent even more stringent fh'in these four 
existing statutes in respect to the standards of conduct which are exacted of 
this Comndssion's members and employees. I nevertheless am of the view that 
reference to the.se four statutes could well be incorporated into our rules of 
conduct, especially since the criminal snnctions which they impose are different 
and additional to the consequences which flow from violati')ns of our own rules. 
The brief period since February 25 has not permitted any formal action by way 
of amendment to our rules, but I shall call this matter to the attention of the 
Comndssion for its consideration. 

As to item 3 iibove, I transmit herewith suggested rewording of section 207 
of H.R. 21.56. which is self-explanatory. I would lilie to state again ns I did in 
appearing before your subcommittee, that It is the view of this agency thnt a 
provision such as is suggested in the attached redr.oft of .sectlm 207 adequately 
covers the evil to which legi-slatlon of this type is directed, without imposing 
bars which are so broad as to deter well-qtialified persons fri>m entering Govern- 
ment service, and without unnecessarily limiting the use of their talents when 
they return to private i)ursuits where it is equally important that their sJtills and 
exjieriences be put to work as fully as is consistent with the purposes of such 
legislation. 

It hTs been a pleasure to have the opportunity to present the views of this 
Commission and I will gl.'idl.v and promiitly do anything more thnt you may 
suggest in connection with your consideration of these bills. For the con- 
venience of your subcommittee I am transmitting extra copies of this letter and 
of the suggested rewording of section 207 of H.R. 2156. 

Sincerely yours, 
THOMAS G. MEEKER, Oeneral Counsel. 

SECUBITIES AND EXCHANGE CoMifissioN 

SUGGESTED  REWOKUINO   OF  SECTION   207   OF  H.R-   21156 

"§ 207. Disqualification of former officers an'1 emoloyees in matters connected 
with former duties. (Delete "or involving former agency".) 

"Whoever, hiving been employed in anv agency of the United States, includ- 
ing conunlssioned officers assigned to duty in such agency, after the time when 
such emplovment or service has ceased, knowingly acts as agent or attorney 
for, or aids or assists anyone in connection with any proceeding, contract, 
claim, controversy, charge, accusation, arrest, or other matter in whi'-h the United 
States Is a party or directly or indirectly interested invnivinu a parfirvtnr mnttrr 
winch he pemonnllji cnnsidrrrd or conrerninfj which he t/ained persona? knowl- 
edfie of the farts thereof while he tens so ew'plopcd, shall be fined not more than 
$10 000. or imprisoned not more than one year, or both." 
(Italici-'ed portion is suggested substitution for line IS, page 10, starting with 
"any subject matter" and continuing to end of line 3, page 11.) 
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FRIDAY, FEBRUARY 26,  1900 

HOUSE OF REPRESENTATTVES, 
ANTITKUST SuBCOMMirrEE OF TIIE 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 346, 
Old House Office Building, Hon. Byron G. Rogers presiding. 

Present: Representatives Rogere, McCulloch, and Meader. 
Also present: Herbert N. Maletz, cliief counsel, Kemietli R. Hai'k- 

ins, cocounsel, and Richard C. Peet, associate counsel. 
Mr. ROGERS. Tlie committee will come to order. 
Our first witness is Mr. Kuykeiidall, Chairman of the Federal 

Power Commission.   You may proceed, Mr. Kuykendall. 

STATEMENT OF JEROME K. KUYKENDALL, CHAIRMAN, FEDERAL 
POWER COMMISSION; ACCOMPANIED BY WILLARD W. GATCHELL, 
GENERAL COUNSEL 

Mr. KUYKENDALL. Mr. Chairman, I know of no way to present the 
views of the Federal Power Commission more concisely than by what 
we have in the report which we have given to the committee. That 
would be my statement. 

1 am prepared to read it to you if that would be useful. 
Mr. ROGERS. YOU go right ahead, sir. 
Mr. KUYKENDALL. I am referring to H.R. 2156 and H.R. 2157. 
These bills appear to be drawn to resolve the problem of Govern- 

ment employment ethics which has been under constant legislative, 
executive, and administrative consideration for many years. If ap- 
proved in substantially their present form, the bills siiould, we be- 
lieve, accomplish much in the difficult area of legislating morals, al- 
thougli we recommend tlie amendment of section 207 of H.R. 2156 
in an important particular, with similar changes in corresponding 
sections of H.R. 2157. 

In its reports on several of the bills pending during the 85th Con- 
gress, the Federal Power Commission suggested tlie desirability of a 
congressional expression of broad principles for administrative guid- 
ance on tlie subject wiiile, at the same time, questioning the practical- 
ity of statutorj' criteria containing detailed specifications of all kinds 
of unethical conduct. The more proper place for effective standards, 
it seems to us, is in the criminal statutes where specific, clearly de- 
finexl action or nonaction can be proscribed and penalized, while any 
statement of principles may, and rather should, be hortatory in 
nature.   These bills properly i-ecognize this separable but coordinate 
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approach to the problem and, for this reason, tlie Commission favors 
them in principle.   Our views with respect to each of the bills follow: 

H.R.   2150 

This bill is, apparently, a reenachnent of existing bribery and con- 
flict-of-intere,st laws for simplification and coordination in order to 
clarify the obli<?ations of Government employees. It goes without 
saying that the Commission is in complete accord with the purposes 
of the bill which, although we have no expertise in tlie drafting of 
criminal statutes, appears as a whole to be workable. 

We would, however, draw the committee's particular attention to 
section 207 of the bill relating to tlie activities of former Government 
employees. This section would replace present sections 284 of title 
18, and section 99 of title 5 of the United States Code, substantially 
broadening the disqualification of former Federal ))ersonnel in mat- 
ters connected with their former duties or involving their former 
agency. 

The section prohibits (without time limitation) foiTner employees 
from acting as agent or attorney or assisting in connection with any 
proceofUng, and so forth, in which the United States is a part)' or di- 
rectly or indirectly interested "involving any subject matter concern- 
ing which he had any responsibility" miile in the Government serv- 
ice, or, within 2 years, in any proceeding "which involve^s any agency 
in which he was employed." 

This section apparently would prohibit any former Federal Power 
Commission member or employee from appearing in any Commis- 
sion proceeding or court review of a Commission proceeding within 
2 yeare after his emploj'ment terminated or from ever so appearing 
where he had any responsibility in connection with the subject matter 
involved. If our interpretation of the section is correct, this would 
prohibit a Commission member or a supervisor^' employee (who, of 
course, is responsible for the actions taken by his subordinates) from 
appearing in connection with a particular proceeding of which he 
had no knowledge bnt for which, by virtue of his superior position, he 
did have a responsibility. 

Wo are in full agreement with the philosophy of this particular 
section, that is, that breaches of confidence are not only improper but 
should be made illegal, but tlie stringency of the proposed section 
seems unnecessarily severe. Wliile it is true that persons who have 
had Government responsibility for a particular matter should be per- 
manently disqualified from handling the same matter for the Gov- 
ernment's antagonist, the "directly connected" provision, now con- 
tained in section 28'! of title 18 seems entirely adequate and would 
not penalize the use of skills and experience acquired by an employee 
over yeare of sen'ice and which not only belong to liim but often 
constitute his sole and primary stock in trade. 

The Commission's own regulation relating to appearances, 18 
C.F.R. 1.4(c), prohibits, without time limitation, any appearance by 
a former employee— 
in connection with any proceeding or matter before tlie Coinral.«sion which such 
person hns handled, investigated, advised, or partioijmted In t!ie consider;)tioa 
thereof while in the service of the Commission unless he be expressly authorized 
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by the Commission on a verified showing that snch participation wonld not be 
contrary to tlie public interest and would not be unethical or prejudicial to 
the interests of the Commission. 

The Commission has found this provision entirely adequate to pro- 
tect the public interest in situations involving a possible conflict of 
interest and yet not so stringent as to unduly hinder the pnictice of 
its former employees in their chosen professions. 

Accordingly, we recommend that the "directly connected" provision 
of the existing section 284 of title IS be substituted for the ''responsi- 
bility test,'' if we may call it that, which appears ui section 207, page 
10, line 19, and elsewhei'e in the bill. I nless an emplo^'ee of the 
Government has "handled, investigated, advised, or participated in 
the consideration of a proceeding," he should not be prohibited from 
assisting in it after he has left the Government service. 

The bill also includes in section 207, page 10, line 17; page 11, line 
1, and elsewhere the phrase "or other matter in which the United 
States is a party or directly or indirectly interested." This, in our 
opinion, lacks the clarity and specificity required of a criminal 
statute, particularly as it might be applied to the proceedings of a 
regulatory agency like the Federal Power Conmiission. The exist- 
ing prohibition aga.inst participating in connoction with "claims 
against the United States" may be regarded as too narrow but "di- 
rectly or indirectly interested" is, we believe, too broatl. 

The degree of interest of the United States might vary considerably 
depending upon the subject matter and the type of agency having 
it under consideration. The United States is tlirectly or indirectly 
interested in practically all actions of the Federal Power Commission 
under the Federal Power Act and the Natural Gas Act which it 
administers. We therefore recommend that the "other matter" be 
more precisely defined with respect to tiie interest of the United 
States that is to be protected from any abuse of confidence arising 
from participation therein by a former employee. 

For these reasons we do not recommend enactment of H.R. 2156 
in its present form, though, as stated above, we approve it in principle. 

Mr. ME^VDER. Mr. Chairman, might I interrupt at that point and 
ask a ciiiestion of Mr. Kuykendall? 

Mr. Ktri-KEKDALu Yes. 
Mr. MEADFJJ. I notice that you regard the phrase "other matter in 

which the United States is directly or indirectly interested" as being 
too broad, but I do not see that you have suggested any alternative 
language which you think might be acceptable. 

Mr. KuYKENDAix. No; we have not suggested any alternative lan- 
guage, and I think we could suggest language that would cover, be 
satisfactory for application to an agency liKe the Federal Power 
Commission but it might not be suitaole for other agencies, who are 
operating agencies rather than regulatory agencies. 

As we point out, it would seem the United States has an interest 
in any matter that is pending before the Federal Power Commission 
because we must issue an order or make a deteiTnination of some 
kindj in all those matters, and the United States is interested in the 
public interest which we represent. 

Mr. MB.\D»3{. Well, I mif!;ht say, Mr. Kuykendall, that I believe 
that exact phrase is in exist mg law, is it ixot, Counsel ? 
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Mr. ]Sf ALETz. Yes. 
Mr. ME.\Dfj{. Wluit page is that? 
Mr. IIARKINS. Section 281. 
Mr. MEAIIEK. It has always concerned me somewhat. 
Mr. HARKINS. It is the top of page  
Mr. MEADER. I might say that, being a lawyer, I had occasion 

myself, after I had been elected to Congress but had not qualified, to 
be concerned about the application of that section, and it always 
impressed me that the phrase "or other matter in which the Uni;ed 
States is a party or is directly or indirectly interested'' was extremely 
broad, because in one interpretation, theie is practically no activity 
in which the United States is not directly or indirectly interested even 
if it only affected the amount of income taxes that the Federal Govern- 
ment might collect. 

So if you have any phraseology or your legal talent can come up 
with some phraseology which would limit that broad phrase but yet 
get at the purpose of it, I think you would make a real contribution 
to the delil)erations of this committee. 

Mr. KtmcENDAM,. I believe our counsel would like to respond to 
you, Mr. Meader, if he may.   Jlr. Gatchcll. 

Mr. (lATciiEiJ.. (Congressman, I am Willard W. Gatchcll, General 
Counsel to the Feileral Power Commission. The languagt; in section 
281, of course, is id:>ntical in this respect with the language in the 
bill. We were asked to comment on the bill, and therefore sugg&sted 
that consideration bo given to this as applied particularly to the 
memlwi-s and employees of the Federal Power Commission for, in 
our judgment, practically everj'thing that the Federal Power Com- 
mission handles i? a matter in which the Fetleral Government, the 
United States, is directly or indirectly interested. 

Now, in this new bill which has just been proposed by Senator 
Javits for Senator Keating and Mr. Proxmire, as well, S. 3080, does 
say, on page 2'5, in section 8, that no former Government employee 
shall at any time subsequent to his Government employment assist 
any other person, whether or not for compensation, in any transaction 
involvin.T the Government, which is slightly different language from 
what now appears in section 281. 

iVnil 1 \.w.utl tiiink tiiat tnat language might more prex-isely reach 
the point that is involv-ed in II.R. 21.50 in tills i-espect, the correlative 
respect to it as mentioned by Mr. Kuykendall as to whether the em- 
ployee has responsibility for or has participated in. We recommend 
the participation rather than the responsibility clause. 

Mr. KuYKEXDAM,. I would imagine that when the Congress used 
the laii'ruage '"directly or indirectly interested in," that is, the United 
States lx>ing directly or indii-ectly interested, it probably !iad in mind 
a proprietaiy interest, that is a property intei-est or a financial in- 
terest, but I do not think it necessarily need l)e construed that way. 

M'\ R'KiERs. That brings np a question. As I understand it, it is 
against the law for anyone to constmct a dam on an interstate stream 
wif'i-nt permission of the Federal Power Commission. 

Well now, in that situation is an interest of the Federal Goveni- 
mc"» (lii-ectly or indirectly atl'ected^ 

Mr. Tr'-.-irr:vT).\T,i, T tliink t'mt is n good illustration of the prob- 
lem.   I think it could very well be said to be an interest, but I do not 
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know that Congress intended that, but it is a criminal statute and 
1 think it ought to be as clear as possible. 

Mr. GATCHELL. If I may say, Congressman, in the Appalachnin 
case, U.S. v. Appalachian Electric Power Company, 311 U.S. 377, 
that question was directly dealt with and the Supreme Court there 
said that tlie United States does have an interest ni the licensing of 
these hydroelectric projects, and I think the language of the Court 
wiiicii it used in that decision would bring it directly under section 
281 in this respect. 

Ml'. KoGERS. And hence a Government employee who appears on 
behalf of an applicant may be in violation of section 281? 

Mr. GATCIIKLL. Yes, sir, exactly. 
Mr. MALETZ. Mr. Kuykendall, a number of commentators have 

pointed out that the present conflict of interest statutes are inadequate, 
overlapping, inconsistent, and incomplete, referring specifically to 
sections 'ISi, 283, 284, 434, 1914 of title 18, United States Code, as 
we'l as section 99 of title 5, United States Code. 

I wonder whether you agree or disagree with that comment with 
respect to the conflict of interest statutes? 

Mr. KUYKENDALL. I think generally I would. They are conflicting, 
I believe, and luicleai'. Maylw all of tliem added together, if we could 
forget the conflicts, migiit be reasonably adecjuate. I am not sure, 
but I certainly think that it is not clear. 

Mr. MALETZ. DO you think that Congress should effectuate a com- 
prehensive revision of those statutes? 

Mr. KUYKENDALL. Yes; we have indicated in this report we think 
this is a worthwliile task that tliis committee is now working on. 

Mr. MALETZ. Do you believe, sir, that H.R. 215(5, with the changes 
you have recommended, would be an appropriate mechanism for 
effectuating such a revision? 

Mr. KUYKENDALL. Yes, we do. 
Mr. HAKKINS. Mr. Kuykendall, I would like to ask you a question 

about the implications of your observation on page 2 of your state- 
ment concerning the superior position of emploj'ees of Commission 
level and the director level in the Federal Power Commission. 

Now, H.R. 2156 in section 207 would ban anybody for 2 years from 
Appearing in any proceeding before the agency in which he was em- 
ployed. 

Is there any reason—first of all let me ask this question: Is it not 
true tliat the, particularly the commissioners in tliese regulatory 
bodies do have an influential position in the agency while they are 
so emplnved? 

Mr. KUYKENDALL. Well, naturally, they are the leaders of the 
agency. 

Mr. HARKINS. They are tlie loaders in the agency. 
Now, the question is: Is tliis leadership or is this superior position 

such that they should not be peimitted to appear in tliat agency in 
any capacity for 2 years following their termination of their 
services? 

Mr. KUYKENDALL. I do not believe the 2-year provision is neces- 
sary or proper. Although I .see the theory-, which probably is behind 
the 2-year provision. 
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We have liacl, siiit-e I liavc been a nicmlwr of tlie Coniniission, a 
situation of two (•ominissioiiers wliose terms expii-cd and lx)th of 
wiioni now have some employment or practiw Ijefore tlie Commission. 

I liave not found, first, that they have ever attempted to presume 
on their pei-sonal awpiaintance witii the meml^rs of tlie Conunission 
in any improper way; and, secondly, in my opinion, the reaction of 
the itMuaining membei-s is to lean backward, and not to do them any 
particidar favors tiiat st)moone else mijjjht not get. 

Mr. IIARKINS. But wliat about their relationsliip to the staff of the 
agency? AVould there not be membei-s of the statf who owe their 
promotions tothisgendennin? 

Mr. KuncKNDALL. No. In our agency, I do not think there ever 
could bo said that any employee was promoted or owed his promo- 
tion to a particular Commission member. 

We are governed by the Civil Service regulations. We have a 
persomiel officer and we have an executive dii-ector, and Commission 
members just cannot individually bring about promotions. 

Mr. IIARKINS. Do you think that the appearance of any Commis- 
sioner or former Connnissioner during tlie immediate succeeding 2- 
ye^ir period would be advantageous to his client over any other type 
of ivpi-esentati<m a client could have ? 

Mr. KuvKEXDALL. Tluit in itself would not be an advantage, in 
my opinion. In fact, I suspect that if it were a close question, ex- 
tremely close, it miglil be a (lisadvantage. The Commissioners might 
bo inclined, although tliey would not realize it, to leiin backward, not 
to favor somebody tiiey knew. 

Mr. IIAKKINS. Yes, sir. 
Mr. ROGERS. Proceed. Go ahead with your statement, Mr. Kny- 

keiulall. 
Mr. KtriKENDALL. All right. 
I may add, parenthetically, without mentioning names, that I know- 

one of these two i)eople I mentioned feels he has had quite a haixi 
time a few time-s from the Commission. Xow, he has not complained 
bitterly to me but, after things have been all over, he in a jocular way, 
has mentioned that, and I certainly think it is true that he has not 
gotten any unduly favorable breaks. 

Mr. HARKIVS. IS it your position that it would be proper for a Com- 
missioner to appear the day after or the month after his termination 
of his service with the Government, appear before that agency and 
represent a client?    I mean no time period is needed at all. 

Mr. KuYKKNDALL. I think it would be proper if he is in a proper 
matter. If he is in a new matter or some matter that he has had noth- 
ing to do with; I mean he certainly cannot get on both sides of the 
same case. 

Mr. IIARKINS. But are not all matters that are before the Com- 
mission at the time he leaves, things of concern to him? He has 
responsibility  

Mr. KUYKENDAIX. He has responsibilities; I think the Commis- 
sioner has responsibilities for any matter there. 

All right, Mr. Gatchell. 
Mr. GATCHELL. May I approach that from the staff standpoint? 
Mr. ROGERS. Yes, sir. 
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Mr. GATCIIKLL. I wont with the Federal Power Commission in 
VJoi after thej' were reorganized and became a o-inan independent 
agency. Since that time, of course, in the intervening yeai-s, there 
have been many Commissioners leave the Commission and some few 
of them have come back to practice before tiie agency. 

I tiiink you will find that as far as the staff is concerned, and that, 
of course, is the only grouj) for which 1 would presume to speak, the 
Commissionei-s will have to take care of themselves so far as the stall 
b concerned, it works the otlier way. We are very careful wiien a 
former Commissioner comes around, not only not to give him any- 
thing, but to make sure that he shows beyond all reasonable doubt 
that everything is on the up and up. And if lie would presume to 
come around to see us on a matter which had been pending when he 
was there, I think the staff" would be the first one to report it to tiie 
Commissioners, because we just do not want to get caugiit in any box 
on this thing. It is a matter of wide public concern and the matters 
•with wliich we deal are of tremendous economic importance, and the 
staff really works the other way. 

Instead of finding favor by reason of his former membership as a 
Commissioner, he might find that he was working uphill. 

Mr. ROGERS. The former Commissioner might not have made such 
a favorable impression upon the staff', and this might be an oppor- 
tunity to get even with him; is that right ? 

Mr. GATCHELI.. Well, I want to say that that has actually hap- 
pened in a case that I could mention, but I do not think it would be 
appropriate to mention names. It lias hajjpened. lie just incurred 
some displeasure of some of the men and they just really bore down 
on him. 

Mr. Ror.ERS. Tliank you, sir.   Proceed. 
Mr. Kt'YKEXDALL. I would like to just add this thought: If the 

purpose of the 2-year limitation is to prevent people who have been 
mfluential in the Commission, for example, a Commissioner, from 
exerting undue influence on the Commissioners by allowing a lapse of 
time between the time they last had any intimate association with 
him until the time he appears l)efore the Commission, I think that 
if that is necessary, it is a sad commentarA' on the integrity of mem- 
bers of the.se Commissions, and I cannot believe that members of these 
Commissions, as a group, are the type that would favor somebody 
who had been a colleague of their-s simply because of that fact. 

Mr. ITARKINS. Mr. Kuykendall, the present language of section 207 
would prohibit for life the former official in matters for which he was 
directly responsible. If that language was changed to not be matters 
for which he was responsible or with which he was directly concerned, 
would the Federal Power Commission have objection to the lifetime 
ban? 

Mr. KUYKENDALL. No, I do not think there is any question about 
that. A Government employee who has been directly concerned and 
active in working on a particular matter should never leave the Gov- 
ernment and then take up employment on the other side of the matter, 
no matter whether 1, 2, or 15 years expires between the time that he 
changes sides. 

Mr. HARKIXS. Yes. 
53286—60 18 
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Mr. ROGERS. All right, sir. 
Mr. KuYKENDALL. Continuing with this report: 

H.B.   2137 

Tliis bill would enact a code of official conduct for the executive 
branch. This, as pointed out above, would be in accord with sugges- 
tions which we have lieretofore made, and its enactment, in view of 
tlie present climate of public concern with the question of ethics in 
Government, would have a very salutary effect. 

AVe note with approval that tlie proposed code makes certain con- 
duct improper rather than illegal and imposes no criminal penalties 
but imposes upon tiie various Government agencies, in effect, the re- 
sponsibility of enforcing and implementing its provisions in response 
to tlie particular needs of each. 

AVe would, however, refer to our views with respect to certain 
language appearing in section 2<)7 of H.R. 21.50 wliich was discussed in 
tlio first part of this report. Identical language is found in sections 
103 and 104 of the proposed code (p. 4) and is subject to the same 
criticism. We recommend that it be revised as suggested in our re- 
port on H.R. 2156. 

The fact that no criminal penalties are prescribed answers criticisms 
whicii would otlierwise be pertinent, although the agency enforcement 
provisions of section 107 permit decisive disciplinary action against 
viohitors, even to tlie point of dismissal from service. 

Procedures to be followed in connection with enforced separation 
from the Government service are now provided for in the civil service 
laws (5 U.S.C. 652) and tlie Veterans' Preference Act (5 U.S.C. 851). 
The provisions of section 107 of the proposed code are either in addi- 
tion or parallel to tliose acts and it is recommended that the dismissal 
provisions of the code be clarified vis-a-vis existing laws. 

One other matter that deserves mention is tlie present existence of a 
code of ethics which was promulgated by HOUFC roncurrent Resolu- 
tion 175, 85th Congress. While the code proposed by H.R. 2157 does 
not appear to conflict with the existing one, it would be unfortunate 
if confusion should arise as to whether the present purpose in adop- 
ting H.R. 2157 is to repeal or supersede the existing code. It is 
recommended that H.R. 2157 include language showing the explicit 
intent of Congress in this re<jard. 

For the informat'on of the committee we are enclosing a copy of 
Administrative Order No. 66 wliich lays down ethical standards gov- 
erning the conduct of Commissioners and the staff. 

(Tlio report of the Federal Power Commission appeai-s at p. 310.) 
Mr. KuYKENDALF.. And I might add that that administrative order 

is molded after House Concurrent Resolution No. 175 of the 85th 
Congress. 

Air. RooERs. Thank you. You have made reference to certain rules 
and regulations which your Commission has promulgated. Does your 
act authorize you to prescribe rules and regulations for the conduct 
of the employees as well as those who may appear before the 
department ? 

Mr. KtJYKENDALL.  Ycs, it does. 
Mr. ROGERS. That may be inserted in the record. 
(Administrative Order No. 66 of the Federal Power Commission 

follows:) 
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UNITED STATES OP AMERICA 

FEDEKAL POWER COMMISSION 

<Before Commissioners: Jerome K. Kuykendall, Chairman; William R. Connole, 
•    ' ArtLur Kline, and Jobn B. Hussey) 

(Administrative Order No. 60) 

CANONS OF CONDUCT : COMMISSIONERS, OFFICERS, AND EMPLOTEES 

(July 23, 1908) 

PREAMBLE 

The Federal Power Commission, being mindful of the importance of ethical 
standards of conduct to be adiiered to by all Government employees, and being 
in coii.p.ete asreement with the sense of the Cmigress recently expressed in its 
concurieiit resolution (H. Con. Res. 175, S-lth Cong.) adopts the following canons, 
within the framework of which the Conniiissioners and members of the staff 
should measure their own actions in carrying out those duties which have 
devolved niwn Ihem by reason of their enip.oyment by ibe Federal Government. 

The Commission ha.s, heretofore, adoptetl administrative orders relating to 
the conduct of its cffliers and employees,' many of the provisions of which are 
firounaed on the principles set forth in Hou.se Concurrent Resolution IT'i. The 
same principles, of course, are applicable to each member of the (^ommi.ssion for 
they, Ih u-ih appointed i fli 'Oholders, are also servants of the public no less than 
the members of the Commission's staff. 

CANONS   OF  CONDUCT 

Each Commissioner and staff member should : 
1. Put loyalty to the highest moral iirimiplcs and to country aiwve loyalty 

,to persons, party, or Government department.    They should conduct their duties 
in tlio spirit of public service and avoid any aition in their work or in Iheir 
personal affa rs which could serve as a poss.ble basis for suspicion of unetliical 
practice. It is entirely inconsistent with one's duties as a public servant to 
permit any partisan political consideration or personal attachment to be a 
factor in his reasoning, decision, or action on any matter of Commission 
business. 

2. Uphold the Constitution, laws, and legal regulations of the United States 
and of all governments therein and never to a party to their evasion. In par- 
ticular, they should support the Federal Power Act and the Natural Gas Act, 
a.*) inleriireted by the Commission and the courts, to carry out the intent of 
Congre.ss so far as such intent may b? ascertained. 

3. Give a full day's labor for a full day's pay; giving to the performance 
of his duties h s earnest effr>rt and best tlinuitht. 'This requires, among other 
things, industry and api)iication commensurate with the responsibilities and 
duties n' rue i>osiii,)n i.eid. it re<iaires, too, promjitne-s in the iwrlormance 
of one's duties, for lack of punctuality not only involves monetary considerations 
but justifies public dissatisfaction with the administration of tlie Commission's 
business. 

4. Seek to find and employ more efflcent and economical ways of getting 
tasks a'CDmjilished, for any job worth doing is worth doing well, and material 

•results therefrom are often outweighed by personal satisfaction and pride of 
performance which inevitably improves the service performed. 

5. Never discriminate unfairly by the dispensing of special favors or priv- 
ileges to anyone, whether for remuneration or not; and never accept, for him- 
seii or his lauiiiy, favois or benelils under circumstances which might be con- 
strued by reasonable iwrsons as influencing the performance of his govern- 
inental duties. Nor should such favors or benefits be solicited either directly 
or indlre. tly. Kx parte applications or communications, except where provide<l 
for l)y law, should be carefully scrutinized to determine that the interests of 
other parties are not adversely affected thereby. 

(J. Make no private promises of any kind binding upon the duties of his office, 
since a Government employee has no private word which can be binding on 

^ •^dnr^fyt'-• t'vo Ordnr No 34 pri'scrl'Int? rppiilflt!o"R conoprnlnK ro»^d>tct of rT,ipl"ypps 
of the Commission, issued Spptpmbpr 17. I!).'i4. nnd Admiuistratlve Order No. 06, official 
utalT coiiiiii-ts outside tbe Commission, issued July 11, 1950. 
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public duty. Actions of tlie Coramission are controlled by what is determines 
to be tlio pub.ie interest and it can only be bound by its decisions or orders 
made in meeting astiond)led or through duly made delegations of autliority. 

7. Engage in no business with the (Jovernnient, eitlier directly or indirectly, 
whicli is inconsistent with the conscientious performance of his governmental 
duties. This does not forwlose all outside interests of or employment by a 
member or employee of the Commission, not otherwise prohibited by law, but 
wimld i)revent, for exami>le, any employment by or related to a licensee, public 
utility, or natural gas company subject to Commission jurisdiction or to a person 
or firm whose status under tlie Federal I'ower Act or Natural Gas Act is before 
the Commssion for determination. 

8. Never use any information coming to him confidentially in the performance 
of governmental duties as a means for making private profit. Thus, for ex- 
ample, Commissioners and staff menibers should abstain from making per- 
sonal investments, not otherwise prohibited by law or Comtnission regulations. 
In enterprises which could reasotmbly he expected to have a bearing on the 
objective performance of official duties. 

V. Kxp )se corruption wherever discovered. 
10. Uphold these principles, ever conscious that public office is a public 

trust. 
By the Commission. 

JOSEPH H. GUTRIDE, SecretajT/. 

Mr. ROGERS. DO you have a limitation upon those who may appear 
and pre «nt cases to the Department ? 

Mr. KuYKENDALL. Yes, we have a limitation concerning former 
employees.    Is that what you mean 'i 

Mr. RacERs. Not necessarily. 
Mr. KuYKENDALL. Do you mean, do we have a bar that they must 

get admitted to? 
MI-. ROGERS. Yes. 
Mr. KuYKENDALL. No, we do not. We have not found it necessary. 

Invariably, tlie representatives of parties who appear in our hearings- 
are lawyers, and we have not found it necessary to establish a bar to^ 
which they must obtain admission. 

Mr. RtKjERs. But you have enacted rides and regulations which pro- 
hibit former employees from appearing ? 

Mr. KuYKENDALL. It limits them. It does not completely prohibit 
them.    It prescribes the conditions under which they may not. 

Mr. GATCHELL. Mr. Chairman, in the Commission's regulations, sec- 
tion 1.4 deals with appearances and practice before the Commission,, 
and that relates to anybody. 

Anybody who does api)ear must conform to the standards of ethical 
conduct required of practitioners before the courts of the United 
States and, where applicable, to the requirements of section 12(i) of" 
the Public Utility Holding Company Act of 1935.    So, in addition to 
dealing with former employees, members and employees, it deals also- 
with anybody else who may appear. 

Mr. RooiRS. Thank you.    Are there any questions? 
Mr. McCuLLocii. Yes. I would like to ask the Chairman a 

question. 
On February 22 of this year. Representative John Lindsay of New 

York introduced H.R. 10575, which is entitled "To supplement and 
revi.se the criminal laws prescribing restrictions against conflicts of 
interest applicable to employees of the execntive branch of the Gov- 
ernment of the United States, and for othei-purposes." 

This matter, this bill, was referred to the Cfommittee on Post Office- 
and Civil Service.   I undei-stand it was i-ereferred to this committee 
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in the last day or two.   Have you had an opportunity to look at that 
bill at all ? 

Ml". KuYKKXDALL. I have not had an opportunity to look at the 
bill. I received in advance, as I think all agencies did, a copy of the 
report of the Committee of the Bar Association of the City of New 
York, wliich I understand forms the basis for this bill. Tliat has 
been passed on to our General Counsel and I have read newspaper 
accounts of that report, and of this bill, and of the corresponding 
Senate bill. 

Our General Counsel, Mr. Gatchell, I think, may have had an 
opportunity to scan this. Of course, he could not have had time to 
study it. 

Mr. McCuLLOCH. I understand that, Mr. Chairman, and I asked 
that question leading up to this one: Later on, if and when this par- 
ticular bill is up for discussion before this committee, you and the 
responsible memliers of your Commission will be in a position to 
testify on tliis bill as well as the other bills on which you have 
testified this morning. 

Mr. KuYKENDALL. Yes, we will. 
Mr. McCuLLOCH. All right. 
Mr. RcxjERS. Mr. Meader. 

, Mr. MEADER. 1 have no questions. 
Mr. ROGERS. Mr. Maletz. 
Mr. ^L\LETz. Chairman Kuykendall, is it not correct that the Presi- 

dent is authorized by existing law to issue ruins and orders relating to 
Federal personnel policies including the application and enforcement 
of conflict of interest laws ? 

Mr. KoYKEXDALL. Well, offhand, I could not say for sure, but I 
gather from the way you phrased the question that it is true, and if 
you have investigated, I will accept for the record the fact that he is. 

Mr. MALETZ. Would you prefer that I address that question to Mr. 
Gatchell? 

Mr. Gatchell? 
Mr. GATCHELL. Yes, I believe so, but I want to call attention to the 

fact that tl>e President does not have jurisdiction over the Federal 
Power Commission. We are an arm of Congress, and not in the 
executive department, so I have some question as to just how far the 
President can go. 

In the Commission's report they call attention on page 4, to proce- 
dures to be followed in connection with enforced separation from the 
Oovemment service, for example, which ought to have the considera- 
tion of this committee in connection with section 207 of H.R. 2156. 
Tliose sections that are referred to in here, section 652 of title 5, 
United States Code, and section 851 of title 5, United States Code, 
are sections which the President has relied upon in issuing other 
instructions. 

Mr. MALETZ. Well, does the President not have responsibility for 
all civil service employees regardless of the agency where they may 
serve ? 

Mr. GATCirELL. The President has no jurisdiction over the Federal 
Power Commission. He does have over the civil service to a limited 
extent. I would think that any regulation that the President might 
want to issue, for example, with respect to the civil service employees 
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would be applicable as well to the employees, civil service employees^ 
of the Federal Power Commission. 

Mr. MALETZ. It is my understanding that under title 5, United 
States Code, section 631, which was derived from an act of 1871 and 
the Civil Service xVct of 1883, the President was specifically given 
autliority to issue rules and orders relating to Federal pereoimel 
policies. 

Mr. GATCHELL. Well, he does control the civil service policies, but 
I was trying to suggest that there is a difference between tiie civil 
service policies and \vliat the civil service employees may do, and what 
the Federal Power Commission may do as a separate agency, in my 
opinion. 

Mr. MALETZ. If the President issued an order implementing, in 
accordance with title 5, United States Code, section 631, which order 
related to the conflict of interest laws, would such an order not be 
controlling on all the civil service employees employed by the Federal 
Power Commission ? 

Mr. GATCHELL. I would think so. 
Mr. MALETZ. Some witnesses have testified before this committee 

that tliey thought it inappropriate for the Congress to prescribe a code 
of etliics controlling on all the agencies, but rather the President could 
himself issue such an order. I wonder whether we might have your 
comments. Chairman Kuykendall ? 

Mr. KuTKT.NDALL. Well, I would not say it is inappropriate for 
Congres-s to do it. 

Mr. MAI.KTZ. Undesirable? 
Mr. KUYKENDALL. I would say that I do not know that it is un- 

desirable. I question, I have a little doubt as to the efficacy of such 
action. But it probably has a little force, a little value. All could 
see in writing the express intent of Congress. 

Of course, I tiiink we are all agreed we cannot really legislate 
morals and ethics surcessfully. 

Ml'. MALETZ. In other words. T take it that you feel that H.R. 2156 
is far more important than H.R. 21.')7, which involves enactment by 
Congress of a code of ethics controlling on the agencies; is that a cor- 
rect Ptatement of your position? 

Mr. Kn-KENDALL. Yes, tliat is a correct statement, particularly in 
view of tlie fact that the prior Congress enacted a code of ethics. 

Mr. MALETZ. That is a statement of principles, was it not, without 
sanctions? 

Mr. KUYKENDALL. Just another name for a code of ethics as I im- 
der-tand it. 

Mr. MALETZ. Thank you. 
Mr. ROGERS. Are there any further questions? 
Thank you. Mr. Kuvkendall. 
Mr. KUYKENDALL. Thank you, sir. 
Mr. ROGERS. I appreciate your coming and giving us the benefit of 

your views. 
Our next witness is Mr. John L. FitzGerald, General Counsel, Fed- 

eral Communications Commission. Will you come forward, Mr. Fitz- 
Gerald. 

Proceed in your own manner. 
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STATEMENT OF JOHN L. FITZGERALD, GENERAL COUNSEL, 
FEDERAL COMMUNICATIONS COMMISSION 

Mr. FITZGERALD. Thank you, sir. 
My name is John L. FitzGenild. I am General Counsel of the 

Federal Communications Commission. The Commission appreciates 
tlie invitatiton to appear before your committee to give its views with 
respect to the above bills, H.R. 215G, 2157, and 7556. 

The following observations are directed to certain provisions of the- 
respective measures now before you to which we bslieve some comment 
should be made or as to which we have a constructive suggestion for 
clarification or amendment to offer. 

Proposed section 205 of II.R. 2156 would revise section 28.3 of title 
18, United States Code. This latter section presently prohibits Fed- 
eral personnel from acting as agents or attorneys, or aiding or assist- 
ing, m the prosecution of claims against the United States, or receiv- 
ing gratuities, or shares of interest in such claims, in consideration of 
assistance in their prosecution. 

As this section is revised by proposed section 205 of H.R. 2156, the 
principal amendment is in the broadening of the term "prosecuting 
any claim against tlie United States," so as to include aiding or assist- 
ing "anyone in connection witii any proceeding, contract, claim con- 
troversy, cliarge, accusation, arrest, or other matter in which the 
United States is a party.'' 

The Commission is not opposed to this proposed revision which it 
iniderstands is designed to clarify the moaning of the term in present 
section 283 of title 18, "claim against the United States," and the effect 
of certain court decisions, such as the somewhat recent case of United 
States V. lievgson (1951), 119 F. Supp. 459, which held that a "claim 
against the United States" is limited to a demand against the United 
States for money or property. 

However, the Commission would suggest the insertion of the words 
"otherwise than in the proper discharge of his official duties," after the 
clause "or aids or assists" in line 11 on page 8, in order that the new 
language Avhich is added to former section 283 and continues down 
tiirougli "interested" on line 16, page 8, will conform with respect to 
the protection that is afforded in lines 7-8, page 8, to an officer or 
employee of the United States when acting in tlie proper discharge of 
his official duties. 

Proposed section 207 of H.R. 2156 would cover matter now con- 
taintnl in section 284 of title 18, United States Code, and in section 
99 of title 5, United States Code (section 190 of the Revised Statutes). 

Section 284 of title 18 presently prohibits former Federal personnel, 
within 2 years after cessation of their employment, from prosecuting 
claims against the United States involving any subject matter directly 
connected with their employment or duties. 

Section 99 of title 5, United States Code (for which no criminal pen- 
alty is provided), states that it shall not be lawful for former employ- 
ees of Federal departments, within 2 years after cessation of their 
employment, to prosecute claims against the United States which were 
pending in any such department during the period of their employ- 
ment. 
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As these two sections of title 18 and title 5, respectively, are pro- 
posed to be revised by tlie first paragrapli of the section, the 2-year 
limitation is removed. The Commission is in accord witii the removal 
of tills 2-year time limitation only to the extent that it would not be 
proper for a person, regardless of the lenjjth of time that lias elapsed, 
who has participated in prosecntinj^ or defending!: a claim or other 
matter as a representative of the Government, later to "change sides" 
and appear against the Government on that same matter, including 
matters which are adjudicatory in nature-—generally those involving 
named partie,s, past events, or particular factual situations. 

The Commission suggests that the problem of former connnission- 
•ers and other personnel luindling matters before a Government 
agenc_y, such as the FCC, would appear to resolve itself into a matter 
of balance. On tlie one hand, the integrity of the administi-ative 
processes should be preserved. At the same time qualified persons 
sliould be atti-acted to work for the Government. No one should be 
unreasonably deprived of making a living in his profession. 

On the other hand, "confidential" information obtained while in 
the employ of the Government should not be used to the disadvantage 
of the Government. As a corollary (and as enunciated in the Canons 
of Professional Ethics of the American Bar Association) private em- 
ployment should not bo accepted after retii-ement from public service 
in connection with any matter wliich the former employee has inves- 
tigated or passed upon while in public employment. 

Without attempting to diaw the line preciselj', it Avould appear 
appropriate to provide that former officials and employees should not 
be privileged to use confidential information acquired on particular 
mattei-s while in Government service on the same matters after leav- 
ing Government service. 

Also, for the present re.sponsibility test in section 284 of title 18 
"involving any subject matter directly connected with which such 
person was so employed or performed duty," tliere is substituted in 
proposed section 207 of H.R. 2156 a more extensive responsibility test 
"involving any subject matter concerning wliich he had any respon- 
sibility while so employed or assigned toduty." 

Thus, under this proposed new test, former commissioners, officers, 
and employees of the Commission would be permanently disqualified 
from ever participating, or aiding or assisting anyone in prosecuting 
a claim, contract, controversy or other matter in which the United 
States is a party or in which it is directly or indirectly interested con- 
cerning which matter they had any i-esponsibility during their Federal 

•emnloyment. 
This far-reaching change in section 284 of title 18, United States 

Code, would bring within its coverage former officers and employees 
who, while properly responsible for matters with whicli they were 
directly concerned, would in addition be responsible, under the pro- 
posal in section 207 of H.R. 21o6, for matters with which they had no 
•concern other than a technical responsibility through chains of au- 
thority with siibordinates. In many ca.ses delegations of authority 
would be such that an official or supervisor would have no knowledge 
of the matter involved. 

It is suggested that in proposals for extension of the criminal stat- 
utes the relationship of the former officer or employee to the proceed- 
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ing or matter during his official tenure should be sufficiently direct 
and clear of record so that he may reasonably be charged with knowl- 
edge of (he matter involving conflict of interest. 

The Commission, therefore, recommends that the present test in 
section 284 be retained, to wit, "involving any subject matter directly 
connected with which such person was so employed or performed 
duty." 

iMie second paragraph of proposed section 207 would impose a 2- 
year prohibition upon the handhng by a former Federal employee of 
matters as an agent or attorney in any proceeding, contract, claim, 
controversy, and so forth, in which the United States is a party and 
whicii involves the agencj' in which he was formerly employed or 
assigned to duty. This provision would directly concern Commis- 
sioners appointed pursuant to the provisions of the Communications 
Act of 1934, as amended. 

Section 4(b) of that act now provides that any commissioners shall 
not, for a period of 1 year following the termination of his service as 
a Commissioner, represent any person before the Commission in a pro- 
fessional capacity. However, it is further provided that this restric- 
tion shall not apply to any Commissioner who has served the full term 
for which he was appointed. 

If section 207 of H.R. 2156 is adopted as proposed in this respect, 
a conflict would exist with the provisions of section 4(b) of the Com- 
munications Act. In the Commission's view, the specific provisions 
in section 4(b) of the Communications Act regarding Commissioners 
go as far as any legislative pronouncement of the Congress in this area 
should go. 

It must be remembered that Commiasioners and emploj'ees of the 
Commission may have devoted most of the years of their jirofessional 
experience to this specialized governmental regulatory agency. To 
prohibit them, after long years of service in the public interest in a 
highly specialized field, from using that competence for a period of 
2 years after leaving such employment, appears to us to be inequitable. 

One of the other bills now before your committee at this time is 
H.R. 7556. It proposes to amend section 284 of title 18 by adding 
thereto new provisions to make it unlawful for any person or concern 
to employ or offer employment to any person who, as an employee of 
the Federal Government at any time in a 2-year period prior to termi- 
nation of his Government employment has "dealt with the claim 
against the Federal Government or business of such first-mentioned 
person or concern." 

The bill would also make it unlawful for any employee of the Fed- 
eral Government to accept employment from any such person or 
business concern with whom he has "dealt" as above desci-ibed. 

The comments previously expressed as to circumscribing compe- 
tent persons from entering Government service for fear of jeopardiz- 
ing their future personal opportunities, and the inequities implicit 
with respect to existing Government personnel, are also applicable to 
H.R. 7556. In a criminal statute, such as section 284 of title 18, the 
word "dealt" in reference to processing of claims or transaction of 
business is both vague and indefinite. The Commission is therefore 
opposed to H.R. 7556 in its present form. 
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The Commission also desires to mention that it presently has pend- 
ing before the Bureau of the Budget a legislative pi'oposal that would 

Erovide for exemption from the conflict-of-interest statutes of mem- 
ers of the FCC unit of the National Defense Executive Reserve. 

The Commission would, therefore, urge upon the Congress that in 
any general legislation to amend the conflict-of-interest statutes, such 
as is proposed in H.R. 2150, appropriate authority be granted to per- 
mit exemption therefrom of persons recruited for tiie purpose of 
receiving training for employment in the National Defense Executive 
Reserve. 

Mr. MEADER. Mr. Chairman, I wonder if Mr. FitzGerald would 
give us a little expansion on just what this National Defense Execu- 
tive Reserve is? 

Mr. FiTz(}F.uAi>r). Yes. This National Defense Executive Reserve 
is an outgrowth and a unit that develops from the Defense Production 
Act of 1955, which authorized the President to group together a 
nucleus for emergency purposes related to the emergency efforts, and 
this is a group which, in the event of impending catastrophe, some- 
thing of that kind, and I. of course, am relating that to defence mat- 
ters, is trained so that in the event of mortalities, and so on, there would 
be trained personnel with specialized experience who could step in and 
assist in appropriate M-ays in the course of an emergency for a brief 
time.   It is the training aspect we are concerned with here. 

I might mention, we have a proposal, a legislative proposal, which 
we have forwarded to the Burean of the Budget in tlie light of our 
own rather restrictive section 4(b) of the Communications Act, to 
amend out any technical problems that might exist with respect to 
conflict of interest in terms of interest in companies and that sort of 
thing that miglit be an outgrowth of people developing from that 
training reserve. 

Mr. MKAOKU. Do you have a draft of that proposed legislation? 
Mr. FITZOKUALD. Yes.   I have  
Mr. MKAOER. I do not know that it should go into our record, but 

perhaps the committee would like to have a copy of the proposed draft 
for its files. 

Mr. FnzGERALD. Sir. I just want to mention, it is at this time over 
in tlie Bureau of the Budget. 

Mr. MEADER. Yes. But the Federal Communications Commission is 
an independent agency and you are not isolated from the Congress, 
are vou, Mr. FitzGerald ? 

Mr. FITZGERALD. We are not isolated from the Congi-ess. I want to 
say this. On the other hand, we, as other agencies, submit our legis- 
lative proposals to the Bureau of the Budget for purposes of Govern- 
ment-wide coordination prior to their submission to Congress, and I 
will await your pleasure on it. 

I would assume that it would not be long before we will obtain some 
word from the Bureau of the Budget, however. 

Mr. MEADER. Mr. Chairman, if I might proceexl for a moment, I 
would like to ask Mr. FitzGerald if he is familiar with testimony given 
us the other day by the attorney for the Office of Civil Defense f\nd 
Mobilization, or whatever it is called, was it Mr. Kendall? 

Mr. FITZGERALD. No, I am not, sir. 
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Mr. MFWXDER. He recommended that any legislation on this sub- 
ject include authority in the President to exempt from its operation 
in time of war or national emergency the temporary employee drafted 
from the business world to assist the Go\-ernment in regulations dur- 
ing wartime or time of national emergency. 

Are you familiar with that testimony ? 
Mr. FITZGERALD. I am not familiar with that testimony, no; but I 

am gathering it from what you now mention. 
Mr. MEADEK. I understand your proposal to relate to something that 

is permanent, this National Defense Executive Reserve. These are 
people wiio are now appointed and acting, am I correct? 

Mr. FITZGEKALD. It is in process of formulation; yes, sir. We have 
various aspects of the problem, we have sudi things as Conelrad, radio 
alerts, and that sort of thing. 

Mr. MEADER. Are those people regarded as employees of the Gov- 
ernment so that they would be subject to tlie conflict of interest 
statutes? 

Mr. FITZGEHAI.D. We think, no, sir. We do not regard them as such. 
But we do believe that—we get these questions as to whether there 
are possibilities of conflict, that sort of thing, and we would like it as 
•clear as can be, so that the necessary power that needs to be exercised 
•can go forward without these types of questions. 

Mr. MEJVDER. IS this National Defense Executive Reserve created by 
statute? 

Mr. FITZGERALP. Yes. 
Mr. MEADER. And there is no exemption written into the statute? 
Mr. FITZGERAI.D. Tliere is an exemption, sir, from the criminal laws, 

from title 18, certain of those sections. 
The problem that confronts us is rather that provision, I think it 

is section 4(b) of our act, whicli provides tiiat no employee and no 
•commissioner may have ownershijjs or interests in companies which 
have a direct, and, in some instances, indirect relationsliip with com- 
munications, and that forefronts the problem to us, rather than the 

•criminal provisions. 
I alluded to it only in this statement because it does relate to the 

•matter before jou. 
Mr. MEAPER. Tlicn the exemption suggested by Mr. Kendall of 

authorizing tlie President in time of war or national emergency to 
exempt certain classes of temporary officials who are employed in 
the CJovernment would not meet your problem at all, would it? 

Mr. FITZGERALD. I have not seen his proposal. I would take it 
from what you say it is closely related. Ours is also couched in 
terms of authorization to the President, I want you to know that. 

Mr. MEADEB. But you want it on a i)ermanent basis, not only in 
times of war and national emergency but in normal peacetime? 

Mr. FITZGER.\LD. NO. The proposal we have at this time is the 
preliminai-y training type of activity so that these people will be 
«quipped should these emergencies arise, to serve. 

Mr. MEADF-R. SO that in order to train them you need to do it 
before ? 

Mr. FITZGERAIJ). Yes. 
Mr. MFJVDER. As I understand Mr. Kendall's proposal there has to 

be a war or national emergency so that authority of the President 
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to exempt only in times of war or national emergency would not 
cover the situation which concerns you? 

Mr. FITZCTF.RALD. That is right, sir, yes, sir. 
Mr. MALETZ. Ml-. Fitz(ierald, if I may a.sk you a question, how 

long have you been with the Federal Communications Commis- 
sion ? 

Mr. FrrzCiEtLiLD. Since November of 1954. 
Mr. MALF.TZ. I take it that before becoming General Counsel of the 

Commission, you were Chief of the Broadcast Bui-eau of the Com- 
miasion ? 

Mr. FITZGERALD. No, sir. I was Chief of the Office of Opinions 
and Review. 

Mr. MALETZ. I beg your pardon, sir. 
Mr. FiTztiERALD. Yes, sir. 
Mr. MALETZ. Have you had occasion to read the report of this 

subi;ommittee dated March 13, 1957, on the television broadcasting 
industry? 

Mr. FITZGER.\LD. I am generally familiar with it. It is a fair 
time since I was able to. 

Mr. MALETZ. I take it you are familiar with the fact that this re- 
port was a unanimous report, with the exception of additional views 
on option time and music. 

I\fr. FITZGERALD. Yes, sir. 
Mr. MALETZ. In the course of this report, this subcommittee stated 

as follows:    I quote three paiagraphs from page 145: 
In testimony before the committee on this NBC-Westinshouse matter as well 

as 111 testimony and (locumentiiry evidence submitted on othehr subje<-fs. refer- 
ences were niiide to informal private conferences and discussions between FCC 
Commissioners and representatives of industry, some of whom were directly 
interested in problems pending before the Commission. The evidence demon- 
stnites that for at least the past 10 years an air of informality has surrounded 
cn.ses pendinK before the Commission. This has permeated tho Commission's 
ad'uinistrative process to a point where various niendwrs of the Conunisslon 
without reluctance have, during the past decade, repeate<lly discussed with one 
or more interested parties the merits of pending cases—even going so far as to 
indicate how particular Commissioners would vote. 

This practice, insofar as it relates to i>ending adjudications, is repugnant 
to fundamental principles of qu'isi-judicial procedure. The committee recog- 
nizes the need for some informality In certain phases of the Conunission's work, 
b>it where conflicting rights or claims of parties .'ire being adjudicated, informal 
ex parfe discussion l)etween a commissioner and a litigant or his representa- 
tive treads dangerously close to, if it does not transgress, the outer limits of 
due process of law. 

Accordingly, the committee believes it imperative that the Commis.sion adopt 
without delay a code of ethics that would proscribe conduct of this kind by 
Conmiissioners and their staff and by attorneys and other representatve.'? of 
industry alike. Such a code, like one already adopted by the Civil Aeronautics 
Board, should make clear and definite the line separating permissible from non- 
permissible informal contacts between Commission personnel and parties. It 
should remove any doubt that now may exist concerning the improjiriety of 
private communications with members of the agency concerning adjudicatorjr 
matters. 

MV question is this: Has the Federal Communications Commission 
acted upon this recommendation of the subcommittee and adopted a 
code of ethics similar to one adopted by the Civil Aeronautics Board 
•whicli would prohibit ex parte communications in situations such as 
were enimierated in the subcommittee's repoit ? 
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Mr. FITZGEKALD. Sir, we ali-eady have in section 409(c) of our act 
a provision relative to this subject you are now mentioning wliich 
proscribes parties or their representatives from making ex parte con- 
tacts witli reference to the merits of a ctise wliile that case is pending 
in adjudication. 

Our (Commission also has subscribed to the "Canon of Judicial 
Etiiics" of the American Bar Associiition. Our Commission lias, as 
my statement later shows, since Septemlier 1954, had a statement of 
policy and procedures with respect to the conduct of its employees and 
this matter goes into other matters of conduct. 

Our Commission also believes inWy in and subscril)es to the advisory 
provisions of House Concurrent Resolution 175 wliich sets out certain 
standards of conduct. 

May 1 also say this, and these are the measures we have, sir. We 
have already in our statute at various places—409(c), I have men- 
tioned—we have provisions in section 4(b) that I have mentioned, 
too, as to pecuniary interest in any outside concern having a relation- 
ship to communications—I am paraphrasing so I refer you really to 
the section itself. And we have the sulwtance of this section 409(c). 

Now, we were disturbed that section 409(c) itself did not go far 
enough, and so approximately a year or more ago, I think, we sub- 
mitted a bill, proposed bill, to the Congress which would go further 
and say that it would not be projjer for any person, any person what- 
soevei', to make ex parte contacts with the Commission. That is a 
peiuling bill. 

May I stiy one other thing: I noted your reference to the page in 
your report. We have at our Commission in pending status several 
adjudicatory mattei-s which we are reexamining, and I would just like 
to say a few words about those. I can only say it in most general 
terms because they are peiiding cases, but may I just mention what 
this Commission did. 

When testimony developed l^efore the Legislative Oversight Com- 
mittee^ the Commission movetl on its own to the court, of appeals in 
one case, to have that case retumexi to it for reexaminntion. The 
court pei-mitted it, the remand of that case, moved by the Commission, 
and the Commission then by its own order a])pointed as a special 
hearing examiner someone completely outside its own heariiig exam- 
iner list, appointed a former chief judge of the Supreme Court of 
Pcmisylvania to hear this case.    Tliat case is a pending case. 

There are one or two other cases now pending. I cannot say more 
about them exce])t that the facts are being fully explored in the heir- 
ing that is going on before an examiner or still pending on exceptions 
after the records are closed. 

Mr. MAI.KTZ. Mr. FitzGerald, you mentioned section 409. Is it 
not correct that section 409 applies not to Commission personnel but 
to outside parties? 

Mr. FnyGERALD. No; it is not correct. 
Mr. INFALKTZ. Does section 409 not prohibit ]iartios to litigation 

pending before the Commission from making ex parte communica- 
tions? 

Mr. FITZGKRALD. It does prohibit that, certainly. 
Mr. MALF.TZ. Is there any nile in the Commission itself, a rule' 

similar to one adopted by the Civil Aeronautics Board, which woidd 
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proliibif Commissioners or employees of tlie Commission from encag- 
ing in ex parte discussions with outside litigants in adjudicatory 
matters? 

Mv. FITZGERALD. I understand  
Mr. MALETZ. I am talking about a specific rule of tlie Commission 

which would prohibit members of the Commission or employees of 
the Commission from engaging in ex parte communications? 

Mr. FITZGERAIJ). We have no specific rule. I mentioned 409(c). 
I also mentioned the standard of "Canons of Judicial Ethics" which 
the Commission itself  

Mr. MAI.ETZ. Yes. You will recall, and I refer you again to the 
recommendation of tliis subcommittee in 1958 that the Commission 
adopt such a rule, adopt a code of ethics which would prohibit mem- 
bers of the Commission and employees of the Commission from en- 
gaging in ex parte communications. 

Mr. FITZGERALD. I understand. I mean you pointed that out be- 
fore. 

Mr. MALETZ. Yes. 
Mr. FITZGERALD. But I would also suggest for your consideration— 

may I finish my answer? 
Mr. MALETZ. IS it your testimony that the Commission did not 

follow that recommendation of the subcommittee ? 
Mr. FITZGEH VLD. I will put both those questions together, because- 

I thing they are related. 
Mr. MALETZ. All riglit. 
Mr. FITZGERALD. AVe obviously did not set out a rule with all these 

things in it. But what I am trying to say to you is that we have 
adopted, we prepared and sent to the Congress a proposed bill which 
would do the very thing; any person, which would include anyone. 

Now, our position is this: Congress itself, as a matter of its own 
legislative policy, enacted 409(c). We believe the appropriate course 
for us is to come back and place before the Congress our suggestion 
so that 409(c) itself, as a statutory legislative matter, may be com- 
pletely clear. 

Mr. MALETZ. Of course, the Congress has ultimate responsibility^ 
but could not the Commission itself, without waiting for Congi-ess 
to act, have adopted a rule or a code of ethics which would outlaw, in- 
sofar as the Commission and its employees are concerned, ex pai-t* 
communications? 

Afr. FiT7GERArj>. As I say, part of your question is already an- 
swered by the statute. 

Mr. Mv\LETz. Could the Commission have issued such a rule ? 
Mr. FITZGERAIJ). I think they could issue such a rule, but in their 

judgment, the appropriate way was to suggest to Congress an amend- 
ment so that the legislative history of this act which was not complete, 
I mean the statute itself was not complete, the Congress could have 
the Commission's views and its proposed amendment. 

Mr. MALETZ. Was it not the Commission's judgment that until th& 
Congress should act, the Commission itself would take no action with 
respect to issuing such a rule ? 

Mr. FITZGERALD. No. The Commission's practice is with the kind 
of rule you are talking about. 

Mr. ISLvLETZ. The Commission's practice? 



FEDERAL  CONFLICT  OF  INTEREST  LEGISLATION 281 

Mr. FITZGERALD. Yes. 
Mr. MALEHZ. But it lias not been embodied in terms of an actual 

written standard; is that right? 
Mr. FITZGEUALD. That is so. 
Mr. MALKTZ. Well now, are you familiar with the Civil Aeronautics 

Board principles of practice? 
Mr. FITZGKRALD. Just very generally. 
Mr. MALETZ. Are you familiar with the fact that under the Civil 

Aeronautics Board principles of practice, it is provided, and I quote: 
It is essential in cases to be determined after notice and hearing and upon 

a record tliat tlie Board's judicial character be recognized and protected. In 
Bueh cases: 

(a) It is improper that there be any private communication on the merits 
of I he case to a member of the Board or its staff or to the examiner in the case 
by any person, either in private or public life, unless provided for by law. 

(b) It is likewise improix?r that there be any private communication on the 
merits of the case to a member of the Board or to the examiner in the case by 
any member of the Board's staff who participate in the hearing as witnesses, 
or as counsel. 

(c) It i.s improper that there be any effort by any person interested in the 
case to sway the judgment of the Board by attemping to bring itressure or in- 
lluence to bear upon the members of the Eonrd or its staff, or that such person 
or any niemb^T of the Board's staff, directly or indirectly, give statements to 
the press or radi >, by pud advertisements or otherwise, designed to inUuence 
the Board's judgment in the case. 

In other words, tlie Civil Aeronautics Board did not wait, did it, 
for Congress to legislate in this particular area ? 

Mr. FITZGERALD. Let me, if you please, read from our section 
409(c), the first paragraph. 409(c) (1) : 

In any case of adjudication (as defined In the Administrative Procedure Act) 
which has been designated for a hearing by the Commission, no examiner con- 
ducting or participating in the conduct of such hearing shall, except to the 
extent required for the disposition of ex parte matters as authorized by law, 
consult any person (except another examiner participating in the conduct of 
such hearing) on any fact or question of law in issue, unless upon notice and 
opportunity for all parties to participate. In the performance of his duties, no 
such examiner shall be responsible to or subject to the supervision or direction 
of any person engaged in the performance of investigative, prosecutory, or 
other functions for the Commission or any other agency of the Government. 
No examiner conducting or participating in the conduct of any such hearing 
shall advise or con.sult with the Commission or any member or employee of the 
Coumiission (except another examiner participating in the conduct of such 
hearing) with respect to the initial decision in the case or with respect to 
exceptions taken to the findings, rulings, or recommendations made in such 
case. 

This goes to the examining process. 
Paragraph 2: 
In any case of adjudication (as defined In the Administrative Procedure Act) 

which has been designated for a hearing by the Conmiission, no i)erson who has 
participated in the presentation or preparation for presentation of such case 
before an examiner or examiners or the Commission, and no member of the 
Office of the General Counsel, the Office of the Chief Engineer, or the Office of 
the Chief Accountant, shall (except to the extent required for the disposition of 
ex parte matters as authorized by law) directly or Indirectly make any addi- 
tional presentation respecting such case, unless upon notice and opportunity 
for all parties to participate. 

Then paragraph 3: 

No person or persons engaged In the performance of Investigative or prosecu- 
tive functions for the Commission, or in any litigation before any court in any 
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case arising under this Act, shall advise, consult, or participate in any case of 
adjudication (as defined in tlie Aniiuistrative Procedure Act) which lius been 
designated for a hearing by the Couuuission, except as a witness or counsel in 
public proceedings. 

And tlie final onCj to the extent that these provisions are in con- 
flict witli tiie provisions of the Administrative Procedure Act, these 
provisions control. 

This docs not merely deal witli the ex [)arte problem we are talking 
about; it goes so far as to exclude my office, the Ofiice of Chief Engi- 
neer, any stall' pei-son, except the one Office of Opinions and Review, 
whiclt is scparatetl out from all of the rest of the Commission, from 
talking with and assisting in any manner the Commission in the 
disposition of a case, and, of course, you arc familiar with the same 
proscript ions in the examining process. 

Mr. MALETZ. IS there any provision in this statute or in any rule 
1 promulgated by the Board which specifically would prohibit a raem- 
)er of the Federal Communications Conunission from having ex parte 

discussions with a private litigant 'i 
Mr. FirzGi:KAi.D. Yes. Now. I must, to lie entirely accurate, say I 

am talking about tlie concensus, the understanding of the Commission 
itself, that is, the ''Canons of Judicial Ethics" which they follow in 
connection with these adjudicatory matters. 

Mr. MALKTZ. Yes, 1 understand that, but I am talking about the 
.statute wliich you just cited and I am also referring to specific regula- 
tions of the Federal Communications Commission. Is there anything 
in the statute or anything in the Comnuinications Couunission's regu- 
lations which would prohibit a member of the Federal Communica- 
tions Commission from having ex parte discussions witli a private 
litigant? 

Mr. FITZGER.\LD. We have no published rule, I want to answer that 
dii-ectly for you. We have no published rule. We do follow, and I 
say, when I say "we," I am speaking for the Commission, the (Toinmis- 
siou follows, does follow the "Canons of Judicial P]thics" of the 
American Bar Association which so provide, wlucli taJie cai* of this 
matter. 

Now, the other thing is this: That in the consideration of the amend- 
ments to the Communications Act in 1952, there is a mixed legislative 
history as to what is now section 409(c) (2) of the Communications 
Act. It is in part because of that the Commi.ssion itself has come back 
with a proposal to Congress because the two versions of the bill that 
went to the conference committee in 1952, provided, witli minor vari- 
ations, that no Commissioner shall consult with any person on any 
question of fact or law in issue, or receive any recommendations from 
any other person, unless upon notice and opportunity for all parties to 
participate. The conference committee modifietl that provision and 
substituted tlierefor the present language in section 409(c) (2) of the 
act. Thus, the present loophole in tlie law came about and as a result 
section 409(c) (2) does not now contain an explicit statutory prohibi- 
tion directed to any other person, not a party to an adjudicatory pro- 
ceetling before the Commission, against his making a jjresentat'ion to 
an examiner or a commissioner after such adjudicatory case has been 
designated for hearing. 

Mr. MEADER. DO you have tlie number of that bill ? i 
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Mr. FITZGEKALD. Sir, I do not. 
Mr. MEADER. IS it pending now before the Interstate and Foreign 

Commerce Committee i 
Mr. FITZGERALD. Excuse me.   Yes.   It is S. 1734. 
Mr. MEADER. Mr. Chairman, if I might proceed for a moment on 

this same line. I just wanted to ask a question of Mr. FitzGerald. 
You have referred a couple of times to the following of the—I tliink 
the first time you said the "Canon of Ethics" and then the "Canon of 
Judicial Ethics." 

Mr. FiTZGER/iLD. Yes, judicial ethics. 
Mr. MEVVDER. "Canon of Judicial Ethics." Do you mean to leave 

the impression with this committee that the Commission, by formal 
action, has adopted the "Canons of Judicial Ethics" to guide their own 
conduct ? 

Mr. FITZGERALD. Sir, I tell you the Commission has authorized me 
to say that they have agi-eed with themselves and are following and I 
do not mean to imply this is recent, that tiiey have not always mentally 
done so, but they have agreed among themselves that the following of 
the "Canons of Judicial Ethics" of the American Bar Association is 
sufficient unto these kinds of mattere. 

Mr. MEADER. Well, you mean tliat they have done so by an informal 
convereation with each otlier or perhaps by a mental process of each 
individual Conmiissioner saying, "I am going to follow the 'Canons 
of Judicial Ethics'," but that no recorded wntten action, recorded in 
the minutes of tlie Commission or otherwise, has ever occurred? 

Mr. FITZGERALD. I think that is probably true. They consider 
themselves so bound. They have not found it necessary to record a 
minute or to publisli something. They feel they are doing something 
they sliould do anyway, but this is their policy, to follow the "Canons 
of Judicial EtJiics." 

Mr. MEADER. You referred to the legislative history. How were 
the Commission members exempted from these provisions that relate 
to trial examinei-s? Was that done on the floor or done in com- 
mittee ? 

Mr. FITZGERALD. I think, sir, it was a conference of the Houses with 
respect to conflicting provisions of bills. 

Mr. MEADER. That is all. 
Mr. MALETZ. Just two more questions on this point, Mr. FitzGerald. 

Could you explain why the Commission has not formally incorpo- 
rated the "Canons of Judicial Ethics" into the rules of the Com- 
mission ? 

Mr. FITZGERALD. I think I just answered that question as directed 
to me by the Congressman. 

Mr. MEADER. \ ou said they had not. But you did not say why they 
had not; that is what he is asking. 

Mr. FITZGER.\LD. I thought I had said that tliey just felt it was 
unnecessary, that they felt it lx)und them in their conscience and their 
duties and they did not feel it necessary to reiterate the matter. 

Mr. MALETZ. The reason for this line of questions, Mr. FitzGerald, 
is that this very subcommittee unanimously found, and I quote: "that 
for at least the past 10 years an air of informality has surrounded 
cases pending before the Commission," and the subcommittee also 
found that theie were numerous instances of ex parte discussions and 

53286—60 19 
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it was for that very reason that this subcommittee recommended the 
issuance by the Commission of specific rules proscribing tliis kind of 
conflict. 

Mr. FPTZGERALD. Now you have stated to me a reason. I am not 
familiar with any record on whicli you base a statement that there 
are numerous informalities surrounding the Commission in its exer- 
cise of its adjudicatory function.   I am not aware of that. 

Mr. ROGERS. Then I would refer the Commission to the hearings. 
Do you intend to tell this committee as Chief Counsel of the F«i- 

eral Communications Commission that you have never looked at those 
hearings and have never looked at the subcommittee's report? 

Mr. FITZGERAIJ). Sir, I do not say that I have not looked at your 
report. 

Mr. ROGERS. YOU indicate that you have no knowledge of the basis 
of tills report. Have you examined the testimony that was presented 
to this suDcommittee? 

Mr. FITZGERAU). I am talking, sir, about adjudicatory matters. 
Mr. ROGERS. No. I am asking you a question about your 

responsibility. 
Mr. FITZGERALD. E.xcuse me. 
Mr. ROGEIW. About your responsibility as counsel for the Federal 

Communications Commission, where a congressional report was 
issued directing criticism at the department that you were Chief Coun- 
sel for, and suggesting that certain rules and i-egulations be enacted 
by the Commission. 

My question to you is: As Chief Counsel of that Commission, did 
you ever examine tlie testimony that was given to this committee, as 
the basis for that report? 

Mr. FrraGERALD. Sir, not with the intention of avoiding an answer, 
believe me; I have l^eeii the General Counsel for the Commission 
about 15 months. That time has been a very busy one, and we have 
had quite a number of rather difficult matters before us. I have not 
read in its entirety the record of that committee. I want to say that 
right for the record, I have not.    I liave not had the time for it. 

Mr. ROGERS. Do j-ou not think that it would be well to have someone 
take a look at it in face of the statement that for a period of 10 years 
this had taken place? 

Mr. FIT7.GERAI-D. I want to add, I have a tendency to be literal, 
I want to add that tliat is not to say that no member of my office has 
done that, has read that testimony. 

Mr. ROGERS. Let us pass on to the other question. You stated that 
the Commission now is making an investigation of so-called improper 
acts as it may relate to various applications where licensees had been 
granted, which you testified about a judge from Pennsylvania was 
hearing. 

Mr. FrrzGERALD. Yes. 
Mr. ROGERS. TO what extent has the Commission invited complaints 

or infoiTOation about impropriety of former commissioners as well as 
former employees or their discussion with those who may have passed 
upon the application?   How extensive is that investigation? 

Mr. FITZGERALD. Sir, you, I am sure, will fully appreciate that that 
question in a way has to be answered with some care. 

Mr. ROGERS. Surely. 
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Mr. FITZGEBALD. Because these several cases are in hearing status 
at this time. I cannot speak to them. We, however, have reviewed 
in detail and with care the complete record made before the Legis- 
lative Oversight Committee. This has been analyzetl. In every case 
in which the Commission finds as a result of analysis a problem is 
there, the Commission is looking further into it. I hesitate to say 
more because of the nature of these proceedings. 

Mr. ROGERS. Well, I do not want to inquire further into what you 
may say is your business of proper regulation, but I am trying to 
ascertain the extent of your investigation. I am a little curious to 
ascertain what procedure you have, if there is any guideline. For 
example, if Drew Pearson says that Commissioner "X" did thus and 
so while he was here, and that after he got out he went to work for so 
and so and had done thus and so; do you take such thmgs into con- 
sideration? 

Mr. FITZGEKALD. NO, sir. The primary method has been, and it 
was one that needed to be done more immediately, was to take that 
complete record, and also to take any complaints made to the Com- 
mission through petitions or otherwise. We further asked the court 
in another situation to return a case in which we felt that further 
investigation should be made. 

Mr. MALETZ. Mr. Chairman, one final question. Mr. FitzGerald, do 
you think it possible that in the event the Commission had issued a 
code of ethics dealing specifically with ex parte discussions, many of 
the problems to which you have adverted might not have occurrecl? 

Mr. FrrzGERiWjj. In my opinion, Mr. Chairman, certain of these in- 
stances have arisen as to which we are now holding hearings to de- 
velop the true facts. It would be a matter of conjecture otherwise. 
After all, so far as attorneys are concerned, the canons of ethics under 
which they practice have relevant provisions. 

The Commission itself has section 409. I do not see or believe that 
necessarily any such code would have changed the situation. 

Mr. MALETZ. DO you think that if the Commission had had such & 
code of ethics this air of infoi-mality to which this committee referred 
in its report might not have been present? 

Mr. FITZGER/MD. This air of informality question, sir, I have been 
talking to adjudicatoiy matters.   It has long been recognized  

Mr. MALETZ. That is what the committee was talking about. 
Mr. FITZGERALD. The reason I raise that is, while it is again before 

my time as General Counsel and I was in an isolated office prior to 
that time, the Office of Opinions and Review, I am not familiar with 
the fact that the RCA-Westinghouse matter was an adjudicatory 
matter, and I have been in the Government for a good long time, I 
have been in the Government for 23 years, and it has always oeen my 
understanding and belief that in expediting the administrative process 
some informality in assisting people in a proper way to know what it 
is they need to put in applications, to know what it is they should 
know imder the regulations, has been appropriate in order to keep 
the Government's business moving. 

I carefully exclude matters which are adjudicatory or where for 
some reason of propriety, that would not be proper. 

Mr. MALETZ. The report was referring, and I will quote: '" 
The evidence demonstrates that for at least the past 10 years an air of Infor- 
mality has surrounded cases pending before the Commission. 
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And I take it that you would not sanction a so-called air of informality 
with respect to adjudicatory matters? 

Mr. FITZGERALD. But your statement that you quoted does not say 
adjudicatory matters. It says cases pending. Now, we both know, 
as lawyers, that the Administrative Procedure Act will call every- 
thing adjudicatory for its purposes, except that which is nilemaking, 
but when I have been talking here to adjudication, I am talking about 
cases designated for hearing before an examiner, by the Ck)mmission, 
as to which the quasi-judicial function controls. 

Mr. MALETZ. Then I think it is necessary to read the next sentence 
of the report: 
The evidence demonstrates that for at least the past 10 years an air of informality 
has surrounded cases pending Ijefore the Conmiission. This has permeated the 
Commission's administrative processes to a jwint where various members of 
tlie Commission without reluctance have during the past decade repeatedly 
discussed with one or more interested parties the merits of pending cases, even 
going so far as to Indicate how particular Conmiissioners would vote. 

Mr. FITZGERALD. Then, sir, I have on that part attempted liere to 
comment, I have told you, I can only go so far because of the present 
status in hearing. 

Mr. PEET. Mr. Cliairman, Mr. FitzGerald, you have indicated that 
the Commissioners, at least informally, subscribe to the "Canons of 
Judicial Ethics"? 

Mr. FITZGEIWLD. Yes. 
Mr. PEET. I take it if they informally subscribe to those canons, 

you have no fears that they could not formally do so by Commission 
action ? 

Mr. FITZGKHALO. I think that is true. 
Mr. PEEn". In view of the questioning and the information that has 

Ijeen brought out by tliis line of questioning, do you think it would be 
useful, could you render this subcommittee an opinion, as to whether 
you think it would be useful, for the Commission to fonnalize their 
subscription to the "Canons of Judicial Ethics"? 

Mr. FITZGERALD. Sir, I think that that would be a matter for the 
Commissioners themselves to determine. I do not think I should com- 
ment on it. 

Mr. PEET. But, as their chief lawyer, can you render an opinion on 
it? 

Mr. FrrzCiERALD. That they can do so ? 
Mr. PEET. Yes. 
Mr. FITZGERALD. Yes. 
Mr. PEET. That they should do so? 
Mr. FITZGERALD. I do not think that is a question of law. 
Mr. PEET. Will you report back to the subcommittee, on develop- 

ments arisinjj; out of this line of questioning? 
Mr. FITZGERALD. I do not quite understand you. Do you mean 

this: that if the Conunission itself by minute or by any other action 
formalizes to a greater extent provisions along this line, you would 
wish to be so advised? 

Mr. PEET. Yes. 
Mr. FiTzGiiRALD. I will be glad to do that. 
Mr. KooERs. Mr. FitzGerald, we have taken up a lot of your time. 

If you like, we can put the rest of your statement in the record. 
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Mr. FITZGERALD. Yes, sir. I think in the statement, there is offered 
an exhibit, and I will supply to the committee and the exhibits that 
are offered at various points in the statement, and then the statement 
can be of record. 

Mr. ROGERS. Thank you, sir. We appreciate your coming up here. 
We are sorry to have taken up so much of your time. 

Mr. FITZGERAIJJ. Thank you. 
(The prepared statement'submitted by Mr. FitzGerald is as fol- 

lows :) 

STATEMENT OF JOHN L. FrrzGEBAi.D, GENERAL COUNSEL, FEDERAL COMMUNICATIONS 
COMMISSION 

My name Is John L. FitzGerald. I am General Counsel of the Federal Com- 
munications Commission. The Commission appreciates the invitation to appear 
before your committee to give its views with resi)ect to the above bills. 

The following observations are directed to certain provisions of the respective 
measures now before you to which we believe some comment should be made or 
as to which we have a constructive suggestion for clariflcation or amendment 
to offer. 

Propo-setl section 205 of H.R. 2156 would revise section 28.9 of title 18, U.S.C. 
This latter section presently prohibits Federal personnel from acting as agents 
or attorneys, or aiding or assisting, in the prosecution of claims against the 
United States, or receiving gratuities, or shares of interest in such claims, in 
consideration of assistance in their prosecution. As this section is revised by 
propose<l section 205 of H.R. 21.50, the principal amendment is in the broadening 
of the term "prosecuting any claim against the United States" so as to include 
aiding or assisting "anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the Unite<l 
States is a party." The Commission is not opposed to this proi>osed revision 
which it understands is designed to clarify the meaning of the term in present 
section 283 of title 18, "claim against the United States," and the effect of cer- 
tain court decisions, such as the somewhat recent case of United States v. Berg- 
son (1954) 119 F. Supp. 459, which lield that a "claim against the United States" 
is limited to a demand against the United States for money or proi)erty. How- 
ever, the Commis,sion would suggest the insertion of the words, "otherwise that 
in the proper discharge of his official duties," after the clause "or aids or assists" 
In line 11 on page 8, in order that the new language which is adde<l to former 
section 283 and continues down through "interestetl" on line 10, page 8, will con- 
form with respect to the protection that is afforded In lines 7-8, iMige 8, to an 
ofHcer or employee of the United States when acting in the proper discharge of 
his official duties. 

Proijosetl section 207 of H.R. 2156 would cover matter now contained in sec- 
tion 284 of title 18, U.C.S., and in section 99 of title 5, U.S.C. (section 190 of 
the Revised Statutes). Section 284 of title 18 presently prohibits former Fed- 
eral personnel, within 2 years after cessation of their employment, from prose- 
cuting claims against the United States Involving any subject matter directly 
connec-ted with their employment or duties. Section 99 of title 5, U.S.C. (for 
which no criminal penalty is prortded), states that it shall not be lawful for 
former employees of Federal departments, within 2 years after cessation of their 
employment, to prosecute claims against the United States which were pending 
in any such department during the period of their employment. 

As these two sections of title IS and title 5, respectively, are proposed to be 
revised, the 2-year limitation Is removed. The Commission is in accord with 
the removal of this 2-year time limitation only to the extent that it would not 
be proi)er for a person, regardless of the length of time that has elapsed, who 
has particii»ate<l in prosecuting or defending a claim or other matter as a repre- 
sentative of the Government, later to "change sides" and appear against the 
Government ou that same matter, including matters which are adjndicatory in 
nature—generally those involving named parties, past events, or particular 
factual situations. 

The Commission suggests that the problem of former Commissioners and 
other personnel handling matters before a Government agency, such as the 
FCC, would appear to resolve Itself into a matter of balance.   On the one hand. 
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the Integrity of the administrative processes should l>e preserved. At the siame 
time qualitied persons shouid be attracted to worlj for the Government No one 
should be unreasonably deprived of making a living in his profession. On the 
other hand, "confidential" information obtained while in the employ of the 
Government should not be used to the disadvantage of the Government; as a 
corollary (and as enunciated in the "Canons of Professional Ethics" of the 
American Bar Association) private employment should not be accepted after 
retirement from public service in connection with any matter which the former 
employee has investigated or passed upon while in public employment With- 
out attempting to draw the line precisely, it would appear appropriate to provide 
that former officials and employees should not be privileged to use confidential 
information acquired on particular matters while in Government service on the 
same matters after leaving Government service. 

Also, for the present responsibility test in section 284 of title 18 "Involving any 
subject matter directly connected with which such person was so employed or 
performed duty," there is substituted in proposed section 207 of H.R. 2156 a more 
extensive responsibiliy test "involving any subject matter concerning which he 
had any responsibility while so employed or assigned to duty." Thus, under 
this proposed new test, former commissioners, officers, and employees of the Com- 
mission would be permanently disqualified from ever participating, or aiding or 
assisting anyone in prosecuting a claim, contract, controversy, or other matter 
in which the United States is a party or in which it is directly or indirectly 
interested concerning which matter they had any responsibility during their 
Federal employment. 

This far-reaching change in section 284 of title 18, United States Code, would 
bring within its coverage former officers and employees who, while properly re- 
sponsible for matters with which they were directly concerned, would in addition 
be responsible, under the proposal in section 207 of H.R. 2156, for matters with 
which they had no concern other than a technical responsibility through chains 
of authority with subordinates. In many cases delegations of authority would 
be such that an official or supervisor would have no knowledge of the matter 
Involved. It is suggested that in proposals for extension of the criminal statutes 
the relationship of the former officer or employee to the proceeding or matter 
during his official tenure should be sufficiently direct and clear of record so that 
he may reasonably be charged with knowledge of the matter involving the con- 
flict of Interest. 

The Commission, therefore, recommends that the present test In section 284 
be retained to wit, "involving any subject matter directly connected with which 
such person was so employed or perform«l duty." 

The second paragraph of proposed section 207 would impose a 2-year prohibi- 
tion \ipon the handling by a former Federal employee of matters as an agent or 
attorney in any proceeding, contract, claim, controversy, etc., in which the 
United States is a party and which involves the agency in which he was formerly 
employed or assigned to duty. This provision would directly concern Com- 
missioners appointed pursuant to the provisions of the Communications Act of 
1934, as amended. Section 4(b) of that act now provides that any Commis- 
sioners shall not, for a period of 1 year following the termination of his service 
as a Commissioner, represent any person before the Commission in a professional 
capacity. However, it is further provided that this restriction shall not apply 
to any Commissioner who has served the full term for which he was appointed. 
If section 207 of H.B. 2156 Is adopted as proposed In this respect, a conflict 
would exist with the provisions of section 4(b) of the Communications Act In 
the Commission's view the specific provisions in section 4(b) of the Communica- 
tions Act regarding Commissioners go as far as any legislative pronouncement 
of the Congress in this area should go. 

It must be remembered that Commissioners and employees of the Commission 
may have devoted most of the years of their professional experience to this 
specialized governmental regulatorj- agency. To prohibit them, after long 
years of service in the public interest in a highl.v sijecialized field, from using 
that comjietence for a period of 2 years after leaving such employment, appears 
to us to lie inequitable. 

One of the other bills now before your committee at this time is H.R. 7556. 
It projwses to amend section 284 of title IS by adding thereto new provisions to 
make it unlawful for any person or concern to emplo.v or offer employment to 
an.v person who, as an employ(>e of the Federal Government at any time in a 
2-year period prior to termination of his Government employment has "dealt with 
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the claim against the Federal Government or business of such flrst-mentioned 
person or concern." The bill would also make It unlawful for any employee of 
the Federal Government to accept employment from any such person or business 
concern with whom he has "dealt" as above described. The comments previously 
expressed as to circumscribing competent persons from entering Government 
service for fear of jeopardizing their future personal opportunities, and the In- 
equities implicit with respect to existing Government personnel, are also ap- 
plicable to H.R. 7556. In a criminal statute, such as section 284 of title 18, the 
word "dealt" in reference to processing of claims or transactions of business 
Is both vague and Indeflnite. The Commission is therefore opposed to H.K. 
7556 in its present form. 

The Commission also desires to mention that it presently has pending before 
the Bureau of the Budget a legislative proposal that would provide for exemp- 
tion from the conflict-of-interest statutes of members of the FCC unit of the 
National Defense Executive Reserve. The Commission would, therefore, urge 
upon the Congress that in any general legislation to amend the conflict-of- 
interest statutes, such as is proposed in H.R. 2156, appropriate authority be 
granted to permit exemption therefrom of persons recruited for the purpose of 
receiving training for employment in the National Defense Executive Reserve. 

Proposed section 218 of H.R. 2156 is taken in part from present section 216 of 
title 18, United States Code. This latter section authorizes the President to 
declare void any contract or agreement with the United States where payment 
has been made to an officer, employee, or agent of the United States for pro- 
curing such contract or agreement. Proposed section 218 broadens the scope of 
present section 216 and provides tliat: 

"The President or, under regulations prescribed by him, the head of the 
agency involved, may declare void and rescind any contract, loan, grant, sub- 
sidy, license, right, permit, franchise, use, authority, privilege, benefit, certificate, 
ruling, decision, opinion, or rate schedule awarded, granted, paid, furnished, or 
published, or the performance of any service or transfer or delivery of any 
thing to, by, or for any agency of the United States or officer or employee of the 
United States or person acting on behalf thereof, in violation of this chapter, and 
the United States shall be entitled to recover in addition to any i)enalty pre- 
scribed in this title, the amount expended or the thing transferred or delivered 
on Its behalf, or the reasonable value thereof." 

Delegation of this authority to the President to void and rescind the licenses 
and other privileges enumerated would, insofar as the FCC is concerned, be in- 
consistent with the principle that the Commission is an independent regulatory 
agency pursuant to the Communications Act of 1934. The Commission is there- 
fore opi)o.sed to this section in its present form. Moreover, the provision for re- 
covery of amounts exjiended apparently Is drawn with privileges in mind quite 
different from those which the Commission grants. 

The following comments are directed to H.R. 2157, the proposed Government 
Ethics Act. 

This bill would amend the Administrative Procedure Act by adding thereto a 
new title II that would provide for the establishment of a code of official conduct 
for the executive branch. 

Proposetl section 102 sets forth in detail six areas where particular acts or 
practices by an officer or employee in the executive branch would be proscribed. 
These areas cover such matters as the acceptance of gifts and other social 
amenities, engaging in personal business transactions based upon knowledge 
gained from official position, divulging confidential commercial or economic 
information to an unauthorized person: acquiring or retaining financial Interests 
or engaging in private activities or employment which conflict with the per- 
formance of official duties; participating in any manner on behalf of the United 
States in the negotiation of contracts, the fixing of rates or the issuance of 
permits or certificates wh'ch affect chiefly a person by whom the Government 
official has been employed or with whom he had any economic interest within 
the 2 preceding years or with whom he has any pending negotiations concerning 
a prospective economic Interest; or failing to conduct his personal and official 
affairs so that there would be no reasonable suspicion or appearance of the viola- 
tion of any of the foregoing proscribe<l matters. 

While some of the matters or things proscribed by section 102 may be con- 
sidered unduly restrictive, they nevertheless coincide in many areas with what 
the Commission itself has already proscribed in its policy statement adopted on 
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September 17.1954,* which is offered as an exhibit, and from which the following 
excerpts are talien for the information of this committee: 

"The effectiveness of the Commission in serving the public Interest depends 
upon the extent to which the Commission holds the confidence and esteem of 
the Nation's citizens. To hold the public confidence, the oflicers and employees 
of the Commission must not only obey the literal requirements of the Federal 
laws and orders governing official conduct, but also must show by their conduct 
that they support the ethical principles which underlie these laws and regula- 
tions. This means that each of us must do his part in maintaining the reimtation 
of the Commission by conducting him.self at all times in such a manner that 
his actions will bring credit upon the Commission and the Federal service." 

IMPROPER  CONDUCT 

For the guidance of employees and supervisors at all levels, some examples of 
areas of action coming within the scope of this policy are listed below: 

1. Outside employment 
"Regular full-time employees of the Commission may not engage in outside 

business or professional activities or accept employment in private enterprise, 
if such activities or emplo.vment (a) will be in conflict with the interests of the 
Commission or of the (lovernment, (ft) will interfere with the i^rformance of 
official duties, (c) will use, or appear to use, information obtained in connec- 
tion with ofticial duties which is not generally available to the public, (rf) reason- 
ably might he regarded as official actions, or (e) Is of a type to cast discredit 
on the Commission." 

2. Articles for publication 
"The preparation of articles and other material by employees on their own 

time for outside publication is not prohibited, but such articles must not make 
use of data obtained through employment and not generally available to the 
public, nor shall they identify the author with the Commission or the Fefleral 
Government unless prior approval has been obtained from the Commission. 
Material i)repared in the course of official duties may not be used for private 
gain by any Commission employee." 

S. Acceptance of gratuities 
"No employee may accept or agree to accept, directly or indirectly, any favor, 

gift, loan, free .service, or other item of value from any outside organization or 
I>erson if it may be reasonably inferred that it is intended to reward or Influence 
the employee's official actions. This rule will not prevent an officer or employee 
from accepting an award publicly bestowed for outstanding achievement in 
Government service. Nor is this rule meant to unduly restrict an employee's 
social activities. Bach employee must judge for himself whether his social 
activities may or may not compromise or appear to compromise his position as 
a public servant." 

4. Financial interests 
"No employee of the Commission shall be financially interested In the manufac- 

ture or sale of radio apparatu.s or of apparatus for wire or radio communica- 
tion ; in communication by wire or radio or in radio transmission of energy; 
in any company furnishing ser\-ices or such apparatus to any company engaged 
in commtmication by wire or radio or to iin.v comimny manufacturing or selling 
apparatus use<l for communication by wire or radio; or in any company owning 
stoclcs, bonds, or other securities of any such couiiiany; nor be in the employ 
of or hold any official relation to any person subject to any of the provisions 
of the Communications Act of 1934, as amended, or own stocks, bonds, or other 
securities of any con>oration subject to any of the pnwisiims of the Communica- 
tions Act of 11)34, as amended"  (sec. 4(b)  of Fetieral Communications Act). 

5. Disclosure of information 
"Bxceiit as specifically authorized to do so. employees may not disclose any 

official information of which they have knowledge or which comes into their 
po.ssession as a result of their employment in the Commission which is of a 
confidential nature, or which was revealed to them as a matter of trust, or any 

' Released ns FCC-354—117B ftiid now n permanent part of FCC Administrative Uannal, 
December 1055, pt. IV, "Personnel," sec. 15.30. 
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other information of such character that its disclosure would be contrary to 
the best interest of the Government, the Commission, or persons served by it. 
Examples of this kind of conduct include disclosing staff pajters to persons out- 
side the Commission or disclosing actions or decisions by the Commission prior to 
authorized i)ublic release of such information, or disclosing to persons outside the 
Commission information given the Commission in trust." 

It should be of interest to your committee to know that early In the 86th 
Congress, the FCC recommended to the Congress the rejjeal of what is commonly 
known as the honorarium provision in section 4(b) of the Communications Act 
of 1934. A bill to this effe<'t, S. 1735, was passed by the Senate on August 21, 
1950. H.R. 4800 of the 86th Congress also contains a provision that would re- 
peal the honorarium provision in section 4(b) of Oie Communications Act. Both 
of these measures are jjendlng before the House Committee on Interstate and 
Foreign Commerce. 

Regarding section 103 of H.R. 2157, for the reasons previously stated In our 
comments in this statement with respect to proposed section 207 of H.R. 2156, 
the Commission Is not opposed to the deletion, to the extent stated herein, of 
the limiting 2-year period which is now contained in section 284 of title 18, 
United States Code. 

The Commisaion la much concerned, however, (and likewise for the reasons 
stated in our comments in this statement to proposed sec. 207 of H.R. 2156) 
with the extent of the restriction imposed upon former officials or employees and 
which is embraced within the language "which Involves a subject matter con- 
cerning which he had any official responsibility. • • •" This proposed section 
would be in conflict with section 4(b) of the Communications Act with respect 
to Its effect on former Commissioners. 

Profwse*! section 104 of H.R. 2157 prohibits a former officer or employee In 
the executive branch of the OovernmMit, within 2 years after his Government 
employment has ceased, from representing any person or from participating in 
the preparation of any proceeding, contract claim, or controversy in which the 
United States is party and "which involves the agency in which he was em- 
ployed." Again, and for the reasons stated in our comments in this statement 
with respect to proposed section 207 of H.R. 2156, the Commission Ls of the view 
that this proposal is unduly restrictive and conflicts with section 4(b) of the 
Conmiunlcations Act insofar as it would apply to former commissioners. 

Proposed section 105 applies to persons outside of Government and generally 
prohibits acts and practices which are dealt with in sections 102, 103, and 104 
of the bill. Our previous comments in this statement to these sections are like- 
wise applicable here. 

Proposed section 106 would declare it to be improper conduct for any party 
to a contested agency proceeding which has been designated for hearing, or hla 
representative, or any person on his behalf to consult with, advise, or make 
any oral or written presentation to any agency member or employee concerning 
any question of law or fact involved in the proceeding, except upon notice and 
opportunity for all parties to participate. The Commission Is in complete accord 
with this proposal. In this connection, the attention of your committee is In- 
vited to the Commission's own legislative proposal to accomplish the same 
purpose, which was made to the House and Senate in the 86th Congress. This 
legislative proposal of the FCC was not introduced in the House In the 1st 
session of the 86th Congress. It was, however, introduced In the Senate on 
April 20. 1960, as S. 1734. A hearing on S. 1734 was held by the Senate Com- 
mittee on Interstate and Foreign Commerce on .Tune 9, 1959: it was favorably 
reported to the Senate on August 12, lO.'iO (S. Rept, 687, 86th Cong.), and la 
now pending on the Senate Calendar. This FCC proposal would amend section 
409(c) (2) of the Communications Act of 19.34 so ns to provide that in any 
case of adjudication, as defined in the Administrative Procedure Act, no mem- 
ber of the Office of the General Counsel, or the Office of the (^liief Engineer, 
or any other person, shall (except to the extent reqnire<l for the disposition of 
ex parte matters as autliorize<l by law), directly or indirectly, make any pre- 
sentation re.«pectlng such case to the Conmiission or any menilier thereof, any 
hearing examiner, any a.ssistant to a commissioner, or any member of the Com- 
mission's review stiifT, unless ni)on notice and oi)i)ortunity for nil parties to par- 
ticipate. It also provides that its terms shall not prevent consultations among 
the Commissioners, their assistants, and the review staff. 

The oljjective of this FCC legislative propo.sal is to clarify the pre-sent section 
409(c)(2) of the ('ommunlcations Act which does not now contain an explicit 
statutory prohibition against any other jierson, not a party to an adjudicator" 
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proceeding before the Commission, making a presentation to an examiner or a 
commissioner in such a case after it has been designated for a hearing; nor is 
there a specific statutory requirement that any such other person shall give 
notice of hla presentation so as to afford an opportunity for all parties In the 
case to participate. Its enactment would provide a needed improvement in the 
Communications Act and would, so far as this Commission Is concerned, be an 
eflfective deterrent to ex pnrte communications in cases of adjudication under 
the Commuiiictttions Act. Its enactment would not be in conflict with the pur- 
poses of H.R. 21i5i7 but would be complementary thereto. 

Proposed section 107 of H.R. 2157 also states the steps which may be taken 
by the bead of any agency in the executive branch of the Government when 
the provisions of sections 102-106 of this bill are violated. Section 107(a) (1) 
provides that the head of the agency "may, after notice and hearing, dismiss 
any officer or employee In his agency upon finding that such officer or employee 
has violated section 102 of this title." The Commission has heretofore adopted 
procedures for handling such matters which are set forth in the policy state- 
ment referred to previously. 

The Commission questions whether the provisions of section 107(a)(3) are 
realistic and capable of being enforced insofar as they provide that the head 
of any agency "may require any person who is represented by another person 
in an appearance before such agency in connection with any proceeding or other 
matter to certify under penalty of perjury that such representative will not, 
by such appearance, violate section 103 or 104 of this title." If Congress 
as a matter of policy believes that a provision for certification should be en- 
acted, it would appear that section 107(a) (3) should he amended by the inser- 
tion of qualifying language at an appropriate place therein that such certification 
is to that person's best knowledge. 

The Commission's comments in this statement that were previously made to 
proposed section 218 of H.R. 2156 are also applicable to section 107(a)(5) of 
H.R. 2157. 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 
SHa>TEMBE» 21, 1954. 

INTEEOFFICE MEMORANDUM 
To: All employees. 
From: The chairman. 
Subject: Review and inspection program for employee conduct. 

The Commission has delegated to me authority to administer a review and 
Inspection program for improper conduct. A copy of the delegation order and 
policy statement are attached for your information. 

The program has been established, not because of any past misconduct on the 
part of the Commission's employees, but to insure that the reputations of the 
employees, the Commission and the Federal service will not be damaged by any 
possible misconduct or ill-considered acts by Individuals in the future. 

The Commissioners and I have the highest regard for the character of the 
members of the staff and ask only that you conduct yourself In the future with 
the same regard for the public welfare that has characterized your conduct in 
the past 

RosEL H. HYDE, Chairman. 

FEDERAI. COMMUNICATIONS COMMISSION 

Washlngtcm, D.O. 

ADMINISTRATIVE ORDER No. 10 

At a session of the Federal Communications Commission held at its offices in 
Washington, D.C, on the 17th day of September 1954: 

/* is ordered, under the authority of the Commvinlcations Act, as amended, 
that: 

(A) Subject to the provisions of paragraphs B, C, and D, of this order, there 
is hereby delegated to the Chairman responsibility for the administration of the 
Commission's review and inspection program concerning the conduct of all 
Commission employees with respect to acts of Impropriety, unethical conduct. 
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and acts short of criminal violation which could bring discredit upon the CJom- 
mission and the Federal service, or which could appear to benefit the employee 
personally to the detriment of the public good, as prescribed by the Bureau of 
the Budget letter to the heads of executive departments and establishments, 
dated June 14,1954, subject: Review of agency Inspection programs. 

(B) In carrying out the responsibilities and functions delegated by this order 
the Chairman shall be governed by the attached statement of general policies 
and by such additional policies and procedures as may from time to time be 
adopted by the Commission. 

(C) Personnel employed regularly and full time in the Immediate oflSces of 
Commissioners, while subject to the same standards of conduct, shall not be 
subject to the procedural provisions of this order. Each Commissioner shall be 
responsible for the conduct of the employees in his immediate ofl3ce and shall 
take whatever disciplinary action he deems appropriate in individual cases of 
misconduct by said employees. He may, if he so desires, refer any cases arising 
among his immediate staff to the Chairman to be administered In accordance 
with this order and any policies or procedures adopted pursuant thereto. 

(D) There is hereby reserved to the Commission authority to take formal 
disciplinary action against any employee under this order. Any instance of 
misconduct on the part of a Commission employee which, in the Chairman's 
opinion, requires formal di-sciplinary action shall be referred to the Commission 
for action. 

(E) The Chairman is authorized to designate an o£Bcial or employee of the 
Comniissiou to assist him in the administration of the Commission's review and 
Inspection program. 

(F) The Chairman is also authorized, when In his opinion circumstances war- 
rant to establish a special review board to investigate the facts in a case and 
to make a full report thereon, including recommended action. 

MART JANE MOBBIS, Secretary. 

FEDEBAI. CoMitUNICATIONS COMMISSION 

Washington, D.C. 

POLICY STATEMENT RELATING TO THE RE^'IE\^• AND INSPECTION PROGRAM FOR DE- 
TECTION AND PREVENTION OF IMPROPER CONDUCT OF EMPLOYEES OF THE FEDERAL 
COMMUNICATIONS COMMISSION 

The effectiveness of the Commission in serving the public interest depends 
upon the extent to which the Commission holds the confidence and esteem of the 
Nation's citizens. To hold the public confidence, the officers and employees of 
the Commission must not only obey the literal requirements of the Federal laws 
and orders governing official conduct, but also must show by their conduct that 
they support the ethical principles which underlie these laws and regulations. 
This means that each of us must do his part in maintaining the reputation of 
the Commission by conducting himself at all times in such a manner that his 
actions will bring credit upon the Commission and the Federal service. 

With this end In mind, and pursuant to a specific directive from the Bureau 
of the Budget, the Commission has delegated to the Chairman responsibility for 
the detection and prevention of acts, short of criminal violations, which could 
bring discredit upon the Commission and the Federal service or which could 
appear to benefit the employee personally to the detriment of the public good. 

In carrying out the program, the Chairman will designate an officer or em- 
ployee of the Commission who will promi)tly investigate all incidents or situa- 
tions in which It appears that emi>loyees may have engaged in Improper conduct. 
Such investigation will be Initiated in all cases where complaints are brought to 
the attention of the Commissiou, including: Adverse comment appearing In 
publications; complaints from Members of Congress, private citizens, organiza- 
tions, other Government employees or agencies; and formal complaints referred 
to the chairman by an employee's superior. 

PROCEDURE 

Cases investigated under this program will result in one of the following 
actions being taken: 

1. In cases where Investigation reveals that charges are groundless and the 
person designated by the chairman to assist in administration of the program 
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feels that harm mny hnve been done to the employee concerned a letter of 
dearnnce may be given to the employee. The case will not be recorded in the 

•employee's i)ersounel file. 
2. If after investigation he deems the act to be merely a minor indiscretion, 

he may resolve the situation by discussing it with the employee. The case will 
not be recorded in the emi)loyee's personnel file. 

3. If he considers the problem to be of sufficient importance he may call it to 
the attention of the chairman, who in turn may notify the employee of the 
seriousness of his act and warn him of the consequences of a repetition. The 
case will not he recorded in the employee's personnel file. 

4. The Chairman may, when in his opinion circumstances warrant, establish 
a special review board to investigate the facts in a case and to make a full 
report thereon, including recommended action. 

5. If the Chairman decides that formal disciplinary action should be taken, 
he may prepare a statement of charges to the Commission recommending one 
of the following: 

(a) Written reprimand—formal letter containing a complete statement 
of the offense and official censure; 

(ft) Suspension—a temporary nonpay status absence from duty: 
(c) Removal for  cause—complete  separation  for cause  in case of  a 

serious offense. 
Only after a majority of the Commission approves formal disciplinary action 

will any record resulting from the administration of this program be placed 
in the employee's official personnel file.   Where no such action is taken no such 
record will be nmde.    No action will be taken under this paragraph which 
violates an employee's rights under the Veterans' Preference Act: section 9.102 
(a)(1), Federal Personnel Manual; part 2, Civil Service Commission Regula- 
tions:  or FCC Personnel  Policy Memorandum No.  16,  Statement of Policy 
for Adjustment of Grievances. 

IMPROPER  CONDUCT 

For the guidance of employees and supervisors at all levels, some examples of 
areas of action coming within the scope of this policy are listed below: 
i. Outside employment 

Regular full-time employees of the Commission may not engage in outside 
business or professional activities or accept employment in private enteri>rlse, 
if such activities or employment (a) will be in conflict with the interests of the 
Commission or of the Government, (6) will interfere with the performance of 
official duties, (c) will use, or appear to use, information obtained in connection 
with official duties which is not generally available to the public, (d) reasonably 
might be regarded as official actions, or (e) is of a type to cast discredit on 
the Commission. 
2. Articles for puMication 

The preparation of articles and other material by employees on their own 
time for outside publication is not prohibited, but such articles must not make 
use of data obtaine<l through employment and not generally available to the 
public, nor shall they identify the author with the Commission or the Federal 
Government unless prior approval has been obtained from the Commission. 
Material prepared in the course of official duties may not be used for private 
gain by any Commission employees. 
3. Acceptance of gratuities 

No employee may accept or agree to accept, directly or indirectly, any favor, 
gift, loan, free service, or other item of value from any out!?ide organization 
or person if it may be reasonably inferrefl that it is intended to reward or in- 
fluence the employee's official actions. This rule will not prevent an officer or 
employee from accepting an award publicly bestowed for outstanding achieve- 
ment in Government service. Nor is this rule meant to unduly restrict an 
employee's social activities. Each employee must judge for himself whether 
his social activities may or may not compromise or apiiear to compromise his 
position as a public servant 
4. Financial interests 

"No employee of the Commission shall be financially interested in the mann- 
facture or sale of radio apparatus or of apparatus for wire or radio communica- 
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tion: in communication by wire or radio or in radio transmission of energy: 
in any company furnishing services or such apparatus to any company engaged 
in communication by wire or radio or to any company manufacturing or selling 
apparatus used for communication by wire or radio; or in any company owning 
stoclts, bonds or other securities of any such company; nor be in the employ of 
or hold any official relation to any i)erson subject to any of the provisions of the 
Communications Act of 1934, as amended, or own stocks, bonds, or other securi- 
ties of any corporation subject to any of the provisions of the Communications 
Act of 1934, as amended" (Sec. 4(b) of Federal Communications Act). 
5. Disclosure of information 

Except as specifically authorized to do so, employees may not disclose any 
official Information of which they have knowledge or which comes into their 
possession as a result of their employment in the Commission which is of a 
confidential nature, or which was revealed to them as a matter of trust, or any 
other information of such character that its disclosure would be contrary to the 
best interest of the Government, the Commission, or persons served by it. Ex- 
amples of this kind of conduct include disclosing staff pai)ers to persons outside 
the Commision or disclosing actions or decisions by the Commission prior to au- 
thorized public release of such information, or disclosing to persons outside 
the Commission Information given the Commission in trust. 
6. Scandalous conduct 

Employees may not engage in social or other activities which might result 
in unfavorable personal notoriety or scandal which would reflect unfavorably 
upon the Commission or the Federal service because of his FCC employment. 
Activities which might result In this type of unfavorable publicity include brawl- 
ing, being drunk, or using abusive language in public; attending loud or dis- 
orderly parties; or engaging publicly In any conduct which, although not neces- 
sarily illegal, is not condoned by society. 

The above examples of improper conduct Illustrate the type of action coming 
within the scope of this policy and is not to be Interpreted as a complete list 

If an employee is in doubt about any matter covered by these orders and 
statements or if he has aquestlon as to the propriety of a past or contemplated 
line of conduct, he should discuss his problem with his supervisor or the official 
or employee designated by the Chairman to handle such matters. 

Supplementary statements of procedures or examples of improper conduct will 
be Issued as need arises. 

Mr. ROGERS. The next witness we have is Mr. B. Otis Beasley, Ad- 
ministrative Assistant Secretary of the Interior. 

STATEMENT OF GEORGE W. ABBOTT, SOLICITOR, DEPARTMENT OF 
THE INTERIOR 

Mr. ABBOTT. Mr. Chairman, Secretary Beasley was not able to 
appear this morning and I am appearing in his place. 

My name is George W. Abbott. I am the Solicitor of the Depart- 
ment of the Interior. In that capacity, I am the chief legal adviser 
to the Secretary of the Interior. 

Mr. ROGERS. Formerly counsel of the Committee on Interior and 
Insular Affairs of the House, is that right? 

Mr. ABBOTT. And also the chief legal officer of the Department in 
an office with about 200 la%A-yers. Congressman Rogers is correct. 
During the 83d, 84th, and one-half of the 85th Congress, I served as 
chief counsel of the House Committee on Interior and Insular Affairs. 

We do not have a prepared statement, Mr. Chairman, but if I may, 
I would like to read from the report submitted unless that is contrary 
to your wishes. 

Mr. ROGERS. We have letter here, is that it I 
Mr. ABBOTT. Yes, sir. 
Mr. ROGERS. That is not a prepared statement but just a report ? 
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Mr. ABBOTT. Yes, sir. 
Mr. RooKRs. Proceed, Mr. Abbott. 
Mr. ABBOTT. The comments which follow are addressed to the three 

pending bills—H.R. 2156, H.R. 2157, and H.R. 7556—upon wliich 
you requested comment. 

Addressing myself first to H.R. 2156,1 think these comments should 
particularly De called to the attention of the committee: As set forth 
in the bill, section 203, title 18, United States Code, would prohibit 
the receipt of compensation in connection with services before execu- 
tive and independent agencies and section 205, title 18, United States 
Code, would prohibit the performance of such services regardless of 
whether or not compensation is received. Such activties would be 
subject to criminal punishment. 

In general, the provisions of the proposed section 203 of title 18, 
United States Code, are similar to the current provisions of 18 U.S.C. 
281, which section 203 would supplant. That is, both prohibit Fed- 
eral personnel from receiving compensation for services "in relation 
to any processing, contract, claim, controversy, charge, accusations, 
arrest, or other matter in which the United States is a party or directly 
or indirectly interested." However, section 203 would proscribe 
certain activities not now covered by 18 U.S.C. 281. For example, 
solicitation or extortion of compensation in connection with services 
and services purportedly rendered or to be rendered. 

As section 203 deals with the performance of services (other than 
in the discharge of official duties) for compensation, we do not see 
why th(> present limitation to services before departments and agencies 
should be retained and why services before the courts and congres- 
sional committees should not be included. 

Proposed section 205 of title 18, United States Code, in contrast to 
its current counterpart, 18 United States Code 283, is much broader in 
the kinds of activities it would prohibit. Title 18, United States Code, 
section 283, prohibits Federal personnel from acting as agents or at- 
torneys in the prosecution of claims against the United States. The 
proposed section 205 of title 18 would continue that prohibition and 
also it would prohibit such pei-sonnel from aiding or a.ssisting "anyone 
before any department, agency, court-martial, officer, or any civil, mili- 
tary, or naval commission in connection with any proceeding, con- 
tract, claim controversy, charge, accusation, arrest, or other matter 
in which the United States is a party or directly or indirectly inter- 
ested * * *."   Violators would be subject to criminal penalties. 

The prohibition in proposed section 205 respecting matters other 
than claims appears to us to have too broad a reach and would make 
activities in which there was no real conflict of interest a criminal 
offense. If. and this is certainly a homely example, if an employee of 
the Post Office Department is an ardent conservationist and a member 
of the Izaak Walton League, we would see no impropriety in his as- 
sisting gratis in the presentation of the league's views on a matter 
under the jurisdiction of the Fish and Wildlife Service. 

Nor would we think it wrong if that employee helped a relative to 
fill out an application with respect to a drawing of qualified entry- 
men on lands opened in a reclamation project. Perhaps the scope of 
prohibition should be limited to those matters which involve the de- 
partment or agency in which the officer or employee serves. 



FEDERAL  CONFLICT  OF  INTEREST  LEGISLATION 297 

While we assume that the proposed section 205 of title 18, United 
States Code, is not intended to apply to any actions of a Federal officer 
or employee in the proper discharge of his official duties, the exception 
as written appears to be limited to those claims referred to in the first 
part of that section. It is suggested that on page 8 of H.R. 2156, line 
11, before the word "aids" there be added the words "otherwise than 
in the proper discharge of his official duties." 

With respect to former officers and employees, we feel that there is 
justification for the change which the first paragraph of proposed sec- 
tion 207 of title 18 would make by replacing the present 2-year bar 
against the prosecution of claims (18 U.S.C., section 284) with a 
permanent disqualification which applies to aid or assistance in any 
matter in which the United States is a party or is interested. How- 
ever, in terms of the prevention of true conflict of interest, it appears 
to us that it would be unrealistic and unfair to disqualify former offi- 
cers and employees with respect to matters as to which they had, in 
the language of the proposed bill, "responsibility" during their service. 

Such a test could forever bar officers and employees whose official 
responsibility extends over a broad area from acting with respect to 
matters which they personally did not consider or gain knowledge of 
during their service. For example, the Secretary of the Interior is 
responsible for all functions of the Department but he has delegated 
authority to various officials to take action on numerous functions. 
However, he is responsible for the actions taken by his subordinates 
and under the provisions of the bill he would be forever barred from 
assisting anyone on any subject matter wliich arose in the Department 
of the Interior during his term of office of Secretary. 

And where used here, of course, "Secretary" applies to any of the 
other secretarial officers. It would apply to all assistant secretaries 
since they are constitutional officers, whose appointments must be con- 
firmed by the Senate. It would apply equally to the position I hold, 
which is a Presidential appointment, requiring confirmation by the 
Senate. 

The second paragraph of the proposed section 207 of title 18, United 
States Code, would set a 2-year limitation on former Federal officers 
and employees in the handling of any matter which involve-s the em- 
ployee's former agency. This limitation would be without regard to 
the responsibilities or duties of the former officer or employee. The 
limitation would operate whether or not he had gained any knowl- 
edge of a matter, and it would apply to matters arising after the de- 
parture of the officer or employee from the service. 

Insofar as this Department is concerned, this prohibition appears 
to be unduly restrictive. In an agency such as the Department of the 
Interior with approximately 50,000 employees and various bui-eaus, 
and there are some 17 agencies, offices and bureaus in the Department, 
with diversified functions, many proceedings, contracts, controversies, 
and "matters" arise as to which thousands of employees gain no 
knowledge. Former officers and employees could not, or course, have 
any official connection with respect to matters arising after their de- 
parture from the service. It appears to us that the proposed limita- 
tion is far more sweeping than would be justified in preventing true 
conflict of interest. 
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We believe that the prohibition in section 207 should be limited to 
matters to which the former officer or employee gave personal con- 
sideration or about which he acquired information during his service. 
This Department has taken that approach; its regulations provide in 
part: 

(b) No individual may practice before the Department with respect to any 
matter to which he personally gave consideration or as to which he riersonally 
gained knowledge while serving as an officer or employee of the United States, 
or of a corporation in which the United States has a proprietary interest, or of 
the District of Columbia. 

(c) No individual shall knowingly assist or accept assistance from, or share 
fees with, any person with resiject to any matter before the Department to which 
the latter person gave consideration personally or as to the fact of which the 
latter person gained knowledge personally while serving as an officer or em- 
ployee of the United States, or of a corporation in which the United States 
has proprietary interest or of the District of Columbia. 

Thus, under our present regulations, former officers and employees 
of this Department are barred from appearing or assisting in connec- 
tion with matters which they personally considered or gained in- 
formation about during their service. Even if this bar does not apply, 
under other provisions of the regulations all former officers or em- 
ployees who wish to practice before this Department or render any 
assistance to persons other than personnel of the Department with 
respect to any matter which was pending before the Department dur- 
ing the period of their employment must first obtain the permission 
of the Solicitor. Permission is not given if it appears that the pro- 
posed representation or assistance would be unlawful, unethical, or 
contrary to the public interest. 

Although only one statutory exemption (sec. 113 of the Renegotia- 
tion Act of 1951) would be expressly repealed by H.R. 2156, the enact- 
ment of the bill in its present form might be held to repeal all of the 
existing statutory exemptions from the conflict-of-interest statutes. 
We recommend that, as a minimum, there we included in the bill a 
provision saving the exemptions contained in the Defense Production 
Act of 1950, pending a careful consideration of the question whether 
the exemptions provided by that act should be changed. 

We are fearful that any repeal of these exemptions would impair 
the performance of defense functions which this Department has 
under that act. For example, there has been established in the De- 
partment of the Interior the Defense Electric Power Administration 
on a standby basis to carry out the defense responsibilities in respect 
of electric power with which the Secretary of the Interior has been 
charged by the President and the Director of the Office of Civil and 
Defense Mobilization. 

Area directors of this Administration have been appointed as 
w.o.c.'s under the Defense Production Act. Their present functions 
are to plan the steps to be taken in their respective areas in an emer- 
gency and to develop a skeleton organization. In the discharge of 
these duties an area director is of necessity required to deal with a 
utili^, or cooperative, or governmental agency of which he is in fact 
an officer or employee. Unless sucli persons can be assured that such 
dealings do not constitute the transaction of business which would be 
proscribed by proposed section 208, title 18, United States Code, we 
obviously would be in no position to ask them to continue to serve, nor 
would we expect them to w ant to serve. 
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Mr. MEADEK. Mr. Chairman, might I interrupt at tliat point to ask 
counsel wliether there has been a compihxtion of existing provisions 
of law exempting specific classes of people from the operation of the 
conflict of interest statutes ? 

Mr. MALETZ. Tiiere is an appendix, Congressman Meader, to the 
staff report. 

Mr. MEADER. T^Hiich i-eport is that ? 
Mr. ALvLETZ. Staff report, parts 1 and 2. 
Mr. MEADEK. Do you have a page reference to it ? 
Mr. MALETZ. Page 87. 
Mr. MEADEU. Mr. Abbott, is it your opinion that the enactment of 

H.R. 2156 would repeal all existing exemptions from the conflict-of- 
interest statutes except those specifically referred to; namely section 
113 of the Renegotiation Act of 1951 ? 

Mr. ABBOTP. Well, rather than a fii'm opinion. Congressman, I 
think it is our concern that possibly one literally reading the act 
would invoke the argument that by silence with respect to tlie saving 
of particular existing statutory exemptions, such exempting statutes 
had been repealed. 

Mr. MEADER. That would be particularly true if one exemption were 
specifically mentioned as not being repealed, and then the inference 
would be very strong that it was the congressional intent that all other 
existing exemptions would be repealed, is that your reasoning? 

Mr. ABBOTT. Yes, sir, and where you are dealing with sanctions, of 
course, I think any court construing it would be inclined to impose 
a rather harsh rule of construction. 

Apart from considerations of defense, it would seem undesii-able to 
repeal such an exception to title 18, United States Code, section 1914, 
as is found in paragraph (a) of section 23 of the Government Em- 
ployee Training Act (5 U.S.C. 2318), a statute recently passed bj^ the 
Congress. It might, therefore, be desirable to include in the bill a 
general saving clause in regard to existing exemptions. 

It would appear desirable to have a general statutory provision 
on bribery, such as the proposed section 201 of title 18, United States 
Code. However, the definition of this crime is a technical matter of 
criminal law and one peculiarly within the province of the Attorney 
General and, therefore, we have no comment upon it or upon section 
202, "Bribei-y of witnesses." 

The proposed sections 204 "Practice in Court of Claims by Members 
of Congress" and 206 "Exemptions; retired officers of the Armed 
Forces" deal with matters not within the province of this Department. 

The proposed section 218 "Voiding transactions in violation of 
chapter; recovery by the United States" would appear to be a desirable 
complement to the laws of bribery and conflict of interest. 

Commentmg briefly on H.R. 7556, this bill, of course, would make 
it a crime under certain circumstances to give, promise or offer em- 
ployment to a former employee of the Federal Govemment during a 
2-y6ar period immediately after termination of his Federal employ- 
ment. The bill would also make it a crime for the employee to accept 
or promise to accept such employment. 

While we think that expansion of section 284 of title 18 is desirable, 
we feel that H.R. 7556 goes to far. As indicated in our comments 
above on H.R. 2516, we leel that a former officer or employee should 

53286—60 20 
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l>e barred from gi\'in2: aid or assistance in connection with a matter 
in which the United States is interested and to whicli lie gsive per- 
sonal consideration or about wliich he gained information while in 
the Government sei-vice. 

However, it seems to us tJiat to prohibit all employment with per- 
sons or concerns with whom he dealt during the last 2 j'ears of his 
employment is too restrictive. This would very much limit future em- 
ployment possibilities of Government employees, some of whom, by 
virtue of their Government service, have acciuired a specialty in a par- 
licular field. In fact, after attaining a high degree of specialization 
from several years service within the Government in a specialized 
(ield, opportunity for employment outside Government may be limited 
lo such persons or concerns. 

H.R. 7556, if enacted, probably would have the effect of discourag- 
ing employees from leavmg Government, which presumably is a de- 
sirable result, under certain circumstances, but at the same time it 
would have the effect of discouraging capable people from accepting 
employment with the Government. 

And I might say here, expanding briefly on that point, as members 
know, the Department of the Interior operates in a very highly 
specialized field of law related to public land resources, utilization, 
and so on. And in our administrative agencies, as is true with our top 
supervisory personnel, and certainly in uie attorney positions we have, 
there has developed a knowle<lge among some hundred plus public 
land laws, which is indeed highly specialized. In the case of the Office 
of the Solicitor, we have a great deal of difficulty in certain areas 
geographically retaining within the present civil service ceilings 
qualified legal pereonnel. They are inclined to depart with salary 
increases, or perhaps greater and broader challenges, at some point 
after what otherwise would have been a Government career, has begun. 
I personally feel that under proper application of administrative 
procedural safeguards the Government not only does not lose—but 
^ains—by having these people subsequently representing citizens, mak- 
ing application or operating under the Federal laws, in matters, of 
course, with which they did not previously deal. 

I have long felt that our Republic would be in better shape if every 
citizen had something akin to mandatory civil service at some level of 
government. If citizens could serve a tour of duty, the life of you 
gentlemen would be somewhat more comfortable, and I suspect tnat 
those who labor in the executive departments would also be more 
comfortable. 

I see no reason why there should be established a different set of 
ethical standards for the legislative and judicial branches than applies 
to the executive. In the area with which I am most familiar, the 
legal function, the "Canons of Ethics" of the American Bar Associa- 
tion permit lawyers to go from one side of the judicial bench to the 
other, certainly not in the same matter but using the same skills and 
judgments on one side of the bench as they would on the other. Also, 
as a person on the Washington scene the past several years, I have 
noted that a number of former members of tne legislative branch wind 
up making appearances before their old committees or other legislative 
committees.  I presume this is because they have acquired a skill in leg- 
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islative procedure. They have an understanding of the functioning of 
those committees. Thus, to have a flat proliibition, limited—as it ap- 
pears to me here—to the executive branch, could be no more readily 
justified and would find no more logic or even fairness than would be 
the case if applied only to the judicial and legislative branches. 

With respect to technical aspects of the bill, H.R. 7756, it is not 
clear whether the term "promise to accept employment" as used in 
subsection (c) is applicable only to a 2-year period after Federal 
employment has terminated or is also applicable to a period prior to 
termination of such employment. In other words, would a Federal 
employee violate this subsection by promising while still employed by 
the Federal Government to accept another position outside Govern- 
ment within 2 years after his Federal employment ceases? Subsec- 
tion (b) appears to penalize an "oiferor" only with respect to offers 
made after the termmation of the "offeree's" Federal employment. 
Presumably the "minor ministerial" exception contained in subsection 
(b) should also be made applicable to subsection (c). 

Turning particularly to H.R. 2157, we strongly endorse the stated 
objective of the bill, which is— 
to strengthen the faith and confidence of the American people in their Govern- 
ment by promoting high moral standards in the conduct of that Government 

These words appear to us to be particularly well chosen because we 
believe that the American people presently have a high degree of 
faith and confidence in their Government and that Fwleral officers 
and employees as a whole are possessed of exceptionally high ethical 
standards. 

Again parenthetically I am sure that no Member supporting this 
legislation would want to leave the impression in the public that there 
is a presumption of corruptability of Federal employees in the execu- \ 
tive oranch and the independent agencies. And I am not arguing 
that that pi-esuraption has been raised. But in approaching the prob- 
lem I think it very likely we raised a presumption that corruptability 
is there.. 

While we are conscious of the necessity to exert constant effort in 
order to continually maintain the faith and confidence which we be- 
lieve the people presently have in their Government, we have some 
question whether the formal enactment of a number of rules of con- 
duct as proposed by this bill would most effectively serve the end 
sought. We believe that the better approach is through the regula- 
tions of the departments and agencies. Regulations of this type can 
respond more directly to the program operations of the individual 
agency and may be more promptly amended to keep pace with or give 
needed emphasis to problems of conduct as they relate to particular 
agencies. 

Also, agency regulations can be more comprehensive. H.R. 2157 
would prescribe rules with respect to certain types of conduct only. 
It seems to us that there may be a danger that other types of conduct 
not selected for legislative treatment would be considered of less 
consequence than those embraced by the legislation. 

Mr. MEADER. Mr. Chairman, might I interrupt at that point to ask 
a question. 

Mr. ROGERS. Yes. 
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Mr. MEADER DO you think that the failure to name certain types 
of misconduct in HR. 2157 might, by inference, give legislative sancr 
tion to such types of misconduct ? 

Mr. ABBOTT. Well, Congressman, there is always the danger in re- 
ferring to any particular action proscribed within a class of possible 
actions, that the rule, I believe rule of construction described, I believe 
as exclusio unius would be brought into play, and I do not think our 
Department—and I trust my associates in other departments—would 
want to be left in the position of saying "either name them all or 
name none." So we merely make that suggestion, and I think the 
comments, the few remainmg comments which follow tie into our 
position on this point. 

Mr. MEADER. Mr. Chairman, while I have interrupted Mr. Abbott, 
I had another question or two prompted by it, I guess the middle 
paragraph on page 6 of his statement. I looked at the declaration of 
policy of H.R. 2157 and note it is the piirpose of this act to implement 
the criminal laws relating to bribery, graft and conflict of interest in 
Government departments, and I emphasize the following: 

To strengthen the faith and confidence of the American people In their Gov- 
ernment by promoting high moral standards in the conduct of that Government. 

Now, if I got your point correctly, a legislative declaration of that 
kind would necessarily infer that since the faith and confidence of the 
American people needed strengthening, that it was tantamount to a 
legislative finding that the faith and confidence of the American peo- 
ple at the moment were weak; is that your point ? 

Mr. ABBOTT. I would move forwai-d answering your question very 
gently, sir. I would suggest that the language perhaps says that it 
could be even stronger than it is now. It is my hope that this was 
the intention. 

Mr. ROGERS. Proceed, Mr. Abbott. 
Mr. ABBOTT. It is understood that one purpose which H.R. 2157 

seeks to serve is to enable heads of departments and agencies to 
penalize questionable behavior without dependency upon the sus- 
ceptibility of the employee to criminal prosecution. Department 
heads already have such authority. In this Department the author- 
ity has been exercised. We have never felt circumscribed in our 
efforts to pimish behavior reflecting adversely upon the Federal serv- 
ice or repugnant to public policy. 

Insofar as the provisions of the bill are concerned, we assume that 
any ethical standards laid down would in fact be equally applicable 
to the three branches of the Government. We feel that some of the 
language used will prove troublesome because it will furnish no very 
precise guide either to administrators or to employees. 

We have in mind, for example, such words as any "favor or service," 
"unduly involved, through frequent or expensive social engagements," 
"may be substantially affected," "confidential commercial or economic 
information," "reasonable suspicion or appearance of the violation." 

We might say parenthetically in this connection that the same sort 
of problems have existed with respect to the conflict of interest stat- 
utes now on the books—for example, such words as "indirectly in- 
terested." and "transaction of business." We are quite aware that 
it is difficult to be precise in this area but it is our feeling that when 
the weight of a statute is put behind a rule of conduct, clarity and'. 
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precision are especially desirable both from the standpoint of ad- 
ministration ana—certainly not of less importance—in fairness to 
those who will be governed by it. 

The comments we liave made above in connection with H.R. 2156 
on tiie use of the phrase "official responsibility" are equally applicable 
to the use of that phrase in jproposed section 103. The pronibitions 
in proposetl section 104 should, in our opinion, apply only to matters 
to which a fomier officer or employee haa given personal consideration 

•or about which he had acquired information during his service and 
shoidd not apply to all matters before the agency or agencies which 
liad employed hnn. The comments we made above about section 207 
of H.R. 2156 are also applicable here. 

Section 106, likewise, appears to be too broad when it prohibits con- 
sultation with any agency employee. Such a prohibition should be 
limited, we believe, to those agency employees who have the duty of 
adjudicating private rights and privileges, such as hearing examiners 
and other adjudicatory officials. We do not believe, for instance, that 
it would be desirable to prohibit Government counsel and private coun- 
sel for one party in a multiparty adjudication from discussing settle- 
ment or stipulation of facts. 

Finally, we wish to suggest that the effective enforcement of pro- 
posed section 107 in respect to persons outside the Government, par- 
ticularly with respect to the cancellation of contracts and related 
mattei-s, would require that the agencies be authorized to issue sub- 
penas. In the al«ence of such authority it seems to us that an agency 
would be at a very great disadvantage in determining whether im- 
proper conduct actually had occurred. 

That completes the reading of our report, Mr. Chainnan. 
]Mr. ME.\DER. Mr. Chairman, I was interested in the last section of 

the f)aragraph ending at the top of page 7, "We have never been 
•circimiscribed in our efforts to punish behavior reflecting adversely 
upon the Federal service or repugnant to public policy." 

I believe when the chairman of the Civil Service Commission was 
before us, Mr. Jones, as I recall it, we asked him whether or not vet- 
erans' preference laws or, I believe it is called, the Lloyd-La Fol- 
lette Act, inhibited disciplinary action against subordinates, and I 
assume from your statement that it is the experience of the De- 
partment of the Interior that you have not felt that disciplinary ac- 
tion against subordinates for improper conduct is in any way inhibited 
by the Veterans Preference Act or other acts designed to protect 
classified employees under Civil Service. 

Mr. ABBOTT. Well, on this particular point. Congressman, in dis- 
•cussifms with the Administrative Assistant Secretary and his peo- 
ple, they volunteered a comment that while veterans' preference seems 
to be mentioned frequently by critics, if the conduct were improper, 
it would make no difference whether the emploj-ee were a veteran or 
nonveteran. The \'^eteraiis Preference Act operates, of coui*se, on 
the other end of the employees' liistory, and I have had no instances 
called to my attention, and upon inquiry, none commented upon 
which could be cited to support that proposition. 

Mr. MiiADER. Youi- reference to section 107 suggests to mo that pos- 
sibly 107 might be held eitlier to repeal or modify existing laws such 
as the \>terans Preference Act and other laws designed to protect 
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employees in the classified service. Do you have any comment on 
whether or not section 107 might be construed to affect existing laws 
of that kind i 

Mr. ABBOTP. The relationship or the fact of whether these laws 
should be resul together, perhai>s, should be made clear, Congressman, 
if language along these lines is ultimately to be adopted. 

Section 107 is not intended, apparently, to affect or repeal existing 
laws in this area, but perhaps some darilication of its applicability 
to other laws would be desirable. 

Mr. MEADER. That is all. 
Mr. MALETZ. Mr. Alibott, you have reconmiended a number of 

amendments to H.K. 215(i. Is it the j)osition of the Department of the 
Interior that assuming these amendments are incoi'porated in the bill, 
tliat H.R. 2156 should Ije enacted ( 

Mr. ABBOTT. Indeed. 
Mr. MALETZ. In other words, you recommend favorable considera- 

tion of H.R. 2156 with amendments? 
Mr. ABBOTT. We do, and it is with mixed emotions, from my per- 

sonal standpoint. The existing conflict of interest laws create a situa- 
tion where, it seems to me, you must either say "no" in all instances, 
because of the breadth of the language; or put the employee in a happy 
position by saying to him: "Now, you can do this if you wish, but you 
had better reread the conflict of interest statute." There is a denial of 
application of judicial expertise, I think, in areas where there is clearly 
no conflict of interest, where you must say "no" in all instances. The 
committee objectives—and I think as set out in your staff reports- 
reflect pursuit, in this respect, of many of the processes through which 
our executive department, and no doubt others must have had to 
travel. 

The existing laws deserve some clarification and amplification. 
There are exceptions in existing law, to which we have not addi-essed 
our comments, which might strike the citizen passerby as unusual, and 
I think this committee and other committees have addressed them- 
selves to those exceptions. 

I want to make one observation that occurred to me in our appeai'- 
ance before the Senate Judiciary Committee in connection with pro- 
posed amendments to the Administrative Procedure Act. 

In my own case and in the case of quite a number of presidential 
appointees, the President, in the commission which established those 
appointments, recites something along these lines: "Reposing special 
confidence in the integrity, ability, and discretion," and so on, of the 
appointee, the appointment is made—subject, of course, to the consent 
of the Senate. 

With the Cabinet officers, with subcabinet officers, and the secre- 
tariat in any department, just as is the case with Members of Con- 
fress and with members of the judiciary, there is involved an oath 
inding the taker in conscience, certainly, to uphold the Constitution 

and laws. 
It seems to me, in our responsibility, as in yours, to meet and deal 

with the public, there must be some presumption that we intend to 
do the right thing in the public interest. 

There are hundreds or thousands of citizens a day who, if they are 
to go about their business, must deal with the employees of our De- 
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partment. Many of these citizens, including many Members of Con- 
gress, have business with the secretariat every day. 

There must be some built-in presumption of intent on the part of 
executive branch employees to do right, just as I know there is in the 
case of members of the legislative oranch. In attempting to build 
into a statute, particularly a penal statute, certain prohioitions, it 
perhaps would he easier for the members to accomplish the desired 
result if they would remember that presiunption or assumption which 
I hope exists here. 

We are not saying that what is proposed for the executive depart- 
ment goose certamly ought to be fully applied to the legislative branch 
gander. But I suspect the citizens would say that, and if the pre- 
sumption—which I say applies to Members of Congress, and I plead 
with you ought to be applied to the officials of the executive and inde- 
pendent agencies—is borne in mind, I hope all of us can see emerge 
that which would be f uUy applicable throughout "Government." And 
"Government" certainly comprehends articles 1, 2, and 3 of the Con- 
stitution ; then, that which would be fair to the individuals affected 
would also be susceptible of unifoi-m application and intei-pretation. 

Mr. MALETZ. I take it that you have some reservations, more serious 
reservations, with respect to H.R. 2157 than you have with respect to 
H.R. 2156; is my impression correct ? 

Mr. ABBOTT. YeSj it is; and again, it is not a question of agreement 
or disagreement with the objective. We agree with the objective. 
The experience in the Department of the Interior, as I am informed 
and as I have observed during a limited tour of duty, has been such 
that with new public laws applying to our Department being written 
on the books every day, we, of course, soon gain experience there as 
we do and have from administering the laws that are presently on the 
books. It requires alertness on the part of the responsible adminis- 
trative people and in a 12-month period, perhaps in a given area, they 
may make several amendments to then existing regulations. As to 
the matter to which Congressman Meader referred; there is a real 
danger in listing items "A" through "J" let us say, as proscribed, 
and someone wondering if "K" through "Z" should not also be in- 
cluded. When we talk in terms of one of these bills, prohibiting for 
example, "frequent or expensive social engagements, one would pre- 
sume that a one-shot expenses-paid trip to Paris and return was cer- 
tainly not "frequent," and that may be the only contact ever had. It 
would probably be memorable. It might or might not influence the 
beneficiary. It would be "expensive," and we take it that that dis- 
qualifies it. But the language is difficult to grasp and would be diffi- 
cult to apply. 

Mr. ROGERS. Thank you, Mr. Abbott. The report from the Depart- 
ment of the Interior will be placed in the record. 

(The report referred to follows:) 
DBTABTMENT OF THE INTERIOR, 

OFFICE OF THE SECRETARY, 
Washington, D.C., February 25,1960. 

Hon. EMANUEI, CELI-ER, 
Chairman, Committee on the Judiciary, 
House oj Representatives, Washington^ D.C. 

DEAR MR. CEXLEB : Your committee has requested reports on H.R. 2156. a bill 
to strengthen the criminal laws relating to bribery, graft, and conflicts of inter- 
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est, and for other purposes; H.R. 2157, a bill to implement the criminal laws 
relating to bribery, graft, and conflict of interest in Government employment, 
and to promote ethics in Government, and II.R. 7iV>6, a bill to prohibit, under 
certain conditions, for 2 years, the employment of a former employee of the 
Federal Government by any jjerson, concern, or foreign government with which 
certain transactions were handled. 

While we are sympathetic to the clarification and amplification of legislation 
on conflict of interest which will serve to promote the integrity of the Govern- 
ment service, we would not recommend the passage of H.R. 2150 or H.R. 2157 
without amendment and we would not recommend the enactment of H.R. 7556. 

H.R. 21.56 relates to the criminal a.spects of conflict of Interests. While it 
would codify and clarify the present conflict-of-interest statutes by amending 
title 18 of the United States Code, it would also expand the seoije of such statutes. 

As set forth in the bill, section 203. title 18, United States Code, would prohibit 
the receipt of compensation in connection with services before executive and in- 
dei)endent agencies and section 205, title 18, United States Code, would prohibit 
the performance of such services regardless of whether or not compensation is 
received. Such activities would be subject to criminal punishment. In general, 
the provisions of the proiwsed section 203 of title 18, United States Code, are 
similar to the current provisions of 18 U.S.C. 281, which section 203 would sup- 
plant. That Is, both prohibit Federal personnel from receiving compensation for 
services "In relation to any proceeding, contract, claim, controversy, charge, ac- 
cusation, arrest, or other matter in which the United States is a party or directly 
or indirectly interested." However, section 203 would proscribe certain activities 
not now covered by IS U.S.C. 281—for example, solicitation or extortion of 
compensation in connection with services and services purportedly rendered 
or to be rendered. 

As section 203 deals with the performance of services (other than in the 
discharge of official duties) for compensation, we do not see why the ])resent 
limitation to services before departments and agencies should be retained and 
why services before the courts and congressional committees should not be 
included. 

I'roiKJsed section 205 of title 18. United States Code, in contrast to its current 
counterpart, 18 U.S.C. 283, is much broader in the Icinds of activities it would 
prohibit. Title 18, United States Code, section 283 prohibits Federal personnel 
from acting as agents or attorneys in the prosecution of claims against the 
United States. The propose<l section 205 of title 18 would continue that pro- 
hibition and also it would prohibit such personnel from aiding or assisting "any- 
one before any department, agency, court-martial, oflicer, or an.v civil, military, 
or naval commission in connection with any proceeding, contract, claim, con- 
troversy, charge, accusation, arrest, or other matter in which the United States 
is a party or directly or indirectly interested • • *." A'iolators would be sub- 
ject to criminal penalties. 

The prohibition in proposed section 205 resi>ecting matters other than claims 
apiiears to us to have t(X> broad a reach and would make activities in which 
there was no real conflict of interest a criminal offense. If an emplo.vee 
of the Post Oflice Department is an ardent conservationist and a member 
of the Izaak Walton League, we would see no impropriety in his assisting 
gratis in the presentation of the leagtie's views on a matter under the 
jurl.sdletlon of the Fish and Wildlife Service. Nor would we think it wrong if 
that employee heljwd a relative to fill out an ai>i)lloatlon with re.<ipect to a 
drawing of qualified entrymen on lands opened In a reclamation project. Per- 
haps the scope of prohibition should be llinlte<l to those matters which involve 
the department or agency in wliich the oflicer or employee serves. 

While we assume that the proiK>se<l section 205 of title IS, United States Code, 
is not intended to apply to any actions of a Federal oflRcer or emplo.vee in the 
proper discharge of his official duties, the exception as written ajipears to be 
limited to those claims referred to In the first part of that section. It Is sug- 
gested that on page 8 of H.R. 21.56. lino 11. befcvre the word "aids" there l)e 
addt^l the words "otherwise than in the proi)er discliarge of his official duties." 

With respect to former oflicers and employees, we feel that there Is justification 
for the change which the first paragraph of proposed se<-tlon 207 of title 18 would 
make by replacing the jH-esent 2-year bar against the prosecution of claims (18 
U.S.C, sec. 284) with a rK?rmanent disqualification which applies to aid or assis- 
tance in any matter in which the United States Is a party or Is intereste<l. How- 
ever, In terms of the prevention of true conflict of interest, it appears to us that 
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It would be unrealistic and unfair to disqualify former officers and employees 
•with respect to matters as to which they had "responsibility" during their serv- 
ice. Such a test could forever bar officers and employees whose official 
responsibility extends over a broad area from acting with respect to matters 
which they personally did not consider or gain knowledge of during their servic*. 
Jf'or example, the Seci-etary of the Interior is responsible for all functions of the 
Department but he has delegated authority to various officials to take action on 
numerous functions. However, he is responsible for the actions taken by his sub- 
ordinates and under the provisions of the bill he would be forever barred from 
assisting anyone on any subject matter which arose in the Department of the 
Interior during his term of office as Secretary. 

The second iMiragraph of the proiM>sed section 207 of title 18. United States 
Code would set a 2-year limitation on former Federal officers and employees in 
the handling of any matter which involves the employee's former agency. This 
limitation would be without regard to the responsibilities or duties of the former 
officer or employee. The limitation would operate whether or not he had gained 
any knowledge of a matter, and it would apply to matters arising after the 
departure of the officer or employee from the service. Insofar as this Depart- 
ment is concerned this prohibition ai)pears to he unduly restrictive. In an 
agency such as the Department of the Interior with approximately 50,000 em- 
ployees and various bureaus with diversified functions, many proceedings, con- 
tracts, controversies, and "matters" arise as to which thousands of employees 
gain no knowledge. Former officers and employees could not, of course, have 
had any official connection with respect to matters arising after their departure 
from the service. It appears to us that the proposed limitation is far more 
sweeping than would be ju.stifle<l in preventing true conflict of Interest. 

We believe that the prohibition in section 207 should be limited to matters to 
which the former officer or employee gave iiersonal consideration or about which 
he acquired information during his service. This Department has taken that 
approach ; its regulations provide In part: 

"(b) No individual may practice before the Department with respect to any 
matter to which he personally gave consideration or as to which he personally 
gained knowledge while serving as an officer or employee of the United States, 
or of a corporation in which the United States has a proprietary interest, or of 
the District of Columbia. 

"(c) No individual shall knowingly assist or accept assistance from, or share 
fees with, any i>erson with resi)ect to any matter before the Department to which 
the latter person gave consideration personally or as to the fact of which the 
latter person gained knowledge personally, while serving as an officer or employee 
of the United States, or of a corporation in which the United States has proprie- 
tary interest, or of the District of Columbia." 

Thus, former officers and employees of this Department are barred from ap- 
l>earing or a.ssi.sting in connection with matters which they personally considered 
or gained information about during their service. Even If this bar does not 
appl.y, imder other provisions of the regulations all former officers or employees 
who wish to practice before this Department or render any assistance to i)erson8 
other than personnel of the Department with respect to any matter which was 
pending before the Department during the period of employment must first ob- 
tain the permission of the Solicitor. Permis.sion is not given it it appears that 
the proposed representation or assistance would be unlawful, unethical, or con- 
trary to the public interest. 

Although only one statutory exemption (sec. 113 of the Renegotiation Act of 
1951) would be expressly repealed by H.R. 21,56, the enactment of the bill In Its 
present form might be held to repeal all of the existing statutory exemptions 
from the conflict of interest statutes. We recommend that, as a minimum, there 
be Included in the bill a provision saving the exemptions contained in the De- 
fense Production Act of 1950, pending a careful consideration of tlie question 
whether the exemptions provldeil by that act should be changed. We are fear- 
ful that any reiieal of these exemptions would impair the performance of defense 
functions which this Department has under that act. For example, there has 
been establLshed In the Department of the Interior the Defense Electric Power 
Administration on a standby basis to carry out the defen.se responsibilities In 
respect of electric power with which the Secretary of the Interior has been 
charged by the President and the Director of the Office of Civil and Defense 
Mobilization. Area Directors of this Administration have been appointed as 
"WOC's" under the Defense Production Act.   Their present functions are to 
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plan the steps to be taken In their respective areas in an emergency and to 
develop a slteleton or^aulzation. In the discharge of these duties an area di- 
rector la of necessity required to deal with a utility, or awperative, or govern- 
mental agency of which he is an ofBcer or employee. Unless such jiersons can 
be assured that such dealings do not constitute the transaction of business which 
would be proscribed by proposetl section 208, 18 United States Code, we obviously 
would be in no position to ask them to continue to serve. 

Apart from considerations of defense, it would seem undesirable to repeal such 
an exception to 18 IJuitetl States Code, section 1!)14 as is found In paragraph (a) 
of section 23 of the Government Employee Training Act (5 U.S.C., sec. 2318), 
a statute recentl.v passed by the Congres.s. It might, therefore, be desirable 
to include in the bill a general saving clause in regard to existing exemptions. 

It would appear desirable to have a general statutory provision on bribery, 
such as the proiiosed .sectlcm 201 of title 18 Unitetl States Code. However, the 
deflnition of this crime is a technical matter of criminal law and one i)eculiarly 
within the province of the Attorney General and, therefore, we have no com- 
ment upon it or ujxin section 202, "Bril>ery of Witnesses." The pro|K).sed section 
204 "Practice in Court of Claims by Memliers of Congress" and 20tt "exemptions; 
retired officers of the Armed Forces" deal with matters not within the province 
of this Department. The proposed section 218 "Voiding transjictions in violation 
of chapter; Recovery by the United States" would api>ear to be a desirable com- 
plement to the laws on bribery and conflict of interest. 

H.R. 7550, if enacted, would add four paragraphs to title 18, section 284, 
United States Code, and would nuike it a crime under certain circumstances to 
give, promise or offer employment to a former employee of the Federal Govern- 
ment during a 3-year period immediately after termination of his Federal em- 
ployment. The bill would also make it a crime for the employee to accept or 
promise to accept such employment. 

While we think that expansion of section 284 of title 18 is desirable, we feel 
that H.R. 7556 goes too far. As indicated in our comments aliove on H.R. 
2516, wo feel that a former officer or employee should be barred from giving aid 
or assistance in connection with a matter in which the United States is inter- 
ested and to which he gave personal consideration or about which he gained 
information while in the Government service. However, it seems to us that 
to prohibit all employment with persons or concerns with whom he dealt during 
the la.st 2 years of his employment is too restrictive. This would very much 
limit future employment i)ossibilities of Government employees, some of whom, 
by virtue of their Government service, have acquired a siiecialty in a iMirticular 
field. In fact, after attaining a high degree of specialization from several years' 
service with the Government in a si>eclallzed fleld, opportunity for employment 
outside Government may be limited to such riersons or concerns. H.R. 75.56, 
if enacted, probably would have the effect of discouraging employees from leav- 
ing Government, which presumably is a desirable result, but at the same time 
It would have the effect of discouraging car>able people from accepting employ- 
ment with the Government. 

With resjjcct to technical aspects of the bill. It is not clear whether the term 
"promise to accept employment" as used In subsection (c) is applicable only to 
a 2-year period after Federal employment has terminated or is also applicable 
to a period prior to termination of such employment. In other words, would a 
Federal employee violate this subsection by promising while still employed by 
the Federal Government to accejit another iwsition outside Government within 
2 years after his Federal employment ceases? Subsection (b) appears to 
penalize an "offerer" only with respect to offers made aft^er the termination of 
the "offeree's" Federal employment. Presumably the "minor ministerial" ex- 
ception contained in subsection (b) should also be made applicable to subsec- 
tion (c). 

H.R. 21.57 would provide a "Code of Official Conduct for the Executive 
Branch." We strongly endorse the stated objective of the bill, which is "to 
strengthen the faith and eonfldence of the American people in their Government 
b.v promoting high moral standards in the conduct of that Government • * *." 
These words appear to us to be particularly well chosen because we believe that 
the American people presently have a high degree of faith and confidence in their 
Oovernmeiit and that Federal officers and employees as a whole are possessed 
of exceptionally high ethical standards. 

While we are conscious of the necessity to exert constant effort in order to 
maintain that faith and confidence, we have some question whether the formal 
enactment of a number of rules of conduct as proposed by this bill would most 
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effectively serve the end sought. We believe that the better approach is through 
the regulations of the departments and agencies. Regulations of this type can 
respond more directly to the program operations of the individual agency and 
may be more promptly amended to keep pace with or give needed emphasis to 
problems of conduct as they relate to particular agencies. Also, agency regula- 
tions can be more comprehensive. H.R. 2157 would prescribe rules with respect 
to certain types of conduct only. It seems to us that there may be a danger 
that other types of conduct not selected for legislative treatment would be con- 
sidered of less consequence than those embraced by the legislation. 

It is understood that one purpose which H.R. 2157 seeks to ser^-e is to enable 
beads of departments and agencies to penalize questionable behavior without 
dependency upon the susceptibility of the employee to criminal prosecution. De- 
partment heads already have such authority. In this Department the authority 
has been exercised. We have never beten circumscribed in our efforts to punish 
behavior reflecting adversely upon the Federal service or repugnant to public 
policy. 

In.sofar as the provisions of the bill are concerned, we assume that any ethical 
standards laid down would in fact be equally applicable to the three branches 
of the Government. We feel that some of the language used will prove trouble- 
some because it will furnish no very precise guide either to administrators or 
to employees. We have in mind, for example, such words as any "favor or 
service," "unduly involved, through frequent or expensive social engagements," 
"may be substantially affected," "confidential commercial or economic informa- 
tion," "reasonable suspicion or appearance of the violation." We might say 
parenthetclally In this connection that the same sort of problems have existed 
with respect to the conflict-of-interest statutes now on the books—for example, 
such words as "indirectly interested," and "transaction of business." We are 
quite aware that it is difficult to be precise in this area but it is our feeling 
that when the weight of a statute is put behind a rule of conduct, clarity and 
precision are especially desirable both from the standpoint of administration 
and in fairness to those who will be governed by it. 

The comments we made above in connection with H.R. 2156 on the use of the 
phrase "official responsibility" are equally applicable to the use of that phrase 
in proposed section 103. The prohibitions in proposed section 104 should, in our 
opinion, apply only to matters to which a former officer or employee had given 
personal consideration or about which he had acquired information during his 
service and should not apply to all matters before the agency or agencies which 
had employed him. The comments we made above about section 207 of H.R. 
2156 are also applicable here. 

Section 106, likewise, appears to be too broad when it prohibits consultation 
with any agency employee. Such a prohibition should be limited to those 
agency employees who have the duty of adjudicating private rights and priv- 
ileges, such as hearing examiners and other adjudicatory officials. We do not 
believe, for instance, that it would be desirable to prohibit Government counsel 
and private counsel for one party in a multiparty adjudication from discussing 
settlement or stipulation of facts. 

Finally, we wish to suggest that the effective enforcement of proposed section 
107 in respect of persons outside the Government, particularly with respect to 
the cancellation of contracts and related matters, would require that the agencies 
be authorized to issue subpenas. In the absence of such authority it seems to 
us that an agency would be at a very great disadvantage in determining whether 
improper conduct actually had occurred. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
D. OTIS BEASLET, 

Administrative Assistant, Secretary of the Interior. 

Mr. ROGERS. The committe* now stands adjourned until Wednesday, 
March 2, at 10 o'clock; and the witnesses will be Don Beelar and 
Valentine Deale, of the American Bar Association; Frederick A. 
Ballard, of the District of Columbia Bar Association; and Trow- 
bridsre vom Baur, Federal Bar Association. 

("\^Tiereupon, at 12:20 p.m., the hearing was adjourned, to recon- 
vene at 10 a.m., Wetlnesday, March 2, 19fi0.) 

(The report of the Federal Power Commission referred to at p. 268 
follows:) 
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FEDERAI, POWER COMMISSION REPORT ON H.R. 2156, 86TH CONGRESS, A Bnx To 
STRENGTHEN THE CRIMINAL LAWS RELATING TO BRIBERY, GBAJT, AND CONFLICT* 
OP INTEREST, AND FOR OTHER PURPOSES, AND H.R. 2157, SOTH CONGRESS, A BILL 
To IMPLEMENT THE CRIMINAL LAWS RELATING TO BRIBERY, GRAFT, AND CON- 
PiJCT OF INTEREST IN GOVERNMENT EMPLOY^MENT AND To PROMOTE ETHICS IN 
GOVERNMENT 

These bills appear to be drawn to resolve the problem of Government em- 
ployment ethics which lias been under constant legislative, executive, and ad- 
ministrative consideration for many years. If approved in substantially their 
present form the bills should, we believe, accomplish much in the difficult area 
of legislating morals, although we recommend the amendment of section 207 
of H.R. 21.56 in an important particular, with similar changes in corresponding 
sections of H.R. 21.'57. 

In its reports on several of the bills pending during the 85th Congress the 
Federal Power Commission suggested the desirability of a congressional ex- 
pression of broad principles for administrative guidance on the subject while, 
at the same time, questioning the practicality of statutory criteria containing 
detailed specifications of all kinds of unethical conduct. The more proper place 
for effective standards, It seems to us, is in the criminal statutes where specific, 
clearly defined action or nonaction can be proscribed and i>enallzed, while any 
statement of principles may, and rather should, be hortatory in nature. These 
bills properly recognize this separable but coordinate approach to the problem 
and, for this reason, the Commission favors them in principle. Our views with 
respect to each of the bills follow: 

H.R, 21 se 

This bill is. apparently, a reenactment of existing bribery and conflict-of- 
interest laws for simplification and coordination in order to clarify the obliga- 
tions of Government employees. It goes without saying that the Commission is 
in complete accord with the purposes of the bill which, although we have no 
expertize in the drafting of criminal statutes, appears as a whole to be workable. 

We would, however, draw the committee's particular attention to section 207 
of the bill relating to the activities of former Government employees. This 
section would replace present sections 284 of titles IS and 90 of title 5 of the 
United States Code, substantially broadening the disqualification of former 
Federal personnel in matters connected with their former duties or involving 
their former agency. 

The section prohibits (without time limitation) former employees from 
acting as agent or attorney or assisting In connection with any proceeding, 
etc.. in which the United States is a party or directly or indirectly interested 
"involving any subject matter concerning which he had any responsibility" 
while in the Government service, or, with 2 years, in any proceeding "which 
involves any agency in which he was employed." 

This section apparently would prohibit any former Federal Power Com- 
mission member or employee from appearing in any Commission proceeding or 
court review of a Commission proceeding within 2 years after his employment 
terminated or from ever so appearing where he had any responsibility in con- 
nection with the subject matter involved. If our interpretation of the section 
Is correct, this would prohibit a Commission member or a .supervisory employee 
(who, of course, is responsible for the actions taken by his subordinates) from 
appearing in connection with a particular proceeding of which he had no knowl- 
edge but for which, by virtue of his .superior position, he did have a responsibility. 

We are in full agreement with the philosophy of this particular section. I.e., 
that breaches of confidence are not only improper but should be made illegal, 
but the stringency of the proposed section seems unnecessarily severe. Wliile 
it is true that persons who have had Government responsibility for a particular 
matter should be permanently disqualified from handling the same matter for 
the Government's antagonist, the "directly connected" provision, now contained 
in section 284 of title 18 seems entirely adequate and would not penalize the 
use of skills and experience acquired by an employee over years of service and 
which not only belong to him but often constitute his sole or primary stock In 
trade. 

The Commission's own regulation relating to appearances (18 CFR 1.4(c)) 
prohibits, without time limitation, any appearance by a former employee "in 
connection with any proceeding or matter before the Commission which such 
person has handled, investigated, advised or participated in the consideration 
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thereof while in the service of the Cotumission unless he be expressly authorized 
by the Commission on a verified showing that such participation would not be 
contrary to the public interest and would not be unethical or prejudicial to the 
Interests of the Commission." 

The Commission has found this provision entirely adequate to protect the 
public Interest in situations involving a possible conflict of interest and yet not 
so stringent as to unduly hinder the practice of its former employees in their 
chosen professions. Accordingly, we recommend that the "directly connected" 
provision of the existing section 284 of title 18 be substituted for the "resiKjnsi- 
billty test," If we may call it that, which appears in section 207 (p. 10, line 19) 
and elsewhere in the bill. Unless an employee of the Government has "handled. 
Investigated, advised, or participated in the consideration of a proceeding," he 
should not be prohibited from assisting in it after he has left the Government 
service. 

The bill also includes in section 207 (p. 10, line 17; p. 11, line 1) and 
elsewhere the phrase "or other matter in which the United States is a party or 
directly or indirectly interested." This, in our opinion, lacks the clarity and 
specificity required of a criminal statute, particularly as it might be applied to 
the proceedings of a regulatory agency like the Federal Power Commission. The 
existing prohibition against participating in connection with "claims against the 
United States" may be regarded as too narrow but "directly or indirectly inter- 
ested" is, we believe, too broad. The degree of interest of the United States 
might vary considerably depending upon the subject matter and the type of 
agency having it under consideration. The United States is directly or indirectly 
interested in practically all actions of the Federal Power Commission under 
the Federal Power Act and the Natural Gas Act which it administers. We 
therefore recommend that the "other matter" be more precisely defined with 
respo<'t to the interest of the United States that is to be protetced from any abuse 
of confidence arising from participation therein by a former employee. 

For these reasons we do not recommend enactment of H.B. 2156 in its present 
form, though, as stated above, we approve it in principle. 

This bill would enact a Code of Ofiicial Conduct for the Executive Branch. 
This, as pointed out above, would be in accord with suggestions which we have 
heretofore made, and its enactment, in view of the present climate of public 
concern with the question of ethics in Government, would have a very salutary 
effect. 

We note with approval that the proposed code makes certain conduct Improper 
rather than illegal and imposes no criminal penalties but imposes upon the 
various Government agencies, in effect, the responsibility of enforcing and imple- 
menting its provisions in response to the particular needs of each. 

We would, however, refer to our views with respect to certain language appear- 
ing in section 207 of H.R. 2150 which was discu.ssed in the first part of this 
report. Identical language is found in sections 103 and 104 of the proposed code 
(p. 4) and is subject to the same criticism. We recommend that it be revised 
as suggested in our report on H.R. 2156. 

The fact that no criminal penalties are prescrilied answers criticisms which 
would otherwise be pertinent, although the agency enforcement provisions of 
section 107 permit decisive disciplinary action against violators, even to the 
point of dismissal from service. 

Procedures to be followed in connection with enforced separation from the 
Government service are now provided for in the civil service laws (5 U.S.C. 
652) and the Veterans Preference Act (5 U.S.C. 8.51). The provisions of section 
107 of the proposed code are either in addition or parallel to those acts and it is 
recommended that the dismissal provisions of the code be clarified vis-a-vis 
existing laws. 

One other matter that deserves mention is the present existence of a code 
of ethics which was promulgated by H. Con. Res. 175, 85th Congress. While the 
code proposed by H.R. 2157 does not appear to confiict with the existing one, 
it would be unfortunate if confusion should ari.se as to whether the present 
purpose in adopting H.R. 2157 is to repeal or supersede the existing code. It is 
recommended that H.R. 2157 include language showing the explicit intent of 
Congress in this regard. 

For the Information of the committee we are enclosing a copy of Administra- 
tive Order No. 66 which lays down ethical standards governing the conduct of 

•Commissionera and the staff. 
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WEDNESDAY, MABCH 2,  1960 

HOUSE OF REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF TIIE 

COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m. in room 346, 
Old House Office Building, Hon. Emanuel Celler (chairman) pre- 
siding. 

Present: Representatives Celler, Rodino, Rogers, Holtzman, and 
McCulloclu 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; and Richard C. Peet, associate counsel. 

The CHAIRMAN. The meeting will come tx> order. 
We have a distinguished line of witnesses this morning: Mr. Don- 

ald Beelar, Mr. Valentine Deale, Mr. Bryce Rea, Jr., all three of the 
American Bar Association. I am veiy happy to have you gentlemen, 
and I want to point out that Mr. Raoul E. Desvernine is in the room, 
an old, old f riendof mine and Mr. Deale. That makes your presence 
here, Mr. Deale, even more felicitous so far as I am concerned. The 
other gentlemen I am sure will be equally effective in their testimony. 

We will now hear from any or all of you three gentlemen. Who 
will be the spokesman of the three of you ? 

STATEMENTS OF DONALD BEELAR, VALENTINE DEALE, AND 
BRYCE REA, JR., AMERICAN BAR ASSOCIATION 

Mr. BEELAR. I will, Mr. Chairman. 
The CHAIRMAN. All right. 
Mr. BEELAR. Mr. Chairman, thank you very much for the oppor- 

tunity to be here this morning. I am chairman of the American Bar 
Association's Committee on the Federal Administrative Practice Act, 
which in bill form is H.R. 7092 and S. 600. My committee also has 
a joint responsibility with the administrative law section of the Amer- 
ican Bar Association, on the Agency Hearing Standards of Conduct 
Act which deals witli the ex parte communications problem, which 
in bill form is H.R. 10657 and S. 2374. 

The conflict-of-intci-est bills which are before tliis committee are 
broader in scope than tliose matters as to which the Amerioin Bar 
Association has formulated definitive views. Certain sections of 
H.R. 2157 are relevant to some of the subjects on which the ABA 
has taken a position, and we trust that the presentation of these views 
may be useful or informative to the committee. 

313 
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Our presentation this morning will be divided among three of us. 
Following me will be Mr. Deale, as you have indicated, and Mr. Bryce 
Rea is here as chairman of the National Committee of the Administra- 
tive Law Section. 

Mr. Rea has a conflict this morning. He has to be in court at H 
o'clock, and I was wondering if I might interinipt my statement so 
that Mr. Rea can make a few remarks at this time. 

The CHAIRMAN. We will be glad to hear from you, Mr. Rea. 
Mr. REA. Thank you, Mr. Chaiiman. 
I regret that I do have an oral argument in our court of appeals 

here on review of an order of an admmistrative agency, and for that 
reason I will have to ask to be excused. 

But I just want to say that I have read Mr. Beelar's statement and 
Mr. Deale's statement, and can say without hesitation or reservation 
that they fully embrace and reflect the views of the American Bar 
Association. 

The resolutions of the association and the bill relating to this 
specific problem which they will discuss were both very carefully 
studied. 

I was present and participated in the meetings in which those 
resolutions and bill were formulated, and I know that they reflect the 
unanimous feelings of the association, and particularly of the admin- 
istrative law section, which is primarily charged within the associa- 
tion, as you know, with matters of this kind. 

But certainly the members of the administrative law section were 
unanimous in their view that this was a serious problem, and that this 
that will be discussed by Mr. Beelar and Mr. Deale is the appropriate 
way to remedy it. 

I would just add one thing. I think that prompt action in accord 
with the resolution and the position of the American Bar Association, 
or action not inconsistent with it, is imperative. 

I think that the maintenance of public confidence in the integi-ity 
of our governmental processes and in the integrity of the professions 
that are representing parties before governmental agencies would re- 
quire tliat this matter not be dillydallied along, and I don't mean 
to imply that this committee is doing that or that any other person 
is interested in doing that. But I think this is one situation in which 
the public has a vital interest and an immediate interest, and will react 
very adversely to our profession, unless it feels that we are really 
moving to be sure that the integrity of the processes by which valuable 
rights and the public interest are determined are insured. 

Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you very much, Mr. Rea. 
You may proceed, Mr. Beelar. 
Mr. BEELAR. Yes. Briefly by way of identification, I am a member 

of the bar of the District of ("olumbia, and a partner in the firm of 
Kirkland, Ellis, Hods(m, Chaffetz & Masters. I have been active in 
bar association work in the field of administrative law since 1934, 
except for 4 yeare during World War II, when I was in the Air Force. 
I am past chairman of the section of administrative law of the 
District of Columbia Bar Association. I am past chairman and 
presently a council member of the administrative law section of the 
American Bar Association.   I appear here solely as a representative 
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of the American Bar Association and my presentation is limited to the 
autliorized views of tliat association. 

The CHAIRMAN. WTien you say you represent the association, your 
presentation is limited to the authorized views of the association. 
That means primarily tlie section on administrative law, doesn't it, 
of tlie American Bar Association ? 

Mr. BEKLAR. NO, tliis means the American Bar Association. 
The CiiAiEMAK. You speak for the American Bar Association ? 
Mr. BEELAK. Yes. 
Tlie CuAiRirAN. It doesn't mean that your views were presented to 

the entire membership at large ? 
Mr. BEELAR. The legislative body of the association is the House of 

Delegates, and the views that I am representing this morning have 
been adopted by the House of Delegates. 

The CHAIRMAN. When was that? 
Mr. BEEL.\R. In 1956, and in one respect in 1959. 
The CHAIRMAN. In 1956 we didn't have this bill that you are speak- 

ing of then. 
Mr. BEEI^AR. That is right, but we did formulate views on certain 

areas of conflict of interest problems. 
The CHXVIRMAN. I see. 
Mr. BEELAR. And this will be developed in our statements. 
Our authority to sponsor the Federal Administrative Practice Act, 

H.R. 7092 and S. 600, is contained in a series of resolutions adopted by 
the House of Delegates on February 20, 1956, 81 ABA Eep. 371, et. 
seq.; 82 xVBA Eep. 182, 346. Sec. 401 of title IV of H.R. 7092 is rele- 
vant to certain provisions of H.II. 2157. 

This relationship and the views of the American Bar Association as 
to conflict of interests for those who represent others before Federal 
agencies will be presented by my colleague, Mr. Deale. 

My subject is ex parte communications in agency adjudications, 
which is relevant to sec. 106 and portions of sec. 107 of H.R. 2157. 
Our authority on this subject is contained in the following resolution 
adopted by the House of Delegates on February 23,1959  

The CHAIRMAN. Will you identify H.R. 7092, that is the bill offered 
by Representative Fascell of Florida ? 

Mr. BEELAR. Yes, sir. 
The CHAIRMAN. And who offered S. 600 ? 
Mr. BEELAR. Senator Hennings. 
The CHAIRMAN. Thank you. 
Mr. BEELAR. Our authority on the subject of ex parte communica- 

tions is contained in three resolutions which are here in my statement, 
and if it is agreeable with the chairman, I will not read these if they 
can just be included in the record. 

Tlie CHAIRMAN. That is perfectly all right. 
(The resolutions refeiTed to are at pp. 349,350.) 
Mr. BEELAR. SO much by way of oackground and authority. 
The American Bar Association has a general interest in all facets 

of the conflict of interest problem. 
For example. Canon No. 36 on Professional Ethics states: 
A lawyer, having once held a public oflSce or having been in the public employ, 

should not, after his retirement, accept employment in connection with any 
matter which he has investigated or passed upon while in such office or employ. 

63286—60 21 
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I might also cite certain provisions of the "Canons of Judicial 
Ethics." 

The CHAIRMAN. May I just make this comment, Mr. Beelar? That 
bill offered by Mr. Fascell, H.R. 7092, was referred to a different sub- 
committee than this one, because it involves administrative procedures 
and practices in government. 

That went to what we call subcommittee No. 1 presided over by 
our distinguished colleague from Pennsylvania, Mr. Walter. That 
bill is not Defore this particular subcommittee, but I take it that tlie 
general principles you are enunciating will be applicable. 

Mr. BEELAR. That is correct, sir. I was pointing out that our Can- 
• ons of Professional Ethics deal with one aspect of conflict of interest. 

Then I would also like to invite the committee's attention to the 
fact that the ABA has approved Canons of Judicial Ethics which, 
in a number of ways, deals with the conflict of interest problems from 
the standpoint of the judge, and I will merely read some of the titles 
of these Canons of Judicial Ethics, namely "Kinship" or "In- 
fluence"  

The CHAIRMAN. "Wliere are you i-eading from now ? 
Mr. BEELAR. I am reading from "Canons of Judicial Ethics," not 

in my statement. 
But to indicate interest of the American Bar Association in the 

subject that you are inquiring into. Our Canons of Judicial Ethics 
deal witli problems such as this: No. 13, kinship or influence; No. 17, 
ex parte communications; No. 25, business promotions and solicita- 

• tions for cliarity; No. 26, professional and business invevStments and 
relations; No. 28, partisan politics; No. 29, self-intei-est; No. 31, pri- 
vate law practice; No. 32, gifts and favors; No. 33, social relations; 
and No. 34, a summary of judicial obligations. 

Now these are well devised canons or judicial ethics, which attempt 
to treat and which do treat with the problems of conflict of interest 

' from the standpoint of tlie judge. 
The CHAIRMAN. I think it might be well at th.at point to put those 

canons into the record. In revision of your remarks you might insert 
' them into the record. 

Mr. BEELAR. I would welcome that, yes, sir. 
(The canons referred to follow:) 

CANONS OF JUDICIAL ETHICS ADOPTED BT THE AMERICAN BAK ASSOCIATION 

13. KINSHIP  OE INFLUENCE 

A judge Bhonld not act In a controversy where a near relative Is a party; 
he should not suffer his conduct to justify the impression that any person can 

^ improperly influence him or unduly enjoy his favor, or that he is affected by 
the kinship, ranic, position or influence of any party or other person. 

17.   EX   PABTE   COMMUNICATIONS 

A judge should not permit private interviews, arguments or communications 
designed to influence his judicial action, where interests to be affected thereby 
are not represented before him, except in cases where provision Is made by law 
for ex parte application. 

While the conditions under which briefs of argument are to be received are 
largely matters of local rule or practice, he should not permit the contents of 
such brief presented to him to be concealed from opposing counsel.   Ordinarily 
all communications of counsel to the judge intended or calculated to influence 

.action should be made known to opposing counsel. 
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3D. BUSINESS PBOMOTIONB AKO  8QUCITATI0NS FOR CHABITY 

A judge should avoid giving ground for any reasonable suspicion that he is 
ntllizlng the power or prestige of his office to persuade or coerce others to 
patronize or contribute, either to the success of private business ventures, or to 
charitable enterprises. He should, therefore, not enter into such private busi- 
ness, or pursue such a course of conduct, as would justify such suspicion, nor 
use the power of his office or the influence of his name to promote the business 
interests of others: he should not solicit for chanties, nor should he enter 
Into any business relation wMch, in the normal course of events reasonably 
to be expected, might bring his personal Interest into conflict with the im- 
partial performance of his official duties. 

26.   PEBBONAL   INVESTMENTS   AND   KELATI0N8 

A Judge should abstain from making x>er9onal Investments In enterprises 
which are apt to be involved in litigation in the court; and, after his accession 
to the bench, he should not retain such investments previously made, longer 
than a period sufficient to enable him to dispose of them without serious loss. 
It is desirable that he should, so far as reasonably possible, refrain from all 
relations which would normally tend to arouse the suspicion that such rela- 
tions warp or bias his judgment, or prevent his impartial attitude of mind 
in the administration of his judicial duties. 

He should not utilize information coming to Wm in a judicial capacity for 
purposes of speculation; and it detracts from the public confidence in his 
integrity and the soundness of his judicial judgment for him at any time to 
become a speculative investor upon the hazard of a margin. 

28.   PABT18AJ*   POLITICS 

While entitled to entertain his personal views of jwlitical questions, and 
while not required to surrender his rights or opinions as a citizen, it is inevitable 
that suspicion of being warped by political bias will attach to a judge who 
becomes the active promoter of the interests of one political party as against 
another. He should avoid making political speeches, making or soliciting pay- 
ment of assessments or contributions to party funds, the public endorsement 
of candidates for political office and participation in party conventions. 

He should neither accept nor retain a place on any party committee nor act 
as party leader, nor engage generally in partisan activities. Where, however,, 
it is necessary for judges to be nominated and elected as candidates of a politi- 
cal party, nothing herein contained shall prevent the judge from attending 
or speaking at political gatherings, or from making contributions to the cam- 
paign funds of the party that has nominated him and seeks his election or 
reelection. 

29.    SELF-INTEBE8T 

A judge should abstain from performing or taking part in any judicial act 
in which his personal interests are involved. If he has personal litigation In 
the court in which he is judge, he need not resign his judgeshlp on that ac- 
count, but he should, of course, refrain from any judicial act in such a con- 
troversy. 

31.   PBIVATE  LAW  PBACTICE 

In many States the practice of law by one holding judicial position is for- 
bidden. In superior courts of general jurisdiction, it should never be permitted. 
In Inferior courts in some States, it is permitted because the county or munic- 
ipality Is not able to pay adequate living compensation for a competent judge. 
In such cases one who practices law is In a position of great delicacy and must 
be scrupulously careful to avoid conduct In his practice whereby he utilizes 
or seems to utilize bis judicial position to further his professional success. 

32.   GIFTS  AND  FAVOBS 

A Judge should not accept any presents or favors from litigants, or from law- 
yers practicing before him or from others whose interests are likely to be sub- 
mitted to him for judgment. 

83.   SOCIAL BKLATIONS 

It Is not necessary to the proper performance of judicial duty that a Judge 
should live in retirement or seclusion; it Is desirable that, so far as reasonable 
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attention to the completion of his worlj will permit, he continue to mingle in 
social intercourse, and that he should not discontinue his interest in or ap- 
pearance at meetings of members of the bur. He should, however. In pending 
or prospective litigation before him be particularly careful to avoid such action 
as may reasonably tend to awaken the suspicion that his social or business rela- 
tions or friendships constitute an element in influencing his Judicial conduct. 

34. A BUMMABT OF JUDICIAL OBLIGATION' 

In every particular his conduct should be above reproach. He should be 
conscientious, studious, thorough, courteous, patient, punctual, just, impartial, 
fearless of public clamor, regardless of public praise, and indifferent to private 
political or partisan Influences; he should administer justice according to law, 
and deal with his apiwintnients as a public trust; he should not allow other 
affairs or his private interests to interfere with the prompt and proper per- 
formance of his judicial duties, nor should he administer the office for the pur- 
pose of advancing his personal ambitions or increasing his popularity. 

Mr. BEKLAR. More specifically we have indicated an interest in the 
conflict-of-interests problem. In 1956 wlien a special committee of 
the American Bar Association imder the chairmanship of Ashley 
Sellers made a compreliensive report to the association, and one of 
the recommendations of that committee was that there should be a 
general overhaul of the conflict-of-interests laws. 

And while this resolution was not presented to the a.ssociation for 
action simply because there were a number of resolutions that were 
not presented, it nevertheless provides a background to those resolu- 
tions wliich were adopted by the House of Delegates. 

Now we also have a specific intei-est in the ai)plication of the conflict- 
of-interests problem as applied to persons who represent others be- 
fore agencies. In other words, the practice of law. And this is the 
subject that Mr. Deale will discuss. 

The third aspect of tliis problem is one in which we have a unique 
and very specific interest; namely, in prohibiting improper ex parte 
communications in thase agency proceedings wliich are courtlike in 
character and which are supposed to be decided exclusively on the 
evidence of the record. 

My statement will deal with this problem, and more partictilarly the 
relationships of H.R. 2157, which is the bill by the chairman, Mr. 
Celler, and the recently introduced bill, H.R. 10657, Mr. Fascell's 
bill. 

I propose to compare these two bills insofar as they relate to matters 
in which we have authorized views. 

First with respect to H.R. 2157, section 106 would prohibit any ex 
parte written or oral communication with any agency member or 
employee concerning any question of law or fact involved in any 
pending contested proceeding. The American Bar Association very 
definitely supports that objective. 

The CuAraMAN. Are you reading from your statement now ? 
Mr. BEELAR. Page 7, yes. 
The CiiATRMAX. Thank you. 
Mr. BEELAR. If a person indulges in prohibited ex parte communica- 

tions the head of the agency, after notice and hearing, may blacklist 
him for an indeterminate period from seeking or doing business with 
that agency (sec. 107(a) (4)). 

Also, a person indulging in pi-ohibited ex parte communications may 
have his contract, loan, subsidy, rat«, permit, or certificate canceled 
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\mder regulations prescribed by the President Sec. 107(a) (5). Such 
blacklisting or c«uicellation action is required by section 107(b) to be 
supported Dy a written statement of findings and delivered to the 
offending person, and may be published in the Federal Register. 

Tlius, improjier ex paite conununic^itions are made an offense in 
section 106 of H.R. 2157, and the sanctions imposed on the offending 
party are contained in two of the six subparagraphs of section 107. 

BX PARTE  COMMUNICATIONS  AND  CONFLICT  OF  INTEREST 

Perhaps the first question we should consider is whether the ex parte 
communications problem is a part of the conflict-of-interest problem 
or a separate problem. I believe we are inclined to the view that the 
ex parte communicutions problem is separate and distinct from the 
conflict-of-interest problem. It would not be illogical for legislation 
to embrace both problems, but I believe in the more practical and 
preferred course would be to deal with them separately. Our reasons 
for this would include tlie following: 

A conflict-of-interest situation need not involve any ex parte com- 
munication, or vice versa, for example, in the making of gifts. 

The problem of ex parte communications is one relates! only to 
courtlike functions, hearings which should be detennined exclusively 
on the evidence of tlie record, whei-eas conflict-of-interest problems 
apply in manifold situations not limited to agency adjudications. 

The CHAIRMAN. YOU realize, of course, that this matter of ex parte 
communications is fraught with a great deal of difficulty, from a 
congressional standpoint. 

Shall a Member of Congress be precluded from communicating with 
the head of an agencv on a matter that concerns his district? 

Must the "White ifouse be precluded? Must a man like Sherman 
Adams be excluded ? 

And if a man like Sherman Adams breaches such a prohibition, 
what should be the sanctions invoked against him ? 

Mr. BF.EI^\R. This is a very difficult problem, and it is one in which 
we have tried to be very explicit in the bill we have drawn. 

We are concerned as I believe you are that we don't freeze out 
proper sources of information, I mean to the public at large, to Mem- 
bers of Congress and everybody else. 

But since these agencies are given judicial functions, and some of 
these judicial agency proceedings are supposed to be decided ex- 
clusively on the evidence of record, our bill would exclude considera- 
tion of representations outside of the record. 

The CHAIRMAN. I think as an initial premise for all this, we must 
make sure that a man who is appointed to high office shall be very 
much like a judge, that is, he must have the qualifications that a 
judge has. Until these appointments are free from politics and parti- 
san considerations, I think wo are going to have great difficulty en- 
forcing any kind of a prohibition against ex parte communications, 
because if the appointee is a political henchman, it is to be exi>ected 
that he is going to respond politically, and it also follows that lie will 
be prone to harken unto ex parte communications. Do you agree 
with me on that ? 
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Mr. BEELAR. That is the problem that we are concerned about, and 
you have stated the problem very well, and we are deeply concerned. 

We don't think that a man's litigation should be made the subject 
of political manipulations, because this defeats the right to a fair 
hearing, because lie is supposed to have an opportunity to be con- 
fronted with the evidence and contentions that are considered in de- 
ciding his case, and the only way this can be done is to have every- 
thing on the record. 

Our bill at least requires disclosure of anything that happens to 
occur that is outside the record. 

The CHAIRMAN. I am deeply in sympathy with your point of view. 
But judging from the appointees to these commissions, not solely 

in this administration but in all administrations, the question was 
whether those men would steel themselves against listening to ex parte 
communications. 

They haven't in the past, and this committee has unearthed a mass 
of evidence clearly indicating the guilt of some Commissioners, who 
have listened very attentively to the pleas successfully made by those 
who had interests in cases before them. 

Mr. BEELAR. We are aware of the difficulty, but we think that one 
thing that could be done would be for Congress, by legislation, to 
state the guideline on these courtlike proceedings, and at least make 
it clear that these agencies, agency members, are not to disregard this 
guideline, and if they do, that there is a disclosure or sanction in- 
volved. 

The CHAIRKAN. Those rules of ethics, those canons that you men- 
tion have been promulgated by a number of these agencies, but they 
are just about as useless as water going over Niagara Falls if they don't 
harken unto them. 

Mr. BEELAR. I am afraid this is substantially true, that the agency 
rules do not have that acceptance and respect that I think a law of 
Congress would have. 

And most of these agency rules attempt to reach persons who are 
having matters before the agency, but do not impose any self-restraint 
or restrictions on the agency members. 

The CHAIRMAN. YOU may proceed. 
Mr. BEELAR. Continuing with the reasons why we think the ex parte 

commimications problem is somewhat of a separate problem, I would 
add: 

(c) The report of the New York City Bar Association advocates 
one comprehensive statute dealing with all aspects of conflict of in- 
terests but the scope of this, I believe, does not include the problem 
of ex parte communications. 

(d) We believe that the ex parte communications problem is ripe 
for legislative action and that it can and should be dealt with as a 
matter of first importance without having to wait until studies on the 
more complex problem of conflict of interest are concluded. 

For the concluding part of my statement I should like to compare 
the provisions of H.R. 10657 with those provisions of H.R. 2157 
having to do with ex parte communications. (The following observa- 
tions would also apply to H.R. 6774, which is an earlier revision than 
H.R. 10657 and would apply only to six agencies.) 
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(a) In what kind of agency proceedings should ex parte communica- 
tions he prohibited? 

H.R. 2157 uses the term "contested agency proceeding." This term 
is not defined. It implies correctly that there are other kinds of 
agency proceedings to which the bill would not apply. How do we 
draw the line, and how can a person know whether any particular 
agency proceeding is one which is subject to this bill ? Another ques- 
tion is, what is the beginning or ending of a proceeding covered by the 
bill? 

In H.R. 10657 we deal with these questions by limiting the bill to 
those proceedings which by law are subject to notice and opportunity 
for hearing, and to the specific exclusion of certain other functions and 
proceedings which are named in the bill. To resolve any doubt or 
ambiguity on this we also require that notice of hearing in each agency 
proceeding state expressly whether that proceeding is or is it not sub- 
ject to the bill prohibiting ex parte communications. By this means 
anybody can tell at the inception of a proceeding what ground rules 
will apply. In H.R. 10657 it is made clear that the prohibition against 
ex parte communications applies during the period a proceeding is 
pending, which is marked by the initial notice of hearing and the final 
agency action. Our bill also gives the agency some discretion in de- 
termining whether any proceeding otherwise exempt is so adversary 
in character that it should be made subject to the bill. We believe 
these additional provisions by way of delineation and clarification are 
advisable and necessary to deal effectively and fairly with the ex parts 
communications problem. 
(6) What persons should he prohibited from making ex parte comr 

m/unicatioTis? 
H.R. 2157 enjoins a party to a proceeding from making oral or 

written communications to "any agency member or employee." This 
puts all officials and all employees of an agency out of bounds to a 
party in a proceeding or those acting on his behalf. We believe this is 
too sweeping in one respect and inadequate in another. We believe 
there is no reason for putting those employees of any agency who have 
nothing to do with the decision of a particular case out of bounds to 
a citizen. The business of the agencies and of party litigants is fa- 
cilitated by discussions with nondecisional personnel, for example, 
docket clerks, witnesses, trial attorneys, et cetera. 

The practice of discusing pending cases with the clerk of a court or 
a United States attorney is not improper, and this freedom should 
apply to nondecisional staff personnel. H.R. 2157 misses half the 
target, in our view, by prohibiting only communications from a party 
litigant to a Government official, whereas we believe the prohibition 
should apply equally to improper communications from Government 
decisional personnel to the party litigant. 

The CHAIRMAN. What do you mean by the latter? Give us an 
illustration. 

Mr. BEELAE. Well, we think that the prohibition should also be 
addressed to the agency member, to prohibit him from making ex 
parte communications to a party litigant. Deal with both sides of 
the coin. 

For example, in canon 13 on "Influence", a judicial canon, it says 
that a judge should not suffer his conduct to justify the impression 
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that any person can probably influence him or unduly enjoy his favor, 
or that he is affected by kinship, rank, position, influence of any party 
or other person. 

We want to be sure that legislation on this subject does prohibit an 
agency member from initiating ex parte communications with respect 
to pending matters. 

Mr. ROGERS. You mean by that, if a man in an agency says, "Look, 
you talk to Joe Blow. I think Joe may be able to give you some in- 
formation," you would have that included in this law so that it would 
be a violation of it; is that what you have in mind ? 

Mr. BEEL.\R. Ye-s. Not simply referrmg mattere to somebody who 
can provide the information, but attempting for an agency member 
to seek out a litigant before him and discuss the case with him. 

Mr. ROGERS. If a discussion with the litigant before him would 
amount to reference to somebody else, that would be included, would 
it not? 

Mr. BEELAR. Yes. 
In H.R. 10657 the prohibition against ex parte communications is 

limited to those agency officials who are involved in the trial or deci- 
sion of the particular proceedings in question. By this means we 
focus complete responsibility for any ex parte misconduct directly 
on the agency member or hearing officer who is responsible for the trial 
or decision of the case in question. Also, we would enjoin both the 
party litigant and the decisional official of the agency from making 
or entertaining prohibited ex parte communications. We believe that 
legislation must deal with both sides of the ex parte transaction. If 
we can make it clear that agency decisional pereonnel are not to enter- 
tain or initiate any improper ex parte communication about proceed- 
ings pending befoi-e them, we will strike effectively at the heart, of 
the problem, and this notorious influence mess in which the guilty few 
contaminate the numerous conscientious and honest officials will be 
cleaned up. 

While the bill states this in terms of a prohibition, we believe "pro- 
tection" is a better word since it would protect those agency members 
and hearing officers who desire to improve the integrity and fairness 
of agency litigation, and protect the rights of litigants to a decision 
on the merits of the case, based solely on the evidence in the hearing. 

The CHAIRMAN. So that if a member of the Commission violateis 
this canon and engages in ex parte communication with an applicant 
before the Commission, the sanction in the bill as I midei-stand it, is 
that the award or the decision can be revoked or modified by the 
President, but there is no sanction against the Commissioner himself, 
except that the President probably wouldn't reappoint him; is that it? 

Mr. BEELAR. In our bill we would require disclosure, and we would 
impose a sanction on failure to disclose. This would be ground for 
suspension, removal, or disciplinary action, or possible a criminal 
ofl'ense. 
(c) What types of ex parte communications should he prohibited? 

H.R. 2157 prohibits communications concerning "questions of law 
or fact involved in the proceeding." This implies that any secret 
communications which avoid questions of law or fact in a proceeding 
are not improper under this bill. While at first this may appear logi- 
cal, it seems to us impractical to draw a line between propriety and 
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impropriety based on tlie content of ex parte communications concern- 
ing a pending proceeding. If this bill became law it could be used 
to condone secret communications attempting to influence tlie decision 
of contested proceedings, and this could be done without any discus- 
sion of the questions of law or fact at issue. 

Mr. McCuLLOCH. Mr. Chairman, I would liife to interrupt the wit- 
ness right there. 

Womd it be your opinion that, as a matter of fact, Uie influence 
might be far greater on an approach wliich did not necessarily dis- 
cuss law or fact than if it were on law and fact alone ? 

Mr. BEELAR. I believe it could be; yes, sir. 
We believe the only effective way to deal with this problem is txy 

prohibit all secret communications about pending proceedings. The 
propriety or impropriety of ex parte communications, insofar as it 
may turn on content, can only be determined by disclosure. If the 
content is improper it should not remain secret; if the content is in- 
nocent its disclosure sliould not offend anyone. 

(d) Disclosure of ex parte communications and confrontation 
It is quite deeply ingrained in what we call fair play in litigation 

that a party litigant be confronted with the evidence and contentions 
to be considered in the decision of his case. This principle of con- 
frontation is a fundamental right, but this right is violated if agency 
decisional personnel entertain secret communications pertaining to a 
pending case. This principle is recognized in section 7(d) of the 
Administrative Procedure Act, which provides in part: 

The transcript of testimony and exhibits, together with all papers and requests 
filed In the proceeding, shall constitute the exclusive record for decision. 

This principle is violated whenever a decisional officer permits the 
secret submission of information, contentions, or any other persua- 
sions attempting to make him more f avoidably disposed toward one of 
the litigants. 

We believe that the prohibition must be coextensive with the prin- 
ciple of confrontation. This requires proscribing all ex parte oom- 
munciations, coupled with the requirement that such communications, 
if made, be promptly disclosed and made known to all parties con- 
cerned. Publication is the antidote for secrecy, and public disclosure 
is the keystone to any solution of the ex parte communication problem 
in agency litigation. 

(e) What sanctions should be imposed for prohibited ex parte 
commwnications ? 

H.R. 2157 and H.R. 10657 both contain sanctions, but the treat- 
ment is completely dissimilar. H.R. 2157 subjects the offending 
party to possible blacklisting or cancellation of tliis authorization. 
No sanction is imposed on tne offending Government official, even 
though he may have been a willing party to the prohibited communi- 
cation or may even have initiated the secret discussions. 

While our bill does contain criminal and other sanctions, we empha- 
size the positive in compelling public disclosure, which we believe 
will prove sufficient to cope with all but the most flagrant and culpable 
wrongdoing. We do impose a course of conduct on Government offi- 
cials, namely, that of disclosui-e. If the Government decisional officer 
makes the required disclosure he is immune from any sanction.   It is 
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. only if he fails to make the disclosure that he is subject to disciplinary 
action or possible criminal proceeding. 

The offending party litigant would be subjected to a criminal sanc- 
tion for willful misconduct and to possible loss of the privilege or 
authorization sought or obtained, depending upon the decision reached 
in a show ciiuse proceeding. These sanctions on the party litigant are 
believed to be essentially a restatement of the case law dealing with 

. misconduct in agency litigation. We believe that a statute which 
within reasonable limits imposes a duty on a party litigant to avoid 
any ex parte manipulations or influence activity at the risk of losing 
the rights sought, would go a long way toward protecting the rights 
of other litigants and assuring clean hearings in agency litigation. 

So much for a comparison of the key provisions of H.R. 2157 and 
H.R.  10657.    Before leaving this, I might make two additional 

. observations. 
First, H.R. 2157 is limited to agencies in the executive branch. Ac- 

cording to one school, it might te contended that this would exclude 
application to independent agencies. It is our view that a person's 
right to a fair hearing should be protected wherever hearings are 

' held.   H.R. 10657 is intended to apply across the board in all agency 
' hearings, whether conducted before executive departments or inde- 
; pendent agencies. 

Second, H.R. 2157 would delegate to the President certain rule- 
• making authority for the cancellation of contracts or other authoriza- 
' tions.   It is our view that authorization for the imposition of for- 

feitures should be handled by legislation rather than by delegation. 
! Also, the imposition of such a forfeiture in any particular situation 

should be subject to notice and opportunity for hearing. 
In conclusion, it is the view of the American Bar Association that 

the enactment of legislation as set forth in H.R. 10657 is necessary 
• and advisable to deal effectively and fairly with the ex parte com- 
munication problem.   Such legislation will do much to restore con- 

• fidence in agency proceedings and protect the rights of the parties 
• and the public alike.   This is an objective within the scope of this 
.committee's hearings, as we understand it, and we do appreciate the 

opportunity given us for the presentation of our views on this 
' important  question. 

I would like to make one observation in conclusion, namely that we 
believe the key features of legislation on this subject are disclosure of 
ex pai'te communications if made and, two, that the hearing notice 
specify whether it is a proceeding which is subject to this bill or not, 
so that the parties and the public can know at the outset of a proceed- 
ing what rules are going to applv. 

Now, during the years that 1 have been in practice, which is over 
a quarter of a century, we have seen a continuing inci-ease of judicial 
functions exercised by administrative agencies. 

Practically all new fields of law have been given to the agencies 
for the trial of cases and we haven't, however, given enough attention 
to agency organization and machinery to be sure that it is adequate 
to assure judicial environment. 

As the chairman vei-y properly obseired, we camiot have fair liti- 
gation in a political environment. We have got to do something to 
assure a judicial environment if we are going to continue to rely upon 
agencies to handle the bulk of litigation in the United States. 
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Mr. Deale will follow me. 
(The prepared statement, in its entirety, submitted by Mr. Beelar, 

appears at p. 349.) 
The CHAIRMAN. Thank you vei^ much, Mr. Beelar. There are one 

or two questions. 
Mr. MALETZ. Mr. Beelar, you are familiar, I take it, with section 

284 of 18 United States Code?        '   •• •  '.        .i 
Mr. BEELAR. Just generally. 
Mr. MALETZ. As I understand it, that section would prohibit a 

former Government employee for a period of 2 years after termina- 
tion of his service from prosecuting any claim against the United 
States involving any subject matter directly connected with wliich 
such person was employed or performed duty. Is that your general 
understanding i 

Mr. BEELAR. That is my impression of it. 
Mr. MALETZ. NOW, your bill, as I undei-stand it, would repeal sec- 

tion 284, would it not ? 
Mr. BEELAR. Insofar as representatives are concerned. 
Mr. MALETZ. Under your bill, employees who quit the Federal 

service would be wholly immune, would they not, from criminal 
prosecution for subsequent unetliical representation of the kind speci- 
fied in the present section 284 i 

Mr. BEELAR. Xot with respect to mattere which they had been a.sso- 
ciatetl with wlien they were in the agency, but othenvise, yes. 

Mr. ^L\LETZ. Wouldn't section 284 be reiiealetl by your bill? 
Mr. BEELAR. I believe it would. 
Mr. MALETZ. So therefore a former Government employe© could 

within this 2-year period handle a claim for a private employer, wliich 
he had previously handled for the Government ? 

Mr. BEELAR. I think he could handle claims against the Goveni- 
ment, but not as to mattei-s with whicli he was connected during his- 
Government employment. 

Mr. MALETZ. Tliere wouldn't be any criminal sanction under your 
bill for tliis kind of switching of sides, isn't that correct ? 

Mr. BEELAR. AS to criminal sanction, I think that is correct, but 
there would be disciplinai-y action. 

Mr. MALETZ. The disciplinary action would consist of prohibiting 
this former Govenunent employee from api^earing before any agency, 
isn't tliat right? 

Mr. BEELAR. Or possible disbarment proceeding. 
Mr. MALETZ. But suppose the person who switched sides was not a 

lawyer. The only sanction available as against him would be a pro- 
hibition against his appearing before the agency in the future; is that 
right? 

Mr. BEELAR. I think that is correct. 
Mr. MALETZ. In other words, you feel that the criminal sanction 

should be repealed and that is the provision of your bill? 
Mr. BEELAR. I think our more complete intentions were that there 

^ould be conflict-of-interest legislation that would deal more compre- 
hensively with the matter than just limited to money claims. 

Mr. MALETZ. The reason I raise the question is that under section 
412 of your bill, it is provided among other things— 
section 284 of title 18 of the United States Code Is hereby repealed. 
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Mr. BEELAH. I think literally you are exactly correct, and that this 
is probably a gap in our proposal. 

Mr. MALETZ. YOU see the Justice Department in the past has rec- 
ommended that section 284 lie expandetl, that the word "claim" be ex- 
tended to include any matter in which the Government has an inter- 
est.   That is the Jnstice Department's petition, on the one band. 

On the other, the American Bar Association's position is that in- 
stead of extendinj; the provision, that the pi'ovision he repealed in toto. 

Mr. BEELAR. I am sure that the intention that you read out of our 
bill is a defect, rather than a delilierate intention, and that we cer- 
tainly did anticipate an extension of the conflict of interest statutes, 
and that we were trying to deal specifically with the repi-esentative 
as}>ect of the problem only. 

I think the observation you made indicates a defect in our proposal 
in that i-espect. 

The CHAIRMAN. Then your recommendation is not repeal that par- 
ticular section of the code. 

Mr. BjrELjVR. It is, insofar as representatives are conceme^l. In 
other words, our bill would replace that provision of the Criminal 
Code and deal with the problem differently, but with the same pur- 
pose, and I think Mr. Maletz has veiy correctly pointed out that we 
have a gap in Avhat we would want covered, I am sure. 

The CHAIRMAN. Thank you very much, Mr. Beelar. 
We will now hear from Mr. Valentine B. Deale on behalf of the 

American Bar Association. 
Mr. DEALE. Thank you, Mr. Chairman. 
My name is Valentine B. Deale. I am an attorney in private prac- 

tice with offices here in Washington, D.C. I am testifying at these 
hearings today solely as a repre.sentative of the American Bar As- 
sociation. I am vice chairman of the association's special committee 
on the Federal Administrative Practice Act, and a member of the 
council of the association's administrative law section. 

As Mr. Beelar has already notad, the four bills presently being con- 
sidered by j^our subcommittee cover much material beyond policy 
positions which have to date been adopted by the American Bar As- 
sociation. As with Mr. Beelar's testimony, mine too will be confined 
to association policy as it pertains to your subcommittee's interests. 

More specifically, the subject matter of my discussion will be 
standards of conduct, which include conflict of interest mattei-s, per- 
taining to representation in agency proceedings and in this connec- 
tion my discussion is centered on vour chairman's bill H.R. 2157. 

At the outset, I refer to the policy resolution of the American Bar 
Association on representation in Federal agency proceedings. For 
convenience sake, a copy of this resolution is appended to my written 
statement and I respectfully re^juest that it be included in the record 
of these hearings. 

The CHAIRMAN. That will be done. 
(The document referred to is as follows:) 

RBSOLUTION ON REPRESENTATION ADOPTED BY THE HOUSE OF DEtEOATES OF THB 
AMERICAN BAR ASSOCIATION AT ITS ISi^O MIDYEAR MEETING 

Regolved, That the American Bar Association recommends the enactment of 
more comprehensive and explicit legislation covering rights of persons or organ- 
izations to appear and be represented by others before Federal agencies, giving 
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due regard to appropriate distinction between legal representation and nonlegal 
representation, SUCIJ legislation to include the following features: 

(a) That an attorney at law should be entitled to appear for and represent 
other persons, parties, or organizations, including the United States or any agency 
thereof, before any agency uiK>n tiling a statement with the agency, that he Is 
member of the bar in g(KKl stiinding according to the law of any State, territory. 
Commonwealth, or possession of the United States or of the District of Columbia, 
and that he is not disbarretl or under suspension by any court; except that an 
agency may further require the filing of a power of attorney as a condition to 
the settlement of any controversy involving the payment of money. 

(b) That a person who is not an attorney at law should be permitted to appear 
for and represent other i>ersons, parties, or organizations, including tlie United 
States or any agency thereof, before any agency only where the agency finds that 
such representation is appropriate and desirable in the public interest, as well 
as in the interest of the parties to the agency proceedings, and is not otherwise 
precluded by law, and the agency provides therefor by general rtile; provided 
that authorization to represent others before an agency shall not authorize a 
person who is not an attorney at law to practice law. 

(c) That, except where otherwise provided by statute, the representation of 
parties in formal liearings required to l)e determlne<l on the record, which is sub- 
ject to judicial review, should be by an attorney at law, provided that any party 
who is an individual may represent himself. 

(d) That every person, party, or organization required or entitled to partici- 
pate in any matter before an administrative agency should have a statutory 
right to appear by or with iin attorney at law or, at his or its election, by or 
with another person qualified pursuant to 5(b) and 5(c) above. 

(e) That minimum standards of conduct should be established by statute 
governing all persons jx^rmltted by any agency to represent private or public per- 
sons, parties, or organization, including the United States and any agency thereof. 

(f) That an attorney at law who has the privilege of representation before 
before any Federal agency should be subject to disciplinary control by a Fed- 
eral Grievance Committee through proceedings in the U.S. district court of the 
Judicial district in which he princii>ally engages in the practice of law. 

(g) That a person who is not an attorney at law, but who is, nevertheless, 
permitted to engage in representation before an agency, shotild be subject to 
reasonable disciplinary control by the agency. 

Mr. DEALE. In addition, association policy on this subject has been 
spelled out in Icfrislative langtiage at title IV of II.R. 7092 (S. 600) 
now pendinjr before your Judiciai-y Committee. This bill, entitled, 
"Federal Administrative Practice Act of 1959," is sponsored by the 
as.sociation. 

So much for baclvp;round information and basic authority for my 
testimony today on H.R. 2157. I now offer comments on the bill 
itself. 

BASIC   IDEA   OF   LEGISLATIVE   STANDARDS 

The fundamental idea of having a Government Ethics Act or legis- 
lative standards of conduct for representatives in Federal agency pro- 
ceedings is sound. Tlie outworn cliche that you cannot legislate ethics 
does not mean that you should never proclaim them. Suitable decla- 
rations of principle give heart to the weak, add strength to the strong 
and clarify the confused. It will be a sad day if tlie Congress ever 
concludes that it does no good to discuss and declare principles of 
moral conduct. 

For the sake of making sure that everyone understands the scope 
of the ABA position; namely, that Congress should, by legislation, 
set up certain standards of conduct for representatives in Federal 
agency proceedings, it is noted here that the term "representative" 
means anyone acting in a representative capacity for another paxty. 
This means a Federal employee acting on behalf of the U.S. Govern- 
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ment as well as an attorney in private practice representing a private 
party. 

Mr. MCCTJLLOCH. Mr. Chairman, I would like to ask if this rather 
all-inclusive definition would also include a Federal official, legislative 
or otherwise? 

Mr. DEALE. Would you give me an example of what you have in 
mind? 

Mr. McCuLLOCH. Well, I think there are certain officials in the 
executive department where the term is well recognized, a cabinet 
member or an administrative assistant or a deputy clothed with rights, 
functions, duties and authority, without getting any more specific 
than tliat. 

And, of course, an elected official, such as a Member of the Congress 
or a duly delegated employee of the staff, but certainly the elected 
member. 

Mr. DEALE. Mr. McCulloch, to the extent that an individual, who- 
ever he might be, represents a participant in the proceedings, he would 
be a representative within tlie concept of this bill. We are talking 
about repre-sentatives of participants in the proceedings. 

Thus the attorney in the case representing the Government's in- 
terests in a particular proceeding before an agency would be within 
the scope of the bill. 

The idea is not to exclude the Government, the Federal employees 
from the bill, and apply it only to the private practitioners. It is to 
include both sides of the table. 

Mr. MCCULLOCH. IS your phrase broad enough to include every 
person who would make representations on behalf of an interested 
party? 

Mr. DEALE. Any person who represents an interested party in the 
proceeding would be covered by the bill. 

Mr. McCui>Locn. I don't like to belabor this. I just don't know 
yet what you mean by one who represents a person in a proceeding. 

To be specific, if someone calls a Member of Congress and says, 
"We have made an application for a certificate" or some such au- 
thority. "We would be glad if you could call the agency and say 
that we are people of repute and character and so on." Would that 
be making a representation within the teims of the bill wliich you 
have helped to draft, and about which you are now testifying ? 

Mr. DEALE. NO. In other words, if I undei-stand the example that 
you give, a company has a proceeding before one of the Commissions 
and ne asks the Congressman, he asks his Congressman to inquire 
about the status of the case, or some such thing. 

Query: Whether or not the CongressmaUj when he acts on behalf 
of this individual, is a representative within the scope of tliis bill. 
I think not. 

The CHAIRMAX. A Congressman under those circumstances would 
not be? 

Mr. DEALE. He is not a representative of the participant in the 
Ijroceedings; that is correct. 

How the idea of legislative standards of conduct might extend 
beyond representatives in agency proceedings to other personnel raises 
a question to wJiich the association has not yet given definite consid- 
eration.    Being a professional group concerned with representation 
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as the primary occupation of its members, the association has focused 
its attention on standards of conduct for representatives. 

The CHAIRMAN. The person who intercedes may not under your 
definition be a representative, meaning anyone acting in a representa- 
tive capacity for anotlier party; lie may be a friend of the applicant 
before the independent body or the executive agency. 

Mr. DEALE. That is right. 
The CHAIRMAN. And ne may have ^-eat potency and power. Why 

shouldn't the bar association interest itself and give us an opinion as 
to what shall govern the conduct of such a third party ? 

He may have more potency than the litigant himself. 
Mr. DEALE. I think it would be well, Mr. Chairman, if the ex parte 

communication legislation which Mr. Beelar has outlined, and this 
Eroposal with respect to representation, be considei"ed together. To 

B sure, the bill which we are presently discussing does not cover 
everybody who possibly can get mvolved into an agency proceeding. 

What we are doing is directing our attention to the problem as 
it affects formal representatives. 

Now, with respect to these third parties which you are talking about 
or suggesting, Mr. Chairman, such as friends and so forth who are 
really not, let us say, formally involved in the proceedings as a repre- 
sentative, it seems to me that we get at those at least to some extent, 
perhaps to a very great extent, via the route of barring ex parte com- 
munications both on the side of the agency members and on the side 
of the individuals. 

The CHAIRMAN. Tret's take that phase of it. "\Yliat would you do 
in the case before, say, the Civil Aeronautics Board ? 

An airline operated by a foreign government seeks to have land- 
ing privileges where they can also pick up and land passengers in a 
city in the United States, and there is a proceeding before the CAB 
for that purpose. The particular foreign government involved im- 
portunes the State Department. The State Department intervenes 
m the proceeding and says, "You should grant that. We are anxious 
to please this foreign government. Our policy is to please this gov- 
ernment, and therefore we feel you should grant this application." 

What is the situation there ? 
Mr. DEALE. To the extent that the CAB matters or any adminis- 

trative agency matters should be decided on the record, and that is 
the concept of fairplay which Mr. Beelar has outlined, to the extent 
that an agency decision should be decided on the record, then the inter- 
vention of the State Department and the State Department's repre- 
sentations should be sjielled out on the record so that the adverse 
parties have an opportunity to know what they are up against, and 
nave an opportunity to refute, and so forth. 

The CHAIRMAN. In other words, you would have what the previous 
•witness spoke of as confrontation, so that the representative of the 
State De]>artment might be subject to questioning by somebody inter- 
ested in the proceeding? 

Mr. DEALE. It is the right of confrontation. That is correct, sir. 
Primarily it is the right of disclosure, so that the individual has the 
opportunity to meet the obiections or argument against him. 

The CHAIRMAN. GO aheaa. 
Jilr. DEALE. Very well. 
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MCTUALXTT OF SUBJECT KATTEU BET\VEEN H.H. 2157 AND ABA POLICT 

In one way or another sections 103, 104, 105, 106, and 107 of H.R. 
2157 cover subject embraced by ABA policy. As Mr. Beelar has al- 
ready discussed section 106, no further reference will be made to that 
section. 

SECTIONS 103 AND 104 OF H.R. 21.')7 AND ABA POLICT 

Sections 103 and 104 of H.E. 2157 find their counterpart in ABA 
policy at sections 404 and 412 of the "Federal Administrative Prac- 
tice Act," bill H.R. 7092. 

Under section 404 of the ABA sponsored bill, the mere fact alone 
that a representative is or has been employed by the United States 
would not cause his representation in any Federal agency proceeding 
to be unlawful or improper and would not cause such representation 
to suffer any civil, criminal, or other penalty by reason thei-eof. This 
principle rejects the concept of requiring some arbitrary waiting 
period before a former Government employee may act in a representa- 
tive capacity in connection with a matter before his former agency. 

To this extent, the position of the American Bar Association differs 
from the proposal set forth at section 104 of H.R. 2157. 

The CHAIRMAN. Does that mean that a person, a lawyer, say, who 
has represented the Government in a particular agency and has han- 
dled certain matters against Corporation A in that agency, can go 
out and then be employed by Corporation A immediately after his 
resignation from the independent agency employment? 

Mr. DEALE. He may not represent Corporation A in any proceed- 
ing of an agency on matters which he previously' handled or gained 
knowledge thereof in his official capacity while an employee of the 
agency. 

Take for example: A lawyer in a Commission resigns from the 
Commission and goes to work for X law firm. While the lawyer 
was in the Commission, he handled certain cases. He could not work 
for X law firm before that agency with respect to those ca.ses. That 
is clear, and that part is covered in another section of our bill, Mr. 
Chairman. 

So far as this is concerned, this says that our lawyer could practice 
before the agency immediately upon departure from the agency, so 
long as he isn't involved in matters which he handled in the agency. 
But the mere fact that he left the agency does not prohibit him from 
practicing before the agency.   That is the sense of this thing. 

The CHAIRMAN. What you are doing in effect is to nullity the 
2-year prohibition that we have ? 

'Mr. DEALE. That is correct, sir, that is part of the picture. 
The CHAIRMAN. And we have granted nim exemption from that 

2-year prohibition in this very committee. 
Mr. DEALE. Yes. 
The CHAIRMAN. GO ahead. 
Mr. DEALE. Section 412 of the ABA bill would further implement 

the association's position by repealing the existing provisions of law 
at title 5, United States Code, section 99, and title 18, United States 
Code, section 284. 

And I think, as Mr. Maletz correctly noted, and I am departing 
from statement here, there is a gap, that is to the extent that there 
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would be no criminal sanction for a true conflict-of-interest situa- 
tion, if this title 18, United States Code, section 284 were repealed. I 
tliink that is made very clear in part HI of the staff report on page 17. 

The CHAIRMAN. Mr. Harkins? 
Mr. HARKINS. One question on this postemployment bar. Do you 

see any problem at all in the fact that the former employee of a Gov- 
ernment agency will, under your proposal, be pennitted to practice 
before 2 years are up ? 

For example, in an agency like the Antitrust Division or the Fed- 
eral Trade Commission or the Civil Aeronautics Board, would not 
the Chairman of the agency or the head of the division, if lie comes 
back before 2 years are up, or before some time period is up, have a 
Erestige as the head of the agency which would be of considerable 

snefit to a client that he may nave at the time he returns? 
Mr. DEALE. Well, sir, to the extent that he has teclmical knowledge, 

knowledge of his skills in antitrust matters or tax matters or what 
have you, that naturally is an advantage which the client would have. 

It would be an advantage which the client would get if he retained 
somebody else who also knew the field of antitrust or taxation or 
whatever the case might be. 

Mr. HARKINS. Yes, but I am not speaking of the expertise, or the 
know-how. I am speaking of tlie fact that he was the administrator 
there. 

The personnel he is dealing with would be people who perhaps owe 
their promotions to him or people who he had moved into particular 
positions wliile he was there, and so on. Do you see any kind of a 
problem in that situation ? 

Mr. DK-VIJC. Well, I am sure that one can say fabricate a kind of a 
problem and be suspicious about the thing. 

But if the Grovemment employees are well appointed in the first 
place—this is most important as the chairman has already not«d— 
I don't think that is a problem which would justify an arbitrary 
waiting period of a 2-year limitation. I would say that tliat is the 
position. 

Mr. HJVRKINS. In your experience have you ever run across any 
situations where this problem may have been presented? 

Mr. DEALE. Well, you know sometimes it has reverse action. I 
think that sometimes, Mr. Counsel, we are talking about a doubl©- 
edged sword here in a way. 

The former Government employee is not necessarily the most ac- 
cepted individual in his agency after he leaves the agency. 

Mr. HARKINS. But then you can have reverse English on that, on 
coming back often he is quite an influential person m the agency. 

Mr. DFIALE. As I say, the pi*oof of the matter is what I would be 
looking for here. I would be more concerned with what actually is 
the case than try to develop a standard of conduct on what might 
possibly be so. 

Mr. HARKINS. In other words, you see no sufficient danger that in 
any circumstance should there be bar simply because the person was 
a former employee ? 

Mr. RoDiNO. Mr. Chairman ? 
Mr. HARKINS. DO you have an answer? 

B828B—«0 22 
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Mr. DEALE. There are always difficulties as long as we are dealmg 
with human beings with human frailties. 

But as I say, I don't feel that there is justification for reqviiring a 
2-year bar on the possibility tliat there might be undue pereonal in- 
fluence on the part of a former employee. 

Mr. HARKINS. Thank you. 
The CHAIRMAN. Mr. Eodino ? 
Mr. RoDiNO. Mr. Deale, vou said that in your bill you reject the 

concept of an arbitrary waiting period before a former Government 
employee may be able to represent certain employers in some mat- 
ter before the Government. 

Mr. DEALE. That is coiTect, sir. 
Mr. RoDiNO. Or Government agency. 
Mr. DEALE. Tliis excludes of coui-se when there is a conflict of 

interest. 
Mr. RoDiNO. Yes. I assume you do agi-ee, however, that where 

there is a conflict of interest, as where he has handled previous nego- 
tions of a nature that is directly in conflict with what he is going to be 
engaging himself in behalf of his present employer, he is going to be 
precluded ? 

Mr. DEALE. He is barred forever then. 
Mr. RoDiNO. Let us assume that he is a member of a law firm. 

What happens in that situation, with relation to tlie 2-year wait- 
ing period and with relation to that particular bar? Could another 
member of the law firm according to your concept then liandle the 
matter? 

Mr. DEALE. Another member in the law firm ? 
Mr. RoDiNO. Yes, where he was originally directly involved in the 

negotiation. 
Mr. DEALE. Yes, I understand your question—I understand what 

you meun. This is a good pixjblem, Mr. Eodino. We are not deal- 
ing in a black and wliite ai"eas unfortunately. 

Mr. RoDiNO. No. 
Mr. DEALE. Well it is clear that the individual would be barred 

from participation in any manner, shape or foi-m. 
Mr. RoDiNO. Yes. 
Mr. DEALE. That is clear. 
Mr. RoDiNO. That is right. 
Mr. DEALE. On the other side, the law firm itself, it is not clear that 

the law firm itself, that is the other people in the firm, would be 
barred.   The bar would be on the individual. 

Mr. RoDiNO. Your bill does not in any wise touch this problem, 
does it? 

Mr. DEALE. It is silent on the particular case which you raise with 
respect to a law firm, although it is clear with respect to the individual. 

It would seem in your example that assisting in the representation 
or helping somebody else in the firm would be unconscionable, and I 
would guess that the firm itself if it moved into the kind of situation 
suggested by you, might well be called upon for an accounting by the 
agency concerned. 

To go on with this in any event, apropos to the association's rejec- 
tion of the waiting period concept the following observations are 
offered: The talents and know-how of former Government employees 
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and retired military officers make up a tremendous national resource 
of able pereonnel. Full utilization of this resource should be en- 
couraged for the sake of our country's welfare and its national 
security. Hobbling the utilization of this great national resource 
on a wholly arbitrary basis is an undesirable, unfair method for strik- 
ing at an admittedly objectionable practice of dealing with the Gov- 
ernment on a purely personal influence basis. 

There is a further point deserving of mention. Has the case of 
wrongdoing of former Government employees over the years really 
been made out ? What is the evidence of wrongdoing—and I under- 
score the term wrongdoing—to support the proposition that former 
loyal servants of our Government shoukl be baiTed from certain 
normal livelihood opportunities for 2 yeare in order to safeguard the 
morality of Government transactions? What a terrible discrimina- 
tory stigma to place or leave upon public servants at the end of their 
tour of duty if the justifying reasons amount to nothing more than an 
archaic legacy, suspicion, immature fear and a few isolated instances 
of bad conduct. 

The CHAIRMAN. On that, wouldn't you say the title 18, section 284, 
which has 2-year provision, has had a deten-ent effect and probably 
has prevented some wrongdoing? 

If you take that section out, might you not have a different story? 
Section 284, as you know, prohibits former officers and emjployees 
within 2 years after the termination of their employment by the U.S. 
Government from prosecuting, or from acting as counsel, attorney, 
or agent for prosecuting any claim against the United States involv- 
ing any subject matter directly connected with which such person 
was employed or performed duty. 

Mr. DEALE. Mr. Chairman, that law is quite limited in its scope, 
and so I think it would be fair to question whether it has really been 
much of a deterrent, because it is hmited to money claims, that is, at 
least by court interpretations. 

Now our feeling is that actually it should be expanded in some 
ways, that is the prohibition should be expanded in scope to include 
other things then mere money claims, ana with respect to the 2-year 
period, when there is conflict of intei^ests, the ban ought to be forever. 
There should not be any time limit. 

So I think that the usefulness of this law, at least as it has been 
on the books, well, it might be questioned as to just how useful it is, 
because of its very limited scoi^e. 

The CHAIRMAN. There have l)een ca.ses mider it. I am quoting 
now from the staff report issued on March 1, 1958, on the subject, 
page 36: 

That question had to be decided in the recent case of Shaic v. United State* 
(344 F. 2d !>30 (9th Cir. 1957)). In afflnnlng a conviction for violation of sec- 
tion 284, the Court of Apiieals for the Ninth Circuit held that the subject mat- 
ter of a lawsuit against the United States, which arose out of injuries sus- 
tained in an accident on a Government-owned railroad and In which the de- 
fendant RpiK>ared as attorney for the injured iMirt.v, was "directly connected 
with" the defendant's eniployment at the time of the accident, less than 2 years 
prior to institution of the suit, as assistant chief dispatcher of the railroad. 
The court also rejected the contention tliat section 284, which was enacted 
before the Federal Tort Claims Act, does not contemplate negligence suits as 
"claims." 
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I think this section was interpreted also in the Bergson case, with 
which you are probably familiar. 

Mr. DEALE. Yes, sir. 
The CHAIRMAX. You may proceed. 
Mr. DR\LE. Thank you, sir. Just to go on a little further on the 

same point. Lest objection to the arbitrary requirement of a 2-year 
waiting period is mistaken for softness towartl true conflict of in- 
terest situations, it is noted that mider section 404 of H.R. 7092 it 
would be improper conduct for anyone after having been an em- 
ployee of the United States to represent any participant in an agency 
adjudicatory proceeding or in the Judicial review of enforcement 
tliereof if he personally or in his official capacity as such employee 
learned any facts or to<jk any action concerning such proceeding, re- 
view or enforcement, or if such representation would otherwise in- 
volve improfessional conduct. There would be no time limit on the ban 
against this sort of representation.   It would be forever. 

The CHAIKMAN. In other words, your position is that the 2-year 
prohibition is arbitrai-y and may be unfair, in that you feel that tlie 
gist of the matter is changing masters, changing sides rather than 
the time element. 

Mr. DEALE. That is right. 
The CHAIRMAN. In other words, even the day after he leaves the 

Government, he may be privileged to take a case before the agency in 
which he was employed, but not on a matter on which he took Govern- 
ment action. 

Mr. DEALE. That is correct, Mr. Chairman. To the extent that it 
embraces representatives, section 103 of H.R. 2157 parallels the corre- 
sponding ABA provision at section 404 of H.R. 7092. There is har- 
mony in the idea of prohibiting for all times anyone from represent- 
ing a party other than the Government in a situation where he had in 
effect represented the Government or gained knowledge thereof as a 
result of his Government employment. 

With respect to the language of the two parallel provisions, it is 
submitted that the more restrictive reference in the ABA sponsored 
bill is preferable to the very broad language in H.R. 2157. The phrase 
in the latter bill a subject matter concerning which he had any official 
responsibility" covers too much territory. 

Tliere is a further part of the conflict of interest portion of the ABA 
sponsored bill H.R. <092 wliich bears noting even though there is no 
corresponding provision in H.R. 2157. Under section 404 of the 
former bill it would be improper conduct, with onlj' limited exception, 
for a Federal employee to represent anybody other than his own em- 
ployer before a Federal agency or court. The limited exceptions to 
this rule would permit an attorney reasonable time to wind up his 
practice after entering the Goverimient service and would also permit 
him to engage in family legal matters. An attorney specifically em- 
ployed by the Government on a temporary, ad hoc basis would be out- 
side the scope of this provision except that he could not later on repre- 
sent another in a matter in which he was involved for the Government. 

SBCTnON   105   OF H.K. 2167  AND ABA POLICY 

We move along now to the definitions of improper conduct as pro- 
vided in H.R. 2157 and H.R. 7092. 
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The coverage of the definitions in the two bills is different. With 
respect to H.K. 2157, Mr. Beelar lias already obsei-ved that the use of 
the term "'the executive branch of the Government" might possibly be 
construed to exclude the independent agencies from the application of 
the proposed Code of Ethics. The American Bar Association feels 
strongly that statutory standai'ds of conduct for repi-esentatives in 
any Federal agency proceeding are in order. 

Under section 105(a)(1) and (3) of H.R. 2157, it woiild be hn- 
proper conduct for any person to give, directly or indirectly, any 
gift, favor or service to or to become unduly involved, through fre- 
quent or expensive social engagements, with any officer or employee 
of the executive branch of the Government who transacts business 
with him on behalf of the United States, or whose performance of 
official duty may substantially affect his interest. 

The corresponding provision at section 403(d) of the ABA spon- 
sored bill provides uiat it shall be improper conduct for any repre- 
sentative to attempt to sway the judgment of any agency or of any 
employe«e or representative or official or presiding officer of any 
agency by the use of threats, false accusations or duress, by the offer 
or any special inducement or promise of advantage, or hy the bestow- 
ing of any gift or favor or other thing of value. The improprieties 
<»vered in the ABA sponsored bill are more specifically and exten- 
sively enumerated and at the same time are tied into the cardinal 
feature of improper conduct, namely, the attempt to sway judgment. 
On this latter point, H.R. 2157 is silent. 

With respect to the remainder of the definition of improper con- 
duct at section 105 of H.R. 2157, the association has no formal posi- 
tion on the subject matter of section 105(a) (2) and section 105(b), 
and its views on section 105(c) are reflected in earlier observations 
about sections 103 and 104 on which section 105(c) is based. 

As a closing comment on the subject of standards of conduct for 
representatives in any agency proceeding, reference is made to addi- 
tional considerations proposed by the American Bar Association. 
Under section 403 of H.R. 7092, it would also be improper conduct 
for any representative to solicit representation, advertise his attain- 
ments or services, have ex parte commimications concerning the merits 
or disposition of any contested adjudicatory proceeding, engage in 
improper or indecorus conduct in the presence of a presiding officer 
in any agency proceeding, commit any act contraiy to nonesty, justice, 
or good morals in the course of representation, fail to account for 
money, and willfully promote the overthrow of government by force 
or violence. 

Furthermore, representatives in agency proceexiings who are attor- 
neys would be subject to special canons of ethics to be prescribed by 
the U.S. Court of Appeals for the District of Columbia. And non- 
la'vvyer representatives would be subject to special standards of con- 
duct which any agency may prescribe for their representation before 
it. 

SECTION" 107 AND ABA POUCT 

Coming to the subject of enforcement of the proposed code of 
ethics, we give attention to section 107 of H.R. 2157. So far as the 
provisions there affect representatives in agency proceedings, they 
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vary from the American Bar Association proposal in the following 
ways: 

1. It is the association's policy, as pi-ovided for in section 408 of 
H.K. 7092, tliat disbannent of attorneys from repi-esenting otliere 
in agency proceedings should ultimately rest with a court of law only 
and not with any executive or administrative (^cial. 

The CHAIRMAN. Apparently you dou"t agree in tliat respecj. witli 
the recommendations of the Association of the Bai" of the City of 
New York. 

Mr. DEALE. I see. 
The CHAIRMAN. The Association of the Bar of the City of New 

York in a bill which it endoi-ses, namely, H.K. 10575, has the following 
to say: 

Administrative enforcement as to former <Joremment employees and others— 
this is on page 32 of that bill— 
One. remetlies and civil penalties: 

The head of an agency, upon finding that any former employee of such agency 
or any other person has violated any provision of tliis act nuiy, in addition to 
other powers as the head of such agency may have, bar or impose rea.sonable 
conditions— 
and so forth. 

Mr. DEALE. Mr. Chairman, we have not had an opportunity to study 
the City of New York Bar Association's bill, but we certainly woulS 
not agree with the proposition that an agency official be empowered to 
bar an attorney from practice. 

The CHAIRMAN. It only bars from the agency. 
"   Mr. DEALE. I mean from the agency. 

The CHAIRMAN. From the agency. 
Mr. DEALE. That is right. 
The CHAIRMAN. And you say on page 10 of your statement^—I am 

anticipating—in the fourth paragraph: 
There should be no delegation of power to the executive branch to disbar 

lawyers from agency practice. 
Mr. DEALE. That is correct. 
The CHAIRMAN. That is directly opposite to what the Association 

of the Bar of the City of New York says. 
Mr. DEALE. This is our position, Mr. Chairman. 
Mr. HoLTZMAN. Mr. Chairman, may I ask a question ? 
The CHAIRMAN. Yes. 
Mr. HoLTZMAN. Mr. Deale, suppose there is an instance of direct 

conflict Would your recommendation No. 1 be the same; namely, 
that the head of an agency should not be iiermitted to bar an attorney 
from practice before it ? 

Mr. DEALE. There would be a procedure to him to handle the situa^ 
tion. But our position is that the ultimate decision and authority 
should not be from within the agency itself. 

Mr. HOLTZMAN. HOW would he know then until there was some de- 
termination whether he had a right to go there in the first place? 
Would he ignore the agency head's mandate or direction ? 

Mr. DEALE. I think, sir, we are probably getting into the mechanics 
of the thing. 
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Mr. HoLTZMAN. I want to talk about the pliilosophy of the thing, 
which is more important. 

Mr. DEALE. All right. It certainly would not be our idea to allow 
the agency head to have the final say-so on disbarment on account of 
some conflict-of-interest question.   I stress the word "final" here. 

As I understand it you are raising the question of what can the 
agency head do ? 

Mr. HoLTZMAN. If your recommendation is followed. 
Mr. DEALE. I suggest that he would have opportunities of taking 

care of the situation without himself disbairing the man. He could, 
for example, postpone the proceedings and tell the individual: "There 
is a matter of conflict of interest here that I am going to raise with 
the Office of Federal Administrative Practice. It is with respect to 
your eligibility to continue in this case. Now I am not dislmrring 
you from the proceedings here, but I am continuing the proceedings 
until this matter is cleared." 

I see no problem there. 
Mr. HoLTZMAN. But suppose you have a matter that requires atten- 

tion now. Who is going to determine under your recommendation 
No. 1 as to whether or not this lawyer has the right to go in before 
that agency, assuming there is a direct conflict of interest ? 

Mr. DEALE. For example, the agency would certainly advise a 
lawyer of its position, that is, in this particular matter, and indicate 
to Uie lawyer that it believes there is a conflict of interest hei-e, and 
that it is raising the matter with the grievance committee or with 
the Office of Federal Administrative Practice, which are in a sense 
the enforcement agencies of this ethical standards program. 

Now, the lawyer, you know, might disagree with the agency and 
say, "Look, you don t know what you are talking about." 

iVIr. HoLTZMAN. That is the very thing I am fearful of. 
Mr. DEALE. That is right. 
Mr. HoLTZMAN. I don't want to leave the lawyer in the position 

where he has to worry about an ultimate determination. 
Mr. DEALE. That is right. 
Mr. HoLTZMAN. By some judicial or quasi-judicial tribunal. How 

does that leave the lawyer? 
Mr. DEALE. If it is a disputed matter, it shouldn't be decided finally 

by the agency on the question of the representation of an individual. 
Mr. HoLTZMAN. Even in the instance of a direct conflict ? 
Mr. DEALE. I think you are begging the question there. If we as- 

sume that it is a direct conflict  
Mr. HoLTZMAN. Let me give you a specific situation. 
Mr. DEALE. All right. 
Mr. HoLTZMAN. A, a lawyer, was with the Department of Justice, 

and let's make it as poignant and as vivid as we can. He worked on an 
antitrust matter in which the Government was interested against the 
Jones Electrical Works. 

Then he goes out and represents or wants to represent the Jones 
Electrical Works before some agency of the Government. What does 
he do? 

Does he follow the mandate of the agency head saying, "No, you are 
barred because you have a direct conflict of mterest" ? 
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Does he go in for a declaratory judgment establishing his position? 
Does he accept the fee ?  Does he reject tlie retainer ? 
And how does this leave the lawyer? This is what I am most in- 

terested in. 
Mr. D&VLE. I would like to defer to Mr. Beelar for the moment on 

this one. 
Mr. BEELAR. Under our bill, a question of that kind which was not 

resolved between the agency and the lawyer who is handling a matter 
before the agency could go to the independent office which this bill 
would set up, which would have charge of administering these matters. 

And if it is not resolved at that level, it seems to me if there is a dis- 
pute beyond that, that we would liave it decided by a court,. 

We believe a court under the rules which we would provide, which 
this bill would require the circuit court of this district to establish, 
which would have application throughout tlie country, we believe that 
there would be provision in those rules to handle this type of matter 
and handle it promptly. 

Basically our feeling is that the right to practice law is obtained 
from the courts, and the right to take this license away should be de- 
termined by the courts. 

Mr. HoLTZMAN. Oh, well, now, nobody is seeking to disbar him 
from practicing law, but simply seeking to prevent him from repre- 
senting an individual on a particular matter because of a conflict of 
int«i"est, the very thing we are trying to come up with an answer to. 

There is a vast difference between disbarring a man or charging him 
some disciplinary proceedings and saying to him, "In this instance 
you have a direct conflict, and you cannot practice." 

Isn't there a vast difference ? 
Mr. BEELAR. Yes, there is. Of course, within the association there 

is machinery for ruling on questions of conflict of interest, I mean 
the American Bar As.sociation Committee on Ethics will give rulings 
promptly on a specific situation. 

I tiiink if a lawyer had a ruling against him  
Mr. HoLTZMAN. Would that control the final determination? 
Mr. BEELAR. NO, but I would think a lawyer that had a ruling 

against him would be a little cautious about putting his riglits in 
jeopardy by going ahead with it. 

Mr. HoLTZMAN. I wouldn't want to be that lawyer, I will tell you 
that, under this situation. 

I would much rather know whether I have the right to represent 
that individual before that agency, or I would want to give the agency 
head the right to say, "Mister, you have a direct conflict-of-interest 
here.    Do not take this case." 

And I think the lawyer would be well advised to take heed of it. 
Mr. BEELAR. Yes, we agree. But we want the final authority to 

be determined in the court, if there is a dispute. 
The CiiAiHMAN. You see, there is another factor here. I tliink you 

are very sympathetic to the idea, and I am too. and I am quite sure 
the members of the committee are, to set up a real true quasi-judicial 
agency to make out of these agencies something in the nature of a 
court to dignify their standing and the standing of the presiding 
chairman of these agencies. 
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Now, if you are making them sort of a quasi-judicial body, shouldn't 
they be clothed with the power that a judge usually has with ref- 
erence to tliose who appear before him, and in the sense that you 
give them the power to invoke sanctions against the lawyer or the 
representative of the party that is interested in the proceeding, you 
do support that quasi-judicial function of tliis quasi-judicial body. 

Isn't there something to that ? 
Mr. DEALLE. There is quite a bit of merit to that, Mr. Chairman. 

The details of the concept here have probably not been filled in as well 
as they should have been. 

The CiiAiKMAN. In a certain sense, you deprive the agency of its 
right to control its rules of practice ? 

Mr. BEELAK. May I i*espond ? I think this is one area—an agency 
can certainly maintain order of a proceeding, and it has quite a bit 
of rulemaking authority with regard to practice and procedure. 

But when we get into citing a lawyer for contempt, I don't believe 
they have that authority.    I think this is a judicial f miction. 

The CHAIRMAN. It isn't a question of citing him for contempt. 
It is a que.stion of whether or not you should grant the agency tne 
right to say to a lawyer, "We feel that because of your misconduct, 
you shouldn't represent this individual." 

Mr. HoLTZMAN. Because of your previous employment? 
The CH^URMAN. Stand aside; that is all. 
Mr. BEEIJAR. I think our bill does provide for temporary 

suspension. 
Mr. DEALE. That is right. 
Mr. BEELAR. In particular situations in the agency, and of course 

we also have a proposal to actually make some of these agencies 
into courts, such as we have a Federal Trade Court bill, a National 
Labor Relations Court bill, and we would put the Tax Court into 
the Judiciary. 

And to that extent we would convert these proceedings to those 
which are more judicial in character, in whicli case those courts would 
have authority to disbar, censure or hold in contempt. 

Mr. HoLTZMAN. Mr. Chairman. 
The CHAIRMAN. Excuse me. 
Then I don't understand your declaration on page 10—^I am 

anticipating your reading—No. 4: 
There should be no delegation of power to the executive branch to disbar 

lawyers from agency practice. 

Mr. DEALE. In Mr. Beelar's expression, he assumed that the Ameri- 
can Bar proposals, that some parts of these agencies would be made 
into courts, and to the extent that they would be made into courts, 
of course, this would have no application. 

But going back to this other point, Mr. Holtzman, that you raised, 
I would suggest this: That perhaps thei'e isn't quite as much con- 
flict as would appear here on the surface. The fundamental proposi- 
tion that we are putting forth is that the ultimate authority with 
respect to the disbarment matters be in a court. Now, that is the 
ultimate authority.   We are talking about ultimate. 

Mr. HOLTZMAN. Are you talking disbarment, final disbarment? 
Mr. DEALE. From an agency. 
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Mr. HoLTZMAN. Or in a particular instance? 
Mr. DEALE. NO. Our consideration here was disbarment across the 

board, because if a lawyer is disbarred under our proposal generally 
from one agency, he is disbarred from all. 

But on a temporary l)asis to meet an ad hoc kind of situation, and 
this is where I think tliere can be a meeting here of the minds, this 
conflict of views is more apparent than real. It is not our concept 
that the agency should be striped of all disciplinary cx>ntrol over 
representatives before it, includmg lawyers. 

Our uncompromising emphasis on the proposition that disbarment 
of lawyers should be handled by courts has perhaps resulted in some 
misunderstanding. We do not mean to say that agencies should have 
no disciplinary control over representatives before it, whether lawyers 
or otherwise. 

Mr. HoLTzMAN. Isn't it your understanding, Mr. Deale, that ulti- 
riiate disbarment of a lawyer would necessarily have to be handled by 
a court? 

Mr. DEALE. We want to make sure that that is so, and we do not 
want disbarment of a lawyer from agency practice handled by an 
agency. 

Now, you are raising a specific question, a specific instance. The 
agency isn't attempting to disbar the lawyer forever or isn't attempt- 
ing to suspend his right of practice before that agency, say for a 
year, or something like that.   That is not your question. 

You are saying, can the agency handle this immediate situation in 
some mannerj shape, or form? This is probably a detail which we 
haven't filled in as well as we should have. 

Mr. HoLTZMAK. Would you agree that philosophically the agency 
head should have the right to say, "As of now we feel there has been 
a direct conflict, and therefore we strongly suggest to you that you 
not represent the client in this instance" ? 

And then let the final determination take place? 
Mr. DEALE. Sure, that is all right. 
The CHAIRMAN. YOU may proceed. 
Mr. DEALE. Thank you. 
The CHAIRMAN. We have two other witnesses, and we would like to 

conclude this morning. 
Mr. DEALE. Mr. Chairman, I will continue at the top of page 9 of 

my prepared statement. 
2. It is the association's position that an attorney once admitted to 

practice before the agencies should not require any further certifica- 
tion such as might be required by section 107 (a) (3). 

On the other hand, the association is in accord with the proposal 
that individual agencies be allowed to discipline nonlawyer repre- 
sentatives for improper conduct so long as any order to revoke or 
suspend the privilege of representation to a nonlawyer be subject to 
judical review in a trial of facts and of law de novo. 

By and large under the association's sponsored legislation the neces- 
sary administrative activity for assuring proper qualifications of 
representatives in agency proceedings would be one of several im- 
portant across-the-board duties of a proposed new independent Office 
of Federal Administrative Practice aescribed in title I of H.R. 7092. 
The Office would supervise and direct administration of admission 
to and control of practice before Federal agencies. 
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' CONCLUSION 

In summary, the American Bar Association recommends the follow- 
ing points for your subcommittee's consideration: 

1. The basic idea of statutory standards of conduct for representa- 
tion in Federal agency proceedings is sound, and in defining offenses 
and their corresponding sanctions, the standards should be as specific 
as practical. 

2. In areas where improper conduct cannot be defined in specific 
terms and where administrative descretion must come into play to 
determine what is and is not ethical, the agency exercising such discre- 
tion should be an independent office apart from any individual regu- 
latory agency or executive office or department. 

3. To the extent that standards of conduct for representation are 
embraced in your subcommittee's consideration of the overall conflict- 
of-interests problem, the approach set forth in H.R. 7092 is strongly 
advocated. 

4. There should be no delegation of power to the executive branch 
to disbar lawyers from agency practice. 

5. "While any arbitrary requirement of a waiting period for a former 
government employe-e to deal with his former agency is opposed, an 
absolute ban with no time limit is supported with respect to a foiiner 
Government employee's involvement in any true conflict of interest 
situation. 

Mr. Chairman, on behalf of the American Bar Association, I thank 
you for this opportunity to present its views on very important mat- 
ters which your subcommittee is considering. 

The CHAIRMAN. Are there any questions ? 
Thank you very much, sir. We are appreciative of the statement of 

the three gentlemen representing the American Bar Association, 
Messrs. Beelar, Deale and Rae. 

Mr. BEELAR. Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you, sir. 
Mr. HOLTZMAN. I might say, Mr. Chairman, I am glad I paid my 

dues.  I see the boys are on the job. 
Mr. BEELAR. Mr. Chairman, may I give Mr. Maletz a one-page legis- 

lative bibliography that he may or may not have ? 
The CHAIRMAN. Yes. The record will be held open for any changes 

or additions that you may want to make. 
(The prepared statement submitted by Mr. Deale and the bibliog- 

raphy submitted by Mr. Beelar appear at pp. 353, 357.) 
The CHAIRMAN. Our next witness is Mr. Percy H. Russell, of the 

District of Columbia Bar Association. 
Mr. RusseU. 

STATEMENT OF PERCY H. RUSSELL, DISTRICT OF COLUMBIA BAR 
ASSOaATION 

Mr. RUSSELL. Mr. Chairman and members of the committee, it is 
my intention to be brief this morning. 

I would like to say first that Mr. Frederick A. Ballard, the presi- 
dent of the Bar Association of tlie District of Columbia, is here this 
morning and is seated beliind me in the first row. 



342 FEDERAL  CONFLICT  OF  INTEREST  LEGISLATION 

I appear as the official representative of the Bar Association of the 
District of Cokunbia. I am presently the chairman of the associa- 
tion's Committee on Federal Administrative Practice Reorganization, 
insofar as the administrative law section is concerned. 

I was formerly the cliairman of the administrative law section of 
the District of Columbia Bar Association, and also former member 
of the House of Delegates of the American Bar Association. 

In essence, the District of Columbia Bar Association through its 
board of governors, takes the same position respecting the matters 
before us this morning that has been taken by the American Bar 
Association. 

Indeed, on May 4, 1956, the board of governors of the Bar Associa- 
tion of the District of Columbia approved resolutions identical to 
the resolutions which were passed by the American Bar Association 
and which have been incorporated as part of Mr. Deale's prepaid 
statement. 

I sliould say, to make clear the position of the local bar association, 
that I am authorized to speak and they have taken a position only on 
the legislation insofar as it pertains to representatives of parties, not 
the parties themselves or pei"sons otlier than representatives. 

I might say I have discussed with Mr. Beelar and Mr. Deale their 
statements, read their statements, and I have lieard the testimony this 
morning, and generally I believe that their views do portray the views 
of the Bar Association of the District of Columbia, with possibly two 
exceptions. 

There was a question asked regarding the situation where a lawyer 
had been employed by a particular agency, left the agency and then 
became the head partner m a law firm, and that law firm represented 
a party before the agency on a matter that was pending before the 
agency when this partner was there. 

I, of course, cannot express the official view of the bar as.sociation 
on that point, because it has not specifically been considered. I can 
only give you my personal view. 

In my personal view, that would be an improper act, and an ob- 
vious instance of conflict of interest, because the head partner of this 
law firm previously employed by the U.S. Government and now in 
Erivate practice is going to have his remuneration, his compensation, 

is pocketbook directly affected by the out-come of litigation, which 
is being handled by one of the law partners, concerning which this 
head partner has personal knowledge when employed by the 
Government. 

Therefore it seems to me that that type of case, whether handled 
directly by the head partner or not, presents obviously a conflict of 
interest.  Again, that is my personal view. 

Secondly, with respect to the questions that were asked on the dis- 
ciplining of members of the bar who practice before administrative 
agencies, I agree with the gentlemen wlio were here, Mr. Beelar and 
Mr. Deale, to the effect that it is better to have the disbarment, the 
ultimate disbarment of lawyers practicing before agencies or courts, 
determined ultimately by a court. 

I think it is desirable legislation to have machinery set up, call it 
a Federal grievance committee or anything that you desire, to pass 
upon the ultimate disbarment of lawyers, rather than have tiie agen- 
cies themselves determine such a fundamental question. 
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But you raised very interesting problems wliich relate to the actual 
processing of cases pending before the commission or commissions. 

Take, for example, a case of questionable conflict of interest in an 
adjudicatory proceeding. 

The lawyer who appears as the representative of a particular party 
in that proceeding under this cloud of questionable conflict of interest 
might nullify the entire proceeding before that egancy, if the agency 
did not have the right to say to him in that particular case; "Sir, we 
are an administrative body. We have the right to govern our own pro- 
ceedings, and we have the right not to have them nullified after the 
expenditure of time by persons appearing before us who we feel are 
involved in a direct conflict of interest." 

Therefore I would say, and again tliis is only my personal view, 
that if you are to establish these agencies as quasi-administrative 
bodies and to improve their dignity, they must have the power and 
the right to govern their own proceedings, and to the extent that that 
miglit require the prohibition of participation by a particular lawyer 
in a particular proceeding—or I would go further and say to the 
extent that it might requii-e the censure of a lawyer or suspension, 
from practice of a lawyer if his actions became so reprehensible from 
an overall standpoint that an agency must take that action to justify 
its own existence and dignity—then it is my pereonal opinion (!}&- 
cause the question has not been discussed by the bar association) that 
the agency should have the right to suspend a lawyer, either in a 
Particular proceeding, or, in the ultimate, perhaps from all practice 

afore the agency, if his actions are too reprehensible. 
But then the lawyer has the right oi protection by adjudication 

before a grievance committee, before the courts to determine whether 
or not the agency was correct. That is what I think the fundamental 
position of the bar is. 

We do not wish to have that absolute right of a lawyer to practice 
to have his livelihood taken away from him placed in the hands of 
an administrative agency.   Tliat is all that I have, sir. 

The CHAIRMAN. Thank you very much, sir. 
I note the presence of the President of the Bar Association of the 

District of Columbia, Mr. Fred Ballard. 
We welcome your pi-esence here. 
Mr. BALLARD. Thank you very much, Mr. Chairman. 
The CHAIRMAN. Our next and final witness this morning is Mr. 

Trowbridge vom Baur of the Federal Bar Association. 
Mr. vom Baur, the bells have rung and we may have to be on the 

floor.    It is almost 12 o'clock. 
I wonder if you could condense your statement without reading it 

all, and give us the gist of it, and then put the entire statement in the 
record. 

STATEMENT OF TROWBRIDGE VOM BATIR, REPRESENTING THE 
PEDERAL BAR ASSOCIATION; ACCOMPANIED BY GEORGE M. 
COBURN, GEORGE H. ALDRICH, AND LEE PICKARD, OP THE 
OFFICE OF THE GENERAL COUNSEL, NAVY DEPARTMENT 

Mr. VOM BAXJR. HOW many minutes would you caxe to have me take, 
Mr. Chairman ?   I will try to condense it. 
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The CHAIRMAN. Not very long, unless you want to come back to- 
morrow. 

Mr. voM BAUK. Could I submit my statement for the record ? 
The CHAIRMAN. YOU have a right to submit your statement for the 

record. 
Mr. voM BAUR. Could I have, say, 5 to 7 minutes ? 
The CHAIRMAN. Oh, yes; go ahead. 
Mr. voM BAUR. To try to state my views. I have got some assist- 

ants here whom I should like to have join me, Mr. Coburn, Mr. Aid- 
rich, and Mr. Pickard. 

I am here, Mr. Chairman, representing the Federal Bar Association. 
I am General Counsel for the Navy but do not appear here on behalf 
of the Navy. 

The CHAIRMAN. Let me ask you one question. I am a member of 
the Federal Bar Asssociation, and I think all the members sitting her© 
are members of the Federal Bar. 

Are you speaking for the Federal Bar Association, or for yourself? 
Mr. VOM BAUR. I am spejiking for the Federal Bar Association, with 

this qualification: I have been requested by the President, Whitney 
Gillilland, to appear here this morning. He was planning to be here 
himself, as Mr. Ballard was, but he is a member of tlie Civil Aero- 
nautics Board, and had a 3-hour hearing this moniing. 

He said he would be in toward the end of tlie hearing if he could 
come.   He has request«d me to appear and present this statement. 

I have cleared my statciment with him, but unfortunately the time 
element has been such that it has been impossible to clear the statement 
wliieh I am going to submit with all the membei-s of the association, or 

• witli the national council, because there has been no meeting. 
Tlie CHAIRMAN. May I ask this question, because on the first page 

you say: 
There has been Insufficient time in which to submit the statement to tlic asso- 

ciation. It cannot be considered as official. The views expressed, however, are 
widely held. 

How do you know they are widely held ? 
'    Mr. VOM BATTR. All I csm do is express an opinion, sir. 

The CHAIRMAN. I.see.    Thisisyour opinion, is it? 
Mr. VOM BAI:R. I may say this language is President Gillilland's 

language. He and I both believe that the views expressed in the 
statement are widely held in the Federal Bar Association. 

The CiiAiRsiAN. I haven't hexord about it. Have you heard about 
it, Mr. Holtzman ? 

Mr. HOLTZMAN. NO, I haven't. 
The CHAIRMAN. The two counsel haven't heard about it. 
Mr. VOM BAUR. About what, sir? 
Tlie CHAIRMAN. HOW did you spread this gospel among the mem- 

bers of the Federal Bar Association ?   How is it done ? 
Mr. VOM BAUR. It is not entirely a matter of spreading. It is a 

matter of receiving as well as of spreading. 
Mr. HOLTZMAN. Absorb might have been better. 
Mr. VOM BAUR. Yes, sir. This is a subject which is of very great 

concern to the Federal bar, because of the fact tJiat we are mostly 
Government lawyers.   Problems of conflict of interest affect us di- 
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rectly both while in the Government and after leaving the Govern- 
ment. 

The CHAIRMAN. I don't doubt that. I am just trying to get an 
opinion from you as to how official this statement is. 

Surely this subject matter is of keen interest to members of the 
Fedei-al bar, because we have members of the Feclenil bar who are on 
both sides of the fence. There are lawyers practicing before the 
Boards. There are lawyers in the Boards and there are commission- 
ers. There are representatives of the various agencies and depart- 
ments who are members of the Federal Bar Association. 

But on a matter as important as this, I had hoped that the Federal 
bar might have some symposium or some section that would give deep 
study to this matter, rather than individual members. We have your 
opinion here expressed, and we could probably get dozens and dozens 
and dozens of other opinions of individual members. That is why I 
asked the question, whether it is official. 

Mr. voM BATJR. I was trying to answer you, Mr. Chairman. I was 
chairman of the administrative law committee of the Federal Bar 
Association for 5 years, fi-om 1953 to 1958. 

The CHAIRMAN. All right. 
Mr. voM BACR. I was also chainnan of the committee on the status 

of the civilian government lawyer for 2 years, and during the course 
of these periods, I have pereonally, I guess, engaged in a gi*eat many 
discussions on this subject. 

We have also had symposia bearing on this subject. In fact, last 
September at the annual convention of the Federal bar, the subject 
came up at a symposiimi concerning i-etired military omcers, and I 
then made a pi-esentation. I have the statement which I presented 
at that time which I could submit to this committee, if necessary. 

As I say, I cannot pretend to speak with the absolute t^clmical 
official sanction of the Federal bar, and if you would prefer not to 
hear what I have to say, I should be very happy to pick up my marbles 
and go home. 

The CHAIRMAN. IS it possible that your statement might subse- 
quently be endoi-setl by the Federal Bar Association ? 

Mr. VOM BAUR. Yes, sir; it is. 
The CHAIRMAN. Would you be willing to have that done, sir? 
Mr. VOM BAUR. I should be veiy happy to try. 
The CHAIRMAN. YOU may proceed. 
Mr. VOM BAUR. Mr. Chairman, I will endeavor to summarize this 

and l)e vei-y brief in accordance with your wishes. I have several 
mjiior points. 

The Brst one is that, of coui-se, we need some statutes, and we already 
have some statutes on this subject, and these should proliibit such 
things as serving two masters, and such cmelly wrong things as bril)- 
ery and graft. 

The slioiild also prohibit changing sides, tliat is, working on one 
side of a csise while in the Government and later on the other side as a 
private citizen. 

The second point I would like to make is that most of these existing 
statutes on conflict of interest were passed around the time of the Civil 
War, and they were in large part addi-essed to conditions which no 
longer exist. 
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The revision and consolidation of these statutes is highly desirable, 
and I tliink a great deal of good work has been done in that direction 
in connection with the drafting of H.R. 2156. 

My third point, gentlemen, is that these criminal statutes have a 
limited potential. 

They nave only a limited usefulness, which is that they van pro- 
hibit conduct which I have endeavored to describe as conduct which 
is cruelly wrong, but I don't think it is possible for them to affirma- 
tively provide the factor of inspiration. 

The point I want to make is that we need something else besides 
these crraiinal statutes, I think, and that something else is what I have 
endeavored to describe in my statement as a high moral tradition of 
Government service which would rise above mere negative prohibi- 
tions in criminal law, but which would reach the human mind with 
high aspirations far and above the mere objective of avoiding crim- 
inal conduct. 

I think in this connection it should be recognized that in the last 
100 years we have gone a long way in this direction. The spoils sys- 
tem of the 19th century has now been replaced by a civil service 
systemj and the Hatch Act. 

I think merit has become the guiding standard for the work of 
Government officials, and I think also that honor has become the 
standard for the conduct of Government officials. 

Today, really, I think we have very, very few scandals involving 
this subject of conflict of interest. Each one that comes out is, of 
course, pitilessly exposed to the glare of the spotlight, but many of 
them, really all of them, are either borderline in chariictei or, if they 
are actual violations of law, they are really few and far between. 

As a result, I don't think there is any discernible area of wrong- 
doing today in the Government related to this subject, and no real 
factor of wrongful influence. 

In all fairness I do think that most Government officials are pa- 
triotic and hard working. Many of them at least are in love with 
their work and they are trying to do a good job. 

In this connection, Mr. Cliairmanj I have in my statement some 
material about the British Civil Service, which in all fairness I think 
is perhaps the best in the world, and which relies upon tradition as 
much as anything, and perhaps more than on criminal statutes. 

There are, of course, criminal statutes in England, but they are rela- 
tively few in number, and in the last 100 years or so sinc«, I think, 
1855 the British have developed a notable tradition in their civil 
service which consists of a demanding public opinion within the 
service, which is of such a high nature that misconduct or anything 
relating to conflict of interest simply is not tolerated. 

This is something for which I think we, in this country, should 
strive more strongly than we have so far.    Tradition is the most 
Eowerful factor, or one of the most powerful factors that we could 

ave. 
With this kind of a tradition in our own service, I think that we 

would reach the ultimate. 
Again I do feel that these criminal statutes, while necessary with 

regai-d to fundamentals, only have a limited usefulness, and that we 
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should try to perhaps recognize the liard work, tl>e patriotic motives, 
if 1 may say so, of tlie very gi-eat bulk of Government officials, and 
that we should recognize also that today there is a pretty good tradi- 
tion within the Federal Government. 

Tlae CHAIRMAN'. YOU say on page 10 you do not believe that a 
satisfactory- tradition of etliics in Government is likely to result from 
criminal sanctions. 

Yet we have had a long list of Government employees in higli posi- 
tions and low positions who sutfeivd criminal penalties, and I would 
say that the crmiinal sanctions in those easels were quite effective. 

jlr. voM BAUR. I agree with you, sir.    I may say the pressui-e  
The CHAIRMAN. They had a verj' deterrent effect in preventing 

people from suffering lapses from grace, and do the thing that these 
persons were convicted of. 

Mr. voM BAtat. I agree with you, sir, entirely. 
I may say tliat due to the pre&s of time and my own duties out of 

town, this statement was gotten up soniewliat hurriedly. I have in 
my draft of it here inserted the word "solely" in the phrase "is likely 
to result solely from criminal sanctions." 

In short, I certainly agi-ee that criminal sanctions are necessary. 
Tiiey have had a very strong prophylactic effect. 

AVhat I am trj'ing to say is that I don't think we ought to go too 
far with criminal sanctions into tliese Iwrderline areas such as be- 
coming unduly involved with social engagements. These are- things 
whicli I would leave to tradition and to agency rule, if necessary. 

The CHAIRSIAN. Of coui-se, your fii-st sentence on page 10 then 
must also be changed: 

We do not recommend the eunctnient of this biU to the extent that it would 
reenact the confllet-of-Interest statutes or jMirt of the criminal law. 

Mr. VOM BATJR. Yes; I have changed that on mine, and since you 
brought that up, Mr. Chairman, I would like to read what I have. 
This is the only page where there are any substantial changes. I 
have, beginning with the comment under H.R. 2156: 

I recognize a great deal of excellent work has gone Into the drafting of this 
bill H.R. 2156. However, I do not recommend its enactment to the extent It 
would reenact the conflict of interest statutes as part of the criminal law with- 
out adaptation to modern conditions, such as the need for recruiting WAB and 
^VOC ernpln.vees. recognition of pensions plans, et cetera. 

In sliort, I think that whatever revision is made should be brought 
uj) to date, and above all, the needs of recruiting able people, bringing 
them into the Goveniinent and keeping them tiiere, should be borne 
strongly in mind as well as these negative prohibitions. 

The CHAIRMAN. Can I take it from that statement that you are in 
favor of H.R. 2156 with the modifications that you have indicated? 

Mr. VOM BAT'R. Yes, sir, that is right. 
And may I say, as I have tried to indicate on the last page, that 

the report of the Association of the Bar of the City of New York 
on the subject and their companion bill, which as you have pointed 
out is H.R. 10575, endeavors to do pretty much the same thing, that 
is, to consolidate these existing statutes in understandable and read- 
able form, which is so verj' important. 

532S6—60 23 
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It also seeks to give a better break to the Government servant, that 
is to try to make it easier to recruit him and not to nut any more 
restrictions than are really necessary on his conduct while in the Gov- 
ernment, so as to persuade him to stay there as long as possible. 

The CHAntMAN. On page 12 you are inclined, I take it, to make 
another change.   On the bottom of page 12, last line, you say: 

In summary, then, we do not favor enactment of H.K. 2156. 

Mr. voM BAUR. Mr. Chairman, you are really putting me on the 
spot here this morning because I crossed that out in my statement. 
You have picked out about the only changes that I think I have made 
in pencil on my copy. 

The CHAIRMAN. But that is modified ? 
Mr. voM BAUR. Yes, sir, it certainly is. Those ai"e the only changes 

of any consequence that I have. 
You have certainly put your finger on the very ones that I have 

changed. In short, if I may conclude, Mr. Chairman, the Associa- 
tion of the Bar of the city of New York places its report and its bill 
on tlie balancing of two principles, the first the need for i-ealistically 
prohibiting conflict of interest, and the second, the need to recruit 
able people into the Government and to keep them there. This is 
a very serious problem at the present time. 

(The prepared statement of Mr. vom Baur appears at p. 358.) 
The CHAIRMAN. Mr. Peet. 
Mr. PEET. Mr. Chairman. Mr. vom Baur, as General Counsel of 

the NavA', are you aware of any situations in which personnel were 
inhibited from coming into the Goveniment because of conflict of 
interest   laws^ 

Mr. VOM BAUH. No, sir; I cannot say that I know of any such 
situations. 

My remarks are directed I suppo.se primarily to H.R. 2157, which 
would apply to these borderline situations such as discussing employ- 
ment, becoming "unduly involved socially." 

These are restrictions which, if added to the existing laws, would 
make Government employment just so much more difficult and so 
much lass attractive. It has only limited attractiveness now, as you 
may know. The colleges do not recommend Government employment, 
and employment agencies do not recommend it. 

This IS a fact or life which I think we have to face. If any more 
of these borderline restrictions are put on, Government employment 
will become even less attractive I think to the detriment of the public 
interest. 

The CHAIKMAN. We will put your statement into the record then. 
Thank you very much, and I want to beg your pardon for asking you 
to be brief, because of the exigencies that we are confronted with on 
tlie floor of the House. 

Mr. VOM BAUR. I fully understand, sir. You are very gracious. 
Thank you. 

The CHAIRMAN. We will adjourn until tomorrow morning at 10 
o'clock. 

(AVliereupon, at 12:10 p.m., the committee recessed, to reconvene at 
10 a.m., Thursday, March 3,1960.) 

(The statement referred to at p. 325 follows:) 
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STATEMENT OF DONALD C. BEELAE ON BEHAU OF AUEBICAN BAB ASBOCIATION 

My name is Donald C. Beelar. I am chairman of the American Bar Associa- 
tion's Si>ecial Committee on the Federal Administrative Practice Act, H.R. 7092 
and S. 600, and my committee also has responsibility, jointly with the admin- 
istrative law section of the American Bar Association, over the American Bar 
Association sponsored agency hearing Standards of Conduct Act, H.R. 10657 
and S. 2374. 

The contJict of interest bills which are before this committee are broader in 
scope than those matters as to which the American Bar As.sociation has formu- 
lated definitive views. Certain sections of the bills before this committee, in 
particular H.R. 2157, contain provisions on subjects as to which authorized 
views of the American Bar Association may be presenled; and since these 
views are relevant to some of the subjects under consideration we trust that 
presentation of these views may be useful or informative, and we are grateful 
for the opportunity of appearing before your committee. Our presentation will 
be divided among the following: Donald C. Beelar, chairman, Si)ecial Committee 
on Federal Administrative Practice Act; Valentine B. Deale, vice chairman. 
Special Committee on Federal Administrative Practice Act; and Bryce Rea, 
chairman of the national committee, administrative law section. 

Briefly, by way of identification, I am a member of the bar of the District of 
Columbia and a partner In the firm of Kirkland, Ellis, Hodson, Chaflfetz & 
Masters. I have been active in bar association work in the field of administra- 
tive law since 1934, except for 4 years during World War II, when I was In 
the Air Force. I am past chairman of the section of administrative law of the 
District of Columbia Bar Association. I am past chairman and presently a 
council member of the administrative law section of the American Bar Associa- 
tion. I appear here solely as a representative of the American Bar Associa- 
tion and my presentation Is limited to the authorized views of that association. 

Our authority to sponsor the Federal Administrative Practice Act, H.R. 7092 
and S. 600, is contained in a series of resolutions adopted by the house of dele- 
gates on February 20, 1956. 81 ABA Rep. 371, et seq.; 82 ABA Rep. 182, 346. 
Section 404 of title IV of H.R. 7092 is relevant to certain provisions of H.R. 2157. 

This relationship and the views of the American Bar Association as to con- 
flict of interests for those who represent others before Federal agencies will be 
presented by my colleague, Mr. Deale. 

My subject is vx parte communications In agency adjudications, which Is rele- 
vant to section 106 and portions of section 107 of H.R. 2157. Our authority on 
this subject is contained in the following resolution adopted by the house of 
delegates on February 23,1959: 

"Be it resolved hy the American liar Association, That the association recom- 
mends to Congress the enactment of Agency Tribunal Standards In adjudicatory 
proceedings by and before Federal administrative agencies consistent with the 
principles set forth In the following draft of proposed legislation: 

• •••••• 
"Be it further resolved, That the special committee on legal services and pro- 

cedure (or, at its election. Its committee on the Federal Administrative Prac- 
tice Act) and the section of administrative law are authorized and directed by 
the house of delegates to urge the enactment into law of the proposed code of 
agency tribunal standards of conduct, or its equivalent in purpose and effect, and, 
in so doing to appear before the proper committees of Congress." 

Prior resolutions of the house of delegates on this subject are as follows: 

"AUEBICAN BAB ASSOCIATION RESOLUTION ADOPTED BY BOUSE OF DELEQATEB, 
FEBBUABY   26,   19S8 ^ATLANTA 

"Whereas the American Bar Association has repeatedly urged that the or- 
ganization and procedure of Federal administrative agencies In the exercise of 
adjudicatory powers provide (1) that hearing officers be assured independence 
of judgment and impartiality In the trial of agency cases, (2) that the Integrity 
of the judicial process at all levels In the agency be protected by confining deci- 
sions to the public hearing-record In an environment totally free from any 
ex-parte-oflf-the-record representations, influences or pressures from any source: 
Now, therefore, be it 

"Resolved, That this association records its opinion that more effective agency 
and congressional action to those ends would improve and inspire greater public 
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confidence In agency adjndicatory detetmiuations, and believes it desirable 
that an appropriate code of agency-tribunal standards of conduct comparable to 
the canons of judicial ethics be established by statute binding upon all per- 
sons engaged, interested, particliwting in, or seeking to aflfect the result of the 
adjudication of agency-tribunal cases." 

"AMEKICAN BAB ABSOCIATION  RESOLl'TroX   ADOPTED BT HOUSE OF DELKOATES, ATJGUaT 
28,  1058—LOS AN0EIJE8 

"Resolrcd, That the president of the association is liereby authorized and 
directed to designate a special committee of the association, or at his election, 
to authorize the section of administrative law to draft a code of ageiicy-trilninal 
standards of conduct and to draft necessary supporting legislation and to rejiort 
back to the house or the board for approval of the code; to advise and consult 
with the Congress of the United States, the I'^xecutive and independent agencies 
of Government in furtherance of the objective of eliminating ex parte influences 
or pressures from the trial and decision of agency cases." 

So much by way of background and authority. 
The American Bar Association has a general interest in all facets of the 

conflict-of-interest problem. 
Second, we have a specific interest in the application of conflict-of-interest 

standards to those who represent others before the Federal agencies in all fields 
of the practice of law. 

Third, we have a unique and very specific interest in the related problem of 
prohibiting improper es parte communications in those agency proceedings which 
are court-like in character and are supposed to be decided exclasively on the 
evidence of the hearing record. 

CONFUCT OF INTEREST OENER.^I,I.Y 

With respect to conflict of interest generally, I would first InvUe the com- 
mittee's attention to the fact that the American Bar Association's "Canons of 
Professional Etliics" on the subject of practice by former Government em- 
ployees states as follows, in Canon No. 30. 

"A lawyer, having once held a public ofiBce or having been In the public 
employ, should not after his retirement accept employment in connection with 
any mntter which he has investigated or pas.sed upon while in such office or 
employ." 

The next observation I might make is that the American Bar Association's 
Special Committee on Legal Services and Procedure, in its report of 1956, after 
making some study of the conflict-of-interest problem, published the following: 
conclusion : 

"We lK!lieve that there is need for a comprehensive revision of all of the con- 
flict-of-interest laws, and that it would be a mistake simply to enact another 
law dealing with an isolated aspect of the conflict-of-lnterests problem which 
would probably merely add to the confusion which already exists in the over- 
lapping provisions of exi.sting statutes." 

This committee adopted the following recommended resolution but this resolu- 
tion, with a number of others, was not presented to the house of delegates for its 
action. 

"H. Conflict of interests: There should be a comprehensive revision of all ex- 
isting statutes dealing with all aspects of the confllct-of-intereats problem, and 
any such revision should take into consideration, among other things, the prin- 
ciple thnt no individual should represent, or hold himself out as representing, 
any person in any matter or proceeding before an agency or a court if that 
individual, while nn employee of the United States, personally and in his official 
capacity dealt with, iiassed upon, or gained material information concerning it." 

The above resolution, although not an official view of the association, does pro- 
vide some background to the conflict-of-interest provision which is contained in 
section 40-1 of ARA-sponsored H.U. 7092. 

Except for the two matters aliove stated, we do not at this time have any 
authorized views to present on the conflict-of-interest problem as such. This is 
not to say that we are not intereste<l in all aspects of the conflict-of-interest sub- 
ject, because we are keenly Interestotl in the hearings of this committee and In 
the report of the New York City Bar Association, both of which are being stud- 
ied by committees and sections of the American Bar Association. 
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CONFLICT OF   INTEREST  IN   THE  PRACTICE  OF LAW 

Section 404 or H.R. 7092 is entitled "General Rules as to Conflict of Interest for 
All Representatives," and as previously indicated, a discussion of this section 
iu relation to the provisions of H.R. 2157 will be presented by Mr. Deale, 

EX PARTE COMMUNICATIONS 

My statement will be directed to those provisions of H.R. 21.57 having to do 
with improper ex parte communications in agency contested proceedings. 

Section 106 would prohibit any ex parte oral or written communication with 
any agency member or employee concerning any question of law or fact involved 
in any i)ending contested proceeding. The American Bar Association very defi- 
nitely supports that objet-tive. 

If a i)erson indulges in prohibited ex parte communications the head of the 
agency, after notice and hearing, may blacklist him for an indeterminate period 
from seeking or doing liusiness with that agency.    Section 107(a)(4). 

Also, a person indulging in prohibited ex parte communications may have his 
contract, loan, subsidy, rate, permit or certificate canceled under regulations 
prescribe<l by the President. Section 107(a)(5). Such blacklisting or cancel- 
lation action is re<iuired by section 107(b) to be supported by a written statement 
of findings and delivered to the offending person, and may be published in the 
Federal Register. 

Thus, improjier ex parte communications are made an offense in section 106 of 
H.R. 21.J7, and the sanctions impo.sed on the offending party are contained in two 
of the six subparagraphs of section 107. 

EX  PABTE  COMMUNICATIONS AND   CONFLICT  OF INTEREST 

Perhai)s the first question we should consider is whether the ex parte commu- 
nications problem is a part of the conflict-of-intere.st problem or a separate 
problem. I believe we are inclin.ed to the view that the ex parte communications 
problem is separate and distinct from the conflict-of-interest problem. It would 
not be illogical for legislation to embrace both problems, but I believe the more 
practical and preferred course would be to deal with them scparatel.\. Our 
reasons for this would include the following: 

(o) A conflict of interest situation need not involve any ex parte communica- 
tion, or vice versa. 

(6) The problem of ex parte communications is one related only to courtlike 
hearings which should be determined exclu.sively on the evidence of the record, 
whereas conflict of interest problems apply in manifold situations not limited 
to agency adjudication.s. 

(c) The report of the New York City Bar Association advocates one compre- 
hensive statute dealing with all asijects of conflict of intere.sts but the scope of 
this, I believe, does not include the problem of ex i>art<' communications. 

{(1) We believe that the ex parte communications problem is rii>e for legisla- 
tive action and that it can and should be dealt with as a matter of first Im- 
portance without having to wait until studies on the more complex problem of 
conflict of interest are concerneil. 

For the concluding jiart of my statement I should like to compare the pro- 
visions of II.R. 10C.">7 with those provisions of H.R. 2157 having to do with ex 
parte communications. (The following observations would also applv to H.R. 
6774, which is an earlier revision than H.R. 10657 and would apply only to six 
agencies.) 

(a) In what kind of agency proceedings should ex parte commuvicatUms Be 
prohihitcdf 

H.R. 2157 u.sea the term "contested agency proceeding." This term is not 
definefl. It implies correctly that there are other kinds of agency proceedings 
to which the bill would not apply. How do we draw the line, and how can a 
person know whether any particular agency proceeding is one which is subject 
to this bill? Another question is what is the beginning or ending of a proceeding 
covered by the bill? In H.R. 10657 we deal with these questions by limiting the 
bill to those proceedings which by law are subject to notice and opportunity for 
hearing, and to the specific exclusion of certain other functions and proceedings 
which are named in the bill. To resolve any doubt or ambiguity on this we 
also require that the notice of hearing in each agency proceeding state expressly 
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whether that proceeding is or is not subject to the bill prohibiting ex parte com- 
munications. By this means anybody can tell at the inception of a proceeding 
what ground rules will apply. In H.R. 10657 it is made clear that the prohibi- 
tion against ex parte communications applies during the period a proceeding is 
pending, which is marlsed by the Initial notice of hearing and the final npency 
action. Our bill also gives the agency some di.seretion in determining whether 
any proceeding otherwise exempt is so adversary in character that It should be 
made subject to the bill. We believe these additional provisions by way of 
delineation and clarification are advisable and necessary to deal effectively and 
fairly with the ex parte communications problem. 

(6) What persons should be prohihited from tnakwff ex parte communicationtt 
H.R. 2157 enjoins a party to a proceeding from making oral or written com- 

munications to "any agency member or employee." This puts all officials and 
all employees of an agency out of bounds to a party in a proceeding or those 
acting on his behalf. We believe this is too sweeping in one respect and Inade- 
quate in another. We believe there is no rea.son for putting those employees 
of nn agency who have nothing to do with the decision of a particular case out 
of bounds to a citizen. The business of the agencies and of party litigants is 
facilitated by discussions with nondefisional per.^onnel; for example, docket 
clerks, witnesses, trial atorneys. etc. The practice of discussing pending cases 
with the clerk of a court or a T^.S. attorney is not improper, and this freedom 
should apply to nondeclsional staff jiersonnel. II.R. 21."7 misses half the target. 
In our view, by prohibiting only communications from a party litigant to a 
Government offlcinl, whereas we believe the prohibition should apply equally 
to improper coranuinications from Government decisional personnel to the party 
litigant. 

In H.R. 10657 the prohibition against ex parte communications Is limited to 
those agency officials who are involved In the trial or decision of the particular 
proceed'ng in question. By this means we focus complete responsibility for 
any ex parte misconduct directly on the agency member or hearing officer who 
is responsible for the trinl or decision of the case in question. Also, we would 
enjoin both the party litigant and the decisional official of the agency from 
malting or entertaining prohibited ex parte communications. We believe that 
legislation must deal with both sides of the ex parte transaction. If we can 
make It clear that agency decisional personnel are not to entertain or initiate 
any improper ex parte communication about proceedings ppnd'ng before them 
we will strike effectively at the heart of the problem, and this notorious influence 
mess in which the guilty few contaminate the numerous conscientious and honest 
officials wMI be cleaned un. 

While the bill states this In terms of a prohibition, we lielleve "protection" U 
a better word since it would protect those agency memhers and heiring officers 
who desire to Improve the Integrity and fairness of agency litigation, and pro- 
tect the rights of litigants to a decision on the merits of the case, based solely 
on the evidence in the hearing. 

(c) M'hat types of ex parte communicntions should fie prohlbitedf 
H.R. 2157 prohbits communications concerning "questions of law or fact in- 

volved in the proceeding." This implies th^t any se<'ret communications which 
avoid questions of law or fact in a proce«'ding are not improper under the bill. 
While at first this may appear iogical. it seems to us impractical to draw a line 
between propriety and impropriety based on the content of ex parte communica- 
tions concerning a i>ending proceeding. If this liill beciime law it omid be 
used to condone swret communications attempting to influence the decision of 
contested proceedings, and this could be done without any discussion of the 
questions of law or fact at issue. We believe the only effective way to deal with 
this problem Is to prohibit all secret communications about pending proceedings. 
The propriety or Impropriety of ex parte communications. Insofar as It may turn 
on content, can only be determinea by disclosure. If the content Is improper it 
should not remain secret; if the content Is Innocent Its disclosure .should not 
offend anyone. 
(d) Disclosure of ex parte comnt/iinications and confrontation 

It Is quite deeply ingrained in what we call "fair play" in litigation that a 
party llt'gant be confronted with the eviflence and contentions to be considered 
In the decision of his case. The principle of confrontation is a fundamental 
right, but this right is violated If agency decisional personnel entertain secret 
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communications pertaining to a pending case. This principle Is recognlze<l in 
section 7(d)  of the Administrative Procedure Act. which provides in part: 

"The transcript of testimony and exhlhits, together with all papers and re- 
quests filed in the proceeding, shall constitute the exclusive record for decision." 

This principle is violated whenever a decisional oflScer permits the secret sub- 
mission of information, contentions, or any other persuasions attempting to make 
him more favorably disposed toward one of the litigants. 

We believe that the prohibition must be coextensive with the principle of 
confrontation. This requires proscribing all ex parte communications, coupled 
with the requirement that such communications, if made, be promptly disclosed 
and made known to all parties concerned. Publication is the antidote for 
secrecy, and public disclosure is the keystone to any solution of the ex parte 
communication problem in agency litigation. 
(e)  What sanctions should be imposed for prohibited ex parte eomiiiunirniionT 

H.U. 2157 and H.R. 10657 both contain sanctions, but the treatment is com- 
pletely dissimilar. H.R. 21.17 subjects the offending party to iwsslble blacklist- 
ing or cancellation of his authorization. No sanction is imposed on the offend- 
ing Government official, even though he may have been a willing party to the 
prohibited conmiunication or may even have initiated the secret discussions. 

While our bill does contain criminal and other sanctions, wo emphasize the 
positive in compelling public disclosure, which we believe will prove siifflclent to 
cope with all but the most flagrant and culpable wrongdoing. We do impose a 
course of conduct on Government officials, namely, that of disclosure. If the 
Government decisional officer makes the required disclosure he is Immune from 
any sanction. It is only if he fails to make the disclosure that he Is subject to 
disciplinary action or possible criminal proceeding. 

The offending party litigant would be subjected to a criminal sanction for 
willful misconduct and to possible loss of the ))rivllege or authorization sought or 
obtaine<l, depending upon the decision reached in a .show cause proceeding. 
These sanctions on the i)arty litigant are believed to be essentially a restate- 
ment of the case law dealing with misconduct in agency litigation. Ve believe 
that a statute which within reasonable limits imposes a duty on a party litigunt 
to avoid any ex parte manipulations or influence activity at the risk of losing 
the rights sought, would go a long was toward protecting the right of other liti- 
gants and assuring clean hearings in agency litigation. 

So much for a compari-son of the key provisions of H.R. 21.")7 and H.R. 10(!.')7. 
Before leaving this, I might make two additional observations. 

First, H.R. 2157 is limited to agencies in the executive branch. According to 
one school, it might be contended that this would exclude application to inde- 
pendent agencies. It is our view that a person's right to a fair hearing should 
be protected wherever hearings are held. H.R. 10657 is intended to apply across 
the board in all agency hearings, whether conducted before executive depart- 
ments or independent agencies. 

Second, H.R. 21557 would delegate to the President certain rulemaking 
authority for the cancellation of contracts or other authorizitions. It is our 
view that authorization for the impossition of forfeltlires should be handle<l by 
legislation rather than by delegation. Also, the Imposition of such a forfeiture 
In any particular situations should be subject to notice and opportunity for 
hearing. 

In conclusion, it is the view of the American Bar Association that the enact- 
ment of legislation as set forth in H.U. 106.57 is neces.oary and advisable to deal 
effectively and fairly with the ex parte communication problem. Such legislation 
will do much to restore confltience in agency proceedings and protect the rights 
of the parties and the public alike. Tliis is an objective within the scope of this 
committee's hearings, as we Hinderstand It, and we do appreciate the opportunity 
given us for the presentation of our views on this Important question. 

(Tlie statement referred to at p. 341 follows:) 

STATEMENT OP VALENTINE B. DEAI.E, KSQ., ON BEHALV OF AMERICAN BAR 
ASSOCIATION 

My name Is Valentine B. Deale. I am an attorney In private practice wltli 
offices here In Washington, D.C. I am testifying at these hearings today solely 
as a representative of the American Bar .\ssociation. I am vice chairman of 
the association's special committee on the Federal Administrative Practice Act. 
and a member of the council of the association's administrative law secti'' 
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As Mr. Beelar has already noted, the four bills presently being considered by 
your subcommittee cover much material beyond policy positions which have to 
date been adopte<l by the American Bar Association. As with Mr. Beelar's testi- 
mony, mice too will be confined to assocition policy as it pertiiins to your sub- 
committee's interests. 

More specifically, the subject matter of my discussion will be standards of con- 
duct, which include conflict-of-interest matters, ix^rlainiug to representation in 
agency proceedings, and in this connection my discussion is c-cntered on your 
chainuan's bill, H.U. 2157. 

At the outset, I refer to the policy resolution of the American Bar Association 
on representation in Federal agency proceedings. For convenience sal<e, a copy 
of this resolution is appended to my written statement and I respectfully re- 
quest that it be included in the record of tliese hearings. In addition, association 
policy on this subject has been si>elle<l out in legislative language at title IV of 
H.R. 7092 (S. tiOO), now pending before your .Tudiciary Committee. This bill 
entitled "Federal Adminstrative Practice Act of li)5!>" is sponsored by the as- 
sociation. 

So much for background information and basic authority for my testimony 
today on H. II. 2157.   I now offer comments on the bill itself. 

BASIC IDEA OF LEOISLATITE STANDARDS 

The fundamental idea of having a Government Ethics Act or legislative stand- 
ards of conduct for representatives in Federal agency proceedings is sound. 
The outworn cliche that you cannot legislate ethics does not mean that you 
should never proclaim them. Suitable dec'arations of principle give heart to tlie 
weal<, add strength to the strong and clarify the ccmfused. It will be a sad day 
if the Congress ever concludes that it does no good to dis<-uss and declare prin- 
ciples of moral conduct. 

For the sake of making sure that everyone understands the scope of the ABA 
position; namely, that Congress should, by legislation, set up certain standards 
of conduct for repre-sentatives in Federal ageticy proceedings, it is noted here 
that the term "representative" means anyone acting in a representative cai)aclty 
for another party. This means a Federal emiUoyee acting on behalf of the 
U.S. Government as well as an attorney in private practice representing a 
private jmrty. 

How the idea of legislative standards of conduct might extend beyond repre- 
sentatives in agency proceedings to other personnel raises a question to which 
the association has not given definitive consideration. Being a professional 
group concerne<l with representation as the primary occupation of its memiwrs, 
the association has focused its attention on standards of conduct for repre- 
sentatives. 

MUTUALITY OF SUBJECT MATTER BETWEEN H.K. aifiT AND ABA POXJOY 

In one way or another sections 103. 104, 10.5, IOC. and 107 of H.R. 2157 cover 
subject matter embraced by ABA policy. As Mr. Beelar has already discus.sed 
section 10(5, no further reference will l>e made to that sj-ction. 

SECTIONS   10.1   AND   104   OF   H.B.   2157   AND  ABA  POLICY 

Sections 103 and 104 of II.R. 2157 find their counterpart in ABA policy at 
section 404 and 412 of the "Federal Administrative Practice Act," H.R. 7092. 

Under section 404 of the ABA sponsored bill, the mere fact alone that a repre- 
sentative is or has been employed by the United States would not cause his repre- 
sentation in any Federal agency procee<iing to be unlawful or improper and 
would not cause such representation to suffer any civil, criminal, or other penalty 
by reason thereof. This principle rejects the concept of requiring some arbi- 
trary waiting iieriod before a former Government emplo.vee may act in a repre- 
sentative capacity in connection with a matter before his former agency. To 
this extent, the position of the American Bar Association differs from tlie pro- 
posal set forth at section 104 of H.R. 2157. Section 412 of the ABA bill would 
further implement the association's position by rejiealing the existing provisions 
of law at title 5, United States Code, section 99 and title 18, United States Code, 
section 284. 

Apropos to the association's rejection of the waiting period concei>t the fol- 
lowing observations are offered: The talents and know-how of former Govern- 
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ment employees and retired military oOlcers make up a tremcndoiis natloual 
resource of able itersounel. Full utilization of this resource should lie encour- 
aged for the sake of our country's welfare and it« national security. Hobbling 
the utilization of this great national resource on a wholly arbitrary basis is an 
undesirable, unfair method for striking at an admittedly objectionable practice 
of dealing witti the Government on a purely personal Influeuco basis. 

Ttiere is a further point deserving of mention. Has tlie case of wrongdoing 
of former Government employees over the years really been made out? What Is 
the evidence of wrongdoing—and I underscore tlie tenn "wrongdoing"—to sup- 
port the [iroixxsitiou that former loyal servants of our Government .should be 
barred from certain normal livelihood opiiortunities fur 2 years in order to 
safeguard the morality of Government transactions? What a terril>le di.scrimi- 
natory stigma to place or leave uiK)n public .scrvimts at the enrl of their lonr of 
duty if the justifying reasons amount to notliing more tlian an ardiaic legacy, 
siLspicion,  immature fear, and a few is<i|ated instances of bad conduct. 

Lest objection to the arbitrary recjuirenient of a 2-year-waiting i)eriod is mis- 
taken for softness toward true conflict of interest situations, il is noted I liat under 
section -WH of Il.lt. 70!>2 it would be improper conduct for anyone after having 
l)een an employee of tlie Uniteii States to represent any particiiiant in an agency 
adjadicalo:-y proceeding or in the judicial review or enforcement lliereof if he 
personally or in liis ollicial capacity as such employee learned any facts or took 
any action concerning such proceeding, review, or enforcement, or if such repre- 
sentative would otherwise involve unprofessional conduct. Tliere would be no 
time limit on the ban against this sort of representjilion.    It would lie f.)rever. 

To the extent that it embraces representatives, se<.-tiou 10,'! II.U. i;i.">7 iiarallels 
the corresponding ABA (provision at section 404 of II.U. 7()".)2. There is har- 
mony in tlie ideji of prohibiting for .all times anyone from rFpreseiitiug a party 
other than the Government in a situation where he had in effect repre.sente<l 
the Government or gained knowledge thereof as a result of liis Government 
employment. 

With resiK'Ct to the language of the two iMiralled provisions, it is subniitte<l 
that the more restrictive reference In the AHA spon-sored bill is prefei:i le to the 
very broad language in H.H. 21.')7. Tlie phra.se in the latter bill "a .subject matter 
concerning which lie had any official responsibility" covers too mncli territory. 

There is a further part of the conllict-of-interest portion of tlie AB.\ .spon- 
sored bill H.R. 70!)2 which bears noting even though there is no corresponding 
provision in H.R. 2157. Under section 404 of the former bill it would be Im- 
proper conduct, with only limited excejition, for a Federal employee to represent 
anybody other than his own employer before a Federal agency or court. The 
limited exceptions to this rule would permit an attorne.v reasonable time to 
wind up his practice after entering the Government service and would also 
permit him to engage in family legal nmttcrs. An attorne.v specifically em- 
ployed by the Government on a teniimrar.v. iid hoc basis would lie outside the 
scoiie of this provision except that he could not later on represent another in 
a matter in which he was involved for the Government. 

SECTION   105   OF  H.B.   8157   A?fD  ABA  POLICT 

We move along now to the definitions of improper conduct as provided in 
H.R. 2157 and H.R. 7092. 

The coverage of the definitions in the two bills is different. With resiwct 
to H.U. 2157, Mr. Beeiar has already observed that the use of the term "the 
executive branch of the Government" might i>ossibly be construed to exclude 
the independent agencies from the application of the proposed Code of Ethics. 
The American Bar Association feels strongly that statutory standards of con- 
duct for representatives In any Federal agency proceeding are in order. 

Under section 105(a) (1) and (.3) of H.R. 2157, it would be improper conduct 
for any person to give, directly or indirectly, any gift, favor or service to or to 
become unduly involved, through frequent or expensive social engagements, 
with any officer or employee of the executive branch of the Government who 
transacts business with him on behalf of the United States, or whose per- 
formance of official duty may substantially affect his interest. 

The corresponding provision at section 403(d) of the ABA-sponsored bill 
provides that it shall be improper conduct for any representative to attempt to 
sway the judgment of any agency or of any employee or representative or 
official or presiding officer of any agency by the use of threats, false accusations 
or duress, by the offer of any special inducement or promise of advantage, or by 
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the bestowing of any gift or favor or other thing of value. The improprieties 
covered in tlie ABA-sponsored bill are more specifically and extensively 
enumerated and at the same time are tied into the cardinal features of Improper 
conduct; namely, the attempt to sway judgment. On this latter point, H.U. 
2157 is silent. 

With respect to the remainder of the definition of improiwr conduct at section 
105 of H.R. 21.'J7, the association has no formal position on the subject matter 
of section 105(a)(2) and section 105(b), and its views on section 105(c) are 
reflected in earlier observations about sections 103 and 104 on which section 
105(c) is based. 

As a closing comment on the subject of standards of conduct for representa- 
tives in any agency proceeding, reference is made to additional considerations 
proposed by the American Bar Association. Under section 403 of H.R. 7092, it 
would also be improper conduct for any representative to solicit representation, 
advertise his attainments or services, have ex parte communications concerning 
the merits or disposition of any contested adjudicatory proceeding, engage In 
improper or indecorous conduct in the presence of a presiding officer in any 
agency proceeding, commit any act contrary to honesty, justice, or good morals 
In the course of representation, fail to account for money, and willfully promote 
the overthrow of government by force or violence. 

Furthermore, rei)resentatives In agency proceedings who are attorneys would 
be subject to special canons of ethics to be prescribed by the U.S. Court of Ap- 
peals for the District of Columbia. And nonlawyer representatives would be 
subject to special standards of conduct which any agency may prescribe for 
their representation before It. 

SECTION  107 AND ABA POLICY 

Coming to the subject of enforcement of the proposed code of ethics, we givte 
attention to section 107 of H.K. 2157. So far as the provisions there affect 
representatives in agency proceedings, they vary from the American Bar Associa- 
tion proTiosal in the following ways: 

1. It is the association's policy, as provided for in section 408 of H.R. 7092, 
that disbarment of attorneys from representing others In agency proceedings 
should ultimately rest with a court of law only and not with any executive or ad- 
ministrative official. 

2. It is the as.sociatIon's position that an attorney once admitted to practice 
before the agencies should not require any further certification such as might 
be required by section 107(a) (3). 

On the other hand, the association is in accord with the proposal that Indlvidaol 
agencies be allowed to discipline nonlawyer r'epresentatives for improper con- 
duct so long as an order to revolte or sus))end the privilege of representation to 
a nonlawyer be subject to judicial review in a trial of facts and of law de novo. 

By and large under the association's sponsored legislation the necessary 
administrative activity for assuring proper qualifications of representatives 
in agency proceedings would be one of seversil imiwrtant across-the-board duties 
of a proposed new independent Ofllce of Foderiii Administrative Practice de- 
scribed in title I of H.R. 7092. The Office would supervise and direct adminis- 
tration of admission to and control of practice before Federal agencies. 

CONCLUSION 

In snmmary, the American Bar Association recommends the following xwlnts 
for your subcommittee's consideration: 

1. The basic idea of statutory standards of conduct for representation in 
Federal agency procee<iings is snund, and in defining offenses and their cor- 
responding sanctions, the standards should be as specific as practical. 

2. In areas where improper conduct cannot be defined in specific terms and 
where administrative discretion must come into play to determine what Is and 
is not ethical, the agency exercising such discretion should be an indei)endent 
office apart from any individual regulatory agency or executive office or de- 
partment. 

3. To the extent that standards of conduct for r'epresentation are embraced 
in your subcommittee's consideration of the overall conflict-of-lnterests problem, 
the approach set forth in H.R. 7092 is strongly advocated. 
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4. There should be no delegation of power to the executive branch to disbar 
lawyers from agency practice. 

5. While an arbitrary requirement of a waiting period for a former Govern- 
ment employee to deal with his former agency is opposed, an absolute ban with 
no time limit is supported with respect to a former Government employee's In- 
volvement in any true conflict-of-interest situation. 

Mr. Chairman, on behalf of the American Bar Association, I thank you for 
this opportunity to present its views on very important matters which your sub- 
committee is considering. 

RESOLUTION ON REPRESENTATION ADOPTED BY THE HOUSE OP DELEGATES OF THE 
AMERICAN B.\B ASSOCIATION AT ITS 1050 MIDYEAR MEETING 

Resolved, That the American Bar Association recommends the enactment of 
more comprehensive and explicit legislation covering rights of persons or organ- 
izations to appear and be represented by others before Federal agencies, giving 
due regard to appropriate distinction between legal representation and nonlegal 
representation, such legislation to include the following features: 

(o) That an attorney at law should be entitled to apear for and represent 
other persons, parties, or organliiations, including the United States or any 
agency thereof, before any agency upon filing a statement with the agency 
that he is a meml)er of the bar in good standing according to the law of any 
State, territory, Commonwealth, or posses.slon of the United States or of 
the District of Columbia, and that he is not disbarred or under suspension 
by any court; except that an agency may further require the flUng of a 
power of attorney as a condition to the settlement of any controversy in- 
volving the payment of money. 

(b) That a person who is not an attorney at law should be permitted to 
appear for and represent other persons, parties, or organizations, including 
the United States or any agency thereof, before any agency only where tbe 
agency finds that such representation is appropriate and desirable in the 
public interest, as well as in the interest of the parties to the agency !>«>- 
ceedings, and is not otherwise precluded by law, and the agency iitovides 
therefor by general rule; provided that authorization to represent others 
before an agency shall not authorize a person who is not an attorney at law 
to practice law. 

(c) That, except where otherwise provide<l by statute, the representation 
of parties in formal hearings required to be detennine<l on the record, which 
is subject to Judicial review, should be by an attorney at law; provided that 
any party who Is an individual may represent himself. 

((f) That every person, party, or organization required or entitled to 
participate in any matter before an administrative agency should have a 
statutory right to appear by or with an attorney at law or. at his or its 
election, by or with another person qualified pursuant to 5(b) and 5(c) 
above. 

(e) That minimum standards of conduct should be established by statute 
governing all persons permitted by any agency to represent private or public 
persons, parties, or organizations, including the United States and any 
agency thereof. 

(/) That an attorney at law who has the privilege of representation be- 
fore any Federal agency should be subject to disciplinary control by a Fed- 
eral grievance committee through proceedings in the U.S. district court of 
the judicial district in which he principally engages In the practice of law. 

(g) That a person who is not an attorney at law, but who is, neverthe- 
less, permitted to engage in representation before an agency, should be sub- 
ject to reasonable disciplinary control by the agency. 

(The bibliography referred to at p. 341 follows:) 

RECENT  BIBLIOGRAPHY 

1. House Committee on Government Oijerations. November 19, 1956, "Ques- 
tionnaire on Administrative Organization Procedure and Practice." 

This was an ll-part, 10-page questionnaire containing 2,0«?9 questions, part 
VTI of which, on "Rules for Admis.sion to Practice and for Avoidance of Conflicts 
of Interest" contained the following questions: 
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"VII. Rules for Admission to Practice and for Avoidance of Conflicts of Interest 

"1. Describe your rules for admission to practice before your agency and for 
representation. 

"2. Describe your rules for avoidance of conflicts of interest, both for present 
agency meml)er8 and employees and for former agency members and employees. 

"3. Have you sought to make your agency's procedures in these matters uni- 
form with those of other agencies of the Government? 

"4. If so, describe briefly success attained and problems encountered." 
The agencies' and departments' responses to these questions are contained in 

14 booklets aggregating some 2,000 pages. 
2. The Harris Oversight Subcommittee, in May and June of 1958, conducted a 

panel discussion on four subjects, the first of which had to do with the problem 
of improper influence in agency proceedings. These discussions were addressed 
to H.R. 4800 and to H.R. 6774, which to some extent are parallel with matters 
which are now before this committee, one of the main differences being that the 
bills l>efore the Harris committee were limited to six agencies rather than 
dealing with these matters In their universal application to all agencies. 

S. Six agencies and departments testified on S. 2374 before the Carroll sub- 
committee in the Senate on November 21 and 22. 1059. 

4. The Senate Judiciary Committee, in the 85th Congress, obtained responses 
from departments and agencies on S. 932, now S. 000: and a compilation of the 
reports of 26 agencies and departments on S. 932, including title IV, was put>- 
Ushed in a 125-page report. 

(Tlie statement refen-ecl to at p. 348 follows:) 

STATEMENT OP F. TBOWBBIOOB VOM BAtm, GGNEBAL COUNSEL, DEPARTMENT OF 
THE NAVY 

Mr. Chairman and members of the subcommittee, my name is P. Trowhrldge 
vom Baur. I am General Coun.sel of the Navy, but I do not appear before you 
today on behalf of the Navy. I am here as the representative of the Federal 
Bar Association at the request of its president. The I'^ederal Bar Association 
Is an organization of some 7,600 present or former Government lawyers and 
Federal judges. We, of the Federal Bar Association, are greatly interested in 
the work of your subcommittee concerning conflicts-of-interest legislation, and 
we appreciate this opportunity to present a statement on this perplexing and 
diflicult subji'ct. As there has been in.suflflcient time within which to submit 
the statement to the association, it cannot be considered as ofllcial. The views 
expressed, however, are widely held. 

Before commenting on specific bills, I should like, with your permission, to 
State the basic concepts that shape our approach to conflicts-of-interest laws. 
My starting point is that there must be certain negative rules laid down by 
Statute, prohibiting conduct which is clearly wrong. These should aim at pre- 
venting Government employees from serving two masters and should prohibit 
such clearly wnmg things as bribery and graft, and working on one side of a 
case or matter while in tlie Government, and later on the other side as a private 
citizen. 

Secondly, most of the existing stJitntes on conflicts of interest—and here I 
refer primarily to nine statutes, namely, 5 U.S.C., sees. 50c, 99: 10 U.S.C., sec. 
C112: 18 U.S.C. sees. 216. 281. 28.3, 284. 434, and 1914—were originally passed 
around the time of the Civil War. They were, in large part, addressed to con- 
ditions which no longer exist. For instance, prior to the passage of these stat- 
utes, it was a common occurrence for (government employees generall.v, and even 
Cabinet officers, to represent people prosecuting claims agJiinst the (Jovernment. 
During the Civil War some Congressmen even advertised in the newsimpers their 
availability to represent claimants against the Government, and many enter- 
prising Government employees personally coml)€<i Government files in a search 
for claims against the United States which could then be purchased l)y the 
emplo.veti and prosecuted on his own. 

It is clear, I think, that times have changed substantially since then, and that 
today the whole moral tone of Government operations is difEereut, so that today's 
problems are very different from the problems of the mid-19th century. The 
recent report' of the Si>ecial Committee on the Federal Conflict of Interest Laws 

1 See chs. Ill, VII, VIII, and IX of the mimeographed addition (Feb. 22, 1900) of this 
report. 
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of the Association of the Bar ot the City of New York as well as the compre- 
hensive study by the staff of your subcommittee leave little room for doubt on 
the point of being outmoded,' and few would deny that, if we are to treat thia 
problem realistically, the existing statutes, or most of them, should be rer>caled 
and fresh, integrated legislation provided. In short, some competent draftsman 
should undertake a comprehensive revision and consolidation of all these statutes 
in light of modern conditions. 

Third, however, these criminal statutes, even when revised and brought up 
to date in realistic fashion, are of only limited usefulness and have only a lim- 
ited potential. They can rightly prohibit conduct which is clearly wrong, but I 
do not think it possible for them to affirmatively provide the factor of inspira- 
tion. In short, we need something else besides criminal statutes, and in my 
opinion that something is a positive approach which looks toward a high moral 
tradition of Government service. Such a tradition would have its foundation 
in the criminal law, but would rise far above mere negative prohibition l)y 
causing otficlals to strive affirmatively to render the very highest type of Gov- 
ernment service, and to be constantly above suspicion. Such a tradition would 
reach the human mind with high aspirations which would be far and above 
the mere objective of avoiding criminal conduct. 

At the same time, I think it should be recognized that in the last 100 years 
we have gone a long way in this connection to start the development of a good 
tradition of Government service. The six»lls system of the l!)th century has 
been replaced by a civil service system and the Hatch Act. Merit has become 
the guiding standard for the work of Government officials, and in all fairness I 
think that honor has become the standard for conduct. As a result, our few 
scandals, ttiough pitilessly exposed to the glare of the spotlight, are usually 
borderline in character or, if actual violatious of law, aiv few and far between. 
Indeed, there is no discernible area of wrongdoing today in the Government, 
and no real factor of wrongful influence. On the contrary, and this I can say 
from my own knowledge, the Government today is generally comprised of patri- 
otic, hardworking officials. Many, if not most of them, are in. love with their 
work, are trying to further public good and to do a good job. 

However, by and large, they, and their work, go unrecognized. Newspaper 
sales are not enhanced through descriptions of the solid, unspectacular work of 
Government officials, nor is it of special interest to the General Accounting 
Office or, may I say, even to this Congress. Unfortunately the horror stories, 
no matter how isolated they may be or however distorted in presentation, seem 
to get the headlines; and, when nothing else is said, they tend to picture Gov- 
ernment officials as inept, bungling or indifferent. While there are very few 
allegations of downright misconduct, the constant negative picture painted by 
the facilities which provide and give publicity is, in my opinion, conspicuously 
misleading. It is highly regrettable that there is no organ of public or private 
life charged with the mission of providing an objective picture of what goes on 
in the executive branch of the Government. More specifically, it is just not real- 
ized by the public that we have now a tradition of Government service which is 
generally pretty good, which in some quarters is excellent, but which could be a 
lot better. 

The things that could be done to make our tradition of public service better, 
as I see it, are the following: 

First, there should be some effort to make an objective appraisal of the work 
of the executive branch with some recognition of the good work done and the 
constructive approach followed by people in it. I think the burden for provid- 
ing this recognition falls directly on the President, on Members of Congress, 
and on the press, as well as on leaders in the executive branch generally. 

Second, the public, and Congress, should generally expect honorable and 
competent conduct from officials in our Government. There is no rational basis 
for a contrary expectation. 

Third, salaries should be raised in the middle and upper grades. At the 
present time salaries compare favorably in the stenographic and clerical levels, 
but they diminish in comparison with those in private life as responsibility in- 
creases, and as the personal demands of a family upon an employee increase. 
There is no single factor, in my opinion, more responsible for being unable to 
recruit outstanding people in the first place, and for weeding outstanding people 

' "Federal Conflict of Interest LeglKlatlon, A Staff Report to Subcommittee No. 5 of the 
Committee on the Judiciary, House of Representatives," 85th Cong., 2d sess. ntg I and II 
pp. 1-6 (1958). 
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ont of the Government, than the disproportionately low salaries in the middle 
and upper grades. I personally know many Government officials who were in 
love with their work and devoted to the Interests of the Government, but who 
felt they simply had to go into private life in order to make more money to 
care for their families. 

Finally, the role of tradition, not criminal sanction, would appear to be the 
principal lesson of the British experience in replacing, more than a hundred 
years ago, a traditionally corrupt civil service with one which today need ac- 
knowledge no peer. 

Civil service is a highly resi)ected profession in Great Britain, and large num- 
bers of outstandingly qualified people are attracted to It and remain in It 
throughout their careers. Those civil servants have created a tradition for 
fairness, integrity, partisan neutrality, and high purposes which is its single, 
most notable attribute. As one American scholar expressed it, "Kntering the 
civil service the recrtiit is exposed to departmental traditions almost as strong 
as those of the universities. They demand character, integrity, and partisan 
neutrality of every officer." * 

Tradition is the keynote of the British civil service system, for the improve- 
ments in it have been made with only minimal statutory assistance. Statutes 
have made criminal the communication of confidential information to unauthor- 
ized persons and the payment, solicitation, or receipt of bribes. Administra- 
tive regulations and a traditional code of conduct, not criminal statutes, have 
proscribed much that is proscribed by our conflict of Interest criminal statutes, 
and some of the actions declare<i improper by the bills now under considera- 
tion.* I think that we can profit from the British experience. If they can 
build a career civil service of high quality and integrity. I have no doubt that 
the rnite<l Slates can do likowiHc. Hut the British know that a successful 
co<le of ethical conduct is not the result of mere criminal legislation. Tra- 
dition, more than anytliing else, api)ears to have created the high standards 
of integrity which characterize the British civil service. Just as tradition per- 
hnp.'f, not legislation, has created the esprit de cori's of the U.S. Marines. And, 
if we are to liave equal success, we must direct our efforts toward the develoi)- 
ment of the right type of tradition for the public service of the T'nited States. 

In these troubled time.s, with Soviet threats to "bury" us, with an increas- 
ing need to harness the services of scientists, engineers and other leaders in 

• Stout, "Public Service In Great Britain," 110 (193S). 
•For other works ou the liritish civil service and the role of tradition In Hhnplnir It. 

Bee Mustoc. "The Law and Orguiilsuitiun of the British Civil Service." chs. IV and VIII 
(1932) : BrldRPS. "Portrait of a Profession" (the Rede lecture at rnmbrldse. 1950: and 
"The British Civil Service" (mimphlct published by Reference Division, Central OlBce of 
Information, London, 1999).    This last states at pp. 24 and 26 : 

"TRADITIONS AND IDEALS OF CONDCCT 

"While there are several practical measures for preventlns corruption, e.g.. the separa- 
tion of the authorization and pa.vmpnt of accounts and of the assessment and collection of 
taxes, the traditions of the service are rooted In personal and corporate Integrity. 

"The Ideals of conduct of the civil service have been well expressed In the report of a 
board of Inquiry, published In 1928 : 

" •• • • The civil service, like every other profession, has Its unwritten code of ethics 
and conduct for which the most effective sanction lies In the public opinion of the service 
Itself, and It Is upon the maintenance of a sound and healthy public opinion within the 
service that Its value and efficiency chletly depend  •   •  •. 

" 'The first duty of a civil servant Is to plve his undivided allegiance to the state at all 
times and on all occasions when the state has a claim on his services. • • • The service 
exacts from Itself a higher standard than that of the mere subordination of private Interest 
to public duty, because It recognizes that the state Is entitled to demand that Its servants 
abnll not only be honest In fact, but beyond the suspicion of dishonesty  •  •  •. 

" 'A civil servant Is not to subordinate his duty to his private Interests; bnt neither Is 
lie to put himself In a position where his duty and Interest conflict. He Is not to make 
tise of his official position to further those Interests, but neither Is he so to order his 
private affairs as to allow the suspicion to arise that a trust has been abused or a 
confidence betrayed. These obligations ore. we do not doubt, universally recognised 
throughout the whole of the service; If It were otherwise. Its public credit would be 
diminished and Its usefulness to the state Impaired  •  •   •. 

" "rhe surest guide will, we hope, always be found In the nice and Jenlons honor of civil 
servants themselves. The public expects from them a standard of Integrity and conduct 
not only Inflexible but fastidious, and lias not been disappointed In the past. We are 
confident we are expressing the view of the service when we say that the public have a right 
to expect that standard, and that It Is the duty of the service to see that the expectation Is 
fulfilled.' " 
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our society to deal with tlie bewildering problems and crises of our times, we 
cannot afford to be doctrinaire and erect artificial barriers to recruiting into 
the public service persons the Government most needs. All in all, to be real- 
istic, our Government should be as able, and as high minded, as any group in 
America.   The demands upon the Government warrant nothing less. 

I come now to the specitic bills on which you have been so kind as to re- 
quest our comments. 

H.B.   2156 

I recognize that a great deal of excellent work has gone into the drafting of 
this bill. I do not recommend its enactment to the extent it would reenact the 
conflict-of-interest statutes as part of the criminal law without adaptation to 
modern conditions such as the need for recruiting w.a.e. and w.o.c. employees. As 
I have stated previously, we do not believe that a satisfactory tradition of ethics 
In Government is likely to result solely from criminal sanctions. Also we feel 
that the substantive rules of conduct that the bill would imiK)se are in some 
instances too restrictive and do not take account of the special problems of part- 
time employees. For example, we see no reason why a part-time Government 
employee should be barred from representing others in regard to any claim or 
matter before a Government agency that does not involve something on which 
the part-time employee, in his official capacity, has worked or for which he has 
had resi)onsibility; and yet section 205 of this bill, like its antecedent 18 U.S.C. 
283, would plainly bar such representation. 

Section 206 would forever bar every retired military officer from selling any- 
thing to his military service and would also prevent such an officer from ever 
assisting anyone in connection with "any subject matter concerning which he 
had any responsibility while in active-duty status • • •." Again, we believe 
these restrictions go too far. At most, we would recommend a 1- or 2-year 
"cooling off" period for high ranking retired officers and for other retired 
officers whose last significant military duty had been in procurement or related 
fields. As for retiretl officers beins forever barred from assisting another on a 
claim, etc., concerning which he formerly had "any responsibility," we tliink 
"any responsibility" covers too mucli, and we would suggest that the concept be 
narrowed to embrace only matters in which the retiretl officer personally i)ar- 
ticipated while on active duty. Also, in connection with this section 206, we do 
not believe that a retired ofiBcer should, except with regard to selling as noted 
above, be barred for 2 years from assisting another in the handling of any claim, 
controversy, etc., solely because it involves the department in which he holds 
retired status. 

Section 207 applies similar disqualiflcations to former Government employees, 
both in terms of a lifetime ban on assisting others in connection with claims, etc.. 
Involving "any subject matter concerning which he had any responsibility" and 
of a 2-year ban on assisting others in connection with claims, etc., involving 
the agency in which he was employed. Here again our position is one of sup- 
porting a lifetime ban on the true conflict-of-interest situation, as where the 
employee had personally worked on the case, but only supporting a temi)orary 
ban if in fact the employee had had official responsibility for (but had not jier- 
sonnlly worked on) the matter in question within a reasonable period of time 
preceding his departure from the Government. 

Section 208 of the bill would continue 18 U.S.C. 434 with certain technical 
modifications. But it would not cure a major defect in section 434, namely, 
recognition of the sieniflcant difference between the Government employee who 
owns 10 shares of General Motors and one having the controlling interest in a 
closely held company. We see no reason of policy why persons holding insignifi- 
cant interests in business firms should be unable to transact Government business 
with such firms. At what point the degree of interest should require the dis- 
qualification of the Government employee is sufficiently complex and dependent 
on the circumstances as better to be left to agency regulations under general 
statutory guiilelines, and to a high tradition of impartiality. 

Section 209 of the bill, which continues 18 U.S.C. 1914 with certain technical 
modifications, does not recognize the special situation of part-time Government 
employees such as w.a.e.'s and w.o.c.'s who should not be forbidden from receiv- 
ing compensation from private employers, whether or not for services rendered 
to the private employer. 
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H.B.   21B7 

I turn now to H.R. 2157 which would enact as title II of the Administrative 
Procedure Act a "Code of Oilicial Conduct for the Executive Branch." This 
proposed code would supplement the existing conflict-of-interest statutes. We 
do not favor enactment of this bill either in conjunction with 11.11. 2150 or inde- 
pendently of it, for the following reasons : 

In the main, we feel that this bill does not either alone or in conjunction 
with H.R. 2156, undertake the comprehensive reform that we believe is so essen- 
tial to an enlightened approach to the problems of conflict of interest. The bill 
Is obviously contemplated as an adjunct to the criminal law on this subject 
as revi.sed by H.R. 215G, thus becoming an integrated iwrt of a statutory plan 
that we regard as unsound for reasons already suggested, the principal one 
being the overemphasis on criminal sanctions. Beyond this, the bill does not 
provide for executive leadership and indoctrination of Government employees 
in the administration of the proposed code, stei>s we regard as essential to the 
growth of a tradition of ethics in government. Also, we believe that various pro- 
visions of this proiK)sed code are unnecessarily restrictive. For iustanc*, with 
regard to section 102(a), we think it impractical to make it Improper conduct 
for an employee "to discuss or consider his future employment with * » • 
any person outside the Government with whom he transacts business • • *." 
In our view this problem is more realistically faced by requiring the employee 
to disqualify himself from any matter involving a person or firm with whom 
he is considering or has arranged future employment. Also we think it unwise 
to proscribe the acceptance of minor gifts or hospitality from persons the 
Government employee does business with. There should lie room for reason- 
able judgment and differences in treatment based on the nature of the busi- 
ness transacted, the employee's duties, and other factors. Agency regulations, 
for which this bill makes no provision, could si)ecify to what extent gifts, hos- 
pitality, and social engagements may be accepted with propriety, or it could be 
left to tradition. Further, the ban on accepting "frequent or expensive social 
engagements" would appear to be too vague a test and not one susceptible to 
common understanding or definition. Again, problems arising In this area are 
better dealt with by agency guidelines and unwritten traditions of what is 
unacceptable. 

The objections we have made above to sections 206 and 207 of H.R. 2156 
equally apply to sections 103 and 104 of this bill concerning past employment ac- 
tivities of former Government employees. 

As a final example of a questionable provision, we would note that the power 
vested in agency heads by section 107 to dismiss employees for violation of 
section 102 would include the i)ower of dismissal for an employee's failure "to 
conduct his personal affairs so that no reasonable suspicion or appearance of 
the violation [of certain provisions of the Code] can arise." 

H.B. 7666 

Finally, a brief comment on H.R. 7556, which we also oppose. We see little 
Justification for the sweeping criminal penalties this bill would impose. "Their 
enactment could only greatly hamper Government recruitment of men of ability 
who do not wish to make Government service a career. Whatever problems 
arise as a result of the efforts of Government employees to find private employ- 
ment with the firms with which they transact Government business, those prob- 
lems are best met, as suggested above, by a rule or by a tradition requiring dis- 
qualification of the Government employee in the situation supposed by the bill. 

CONCLUSION 

I Stated earlier our conclusion of the need for sweeping reform of the conflict- 
of-interest laws. In our judgment none (jf the bills under consideration today 
would do the required job, although both H.R. 2156 and H.R. 2157 have certain 
desirable features which should be the subject of a separate bill or incorporated 
In a comprehensive conflict-of-interest reform bill. Thus, for example, we 
regard as desirable the provisions of H.R. 21.56 that consolidate and expand the 
scope of the bribery statutes and provide for the rescission of governmental 
action tainted by conflicts of interest; and we regard as desirable featui'es of 
an administrative code of ethics the provisions of H.R. 2157 dealing with Im- 
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proper nse of "Inside" or confldentlal information as well as those concerning 
administration sanctions for persons violating the Code. 

In the past few days we have had a brief opportunity to examine the report 
of the association of the bar of the city of New Yorli, to which I have previously 
referred. The draft "Executive Conflict of Interest Act" proposed by that 
report and introduced on February 22, 1960, as H.R. 10575 appears to carry out 
the comprehensive reform that we in the Federal Bar Association strongly 
favor. Therefore, Mr. Chairman, I would hope that this subcommittee will give 
careful consideration to that hill and its accompanying report. We of the 
Federal Bar Association would of course welcome at some future time the 
opportunity to comment in detail on that bill, or otherwise to cooperate with 
you. 

63286—60 24 
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THURSDAY, MABCH 3,  1960 

HOUSE OF REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 

COMMITTEE ON THE JUDICIARY, 
Washington, D.O. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler, Rogers, McCullocli, and Header. 
Also present: Herbert N. Maletz, chief counsel, and Richard C. Peet, 

associate counsel. 
The CHAIRMAN. The committee •will come to order. 
We have with us this morning our distinguished colleague and 

member of the House Committee on the Judiciary, Representative 
John V. Lindsay, of New York. 

Before he begins, I would like to make this comment. We have 
invited, orally and in writing, the Department of Justice to testify on 
these various bills involving conflict of interest. But there seems to 
be some indisposition or I might even say reluctance on the part of the 
Department of Justice to present its views on these bills. 

This is passing strange and beyond my understanding since the 
Department of Justice is the one organization that should have the 
gTKitest expertise on this subject of conflict of interest. 

And I hope that this message may reach the Department of Justice 
so that they give us the benefit of their advice and counsel on this 
matter; and if they continue their refusal to testify, it is my hope that 
we will receive from them some reason therefor. 

Now, Congressman Lindsay, we will be very glad to hear you. 
Mr. McCuLLOCH. At this point, I would like to make a statement. 
The CHAIRMAN. Yes. 
Mr. McCuLLOcH. I certainlj Join the chairman with respect to his 

opinions concerning the advisability of having the comments and 
views of the Department of Justice in this matter. And I want to 
join you, Mr. Chairman, in your request for their appearance. I am 
sure that there is going to be no refusal or no continued rehictance 
on the part of the Attorney General or representatives of the Depart- 
ment of Justice to testify on this important matter—that is my per- 
sonal opinion. I have no authority to state that from the Attorney 
General, but I am sure there will be arrangements with the Attorney 
General or through the authorized representatives of the Department 
to appear before this subcommittee. 

The CHAIRMAN. I hope the gentleman's optimism is justified and 
proven correct.   We have asked them to appesir but thus far we have 

365 
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failed, shall I say, to awaken the Department to a sense of responsi- 
bility. 

Mr. McCuLLocH. Mr. Chairman, may I inquire, when was the first 
invitation to the Attorney General ? 

The CHAIRMAN. Almost 60 days ago we wrote to them and got no 
response. Since then we have spoken repeatedly to representatives 
of the Department over the telephone and they said they wanted to 
wait.   To this point they have not appeared. 

Now, I will take it upon myself again to make a request of the De- 
partment and I hope that this last and final request on our part will 
bring somebody in from the Department of Justice. 

Mr. McCtTLLocH. Mr. Chairman, it is entirely possible that the 
Attorney General's Office was awaiting (lie report of the Association 
of the Bar of the City of New York, and I think it should be home in 
mind that the,se bills were not introduced until Febniary 22, 1960. 

The CHAIRMAX. I will tell you, also, that we asked tlie Department 
over a year ago to report on the various bills that we are consider- 
ing. There wius no need for the Department to wait for Mr. Lindsay's 
bill which came in after the Bar Association of the City of New York 
rendered its report. 

We will be glad to hear you now, Congressman Lindsay. 

STATEMENT OF HON. JOHN V. LINDSAY, A REPRESENTATIVE IN 
CONGRESS FROM THE ITTH CONGRESSIONAL DISTRICT OF THE 
STATE OF FEW YORK 

Mr. LINDSAY. Mr. Chainnan, and membei's of the committee, I am 
very grateful to you for permitting me to tnlk for a few moments this 
morning by way of introducing the membere of the Special Com- 
mittee on tlie Federal Conflict of Interast Laws of the AssociaticHi 
of the Bar of the City of New York. 

Let me saj' at the outset that there has been published by the As- 
sociation of the Bar, by this special committee, a report which is 
voluminous on the subject of the conflict of interest laws in the execu- 
tive bnmch of the U.S. Goveniment. This conunittee hsis also drafted 
a bill whicli I, as a member of the special committee, inti'oduced in 
the House of Representatives on the 22d of Februai-y 1960. 

(H.R. 10575 is as follows:) 

[H.R. 10B75, 86th Cons., 2d sess.] 

A BILL To supplement and revise the criminal laws prescribing restrictions against con- 
flicts of Interest applicable to employees of the executive branch of the Government of 
the United States, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of Ameri^sa in Congress assembled, 

TABLE OF CONTENTS 

TITLE I—PHOHiBiTBa> CO.VDCCT, .\PMINISTRATION AND PnocEPCRi! 

Sec. il. Preamble : declaration of policy and purpose. 
Sec. 2. Dennitlons. 
Sec. 3. Acts afTcrtinK a personal economic interest. 
Sec. 4. Asslstinc in transactions Involvlnjt the Oovernment. 
Sec. fi. Conipeusation for regular Government employees from non-Oovernnirnt sources. 
Sec. 6. Gifts. 
Sec. 7. Abuse of ofllce. 
Sec. 8. Postemployment. 
Sec. 9. llleg!il payments. 
Sec. 10. Administration. 
Sec. 11. Preventive measures. 
Sec. 12. Remedies; civil penalties ; procedure. 
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TITLE II—CRIMINAI, PENALTIES 

Sec. 21. Acts In violation of Kxecutlve Conflict of Interest Act. 

TITLE III—AMENDMENT A.VD RirEAL or EXISTING LAWS 

Sec. 81. Amendment of title 18. United States Code, sections 216 and 1814. 
Sec. 32. Amendment of title IS, United States Code, sections 281, 283, and 434. 
Sec. 33. Amendment of title 18, United States Code, section 284. 
Sec. 34. Amendment of title 22, United States Code, section 1792. 
Sec. 35. Amendment of title 5, United States Code, section 30r(d). 
Sec. 36. Kei)cal of particular snbstantive restraints. 
Sec. 37. Repeal of particular substantive restraints applicable to retired ofBcera. 
Sec. 38. Repeal of exemptions from particular conflict-of-interest statutes. 

TITLE IV—^MISCELLANEOUS PBOVISIONS 
Sec. 41. Fhort tiUe. 
Sec. 42. nffective date. 

TITLE I—PROHIBITED CONDUCT, ADMINISTRATION AND PKOCEDUBB 

§1. Preamble; declaration of policy and purpose 
(a) The proper operation ol' a ilemooratic government requires that officials be 

indei>endent and iiupartial; that government deoisions and policy be made In 
the proi)er I'hannel.s of the governinentnl structure; that public office not be 
used for iHM-sonal gain; and that the public have confidence in the integrity 
of its government. The attainment of one or more of these ends i.s impaired 
whenever tliere existif, or apiiears to exist, an actual or jmtenti.'il conflict between 
the private interests of a government employee and bis duties as an officiaL 
The public interest, therefore, re<iuires that the law protect against such con- 
flicts of interest and establish apjiropriato ethical standards with respect to 
employee conduct   in   situations   where  actual  or  ixjtential  conflicts  exist 

(b) It Is also fundamental to the effectiveness of democratic government 
that, to the maximum extent possible, the most qualified individuals in the so- 
ciety serve Its government. Accordingly, legal protections again conflicts of 
interest must be so designed as not unnecessarily or unreasonably to impede 
the recruitment and retention by the government of those men and women who 
are most qualified to serve it. An es.sential principle underlying the staffing o( 
our governmental structure Is that its employees should not be denied the oppor- 
tunity, available to all other citizens, to acquire and retnin private economic 
and other Interests, except where actual or potential conflicts with the re- 
sponsibility of such employees to the public cannot be avoided. 

(c) It is the policy and purpose of this Act to promote and balance the dual 
objectives of protecting Government integrity and of facilitating the recruit- 
ment and retention of the personnel needed by Government, by prescribing essen- 
tial restrictions against conflicts of interest in the executive branch of the 
Government without creating unnecessary barriers to public service. 
§2. Definitions 

Unless the context of this Act otherwise clearly requires, for purposes of this 
Act the terms defined in this section shall have the respective meanings herein- 
after set forth. The terms defined in this section Include: "agency"; "agency 
head" and "head of an agency"; "assist"; "compensation"; "Government ac- 
tion" ; "Government employee"; "intermittent Government employee"; "partici- 
pate" ; "person"; "regular Government employee" ; "responsibility"; "State"; 
"thing of economic value"; and "transaction involving the Government". 

(a)  "Agency" means— 
(1) the Executive Office of the President; 
(2) an executive department; 
(3) an indei^endent establishment within the executive branch; and 
(4) a Government corporation. 

For purposes of this subsection (a) — 
(I) the executive departments are the Departments of State; Defense; 

Treasury; Justice; Post Office; Interior; Agriculture; Commerce; Labor; 
and Health, Education, and Welfare; and 

(II) "Independent establishment within the executive branch" means any 
establishment, commission, board, committee or other unincorporated instrn- 
mentallty of the United States which is not— 

(A) part of an executive dei>artment or Government corporation; or 
(B) part of the legislative or jtidicial branches of the United States. 
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(III) "Government corporation" means any corporation which is either 
defined as a "wholly owned Government corporation" in the Government 
Corporations Control Act of 1946 or is designated as a Government cor- 
poration for purposes of this Act by the President by regulations Issued 
pursuant to section 10. 

(b) "Agency head" and "head of an agency" mean the chief executive offlc«r 
of an agency, who shall be the chairman in the case of an independent estalv 
lishment which is a commission, board, or committee. The Secretary of De- 
fense may delegate to the Secretaries of the Army, the Navy, and Air Force- 
such of his responsibilities as an agency head as he may deem appropriate. 

(c) "Assist" means to act, or offer or agree to act, in such a way as to helpv 
aid, advise, furnish information to, or otherwise provide assistance to. another 
person with Icnowledge that such action is of help, aid, advice, or assistance to 
such person and with intent so to assist such person. 

(d) "Comi)ensation" means any thing of economic value, however designated,, 
which Is paid, loaned, granted, or transferred, or to be paid, loaned, granted, 
or transferred for, or in consideration of, personal services to any person or to- 
the United States. 

(e) "Government action" means any action on the part of the executive 
branch of the United States, including, but not limited to— 

(1) any decision, determination, finding, ruling, or order, Including the- 
Judgment or verdict of a military court or board; and 

(2) any grant, payment, award, license, contract, transaction, sanction 
or approval, or the denial thereof, or failure to act with respect thereto. 

(f) "Government employee" means any Individual who Is— 
(1) appointed by one of the following acting In his ofiBclal capacity— 

(A) the President of the United States, or 
(B) a person who qualifies as an employee under this definition; and 

(2> engagecl in the performance of a Fe<ieriil function under authority of 
the Constitution, an Act of Congress, or an Executive act: and 

(3) under the supervision or authority of one of the persons listed in 
(A) or (B) under (1). 

Notwithstanding tlie foregoing, the term "Government employee" shall not in- 
clude any of the following— 

(i) oflicers and employees in the legislative and judicial branches of the- 
United States: 

(It) employees of the District of Columbia; 
(ill) employees of corporations other than Government corporations as 

defined In subsection (a) (ill) of this section; and 
(Iv) a reserve of the Armed Forces, when he is not on active duty and 

is not otherwise a Government employee. 
An individual shall not be deemed an employee solely by reason of his receipt 

of a pension, disability payments, or other payments not made for current 
services, or by reason of his being subject to recall to active service. 

Every Government employee shall be deemed either "Intermittent" or "regu- 
lar", as determined bv the definitions contained In subsections (g) and (j), re- 
spectively, of this section. 

(g) "Intermittent Government employee" means any Government employee 
who has performed services as such employee on not more than fifty-two worlcing 
days (which shall not include Saturdays, Sundays, and holidays) out of the pre- 
ceding three hundred and sixty-five calendar days: Provided, however. That— 

(1) the President may issue an order increasing to not more than one 
hundred and thirty days the number of working days within a three hundred 
and sixty-five calendar day period on which a particular Government em- 
ployee may perform services while still being classified as an intermittent 
Government employee for purposes of this Act: Provided, That the President 
shall mal(e a determination that the national interest requires the retention 
of such employee's services during a further specified period. A statement 
of the pertinent facts and of the President's determination of national 
Interest shall be published in the Federal Register: 

(2) a Reserve of the Armed Forces, unless otherwise a regular Govern- 
ment employee, shall be classified as an intermittent Government employee 
for purposes of this Act while on active duty solely for training, irrespective 
of the number of working days of such training; 

(3) irrespective of the fact he has performed srevices on less than fifty- 
two working days, a Government employee shall be deemed a regular Govern- 
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ment employi^e, as defined in subsection (J)  of this section, and not an 
intermittent Government employee. If— 

(A) he was appointed to a position calling for regular and continuing 
full-time services, and 

(B) his appointment did not evidence an intent that his services 
would be for a period of less than one hundred and thirty working days 
in the three hundred and sixty-flve calendar day period following such 
appointment. 

The termination of any particular term of employment of an Intermittent 
Government employee shall take effect on the day when the earliest of the fol- 
lowing events occurs: 

(i) He becomes n regular Government employee, as defined in subsection 
(j) of this section; 

(II) He resigns, retires, or Is dismissed, or the termination of his status 
Is otherwise clearly evidenced; or 

(iii) Three hundred and sixty-flve calendar days shall have elapse<l since 
the last working day on which he shall have performed service as an inter- 
mittent Government employee, unless his appointment was expressly for 
a longer period. 

An intermittent Government employee shall be in such status on days on which 
he performs no services as well as days on which he performs services. 

(h) "Participate," In connection with a transaction involving the Govern- 
ment, means to participate In Government action or a proceeding personally and 
substantially as a Government employee, through approval, disapproval, recom- 
mendation, decision, the rendering of advice, investigation, or otherwise, 

(i)  "Person" means any— 
(1) individual; 
(2) partnership, association, corporation, firm. Institution, trust, founda- 

tion, or other entity (other than the United States or an agency), whether 
or not operated for profit; 

(3) State or municipality of the United States or any subdivision thereof 
including public districts and authorities; and 

(4) foreign country or subdivision thereof. 
(J) "Regular Government employee" means any Government employee other 

than an intermittent Government employee, as defined in subsection (g) of this 
section. The termination of any particular term of employment of a regular 
Government employee shall take effect when he resigns, retires, or is dismissed, 
or the termination of his status is otherwise clearly evidenced. 

(k) "Responsibility," in connection with a transaction involving the Gov- 
ernment, means the direct administrative or operating authority, whether inter- 
mediate or final, and either exereisable alone or with others, and either per- 
sonally or through subordinates, effectively to approve, disapprove, or other- 
wise direct Government action in respect of such transaction. 

(1) "State" means any State of the United States and the District of Colum- 
bia, Puerto Rico, Guam, and the Virgin Islands. 

(m) "Thing of economic value" means any money or other thing having eco- 
nomic value, and includes, without limiting the generality of the foregoing— 

(1) any loan, projierty Interest, Interest In a contract, or other chose in 
action, and any employment or other arrangement Involving a right to 
compensation ; 

(2) any option to obtain a thing of economic value, irrespective of the 
conditions to the exercise of such option: and 

(3) any promise or undertaking for the present or future delivery or pro- 
curement of a thing of economic value. 

In the case of an option, promise, or undertaking, the time of receipt of the 
thing of economic value shall be deemed to be, respectively, the time the right 
to the option becomes fixed, irrespective of the conditions to Its exercise, and the 
time the promise or undertaking Is made, irrespective of the conditions to its 
performance. 

(n) "Transaction involving the Government" means any proceeding, applica- 
tion, submission, request for a ruling, or other determination, contract, claim, 
case, or other such particular matter— 

(1) which the Government employee or former Government employee In 
question believes, or has reason to believe, is, or will be, the subject of Gov- 
ernment action; or 
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(2) In or to which the United States is a party; or 
(3) in which the United States has a direct and substantial proprietary 

interest. 

§3. Acts affecting a personal economic interest 
(a) ECONOMIC INTERESTS OF A GOVERNMENT EMPLOYEE.—No Government em- 

ployee shall participate in a transaction involving the Government in the conse- 
quences of which he Im.s a substantial economic interest of which he may 
reasonably be expected to know. 

(b) KCONOMIC  INTERESTS OK PERSONS  I."*  WHICH  A GOVERNMENT EMPLOYEE HAS 
AN INTEREST.—No Govommeut employee shall partieipate in a transaction in- 
volving the Government in the consequences of which, to his actual knowledge^ 
any of the following iiersous has a direct and substantial economic interest: 

(1) His spouse or child : or 
(2) Any person in wliich he has a substantial economic Interest of which 

he may reasonably be expected to know ; or 
(3) Any jjerson of which he is an officer, director, trustee, partner, or 

employee; or 
(4) Any person with whom he is negotiating or has any arrangement 

concerning prospective employment; or 
(5) Any person who is a party to an existing contract with such Govern- 

ment employee or an obligee of such Government employee as to a thing of 
economic value and who, by reason thereof, is in a position to affect directly 
and substantially such employee's economic interests. 

(c) DISQUALIFICATION.—Every Government employee shall disqualify himself 
from participating in a transaction involving the Government when a violation 
of subsection (a) or (b) would otherwise result. The procedures for such 
disqualiflcation shall be established by regulations issued pursuant to section 10. 

(d) SUBSTANTIAL ECONOMIC INTERE.ST.—Tlie term "substantial economic in- 
terest" may be defined l)y regulations Issued by the President pursuant to sec- 
tion 10, but the term shall not include— 

(1) tlie interest of a Government employee in his grade, salary, or other 
matters arising solel.v from his Government employment; 

(2) the Interest of a Government employee, or of a person referred to In 
subsection (b) solely as a member of the general public, or of any significant 
economic or other segment of the general public. 

(e) PRE.SIDKNTIAL EXEMPTION.—The President may issue an order suspending 
the operation of subsections (a) and (b), in whole or in part, as to a particular 
employee with respect to tran.sactions involving the Government of a particular 
category or in connection with a particular assignment, provided that the 
President shall make a determination that under all the circumstances the na- 
tional interest In such employee's participation exceeds the public interest in 
his disqualification. A full statement of the pertinent facts and of the President's 
determination of national interest shall be published in the Federal Register. 

§ 4. Assisting in transactions involving the Government 
(a) GENERAL RUIJ: FOR ALI, EMPLOYEES.—Except in the course of his official 

duties or incident thereto, no Government employee shall assist another person, 
•whether or not for compensation, in any transaction involving the Government— 

(1) in which he hag at any time participated; or 
(2) if such transaction involving the Government is or has been under 

hla official responsibility at any time within a period of two years preceding 
such assistance. 

(h) ADDITIONAL CKNKIIAL nn.E FOR nrxin.AR EMPLOYEES.—Except in tJie course 
of his official duties or incident thereto, no regular Government employees shall— 

(1) assist another person for i-oinpensntion in any tran.saction involving 
the Government: 

(2) assist another person by representing him as his agent or attorney, 
whether or not for compensation, in any trnn.siaction involving the 
Government. 

(c) No SHARING IN COMPENSATION.—.Xo Government employee shall share In 
In any comi)ensation received by another person for assistance which such Gov- 
ernment employee is prolilbited from rendering pursuant to snbse<!tion (a) 
or  (b). 

(d) PARTNERSHIPS.—^No partnership of which a Government employee is a 
partner, and no partner or employee of snch a partnership, shall assist another 
person in any transaction involving the Government if such Government employee 
is prohib-ted from doing so by subsection (a). 
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(e) PERMITTED EXCEPTIONS.— (1) Nothing in this seotion shall prevent a Gov- 
ernment employee, subject to conditions or limitations set forth in regulations 
Issued pursuant to section 10, from assisting, iu a transaction involving the 
Government— 

(A) his parent, spouse, or cliild, or any thereof for whom he is serving 
as guardian, executor, administrator, trustee, or other personal fiduciary; 

(B) a person other than his parent, siwuse, or child for whom he l8 
serving as guardian, executor, administrator, trustee, or other jpersonal 
fiduciary; 

(C) another Government employee involved in disciplinary, loyalty, or 
other personnel administration  proceedings;  or 

(D) another person in the perfonnunce of work under a contract with 
or for the benefit of the United States: 

Provided, hoiccver. That— 
(E) in tlie case of clauses (A) and (B), such Government employee shall 

not have at any time participated in such transaction, nor, in the case of clause 
(B), shall such transaction have been under his ofiicial responsibility; and 

(F) in the ease of clauses (A), (B), (C), and (D), the circum.stances 
of the assistance shall have been disclosed to the head of the employee's 
agency and approved by him in advance of the assistance; and 

(G) in the case of clause (D), the head of such employee's agency shall 
have certified in writing that In his opinion the national interest will be 
promoted by permitting the sj>ecial knowle<lge or .skills of such Government 
eniployw to be made available to assist such other person in connection 
with such performance. 

(2) Nothing in this section shall prevent a Government employee from 
giving testimony under oath or from making statements required to be made 
under penalty of perjury or contempt. 

§5. Compensation for regular Government employees from non-Government 
sources 

(a) UNCOJI PEN SATED EMPLOYEES.—For purposcs of this section the term "regu- 
lar Government employee" shall not Include any Government employee who, 
in accordance with the terms of his appointment, is serving without com- 
pensation from the United States or is receiving from the United States only 
reimbursement of expenses incurred or a pre<ietermined allowance for such 
expenses. 

(b) PAYMENTS FOR SERVICES TO THE UNITED STATES.—No regular Government 
employee shall receive any thing of economic value, other than his compensa- 
tion from the United States, for or in consideration of personal services 
rendered or to be rendered to or for the Unite<I States. Any thing of economic 
value rec-eived by a regular Government employee prior to or subse<jueiit to his 
Government employment shall be presumed, in the absence of a showing to the 
contrary by a clear preponderance of evidence, not to be for, or in consideration 
of, personal services rendered or to be rendered to or for the United States. 

(c) COMPENSATION FOR SERVICES TO OTHERS.—No regular Government employee 
shall receive any tiling of economic value (other than his comi)ensation from 
the United States) in consideration of personal services rendered, or to be 
rendere<l, to or for any person during the term of his Government employment 
unless such servic-es meet each of the following qualifications: 

(1) The sen'ices are bona fide and are actually injrformed by such 
employee; 

(2) The services are not within the course of his otficiai duties; 
(3) The services are not prohibited by section 4 or by applicable laws 

or regulations governing non-Government employment for such employee; 
and 

(4) The services are neither performed for nor compensated by any 
person from whom such employee would be prohibited by section 6(b) from 
receiving a gift; or, alternatively, the servi«« and compensation are fully 
disclosed in writing to tlie head of the employee's agency and are approved 
in writing by him. 

(d) PAYMENTS FOB FtrruBE SERVICES TO OTHERS.—No regular Government em- 
ployee shall receive, directly or indirectly, any thing of economic value during 
the term of his Government employment In LH)nsideration of personal services 
to be rendered to or for any person subsequent to the term of suoh employment. 
Nothing contained in this subsection (d) shall be deemed to prevent a Govern- 
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ment employee from entering Into a contract for prospective employment during 
the term of his Government employment 

(e) COMPENSATION FROM LOCAL GOVERNMENTS.—Nothing contained In this sec- 
tion shall prevent a Government employee from receiving comi>ensation con- 
tributed out of the treasury of any State, county, or municipality if— 

(1) the compensation is received pursuant to arrangements entered into 
betvreen such State, county, or nntnicipality and such employee's agency; or 

(2) the compensation and the services for which it is received are fully 
disclosed in writing to the head of the employee's agency and are approved 
in writing by him. 

(f) CONTINUATION IN CERTAIN PENSION AND OTHER PLANS.— (1) Nothing con- 
tained In this section shall prevent a Government employee's continuation in a 
bona fide pension, retirement, group life, health, or accident insurance, or other 
employee welfare or benefit plan maintained by a former employer but to which 
such former enu)loyer makes no contributions on behalf of such employee in 
respect of the jjcriod of his Government employment. 

(2) Nothing contained in this section shall prevent a Government employee's 
continuation in a bona tide plan, maintiiined by a former emi)loyer and to which 
such former employer makes contributions on behalf of such employee, in the 
case of— 

(A) a pension or retirement plan qualified under the provisions of the 
Internal Revenue Code, or 

(B) a group life, health, or accident insurance plan: Provided, That the 
contributions by such employer are not made for a period longer than five 
consecutive years of Government employment (or an aggregate of five years 
out of the preceding ten). 

(3) Nothing contained in this section shall require the termination of the 
rights of a Government employee acquired under a bona fide profit-sharing or 
storlt bonus plan maintained by a former employer and qualified under the 
provisions of the Internal Revenue Code: Provided, That no contributions are 
made by such former employer on behalf of the Government employee based on 
profits attributable to any portion of the period of his Government employment. 

(4) The provisions of this subsection (f) shall be subject to any additional 
conditions or limitations. Including limitations on maximum amounts, set forth 
in regulations Issued pursuant to section 10. 

(g) TRAVEL AND RELATED EXPENSES.—Travel and related expenses received 
other than from the United States shall be deemed to be for or in con.sideration 
of personal services rendered to or for a person only to the extent provided in 
regulations Issued pursuant to section 10. 

§6. Gifts 
(a) GENERAL BI;LE POR ALL EMPLOYEES.—No Government employee shall re- 

ceive, accept, tal\e, seek, or solicit, directly or indirectly, any thing of economic 
value as a gift, gratuity, or favor from any person if such Government employee 
has reason to believe the donor would not give the gift, gratuity, or favor but 
for such employee's office or position within the Government. 

(b) ADDITIONAL GENERAL RULE FOR REGULAR EMPLOYEES.—No regular Govern- 
ment employee shall receive, accept, take, seek, or solicit, directly or indirectly, 
any thing of e<;onomic value as a gift, gratuity, or favor from any person, or 
from any officer or director of such person, if such regular Government employee 
has reason to believe such person— 

(1) has or is seeking to obtain contractual or other business or financial 
relationships with such emplo.vee'8 agency; or 

(2) conducts operations or activities which are regulated by such em- 
ployee's agency; or 

(3) has interests which may be substantially affected by such employee's 
performance or nonperformance of official duty. 

(c) PERMITTED EXCEPTIONS.—Exceptions to subsections (a) and (b) may be 
made by regulations issuefl pursuant to section 10 in situations where the cir- 
cumstances do not lead to the inference that the official Judgment or action of 
the Government employee receiving, directly or indirectly, the gift, gratuity, or 
favor was intended to be influenced thereby. 

§ 7. Abuse of office 
Except in the course of his official duties or incident thereto, no Government 

employee shall, in his relationships with any person si)ecifled in the succeeding 
sentence, use the power or authority of his office or position within the Govern- 
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ment In a manner Intended to Induce or coerce such other person to provide such 
Government employee or any other person with any thing of economic value^ 
directly or indirectly. This section shall apply to relationships with any person, 
or any officer or director of such person, from whom such Government employee. 
If he were a regular Government employee, would be prohibited by section 6(b) 
from receiving a gift 

§8. Postemployment 
(a) GENERAL BLTLE.—No former Government employee shall at any time sub- 

sequent to his Government employment assist another person, whether or not for 
compensation, in any transaction involving the Government— 

(1) in wliich he at any time participated during his Government em- 
ployment ; or 

(2) if such transaction involving the Government was under his official 
responsibility as a Government employee at any time within a period of 
two years pieceiliug such assistance. 

(b) No SHARINO IN COMPEN8ATIO.N.—\o former Government employee shall 
share in any compensation received by another person for assistance which such 
former Government employee is prohibited from rendering by subsection (a). 

(c) PARTNEKSHIPS.—(1) No partnership of which a former Government em- 
ployee is a partner, and no partner or employee of such a partnership, shall, for 
a period of two years following the termination of his Government employment, 
assist another person in any transaction involving the Government in which such 
former Government employee at any time participated during his Government 
employment. For purposes of this subsection (c)(]), the termination of the 
former Government employee's employment with the agency by which he was 
employed when he so participated shall be deemed to be the termination of his 
Government employment. 

(2) Whenever subsection (c)(1) would be applicable but for the expiration 
of the period of two years referred to therein, the circumstances of the former 
Government employee's participation in the transaction during his Government 
employment, if the individuals acting for the partnership are aware of such 
participation, shall be dLsclosed to the agency principally involved in the trans- 
action involving the Government, and an affidavit of such former employee to 
the effe<"t that he has not assisted in such transaction involving the Government 
shall be furnished to such agency. 

(d) SPECIAL Rtn.E FOB COSIPUTATION OP TWO-TEAK PERIOD FOR CERTAIN FORMER 
TPfTER^[ITTE^•T E^^p^.oYEEs.—For pnriioses of this section, a former intermittent 
Government employee whose employment terminated under clause (ill) of sec- 
tion 2(g) shall be deemed to have terminated such employment on the last 
working day on which he performed services as an intermittent Government 
employee. 

(e) PERSONS F0RMr:RLY ON ACTIVE HUTT AS COMMISSIONED OFFICERS or ARMED 
FORCES.—The President shall, in furtherance of this section 8, issue regulations 
of the nature herein described api'licable to persons who have been commissioned 
officers on active duty in one of the armed forces of the United States. Such 
regulations shall hnve the effect of prohibiting such persons, for the periods 
therein specified, from personally dealing with personnel of the Department of 
Defense, or of such units thereof as may be specified in such regulations, with 
the purpose of assi.'stlng in the sale of anything. Including services, to the United 
States through the Departmentof Defense or such units thereof as may be spec- 
ified in such regulations. The retirement pay of any retired commissioned offi- 
cer who violates such regulations shall be terminated pursuant to the regulations 
Issued hereunder for the periods therein specified. 

<f) PERMITTED EXCEPTIONS.—The permitted exceptions applicable to Govern- 
ment employees under section 4(e) shall also be applicable to former Government 
employees under this section 8, subject to conditions or limitations set forth In 
reeulatlons ls,sued pursuant to section 10. For purposes of this section 8, 
references In .such section 4(e) to the Government employee providing assistance 
shall be deemed to be to the former Government employee, and references to his 
agency shall be deemed to be to his former agency. 

§ 9. Illegal payments 
(a) PAYMENTS AS COMPENSATION, ETC.—No T>erson shall give, pay, loan, transi- 

fer, or deliver, directly or Indirectly, to any other person any thing of economic 
THlne believing or having reason to believe that there exist circumstances maklni; 
the receipt thereof a violation of section 4, 5, or 8. 
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(b) GDT8.—No person shall give, transfer, or (leliyer, directly or indirectly, to 
a Government employee nny thins of economic vnlue as ii grift, gratuity, or favor 
if either— 

(1) such person would not give the gift, gi-atuity, or favor but for such 
employee's office or position within the Government: or 

(2) such i^rson is in a status specified in clause (1), (2), or (3) of sec- 
tion«(b). 

Exceptions to this subsection (b) may be made by regulations issued pursuant 
to section 10 in situations referretl to in section (i(c). 
§10. Administration 

(a) REHi'ONsinii.iTT OP THE PBB8IDBNT.— (1) The President shall be responsible 
for the estjiblishinent of approi)riate standards to protect against actual or 
potential conflicts of interest on the part of Government employees and for the 
administration and enforcement of this Act and the regulations and orders issued 
hereunder. 

(2) The President may, and shall do so when required by this Act, issue 
regulations extending, supplementing, implementing, or Interpreting the provi- 
sions of this Act. Such regulations shall take precedence over any regulations 
issued by agency heads pursuant to subsection (c). 

(3) The President shall have particular responsibility for the enforcement 
of this Act as applied to employees of the Executive Office of the President and 
to agency heads, and for this puriwse the President shall have all the powers of 
an agency head. 

(4) The President may conduct Investigations of facts, condition or conditions, 
practices, or other matters In carrying out his responsibilities and iwwers under 
this subsection (a) and in obtaining information to serve as a ba.sis for recom- 
mending further legislation related to the purposes of this Act. In connectiwi 
wltli any such Investigation the President shall have all the jiowers with respect 
to oaths, afflrmation.s, subi)enus, and witnesses as are provided in section 
12(b)(2). The President may delegate any or all of his powers under this 
subsection (a)(4) to the Administrator referred to In subsection (b) or to 
others, either generally or in particular instances 

(b) EXECUTIVE CONFLICT OF INTEREST ACT ADMINISTKATOR.—(1) The President 
shall designate an official from within the Executive Office of the President or 
create an office within the Exe<;utive Office of the President (such official or the 
head of such office being hereinafter referred to as the "Administrator") to per- 
form the following functions: 

(A) To assist the President In carrying out his responsibilities under sub- 
section (a) ; 

(B) To receive copies of all regulations Lssued by agency heads pursuant 
to subsection (c), to analyze the same and make reconnneudations to agency 
heads with respect thereto; 

(C) To receive reports from agencies and to collect information with 
resjiect to, and conduct studies of, personal conflicts of Interest of Govern- 
ment employees within the executive branch ; 

(D) To con.sult with the Attorney General, the Chairman of the Civil 
Service Commission, the Comptroller General and other appropriate officials 
with respect to conflict-of-interest matters affecting more than one agency: 

(E) To consult with agency heads, and with appropriate officers desig- 
nated by them, as to the administration of this Act within their respective 
agencies and the regulations issued hereunder applicable to their respective 
agencies: 

(F) To give advice with respect to the application of this Act and regu- 
lations issued hereunder, when so requested by the President or agency 
heads; 

(G) To undertake and conduct, in conjunction with agency heads, a study 
of the extent to which any of the principles of this Act should be made 
applicable to persons and to the employees of persons having contracts, sub- 
contracts, licenses, or similar relationships with or from the United States; 
and 

(H)  To provide reports and Information to the President and the Con- 
gress concerning the administration of this Act and conflict-of-interest mat- 
ters generally. 

(2)  The Administrator is authorized to employ personnel and expend fimds for 
the purposes of this Act to the extent of any appropriations made for the pur- 
poses herjof. 
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(c) RESPONSIBILITY OP AGENCY HEADS.— (1) Each agency head shall be re- 
sponsible for the estiiblisbiueut of appropriate standards within his agency to 
protect against actual or potential conflicts of interest on the part of employees 
of his agency, and for the administration and enforcement within his agency of 
this Act and the regulations and orders issued hereunder. 

(2) Each agency head may, subject to the regulations issued by the President 
under subsection (a)(2), issue regulations extending, supplementing, imple- 
menting, or interpreting the provisions of this Act as applied to his agency. He 
shall file copies of all such regulations with the Administrator. 

(3) Each agency head may conduct investigations of facts, conditions, prao 
tices, or other matters in carrying out his responsibilities and powers under this 
subsection (c). In connection with any such investigation the agency head shall 
have all the powers with respect to oaths, affirmations, subpenas, and witnesses 
as are provided in section 12(b) (2). The agency head may delegate any or all 
of his powers under this subsection (c) (3) to any officer designated by him, 
either generally or in particular instances. 

§ 11. Preventive measures 
The head of an agency may, and shall do so if so provided in regulations 

issued by the President, require— 
(a) individuals entering Government employment with .such agency and, 

periodically, the employees or particular categories of emploj'ees of such 
agency, to sign a statement that they have read an appropriate summary of 

•the rules established by this Act and the regulations issued hereunder; 
(b) employees of such agency, or particular categories thereof, to report 

periodically as to their non-Government employment or self-employment, 
if any; 

(c) representatives of otlier persons before an agency to certify that, to 
the best of their knowledge, their representation will not violate section 4 
or 8 or tlie regulations issued thereunder; and 

(d) persons who are principals in traiLsactlons Involving the Government 
to certify that, to the best of their knowledge, they have not received a-ssist- 
ance under circumstances which would violate section 4 or 8 or the regu- 
lations issued thereunder. 

§12. Remedies; civil penalties; procedure 
(a) ADMINISTRATIVE ENFOBCEMENT AS TO CUBRKNT GOVERNMENT EMPLOYEES.— 

(1) Remedies and Civil Penalties: The head of an agency may dismiss, 
suspend, or take such other action as may be appropriate in the circum- 
stances in resi)ect of any Government employee of his agency upon finding 
that such employee has violated this Act or regulations promulgated here- 
under. Such action may include the im|>osition of conditions of the nature 
described in subsection (b) (1). 

(2) Proceilure: The procetlures for any such action shall correspond to 
those api)licable for disciplinary action for employee misconduct generally, 
and any such action shall be subject to judicial review to the extent provided 
by law for disciplinary action for misconduct of employees of the same 
category and grade. 

(b) ADMINISTRATIVE ENFORCEMENT AS TO FORMER CO\'ERNMENT EMPLOYEES AND 
oruEBs.— 

(1) Remedies and Civil Penalties: The head of an agency, upon finding 
that any former employee of such agenc'y or any other iKTson has violated 
any provision of this Act, may, in addition to any other iwwers the head of 
such agency may have, bar or impose reiisonal)le conditions ui)on— 

(A) the appearance before such agency of such former employee or 
other person, and 

(B) the conduct of, or negotiation or competition for, business with 
such agency by such former employee or other i)erson, 

for such j)erio<l of time as may reasonably be necessary or appropriate to 
effectuate the puri)oses of this Act. 

(2) Procedure: 
(A) Hearings.—Findings of violations referred to in subsection 

(b) (1) shall be made on the record after notice and hearing, conducted 
in accordance with the provisions governing adjudication in title r>. 
United States Code, soi:s. 1005. 1000, 1007, 1008, and 1011 (Administra- 
tive Procedure Act).   For the purposes of such hearing any agency 
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head, or any officer designated by It, la empowered to administer oaths 
and affirmations, subpena witnesses, compel tbeir attendance, take evi- 
dence, and require the production of any b(X)ks, papers, correspondence, 
memoranda, contracts, agreements, or other records which the agency 
head finds relevant or material to the inquiry. Such attendance of 
witnesses and the production of any such records may be required from 
any place in the Unite<l States at any designated place of hearing. 
Witnesses summoned by the agency head to appear shall be paid the 
same fees and mileage that are paid witnesses in the courts of the United 
States. 

(B) Judicial review.— (1) Any party to a proceeding under this sub- 
section (b) aggrieved by an order issued by the agency head pursuant 
hereto, may obtain a review of such order In the court of appeals of the 
United States for any circuit wherein said party is located or has its 
principal place of bu.siness, or in the United States Court of Appeals for 
the Di.strict of Columbia, by filing in such court within sixty days after 
the order of the agency upon a written petition praying that such order 
be modified or set aside in whole or in part 

(ii) A copy of such petition shall forthwith be trans;iiitte<l by the 
clerk of the court to the agency head involved, and thereupon such 
agency head shall file with the court the record upon which the order 
complained of was entered. Upon the filing of such iietition, such court 
shall have jurisdiction, which upon the filing of the record with It shall 
be exclusive, to affirm, modify, or set aside such order in whole or in 
part. 

(iii) No objection to the order of the agency head .shall be considered 
by the court unless such objection shall have been urged before the 
agency or there is reasonable ground for failure to do so. 

(Iv) The findings of the agency head as to the facts, if supported by 
substantial evidence, shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evidence, and shall show to the 
sati.sfaction of the court that such additional evidence is material in that 
there were reasonable grounds for failure to adduce such evidence In 
the proceedings before the agency, the court may order such additional 
evidence to be taken before the agency and to be adduced upon the 
hearing in such manner and upon such terms and conditions as to the 
court may seem proper. 

(v) The agency head may modify his findings as to the facts by reason 
of the additional evidence so taken and shall file with the court such 
modified or new findings which, if supported by substantial evidence, 
shall be conclusive, and his recommendation, if any, for the modification 
or setting aside of the original order. The Judgment and decree of the 
court, afHrming, modifying, or setting aside in whole or in part, any such 
order of the agency head, shall be final, subject to review by the Supreme 
Court of the United States upon certiorarl or certification as provided 
In sections 346 and 347 of title 28. The commencement of proceedings 
for review under this subsection shall not, unless specifically ordered by 
the court, operate as a stay of the agency head's order. 

(c) RESCISSION OF OOVERNME:«T ACTION.—The President or any agency head 
may cancel or rescind any Government action without contractual liability to 
the United States where— 

(1) he has found that a violation of this Act has substantially influenced 
such Government action : and 

(2) in his judgment the lntere.sts of the United States so require under 
all of the circumstances, including the position of Innocent third parties. 

The finding referred to in clause (1) shall be made in accordance with the pro- 
cedures set forth in subsection (b) (2) and shall be subject to judicial review 
In accordance with the provisions of subsection (b) (2) (B) : Proxuded, That the 
President or such agency bead may .suspend Government action pending the 
determination, pursuant to this subsection, of the merits of the controversy. 
The exercise of judgment pursuant to clause (2) of this subsection shall not be 
subject to judicial review. 

(d) Cmr. REMEDY FOR DAMAGES AOATNST EMPT.OYEES AND FORMER EMPT.OVEER.— 
The Attorney General of the United States may bring a civil action in anv dis- 
trict court of the United States against any Government emplovee op former 
Government employee who shall, to his economic advantage, have acted in viola- 
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tion of this Act, and in such action may recover on behalf of the United States 
in partial reimbursement of the United States for its expenses of administering 
this Act, damages in an amount equal to three times the amount of such eco- 
nomic advantage. 

(e) CIVIL PENALTIES FOB ILLEGAL PATMENTS.—Any person who snail violate 
section 9 .shall pay a civil penalty of not more than $5,000, in partial reimburse- 
ment of the United States for its expenses of administering this Act The Gov- 
ernment employee or former Government employee involved shall not be subject 
to prosecution under title 18, United States Code, section 2, or title 18, United 
States Code, section 371, or any other provision of law dealing with criminal 
conspiracy, by reason of the receipt of any such payment. 

(f) PUBLICATION OF CERTAIN FINDINGS AND DECISIONS.—Whenever the head of 
any agency, or the President, exercises the authority conferred by subsections 
(a), (b), or (c) of this section, copies of the findings and decision therein shall 
be filed with the President and shall be published at least once each year as part 
of a volume collecting such findings and opinions. Such volumes shall be made 
available for public inspection and shall also be made available for distribution 
or sale to interested persons. 

(g) INTERESTS OP N.^TIO.NAL SECURITY.—When any provi.sion of this Act re- 
quires publication of information and the President finds that publication of 
part or all of such information is Inconsistent with n.ational .security, he may 
suspend the requirement of such publication to the extent and for such period 
of time a.s he shall deem essential for reasons of national security. 

(h) STATUTE OF LIMITATIONS.—No administrative or other action under sub- 
sections (b), (c), (d), or (e) of this section to enforce any provision of this 
Act shall be commenced after the expiration of six years following the occurrence 
ot the alleged violation. 

TITLE II—CRIMINAL PENALTIES 

821. Acts in violation of Executive Conflict of Interest Act 
Title 18 of the United States Code is amended by adding a new chapter 

thereto, to be designated chapter 16 and reading as follows: 

"CHAPTEK 16—CONFLICTS OF INTEBEST 

"§301. Acts in violation of Executive Conflict of Interest Act 
"Any person who shall purposely or knowingly violate any provision of the 

Executive Conflict of Interest Act shall be fined not more than $10,000, or im- 
prisoned for not more than one year, or both. For purposes of this section, 
the terms 'purposely' and 'knowingly' shall have the respective means set forth 
Insubsec-tions (a) and (b) : 

"(a) 'Purposely': A person acts purposely with respect to a material element 
of an offense when— 

"(1) if the element involves the nature of his conduct or a result thereof, 
it is his conscious object to engage in conduct of that nature or to cause 
such a result; and 

"(2)  if the element involves the attendant circnm-stances, he knows of 
the existence of such circumstances. 

"(b) 'Knowingly':   A  person  acts  knowingly  with  respect  to a  material 
element of an offense when— 

"(1) if the element involves the nature of his conduct or the attendant 
circumstances, he knows that his conduct is of that nature or he knows of 
the existence of such circumstances; and 

"(2) if the element involves a result of his conduct, he knows that hla 
conduct will necessarily cause such a result." 

TITLE III—AMENDMENT AND REPEAL OF EXISTING LAWS 

§31. Amendment of title 18, United States Code, sections 216 and 1914 
Section 216 of chapter 11 and section 1914 of chapter 93 of title 18 of the 

United States Code are each amended by adding the following as a new para- 
graph to precede the present text of each such section : 

"From and after the effective date of the Executive Conflict of Interest Act, 
thi-i section shall not apply to (1) any person who is a Government employee 
as defined In section 2(f) of that Act, and (2) any act of another person which 
Is directed toward such a Government employee." 
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§ 32. Amendment of title 18. United States Code, sections 281, 283, and 434 
Swtioiis 281 and 28.'? of chapter 15 of title 18 of the Unite*! States Code are 

each amended by deleting the second pnrapraph thereof. Kach of such sec- 
tions is further amendeii and section i'M of chapter 23 of title 18 of the United 
Stiitos Code is amende<l by adding; the following as a new paragraph to pre- 
cede the present text of each sucli section: 

"Prom and after the effe<tive date of the Executive ConHict of Interest Act, 
this se<'tion shall not apply to any person who is a Goveriunent employee as de- 
Oned in section 2(f) of that Act." 

§33. Amendment of title 18, United States Code, section 284 
Section 2H4 of chapter 1.") of title 18 of the Unite<l States Cwle is amended by 

adding the following as a new jiaragraph to prece<le the present text of such 
section : 

"From and after tlie effective date of the Executive Conflict of Interest Act, 
this section shall not apply to any jwrson who has been a Government employee 
as defined In section 2(f) of that Act." 

§ 34. Amendment of title 22, United States Code, section 1792(a) 
Section 532(a) of the llutual Security Act of 1954 (08 Stat. 859), as amended 

by section 10(d) of the Act of July 18. 1950 (70 Stat. .'(61; 22 U.S.C. 1792 (a)), 
is amended to read as follows: 

"(a) Service of an individual as a member of the Board established pur- 
suant to 8e<!tiou 308 of tliis Act or as an exi>ert or consultant under section 
fiSOta) shall not be considered as employment or holding of office or position 
bringing such individual within the provisions of section 0 of the Act of 
May 22, 1920 (5 U.S.C. 715), or .section 212 of the Act of June 30, 19.32 (5 U.S.C. 
.TOa), or au.v other Federal law limiting the reemployment of retired officers or 
employees or governing the siujultJineous rweipt of comiiensation and retired 
pay or annuities. Contracts for the employment of retiretl military personnel 
with siiecialized research and development exiierience, not to exceed ten in 
numl)er, as exi>erts or consultants under .section 530(a), may be renewed 
annually, notwith.standing section 15 of the Act of August 2, 194C (5 U.S.C. 
55(a))." 

§ 35. Amendment of title 5, United States Code, section 30r(d) 
Section 29(d) of the Act of August 10, 1956 (70A Stat 632; 5 U.S.C. 30r(d)), 

is amended to read as follows: 
"(d) When he is not on active duty, or when he is on active duty for 

training, a reserve is not considere<l to be an officer or emjjloyee of the United 
States or a person holding an office of trust or profit or discharging any official 
function under, or in connection with, the United States because of his apiwint- 
ment, oath, or stjitiis, or any duties or functions performed or pay or allow- 
ances receive<l in that capacity: Provided, hoicevcr. That a reserve on active 
duty for training shall be deemed an employee of the United States for purposes 
(if the Executive Conflict of Interest Act" 

§ 36. Repeal of particular substantive restraints 
The following sections are repealed: 
(a) Section 190 of the Revised Statutes (5 U.S.C. 99) (relating to postem- 

ployment prosecution of claims by employees in departments) ; and 
(b) Section 244 of the Revised Statutes (5 U.S.C. 254) (relating to certain 

business interests of clerlis in the Treasury Department) ; 

§ 37. Repeal of particular substantive restraints applicable to retired oflScers 
The following se(.tions are repeale<l: 
(a) Section 1309 of the Act of August 7, 1053 (07 Stat 437; 5 U.S.C. 59c), 

(relating to loss of retirement pay by retired commissioned officers engaged 
in certain selling activities). 

(b) Secti(m 0112 of chapter .557 of title 10 of the United Stiites Code (re- 
lating to the loss of piiy or retirement t)ay by certain officers who sell naval 
supplies to the Navy Department). 

§ 38. Repeal of exemptions from particular conflict-of-interest statutes 
The following se<-tions are repealed : 
(a) Section 173(c) of chapter 7 of title 10 of the United States Code (provid- 

ing certain conflicts exemptions for advisers to the Secretary of Defense). 
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(b) Section 1583(b) of chapter 81 of title 10 of the United States Cod« 
(authorizing conflicts exemiitions for persons employed by the Secretary of 
Defense to serve without compensation). 

(c) Section 5153(d) of chapter 513 of title 10 of the United States Code (pro- 
viding certain conilicts exemptions for members of the Naval Research Advisory 
Committee). 

(d) Section 807 of the Act of August 2, 1954 (68 Stat. 645; 12 U.S.C. 1701h), 
(providing certain conflicts exemptions for members of advisory committees 
of the Housing and Home Finance Agency). 

(e) Section 5 of the Act of June 4, 1!>56 (70 Stat 243: 16 U.S.C. 934) (pro- 
viding certain conflicts exemptions for conmilssioners and members of advisory 
committees appointed under the Great Lakes Fishery Act of 1956). 

(f) Section 5 of the Act of September 7, 1950 (64 Stat. 778; 16 U.S.C. 954) 
(providing certain conflicts exemptions for commissioners and members of 
advisory committees appointed under the Tuna Conventions Act of lll.'iO). 

(g) Section 5 of the Act of September 27, 1950 (64 Stat. 1068; 16 U.S.C. 
984) (providing certain conflicts exemptions for commissioner and members 
of advisory committees appointed under tie Northwest Atlantic Fisheries Act 
of 1950). 

(h) Section 5 of the Act of August 12, 1954 (68 Stat. 698; 16 U.S.C. 1024) 
(providing certain conflicts exemptions for commissioners and members of 
advisory committees appointed under the North Pacific Fisheries Act of 1954). 

(1) Section 1(X)3 of the .\ft of September 2, l!i,">8 (72 Stat. 1(!(i;{- 20 ISC. 
583) (providing certain conflicts exemptions for members of advisory com- 
mittees and information councils appointed under the National Defense Educa- 
tion Act of 1058). 

(j) Section 14(f) of the Act of May 10, 1050 (64 Stat 154, 155; 42 U.S.C. 
1873(f)) (providing certain conflicts exemptions for members of the National 
Science Board and committees and coniiiiissions appointed under the National 
Science Foundation .\<t of IJt.V)). 

(k) Section 163 of the Atomic Energy Act of 19.54 (68 Stat 951), as amended 
by section 2 of the Act of September 21, 19."i9 (73 Stat .574; 42 U.S.C ^203) 
(providing certain conflicts exemptions for members of rhe General Advisory 
Committee and advisory boards appointed under the xVtomlc Eiierjiv Act of 
1954). 

(I) Section 1ft) of the Act of June 19, 1951 (65 Stat 87; 50 U.S.C. App. 
463(a)) (providing certain conflicts exemptions for particular Selective Serv- 
ice officials). 

(m) Section 113 of the Renesrotiation Act of 1!).->1 (65 St.-it. 22), as ameiirled 
by section 13 of the Act of August 1, 19,56 (70 Stat. 792: .50 IT.S.C. App. 1223) 
(providing certain conflicts exemptions for employees of departments and 
aeencles to which the Renegotiation Act of 1951 is applicable and of the Re- 
negotiation Board). 

(n) Section 7(b) (4) of the Act of August 0, 1955 (69 Stat 582; ."iO U.S.C. 
App. 2160 (b) (4) (Providing certain conilicts exemptions for persons serving 
without compensation under the Defense Production Act of 19.50). 

TITLE IV—MISCELLANEOUS PROVISIONS 
§41. Short title 

TMs Act shall be known and may be cited as the "Executive Conflict of 
Interest Act". 
§ 42. Effective date 

This Act shall take effect ninety days after the date of its enactment, except 
that section .37 shall not take effect until the effective (late of the regulations 
issued by the President pursuant to section 8(e). 

Mr. LiifDSAT. Preliminarily I should say also, Mr. Chairman, that 
the work of this special committee, which has been going on for over 
2 years insofar as its formal weekly or monthly meetings are con- 
cerned, was designed to be helpful not only to the executive b'-aiich of 
the Government, by its review of the whole subject conflict of interest, 
but to the Congress, as well. Specifically, we had in mind the Com- 
mittee of the Judiciary of the House of Representatives, of which I 

532S8—80 2H 
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am honored to be a member, and, of course, Mr. Chairman, who have 
spent yeare studying this all-important subject. 

The background of this study by the Association of the Bar of the 
City of New York I will state very briefly. Upward of 5 years ago, 
members of the Association of the Bar of the City of New York be- 
came deeply concerned with the subject of conflict of interest in the 
executive branch of Government from two points of view: 

One, at all times seeing to it that the public interest was protected. 
This required a clear understanding of the laws and a grasp of all 
of the weaknesses, loopholes and confusions in existing law. 

Secondly, the committee was concerned about the problem of re- 
cruitment, particularly in Ihis day and age, the 20th ccntui-y, when 
increasingly the Go^'ernment is in need of the services of leading 
citizens ai'ound the countrj' in all phase of governmental activity. 

Tlierefore, at the instigation of at least two past presidents of the 
Association of the Bar of the City of New York some years ago a 
committee was formed. It was financed by grants from the Ford 
Foundation to the extent of $72,.500.   It began its work early in 1958. 

Membership on the special committee consisted of the following: 
Roswell B. Perkins of New York, former Assistant Secretary of 

Health, Education, and Welfare, who is the chairman and who is 
here this morning. He shall testify about the committee's report 
and the bill which I have int reduced. 

Also, Howard F. Burns of Cleveland, Ohio, who is also present 
this moniing and sitting on my left, at the table here. Mr. Bums is 
a member of the Council of the American Law Instittite. 

Charles A. Coolidge of Boston, former Assistant Secretary of De- 
fense for I^egal and Legislative Affaire. 

Paul M. Ilerzog of New York, former Chairman of the National 
Labor Relations Board. 

Alexander C. Hoagland, Jr., of New York, who is also here this 
morning sitting on Mr. Perkins' left. 

Parenthetically, let me say that Mr. Hoagland, in a rather special 
capacity, sometime prior to the formation of the special committee, 
had been undertaking a review of this whole subject at the i-equest of 
a past president of the Association of the Bar of the City of New 
York. 

Other membeis are: 
Everett L. Hollis, former General Counsel of the Atomic Energy 

Commission. 
Chai'les A. Hoi-sky. former Assistant Prosecutor at Nuremberg with 

the Chief of Counsel for War Crimes, now a practicing lawyer. 
John E. Lockwood of New Yoik, former General Covmsel, Office 

of Inter-American Alfairs. 
Samuel I. Rosenman of New York, fonner special counsel to Pres- 

idents Roosevelt and Truman. 
And, lastly, myself. I became a member of this committee, Mr. 

Chairman, sometmie prior to my election to Congress and continued 
on in that capacity. 

Tlio committee met for 2 years in New York, 2 days each month and 
1 evening (all day Fridays, Friday evenings and Saturday) for a 
perio<l of approximately 2 yeai-s. A great deal of testimony was 
taken from people in and out of Govermnent and, of course, the sjie- 



FEDERAL   CONFLICT  OF  INTEREST   LEGISLATION 381 

cial committee was honoi-ed when you, Mr. Chairman, came up to 
New York to give the committee the benefit of your views. n 

May I say that the conunittee, and I shoukl like to emphasize this, 
Imd only one object in mind and that was to be helpful to the Govern- 
ment in this touchy are^i of conflict of interest. 

It had been the' intention of the committee, and it is still its inten- 
tion, to publish in hard cover form the very voluminous background 
report that it has prepared. It had also been the conunittee's inten- 
tion to release the text of the draft bill at about the same time. 

However, this subconmiittee went forward with hearings on this 
subject, which, let me emphasize, it not only had c\ery right to do, 
but should have done. 1 should like to compliment the chairman 
and the subconunittee for proceeding with such dispatch at this 
all-important time when clariliciition in this area is so desperately 
needed. 

In view of the hearings that were going forward, it Wiis decided 
by the sijecial committee of the Association of the Bar that if we were 
going to make a contribution, and if the over 2 years of study were to 
be put to good use, we ought to make our report available as fast as 
we possibly could. For tiiat reason, mimeographed copies were j^re- 
pared in advance of the hard-cover publication. In effect, a crash 
program by tlie special committee was inaugurated to make certain 
that the draft bill was completed and polished. That progi-ani w:is 
not finished until just a few weeks ago. At that time the mimeo- 
gnipiied copy I have here was made available to tliis subcommittee 
and the completed and polished draft bill was introduced in the House 
of Representati\-es and in the Senate. 

ilr. Chairman, the Association of the Bar of the City of New York 
has undertaken, in the psist, other reviews of subjects of national 
importance, such as the question of the right to tra\ el and passports. 
Another, which came before the House Committee on the Judiciai-y 
not long ago, was on the subject of the public defender system in 
the United States. In neither of those cases, howcAer, in connection 
with those reports that were made by the Association of the Bar of 
the City of New York, also funded, 1 might add, by foimdation sup- 
port, was a draft bill prepai-ed. Thus, although those reports, in 
my judgment, made a substantial contribution, they fell short by not 
undertaking the difficult task of actually trymg to translate the 
recommendations made in those programs into legislative form. 

This si^ecial committee has attempted to overcome that shortcom- 
ing by translating into terms of specific legislative proposals the 
recommendations that it makes in the report. 

Lastly I might add that the achievement of the special conmiittee 
would not have been possible without the guiding hand and selfless 
devotion and energy of the staff dii'ector. Prof. Bayless Manning of 
the Yale Law School, and Prof. Marver H. Bernstein of Princeton 
Univei-sity, associate staff director. 

Profassor Manning more than met the herculean challenge of mar- 
.shaling the many views of the special committee and its consultants 
into a unanimous report and recommended bill. The research which 
he and Professor Bernstein did met the highest tradition of academic 
scholarship. The entire special committee and I, as one of its members 
and as the sponsor of the legislation in the House of Representatives, 
are deeply grateful to both Professors Manning and Bernstein. 
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Mr. Chairman, at this point I should like to read into the record two 
paragraphs that appear m the foreword of the committee's report: 

Our finnl expression of gratitude goes to Bnyless Manning and Marver H. Bern- 
stein. They planned and carried ont the enormous tasli rf research with vigor, 
imagination, tact, and thoroughness. But they hrought to our conference table 
not only the results of their researches; they also hrouglit us their own wide 
knowledge, sound Judgment, and rigorous professional standards. They were 
our intellectual leaders, and the work of their minds is everywhere in this 
report. 

As the individual respnnsilile for the staff work on the 'entire project—for 
fitting all its pieces together and guiding the committee's deliberations—Profes- 
sor Manning has rendered a truly outstanding perfTmance both as a legal 
scholar and as a practical administrator. His work on this project, superimposed 
on a full teaching schedule and major commitments to several other projects, 
could easily have required full-time labors of several years' duration for anyone 
«f less'er capacity and diligence. 

Now. if I may be permitted, Mr. Chairman. I should like to intro- 
xJuce Mr. Perkins, the chairman of the special committee, who will 
tell yon in greater detail about the proposal that the special com- 
mittee has to make. 

Mr. McCrLLoni. Mr. Chairman. 
The CiTATRMAX. Mr. McCuUoch. 
Mr. McCui.Loni. Mr. Chairman, before Mr. Perkins begins his 

testimony, I would like to say tliat 1 am very happy that our very able 
Congressman, John Lindsay, is interestecl in this most important 
subject and has introduced a bill. I am sure we will continue to use 
his heln end his interest as this subcommittee continues its .study. 

And, if it be in accordance with the wishes of the chairman, I would 
be very happy if our colleague would join us up here and be per- 
mitted to participate in the questioning. 

The CHAIRMAN. We would be very happy to have Mr. Lindsay up 
here. 

The Chair wishes to make a statement. 
The Cliair welcomes tlie testimony of Mr. Roswell Perkins, chair- 

man of the Special Committee on the Federal Conflict-of-interest 
Laws of the Association of the Bar of the City of New York. 

The Chair has read with great interest tlie association committee's 
voluminous report and recommendations on conflict of interest and 
the Federal Service and has also carefully examined H.R. 10575, 
introduced by our distinguished colleague, Mr. Lindsay, which 
embodies the association's recommendations. 

Commendation is due tlie bar ass x-iation group for its painst aking 
analysis of many of the vexing problems pre.sented by conflictvS of 
interest. As its report aptly points out, present legislation on this 
subject is inc/)nsistent, vague, and unreasonably complicate<l. Fed- 
eral conflict-of-interest legislation comprises, in short, a hodgepodge 
of overlapping, inconsistent, and incomplete provisions. In these 
circumstances, the extensive and conscientious cx)nsideratinn «riven to 
this matter by tlie bar as.'sociation will be most lielpful to the Con- 
gress in the consideration of legislation which will ])rote<'t the Federal 
service against unethical practices on the part of its employees with- 
out, at the same time, undermining the dignity of Government service 
or making it repugnant to able and talented men and women. 

In this connection, the bill I have introduce*^!, H.R. 2156, wotdd re- 
vise, codify, and strengthen existing provisions of the Criminal Code 
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dealing with conflicts of interest and with the related subjects of 
bribery and graft, on the assumption, oft reiterated by the courts, 
that the various conflict-of-interest sections are intended to prohibit 
bribery in its subtle fonns. I note with interest the statement in the 
bar association report (IX-8) that "a major contribution to the field 
would be made even if no more were done than to consolidate and 
unify this patchwork of 100 years of fitful legislation." 

The bar association bill—Mr. I^indsay's bill—adopts a somewhat 
different approach. It repeals existing conflict-of-interest statutes 
applicable to executive branch personnel and places, instead, prin- 
cipal reliance upon the Pi'esident and agency heads to invoke adminis- 
trative sanctions. While criminal sanctions would be available for 
the most flagrant violations, even such sanctions could not as a prac- 
tical matter become operative in certain areas until a Presidential regu- 
lation were promulgated. This, of course, presents a question as to 
the extent to which it is appropriate for the Congress to delegate to 
the President responsibility for defining with particularity what shall 
constitute a Federal criminal offense. 

I observe too that the effect of the bar association bill—Mr. Lind- 
say's bill—is to place far more stringent restrictions on full-time Gov- 
ernment employees but to relax even the admittedly inadequate exist- 
ing restraints on those who work for the Government on an inter- 
mittent basis. For example, the bill would place additional restric- 
tions upon full-time Government employees with resi)ect to their as- 
sisting persons in transactions involvmg the Government. In contra- 
distinction to the regular employees, the intermittent employee under 
the bill, however, could apparently range throughout tlie Govern- 
ment with immunity from the existing prohibitions. He could with 
impunity further his employer's interest in any transaction involving 
the Government as long as he has not had any governmental participa- 
tion or responsibilities in the specific transaction. Furthennore, in 
dealing with the partners of foi-mcr Government employees, the asso- 
ciation's bill appears to waive to some extent the disqualifications im- 
posed on attorneys by canon 36 of the American Bar Association 
"Canon of Ethics." 

I mention these matters not as definitive criticisms, but because they 
have given me some preliminary concern. I hope that you will expand 
upon them in the course of your testimony. 

STATEMENT OF ROSWELL B. PERKINS, CHAIRMAN, SPECIAL COM- 
MITTEE, FEDERAL CONFLICT-OF-INTEREST LAWS, THE ASSOCIA- 
TION OF THE BAR OF THE CITY OF NEW YORK 

The CHAIRMAN. We will be glad to hear from you, Mr. Perkins. 
Will you identify for the record the gentlemen on your left and right? 

Mr. PERKINS. Yes, sir. On my left is Mr. Howard Bums of Cleve- 
land ; and on my right, Mr. Alexander C. Hoagland, Jr., of New York 
City, both membei-s of our committee. 

Mr. Chainnan and members of the committee, we greatly appre- 
ciate your invitation to appear before you and present the conclusions 
of the 2-year study our special committee has conducted on the sub- 
ject of Federal conflict-of-mterest laws. 
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We are soi-ry that our whole committee was not able to be here. Mr. 
Lindsaj- has given you their names and I would like to add a tribute 
to our two committee staff members, Prof. Bayless Mamiing of Yale 
Law School and Prof. Marver H. Bernstein of Princeton University. 
The contributions of these two individuals was of incalculable value, 
and the committee could not have possibly have completed the study 
without them. 

Each member of your committee received approximately 2 weeks 
ago a mimeographed copy of the prepublication edition of our report. 
Its substance was made pviblic a few days later, on February 22,1960. 
This prepublication edition was issued for the sole purpose of being 
availaole at these hearings you are conducting. Our report is being 
published this summer by Ilarv^ard University Press. However, our 
special committee deemed it a public duty to make the results of our 
study available to your committee at this time, and hence the pre- 
publication edition for your benefit. 

Tlie CHAIRMAX. Let me interrupt you, Mr. Perkins. Will the Har- 
vard University Press place comments in connection with your report 
in juxtaposition therewith? 

Mr. PERKINS. YOU mean in the same volume, sir ? 
The CHAIRMAN. The Hanard University Press will publisli your 

report, is that it? 
Mr. PERKINS. Yes, sir. 
The CHAIRMAN. IS that to be distributed among lawyere through- 

out the country by the Ford Foundation Fund ? 
Mr. PERiiiNS. No, that is to be put on the regular publication lists 

of the university press. 
The CHAIRMAN. Well then, are you receiving funds from the Ford 

Foundation with wliich to circulate this report that is being published 
by the Harvard L^niversity Press? 

Mr. PERKINS. There has been no determination as to thatj Mr. Chair- 
man. At the moment the ari-angements with the press is that they 
will publish it without any printing subsidy for it. The book would 
be sold by the Harvard University Press. 

Mr. LINDSAY. If I may interrupt—it will be published in the normal 
course? 

Mr. PERKINS. By the Hai-vard University Press. 
The CHAIRMAN. It is just the report of tlie Association of the Bar 

of the City of New York ? 
Mr. PERKINS. I am hopeful there will be a second volume in addi- 

tion to present volume, or which you have the mimeogi'aphed version. 
The second volume will be a report on the law as it is today, a leather 
detailed legal anah-sis of the status of the conflict-of-interest laws, 
latlier than any proposal. 

The CHAIRMAN. The point is, I hope the same publicity might be 
given comments on your report as might be given to the report itself. 
Of course, you have no jurisdiction over that, I suppose. 

Mr. PERKINS. No, sir. 
Tlie CHAIRMAN. I would not want to see tliis as a one-sided matter. 

I have read the report and it is an excellent one. But in some re- 
spects I think the bar generally ought not to accept the conclusions 
of the association of the bar without realizing that others may have 
a difference of opinion. 
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Mr. PERKINS. Well, you have an excellent point, Mr. Chairman. 1 
hope that the record of this committee's deliberations would be vei'y 
widely av"ailable and, indeed, I think it might be well for us to call 
attention to them as an item in the bibliography that might go in our 
report—I think it is very important. 

The CHAIRMAN. This subject is fraught with a great deal of diffi- 
culty and the more light shed on it the better it would be for us in our 
responsibility to come to some conclusion. 

Mr. PERKINS. We could not agree more, Mr. Chairman. 
The CHAIRMAN. All right. 
Mr. PERKINS. Our special committee feels, as indeed must every 

person sincerely interested in the subject of conilict-of-interest law, a 
tremendous debt to your committee and its staff. You have per- 
formed a great service in focusing on conflict-of-interest problems as an 
important, complex, and independent subject of concern in the man- 
agement of the governmental establishment. This parallels the very 
first of our special committee's recommendations. And the staff 
studies undertaken and completed under your direction and leader- 
ship provide a magnificent foundation for inquiry into this field. We 
found your staff studies invaluable to our consideration of the prob- 
lems. 

Congressman Lindsay has been kind enough to mention the back- 
ground of our special committee: how it was appointed and how the 
work was conducted. The foreword to our report contains further 
background. 

We regard the work we did in drafting a proposed Executive Con- 
flict of Interest Act as a vital part of the study. It became apparent 
that perhaps the most difficult aspect of the work would be to reflect 
our conclusions in the form of actual language which could be con- 
sidered by the Congress and othere. Thus, the draft bill included in 
our report expresses our findings and recommendations. It repre- 
sents literally hundreds of houre of painstaking consideration by the 
members of our special committee. 

That bill has now been introduced by Congi-essman Lindsay, and 
bears the number H.R. 10575. 

We wish to be i-esponsive to your chairman's invitation to testify 
on H.R. 2156, H.R. 2157, and H.R. 7556, and we believe we can do so 
most effectively by giving you an overall picture of our conclusions 
and recommendations, relating them in certain aspects to the provi- 
sions of H.R. 10575. 

Attached to our prepared statement as appendix A is a summaiy of 
the major conflict-of-interest rules which a Government employee 
would be governed by if H.R. 10575 were to be enacted. This sum- 
mary of niles is written in much the same way that an employee hand- 
book would be prepared. 

In addition to our prepared statement, Mr. Chairman, I would like 
very much to submit one additional document for the record, and, 
witn your permission, I do so herewith. It is a technical com- 
mentary on H.R. 10575. This technical commentary will appear as 
part of appendix A of the final published report of our special com- 
mittee. It is in the nature of a .section-by-section analysis of H.R. 
10575, and supplements the discussion wluch appears in chapters X 
and XI of our report. 
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The CHAIRMAN. YOU have that permission. 
(The document referred to appears at p. 469.) 
Mr. LINDSAY. Mr. Chairman, I think it might be well at this point 

in the recoi'd to spi-ead out the bill. 
Tlie CHAIRMAN. Your bill has already been placed in the record. 
Mr. PERKINS. Before stating our recommendations, I shall sum- 

marize, in a most capsulized way, the philosophy and rationale which 
underlie the recommendations. 

Tlie report of the special committee has two tliemes. The first is 
that ethical standards within the P'ederal Government must be beyond 
reproach, and tliat tiiere must, accordingh', be etl'ective regulation of 
conflicts of interest in Federal employment. The second is tliat the 
Federal Government must be in a position to obtain the personnel and 
information it needs to meet (he demands of the 20th century. 

These themes are coequal. Neither may be safely subordinated to 
the other. In the opinion of the special committee, what is needed 
is balance in the pursuit of the two objectives. AVe need a longrun 
national policy which neither sacriiice.s governmental integrity for 
opportunism nor drowns practical staffing needs in moralism. We 
need a careful regulatory scheme that etl'ectively restrains official 
conflicts of interest without generating pernicious side effects on 
recruitment. 

The basic conclusion of the special committee is tliat such a scheme 
can be worked out. Our report and the proposed E.vecutive Conflict 
of Interest Act contain a recommended new program which we believe 
would achieve tliis result. 

Mr. McCuux)CH. Mr. Chairman  .. 
The CHAIRMAN. Mr. McCulloch ? 
Mr. MCCULLOCH. Mr. Chairman, I would like to make this ob- 

servation. It seems to me that in addition to legislation and codes 
of ethics and a governmental approach, that a thing of equal im- 
portance is the continuing necessity for high moral standards upon 
the part of private citizens of this country. Tliere .seldom will be 
conflicts of interest unless private citizens encourage and make selfish 
use of conflicts of interest. 

Mr. PKRKINS. It is a very good point, Mr. McCulloch. 
Continuing: 

B.  ASSESSMENT OF  EXISTING  RESTlt-UNTS 

Our special committee concluded that the legal and administi-ative 
machinery of the Federal Government for dealing with the problem 
of conflicts of interest is obsolete, inadequate for the protection of the 
Government, and a deterrent to the recruitment and retention of 
executive talent and some kinds of needed consultative talent. 

1. Obsolescence: The statutory law—-most of it a century old—is 
not broad enough to protect the Government against the manifold 
modern forms of conflict of interest. Most of the statutes were and 
are pointed at areas of risk that are no longer particularly significant, 
mainly the prosecution of Government claims. Today, with the 
greatly expanded regulatory functions of the Federal Government, 
applications for rulings, clearances, approvals, licenses, certifications, 
grants, and other forms of Government action are far more signifi- 
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cant in the daily operation of Government than the prosecution of 
claims. Several of the basic statutes now on the books do not concern 
themselves at all with these modern governmental activities. 

Other aspects of obsolescence in the present statutes are: 
(a) Their focus of interest upon a class of lower ranking politically 

appointed clerks that has disappeared. The Govenunent today ob- 
tains its manpower through a vast civil service, a top layer of short- 
term political appointees, an increasing group of advisory and part- 
time personnel, and through an unlimited variety of contracts for 
services provided by non-Government personnel. 

(6) Their failure to recognize internal procedures of modern Gov- 
ernment, such as the flexible processes of personnel administration 
available to assist in enforcement. 

(c) Their lack of recognition of the facts of modern economic life, 
such as the existence of private pension plans. 

(d) Their failure to recognize the esssential blending of public and 
private endeavor in the modern American society, as illustrated by 
the partnership of government, industry, and educational institutions 
in the science field. 

2. Inadequate administration: Partly by reason of the deficiencies 
in the statutory law, administration of the conflict of interest restraints 
has always been weak. The Government has failed to provide a ra- 
tional, centralized, continuing and effective administrative machinery 
to deal with the problem. If the statutes presented a coordinated 
whole—a unified program—and if they imposed direct responsibility 
on the President to carry out that program, the central coordination 
and leadership missing in the past would improve. A well admin- 
istered program could, and should guide the thousand good men as 
well as snare the one bad one. 

The CHAIRMAN. At that point, Mr. Perkins, I would like to ask 
you a question, pai'ticularly m view of your statement that: 

The Government has failed to provide a rational, centralized, continuing and 
effective administrative machinery to deal with the problem. 

It is correct, is it not, that your association recommends a bill which 
would place primary emphasis on the responsibility of the President 
and agency heads to invoke administrative sanctions in dealing with 
conflict of interest problems? 

Mr. PERKINS. Yes, sir. 
The CHAIRMAN. Is it not a fact that the President alreadjr has 

power under existing law to issue regulations under the conflict of 
mterest laws which would be controlling on all civil service personnel 
in the executive branch of Government f 

Mr. PERKINS. TO the best of my knowledge there is no expressed 
statutory authorization in that respect covering every Government 
employee. 

The CHAIRMAN. I think you state so in your report. 
Committee counsel will read the pertinent portions. 
Mr. MALEI-Z. Mr. Chairman, at IV-2, of the Bar Association the 

bar report the following statement appears: 
The Civil Service Commission has full authority to promulgate rules governing 

to conduct of civil service employees, including regulations under the conflict-of- 
Interests laws. 
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Footnote 4, chapter IV, Mi-. Chairman, reads: 
Under Revised Statute 1753 (1875), 5 U.S.C. 631 (1952) derived from an 

act of 1871, and tlie Civil Service Act of 1883, the President is alithorized to issue 
rules and orders relating to Federal personnel policies, including the application 
and enforcement of conflict of interest laws. By act of October 31, 19.51, 65 
Statutes 712 (1951), 3 U.S.C. 301 (Supplement IV, 1957), tlie President may dele- 
gate many of his functions to other oflicials. Accordingly under Executive 
Order 10530 promulgated on May 19, 1954, personnel authority was delegated to 
the Civil Service Commission. 

Footnote No. 5, Mr. Chairman reads: 
Chapter 2 of the Commission's Federal Personnel Manual, entitled "Conduct of 

Ofiicers and Employees," sets forth some general rules of conduct for Federal 
employees, biut they deal only fleetingly with matters peripheral to conflict of 
Interests. 

One statement, Mr. Chairman, in footnote 4 was particularly perti- 
nent to your inquii-y and, to repeat, that statement reads: 

• • • the President is authorized to issue rules and orders relating to Federal 
personnel policies including tlie application and enforcement of conflict of inter- 
est laws. 

The CHAIRMAN. NOW your report indicates that regardless of the 
administration in office the President has not provided central lead- 
ership for the executive branch as a whole in the administration of 
conflict-of-interest restraints. 

You say that at IV-7 and IX-7.   Do you recall that ? 
Mr. PERKINS. Yes, sir. 
The CHAIR.MAN. NOW does not your i-eport state specifically at 

IV-7 that, "The administration of the conflict of interest restraints 
has always been weak, particularly in its want of coordination and 
leadership from the Chief Executive?" 

Mr. PERKINS. Yes, sir. 
The CHAIRMAN. And furthermore, did you not also indicate that 

the Civil Service Commission, the Attorney General, the President's 
Assistant for Personnel Management, the Bureau of the Budget, and 
the Cabinet, have also failed to provide central leadership for the 
executive branch as a whole in the administration of conflict of in- 
terest restraints—that is at IV-7 and IV-8 ? 

Mr. PERKINS. Yes, sir. 
The CHAIRMAN. AS a matter of fact, does not your report disclose 

at IV-6 that notwitlistanding the fact that in August 1955 the Di- 
rector of the Bureau of the Budget requested the Attorney General 
to prepare a general consolidation and review of the conflict of in- 
terest statutes, the Attorney General has taken no apparent action 
on that request ? 

Mr. PERKINS. Well, the sentence you are referring tx> says: 
• • * no apparent action on this request has been taken other than what 

may be inferred from the rei»rt of the Attorney General in 1956 that the topic 
was under review. 

As I understand from rec«nt conversations with the Attorney Gren- 
eral's Office, it is under veiy active review at this very moment and 
I believe that they are in very much the same stage of thinking in 
evolving their own recommendations that our committee has just 
completed, and that this subcommittee is going through at the 
moment. 
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The CHAIRMAN. TJiat is almost 5 years ago. But is it true your 
report contains the language I read? 

Mr. PERKINS. Yes, sir; with the addition that I read. 
The CHAIRMAN. I think it might be well to read the whole thing, 

sir: 
On August 17, 1955, the Budget Director requested the Attorney General to 

prepare a general consolidation and review of the conflict-of-interest statutes 
but no apparent action on this request has been taken other than what may 
be inferred from the report of the Attorney Gieneral In 1956 that the topic was 
under review. 

Similarly, the recommendation of the second Hoover Commission for an 
overall attack on the conflict-of-interest question has not been followed. On 
the other hand, the Department of Justice has, together with the Bureau of 
the Budget, successfully stood against efforts by other agencies to obtain 
exemptions from the conflict of interest statutes for their employees. 

In these circumstances, Mr. Perkins, would not Congress be taking 
a most serious risk if it scrapped the present—and I emphasize 
"present"—conflict-of-interest statutes and placed primary reliance 
on the very branch of the Government whose administration of con- 
flict of interest restraints has, according to your report, been inade- 
quate ? 

Mr. PERKINS. In the first place, sir, no one as far as I know has 
proposed scrapping criminal enforcement penalties, and I think it 
would be dangerous to abandon completely  

The CHAIRMAN. But you want to repeal the present criminal con- 
flict of interest statutes? 

Mr. PERKINS. We would amend and replace the present ones with 
a broader set of statutes. 

The CHAIRMAN. But placing the responsibility upon the Executive? 
Mr. PERKINS. NO, sir. The statutes would be completely spelled 

out in just the same way that they are now but in a new, broader, 
integrated act in which there would be criminal penalties. 

The CHAIRMAN. But the primary reliance would be chiefly upon 
the Executive? 

Mr. P*ERKiNS. Only for day-to-day administration, Mr. Chairman. 
The CHAIRMAN. You do set forth the power to be given to the 

Chief Executive to invoke administrative sanctions; do you not? 
Mr. PERKINS. In addition to criminal sanctions. 
The CHAIRMAN. I am speaking as to primary reliance. You place 

primary reliance upon the Chief Executive to invoke administra- 
tive sanctions? 

Mr. PERKINS. The statute itself would specifically authorize the 
executive branch to invoke administrative penalties which would come 
before the stage of criminal enforcement, but there would be nothing 
to inhibit criminal enforcement. 

In other words, the basic philosophy of our committee is tliere 
should be a much more active day-to-day administration of the 
statutes, and this would be encouraged by placing a very specific 
i-esponsibility in Congressional language, in express terms of a statute, 
imposing upon the executive branch a responsibility actively and on 
a day-to-day basis to use an arsenal of administrative remedfies short 
of criminal penalties; but this would npt inhibit criminal action when 
it was appropriate. 
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The CHAIRMAN. That is correct, and you summarize it in your 
recommendation No. 7 which I quote: 

Regular, continuing and effective enforcement of the law and regulations 
should be assured by emphasizing administrative remedies rather than the 
clumsy criminal penalty of the present law. 

Isn't that in your summary ? 
Mr. PERKINS. That is correct. The criminal penalties are extremely 

diflScult to invoke. You have all the difficulties of proof and of in- 
dictments—but if you want quick and prompt action, it is our feeling 
you can do a much more effective job on conflict-of-interest regulation 
Dy emphasizing active day-to-day administration. 

The CHAIRMAN. Despite the fact that the administrative agencies 
and the Chief Executive have failed to provide leadership in the 
administration and enforcement of the present statutes, according to 
your own statement ? 

Mr. PERKINS. Well, we will stand on our statement as it stands  
The CHAIRMAN. Mr. Perkins, I want you to know that I am only 

asking these questions for tlie information of the committee. I am not 
trying in any sense to get you to change any statement; I want you to 
understand me on that. 

Mr. PEPKINS. Yes; I fully undei-stand. The statement in the report 
is true. There has not been, in our view, the degree of centralized 
administration and enforcement of the conflict-of-interest laws that 
we believe there should be. 

I should say here, Mr. Chairman, that individual agencies, many 
of them, have done a fine job internally and have followed a very 
active and effective set of regulations and are doing an excellent job; 
but this is spotty, and we believe it should be true of all agencies of 
the Government, that which is true of some agencies of Government. 

The CHAIRMAN. But there has been, as you say, no leadership in 
this regard on the part of the Executive ? 

Mr. PERKINS. I don't know as the word "no" is appropriate, Mr. 
Chairman, but there has not been the degree of leadership and co- 
ordination we believe is desirable. 

The CHAIRMAN. And despite all that, your proposal would place 
I)rimary responsibility upon that very Executive which has not offered 
eadcrship and which has been rather inefficient in this regard in the 

past? 
Mr. PERKINS. I would say that if Congress says to the executive 

branch, "Here is a new conflict-of-interest statute with some clear 
guidelines and clear and specific statements as to what can be done 
and what cannot Ije done, we have revamped the whole thing. Now, 
you enforce this law in the same way you enforce other employee 
misconduct and we will have criminal penalties standing by for the 
flagrant cases," we think this is what would do the job, Mr. Chairman. 

We do not think it is possible for Congress to enforce on a day-to- 
day basis conflict-of-interest laws. 

Conflict of interest in an executive agency comes up in the normal 
channels tliat other types of employee misconduct do. Inspection 
programs on the part of the department are likely to disclose them 
and at that point a great deal can be done and should be done and 
is being done in many, many agencies in the way of administrative 
remedies. 
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The CHAIRJIAN. I hope what you say is true, but my own long 
experience in Congress indicates that that is not so, that the agen- 
cies themselves are very reluctant to invoke sanctions against their 
own employees; they just do not like to do it. And if you are going 
to place primary reliance on these agencies, I tliink you are going 
to be extremely disappointed in this respect. 

I just point that out as a comment only. 
Mr. McCuixocH. Mr. Chairman. 
The CHAIRMAN. Mr. McCulloch. 
Mr. McCuux)CH. I would like to ask one question there. I would 

like to have clear in my mind the exiict position of your report as far 
as repealing the criminal laws with respect to conflict of interest. 

Do I properly understand you to say that you do not ask repeal of 
the criminal statutes: that they will, in effect, remain the law of the 
land, with however, the firet responsibility upon administrative pro- 
cedures. The criminal laws will stand as they are, in substance, to be 
used as the first barrel of a double-barreled action ? 

Mr. PERKINS. That is correct, sir. We are advocating a revised 
body of substantive law which would be enforced by both administra- 
tive remedies and criminal remedies or penalties—as you suggested, a 
double-barreled approach to the problem. 

Mr. McCcLi.ocu. You place your first reliance on the administra- 
tive program? 

Mr. PERKINS. Yes, sir. 
The CHAIRMAN. But you do repeal—wipe away the present criminal 

statutes and substitute another set of statutes under which the primary 
reliance would be upon the Executive to invoke administrative sanc- 
tions.   Isn't that the situation? 

Mr. PERKINS. I do not think that quite correctly characterizes it, 
sir, when you, "sweep away the present set of statutes." Technically, 
it can be done either by amending or by repealing. We happened to 
have amended the criminal statutes, just as your bill has amended the 
criminal statutes of existing law. 

We suggest amending them in a particular way which would in- 
voke a new set of restraints, and a broader set of restraints, for ex- 
ecutive branch employees than is presently in the existing law. But 
there is not, as in your statement you might have implied, wholesale 
repeal  

The CHAIRMAN. Well, you would set up an entirely new statutory 
code to be enforced primarily through administrative sanction. 

Mr. PERKINS. I have used tlie word "primaiy," and I have used the 
word "initial." Initial responsibility lies in the executive branch 
because we feel it is actually impossible for Congress to be in the 
position of the pei-somiel and inspection oflicei-s of the various depai"t- 
ments. On a day-to-day basis, conflict of interest has to be regulated 
in exactly the same way as other types of employee misconduct. 

The CHAIRMAN. And you feel there would be in the future, under 
your provisions, a leadership which is missing now in the executive 
branch in its enforcement througli administrative sanctions? 

Mr. PERKINS. Absolutely, sir. We think that if Congress has done 
it in other fields it can be done. If Congress will focus upon the pi-ob- 
lem as a unified whole and say, "This is the job that has to be done, 
and wo delineate the s<'()po of t\w job, and here is how we want to see 
it ca rriexl out."   I have no doubt it will be. 
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The CHAIRMAN. In one breath you say the Executive has been de- 
linquent, weak, inefficient, and has offered no leadership in this field; 
and yet you say that if you wave the magic wand of your bill, the 
Executive will show greater leadei-sliip in invoking these so-called 
administrative sanctions. 

Mr. PKRKIKS. Tliere were some pretty colorful words in that re- 
mark, Mr. Chairman. 

The CHAIRMAN'. You used some veiy strong characterizations— 
"inadequate leadership*'  

Mr. LINDSAY. Mr. Chairman, would you yield at this point? 
The CiiAiKMAN. Yes. 
Mr. LINDSAY. Mr. Perkins, it is true, isn't it, that the review of 

the special committee and the recommendations of the special commit- 
tee were based, fii-st of all, upon exuniination of the statutes and the 
histoi-y of the statutes on conflicts of interest from their l)eginning. 
Isn't that correct? 

Mr. PERKINS. Yes. 
Mr. LINDSAY. And, isn't it true also, that a second aspect of this 

problem which the committee undertoolc to examine was in the regu- 
latory field, that is, the regulation by the responsible agency over a 
long period of years going back prior to World War II. 

Now, isn't it true JUSO that your conclusion, that tlie committee's 
conclusion was tliat first of all, what was needed was to broaden the 
coverage of the statutorj' field ? 

Mr. PKUKINS. Yes, sir. 
Mr. LINDSAY. And pull tlie several statutes together and make sense 

out of them. They are not well undei'st<x>d at the present time and 
they have not been adequately enforced over a long period of years; 
isn't that true? 

Mr. PERKINS. Absolutely. 
Mr. LINDSAY. An<^ the i-eason tliat they have not Ix^en enforced is 

because no one fully luiderstood them.    Isn't that correct? 
Mr. PERKINS. That is absolutely true. 
Mr. LINDSAY. Isn't it true, that the purpose of the conunittee here 

is to consolidate into one omnibus, well-undei-stood, clear statute on 
conflicts of interest, including criminal sanctions for violations? 

Mr. PERKINS. Absolutely. 
Mr. LINDSAY. And isn't it true also that your suggestions in the 

regulatory field are to put the day-to-day administration of this highly 
complex problem in responsible agency hands? It has been a prob- 
lem over a great many years and that your reixirt simply attemi)ts to 
focus primarily on the importance of the day-to-day problems in- 
volved ? 

Mr. PERKINS. Exactly. 
The CHAIRMAN. I will say to the gentleman from New York, the 

longer you remain here the more you will realize that you cannot 
expect the agency to enforce conflict-of-interest statutes tlirougli ad- 
ministrative sanctions. They just won't do it and, human nature 
being what it is, you run up against a blank wall. And if you expect 
tlie agencies to do this by administrative sanctions, you just will not 
get anywhere. 

Mr. TJTNDSAY. Mr. Chairman, if you will yield further, the history 
of criminal prosecution in this whole area over a i>eriod of decades has 
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been miserable, indicating clearly that criminal sanctions are not 
necessarily  

The CHAIKMAN. I certainly agree with you and that is why we are 
amending and changing and that is why we are liaving these hearings. 
There are many approaches. We want to examine all of them. Com- 
mittee Counsel wishes to ask a question. 

Mr. MALETZ. Mr. Chairman. Mr. Perkins. You indicated in your 
report that a number of agencies have adopted codes of ethics covering 
the conduct of their own employees.   Is that right ? 

Mr. PERKINS. Yes, sir. 
Mr. MALETZ. Has your committee made a study to determine how 

effectively each of these agencies has administered its own code of 
ethics ? 

Mr. PERKINS. Yes. That is rather completely spelled out in— 
I believe it is chapter 4 of the report. 

Mr. MALETZ. And what would be your conclusion with respect to 
the adequacy of administration by the executive agencies of their own 
codes of ethics ? 

Mr. PERKINS. In some agencies very gootl; in others, not sufficiently 
active. 

Mr. MALETZ. In other words, is it not correct tliat a number of agen- 
cies have not adequately enforced their own code of ethics? 

Mr. PERKINS. I would have to review it, but I think it is fair to say, 
in general, that it tends to be the agencies which have not promul- 
gated an adequate set of regulations of their own who are not also 
doing an adequate day-to-day enforcement job. 

Mr. MALETZ. But isn't it also true that some agencies that have pro- 
mulgated codes of ethics have not adequately enforced tlieir own code? 

Mr. PEISKINS. I suspect that is true. I would, again, have to review 
it to agree 100 percent. 

Mr. MALETZ. Well, if Congress should adopt your bill, which in 
effect would prescribe a code of ethics controlling on all agencies, 
what assurance would there be or could there be, in view of past expe- 
rience, that these agencies, would enforce sucli a code adeciuately ? 

Mr. PiajKiNS. I don't think that we can base anything on past ex- 
perience because I don't believe there has been a statutory structure 
tliat lias been effective for the conduct of an active administrative 
{)rograni. It seems to me and to our committee clear tliat if the 
;!ongress creates a consolidated, understandable law and says "These 

are the substantive restraints that are applicable in this field, and 
they must be effectively carried out and enforced on a day-to-day 
basis," then we will see a regulatory sclieme to do it. We are com- 
pletely persuaded that you will have a vast improvement—more 
day-to-day consciousness and awareness of the problem, coordination 
among tlie agencies and a general improvement. 

I do think, Mr. Chairman, I have gotten into a lot of points that 
come into our committee's recommendiitions and perliaps if I hasten 
over the committee's recommendations it might help bring out some of 
thepoints I am now making. 

The CHAIRMAN. I just want to make this one final observation. I 
think it would be very difficult, Mr. Perkins, and your distinguished 
colleagues whom I am addressing now, it would l>e very difficult to 
get the Congress to take the risk of amending and dismantling to a 
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major degree the present criminal statutory structure, upon your 
hypothesis that the executive branch leadership, missing in the past, 
would improve.    I question whether we would do that. 

Mr. PERKINS. Mr. Chairman, the word "dismantled," as I think you 
have used, is an unfair and inaccurate characterization of what we 
have actually proposed, which is a much wider structure of substan- 
tive law. 

Tile CHAIRMAN. But do you not do that for tlie intermittent em- 
ployees? 

Mr. PERKINS. I would like to discuss in detail the intermittent 
employees. 

The CHAIRMAN. I want to ask you some more questions. First, 
does the committee counsel have any ? 

Mr. MALETZ. NO, sir. 
The CHAIRMAN. Is it fair to say an important reason for adopting 

your program is the difficulty of recruiting able and talented men and 
•women in the Government service? Is that one of the reasons for 
your approach ? 

Mr. PERKINS. Well, when you say "your approach"  
The CHAIRMAN. Well, your bill. 
Mr. PERKINS. That was certainly one of the major themes under- 

lying our own studies, but if you are seeking to tie day-to-day em- 
phasis  

The CHAIRMAN. NO, no. The purpose of your bill is to change 
present conflict-of-interest statutes. Now is one of the reasons for 
your !i'M)roach tiie inaliility of tlie (xovernment to recruit able and 
talented men and women for Government service? 

Mr. PERKINS. That is right. 
The CHAIRMAN. NOW, I should like to examine with vou a moment 

the ))r')blc'm of recruitment in tlie face of present conffict-of-interest 
restrictions. And I will quote from chapter VII, page 4. Do you 
have that? 

Mr. PERKINS. Yes. 
The CHAIRMAN. I quote: 
Available evidence supports the conclusion, however, that the conflict-of-in- 

terest restrictions have been a substantial factor contributing to the Govem- 
nient'.s ilifliculties in rwruiting executive personnel. 

That is correct, isn't it? 
Mr. PERKINS. Yes, sir. 
The CHAIRMAN. And does your report not also state, and this is in 

chapter VII, page 4: 
The rigid attitude of the Senate Armed Services Committee on stock divest- 

ment has been one source of difficulty. 
Mr. PERKINS. Yes, sir. I do want to make it clear, Mr. Chainnan, 

that you are now focusing on the first subheading 
The CHAIRMAN. I am coming to that. 
Mr. PERKINS. Yes, sir. 
The CHAIRMAN. Now, this difficulty can in no way be ascribed, can 

it, to the present statutory restrictions on conflict of interest ? 
Mr. PERKINS. No, and, indeed, sir, our report is focused on tlie whole 

system of conflict of interest, including its manifestation in these 
confirmation hearings, and our rex;ommendation No. 12 is focused on 
the question of confirmation which is on page 18 of our testimony. 
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The CHAIRMAN. AS a matter of fact, did not your report specifically 
state at chapter V, page 15: 

It is unlikely that the committee would have proceeded differently if no 
statutes were on the books— 

referring to the Armed Services Committee of the Senate. 
You stated that, did you not ? 
Mr. PERKINS. Yes, but we did not state at that point the corollary 

whicli I would now like to state, that they would have behaved dif- 
ferently if there were different statutes on the books, and that is our 
recommendation No. 12. 

The CHAIRMAN. IS it not a fact that recruitment of Defense Depart- 
ment officials to positions requiring Senate confirmation cannot be 
affected by your bill? 

Mr. PERKINS. No, sir.   We think it can be affected  
The CHAIRMAN. HOW? It is up to the Senate. Senate committees 

act in their own very peculiar ways. 
Mr. PERKINS. Maybe we should distinguish between direct handling 

by statute—the proolem cannot be dealt with directly by statute, I 
would agree with you. 

The CHAIRMAN. Well, that is all I asked for. 
Mr. PERKINS. But indirectly I think it would have a substantial 

effect. 
The CHAIRMAN. YOU think it would have a substantial effect on the 

minds of the Senators as to whether they would or would not con- 
firm? Are you acquainted with the insides of the minds of many 
Senators ? 

Mr. PERKINS. We think that if a modem and effective system of 
statutory restraints was adopted by Congress and implemented by 
executive branch administration that the confirming committees might 
be willing to place greater reliance on the statutory rules and pro- 
cedures. One clear example is the procedure for disqualification recog- 
nized by the proposed act—where a Government official holds a partic- 
ular economic interest in a private entity. 

If the Senate Armed Services Committee is aware of the fact that 
there is an active and effective disqualification procedure operating 
throughout the Government, we thiiitc that the niemljei-s of that com- 
mittee woidd face the question of a few shares of stock m some com- 
pany with an entirely different approach than they do now. 

The CHAIRMAN. IS it your position that if your proposals were 
enacted into law, tliat when Mr. Wilson came up for confirmation the 
situation would be different than it was when he originally came up 
for confirmation?    Do you think that there would be any difference? 

Mr. PERKINS. I think it would be somewhat different, but that was 
perhaps an almost unique case in terms of the whole gamut of con- 
firmation cases which come up. 

The CHAIRMAN. But it is certainly an example, is it not? 
Mr. PERKINS. It is certainly an example. 
Mr. LINDSAY. Mr. Chairman, if I may. 
The CHAIRMAN. Yes. 
Mr. LINDSAY. It is my undei-standing, and correct me if I am wrong, 

that under the present system there is a statutory gap here on this 
question of stockownership and the impact it may have on conflict of 
interest; isn't that true ? 

53286—60 20 
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Mr. PERKINS. Tliat is tnie. There is a very grievous ^ap. For 
instance, there is nothing that says an executive branch official cunnot 
make a ruling M'ithin his department which might affect his own 
company. 

Mr. LINDSAY. What your proix>sal is attempting to do is to estab- 
lish a statutory process by which the conflict-of-interest problem, such 
as stockownership, is recognized and pinpointed.    Isn't that true? 

Mr. PERKINS. Precisely; yes. The statutory proposal we make in 
relation to dealing with entities in which you may have an economic 
interest is one of great broadness, and what we in effect recommend is 
that the statute be so broadened that the executive branch official 
would have to disqualify hinLself from any participation whatsoever, 
whether mere advice or othei"wise, in connection with an organization 
in which he holds a substantial economic interest. 

Mr. LINDSAY. Present statutes do not require them ? 
Mr. PERKINS That is correct. Pi-esent statutes have only a ban 

upon acting as an agent on behalf of the Goverimient in a Dusiness 
transaction with a business entity. 

The CHAIRMAN. But there is nothing in the statutes requiring stock 
divestment as a condition precedent to confirmation by the Senate of 
the following men: Charles E. Wilson, Robert Stevens, Dudley 
Sharpe, Roger Kyes, and Harold Talbott. In each of these cases you 
hiid a situation where there was nothing on the statute books requir- 
ing divestiture and yet the Senators of the Armed Senices Commit- 
tee insisted upon divestiture. 

Mr. PERKINS. The point we make, Mr. Chairman, is that if there 
were an effective body of conflict-of-interest laws which spelled out 
they must disqualify themselves from any partici])ation whatsoever 
in any matter relating to the organization in which they have an in- 
terest, the confirming committee might then well be willmg to rely on 
that statute and on its effective administration. 

In other words, where there is a vast gap in the conflict-of-interest 
laws today, we feel that the Senate confirming committees have felt 
a need of stepping in and taking what we would regard as a rather 
drastic step: one not needed. This is one of our very major points 
with respect to recruitment—if there is an effective body of conflict- 
of-interest law, one that is broad enough to encompass the entire range 
of risk to the Government, and if it is effectively enforcetl, the con- 
firming committees will jilace greater reliance on that body of law 
and will not feel it necessai-y to make this drastic surgei^y before the 
person even gets on the job, and probably keeps him out of the job. 

The CHAIRMAN. Is it not correct that you say in your report, chap- 
ter VIII, page 3, that in positions not re<|uiring confinnation the de- 
terrent eflect of a conflict-of-interest statute on recniitment is less 
clear ? 

Mr. PERKINS. Yes, sir; that is correct. 
The CHAIRMAN. Are you familiar with the fact that the General 

Counsel for tlie Department of the Navy, appearing on behalf of the 
Federal Bar Association, testified just yesterday that he knew of no 
instance where the conflict-of-interest statute operated as a deterrent 
to recruitment of personnel, are you familiar with that statement? 

Mr. PERKINS. Did he say what kind of personnel ? 
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•  The CHAIRMAN. He just made the statement—I will read it to you: 
Mr. PEET. Mr. vom Baur, as General Counsel of the Navy, are you aware of 

any situations in which i)ersonnel were prohibited from coming into the Gorem- 
luent because of conflict-of-interest laws? 

Mr. VOM BAUE. NO, sir; I cannot say that I Icnow of any such situations. 

Mr. PERKIXS. I was not aware of that piece of testimony, Mr. 
Chairman, but it cert^iinly is inconsistent with a tremendous amount 
of inter\"iewing that we did with officials of the Defense Department. 

The CHAIRMAN. Are you familiar with the fact that the Deputy 
Assistant Secretary of Defense for Manpower, Pei-sonnel, and Re- 
serve, Mr. Jackson, in testifying before this suocommittee could not 
say that the present conflict-oi-interest statutes hampered the De- 
fense Department in i-ecruiting civilian persomiel ? 

Mr. PKRKJNS. I was not aware of that statement, sir, and I would 
certainly like to see the full context of it. 

The CHAIRMAN. I think you ought to read the testimony of the 
Deputy Assistant Se-cretaiy of Defense for Manpower, Personnel, and 
Reserve. 

Are you also aware that this same official testified at page 191 of our 
hearings that the fact that the standard pay scale for Government 
employees is generally lower than for comparable civilian employ- 
ment was a far more important deterrent with respect to recniiting 
jjersonnel than the conflict-of-interest statutes'( 
I Mr. PERKINS. Xot specifically, but we certainly recognize the fact 
of the importance of the pay scale and do have a recommendation in 
connection with that. 

The CHAIRMAN. Yes; but he said it was a far more important deter- 
rent. 

Mr. PERKINS. I think there is no question that it is a more important 
deterrent. Taking the broad range of problems of recruitment, I 
dont' think there is any doubt that in terms of numbers of persons 
deterred the pay scales are a more significant factor. 

The CHAIRMAN. Am I correct in my understanding that your report, 
VIII-10, concludes that the conflict-of-interest statutes have not made 
it difficult for the Government to fill scientific positions? 

Mr. PERKINS. By and large we did find that the scientists had ac- 
cepted these consultancies, but we also have a whole chapter in which 
we point out that it appears that there are manj' situations that may 
well be overlooked at the present time where there is at least potential 
conflict of interest. 

The CHAIRMAN. And at VIII, page 15, you say: 
Insofar as can be judged from the available evidence, the effects of the present 

conflict-of-interest stntutes on the scientists are, therefore, almost zero. 

Mr. PERKINS. Yes. I think it has to be read in relation to the 
preceding statement, that whole paragraph on page 15. 

The CHAIRMAN. There is another statement of j^ours at VIII, page 
10: 

There has been no evidence found that these statutes made it diflBcult for the 
Government to fill scientific positions. 

And, further, did your report not conclude that the conflict-of-inter- 
est statutes do not present difficulties in the Government's efforts to 
recruit lawyers into full-time Government service, chapter VII, page 
11? 
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Mr. PERKINS. In the full-time service, that appears to be the case. 
There is some deterrent effect, but not nearly as great as there is in 
the case of the advisory capacity. 

Tlie CHAIRMAN. In tins connection, there is a statement in your 
report reading as follows: 

With the bulk of the confllct-of-interests statutes trained squarely on the lawyer 
and his pnu tice, it would he tlioujiht tlint the Governnient would encounter 
particular difficulty from this source in its efforts to recruit lawyers into full- 
time Kovernuiental service. The facts, however, do not seem to l)cur out this 
anticipation. In spite of the restrictive coniiict-of-interests restraints, the 
lawyer seems willing to accept full-time Government employment up to last 
2 or 3 years. 

Doesn't it all come down to this, Mr. Perkins, that the Par Associa- 
tion Committee recommends changes of all tlie presently existing 
criminal conflict of interest statutes for the executive branch prin- 
cipally on fclie ground that present conflict-of-interest restraints effec- 
tively block the Government's efforts to secure tlie services of lawyers 
to help staff its thousands of advi.sory committees d 

Mr. PKRKINS. The major reason for what, Mr. Chairman? 
The CiiAiitMAN. One of the important reasons for vonr approach 

in this bill is that the conflict-of-interest restraints eitectively block 
the Government's efforts to secure the services of lawyers to help staff 
those thousands of advisory committees. 

Mr. PERKINS. This is one of the reasons for one small part of the 
entire approach out of 13 recommendations. The recommendation 
with respect to intermittent employees is one of our 13; and of the 
supporting reasons for that recommendation, the situation with respect 
to lawyers is a significant, and we think an important reason. But 
it would be a gross mischaracterization to imply that the lawyer- 
adviser situation was the reason for the total approach to the total 
problem. 

The CHAIRMAN. I did not say that. I said it was one of the impor- 
tant reasons. 

Mr. PERKINS. It is a significant factor in one of the 13 major 
recommendations. 

The CHAIRMAN. Well, that is the answer, I believe. 
Now, your report estimates that presently there are between 1,500 

and 2,000 advisory committees in the Federal Government. Is that 
correct? 

Mr. PERKINS. Yes, sir. 
The CHAIRMAN. Many of these advisory committees are set up for 

the purpose of rendering advice on technical and scientific matters, 
isn't that correct? 

Mr. PERKINS. That is correct. 
The CHAIRMAN. And is it also not true that a large niunber of these 

committees are industry advisorj' committees in the Business and 
Defense Services Administration of the Department of Commerce? 

Mr. PERKINS. Some of them certainly are. Thej' are a part of the 
total range of advisory committees. 

The CHAIRMAN. Well, a large number? 
Mr. PERKINS. I would have to check the number. 
The CHAIRM.AN. I think you will find that is so. 
Now, what role would a lawyer have on advisory committees of this 

character ? 
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Mr. PERKINS. On a business advisory committee ? 
Tlie CHAIRMAN. Yes. 
Mr. PERKINS. I can conceive of a lawyer having a very significant 

role if he is particularly familiar with the category or area of industry. 
The CHAIRMAN. Oh, now, but that is not what I am talking about. 

I am talking about industry advisory committees in the Business and 
Defense Services Administration. I must call your attention to the 
fact that the Department of Justice in 1951 advised Congress that it 
•was improper to appoint attorneys as counsel to industry advisory 
committees.    Now, are you aware of that? 

Mr. PERKINS. That particular statement of the Department of 
Justice I was not, sir, I confess. 

The CHAIRMAN. The lawyers have no place on industry advisory 
committees. 

Mr. PERKINS. I am not challenging  
The CHAIRMAN. They have no place whatsoever. 
Mr. PERKINS. Mr. Chairman, I wanted to be sure of the extent, of 

the scope of the Department of Justice statement as to whether it is 
applicable to all lawyei-s or whether it is applicable to companies in 
the particular field. 

The CHAIRMAN. Would committee counsel read a letter from 
Peyton Ford, Deputy Attorney General, in 1951 ? 

Mr. MAI.ETZ. Mr. Chairman, this is a letter addressed to Senator 
Maybank, Chairman, Senate Banking and Currency Committee, un- 
der date of June 14,1951, to read from this letter: 

The entire notion of appointing a secretary and counsel for advisory com- 
mittees Is directed toward making committees self-contained entitles. This is 
completely at variance with the concept of the committee function of advising 
Government officials when they request advice. To appoint a paid member of 
a trade association who is not a responsible Government official and who is not 
«n active member of the industry concerned to perform these functions for 
committees would give each such committee a separate status with an accom- 
panying lack of responsibility to the Government, which is not contemplated 
to further the purpose which such committees should serve. Further, the idea 
of a committee counsel who is not a Government official is completely violatlve 
of the statutory concept of the role of committees. 

Mr. Cliairinan, I offer this entire letter in the record. 
The CHAIRMAN. Yes. 
(The letter referred to is as follows:) 

DEPARTMENT OF JnenoE, 
OFFICE OF THE DEPUTY ATTORNEY GENCBAI., 

Washington, June H, 1951, 
Hon. BtiRNET R. MAYBANK, 
Chairman, Senate Banking and Currency Committee, 
U.S. Senate, Washington, D.C. 

MY DEAR SENATOR : This letter has reference to and supplements our letter of 
June 6, 1951, to the .lolnt Committee on Defense Production, which related to 
business advisory committees and trade association executives under the De- 
fense Production Act of 1950. 

We have examined the statement of Mr. George P. Lamb before the Senate 
Banking and Currency Committee, on June 6, 1951, recommending that section 
701(b) (ii) of the Defense Production Act be amended to authorize specifically 
the appointment to each business advisory committee without expense to the 
Government of "a secretary and/or counsel who may, if not a member of the 
committee, attend all meetings of such committee, but without vote; • • •." 

This Department considers that the suggested amendment would not be in the 
public Interest and would be contrary to the purposes of the act One of the 
stated purposes of this amendment is to permit the appointment of paid trade 
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association executives as secretaries or ctmnsel to adTlsory committees;. The 
suggested duties of such secretaries or counsel would Include obtaining trans- 
portation and hotel reservations for committee members, sending out notices of 
meetings, preparing and circulating minutes of meetings, and supplying com- 
mittee members with statistical information and know-how in connection with 
the industries concerned. Another stated purpose of the amendment is to permit 
committee members to have the assistance of counsel of their own choosing in 
their "dealings" with the Government in the course of serving on advisory 
committees. 

Under section 701(b) (iil of the act as it is at pre.spnt, business advisor.v 
committees need not Include persons who serve as executives of trade associa- 
tions and wlio are not actively engaged in the industry concerne<l. The decision 
as to whether trade association representatives are to be include*! as members 
of advisory committees has been left to the discretion of the President and those 
to whom he has delegated defense mobilization functions. In our oinnion, the 
present statute appropriately meets the problem of committee membership. 

The National Production Authority, the Office of Price Stabilization, and other 
defense agencies have exclude<l paid representatives of trade associations who 
are not themselves active members of the industries concerned from participation 
in committee activities. Further, privately employed counsel of committee mem- 
bers have also been excluded from committee meetings. This action has been 
based upon the concept—as set forth in our June 6, 1951, letter—that the proper 
function of business advisory committees Is to give advice and malce recommen- 
dations, but not to make decisions which properly should be made by the 
Government. 

The entire notion of appointing a secretary and counsel for advisory commit- 
tees Is directed toward making committees self-containefl entities. This is com- 
pletely at variance with the concept of the committee function of advising Go\- 
emuient officials when they request advice. To appoint a paid member of a trade 
association who Is not a responsible Government official and who is not nu active 
member of the Industry concerned to iierform these functions for committees 
would give each such committee a separate status with an accompan.ving lack of 
responsibility to the Government, which is not contemplated to further the pur- 
pose which such committees should serve. Further, the idea of a committee 
counsel who is not a Government official is completely violatlve of the statutory 
concept of the role of committees. 

In our view, it necessarily follows from the foregoing concept of the proper 
role of industry advisory committees and from our letter of June 6, 19.51, that no 
rights of trade association executives or business advisory committee members 
would be lmpaire<l liy leaving section 701 (b) (ii) unchanged. , 

Yours sincerely, 
PEYTON FORD, , 

Deputy Attorney Ocncrdl. 

Tlie CH.MRMAX. XOW, rememlier, I jim talking about industry 
advisory committees in the Department of Commerce—Business and 
Defense Services Administration of the Department. 

Mr. PERKINS. Yes. If I may, I would like to make one comment 
on that statement read by Mr. Maletz. I do not have it in front of 
me to analyze a.s carefully a-s I would like, but I got the distinct im- 
Ji-ession, and correct me if I am wrong, that the Department of 

ustice was, in the first instance, referring to secretaries and counsel 
to these business and advi-soiy committees, and then it got into a dis- 
cussion of trade associations  

The CHAIRMAN. They said lawyers had no place on such a com- 
mittee. 

Mr. LINDSAY. Mr. Chairman. 
The CHAIRM.\N. Yes. 
Mr. LINDSAY. It seems to me that the witness and committee counsel 

are talking about two entirely different things here. I think Mr. 
Perkins ought to clarify what; he is talking about on the subject of 
intennittent employees who happen to be lawyers. , 
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TlieCnAiRMAx. I will ask the next question, then. ,     >. 
Is it not correct one of the puiposes for your bill is to enable the 

Government to i-ecruit lawyei-s to serve on advisoiy committees such 
as industry advisory committees, notwithstanding the fact that the 
Attorney General has recommended against appointing them on ad- 
visoi-y committees? 

Mr. PERKINS. NO, sir; the bill would not seek to approach and re- 
cruit for advisory committees any jjeople who are inappropriate for 
membership on such committees  

The CHAIRMAN. Without their being approached, would your bill 
Kirmit a lawyer to serve on an industi-y advisory committee in the 

usiness and Defense Services Administration of the Department of 
Commerce, would that be pennissible? 

Mr. PERKINS. Not if there were other mles or policies prohibiting 
it. 

The CHAIRMAN. No, no. I mean just per se he Ls barred from that 
today.  Would your bill permit him to serve ? 

Mr. PERJCINS. Mr. Chairman, it Avould be impossible to answer that 
witliout a specific case of the type of advisory committee and the kind 
of lawyer we are talking about.   You cannot answer it in the abstract. 

The regulation that we propose as to intermittent employees is that 
you cannot assist in transactions involving the Government in which 
you have participated or have responsibility  

The CHAIRMAN. I know, but the simple pouit is this: 
You say one of the purposes, is tliat you want lawyers to be per- 

mitted to serve on industry advisory committees free from connict- 
of-interest restraints.  That is one of your approaches ? 

Mr. PERKINS. NO, Mr. Cliairman  
The CHAIRMAN. YOU said that before. Let me go further. In- 

dustry advisory committees cannot have on tlieir membership a law- 
yer, that is what the Department of Justice has rulexl, and we have 
none today. Certainly not in the business a<ivisoiy committees of the 
Department of Commerce. We have hsid Commerce Department 
officials before our committee on this vei-y matter. A gi'eat difficulty 
with reference to those industi-y advisory committees was the fact that 
in some instances they had lawyers on their committees sei"ving as 
counsel. I admonished the Department of Commerce right in this 
very room, not to permit lawyers as counsel for such committees, 
and the present Secretary and his predecessors have abided by that 
suggestion. Furthermore, we have every reason to believe that tJiey 
will continue to abide by that suggestion. 

Now, as I and Committee Counsel resid your bill and your reiwrt 
I think it might perhaps open the door to allow lawyers to serve on 
industi-y advisory conunittees. Now if you take the position that 
everything is perfect with reference to eveiything that emanates from 
your committee, remember that is not the case. I lielieve that if you 
were more lenient and not so rigid, we would get along  

Mr. PERKINS. Mr. Chairman, we certainly do not pretend that this 
bill would not be subject of tremendous amount of cliange before it 
would be in an appropriate condition for further consideration and 
enactment; but on the specific point, please let me say as strongly as 
I can that there was no intent to modify the rules relating to lawj'ers 
serving on committees on which for other reasons there is good reason 
for them not to serve on them. 
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The CHAIRMAN. Committee counsel ? 
Mr. MALETZ. Mr. Chairman  
Mr. LINDSAY. Mr. Chairman, could counsel first enlighten me 

where, for my own information, wherein the existing statutes this 
subject of lawyers acting as counsel is covered in the Department of 
Commerce ? 

Mr. MALETZ. The Attorney General  
Mr. LINDSAY. No; I am talking aboiit statutes. 
Mr. MALETZ. AS I understand it, tliere is no statutory prohibition 

against industry advisory committees retaining lawyers as commit- 
tee counsel. However, the Attorney General lias prescribed criteria 
to govern the conduct of industry advisory committees and the At- 
torney Cieiieral's office has stated specifically that attorneys are not 
to serve as committee counsel for industry advisory committees. 

Mr. Chairman, if I may clarify, the bar association report indi- 
cates that one of the reasons foi'—and there are a number of others— 
one of tlie reasons for their proposal is to enable the Government to 
procure and I quote, "the services of lawyers to help staff its thou- 
sands of advisory committees."    Is that not correct ? 

Mr. PERKINS. Yes, help staff them, correct. 
Mr. MALETZ. Help staff those thousands of advisory committees. 
Mr. PERKINS. TO help  
Mr. MALETZ. Under the Attorney General's criteria, an attorney 

cannot staff industry advisory committees, isn't that correct? 
Mr. PERKINS. Well, Mr. Maletz, the use of the word "staff" perhaps 

is causing confusion. "Staff," in the sense it is u.sed in the report, 
means where it is appropriate to be a member of an advisory com- 
mittee—in the same way people of other professions and fields of 
experience are members of advisory committees. 

If tlie word "staff" serves to confuse, certainly it should be changed. 
There was no thought, and we had not even discussed the question 
of the staff of the advisory committees in the sense of counsel to 
advisory committees, wliich" I think is the focus of what you have 
been reading. 

Mr. MALETZ. In what respect would an attorney serve on an ad- 
visory committee? 

Mr. PERKINS. He would be a member of it. The word "staff" is 
used in our report in a wlioUy nontechnical sense, fhe way we use the 
word "staff" in terms of being employed in Government in one ca- 
pacity or anotlier. I can se« the discussion we have been having in 
the last 15 minutes is probably oriented about a misconstruction of 
the word "staff," for which we apologize. 

Mr. MALETZ. Is it not correct that in many, many instances mem- 
bers of Government advisory committees are not regarded for any 
purpose as Government employees ? 

Mr. PERKINS. Could I have that once again ? 
Mr. AIALETZ. Would you read that, Mr. Reporter. 
(Tlie question was read.) 
Mr. PERKINS. I know of only one advisory committee in which 

that is the case, I think. It is clear, at least on the basis of the resesixch 
that we did, that under existing Attorney General's opinions, sub- 
stantially all members of advisorj' committees are regarded as Gov- 
ernment employees. 
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Mr. MALETZ. Well, are you familiar with the fact that the OflSce 
of Price Stabilization had literally hundreds of industry advisory 
committees ? 

Mr. PERKINS. I, again, could not say anything about the number, 
but I assume they must have had many, many advisory committees. 

Mr. MALETZ. Are you also familiar with the fact tliat no member 
of the Office of Price Stabilization advisory committee was regarded 
as a Government employee ? 

Mr. PERKINS. By whom,Mr. Maletz? 
Mr. MALETZ. He was not a Government employee in terms of taking 

an oath of office or of being bound by Goverimient directives applica- 
ble to Government employees. 

Mr. LINDSAY. And that was by a statute, too. 
Mr. PERKINS. Well, we would have to go into a retracing of the 

precise method of operation. Are you aware of any rulings which 
came up in the Justice Department as to the status of these advisers ? 

Mr. MALETZ. Let me put the question this way: Has your committee 
undertaken research to determine whether generally membere of ad- 
visory committees are Government employees or not? 

Mr. PERKINS. Yes, and there is an opinion cited in 40 opinions of 
the Attorney Greneral—I have forgotten the page number—2 opin- 
ions, in fact. One was in the ciise of, as I recall, a recreational ad- 
visory committee of the Defense Department, and I believe the other 
was in the Selective Service System, which is m a slightly different 
category. 

Mr. MALP;TZ. May I say that the counsel of this committee has 
checked with the Chairman of the Civil Service Commission as re- 
cently as yesterday on this very point and was advised that there is 
no categorical answer to the question as to whether or not a member 
of an advisory committee is a Government employee—that it depends 
on all the facts and circumstances in a given situation. I wonder 
whether, Mr. Perkins, you could shed some light on this particular 
problem. 

The CHAIRMAN. Before you do that, I want to get some enlighten- 
ment for our good friend, Mr. Lindsay, as to whether there is any 
statute on this matter. In that letter which was sent to Senator 
Maybank, chairman of the Senate Banking and Currency Committee, 
under date of June 14, 1951, the Deputy Attorney General said the 
following: 

MY DKAB SENATOR : This letter has reference to and supplements our letter to 
June 6, 1951, to the Joint Committee on Defense Productions, which related to 
business advisory committees and trade association executives under the De- 
fense Production Act of 10.50. 

We have examined the statement of Mr. George P. Lamb before the Senate 
Banking; and Currency Committee, on June 6, 1951, recommending that section 
701(b) (ii) of the Defense Production Act be amendetl to authorize specifically 
the apiM)intment to eacli business advisory committee without expense to the 
Government of "a secretary and/or a counsel who may. if not a member of the 
committee, attend all meetings of such committee, but without vote; * • •." 

This Department considers that the suggested amendment would not be in 
the public Interest and would be contrary to the purposes of the act. One of the 
stated purposes of this amendment is to jiermit the appointment of paid trade 
association executives as secretaries or coun.sel to advisory committees. The 
suggested duties of such secretaries or counsel would include obtaining trans- 
portation and hotel reservations for committee members, sending out notices 
of meetings, preparing and circulating minutes of meetings, and supplying com- 
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mittec members with statistical information and know-how in (connection witli 
the industries concerned. Another stated purpose of the amendment is to per- 
mit committee members to have the assistance of counsel of their own choosing 
in their "dealings" with the Govenunent in the course of serving on advisory 
committees. 

Under section 701(b) (ii) of the act as it is at present, business advisory 
committees need not include i)ersons who serve as executives of trade associa- 
tions and who are not actively engaged in the industry concerned. The de- 
cision as to whether trade association representatives are to be included as 
members of advisory committees has been left to the discretion of the Presi- 
dent and those to whom he has delegated defense mobilization functions. In 
our opinion, the present statute appropriately meets the problem of committee 
membership. 

The National Prwluction Authority, the Office of Price Stabilization, and 
other defense agencies have excluded paid representatives of trade associations 
who are not themselves active members of the industries concerned from par- 
participation in committee activities. Further, privately employed counsel of 
committee members have also been excluded from committee meetings. This 
action has been based upon the concept—as set forth in our June G, 1951, letter— 
that the proper function of business advisory committees is to give advice and 
make recommendations, but not to make decisions which properly should be 
made by the Government. 

The other portion of the letter has been read and it has been placed 
in the record before. 

Mr. LINDSAY. May I say, Mr. Chainnan, I still think we are dis- 
cussing two entirely different things. 

The CHAIRMAN. I don't see why. We are talking about industry 
advisory committee counsel. 

Mr. LINDSAY. Well, Mr. Chairman, I would like to inquire just 
what is so terrible about these committees having attorneys. 

The CHAIRMAN. I am trying to indicate that tlie Department of 
Justice has taken a position on that matter. I am asking what the 
bill is all about; what it is intended to do. 

Mr. PKRKINS. Mr. Chairman, could I try to clarify once moi*e, too ? 
The letter you have read, as I construe it, relates to the designation 

of staffs of business advisory committees, and it refers to secretaries 
and/or counsel of advisory committees. That is the focus of this 
letter and of the point that you made. 

The i)oint in our report is tliat we think in appropriate cases, among 
accountants, among engineers, scientists, and a whole range of other 
people, lawyers are appropriate for consideration as members of 
advisory committees. 

I can conceive of a business advisory committee where a lawyer 
might have had years of experience in the field of mining or minerals, 
if there is such an advisory committee. We think such a lawyer 
should be eligible for appointment, as indeed he is today. There is no 
change in the law in our bill in that respect. We have no quarrel with 
the letter you have read, but it is not directed to that point, and I 
think Mr. Lindsay is correct in saying that Mr. Maletz and I may 
have been discussing two different tilings. 

The CHAIRMAN. DO you mind reading the  
Mr. MEADER. Mr. Chairman  
The CHAIRMAN. Yes. 
Mr. MEADER. Before Ave go too much further, I would like to go 

back to the question that you brought up. 
As I underetood, Mr. Perkins, you said that in your view there were 

a great many people, lawyers and others, who would be deterred from 
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accepting employment in Government because of existing conflict- 
of-interest statutes. 

Am I correct? 
Mr. PERKINS. Yes, sir. 
Mr. MEADEK. Can you point to the passage of the report whei-e jou 

summarize or refer to the investigation on wliich you baseil tliat 
conclusion ? 

Mr. PERKINS. AS far as the technical scope of the investigation 
is concernedj it is refeiTed to in appendix D. It describes the kind 
of interviewing we did. As far as the results are concerned, they are 
set fortli in chapter VII, and chapter VII has several subheadings. 

On page 2 we discuss civil service personnel; page 3, politicjil execu- 
tives; page 4, appointments subject to Senator confirmation; page (i, 
other full-time appointments; page 13, advisej-s and intennittent em- 
ployees, and there is a discussion under tliat at the l)ottom of page 13; 
it starts the discussion of the lawj'er phase of the intemiittent prob- 
lem, and points out the very strong deterrent effect that the present 
statutes do have on attorneys serving in any capacity. 

I can give you a couple of specific examples. 
Mr. MEADER. Well, now, let me go back a little bit. I am glad that 

you mentioned all of these chapters, because I think it makes it simpler 
for us to find the subject matter we have referred to. 

Now, you say appendix D describes your investigation of this. I 
might say I raised this question because I think it is pretty difficult to 
come up with a general conclusion about what motivates anyone's 
conduct  

Mr. PERKINS. Certainly. 
Mr. MEADER. And you have set out these conclusions in rather fixed 

and rigid terms, as though they were established propositions. And 
so, therefore, it seems to me it is material to inquire what facts, 
what evidence you have that you based this conclusion upon about 
which you seem to be so certain. 

I do not see how it would be possible for any of the agencies, the 
Bar Association of the City of New York, or this committee, or any 
agency, to make a comprehensive survey of those who have accepted 
Government employment and those who were considering it, but re- 
fused to accept it, as to their reasons for refusing, and I would like 
to know just how manj' people you talked to and just how you went 
about the investigation. 

You see, it does not do any good to say, "numbers of people" or "We 
talked to a lot of lawyers who did not accept Government employ- 
ment." I mean, can you not give us a little more sjwcific detail as to 
how you went about your investigation and what evidence you obtained 
to arrive at this conclusion? 

Mr. PERKINS. In appendix D we have a section on staff research, and 
we point out the administrative agencies that we talked to, the execu- 
tive officials, we mentioned discussions with congressional [lersonnel, 
and on inter\ie.wing, we say on page 4 of appendix D that a large 
group of pei-sons were interviewed who were selected because of their 
unusual experience in Government, wlio were membei's of or students 
of government—— 

Mr. MEADER. I^et me ask you one more thing on that point. 
Mr. PERKINS. Yes. 
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Mr. MEADER. Were these interviews recorded in any way ? 
Mr. PERKINS. I would say that a good many of them were, yes; 

some of them. 
Mr. MEADER. YOU do not have a transcript of the conversations or 

discussions ? 
Mr. PERKINS. No, sir. 
Mr. MEADER. Do you have any correspondence on it? 
Mr. PERKINS. On occasions. 
Mr. MEADER. Do you know how many people—^you say "a large 

group of ijei-sons was intei-viewed"—how many ? 
Mr. PERKINS. Well  
Mr. MEADER. Do you have a list of the names of the individuals and 

their positions that you inter\'iewed on which you base this 
conclusion ? 

Mr. PERKINS. There is none here. It would be quite difficult to 
build, or rebuild, the list. I would say it ran to several scores of 
people, perhaps in the low hundreds, people talked to by members 
of our committee or the staff on a f onnal or informal basis. 

Mr. MEADER. Now, we have had witnesses and we have asked soni& 
of the witnesses that we liad here concerning hiring lawyers and I 
think one attorney, and I have forgotten his name, in the Department 
of Defense, said that he tried to get a lawyer to help him for a sliort 
time because of the conflict-of-interest statutes he refused to come 
and help him out, but, so far as our record shows, from interrogating 
any of the witnesses that appeared, we have not found that they re- 
gard existing conflict-of-interest statutes as a deterrent to recruiting 
personnel for Government work. 

Now, you are in direct conflict with the testimony that we have had 
so far from Government officials, I believe. 

Now, I believe it is important, if your conclusions are correct, and 
the present conflict-of-interest statutes impede the (iovernment in ob- 
taining compete!il talent, that we find out upon what basis your con- 
clusion is based. I tliink you ought to be a little more specific than 
saying, "A large group of persons was inten'iewed." 

I mean, you could intei'view 1,000 persons and if they did not know 
anything about the subject matter, their cumulative testimony would 
be worthless. 

Mr. PERKINS. Correct. 
Mr. MEADER. If we do not know who you interviewed and what you 

said and what thcj' said it would be v&ry difficult just from generali- 
ties to come to the conclusion tliat the conflict-of-interest statutes today 
are deterring the Government from getting adequate help. 

Mr. PERIVINS. I certainly see the point, Mr. Meader, and I do hope 
that the committee will liave an opportunity to continue these hearings 
long enough so you can talk directly with a great many people who 
have had tliis experience. 

But 1 can say there are a great many individuals who gave this as 
a specific reason as to why they were unable to take a particular job. 

Just for example, an individual who had sei-\'ed in the State De- 
partment was asked to be a consultant after he left his particular job 
m a particular countiy. He had been in service on a full-time basis, 
lie was asked to come back as a consultant on a part-time basis, since 
he had acquired a considerable depth of knowledge about that par- 
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ticular country, and problems in relation to it. He had to decline the 
•oonsultancy tecause of tiic conflirt-of-interest laws, or so felt he did. 

Another example, which again happens to be a lawyer who has 
been very active in the matter of improvement and the promotion of 
the civil service system—he was asked to undertake membership on 
one of the regular advisoi-y committees of the Civil Service Commis- 
sion and he declined, and the primary reason these individuals have 
declined, Mr. Meader, is that the present scope of section 281 is such 
that an employee who is a member of a firm which has regular day-to- 
day clients that are in regular day-to-day relationships with, for ex- 
ample, the Internal Revenue Service, and other agencies of the Gov- 
ernment, the scope of 281 is such as to raise a very gre-at doubt as to 
whether or not one would have to resign from his organization in 
order to undertake a part-time consultancy with the Government or 
to serve on one of its advisorv boards. 

Mr. MKADER. Well, I might make the statement that I have served 
as counsel for Senate committees for several years, and I recall that, 
speaking strictly of the Truman committee, that occasionally the Sen- 
ate passed special resolutions exempting counsel from the statutes. 

ilr. PERKINS. That is right, and I think that helps to make the point, 
and it is made again in my prepared statement—no, rather in the 
technical analysis that I submitted with our prepared statement. On 
page 31 of this technical analysis, we say this in relation to inter- 
mittent employees, we say: 

It is pertinent to note tliat section 4 is similar to a number of the exemption 
provisions in present law for advisory lioards and consultants in applying a 
more narrowly focused body of restraint upon intermittent employees. For 
example, 22 U.S.C section 17S)2(a), a provision of the Mutual Security Act, 
exempts intermittent employees appointed under that act from "the provisions 
of sections 281. 28.S. or 284 of title 18. or of section 99 of title .')•*• except 
insofar as such provisions of law may prohibit any such individual from re- 
ceiving compensation in respect of any particular matter in which such indi- 
vidual was directly invoive<l in the performance of such service." The Mutual 
Security Act language: "any particular matter in which such individual was 
directly involved," and the language of the proposetl Executive Conflict of In- 
terest Act: "in any transaction involving the Government In which he has at 
any time participated," are extraordinarily similar in their impact. Thus. Con- 
gress has already recognized and resi>onded to the need for a different rule for 
the intermittent employee, in exactly the same manner as the proposed Executive 
Conflict of Interest Act. In a very real sense, the proposed Executive Conflict of 
Interest Act would merely make uniform for all intermittent employees in Gov- 
ernment the present differentiation in conflict of interest principles already 
adopted under numerous acts of Congress. 

Mr. MEADER. Well, I might add one further comment concerning 
exemptions on commissions. I happen to be a member of the Govern- 
ment Operations Committee and in recent years we have had legisla- 
tion establishing a second Hoover Commission, the Intergovernmental 
Relations Commission, known as the Ke-stenbaum Commission, and 
one, I believe, that paased the last session of Congress, a permanent 
Government Relations Commission. I believe in all we exempted the 
staff of the Commission from the operation of the conflict of interest 
statutes and also from the civil service cla.ssification law. 

Mr. PERKINS. I think that is exactly right, Mr. Meader, and I think 
it points up the discriminatory effect, where the particular committee 
for some reason, has a particular influence or it is in one way or an- 
other deemed important enough at a particular time, so that an exemp- 
tion is obtained. 
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One commission which foundered because of the conflict of interest 
statutes is the so-called Nimitz Commission. I believe its scojje was 
security matters, if I am not mistaken, and the Nimitz Commission 
was believed to have a very important mission. Yet it foundei-ed be- 
cause of the conflict of interest laws, according to the newspaper re- 
ports at the time, and they were unable to get special exemption for 
the members of the Commission. This is not for the staff; this is for 
members that I am talking about, and the Commission was never 
created. 

We think the Nimitz Commission is a very clear and historic 
example of the Government not getting a job done because of archaic 
conditions not keyed to the actual risk—too broad in some situations, 
not broad enough in othere. 

Mr. MiuDEK. I would like to suggest, Mi*. Perkins, if you win, you 
supply this connnittee Avith some kind of a memorandum giving moi-e 
specihc facts with respect to the evidence upon which you base your 
conclusion that the conflict of interest statutes ai'e preventing the 
Govennnent from obtaining the services of competent j)eople, because 
I lielieve that would be quite material. You are certainly unequivocal 
in your conclusions and I think we ought to have some kind of evi- 
dence, some kind of idea of what evidence it is based on. 

Mr. PERKINS. On this point of unequivocalness, I would like ta 
say in relation to a particular executive who was asked to come down 
for several yeai"S, it was veiy cle^vr from our intei-viewing that there 
was a whole variety of fjietoi-s involved in the decision, which we 
spell out. 

We find there were a number of factors involved in their decision— 
the salary point was already brought out—the fact that somebody has 
to live in two places, take children out of school and so on—certainly 
all these enter into the problem of recruitment. 

And I don't think that we are unequivocal in the sense of saying 
we have evaluated the conflict of interest factor as the sole factor, or 
in many cases as the most important factor. They were cited in 
many instances as one factor and I believe the conclusions are so- 
framed. 

The particular statement I am referring to is on page 6 of chapter 
VI—I am soiTy, page 10 of cliapter VI, at the bottom, where it says: 

Recruitment for top Government office is difficult for many reasons. General 
factors sucli as exposure to political harassment anrt newspajjcr publicity, ideo- 
logical disafflnity to '"Government," distaste for the geuerally more regulated 
erivironment, and low prestige of Government office, may all tend to lead a given, 
individual to refuse apix>IntniiMit. And jiersoual factors such as a wife's veto, 
a desire not to ui)set children's school arrangements, and the nuisance of a 
temporary move into a strange community may all argue against the move to- 
Washington. 

Now, all of these factoi-s are set forth here, and I don't want to 
leave the impression that we are unequivocal in the sen.se of saying 
that we can sort, out and attach a precise weight to conflict of interest 
in many of these situations, but certainly in some of them, and I have 
already given you several examples, it was the reason. 

Mr. LixDs.\T. If you would yield for a moment, I think this is an 
important point that Mr. Meader has brought up. I do agree that it 
is difficult in any individual case to determine what the objective 
reason is behind any individual's decision.   I should like to ask this 
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one question on the subject of scientists, in view of the fact there was 
read in the record a statement wliich appears in chapter VIII, page 
10, to the following effect: 

Thus, the conflict of interest statutes In their present form do not appear to 
have a noticeably restrictive influence on the conduct of the scientists participat- 
ing in Government science programs during or after his i)eri<xl of employment. 
Conversely, there has been no evidence found that these statutes have made it 
difllcult for the Government to fill scientific positions. 

And on page 15 of the same chapter, your report concludes as 
follows: 

As a final conuiient on the scientist's role in the conflict-of-interests field, it 
would not be amiss to fly a small storm warning. The scientists has not been long 
in the public arena, nor long in the marketplace. Scientist Alpha, pure in heart, 
knowing himself dedicated to the advance of scientific knowledge, regardless 
of who has title to the laboratory or pays for the research, and, with never a 
thought of the conflicting interests iwtential, is likely one day to uudei-take a 
set of multiple counseling commitments which will suddenly explode into political 
charge, countercharge, investigation, and conceivably even indictment. Or per- 
haps Scientist Beta, perhaps with less pure motive than Alpha, and more con- 
scious of the economic possibilities of his Government advisory position, may 
turn his opportunity to good account, be discoveretl—and again trigger the po- 
litical chain reaction. The results of either of these events would be most 
unfortunate. The new and .shining public symbol of the .scientist would be tar- 
ulalied; the scientist's traditional suspicion of the iiolitieal process would be 
further darkened; and the arbitrary restraints clamped down by a politically 
sensitive Congress upon the use of outside scientific advice might critically hin- 
der the Government's .scientific development programs. 

Now, is it the conunittee's purpose to try to highlight the growing 
importance of governmental recruitment in the scientific held  

Mr. PERKINS. Yes, sir. 
Mr. LINDSAY. In this 20th century? 
Mr. PERKINS. Yes, sir. 
The CHAIRMAN. Committee counsel. 
Mr. MALETZ. Mr. Chairman; Mr. Perkins, to conclude a previous 

colloquy. I understand that among other tilings you feel that the 
pi-esent conflict of intei-est statutes tend to deter recruitment of per- 
sonnel to become members of advisory committees, is that right? 

Mr. PERKINS. Yes, sir. 
Mr. MALETZ. Now, I know you would agree that the conflict-of- 

interest statutes apply only to Government employees? 
Mr. PERKINS. Yes, sir. 
Mr. MALETZ. Tliei-efore, is it not a fact that if a member of an ad- 

visoiy committee is not a Government employee no problem whatso- 
ever would be pi-e.sonted imder the present conflict-of-interest statutes? 

Mr. PERKINS. That is correct. 
Mr. MALETZ. NOW, my final question on tliis point is this: Has the 

bar association made a study to ascertain the membership of the va- 
rious advisory committees of Government to ascertain whether they 
are or are not Government employees? 

Mr. PERKINS. We were satisfied, Mr. Maletz. on the basis of the 
Attorney General's opinion that I have referred to, and Mr. Hoagland 
is getting the citation here, that the vast majority of advisory com- 
mittee members would be regarded as Government employees. 

Now, there may be some advisory committees because of a very 
special situation where this is not true, but certainly from the view- 
point of giving advice to people who have been asked to serve ou 
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advisory committees it is our clear impression that most attorneys ad- 
vising clients would say because of this Attorney General's opinion, 
"we tliink you will or may he classified as a Government employee 
and, if so, tlie whole body of conflict-of-interest laws would be ap- 
plicable to you." 

Mr. MAI.ETZ. One important consideration in determining whether 
or not an individual is a Government employee is his talcing or not 
taking an oath of office, is thatriglit? 

Mr. PERKINS. Yes. 
Mr. iI.\LKrz. Is there a general i-equirement to serve on advisory 

comm ittees tliat the member take an oath of office ? 
Mr. PKUKIXS. I believe that varies, but there are other ways in 

which the formalities may be ej=tablished otlier than by taking an oath 
of office, in other words, a letter from the Secretary of the Department 
saying, "I hereby de.signate you a member of the advisoiy committee," 
which would probably be given the inteii^'etation of an appointment 
making the pei-son a Government employee within the meaning of the 
Attomev Genenirs opinion. 

Mr. MALETZ. Has the bar as.sociation cliecked with the Ci\al Service 
Commission to ascertain the status of the various members of the 
various advisoiy committees with reference to their being or not being 
Government employees? 

Mr. PERKIVS. Not in the sense in which the Civil Service Commis- 
sion could <lccide the issue, but tlie real ultimate issue is to be decided 
by tlie courts and, in the fii"st. instance, by the Attorney General's 
opinion, and we think that is the real source where you must look. 

I would further say that if there is a lack of clarity with re.spect to 
the status of employees or nonemploj'ees. tliat is the very specific 
point we are tiying to get out, and we think that in general advisory 
committee members should be viewed as employees and under a set of 
regulations. In other words, there are some things an advisory com- 
mittee member sliould not be allowed to do, and to the extent—you 
may be right, there may be some advisory committees outside the scope 
of what at least the Civil Service Commission views as members of the 
Government, and we think it preferable, by and large, th.at they be 
viewed as employees. 

Now, we do in our technical analysis in the discussion of the mean- 
ing of employees, on page 0 of the technical analysis I submitted, 
discuss this, and we say: 

The rpason for the fairlj- (Elaborate dofinition of "Govprninent emploj-e«>" UPH 
In the desire to achieve a mnoli greater certainty than presently exists as t(> who 
Is subject to the restraints of the conflict-of-interest laws. The drfi lition in the 
act clearly excludes, for example, the man who is informally telephoned by a 
Government oflicial for consultation, or may even come to the office of the (Jovem- 
ment offlcinl atul confer with him for a few hours or a day. 

On the other hand, the definition clearly includes any consultant who obtains 
consulting pa.v or reimbursement for travel and/or a i)er diem expense allow- 
ance, pursuant to a "W.\E" (when actually employed) designation. Any such 
designation would constitute a sufficient appointment to meet the test of para- 
graph fl). While it is conceivable that the requirement of an '•apiwintment" 
may permit some informal consultants to escajie application of the conflict-of- 
interest laws, the same is true today, and is inevitable. It would be impossible 
to try to draw lines, for example, between (1) an experienced friend whose views 
are sought during a social evening, (2) a Bernard Raruch on a park bench, to 
whom a Cabinet Secretary goes for advice, (3) a Washington lawyer called over 
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to a department hin'-h with a C ibinet Secretary to discuss a problem, and (4) 
the representative of a civic organizntion who spends 2 days participating in a 
small departmental conference or "seminar." Which is an "employee," assuming 
none of them has received nn "apiHiintment" of any sort. The only difference 
between the third and fourth cases is that in the fourth a written invitation may 
hTve been issued, and the time spent at the department may have been a little 
longer. 

And wo go on to discuss an approach to the definition of employee 
wli'ch we rejected. 

The C^7i.\iRM.\x. I think it might bf> well if you continue with your 
prepared statement now. Tliere will be no further questioning until 
yon have finislied your statemont. 

Mr. PERKINS. All right, Mr. Chairman. I left off at the bottom 
of patre 5: 

3. Unccr'^ainty in interpreta'^ion: Enac'^ed fitfully over a 100-year 
span, the uncoordinated statutes are inconsistent, overlapping, and 
at critical points defy interpretation. 

4. The Congress: Congress has done a useful and constructive job 
in its capacity as investigator. But tlie Senate confirming committees 
have seldom considered t)ie overall issue of conflict of interests in 
relation to recruitment. The Armed Services Committee has applied 
a wavering standard of stock divestment, useful for cer'ain purposes, 
but overemn'msizing one single source of conflict-of-interest problems 
and having little bearing on the question of actual official conduct. 

5. Recruitment: The main adverse ell'cct of the present sys'em is 
i's deterrent eff'e"t on tlie recruitment and retention of executive 
talent and some kinds of consultative talent. The restrictions tend 
to encircle the Government with a barricade against the interflow of 
men and information at the very time in the Nation's history when 
such an interflow is most necessary. 

C.   RECOMMENDATIOXS 

I shall now turn to the basic recommendations of our special com- 
mittee. 

We concluded tliat the defects in the present law cannot be cured 
by tinkering. A thoroughgoing reconstruction is called for—a new 
program of controls designed for modern needs, providing for ade- 
qua'e administration and written as an integrated unit. The program 
must, in our view, achieve a balance lietween tiie Nation's need for 
protection against conflicts of interest and its need for personnel. 

Recommendation 1: Conflict-of-interest problems should be recog- 
nized and treated as an important, complex, and independent subject 
of ntlontion and concern in the management of the goveriunental 
establisliinent. 

Up until the present time, the subject of conflict of interest in the 
executive branch lias lieen conceived of and dealt with only peripher- 
ally as ail aspect of the general problem of ethics in Government. 
The fact is that its unique and complex nature and the variety of dif- 
ficult problems it raises, particularly tlie problem of recruitment, 
demand that it be isolated and identified as an independent subject 
of governmental concern. Until it receives the consideration and 
attention wliich it deserves, the problem of conflict of interest cannot 
be adequate!}' resolved. 

53286—60 27 
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I hii\'e already noted the great contribution of your committ«e in 
achieving the objectives of our first recommendation. 

Recommendation 2: The present scattered and uncoordinated stat- 
utes relating to conflicts of interest should be consolidated into a single 
unified act, with a common set of definitions and a consistent ap- 
proach.  Archaic provisions should be repealed. 

One of the principal shortcomings or the present law is that it is 
composed of many diverse elements scattered throughout the statute 
books and containing inconsistencies, overlapping, and exemptions. 
The chaotic nature of the law is an impediment to understanding and 
a deterrent to recruitment. 

The proposed Executive Conflict-of-interest Act embodied in H.R. 
10575 would unify the general law of conflict of interest in one com- 
prehensive statute. Basic terms would be defined and then used con- 
sistently throughout. Examples of key terms, carefully defined at 
the outset and then used consistently throughout the proposed act, 
include "Government action"; "transaction involving the Govern- 
ment"; "assist"; "participate"; and "responsibility." 

The proposed act would treat the basic forms of conflict of interest 
in a logical progression. The first of the six substantive restraints 
deals with action by a Government employee in his official capacity 
in a matter in which he has a personal interest. The second deals with 
action by a Government employe* in his private capacity in further- 
ance of an interest adverse to the Government. The third deals with 
receipt of paj^ from outside sources. The fourth deals with receipt of 
gifts from outside sources. The fiftii deals Avith action as a Govern- 
ment official designed to induce payments from outside sources. The 
sixth deals with postemployment activities in furtherance of an in- 
terest advei-se to the Government. 

As an example of the close integration of these sections, the second 
and sixth prohibitions are almost precisely parallel in their applica- 
tion to the intermittent Government emjiloyce and the recent former 
employee, reflecting the basic similarity of the two situations from 
tlie conflict-of-interest viewpoint. 

The points in the total statutory scheme where it is important to 
supplement the statutes by regulation are clearly idenified. 

A few archaic statutory i-estraints superseded by the new act would 
be repealed. Others of the existing statutes would be amended to 
exclude from their coverage all executive branch employees (i.e., 
those covered by the proposed new act). 

Fourteen special exemptive provisions contained in present law 
for members of various advisory committees and persons holding 
other part-time posts would be repealed, as being unnecessary in the 
light of what we regard as a realistic approach or the new act toward 
the intermittent employee problem. 

Mr. Chairman, I do want to underscore that, that referring to the 
existence of those exemptions for advisory committees proposed in 
numerous places, we would propose those exemptions be repealed and 
discrimination among the advisory committees be eliminated as far 
as the basic statutory law by providing uniform rules which would 
be supplemented by further regulation. 

Such a unified act would, we believe, be more enforcible and more 
rational in its application than present law, or even improved ver- 
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sions of present law based on the present statutory structure. It 
would, by its very drafting, remedy many of the fundamental short- 
comings of the present law. 

Keconuuendation 3: The restraints contained in the present statutes 
should be greatly expanded in their scope by malcing tliem applicable 
to essentiallj' all matters in which the public deals with the modem 
Fexleral Government. 

Six of tiie seven conflict-of-interest statutes on the books today 
have their roots in the pi-oblems of a century ago; they are directed 
primarily agiiinst corruption in the prosecution of claims against the 
Government and tlie process of letting contracts by the Government. 
Claim prosecution and, to a lesser degi'ee, procurement procedures 
have, however, been brouglit largely under control by administrative 
devices other than the conflict-of-interest statutes. In their places 
have grown up other risks that the draftsmen of the present statutes 
did not foresee and provide for. The proposed act strikes hard at 
those deficiencies. 

The proposed act would extend the conflict-of-interest restraints to 
eveiy kind of transaction in which today's Government engages with 
the private segment of the economy. The term "transaction in volving 
the Government" is broadly defined as "any proceeding, application, 
submission, request for a niling or other detennination, contract, 
claim, case or other sucli particular matter'' which will be the subject 
of Government action. The effect of this broad definition in expand- 
ing the scope of the present restraints would be very great. 

In this respect recommendation 'J is consistent witli H.Il. 2150, the 
bill introduced by you, Mr. Chairman, and a recommendation made 
by the Justice Department to Congress several years ago in response 
to a court decision holding that the present po.^temployment restraints 
apply only to assisting in the prosecution of claims against the Gov- 
ernment for money or property. In that case an application for a 

Eremerger clearance ruling from the Antitrust Division of the Justice 
•epartmont was lield not to be a "claim" within the scope of the 

statute. 
The proposed act would expand present offenses in other respects. 

To cite a few examples, present law forbids a governmental employee 
to ti-ansact business as an agent of the Government witli any "busi- 
ness entity" in the pecuniary profits of which he is interested. The 
comparable rule in the proposed act would apply not only to business 
transactions with business organizations, but to any kind of trans- 
action with any kind of entity in which the employee has a substan- 
tial economic interest. Furthermore, unlike tlie present law, the stat- 
ute specifies a number of specific situations where the employee is 
deemed to hold an economic interest, such as where that interest is in 
fact owned by his wife or child, or where he has an imderstanding 
as to future emploj'ment with a private person or firm. 

Recommendation 4: Certain important restraints now covered in 
regulations or not at all should be included in the basic statutes, par- 
ticularly restraints relating to receipt of gifts and coercive use of 
office. 

Present law would be further strengthened by the addition of two 
important areas of conduct heretofore treated only in regulations or 
not at all. 



414 FEDERAL   CONFLICT   OF   INTEREST  LEGISLATION 

The first would forbid an employee of the Government to receive a 
tiling of economic vahie as a jjiit, gratuity or favor from anyone who 
the employee has reason to believe would not give (he gift but for the 
employee's office or position with the Government. Furtliermore, 
regular Government employees would be forbidden to receive gifts 
or favore from anyone who does business with or is regulated by his 
agency. Some room is left in the statute for limited exceptions to be 
provided for in regulations. 

Tlie second now offense would forbid a Government emploj'ee to use 
his office or position with the (lovernment in a manner intended to 
induce or coerce a person or company doing business with his agency 
to provide him with anything of economic value. 

Recommendation 5: The statutes shoukl permit the retention by 
Government employees of certain security-oriented economic inter- 
ests, such as contiinicd participation in private pension plans. 

Hallmarks of modern American society are tlie pension plan, the 
gi'oup insiu'ance plan, and other kinds of security-oriented arrange- 
ments. Thev ai'e the basis of long-ranse economic plaiming by mil- 
lions of individuals and families. Under present conflict-of-interest 
laws—passed when few, if any, of such plans existed—there is some 
doubt whether an employee of the Government may legally continue 
as a member of some plans maintained by his fonner employer, at 
least if contributions to the plan by the employer are regularly made 
which benefit the Government employee. This overhanging doubt 
jjresents a great deterrent or creates a severe hardship to the noncareer 
employee. 

The proposed act permits Government employees to continue their 
participation in certain private plans under some circumstances and 
with adequate safeguards. For example, it would permit a Govern- 
ment emjiloyee to renuiin a meml)er of a pension, group insurance, or 
other welfare plan maintained by his former private employer so 
long as the employer makes no confri))u*^ion to the plan on behalf 
of the former employee who is in Government service. Similarily, 
a Government employee could continue to belong to certain of these 
plans even if the former employer does make contributions on his 
behalf, so long as the plans are qualifiel under the Internal Revenue 
Code and so long as the payment by the former employer continue 
for no longer than 5 years of Government service. 

Recommendation 0: Wherever it is safe, proper, and essential from 
the viewpoint of recruitment, the statutes should differentiate in 
treatment between regular employees and citizens who serve the 
Government only intermittently, for short periods, as advisers and 
con'-'ultants. 

To an ever-increasing extent the Government is dependent for in- 
formation and advice—for learning not only how to do it, but what 
to do—upon part-time, temporary, and intermittent personnel. These 
serve in'lividually, or as members of committees, but that service 
is in addition to their regular private work as scientists, technicians, 
scholai's, lawyers, busine^^smen, and so on. Technically, they are, 
however brief their service, "employees"' of the Government, and at 
present, all of the conflict-of-interest statutes apply to them. This 
fact has brought about both refusals to serve and conscious or un- 
conscious ignoring of the statutes by those who do serve. It has also 
resulted in a welter of special statutory exemptions. 
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The proposed act distinguishes, in a few key places where it is 
safe and proper, between rules for regular full-time Government 
employees and rules for what are defined as ''intermittent employees." 
UndiT the proposed act, an "intermittent employee" is anyone who, 
as of any particular date, has not performed services for the Govern- 
ment on more than 52 out of the immediately preceding SG5 days. 
The 52-day limit could be increased to 130 days by Presidential order 
in a narrow class of cases. 

P'or these intermittent employees, there are certain special rides 
under the proposed act. For example, regular full-time employees 
are forbidden to assist private parties for pay in transactions involv- 
ing the Government; intermittent employees, who have to earn a living 
in addition to their occasional Government work, are allowed to assist 
o'hars for pay in such transactions, except in cases where the partic- 
ular transaction is, or within 2 years has been, under the intermittent 
employee's official responsibility or where lie participated in the 
transaction personally and substantially on behalf of tlie Government. 

Similarly, since intermittent employees, by definition, are em- 
ployed by organizations in addition to the Government, they are not 
subject to the rule forbidding their Government pay to be supple- 
mented from private sources in return for personal services. Finally, 
the rules as to receipt of gifts are somewhat different for the two 
classes of employees. 

Recommendation 7: Ivegidar, continuing, and eil'ective enforcement 
of the law and regulations should be assured by emphasing adminis- 
trative remedies, rather than tiie clumsy criminal penalties of pres- 
ent law. 

The basic purpose of a system of conflict-of-interest restraints is 
to help maintain high ethical behavior in the executive branch of the 
Govermnent. It is the judgment of our special committee that the 
flexible and multiple weapons of the modern administrative process 
are more fitted to the day-to-day task than the criminal law. 

Because the present statutes rely on criminal sanctions, they are 
rarely enforced. They are, in many respects, too harsli for offenses 
they declare. Furthermore, enforcement by criminal law is difficult, 
expensive, and time-consuming. Accordingly, the proposed act relies 
for its sanctions, in the fii-st instance, on ordinary disciplinary pro- 
cedures, including dismissal. These procedures are supplemented by 
civil i-emedies particularly apt for former employees and nonemploy- 
ees dealing with the particular agency—such as bans against appear- 
ances before the agency and civil damage actions. 

The proposed act retains classified criminal penalties for the most 
flagrant violations: tliose connnittee "knowingly'' or "purposely." The 
definitions of these tei'ms arc adopted from a draft model penal code 
prepared by the American Law Institute. 

Recommendation 8: Tiie statutes should create the framework for 
active and effective administration of the system of conflict-of- 
interest restraints, headed up with clear responsibility in the President. 
The President should designate, pursuant to the propased act, an 
Administrator to assist Iiim in this function. 

One of the greatest deficiencies in the present statutes is their fail- 
ure to recognize the importance of a contiiuiing administrative struc- 
ture to deal with the problem of conflict-of-interest. The proposed 
act would specifically provide for such an administrative machinery. 
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Clear overall responsibility would be placed upon the President— 
for the establishment of appropriate standards to protect against acutal or 
potential conflict-of-luterest on the part of Government employees and for the 
administration and enforcement of this act and the regulations and orders issued 
hereunder. 

To assist tlie Pre.sident in carrying out this responsibility, the 
act calls for tlie designation by him, from within the Exex-utive Of- 
fice of the President, of an "Administrator." He would l)e answer- 
able directly to the President. He is given a series of coordinating, 
consultative, and advisory functions under the act. He would work 
closely with the Department of Justice and agency heads or tlieir 
designees, but his would be a small office, and in no sense charged with 
centralized operation or enforcement of conflict-of-interest i-estraints. 

Recommendation 9: In addition to the statutes themselves, there 
should be a "second tier" of i-estraints, consisting of presidential reg- 
ulations amplifying the statutes, and a "third tier," consisting of 
agency regulations tailored to the needs of particular agencies. The 
responsibility for day-to-day enforcement of the statutes and regular 
tions should rest upon agency heads. 

The proposed act contemplates the issuance by the President of a 
set of regulations extending, supplementing, implementing, and in- 
terpreting the provisions of the act. The act also visualizes another 
set of regulations at the next lower level—that of the agency heads. 
The presidential regulations would take precedence over any regula- 
tions issued by agency heads. 

Agency regulations would tend to follow the present pattern, 
namely, particularized rules adapted to the special risks of the particu- 
lar agency. For example, some agencies may have special rules on 
use of confidential information available within the agency. Others 
may adopt special post-employment restraints which go beyond the 
statutory provision. Tliis diversity and particularization is realistic 
and desirable. 

Recommendation 10: At all levels of administration potential con- 
flict-of-interest problems should be headed off by preventive action, 
such as, for example, orientation programs for all new employees to 
acquaint them with the applicable conflict-of-interest rules, and pe- 
riodic reminders as to such rules. 

Much can be done to fight the conflict-of-interest problem by pre- 
ventive measures. Section 11 of the proposed statute makes several 
suggestions. New employees can be required to certify that they have 
read the conflict-of-interest rules and to report on their outside em- 
ployment. In particular, an effective orientation program would be 
helpful. Agents and attorneys appearing before agencies can also 
be required to file an affidavit stating that they are not, by such appear- 
ance, violating any conflict-of-interest law. 

Recommendation 11: Tliere should be more effective prohibitions 
and penalties applicable to persons outside Government who induce or 
participate in conduct by Government employees in violation of the 
conflict-of-interest laws. 

Not infrequently a Government employee is found in a conflict-of- 
interest situation and penalized for it while the person responsible 
for placing him in the situation remains unscathed. 
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The proposed act contains a new and broad section making it a 
violation for a person to make a payment (or transfer any other 
thing of economic vahie) to a Government employee while "believing 
or having reason to believe that there exist circumstances making the 
receipt thereof a violation of" certain sections of the act. Tliis pro- 
hibition also covers the making of gifts in the situations corresponding 
to the situations in which an employee may not receive a gift. 

Both administrative and criminal sanctions are applicable to these 
violations by persons dealing with Government employees. 

Recommendation 12: Each cominittee of the Senate considering a 
Presidential nominee for confirmation should be given the benefit of 
a fidl analysis, prepared by the Administrator in consultation with the 
Department of Justice, of any conflict-of-interest pi-oblems the 
nominee's particular situation may pi"esent. The confirming commit- 
tee should give due consideration to this analysis and to the protec- 
tions afforded by a modern and effectively administered overall scheme 
of conflict-of-interest restraints, if one is put into effect. 

There is substantial evidence that the Government's efforts to re- 
cruit top-level executives have been impeded by the requirements of 
stock divestment imposed by the Armed Services Committee of the 
Senate. 

This problem cannot be dealt with by statute. The confirmation 
power is a constitutional prerogative. However, this problem SIKJUM 
be a subject of joint concern and increased cooperation between the 
executive branch and the Senate. There is some evidence that recently 
the executive departments have tnken more pains to prepare their 
nominees for confirmation. I^gal opinions have on occasion been 
furnished by the Justice Department; plans have been worked out in 
advance of hearing as to what need be sold and what could be kept, 
and representatives of the appointing department or agency confer in 
advance of hearing with appropriate authorities of the committee. 

If the proposed act were passed, the "Administrator" would become 
the central repository for all information concerning conflict of 
interest, and he would be expected to assist the executive branch in 
working out regular procedures for preparing nominees for confirma- 
tion. He could, in cooperation with the Department of Justice and 
general counsel to the agency in question, prepare a full analysis of 
the conflict-of-interest problems of the particular nominee. Over a 
period of time, these analyses might be given substantial weight by 
the confirming committees. 

Furthermore, if a modem and effective system of statutory re- 
straints is adopted by Congress and implemented by active executive 
branch administration, the confirming con\mittees might be willing 
to place greater reliance on the statutory rules and procedures. One 
clear example is the procedure for disqualification recognized by the 
proposed act where a Government official holds a particular economic 
interest in a private entity. 

Recommendation 13: The Congress should initiata a thorough study 
of the conflict-of-interest problems of Members of Congress and em- 
ployees of the legislative branch of the Federal Government. 

Primarily because of their representative function, Members of 
Congress and legislative branch employees are, in matters of conflict 
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of iiitiM'twtH, in a Kijruilicaiitly different position from that of executive 
hruiu-lt tunplojws.   As such, Congress must be considered separately. 

A fw-U exiiniiniition of these problems In' Congress, or by a study 
iiiiliiilod l>y Congress, is needed. However, we are of the strong 
opinion that sucii a study should in no way deter immediate action 
willi iH*sp*M't to the executive branch along the lines of the proposed 
ttct. 

Conchinion: 
Ttui program we have advanced will not "solve" the problem of 

iHinllict of interests in Federal employment. Like most real prob- 
leni'i, I ids is one we must live with permanently, strive to mitigate, 
and adjust to. The program proposed, however, will do several 
things. 

It meets the flaws of the present pattern of conflict-of-interest 
I'«IH( mints—obsolescence, weakness of administration and faulty draft- 
ing. It would greatly strengthen the main policy of the conflict-of- 
inlorest statutes—preservation of tlie integrity of Government. It 
woiMd provide for an integrated and compreiiensible system of stand- 
ards and sanctions, together with an effective machinery for admin- 
iHteriiig tiiat system. It is grounded upon a realistic conception of the 
proiilcm of conflicting interest as it appears in the modern seating of 
Ainei'ican government and society. It would, we are convinced, make 
a significant contribution toward intelligent staffing of the Federal 
(iovernment for world leadership. 

(Mr. Perkins' statement appears at p. 4r)9.) 
The CHAIRMAN. At this point I think that we will take an adjourn- 

ment until 2 o'clock, but I want to say, Mr. Perkins, that your state- 
jiiciit is a very comprehensive one. It is a splended statement and it 
shows a great deal of painstaking and unremitting toil. We are very 
grateful to your and your colleagues, particularly to our distin- 
guished colleague from New York on my riglit. 

We will ask you to return at 2 o'clock for some further questions. 
Mr. LiNiiSAY. Tliank you very mucii. 
The CiiAinsrAN. And we have put all of the documents into the 

record, the appendixes and so forth. 
Mr. PERKINS. Thank you very much. 
(Whereupon at 12:50 p.m. a recess was taken until 2 p.m. the 

same day.) 
AFTERNOON SESSION 

The CHAIRMAN. You may proceed, Mr. Perkins. 
Mr. PERKINS. Mr. Chaii'inan, with your permission, I think it 

might be helpful to an overall understanding of our proposals if I 
refer to appendix A to my prepared statement and just run very 
quickly through the structure of tlie bill as reflected in appendix A. 

As I mentioned at the beginning of the testimony, this appendix 
is prepared to reflect roughly what might be said in a briefing pani- 
jihlet for Government employees. It is not a summary of the act in 
the traditional sense, but it has been rephrased to express how the 
act might look from the viewpoint of the Government employee 
seeking to know what rules apply to him. 

First is the preamble, expressing the policv and the purposes. Then 
the set of definitions, which is section 2 of the bill; aiid (a) is the 
definition of "employee." 
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And I might mention, Mr. Chairman, because it has a bearing on 
what we were discussing earlier, tliat this definition of '"employee" 
was taken, in effect, from your bill introduced to recodify much of 
the law relating to Government emj^loyees. It would pin down who 
is an employee, we believe. 

Then (b) is the reference to the "intermittent Government em- 
ployee" definition and tlie definitions of "Government action," "Trans- 
action involving the Government," and "Responsibility." 

Turning to section 3, this is the first and a very basic provision 
which i)rohibits a Government employee from participating in any 
Government action which may affect a personal economic interest. 
This is a very substantial broadening of section 434 of 18 U.S.C. But 
if embodies all that is in 18 U.S.C. 434 now, greatly broadens it and 
clarifies it. 

Section 4 is, in a sense, the converse. This section prohibits Gov- 
ernment employees from assisting in transactions involving the 
Government—from assisting the outsiders. In other words, this says 
what you cannot do in your private capacity in relation to the Gov- 
ermnent. And this parallels in effect, the present sections '281 and 283 
of 18 U.S.C, and broadens them in several respects; and again, we 
believe, clarifies them in several respects. 

Section 5 is a general prohibition against receipt or supplementa- 
tion of Government pay for Government services, and to that extent 
parallels Mie present 18 U.S.C. 1914. 

In addition to that, this section, for the first time, would, in statutes, 
set up a general prohibition relating to outside work for pay in the 
sense that it would recognize the existing regulations which ban 
certain types of outside employment. And this would say, in statu- 
tory terms, tliat you may not be paid for personal services to others 
except for bona fide work done outside Government hours which is not 
prohibited by law or by regulations of the agency. 

Then there is the feature with respect to security plans which we 
have already referred to. 

Section 6 is whollj^ new as far as statutes is concerned. It is the 
gift section. 

Section 7 is wholly new as far as statutes are concerned. It sets 
lip a prohibition against the use of Government office as a club or an 
inducement or coercive power to derive something of economic value 
for the officeholder. 

Section 8 is the postemployment section, which in general tracks 
the present section 284 but, we believe, clarifies it in several resix'cts. 
And it extends it to a permanent ban, as does your bill, Mr. Chair- 
man, for anything that the employee was personally a participant in. 

Section 9 carries out one of the recommendations, namely, strength- 
ening the bans against outsiders who deal with Government em- 
ployees and who may make payments to Government employees the 
receipt of wh'ch would be illegal. 

Section 10 is the section aufhorizin«T regulations by the President 
and agency heads and imposing specific responsibilities on the Presi- 
dent and agency heads. 

Section 11 sets up a series of sugcrested preventive measures with 
authorization to the executive agencies to adopt a set of preventive 
measures. 
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Section 12 sets up a series of additional civil remedies, in addition to 
recognizing in statute the basic employee conduct disciplinary powers 
of the administrative agencies. And, finally, title II sets out the 
criminal penalties for acts in violation of any of the substantive rules 
which we have covered. 

Title III is amendments and repealers, and title IV is miscellaneous 
sections, the effective date, and the short title. 

Now, the net effect of all this, as I think I have said, Mr. Cliairman, 
is that you would establish by statute a great deal more than is pres- 
ently in statutes. 

Far from cutting down, we believe strongly that this set of restraints 
would add to and expand the existing law of conflict of interest in a 
very broad way. It would close the gaps. We believe that it would 
remove many doubts and ambiguities, and it would consolidate all of 
the existing restraints in one place. 

In other words, instead of derogating or taking away from, it builds 
up, coordinates, consolidates and sets forth in one place a great many 
more and broader restraints than exist under present law. 

I think that substantially summarizes the stnicture of the bill in 
relation to the recommendations we have made, Mr. Chairman. 

(The document referred to appeare at p. 4()C.) 
The CHAIRMAN. Mr. Perkins, I am quite sure none of the members 

of the committee has come to any final conclusions on any of these rec- 
ommendations. That is why we have these hearings, so that we can 
get all the facts that we can focused and come up with somctliing that 
will be in the best interests of the Government and the public. 

Now, one thing I am a little concerned about is the manner you han- 
dle wliat is known as an intermittent employee. I would like to ask 
you some fjuestions about that. More specifically, I should like to 
examine with you several major provisions of your bill, starting with 
section 4. Is it not a fact that, under vour bill, section 4(b), a regular 
Government employee is prohibited from assisting any otner person, 
for compensation, or as agent or attorney in any transaction involving 
the Government? 

Mr. PERKINS. For compensation; that is correct. 
The CHAIRMAN. For compensation; I said that. 
Mr. PERKINS. Yes. 
The CHAIRMAN. IS that correct ? 
Mr. PERKINS. Yes. 
The CHAIRMAN. And is it not true he cannot assist anybody as an 
(The document referred to appears at p. 466.) 
Mr. PERKINS. That is right. 
The CHAIRMAN. In a transaction involving the Grovernment? 
Mr. PERKINS. Yes. 
And I should point out there that serving as agent or attorney is 

merely another form of assisting. It is not something different and 
separate; it is just included within the concept of "assist." 

The CHAIRMAN. IS it not a fact in contradistinction that an inter- 
mittent employee, who is defined as one wlio performs service on not 
more than 52 working days in the preceding year, is prohibited from 
such acti\Hities only if he has participated in or has responsibility for 
such transactions? 

Mr. PERKINS. Yes. 
The CHAIRMAN. However, an intermittent employee, in the event he 

has only had responsibility for the transaction, and more than 2 years 
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have elapsed, may assist any other person in the transaction involving 
the Government; is that not correct, under your bill ? 

Mr. PERKINS. If his responsibility dated back to a period of more 
than 2 years earlier? 

The CHAIRMAN. That is right. 
Mr. PERKINS. Yes. 
In that respect it is exactly similar to the present 2-year ban on post- 

employment. We feel that there is a distinct analogy Uiere, that when 
something is back in the past that far, tliat, just as present law ceases 
the ban after 2 years, we think there is reason to do so in cases where 
the individual did not pereonally participate. 

The CHAIRMAN. Now let us take a specific type of situation. 
Suppose a Washington representative of a textile manufacturer was 

appomted as a consultant to the Secretary of the Army on, say, man- 
power policies. Is there anything in your bill which would prohibit 
this intermittent employee from negotiating with the Department of 
the Army a contract for the supply of miiforms ? 

Mr. PERKINS. NO, sir. 
The CHAIRMAN. In other words, would not your bill give the inter- 

mittent employee in such circumstances an inside track m the Depart- 
ment of the Army for negotiating a contract for his private employer? 

Mr. PERKINS. In my opinion, no. 
The intermittent employee who is an adviser on manpower policy 

would not normally come into contact with the procurement officers of 
the Army or be in any way involved in procui-ement procedures of the 
Army. And we, therefore, do not believe that it would give him an 
inside track. 

The CHAIRMAN. But he might come in daily contact for, say, 51 
days with tlie Secretary of the Army or the Assistant Secretary of the 
Army or the particular deputy who has charge of the assignment of 
contracts; is that not so? 

Mr. PERKINS. Assignment of contracts?   If his personal  
The CHAUUHAN. If he just comes in daily with him and meets him, 

he is in the Pentagon, he fraternizes with him, and so forth; that is 
possible, is it not? 

Mr. PEiuiiNs. It is conceivable that a consultant on manpower policy 
could have a great many contacts with top officers of the Army. But 
this does not, or would not, normally include procurement matters. It 
would not include procurement officers. 

The CHAIRMAN. Mr. Maletz. 
Mr. MALETZ. Mr. Chairman. 
The CHAIRMAN. Counsel wishes to ask you a question. 
Mr. MALETZ. Mr. Perkins, would not this particular individual, as 

a result of his position as consultant with the Secretary of the Army, 
have a position of considerable prestige in the Army Establishment? 

Mr. PERKINS. He might or he might not, but I am willing to make 
an assumption. 

Mr. MALETZ. Well, assume that he does  
Mr. PERKINS. Yes. 
Mr. MALETZ. Have a very important consultative job in the Office 

of the Secretary of the Army. 
Mr. PERKINS. Right. 
Mr. MAI^ETZ. NOW, then, there is nothing in your bill which would 

prohibit this same consultant from negotiating with the Secretai-y of 
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the Army, if you will, with respect to a possible cost-plus contract to 
this consultant's private firm; is that not rijrht ? 

Mr. PERKINS. Tliat is correct.   If you  
The CiiAiisMAX. Well, now, at (iiat point, would that not place 

othoi-s than the employer of that consultant at a serious disadvantage? 
Mr. PERKINS. I do not believe so, sir. 
The CHAIRMAN. You do not thbik it would? 
Mr. PERKINS. XO, sir. 
Mr. MALITTZ. Mr. Chairman. 
The CHAIRMAN. All right, go ahead. 
Mr. MALETZ. We will assume that this Washington repi-esentative 

deals with the Secretary of the Army 51 days a year. He has inti- 
mate contact with the Secretary of the Army on manpower policies. 
Is there anything in the bill which would prohibit this consultant, 
while having discussions with the Secretary of the Army with respect 
to manpower policies, from seeking to persuade the Secretary of the 
Anny to award a cost-plus-fixed-fe« contract to this consultant's pri- 
vate firm? 

Mr. PERKINS. No. 
The CHAIRMAN. Section 5 of your bill would in no wise preclude 

this person from continuing to receive pay from his private employer 
for securing this particular contract from the Department of the 
xVrmy. He can still keep up his relations with his private employer 
and still, for those 52 days, remain a consultant. He would get his pay 
from his private employer and, in addition, he could negotiate thci 
contract that counsel mentioned? 

Mr. PERKINS. AVell, it is the same as present law. A person can 
continue to get his pay from his private employer, which is not for 
or in connection with his Go\'ernment services, his Government em- 
ployment. And there would be no change in present law insofar as 
payment of his continuing salary from his private employer is 
concerned. 

The CHAIRMAN. That may be, but do you think the law should be 
changed ? 

Mr. PERKINS. NO, sir. We think that the present section 1914 
should be clarified, but its basic ])urpose should remain; namely, that 
you do not get supplementation for Government services from a pri- 
vate employer. 

The CHAIRMAN. GO ahead. 
Mr. MALETZ. Well, let us, if we may, Mr. Perkins, consider again 

the case of this consultant to the Secretary of tlie Army on manpower 
])olicies. Is there anything in the bill which would prohibit this con- 
sultant, on behalf of his private employer from appearing before, 
shall we say, the Boird of Contract Appeals in the Pentagon with 
respect to a claim which his employer had pending in the Depart- 
ment? 

Mr. PERKINS. No. 
Mr. ALvLETz. Now, present sections 281 and 283, in the absence of 

specific exemption, would preclude these activities; would they not? 
Mr. PERKINS. They would. And the qualification you make, "in 

the absence of specific exemption," is an exceedingly important one. 
Mr. MALETZ. Yes. 
Mr. PERKINS. Because the entire Defense Production Act and the 

entire Mutual Security Act do have exemptions because of this. 
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Mr. MALETZ. Tlie Defense Production Act contains exemptions 
as you i)oint out, as does the Mutual Security Act. 

ilr. PF.UKINS. And the Renegotiation Act. 
Mr. MALEIY.. IS it not correct tliat many consultants are ap- 

pointed—for example, in the Defense Establishment, in the Depart- 
ment of the Army, the Department of the Navy, and the Department 
of the Air Force; quite apart from the exemptive provisions of the 
Defense Production Act and the Mutual Security Act? 

Mr. PERKINS. I am sure that is true; yes. 
Mr. MALETZ. And to that extent, is it not correct that the pro- 

visions of your bill would relax exceedinglj' the present provisions 
of sections 281 and 283? 

Mr. PERKIXS. Well, "relax exceedingly," is a descriptive phrase 
which I am not sure that I would adopt. 

The CHAIRMAN. Well, let us not worry about "exceedingly," They 
would change tliose standards. 

Mr. PERKINS. Definitely. 
And we think it is very important that there be some modification 

in present law as it strikes that type of person; and we do think the 
law should be changed in that respect. 

The CHAIRJIAN. So when you said bsf ore that yuu do not change the 
law, that is not quite accurate. 

Mr. PERKINS. I do not believe I said that you do not change the 
law, Mr. Chairman.   What I said was that I think that the basic  

The CHAIRMAN. You do relax the provisions of the })resent laAv, 
particularly those two sections with respect to intermittent 
consultants. 

Mr. PERKINS. On the precise point you are talking about, we 
propose a modification in the present law which would permit the 
consultant to continue dealing with the Department in areas for 
which he is neither responsible nor participates in person. 

The CHAIRMAN. NOW let us take another illustration. 
Suppose an attorney, say, for a New York law firm, is appointed as 

a consultant serving on an intermittent basis to advise the Assistant 
Attorney General in charge of the Antitrust Division of the Depart- 
ment of Justice on personnel problems. Could he not, under your 
bill, at the same time that he is a consultant with the Antitrust Divi- 
sion advising the Assistant Attorney General—couM he not negotiate 
an antitrust consent decree with the Assistant Attorney General on 
behalf of his private employer or client? 

Mr. PERKINS. Yes. 
The CiiAHiMAN. Now, do you think you want to do that, Mr. Per- 

kins? 
Mr. PERKINS. Yes, sir. 
In the first place, I think that the examples you pose are not en- 

tirely realistic in the sense that people who negotiate antitrust con- 
sent deoreos on behalf of clients, by and large, are not the people 
who advise on personnel policies. 

The CHAIRMAN. NO, they do not advise on personnel problems, 
but if I were attorney for some corporation which was enmeshed with 
the antitrust laws and there was an antitrust proceeding against my 
employer, it would be a nice thing for me to get myself appointed as 
a consultant with the Department of Justice, for any purpose. I 
do not care whether it is personnel policies or anything, because I 
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would then liave access to, and liaison with the Assistant Attorney 
General in charge of the antitrust case. And it would make it very 
nice and comfortable for me to talk to him about the preparation of 
a consent decree which miglit be of material help to my client. It 
strikes me that that is ser^nng two masters at the same time. 

Mr. LINDSAY. Would the chairman yield  
The CHAIRMAN. Yes. 
Mr. LINDSAY. SO I could comment on that, or perhaps ask a question ? 
You may visualize this possible situation, which makes the prob- 

lem a little tougher, I would think, Mr. Chairman. Supposing a group 
of attorneys across the country are asked by the Attorney General 
to serve on a consultant, intennittcnt basis on the question of backlog 
in the courts—congestion in the Federal courts. Therefore, they are 
Government employees, although they serve less than 52 days, let 
ns say. But one or more of those attorneys may have litigated mat- 
tei*s before the Department of Justice 

So tlie question arises whether that service, on an intermittent basis, 
to assist the Attorney General in trying to figure out ways and 
means to cure the congestion problem, should disqualify that par- 
ticular man.   That is a little closer situation. 

The CHAIRMAN. YOU, by your question, which is a very intelligent 
and very cogent one, indicate the difficulties in this proposition. 

Mr. LINDSAY. Yes. 
The CHAIRMAN. And it is a matter of degree. 
Of course, if the Attorney General appoints a group of men 

throughout the country to try to resolve the difficulties attendant 
upon court congestion, they probably would not have the access that 
the consultant we mentione<l in the example concerning the Assistant 
Attorney General in charge of antitrust cases. But if he is a con- 
sultant in the Department of Justice offices, he comes in daily con- 
tact with the officials there, has lunch with tliem, fraternizes with 
them, goes to cocktail parties with them, visits with them—and tliere 
is a consent decree in the offing, there is tremendous temptation to 
talk about that consent decree.    As I said, tliis is a question of degree. 

In the case you oifered, I do not see tliat there would be a conflict, 
necessarily; but in this other case, there might be. 

And I am frank to confess I do not quite know how to handle it; 
1 would like to give some real thought to this problem. 

Mr. PERKINS. Mr. Cliairman, may I point out that the closer you 
fet to a situation in which there is an actual conflict of interest, as 

istinct from a possibility of better personal association—which is 
the point that you are driving at, I thmk—section 3 would come into 
play under our proposed bill. Under that section the consultant 
cannot advise, recommend, or  

The CHAIRMAN. I understand that. 
Mr. PERKINS. Or suggest anything on any matter which might 

affect his personal economic interest. 
The CHAIRMAN. That applies to a permanent employee? 
Mr. PERKINS. Both. 
The CHAHIMAN. Both ? 
Mr. PERKINS. Both, Mr. Chairman. 
And that is terribly important, because section 3 creates a much 

broader ban than has ever been conceived before in relation to what 
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you can do inside a department as it relates to something that you 
have got in the way of an interest outside. 

And this would have a very broad impact on the intermittent em- 
ployee, which would prevent him from seeking to wear the second hat 
inside Government and to suggest approaches which might benefit 
him personally in an outside capacity. 

And the meshing of these two sections is something that I cannot 
overemphasize. It is extremely important to see how sections 3 and 4 
relate and that the intermittent employee you are concerned with 
cannot do anything on the inside of the Government, or indeed whis- 
per anything—under our broad definition of "participate"—which 
would liave a beneficial, or any effect, beneficial or otherwise, on him 
in an outside capacity. 

The CifAiRMAN. Mr. Maletz. 
Mr. MALETZ. Thank you, Mr. Chairman. 
Mr. Perkins, with respect to section 3, as I understand it, every 

Government employee, whether regular or intermittent, must dis- 
qualify himself from participating as a Government employee in 
transactions involving the Government which might substantially 
affect his personal economic interests or the substantial economic inter- 
est of his employer or any concern in which he has a substantial eco- 
nomic interest; is that correct? 

Mr. PERKINS. That is right. 
Mr. MALETZ. Now, is it not also a fact that the President can exempt 

a particular Government official or employee from these disqualifica- 
tion requirements? 

Mr. PERKINS. Under the standards and with the limitations set 
forth, yes. 

The CHAIRMAN. AS the law stands now, the only entity that can 
do that is the Congress. 

Mr. PERKINS. Yes. But the statute that the Congress can do it 
with respect to is a very much narrower statute, and it is the • 

The CHAIRMAN. TVe have, in this committee, passed innumerable 
bills for that purpose. 

Mr. PERKINS. Yes, sir. And, as I think I have indicated earlier, 
the bills are not uniform. They have responded to specific situations 
called to the attention of Congress at a particular time; but that the 
net effect of these exemptive provisions, m our view, is one of incon- 
sistency and discrimination, rather than uniformity and applying a 
rule that can be effectively enforced across the board. 

The CHAIRMAN. I will say this. I should like to have a method by 
which this committee can be rid of those bills. We do not like them; 
they are a perfect nuisance, like many other types of bills that come 
to this committee; because they depend upon the intellectual idiosyn- 
crasies of each author; they are all written in a different way. It 
becomes, finally, a veritable hodgepodge. 

Mr. PERKINS. There could not be a better statement of the situation, 
in our view, Mr. Chairman. 

Mr. MALETZ. Mr. Chairman. 
The CHAIRMAN. Mr. Maletz. 
Mr. MALETZ. Now. the standards under your bill controlling the 

exercise of the President's discretion with respect to exempting par- 
ticular employees from the operations of section 3 are rather broad, 
are they not? 
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Mr. PERKINS. I believe that is fair to say, }'es. But they are the 
kind of standard tliat is goinp; to be scrutinized very carefully. We 
have this requirement of publication and laving the whole thing on 
the record and specifying all of the facts ancl the justification for any 
exeniptive power exei'cised under this section. 

Mr. MALETZ. NOW, your report has criticized the Senate Armed 
Ser\ices Committee on the ground that it has acted in an ad hoc man- 
ner in requiring certain officials apj^ointed to the D^^fense Department 
to divest themselves of stock interests. I am a little curious as to why, 
in your judgment, it is wrong for the Senate Armed Services Commit- 
tee to use an ad hoc approach but proper under your bill for the 
President to use an ad hoc approacli in waiving the disqualification 
provisions of section 3 of the bill ? 

Mr. PERKINS. Well, that is a fair question. Now, there are a num- 
ber of very important and basic distinctions between the two situa- 
tions. 

The first is that in the confirnntion situa'ion you are faced with a 
qiiestion of whether or not an individual, in order to undertake a par- 
ticular offi:^e, must divest himself of a particular stock, even before we 
know whether a situation of potential conflicting interests may develop. 
In the case of section 3, a very specific assignment is ]>rcsenled to 'he 
President and a very specific situation in which some degree of conflict 
is potentially present. 

In tlie Senate Armed Services siUiation, the emploj-ee can dis- 
qualify himself when he is on the job in the particular capacity, when 
the situation arises. He could, holding a particular stock, when a 
specific situation arose, under the rule that we propose, be subject 
to the disqualification procedure. In othei- words, j-ou would then 
liav'e your ad hoc situation once the individual had undertaken the 
ass'gnment, and the particular question arose in which an actual con- 
flict of interest existed. 

So that, actually, what we propose is that the ad hominem, as you 
suggest, or ad hoc approach be ap])lied equally ^o the stock situation, 
but at a later stage; namely, where this specific conflict of interest 
may arise. 

Now, at 'he confirmation stage you are dealing with a hypothetical 
conflict of interest; nobody knows whether or not it will arise. 

We do not say, and never would say, that there are not some jobs in 
which nn individual ouiht not to own the stock in order to be able to 
be in the job at all. But these sitnations, we think, are very rare; 
and most of tliem are already provided for by statute. 

For example, a Civil Aeronautics Board official m.ay not hold stock 
in an aeronautical industry or company; this is 100 percent sound. 
The instinctive reaction of everybody on the point is that the rule is a 
good one. And the Senate Armed Services Committee, if it had that 
case for confirmation, would react in exactly the same way; namely, 
that 'he nature of the job is such that he just cannot own this particular 
stock. 

Now. our concern with the cases before the Armed Services Com- 
mitt^ee is that there lias not been a similar demonstration that you 
could not do the job and hold the s'ock. Nor has there been consis- 
tency in application of principles, nor has there been consistency in 
selection of the particular types of property interest with which the 
committee is concerned. 
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We feel that they have perhaps overemphasized the stock interest 
ami perhaps let a wliole lot of other things go by; such as leases, real 
estate holdings which conceivablj', we do not know, but conceivably 
are tliere. 

So to try to restate it, we think tlie ad hoc approacli has to be 
applied at some stage to sjjecific situations. 

We think that, in most instances, the ad hoc situation should arise 
under the disqualification procedures of our bill, ratlier than at the 
confirmation level. But admittedly there are some jobs for which 
you cannot have some property interests and still embark on the job. 

Mr. MALEPZ. Well, could tliere be any real assurance that tlie Presi- 
dent would apply the exemption standards of section 3 on a consii3tent 
basis? 

Mr. PERKINS. I think there is very real assurance of it. I think tliat 
the factors of exposure and publicity, plus the recitation of the bases 
for tlie exemj^tion, are going to force the President to apply con- 
sistent standards. 

If you had several of these in the courts, or one or two or three or 
four or five a year, whatever it might be, there would be very quickly 
built up a series of precedents which any President would feel con- 
strained to regard and to work witli; his own precedents, in fact. 

Mr. MALETZ. In other words, you feel that the force of public opin- 
ion would impel consistency in the application of these standards by 
the President? 

Mr. PERKINS. I think it would be an excellent force, as it always is, 
in Government operation, to have the public opinion impact there. 
It would assist in keeping the use of this power within an area that 
everyboily feels instinctively, from the viewpoint of apijearanccs and 
otherwise, is right and sound. 

Now, I think we give in our report a very good example, and I 
would like to read it: 

Tlie Ilnitpfi States nvty, for example, neorl exiiert representation at nii inter- 
national conference on the f)eacefnl uses of atomic encrpy. In all Tkeliliood, the 
most qualified men to represent th'^ Nation in snch np<;oti'itions wonkl he fop 
scientilie officials with private American companies engaged in atomic develop- 
ment. Yet these might bf the comi anies that would mo't oh-arly be directly 
affocted by any internatinnal policy decisions reached on future atomic develop- 
ment. Where such situations aris-e, a balance must be struck between the 
national interest in using its best, perhaps its only i)ersonnel, and the national 
interest in protecting the luiblic again't dangerous conflicting pers')n;!l intcre.sts. 
In some c-ases it may be exiiected that the balance will be struck in favor of using 
the best qualified men available. For these cases, some carefully circumscribed 
leeway should be left for pnrtial relaxation of the disqualification principle. 
Consequently, the statute offered here provides that the President lie given 
a partial excmptive power for this jmrpose. The power is closely hedged about. 
The exemption should go only to a particular employee, not to a position. If 
should be used only after full disclosure of the em'iloyec's economic positiim 
producing the interest conflict and, except where national security is involved, 
that information should be put on the public record. And the Presiileut 
should be required to make an express determination that the national interest 
in the empl lyee's participation exceeds the public interest in his disqualification. 
This s[)ecial exemptive power should be rarely used. But where it is needed. 
It is badly needed. It would be foolish to impose a disqualiflcation rule so in- 
flexible that we are forced to cut off our arm to avoid the possible risk of 
breaking it. 

Mr. MALETZ. Mr. Perkins  
The CHAIRMAN. I just want to interrupt a bit to make a statement. 

53286—eO 28 
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I want to state, Mr. I'erkins, this record will be held open for you 
to make any additions or revisions that you wish. You will be the 
last witness, unless the Department of Justice sees fit to respon.d to 
ourrecmest to appear and testify concerning these bills. 

jNIr. PERKINS. I appreciate that.   Thank you, Mr. Chairman. 
Mr. MALETZ. One further question about the exemptive power given 

to the President. 
Under section 3, to take another hypothetical case, the President 

could permit, could he not, a Secretary of the Army, for example, to 
negotiate a cost-plus-fixed-fee contract with a concern in which that 
Secretary of the Army has controlling stock interest? 

Mr. PERKINS. Well, I cannot conceive of his lieing able to meet the 
standards for the Presidential determination, but theoretically, as a 
legal matter, you are correct. 

Mr. MALETZ. Under title II of the Lindsay bill, it would be a crime, 
would it not, for any Government employee purposely or knowingly 
to participate in a transaction involving the Government in the con- 
sequences of which he has a substantial economic interest of which 
he may reasonably be expected to know ? 

Mr. PERKINS. Yes. 
Mr. MALETZ. Now, the meaning of the term "substantial economic 

interest" is rather vague, is it not? 
Mr. PEIULINS. Yes. But it is not a bit vaguer than a great deal 

of criminal law that exists today on human behavior, and certainly 
no vaguer than the present laws of conflict of interest. 

It is an extraordinarily difficult thing to do to define that degree 
of economic interest which should be prohibitive. I think that, how- 
ever, irrespective, if the word "substantial" were supplemented by 
regulation—even if it were just left absolutely alone—it would be 
possible for a court to interpret and construe that word, and I think 
that it is a phrase which is very close to a great many other phrases 
that have long been used in criminal law. 

Mr. MAI.ETZ. But as a practical matter the meaning of the term 
"substantial economic interest" would be heavily dependent upon 
the President's definition by way of regulation; would you agree 
with that? 

Mr. PEUKINS. Yes. 
Mr. MALETZ. In other words, as you envisage this particular section, 

Congress would delegate to the President power to define the content 
of a Federal criminal offense. 

Mr. PERKINS. That is absolutely correct. 
Now let me explain the limitation on it. When you say "delegate 

the power to define a criminal offense," it would delegate that power 
only to the extent that the Congress was satisfied with what was the 
result in terms of the regulation. The Congress could change the 
law and override the regulations the day after they were promulgated. 

So that when you say "delegate," it is what I would call a first- 
instance delegation and not an ultimtae one. It is one that the Con- 
gress can pull back the next morning. 

Secondly, may I say  
Mr. ROGERS. May I interrupt there? 
How can Congress pull it back the next morning? 
Mr. PERKINS. By adopting, if it so desired, its own characteriza- 

tion of the meaning  
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Mr. BooKRS. You mean by passing another bill ? 
Mr. PERKINS. Yes. 
Mr. RooEKS. Well, I have news for you; it cannot pass it that fast. 
Mr. PERKINS. I agree. 
Mr. MEADER. Especially not over a veto. 
Mr. ROGERS. Especially not over a veto. 
Mr. PERKINS. Mine was a very figurative use of the phrase. I will 

withdraw ''the next morning." 
But the basic point is that, as far as defining "substantial economic 

interest" is concerned, I do not think it really makes a great deal of 
diirerence who does it as long as it is recognized that a considerable 
amount of further particularization is needed. 

Now, if the Congress can spell out the content of "substantial eco- 
nomic interest" in a way that makes sense, governmentwide, that 
would achieve the same purpose as the Presidential regulation. 

PVankly, Mr. Chairman, when we came to trying to draft a sug- 
gestion for you of the content of "substantial economic interest" for 
possible inclusion in the statute, we found it to be an exceedingly 
difficult process. It is one that has to be particularized, we think, 
to a certain extent, to reflect experience in daily operation of these 
statutes. 

If it can be done so as to be incorporated in a statute, that would 
serve the purpose in just the same way as regulation. But we think 
it would be very difficult. 

The CHAIRMAN. Let me interrupt there. 
Mr. PERKINS. Yes. 
The CHAIRMAN. If you cannot do it, with all your acumen and 

intellect, how in the world could the President do it or even Congress? 
Mr. PERKINS. I think that it has to be done with experience over 

a period of time to see what the situations are that actually arise and 
what kinds of judgments have to be exercised. You would have to 
live with the thing over a period of time. And we would find great 
difficulty in sitting down and drafting at this point a concept of sub- 
stantial economic interest" for all purposes. 

Now, the regulations might well, in the last analysis, come down to 
a series of examples as guidelines. They might be a series of criteria 
to be taken into account. 

The CHAIRMAN. YOU know what the President is going to do—he 
will appoint a commission. And you know what we call "commis- 
sions" around here: the appointment by the unknowing of the unwill- 
ing to do the unnecessary. 

I do not know what or how the President is going to wrestle with 
this if you put it in his lap. He is going to have an awful time of it. 

, Mr. PERKINS. I think anyone is going to have an awful time with 
it, Mr. Chairman, because it is a very difficult job. But I do think 
you could have several approaches. One would be to list some cri- 
teria, which would not be necessarily absolute rules but would give 
guidelines—a series of them. 

Now, for example, in the case of a stock interest  
The CHAIRMAN. YOU must remember you are talking in terms of a 

criminal offense. 
Mr. PERKINS. Tliat is correct. 
The CHAIRMAN. Tliis is made a crime. 
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Mr. PERKINS. That is correct. 
The CHAIRMAN. This is a very serious matter. 
Mr. MALETZ. Mr. Chairman  
Mr. MEADER. Mr. Chairman, mifrlit I ask some questions? 
Tlie CHAIRMAN-. Yes, Mr. Meader. 
Mr. MEADER. I tliink this is material to the entire section 10. 
The CHAIRMAN. It is. 
Mr. MEADER. And I believe that we ought to read that, Mr. Chair- 

man, of th's H.R. 10575, and I want to ask some questions wliicli I 
think bear upon this matter that we have been talking about, defining 
"substantial economic interest." 

I want to read this and ask for Mr. Perkins' comment: 
Section 10. Administration 

(n) RKSIONSIBIUTY OK THE PRESIDENT.— (1) The President shnll be responsible 
for til!" ostatiiishnient of aiipropriate stanrlnr's to protect agiinst actual or po- 
tential oonfiicts of interest on tlie part of Government erapioyees luul for tie 
adniinistratiou and enforcement of tliis Act and tlie regulations and orders issued 
bereuuder. 

Now, if we just took the first phrase there: 
The President shall be responsible for the establishment of appropriate stand- 

ari's to protect agiiinst actual or potential conflicts of interest on the part of 
Government employees * • • 

if that means anything at all, it would seem to me we could iust put 
that phra?e in there and s'rike out all the rest of the bill and let the 
President pass upon conflict of interest statutes. 

Mr. PERKINS. Well, I think the section certainly says impliedly, Mr. 
Meader, and it sliould have said so expressly, "Within the scope of 
this Ac*^ and subject to other laws passed by Congress affecting con- 
flict of interest;" and then pick up from there. 

Mr. MEADER. Well, if we have delegated validly to the President the 
power to establish, or to be responsible for, the establishment of ap- 
propriate standards to project against actual or potential conflicts of 
interest, if we have validly delegated that authority to him, then I 
think he can do anything he wants to that he thinks accomplishes that 
end. 

Mr. PERKINS. Well  
Mr. MEADER. And I believe that it would be held—although I can- 

not be sure any more—to be an unconstitutional delegation of legisla- 
tive authority. 

Mr. PERKINS. Well, in the first instance, sir, it certainly should be 
qualified by the general phraseology "subject to any congressionad 
enactments." 

Now, the second point T would like to make; it was already pointed 
out this morning by the chairman that in a certain area, in some areas, 
the President and the executive agencies do have regulatory power. 
I answered negatively to the question as to whether there was an 
overall authority on the part of the President in relation to conflicts 
of interest for all types of employees. 

The CHAIRMAN. In other words, the President has authority now 
to promulgate, under appropriate standards, matters involving con- 
flicts of interest. But I think he cannot do that on the criminal side; 
he can only do that on the civil side. 

Mr. MEADER. Well, that, if I might continue  
The CHAIRMAN. Yes. 
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Mr. MEADER. It is certainly true tliat the executive power which is 
vested in the President by article II of tlie Constitution contains 
witliin it disciplinary authority over subordinates for any kind of 
wrongdoing. Certainly there inheres in the President, by the very 
virtue of his being vested with the executive authority of this Gov- 
ernment, to protect the Uovernnient against wrongdoing by its agents 
and officials; is that not true ? 

Mr. PERKINS. Well, with some limitations, I believe that is true. 
Mr. MEADER. And to the extent executive authority exists in the 

President, by virtue of the Constitution, then Congress cannot touch it, 
no matter what laws it passes, is that not correct? 

Mr. PERKINS. Well, Congress certainly has enacted a great body 
of legislation relating to employee conduct. We believe that is right 
and appropriate, and that this is one of the areas in which the Con- 
gress does do exactly that.   It already has done so. 

Mr. MEADER. Well, Congress has the legislative power, and it may 
make a ci'iminal olfense of certain types of conduct on the part of 
citizens or Government employees. 

Mr. PERKINS. That is right. 
Mr. MEADER. There is no question about that being within Con- 

gress' legislative authority. 
Mr. PERKINS. Precisely. 
Mr. MEADER. But, I am saying, to the ext«nt that the President, as 

the Chief Executive, possesses the executive power of this Govern- 
ment by virtue of the Constitution, the Congress can neither add to it 
nor take away from it; he exercises the executive power of the Con- 
stitution of the United States. 

Mr. PERKINS. Yes. I am not sufficiently clear to give a flat "Yes" 
to the point that the President's power is unlimited in this area. I 
do not think it is unlimited. 

Mr. MEADER. I did not say it was unlimited; I said whatever it is. 
Mr. PERKINS. Right. 
Mr. MEADER. Whatever power of a disciplinary nature the Pres- 

ident has, by virtue of being the Chief Executive and the posse.ssor 
of the executive power of this Government, he has by virtue of the 
Constitution, Congress does not need to give it to him. It can neither 
add to that executive power nor take away from it, because it exists 
by virtue of the Constitution. 

Mr. LINDSAY. AVill the gentleman yield at that point ? 
I do not think it is quite that simple: We have seen case after case 

which the Supreme Court has wrestled around with as to the extent to 
which Congress has or has not given nece.ssary powers to the President 
to promulgate regulations in the security field governing employees, 
both in the Defense Establishment directly connected Avith the Fed- 
eral Establishment and indirectly connected with the Federal Estab- 
lishment.   I do not think that it is quite that simple. 

Mr. MEADER. Well, I think  
Mr. LINDSAY. Congress has a lot to do with it. What the Congress 

says can govern the extent of the power of the Executive when it comes 
to matters involving disciplinary action of Federal employees. 

Mr. MEADER. Well  
Mr. LINDSAY. That is true in the Green case. 
Mr. MEADER. I do not know that I want to interrogate my col- 

league on the committee.   I was asking a question of Mr. Perkins 
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in the form of trying to get at this section 10 on administration. And 
my purpose in referring to the disciplinary power over the conduct 
of subordinates that the President possesses by reason of the Consti- 
tution—and I do not know whether you agi'eed with me or not, but 
maybe it does not matter whether he agrees with me or not—tliat 
the President does possess certain power by virtue of the fact that 
he is the Chief Executive and vested with the executive authority 
of the Government by the Constitution. 

Now, the second point I wanted to make is that in section 10(a) (2), 
I am adding in that subsection this langauge, and I quote: 

"The President may, and shall do so when required by this Act, 
issue regulations extending * * * "—and I want to emphasize these 
words: "* * * extending, supplementing, implementing, or inter- 
preting the provisions of this Act." 

Now, if "extenduig the provisions of this Act" means that we are 
vesting authority in the President to add legislation beyond this 
Act, then is not that clearly an unconstitutional delegation of legisla- 
tive authority ? 

Mr. PERKINS. Well, I think it should probably read, to express 
the point you are making it should probably read "carrying out the 
policies and purposes of this Act," is what it is intended to connote. 
And I think if we were to revise it to the language "issue regulations 
carrying out the policies and purposes of this Act" it would have the 
same effect, from our viewpoint, and not have the same objection 
which you see, which I think is a fair one. 

Mr. MEADER. Now I want to go on to the "Administrator" that 
is provided for in subsection (b) of section 10. It is at the bottom 
of page 27.   It says: 

The President may delegate any or all of his powers under this subsection 
(a) (4) to the Administrator referred to In subsection (b) or to others, either 
generally or In particular instances. 

Then it goes on to say: to designate an official within the executive 
branch of the Government who has certain specific authority and 
duties. 

Now, I note that there is no provision that that official, who is 
referred to as the Administrator, be confirmed by the Senate. Was 
that intentional ? 

Mr. PERKINS. I honestly cannot recall to what extent our com- 
mittee gave express consideration to the confirmation question. Just 
speaking personally, I cannot see any reason why that should not be 
an appropriate addition. 

Mr. Bums, or Mr. Hoagland, do you see any reason why confirma- 
tion power would affect the essentials here at all? 

Mr. HOAGLAND. I do not see any reason against it. 
Mr. BURNS. No. 
Mr. MEADER. The point that I have in mind is this: I am not 

sure that I understand precisely what this Administrator may do. 
Apparently he may do anything the President may delegate to him. 
And I suppose he could do that anywhere. I think the President 
would have the authority to delegate regardless of whether it is 
specified in the statute. 

Mr. PERKINS. Well, no sir. 
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Mr. HEADER. But, at any rate, lie would seem to have some very 
important responsibilities in this field which would cut across many 
departments and agencies of the Government. In other words, you 
would anticipate that he would be a man of some stature and rather 
extensive authority. 

And it would strike me that, if he were not confirmed by the Sen- 
ate, you might have some doubt about the importance or the caliber 
of the man who, in a sense, was going to be the moral guardian of the 
conduct of the executive branch of the Government. 

Mr. PERKINS. I think you have got an excellent point there, sir, and 
I think that it would have the positive value of giving him a posi- 
tion of greater prominence in the public eye, and I thiri it would be 
a valuable addition. 

I might note, however, without differing on anything, but just to 
be sure we are agreed that the delegation power that you read does 
relate to section (a) (4) and not to sections (a) (2)  

Mr. HEADER. (1) to (3)? 
Mr. PERKINS. Right. 
Hr. HEADER. Well, but I wonder  
Hr. PERKINS, (a)(1). 
Hr. HEADER. Whether we expressly authorize the President to dele- 

gate some of his authority to subordinates, if he does not have that 
power anyway to delegate authority to a subordinate. 

Mr. PERKINS. I think he does have powers to delegate. But in is- 
suing regulations under this bill, I feel certain that he would have 
to issue the regulations in his name. The role of the Administra- 
tor—I hope—under the way we have drafted it, would be confined 
to putting the regulations up to the President and saying: "I think 
these should be promulgated." The President would have to do it, I 
believe, under the way we drafted it.   I certainly hope so. 

Mr. HEADER. Well, I dare say if you said the President shall issue 
regulations, or if he should publish something in the Federal Register, 
that that should have his name on it. 

Hr. PERKINS. That is right. 
Hr. HEADER. Whether he prepares it personally or some subordi- 

nate, it still would have to be done in his name. 
Hr. I'ERKINS. Right. 
Hr. HEADER. I would like to ask you if you feel it is necessary for 

us to create another agency in the Government to accomplish the 
purposes of this act? 

Hr. PERKINS. NO, sir. And this does not propose what we would 
regard as another agency. 

In the first place, it could be small; it could be one individual and 
perhaps one or two assistants. And we conceive that as entirely pos- 
sible that the "Administrator" could have other functions; for ex- 
ample, if you have a presidential assistant on personnel matters, 
conflict of interest could easily be added to his functions. 

And we do not think that another agency is needed as such. The 
language here refers to the creation of an office; and that is done 
because we were advised that, technically, that is the way you may 
have to refer to it in order to meet the appropriations law 
technicalities. 
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Uut US SJH41*>II out in the report, the office would be an exceedingly 
MUtull |>it>p(>siiiou. Kssentially, the Administrator would be working 
willi ulhi'iN, wiiii agtMu-y heads, general councils, of departments, De- 
puilnn^nt of Jus;ice. Civil Service Commission, Comptroller General. 
Theiv \\A>uld IH» a consultative, creative and advisory function, and 
Uot a centraii/ed bureaucracy type of arrangement. 

Mr. MKADK.U. Well, these agencies have a way—these new oflices 
(hat tuv oivateil in the executive branch of the Government usually 
iuivo H way of InMug pi-esented as something rather minor and small 
uiid very tn'onomical, but it does not take long after something has 
InH-n cit>ated that it tends to grow and grow. And sometimes, instead 
of aitiially coonlinating and clearing up things, it just adds another 
layer and causes more confusion. 

"Mr. l'i:i!KiNs. Well, I am familiar with the experience, and the 
oliservation you make, sir, is quite accurate in accordance with my 
«ib ervntion. 

Hut we have to have it one way or the other; either conflict of inter- 
ims! law is to be focused on and given clear recognition as a problem 
of complexity and importance or it isn't. In our recommendation No. 
I we said: Conflict of interest problems should be recognized and 
lr«<aled as an important, complex and independent subject of atten- 
lion and concern in the management of the governmental establish- 
mcl. 

Now, if we are going to do that, it does seem to me that at least one 
individual, perhaps in addition to his other duties, has got to be recog- 
nized as a repository of a good deal of information and as having 
a coordinating and assisting capacity. 

I think to give the subject proper attention you have to pinpoint 
at least one person to follow it closely all the time. 

Mr. MEADER. Well, now, Mr. Perkins, I would like to get at what 
1 think is essentiall}' this same problem from just a little different 
angle. 

We have criminal statutes now resulting in various penalties on the 
violators of those statutes, and we have some administrative regula- 
tions not founded upon statute in the executive branch of the Govern- 
ment. Some of these bills, 2157 particularly, propose to have a law 
passed to tell what administrative sanctions there should be against 
certain types of misconduct. 

Now, it seems to me, that we, here in Congress, do have a right to 
deal with the criminal laws with our legislative power. But I am 
going back to this basic question that I asked a little while ago, that 
as far as administrative sanctions are concerned, is there not already 
.sufficient authority in the executive branch of the Government, in the 
President, by virtue of his pos.session of the executive power of this 
Government, by regulation or otherwise, to do everything that this 
bill does or would authorize him to do, or everything that H.R. 2157 
would authorize him to do without any new legislation ? 

Mr. PERKINS. I want to be careful in response to this, and I cannot 
be dogmatic because I really would have to go back and review the 
statute that Mr. Maletz so validly pointed out this morning. As he 
pointed out this morning, there is a statute that creates a tie beween 
the President and the functions of the Civil Service Commission, which 
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I had temporarily forgotten; and it is sufficiently broad to give the 
Pr&sident powers with respect to the civil service employees. 

Now, it is clear that the civil service employees are only one, although 
by fur the major, block of employees in the Government today. I 
may be wrong, but I do not think that statute is broad enough to en- 
compass other personnel systems within the Federal Government. 

Now, assuming that to be true—if I am correct on that—there is no 
statute which expressly gives the President power to do everything 
that this bill does. 

But I think that, actually, the question is secondary as to whether 
or not we could construct that presidential power out of a series of 
constitutional interpretations and statutes; because, in our commit- 
tee's view, the important thing is to have a statute which expressly 
focuses on it and says to the President: Here is what we want, and 
here is what the Congress feels should be done in the way of having an 
active and effective and continuing structure for administration of 
conflict of interest principles. 

So that, to answer your question another way, if the question implies 
that we do not need a laAv to the extent that we are dealing in the 
noncriminal area, we would say very definitelv we do need a new law. 

In tiie first place, you need a law to consolidate the present statutes, 
to clarify them, to revise them, to add to them, to fill in the gaps; and 
this statute, a new comprehensive statute, should form the basis for 
whatever additional regulations may be issued bv the President. 

In other words, the very same principles which the Congress estab- 
lishes with respect to criminal laws should apply to the civil. The 
substantive restraints should still hang on the verv same principles. 

You can evolve certain principles of conflict of interest. For ex- 
ample, the first is that a person inside Government should not do 
something that affects his interests outside Government. The second 
is that a person outside, a person who wears a Government hat, should 
not assist others outside Government to further their matters against 
the Government. 

Now, after you have developed a set of "conflict of interest" prin- 
ciples, we feel that those principles should be ado])ted into law and 
that they should be used as the basis for both criminal and adminis- 
trative sanctions. 

But we think that the Congress should undertake to revamp these 
laws that rx'st now and to develo]) a consistent and comprehensive 
statute and then should permit the agencies to supnlenT^nt it bv refni- 
lations which are pertinent, applicable and apt for their particular 
agencies. 

So that while it may be that the President does have regulatory 
power as to most Government employees because of the breadth of 
the Civil Service System, we do not think that that reduces or obviates 
the necessity for new broad, comprehensive legislation. 

Mr. MEADKR. Mr. Perkins, when the General Counsel of the Office 
of Civil Defense and Mobilization, Mr. Kendall, was here the other 
day, I was rather shocked to leai'n that all of the dollar-a-year men 
who worked for the Government in World War II relied upon the 
Attorney General's opinion rather than upon any statutory exemption 
with respect to the conflict-of-interest laws.   Are you aware of that? 
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Mr. PERKINS. I certainly was not- 
Mr. MEADER. They drafted hundreds of businessmen in the War 

Production Board and the Office of Defense Transportation and all 
these war agencies, and they came down here, many times, without 
compensation at all. But they exercised very important and extensive 
governmental powers. 

But I understand from Mr. Kendall, who was here at the time, that 
they relied solely on the opinion of the Attorney General. There was 
not any statute which exempted them from the operation of the 
conflict-of-interest laws. 

Mr. PERKINS. Well, I confess that we are under the distinct impres- 
sion—I will have to go back and recheck them—that there were a 
great many exemptions adopted within that period. Certainly, the 
Defense Production Act contains a broad exemption. 

Mr. Hoagland, do you wish to say  
Mr. MEADER. You are talking about the Korean War Defense Pro- 

duction Act, I believe? 
Mr. PERKINS. Yes. 
Mr. HOAGLAND. The opinion of the Attorney General, which we 

cited earlier, I think, which extended the conflict-of-interest rules by 
implication, that interpretation to consultants, persons who servea 
without pay—this was 1953—so I am assuming that you are saying 
that there was an opinion of the Attorney General saying that the 
conflict-of-interest laws did not apply to the dollar-a-year men. 

Mr. MEADER. Well, I have not seen the opinion; I am just basing it 
upon Mr. Kendall's testimony. 

Mr. PERKINS. Yes. 
Mr. MEADER. But, anyway, I just wanted to lead to this question. 
Mr. Kendall urged that any legislation on the conflict-of-interest 

subject that might be adopted should contain express authority in 
time of war or national emergency for the President, under appro- 
priate restrictions and standards, to exempt emergency emploj-ees or 
officials from the operation of the conflict-of-interest statutes. 

Now, is there anything in 10575 which provides that type of ex- 
ception ?   We have been talking about the limited exemption. 

Mr. PERKINS. Yes. 
Mr. MEADER. On page 14 of the bill. But is there any general 

exemption, in time of war and national emergency, provided? 
Mr. PERKINS. NO, sir; there is not. 
I think that the l)ill is so designed and so pinpointed in its pro- 

visions that you might find a far less need for exemptions Ixjcause the 
same pi-oblems would not arise under this bill as under existing 
statutes. 

Now, there would be some situations probablv where you would 
want a general exemption. We did not include it in this bill, but I 
think it might well be needed. 

I think that as far as our committee is concerned, we would like 
to see some experience operating with a statute of this type in order 
to get a clearer impression of wliat the need would be in the case of 
a national emergency for a broad general power of exemption. There 
might well be such a need, and certainly, if there were, our thinking 
would be consistent with Mr. Kendall's; namely, to add the power. 
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But I am not sure that we can say definitively that this set of 
restraints, with the limited exceptions that are in the bill, would not 
work.   I think it might work. 

Mr. MEAnER. Well, since the chairman has indicated that you will 
have more time to submit additional views or statements, do you 
think it would l)e worthwhile for your committee to give attention to 
this problem Mr. Kendall raises and see whether or not such author- 
ity should be included in any legislation we adopt providing for war- 
time or in time of national emergency? 

Mr. PERKINS. It would be tremendously worthwhile. I am not 
positive we can do so; and, as I say, I am not sure the evidence would 
really be in until you had a new set of restraints on the books to see 
how tliey actually operate in practice. My hunch is that a bill such 
as H.R. lOoT.'S would eliminate enough of the problems so that a 
general wartime exemption would be far less needed. 

Rut T think it is a good point you make, and if we can we will give 
it consideration. 

Mr. MEADER. NOWJ Mr. Perkins, maybe you could refer me quickly 
to the passages in this document which indicate the need for urgency 
for legislation of this type? I questioned you to some extent on the 
statements, the conclusions that present conflict-of-interest statutes 
deter individuals from accepting Government employment. If that 
were a well-established case that it was really harming the functions 
of the Government, then I say that would be an indication of an 
urgent need for some legislation that would remove that impediment 
to the functioning of the Government. 

Mr. PERKINS. Yes, sir. 
Mr. MEADER. NOW, of course, on the other hand, I suppose that 

you can say that there would be an ur|?ent need for this legislation 
only if the present laws were not operating effectively and there was 
widespread dishonesty and wrongdoing on the part of Government 
officials. You are not suggesting that there is any such widespread 
misconduct, are you? 

Mr. PERKINS. NO, sir; we are not. The chapter which I think most 
aptly answers your question is chapter 9 of the book. It is a sum- 
mary assessment of existing restraints. It was also summarized in 
my statement, in which we seek to treat with the varioas features of 
it that we think are inadequate. 

Mr. MEADER. Well, now, I notice in your statement you point to 
some obsolescence and that these statutes were a century old. But 
this form of misconduct is not just a hundred years old: it is centuries 
and almost eons old. I guess as long as we Iiave had human beings 
there have been tendencies to self-aggrandizement. It is not neces- 
sarily true that we have got to revamp these statutes every hundred 
years if they are dealing with rather constant human traits of 
character. 

Mr. PERKINS. Certainly, as far as the human behaviorial aspects 
of it are concerned, I could not agree with you more. These are as 
old as society itself. 

But what the Government does has changed markedly in the last 
hundred years. We do think that, just the way Congress brings up 
to date legislation in many, many areas, there is a very great need 
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for bringing up to date its laws recognizing these behaviorial aspects 
that were enacted, a good many of them a centnry ago. 

Mr. MKADER. Well, that agrument would seem to me, if that is the 
basis of it—our Government has grown a gi-eat deal, certainly, and 
times have changed; but our Constitution is a lot older than these 
statutes, and we do not feel we have to overhaul it all the tune. 

Mr. PERKINS. XO. But I think the language of the statutes is far 
different from the language of the Constitution. Just take, for ex- 
ample, this section on postemployment, which is pei'hai>s the most 
striking example. The only ban on someone who leaves Government 
today is acting as attorney or agent in the prosecution of a claim. 

Now, I think the facts of life in Govermnent today are that the 
Government has a far broader impact in relation to the private seg- 
ment of the economy than in the mere matter of claims. And claims 
are handled t]ira>igh the claims procedures of Government, and we 
have a Court of Claims. It deals with claims. But what about all 
sorts of applications for licenses, for certificates, for rulings, for 
clearances? All of the independent agencies have grown up since 
the statutes were first enacted, and there is a vast area of activity in 
Government that simply did not exist at the time these statutes were 
first enacted. 

Mr. MEADER. Section 281 was enacted in 1864, almost a hundred 
years ago.    It has some very broad langmige in it. 

Mr. PERKINS. 281 is the broadest of the jiresent statutes, as we 
point out in the i-eport, and that is the one wliere tlie least substantive 
change is suggested by oui- recommendations.    In fact  

Mr. MEAOER. In otlier words, the longer ago we passed legislation, 
the better job we did? This otiier one that is referred to was only 
passed after World AVar I, 40 years ago. Maybe we better stop pass- 
ing (he^e laws, because the older ones are the best. 

Mr. PERKINS. I would say that 281 did meet the test of time, to a 
very large extent, iiarticularly because it has the words "or any other 
parti;;u1ar matter" in it. 

Mr. MEADER. "Directly or indirectlj' interested." 
Mr. PEIIKINS. Yes. 
And that language "any other particular matter" is what makes 

that statute snfliciently broad to encompass aiul to l>e flexible enough 
to expand witli the added fimctionsof Government. 

Mr. MEADER. I have a feeling alwut tiiat statute that it is probably 
too broad. 

Mr. PERKINS. I tliink in certain respects, which we have pointed 
out, it is. It is certainly too broad for somebody that you expect to 
come from private life wlicre he is conducting his daily activities. To 
expe<'t the same statute to work for a pei-son who conies from private 
life to serve on an advisoi-y committee, in the same way it does for a 
person wiio has a career in Government service, we tliink is unrea- 
sonable 

Mr. MEADER. I^et me say—what attitude do you take on how we pass 
laws, that those wlio are advocating new laws or changes in an exist- 
ing law liave the burden of proof? They have got to make a public 
showing that there is a need for what they are advocating? 

Now, I pointed to the deterrence argument or conclusions of your 
committee, and now we have been discussing the adequacy of the sanc- 
tions against misconduct. 
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Of the two reasons for taking action at this time, whicli would you 
regard as most important, that our laws deter people from accepting 
Government employment or that there is a lot of misconduct that gets 
by because we do not want to use the liarsh criminal penalty? 

Mr. PERKINS. Well, that is an extremely difficult evaluation to 
make, because they are both important objectives of Goveriunent. To 
set one oft" against the otiier, or to try to say which is most important, 
I would find extremely difficult. We think both of tliem are impor- 
tant. And we think either one independently is a sufficient reason 
for moving ahead. 

I think I would be unable to assess a relative weighting. On the en- 
forcement side, we have talked about section 284, and there was a 
specific case in wiiich the Justice Department sought to bring an ac- 
tion where they thought tliere was a clear and a real conflict of in- 
terest. Justice sought to get a broad construction of the word "claim," 
to include an instance of seeking a premerger clearance ruling. The 
Department of Justice lost the case. It then came up and recom- 
mended legislation to expand the law—to encompass what the Justice 
Department felt was an nistance in which there was a clear conflict of 
interest. 

Congres.sman Celler's bill would recommend that situation, and 
IT R. 10575 would do tiie same. So it is not purely hypothetical. 
There are situations, very clearly, in day-to-day activity of the Fed- 
eral Government, in which the present conflict of interest laws are 
simply not broad enough to encompass full protection. 

Mr. MEADKR. I would like to draw your attention to the statement 
in he last paragraph on II-7. I do not want to read it all. I must 
say that it sounds like a little more colorful language than you usually 
find in a lawyer's brief.   But let us read the last two sentences: 

So long as a prevailing ethical worry of the populace is economic, conflict of 
interot restraints niii-t e'»)ih i'' f c •< n 'HI CS. !• or public contiUence is tlie single- 
most goal at stake in the field of Government ethics. 

I would like to ask whether—this seems to indicate that you believe 
there is a widespread lack of public confidence in the ethics of Gov- 
ernment employees at the j)resent time. 

Mr. PERKINS. Well, I think the "widespread" is too broad. No, I 
do not think there is a widespread lack of confidence. I think we 
always run up a/rainst, in our daily lives, people who take a rather 
pessimistic and dim view of what constitutes the average Federal 
servant. It does not happen to coincide with my observation and 
expprienc^'. But T think there are a great many people that think 
that people in public office, to a large extent, are often there in one 
way witii another with tlieir hand in the till. That is the expression 
that a lot of people tend to use. 

To the extent that we have an effective and going system of conflict 
of interest regulation that does help to create public confidence, we 
have achieved a tremendously important national objective. 

Mr. MEADER. Do you think that the adoption of this or other sim- 
ilar legislation will improve public confidence in them? 

Mr. PERKINS. Yes, we do. We think that it would demonstrate 
that the Government is constantly concerned, active, and alert to 
guard against any situations of wrongdoing or of conflict of interest. 
New and comprehensive legislation would help to increase public con- 
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fidence and thereby be a contribution to the operation of democratic 
government. 

Mr. JMEADER. IS not the fact that we are considering this legisla- 
tion and that the Bar Association of the City of New York is ur- 
gently recommending that something be done in this field, an indica- 
tion that somebody, at least, lacks confidence in the honesty of Gov- 
ernment officials at the pi-esent time? 

Mr. PERKINS. I thinK that is one of many factors. I do not think 
it is a new factor. I think that all tliroughout our history there have 
always been a lot of people in society as a whole who do not have confi- 
dence in the operation of Government. I think that we want to 
minimize this, and the proposed legislation is one efl'ort to help to 
minimize it. 

Mr. MEADER. That is all. 
Mr. MALETZ. Mr. Chairman. 
Mr. ROGERS (presiding). Proceed. 
Mr. MALETZ. Mr. Perkms, turning again to section 6 of H.R. 10575; 

as I understand that section, no Government employee, whether reg- 
ular or intermittent, may receive a gift from anyone if the employee 
has reason to believe tliat the pereon would not give the gift but for 
the employee's office or position within the Government, is that 
correct ? 

Mr. PERKINS. Yes, sir. 
Mr. MALE'1-Z. And a purposeful or knowing violation of that pro- 

vision would be a criminal offense, would it not? 
Mr. PERKINS. Yes, sir. 
Jlr. AL\LETZ. In addition, is it not correct that, under that section, 

a regular emplo3-ee would be prohibited from receiving a gift from 
anyone who does business with his agency or is regulated by his 
agency ? 

Mr. PERKINS. Unless it came within one of the permitted excep- 
tions, that is correct. 

Mr. MALETZ. However, is it not also true that the intermittent em- 
ployee could receive a gift, gratuity or fee from anybody who does 
business with this agency or is regulated by his agency? 

Mr. PERKINS. Yes; and for what we tliink is an extremely good 
reason; name]}', that he could receive compensation from someone 
who is regulated by his agency. It might well be his regular em- 
ployer. 

To use an example, a scientist could be drawn from a company 
which is regulated in one way or another by the Atomic Energy 
Commission. The scientist can receive pay from his company and 
still be drawing pay after the Atomic Energy Commission appoints 
him to advise the Atomic Energy Commission.    If he can receive 
Eay from his own company, it seems perfectly obvious that it would 

3 absurd to try to ban a gift from him. You could not distinguish 
between the two. There would be a mere question of which way the 
company preferred to pay it. And so it is a very simple i-eason that 
intermittent employees cannot, in our view, be covered by the same 
gift rule. 

I^et me use another example. Take the case of a labor relations 
consultant who has a gi-eat many labor unions for wliom he consults 
on labor relations matters.   We will say that he is one of the outstand- 
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injT experts in the field of labor relations. The Labor Department may 
well want the advice of this individual on an advisory Doard or as a 
consultant. Now, if that labor relations consultant lias been retained 
for j'ears by a particular labor union, and that labor union sees fit 
to give him a gift at Christmas time, in addition to his consulting 
fees for that Isibor union, again it would be impossible, in our view, 
to ban and prevent that. 

On tlie other hand, as we point out in our technical commentary on 
Eage 36, that that consultant, in the capacity as an adviser to the 

abor liepartment, having had not prior relationship with a particu- 
lar labor union, were given a gift oy a labor union under circum- 
stances which indicate that they are giving it to him because of his 
special relationship with tlie Labor Department and not because of a 
Erior relationship to that labor union, he would come within the 

an of section 6(a) and, therefore, the gift rule would be applicable 
to him. 

Mr. MALETZ. Well, now, Mr. Perkins, the intermittent employee 
could receive a gift not only from his private employer but also from 
any person or any concern which has business before his agency or is 
regulated by his agency, is that not right ? 

Mr. PERKINS. JVO, sir; because under 6 (a), if any  
Mr. ]\L\LErz. With the proviso of 6(a) ? 
Mr. PERKINS. But that is such an important proviso; because the 

case, I suspect, that you have in mind is one where the circumstances 
imply or infer that tlie intermittent employee is being given this gift 
because of his status with the agency. 

Mr. MALETZ. Well, now under this bill the regular Government 
employee is precluded, under pain of criminal prosecution, from re- 
ceiving a gift from any company whicli does business or is regulated 
by that employee's agency. 

Mr. PERKINS. That is right  But as far as  
Mr. ALvLETz. However, an intermittent employee, a person who 

serves 51 days a year, or possibly 130 days a year, could receive a gift 
from any concern which has business before the agency or is regulated 
by the agency, is that not correct ? 

Mr. PERKINS. I cannot accept the use of the word "any" in charac- 
terizing the draft statute. He could only receive it from a company, 
regulated by the agency, which had sucli a relationsliip to him per- 
sonally that he woiud have no reason to believe that the donor would 
not be giving him a gift, gratuity, or favor but for his office. 

Mr. MALETZ. That is applicable to both Government and intermit- 
tent employees as well. 

In other words, all Government employees are prohibited, on pain 
of prosecution, from receiving a gift from anyone if the employee 
has reason to believe the person would not give the gift but for the 
person's office or position in the Government. 

Mr. PERKINS. That is right. 
Mr. MALETZ. Then you go on to effect a dichotomy, do you not, as 

between the regular Government employee and the intermittent Gov- 
ernment employee. On the one hand you preclude the regular Gov- 
ernment employee from receiving a gift from anyone who does busi- 
ness with the agency but permit the intermittent employee to receive a 
gift from anyone who does business with the agency. 
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Mr. PERKINS. I would still have to differ over the la.st few Avords— 
over "anyone who does business with the agency." 

It is true tiiat, under 6(b), there is an additional restraint set up in 
the case of a regular Government employee such that you have to make 
no inciuiry as to wliether or not the gift would be given but for the 
official's job in Government. In other words, there is a conclusive 
statutory jiresumption. 

Or another way of saying it, we think that the appearance factors 
are so strong in tlie case of the regular Government employee so that 
you sliould not Iiave to make an inquiry as to whether or not the gift 
would be given but for the official's position within Government, and 
that the gift slionld be barred, in all events, unless it comes within a 
permitted exception. These exceptions would, of course, include 
family, and so forth. 

Mr. MALKTZ. Could you not accomplish that objective by prohibit- 
ing a gift to any Government employee, regular or intermittent, by 
any concern whicli has business before the agency or which is regu- 
lated by tlie agency and tlien liave an exception to permit the inter- 
mittent employee to obtain gifts from his private employer; would 
not that accomplish the same thing without  

Mr. PERKINS. It would begin to approach it; but you would have to 
go a little bit further. You would have to expand tliat exception, 
in my view, to be sure that "employer" includes other situations, such 
as an independent contractual relationship wliich he may have had in 
the past. In the example of my labor relations consultant, he would 
not necessarily be an employee of the labor union but he may have 
been retained by it for years and may have an established past re- 
lationship with the labor union such as to justify the gift. There 
are other ways of creating the distinction, but the basic point that I 
make is that here must be a distinction if you expect to get people to 
come from private life to serve in a part-time capacity. There must 
be some distinction ui this gift area. You, in effect, are recognizing 
this when you say, could you not achieve the same result by another 
means?   Yes, you could. 

Mr. MALETZ. NOW, I would like to turn to section 8, and at the out- 
set, ask you this question. Is it not correct that under article 36 of the 
"Canons of EMiics" of the American Bar Association if a former Gov- 
ernment attorney is disqualified by a conflict of interest, his partners 
are also disqualified? 

Mr. PERKINS. Tliere is notliing in the "Canons of Ethics," to the 
best of my knowledge, that so states. It is my understanding that 
various rulings and interpretations applied by—I believe it is the 
committees of the .\merican 15'ir Associa'^ion—liave so ruled in par- 
ticular cases involving particular firms and particular lawyers. 

Mr. MALETZ. In other words, under interpretative rules, construing 
article 36 of the "Canons of Ethics" of the American Bar Association, 
not only the attorney but his partners as well are banned permanently 
from switching sides, is that not right ? 

Mr. PERKINS. I do not think we can say it that broadly. 
Mr. MAI,ETZ. HOW would you say it ? 
ISIr. PERKINS. I would say that the canon saj's that where a former 

Government employee has passed upon or investigated a given mat- 
ter, he cannot pick it up on the outside. 
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I think further that individual cases have come to the ethics com- 
mittees in wliich the ruling has been made that in that situation his 
partner could not participate. 

Mr. M.VLETZ. In other words, his partners would be disqualified as 
well? 

Mr. PF,RKIXS. In those cases on which there has been a ruling. 
Mr. MAUETZ. In those cases  
Mr. PERKINS. But I would emphasize the fact that the "Canons of 

Ethics" do not sav "nor may his partner." 
Mr. MALETZ. Tfou are addressing yourself to the rulings construing 

article 36 of the canons ? 
Mr. PF.RKINB. Right; in particular cases and given certain sets of 

facts. 
Mr. MALETZ. Now, as I undei-stand it, under your bill the disquali- 

fication of the partners extends for only 2 years, and then only for 
matters in which the former Government employee had directly par- 
ticipated, is that right? 

Mr. PERKIXS. Participated in, that is correct. In other words, the 
"participated in" language would cover tlie same scope, in our view, 
as the words "passed upon or investigated." In fact, the word "par- 
ticipated" is much broader than the present canon which uses the 
words "passed upon or investigated"; because there can be a great 
many activities tliat you can engage in inside Government wliich 
would not fall within the words "passed upon or investigated." And 
the word "participated" picks those up. So our proposed statute is 
much broader. 

And I would like to point out additioiiallv, that under present con- 
flict-of-interest law, there is no proliibition on the employee or on the 
partner beyond 2 years—none whatsoever. 

The question to which you are addre-ssing yourself is a very difficult 
question, but the basic elements that were in our minds in approaching 
this particular problem are: 

(1) You are extending greatly the scope of the ban in relation to 
what tlie person did inside Government: you are including recom- 
mendations and all sorts of acti\nties ijiside Government, in addition 
to "passed upon or investigated." 

(2) You are making a pei-manent bar foi- the individual himself on 
matters that he participated in, whicli has never been done before. 
The bar, so far, has been a 2-ye4ir bar on Govenmient employees. 

(•i) For tlie first time, we are having any statutory recognition in 
our proposal of tlie partnersliip sif nation at all. 

Now, with those tliree factors, we felt that it was unrea.sonable to 
propose at this time, and without further experience, that we go any 
further than those three tremendous expansions, in the partnership 
situation. 

The reason I am emphasizing the fact that voii are dealing with 
particular inter{)retations in the "Canons of Etliics" is an important 
one: the construction of a |)artnershii) varies and is const^uitly chang- 
ing. In the modern world today a partnersliip may consist of iis 
many as several hmuhed jieople. You have acx-ounting firms that 
have offices in every city of the country, eveiy major city of the coun- 
try.    And yet they all call themselves partners. 

5."J2SB—60 29 
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And the same with investment firms. Tlie concept and idea tliat 
two people are tlie typical partnership, two or tlii-ee people, and that 
eacli knows everything that the otlier does, is an archaic and outmoded 
concept from the realistic viewpoint. 

Now, I can conceive perfectly well of an accounting firm in San 
Francisco and many otiier cities, with the San Francisco office not 
havinjj: the sliglitest idea what tlie Atlanta, Ga., office was doing on a 
particular matter. To impute knowledge to a San Francisco partner 
of the accoimting firm as to some activity of one of the partners in 
the Atlanta office, wlien tlie most they see each other is at an annual 
convention, we think is just not up to date. 

And I would add to that that you liave the wliole problem of the 
corporation and the relationship of a corporation to a partxiei-ship. 
Yoii are probably well aware of the fact that under existing internal 
revenue law, the treatment of partnei-ships and coiporations isgreatty 
in flux. And you can drop into either classification, depending on 
certain aspects of the firm structure. 

To pick out partnerships and to have an utterly and completely dif- 
ferent concept of imputation of liability than you do for the corpora- 
tion is something tliat has got to be thought through a gi"eat deal. 
And we are not prepared to say that, with tiiese three broad exten- 
sions I liave referred to, you should impute liability on a statutory 
basis to jiartnerships beyond a •2-year period. 

Mr. MALETZ. NOW, Mr. Perkins, one further question along the same 
lines. 

Under IT.R. 10575, a partnership, as I understand it, would not be 
disqualified at all, even though the former employe* had exercised re- 
sponsibility—responsibility—with respect to a given matter; is that 
right ? 

Mr. PERKINS. NO, that is not accurate. You said "exercise re- 
sponsibility." 

Mr. MALETZ. I am using the woi-d "responsibility" as defined by 
your bill, "iiad .responsibility" as defined by your bill. 

Mr. PEUIUNS. Had responsibility ? 
Mr. MALETZ. May I repeat the question ? 
Mr. PERKINS. Yes; please. 
Mr. MALETZ. TTnder H.R. 10575, is it not correct that a partnership 

wfuild not be disqualified at all even tliough the former employee who 
has become a member of the firm had responsibility witk respect to a 
gi\'en matter  

Mr. PERKINS. Provided he did not participate? 
Mr. MALETZ. If he liad responsibility for a given matter while a 

Govemment employee. If he leaves Government to join a law firm, 
that law firm would not be disqualified, would it • 

JNIr. PERKINS. I would have to  
Mr. MALETZ. From handling that particular matter ? 
Mr. PERKINS. If he had j-esponsiiblity and no participation? 
ilr. MALETZ. Yes. 
Mr. PERKINS. I do have to add that qualification of no participa- 

tion, because the connotation of the Avord "responsibility," unless it is 
used in relationship to our definition, might be one of close relation- 
ship. 

Mr. MALETZ. I agree that it is a word of art. 
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Mr. PERKINS. Right. 
Mr. iL\LETZ. I recognize that, and I am using it exactly as defined 

by your bill. 
Mr. PEIUVIXS. We are excluding a case in which the former em- 

ploye« had anything to do with tiie matter himself, other than what is 
a legal responsbility. He did not see the matter, did not participate 
in it, did not recommend about it. In this situation, your answer is 
correct. Under the bill, if the former employee had no ijereonal in- 
volvement with the matter whatsoever, the partnership would not be 
barred. 

Mr. MALETZ. NOW, then  
Mr. PEKKINS. And that, may I say, is the precise rule which is in 

effect today under the "Canons of Ethics" as we understand it, in that 
the words "passed upon or investigated" are the bases in the "CaJions 
of Ethics" for the application of the postemployment rule. 

Mr. MALETZ. To put this matter in complete focus, then, your bill 
would disqualify the partnership for 2 yeare, whei"e a member of the 
firm had participated in a given transaction involving the Govern- 
ment as a Government employee. 

Mr. PERKIXS. Yes. 
Mr. MALETZ. And I take it, as you previously testified, that this 

repi-esents a modification of rulings of the Committee on Professional 
Ethics of the American Bar Association under canon 36 ? 

Mr. PERKIXS. XO. It represents two things. First, it i-epresents a 
gi-eat extension of present statutory law. Secondly, it represents a 
decision not to recommend extending the statutory law beyond a cer- 
tain point. Today, there is a vast dichotomy between statutory law 
and the eamms of etliics rulings renderexl in specific instances. 

The effect of this statute is to move substantially in the direction 
of incorporating into statutory law the rulings of the canons of etliics, 
but not to go beyond a certain jjoint at tiiis time. 

Mr. MALETZ. Well, is it not c«iTect that, under present rulings 
of the American Bar Association, a law firm is barred in any 
situation where any member is barred? 

Mr. PERKIXS. I cannot Siiy that that is the law, stated that broadly. 
And, in any event, this .statute  
Mr. MALETZ. YOU cannot? Is that not the way that canon 36 is 

viewed by the American Bar Association? 
Mr. PEI{KIX8. I do not know that it has been ruled upon that 

broadly. 
Mr. MALETZ. AVell, may I quote from your report at page X-68? 
Mr. PERKIXS. Yes. 
Mr. MALETZ. I quote: 
Csmon 36 is appfireutly viewed to bar the law firm In auy situatlou where any 

memlHjr is bilritMl. 

Mr. PERKINS. That is correct. The "apparently viewed" and the 
footnote citation there will be to the very rulings that we have lieen 
talking about^ 

Mr. M.UJI:TZ. That is right. 
Mr. PERKINS. Rulings in specific situations. 
Mr. MALETZ. So, therefore, under canon 36, is it not correct that 

a Government attorney who entei-s the Federal service and joins a 
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laAV film is pennanently disqualified from handling a matter or 
transaction in which he participated as a Government employee? 

Air. PERKINS. That is possibly true. And I wish to emphasize 
that we do not propose to change, by statute, the canons of ethics of 
any profession. 

\Viiat we are dealing with here is a question of the extent to which 
Government-wide statutory law should incorporate this partnership 
principle and the extent to which it should be left to things like 
canons of ethics for the particular professions involved. You are 
focusing on lawyers. There are engineers, there are accountants, 
there is a vast variety of other professions in which pai-tnerships 
are a prevailing form of orgiuiization. Simply because we are 
lawyers, I do not think that we can recommend imposition of the 
canons of ethics that we have adopted for our profession on a Govern- 
ment-wide statutory bsisis and say that "Tliis is it.'' 

There are a gi-eat many other professions, as I say, that have 
entirely different problems fi'om those of lawyei-s. 

Simply because we recommend extension of the Federal Govern- 
ment-wide statutory' law well lieyond its present scope, but not, per- 
haps, as fai' as our profession's canons have gone, we do not think 
this is a criticism, or can be made a criticism, of the proposed 
statute. 

What we are saying is that this is as far as we think the overall 
Federal statutory law should go. And we must keep in mind that 
a criminal prosecution is permitted under the statute. 

But, to the extent that you have either special circumstances in 
a particular agency of Government, or special circumstances in a 
?articular profession, there may well be reasons to go a great deal 
urther than the statute  

Mr. AIALETZ. AVell, are you saying, then, that even should 10575 
become law, the law partnership would be barred peimanently where 
any member of tlie firm was barred from handhng the transaction 
involving the Goveriunent? 

Mr. PERKINS. Wol], for me to answer that would lie for me to say 
that I could know tlie rulings that will come down mider the canons 
of ethics in the future. I do not know the rulings that will come 
down, but I would like to hazard the guess that modifications in the 
rulings are a theoretical possibility. 

Ijct us just suppose tliat intercity law firms are becoming a conunon 
practice. Some now have Chicago or San Francist-o olfices and a 
Washington office. They are rather limited. But T can well conceive 
that, if uitercity law firms become a vogue and a ])attern, a com- 
mittee on ethics faced with this issue for (he first time, and, looking 
at it in a realistic fashion, might say: "Maj-he we ought to mcxlify 
this general rule of imputation a little bit, and hwk at the particular 
facts to see to what extent we can realistically imjmte lialiility and 
knowledge to partners." 

Mr. MAI.ETZ. Well, if  
Mr. PERKINS. And I do not think that you and I sitting here can 

anticipate what the canons of etiiics rulings might be on a particular 
set of facts involving a particular type of organization. 

Mr. MALETZ. Well, then, is it not a fact that one of the major 
reasons for your roconimending this particular provision is that you 
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have certain qualms about canon 36 to the extent that it bars the law 
firm in any situation where a member is barred ? 

Mr. PERKINS. We would have great qualms about adopting the in- 
terpretations under canon 36 for all professions, with criminal penal- 
ties, and on a Governmeiit-wide basis, yes. 

Mr. MALETZ. I^t me read what you said in the repoi't, X-58, and I 
am quoting: 

It is questionable whether this intemul professional rule is in accord with 
modern conUition.s of law practic*, especially the growth of the large, depart- 
mentalized and hierarchical law firm. 

And my question is this, and it may be repetitious: Is it one of the 
purposes in recommending this provision of the bill to obtam a change 
m canon 36 to tlie extent that it bars the law firm in any situation 
where a member is barred ? 

Mr. PERKINS. NO, sir. We were not addressing ourselves to the 
canons of ethics. We were addressing ourselves to the question of 
what sliould be Govermnent-wide statutory law involving criminal 
penalties. And that is the sole question to which we addressed our- 
selves. 

Mr. MALETZ. But you do criticize the, shall we say, sweeping nature 
of canon 36 to the extent that it disqualifies an entire law partnership, 
do you not ? 

Mr. PERKINS. Well, I do not think the language "It is que.stionable 
whether this internal professional rule is in accord with modern con- 
ditions of law practice," is a criticism. I think it raises a valid in- 
quiry. 

I think if I were sitting on a bar association ethics committee, I 
would want to raise this question: "Well, look, fellows, that decision 
of this particular ethics committee was back many years ago, and it 
involved two people in a small town. Should we not at least take a 
look at the differences of fact? After taking a look, we might well 
conclude: 'Well, the same rule ought well to apply. In our profes- 
sion of lawyers, we think the imputation of liability and knowledge 
is a good thing, and let us keep it.' 

So that  
Mr. MALETZ. All right. 
Now I would like to turn to section 12(e), beginning on page 36. 

Under that provision, a Government emploj'ee or former employee is 
not subject to prosecution under any pi"Ovision of law dealing with 
conspiracy by reason of receipt of any payment prohibited by section 
9.   May I ask you what the reason is lor that provision ? 

Mr. PERKINS. Yes. The language in the statute is to prescribe 
what Government employees should and should not do. We believe 
we have coinprehensively coAered the situations under which a Gov- 
ernment employee should not receive anything from an outside person. 

Now, in those sections involving prohibitions on receipt of a thing 
of value from an outside person, or other relationships with an out- 
side person, we have made an eti'ort. to draft them very carefully. 
In some connections a veiT partiinilarizetl element of subjective in- 
tent is involved; for example, in the gifts section. We have made 
an effort to draft, as carefully as we possibly could, the language with 
respect to having "reason to believe" the donor Avould not give the 
gift or gratuity but for the employee's office. 
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Similarly, under (b)(1) of the jnfts section, we say: "has reason 
to believe such person has or is seeking to obtain a contractual 
relationship." 

Those are examples of where we liave nought to particularize the 
state of mind of the Government employee quite carefully, and to 
provide what he can and cannot do. 

Another example of a special state of mind apjiears in the concept 
of "transaction involving the Government." Tliere is an element of 
subjective knowledge on the employees part, tliat the matter does in- 
volve the Government, in order to make the statute applicable. 

Now, section 9 comes along and says what outsiders cannot do. 
And under the existing law of conspiracy luul aiding and abetting, 
you can tie one person to another person's crime, through botli statute 
and a great deal of case law tiiat has been built up over the yeai-s. 

Now, what might well happen is that, having prescribed an offense 
for an outsider, that you could tlien indict an insider in GoA'ernment, 
a Government employee, imder a conspiiacj' coimt which would vitiate 
all of the effort we have made to define tlie scope of the ban on the in- 
sider with particularity. That careful delineation of the employee's 
state of mind could all be swept away by bringing a conspiracy or an 
aiding and abetting count. 

Tims, our exclusion of conH])iracy and aiding and abetting counts 
is more for fear that we would overrule and override what is, hope- 
fully, a set of carefully drafted statutory restraints than anythmg 
else. This exclusion would not apply to an attempt to defraud the 
Government or anything like that. You will notice how limited it is, 
in terms of these particular conflict-of-interest sections. Obviously 
you would not repeal the sections on aiding and abetting as they 
apply to bribery or anything else that we have not covered. 

Mr. MALETZ. NOW, your rejx)rt discusses the origins of many of 
the present conflicts-of-interest statutes. For example, you pointed 
out that several of the enactments were developed as a result of mis- 
feasance at the highest Govermnent level. I take it you recall chap- 
ter 3 of the report in that connect ion ? 

Mr. PERKINS. Yes; some of it was high, some of it was low. 
Mr. MALETZ. For example, your rejwrt points out that the generat- 

ing causes of several of the conflict-of-interest statutes were the 
Gardiner incident, the Ilall carbine affair, to mention two; is that 
right ? 

Mr. PERKINS. Right. 
Mr. MALETZ. Thus, in connection with the Hall carbine affair, the 

leport states and I quote: 
It appears that to their own profit the aide-rte-cninp to General Fretnout, and 

others, were able to arrange for the Government to purchase at .$22 apiece a 
large number of carbines which, not 0 months earlier the Government itself 
had sold as defe<'tive weapons at $.3.50 each. A House investigating commit- 
tee reported on December 17, 1861, that the affair was "remarkable in illustrat- 
ing tlie improvidence of gentlemen prominently connected with the public 
service the corrupt system of brokerage by which the Treasury has been 
plundered and the prostitution of public confidence to purjjoses of individual 
aggrandizement." 

Now, how do you reconcile that with the statement in your report 
tliat the focus of the present conflict of interest statutes is upon a class 
of lower ranking politically appointed clerks that has disappeared? 
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Mr. PERKINS. Well, the statement there perhaps is a little broader 
than it ou}>:ht to be. But what it is intended to say is that the focus 
is on the same area that the word "claims" connotes, as both your 
staff's studies and oure have indicated. The primai-y area that was 
the focus of tliese statutes was the "claims" area, and there was a 
great deal of traffickinp: in claims in the old days. And this traffick- 
mg in claims was largely conducted by people fairly well down the 
line. And it was these political, one-administration, spoils-systems 
clerks who were doing much of the drumming up of claims. They 
would find something m tlie files, leave Government at tlie end of the 
administration and drum up a claim against the Government and 
help to prosecute it.   And that is all that our statement refers to. 

1 am sure there are some other examples, but tliat is the kind of 
thing that we mean when we say that the focus is on this class that 
were engaged primarily in the claims trafficking. 

Mr. MALETZ. Well, actually, as I understood your report, the gen- 
erating cause of many of the conflict of interest statutes was mis- 
feasance at the very highest level of Government, is that right? 

Mr. PERKINS. There are a variety of examples of misfeasance that 
are given in our report. 

Mr. MALjrrz. Yes. 
Mr. PERIUNS. Some of them were people high up, some were not. 
Mr. MALETZ. NOW one final point. Mr. Kendall, the General 

Counsel of the Office of Civil and Defense Mobilization, testifies! 
before this committee on Febniary 19 and was asked whether he 
believed it desirable for the Congress to enact a statute prescribing 
a code of ethics which would be controlling on all agencies of Gov- 
ernment.   He testified as follows, at page 214: 

I have not discussed that question with my chief. Let me say that if a code 
of ethics is to have criminal sanction then I have grave fears for the effort. 
I do not see how you can express ethics with sufficient clarity and deflniteness 
that you would be justified in making a criminal penalty attached to them. 

Question: Suppose the sanction were dismissal? 
Mr. KENDALL. If the sanctions were dismissal there would be of course only 

the question of whether these standards were ones that the department heads 
shouid be using anyway and in the case of Concurrent Resolution 175 I think 
they were standards they should be using anyway so I would have no objection. 
It would be a good idea. 

Question: I don't think your answer with all due deference has been re- 
sponsive. If I may repeat the question is It the position of your office that the 
Congress should or should not legislate a code of ethics with administrative 
sanctions controlling on the various executive agencies of Government? 

Mr. KENDALL. I regret, as I say, that the absence of Mr. Hoegh from this 
table prevents my saying what the agency position is on that, I might myself 
as the witness before the committee say, I think that legislating a code of 
ethics with sanctions is not necessary and may be dangerous. 

I wonder, Mr. Perkins, whether the subcommittee might have your 
comments on this phase of Mr. Kendall's testimony. 

Mr. PERKINS. Are you asking me wliat we think about codes of 
ethics ?   Is that the question ? 

Mr. MALETZ. XO, on tlie testimony which I have just, quoted, I 
am asking this since your bill prescribes, in effect, a code of ethics 
controlling on all employees in the executive branch, with the sanc- 
tions of dismissal and criminal prosecution in flagrant cases; is that 
not correct ? 
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Mr. I'EKKINS. Iii one sense, that ceiUiLnly is correct. I think that 
we have to analyze what we mean by "code of ethics." You have to 
start there. 

As far as I am concerned, in a very real sense the whole structure 
of statutory conflict of interest law can be characterized as a code of 
ethics.   The law says what Government employees can and cannot do. 

Now, I think that the test of whether a {riven etliical concept— 
such as that you should not, inside of Government, act on something 
in which you have got an interest on the outside—is to be in- 
coi-porated in a statute sliould be whether or not that ethical concept 
can be defined and articulated with sufficient clarity to fonn the biisis 
of a prohibition with criminal sanctions. That is, roughly, the test 
that we applied in drafting our proposed bill. 

For example, as you know, we suggest that gifts l)e covered within 
the statutes themselves. This would be ihe tii-st tune that gifts have 
ever been encompassed within statutes. Heretofore, they have been 
covered m regulations of the agencies, in most of them. These i-egu- 
lations are, I think, anotlier fonn of a code of ethics; that is, the 
regulations that the agencies adopt for their own employees is a 
form of code of ethics. 

AVe suggest, in our proposed statute, elevating that jjaiticular 
element of the code of ethics to the statutoiT level; Ixicause we think 
you C!in spell out with sufficient clarity and particularity a concept 
as to when, and when you should not, receive a gift. 

So that my first point is that, if there are ethical concepts which 
can be dcfiiuid in statutes with sufficient clarity and particidarity to 
fonn the basis of a criminal act, we see no reason foi- not incorporat- 
ing those concepts into substantiA'e law ena*^ted by Congress. 

Let me add to that one other standard: We think that an ethical 
concept should be included in the statutes only if it has fairly broad 
application across (lovernnient. If it is a uuiciue sil,uation that would 
ai-ise only in the Small Business Administration, for example, we 
think the ethical concept ought to be reserved, in all probabilitj', for 
the regulations of that agency. This need not IH' true in all cases. I 
have ali-eady cited the case of mendiers of the Civil Aei'onautics Board 
being pre<'luded absolutely from holding sto<k in aeronautical com- 
panies. There is, in a sense, an ethical concept which is emlx)died 
in statute, even though it does only applj' to that one agency. 

So Government wide applicability is not a rigid standard to apply. 
But I think that, in general, the standards ought to be that you can 
define the ethical concepts and that they do have a fairly broad ap- 
plication. 

Now, when you progress l)elow that level of an ethical concept, our 
inclination is toward the view tliat it shoidd be incorporated in regu- 
lations. There will be a great many areas in which you want to 
expand on the statutes, and particularize them for flie situations of 
the particular agencies. In those situations, whatever we regard as 
an etlii<'al concept that ought to l>e recognized .should be included in a 
reojidation. 

And we suggest two levels of regulation—(1) Presidential; and 
(2) agency. 

But the concept of a code of ethics, in our view, would be in- 
corporated in one or the other of those two areas, either in statute 
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law enacted by Congress, which woukl cany with it the potentiality 
of criminal penalities, or in aihninistrative regulations, wluch would 
be issued by the President and the agencies. 

Our overall approach to what has been viewed as a general code 
of ethics for the executive branch employees is expressed in chai^ter 
X, page 10, in which we raise sweral objections to the a<loption by 
Congress of an overall code of etliics.   We say: 

From the standpoint of this immediate study, a code of ethics covering only 
conflicts of interests would be incomplete since the general problem of ethics 
in Government is far broader than the topic under consideration here. A 
second objection is that, necessarily, any code adopted by Congress must be 
applicable on a broad scale and must, therefore, be couched in very general 
terms. The actual provisions of proposed codes of ethics have tended to be 
primarily hortatory. Probably the most Important consideration weighing 
against congressional enactment of an overall code of ethics, however, is that 
any such congressional action would continue one of the fundamental defects 
that has historically characterized this field—absence of a focus of clear 
resiwnslbUity upon the President to police the ethical practices of the execu- 
tive branch. The view taken here is that, in essence, Congress should lay down 
general p)licy, enact those provisions which are of sufficient concreteness to 
require and permit criminal enforcement, and impose specific responsibility 
on the President to put the administration of ethics in the executive branch 
into order and keep it there. 

And therefore we go on to propose the six major substantive re- 
straints tiiat we tliink both can be defined with sufficient particularity 
and do have a general application. 

And from there on, we think tlie responsibility should be imposed 
on the executive branch. 

Mr. MALETZ. Thank you very much. 
I have no further questions, Sir. Chairman. 
Mr. KoGKus. Do you have further questions? 
Mr. Meader. 
Mr. MEADER. Mr. Chairman, I have about three questions.   That is 

all I intend to ask. 
.   Mr. RoGEUS. (xo right ahead. 

Mr. MEADER. My attention was directed to the provisions on page 
36 of the Lindsay bill, 10575. I am curious why you provided that 
fines against employees in section (e) should l>e in partial reimburse- 
ment to the United States for the expenses of administering this act. 
Is it not contemplate<l tiiat the.se recoveries in these civil suits would 
be paid into the general Treasui-y of the United Stutes? 

Mr. PERKINS. Yes. 
Mr. MEADER. Is that just oratf)ry', or does that have some purpose? 
Mr. PERKINS. It has this purpose, that there is some question about 

the validity of civil fines, and apparently, under the case law on the 
subject, the couits have justified civil penalties of this nature if they 
can find in the penalty an element of reimbursement of the United 
States for its activities in regulation of the particular field. And 
this is merely to help assure tliat that case law would be applicable 
here. 

Mr. MEADER. Thank you. 
Now I would like to direct your attention to paragraph (G) on 

page 29. Among tlie duties of the Administrator, I find the follow- 
ing, and I quote: 
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To undertake and conduct, in conjunction with agency heads, a study of the 
extent to which any of the principles of this act should be made applicable to 
persons and to the employees of persons having contracts, subcontracts, licenses, 
or similar relationships with or from the United States; • • *. 

I am not svire that I understand precisely what is to result from 
that study. Is it contemplated that the principles of this act may be 
made applicable to contractors with the Goveniment without amend- 
ing tlie act ? 

5lr. PERKINS. No, sir. 
Mr. MEADER. Well  

.  Mr. PERKINS. Tlie fact  
Mr. MEADER. If I may interrupt you, I presume that it would be. 

possible by writing it into u clause in tlie contract  
Mr. PERKINS. Yes. 
Mr. MEADER (continuing). To make the princii^les of this statute 

api)licable to employees luider tlie contract ? 
Mr. PERKINS. Yes, sir. But as a statute, of course, it would re- 

quire additional legislation. But it would be possible to incorporate 
some of the principles in a contract. We examined the que^stion of tlie 
extent to which Government functions are being conducted by con- 
tracts. . ' 

Mr. MEADER. I was ffoing to ask you if there was any passage in 
your report where you discuss that ? 

Mr. PERKINS. Yes. There is a section in the report that discusses 
contracting out lus a problem, wliich I will try to find; and then it is 
refei-red to again in chapter XI, page 6, wliere we say: 

Earlier chapters have iwinted out the extent to which the Government looks 
to Independent contractors for the performance of servi(?es. Such i-ontracting 
out is essential to the Government's oj>erations. Si)eclaUsts—whether for ope- 
rating cafeterias, developing an engine, setting up a filing system, or designing 
war games, can, through the contracting out arrangement, be brought in on an 
ad hoc short-term basis to help the Government where it needs help. These 
specialists are sometimes individuals; more often they are specialized profes- 
sional or seniiprofesslonal institutions or comi)anies. Often the contracting out 
arrangement makes it possible to attract the services of specialists who would 
not be willing to serve as direct emplo.vees of the Government, mainly because 
of law salary scales, but also because of the generall.v more regulated environ- 
ment. 

The relationship of conflict of interests regulation and the contracting out 
practice is ticklish— 

we said. 
Legally the party undertaking to perform the services under the contracting out 
arrangement is an "independent contractor" and not an "employee." As such, 
he is not subject to the existing statutes and regiUations respei-tiug Government 
employees. Yet in particular ca.ses the work being i)erformed by the specialist- 
contractor can be ideuticnl with that which would be ))erfornie<) by him if the 
legal arrangement between him and the Government were that of employee and 
employer. In these functionally identical situations all the conflict of interests 
problems of one are mirrored in the other. The only significant exception to this 
stjitement arises from the fact that tliere is less of an identification in the 
public's eye between the contractor and the Government. .\nd thus In the 
public's view of appearances, the contractor is not in as sensitive a position as 
the employee with respect to conflicts of interests. 

An overall statutory solution is impossible. As described earlier, the variety of 
difTerent kinds of contractual relationships between outsiders and the Govern- 
ment is endless. Kspecially in the case of the specialist organization, there can 
be no workable general rule defining the reach and scope of the possible particu- 
lar conflict of interests restrictions.   To use an admittedly extreme example, if 
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General Motors contracts to design and develop a new rocket, which, if any, of 
the conflict of Interests rules discussed here in this program should be applied 
to which employee of General Motors? The limitations on outside conij)eiisa- 
tion? Or the restrictions on assisting outsiders? Would the rules include em- 
ployees of subcontractors—General Motors as n corporation—all employees of 
General Motors—only those worljing on tlie project—only executive iiersounel 
worliing on the projcH?t?   The questions multiply easily. 

Again the service contract, in which a private concern and Government worlv 
closely together, illustrates the interpenetration of Government and private seg- 
ments characteristic of this c-entury. Yet the normal and useful contracting out 
arrangement can be abused for the purpose of evading conflict of interests 
regulation. 

Mr. MEADEU. Well, now, Mr. Perkins, I think this is all very good, 
and I was glatl for you to read it, and I appreciate your calling atten- 
tion to it. 

Fii-st, let me ask one or two questions. There is nothing in the pro- 
posed statute Mr. Lindsay introduced, or the bill, rather, Sir. Linosay 
introduced which would cover contractors at all, is there i 

Mr. PKRKINS. NO, sir. 
Mr. MEAOER. And you do not believe it is possible at this time to 

deal with that problem ? 
Mr. PERKIXS. By statute ? 
Mr. MEADER. By statute? 
Mr. PERKIXS. ^ight. 
Mr. MEADER. And yet you do recognize that there seems to be a 

growing tendency, possiblv because of some limitations and restric- 
tions and redtape where the Government does perform the function 
directly, which tends to encourage them to contract out what essen- 
tially is a governmental function ? 

Air. PERKINS. Precisely. 
Mr. MEADER. And that some of the evils sought to be reached by tlie 

conflict of interest statutes are applicable to contractors—or some con- 
tractors, anyhow, who are performing work for the Government ? 

Mr. PERKINS. We think they certainly may be. And that is why we 
tliink it is verj- important to focus on the problem. We think it should 
be studied, and we think that the best way of emphasizing that would 
be to have a congressional mandate for a study. Somebody should 
look at it very hard and begin right now. 

Mr. MEADER. I might even suggest that some committees of Con- 
gress have used the contract device. I think they have got it more 
over at the Senate than we have in the House. But I know the For- 
eign Relations Committee has contracted out—I do not know, what 
kind of firms ? 

Mr. PERKINS. That is right. 
Mr. MEADER. Several firms. 
Mr. PERKINS. TO make studies. 
Mr. MEADER. TO do some studies as to foreign relations. 
Mr. PERKINS. Preciselv. 
Mr. ME.\DER. On a policy level. 
Mr. I^ERKINS. That is right. 
Mr. MEADER. And I think there is some tendency in the ICA to con- 

tract out various operations ovei-seas  
Mr. PERKINS. That is right. 
Mr. MEADER. With outside concerns. I think we have had contracts 

with—well, I believe there is one with the American Political Science 
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Association to take care of visiting dignitaries who come over here, 
and things of that kind. 

I noticed in tlie press tliis morning a report of tlie Post Office and 
Civil Sei-vice (yommittee on tlie multitude of surveys financed by vari- 
ous Government agencies. They liave wanted to make a survey to de- 
termine how many surveys there are. ^Vnd apparently there are a 
lot of them, and they cost a lot of money. 

Mr. PERKINS. That is right. 
Mr. MEADER. And I am glad that you have given some considera- 

tion to this problem, and I think it does require some attention. 
Mr. PERKINS. Yes, sir. 
Mr. MEADER. And I would like, \ihile I have the floor Mr. Chair- 

man—and I do not intend to ask any further questions  
Mr. ROGERS. You said you were only going to ask three. 
Mr. MEADER. Well, I said a statement. I wanted to commend Mr. 

Perkins and the Bar Association of the City of New York and others 
who assisted in tliis study in one way or another, for what seems to 
have been a veiy laborious and skillfully executed operation, includ- 
ing our colleague on the conunittee, Mr. Lindsay, who introduced the 
bill. 

I have sat through a number of these hearings, mainly with mem- 
bers of the executive brancli of tlie Government, and I certainly see 
there are a lot of rough spots that need a little smootliing somewhere 
before we can present to tlie House a bill which we could say would 
be an iimjrovement over the existing situation. 

And I must say I have some misgivings about the burden of proof 
having been met, tliat there is some great public need to have tliis leg- 
islation, at least in this ratlier elaborate fonn, at the present time. I 
think there could be greater support of that. 

I am sure we are not going to legislate morality. And I think a lot 
of the problems involved in the proper conduct of governmental 
agents and the handling of tax funds and the exercise of governmental 
power in a fiduciarj' capacity are going to have to depend, in the long 
nui, on the character of the individual and the proper disciplinary 
action of the branch of the executive in the Government. 

And I believe, from this discussion we have had, that, tentatively, 
there probably should be some amendment additionally to the criminal 
laws to which this committee ought to give attention. And I think 
in that work, we fan tliank the liar Association of the City of New 
York for having provided us with a lot of good reasoning and good 
suggestions. 

Sir. PERKINS. Thank you very much. 
Mr. RO(;KKS. Thank you, Mr. Perkins. 
Mr. Lindsay, I understand you have some questions? 
Mr. LINDSAY. I just have one que^stion, Mr. Chairman. 
Mr. Perkins, there was quite a bit of discussion during the course 

of the afternoon on the recommendation of tiie committee tliat agency 
heads take upon themselves tlie responsibility, subject to guidance 
from the Chief Executive—take u[)on tliemselves the responsibility 
for maintaining a body of regulations Mhich are peculiar to their 
particidar agencies. Tliat assumes that what may be good for one par- 
ticular agency would not necessarily be gootl for anoilier one; is that 
not correct ? 

Mr. PERKINS. Yes. 
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Mr. LiNDSAT. In other woi-ds, in tlie Securities and Exchange Com- 
mission, for example, a higlily detailed body of regulations, going to 
the question of ownershiji of equity securities, even to tlie extent of 
one share of stock in a particular corporation insofar as the right 
of an employee to hold sliares, disclosure or trading may be necessary. 
But such a detailed body of regulations nuiy not be particularly ap- 
plicable in some other agency; is that not correct ? 

Mr. PERKINS. Precisely. 
Mr. LINDSAY. And is that not the reason, in your testimony, you 

emphiisizod the imiwrtance of having a certain degree, or a rather 
large degree of responsibility placed in the heads of the agencies of 
these various governmental bodies? 

Mr. PERKINS. Absolutely. 
Jlr. LINDSAY. IS that not true? 
Mr. PERKINS. Absolutely. 
I might add that these administrative agency heads are endowed 

with tremendously serious responsibilities of a substantive way 
already. Each agency is wielding a tremendous amount of power that 
has been granted to Inm by the Congi'ess to exercise, and that we tliink, 
in pei-spective, the power to regulate his own employees with respect 
to certain aspects of conflict of intei-est within a total framework laid 
down by the Congress is not an extraordinary delegation of power at 
all. 

Mr. LiNnsAY. It already exi.sts. 
Mr. PERKINS. Yes. 
Mr. LINDSAY. Mr. Chairman, just in closing, I should like to express 

my gratification to Mr. Perkins for the job that he has done, and also 
to s'ate for the record here in tliis sulK-ommittee, as I did on tlie floor 
of the House, the pei-sonal gratification that I have for having been 
associated with this particular special committee of the Association 
of the Bar of the City of New York for the past 2 years. It has 
been a veiy rewarding and stimulating experience, chiefly because of 
the caliber of the men who are, members of this committee. I have 
been associated, in and out of Government, with a number of com- 
mittees in the past, but never have I been associated with a committee 
which worked harder or more consic«ntiously or with a greater de- 
gree of de\otion to the task that was assigned to them than this par- 
ticular committee. 

Mr. ROGERS. Thank you, Mr. Lindsay. 
Any questions, Mr. Peet ? 
Mr. PEET. Mr. Chairman. 
Mr. Perkins, a good deal has been said, both this morning and this 

afternoon, about the intermittent govermental employee exception to 
your bill. I take it that the rationale of the committee in inserting 
that provision was that the committee thought the Government should 
have access to all individuals who are employed or called in to do jobs 
on an intermittent basis. And perhaps a blanket disqualifiation of 
individuals, in subjecting them to the conflict-of-interest laws, w-ould 
be likely to keep such individuals out of the Government? 

Mr. PERKINS. That is right; to reduce the available resources of 
Government for selecting people that it needs. 

Mr. PEET. Mr. Perkins, how did the committee arrive at that con- 
clusion ?    Was it based upon the testhnony of individuals or a survey 
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conducted of particular individuals who had rejected governmental 
employment because of potential conflicts of interest; or how was it 
arrived at? 

Mr. PERKIXS. Yes. It was arrived at in exactly that way. A 
great—or I shall say a substantial—number of people that we talked 
to had declined Government service simply because of the conflict of 
interest laws. 

Just to take probably about as innocuous an example as I can con- 
ceive of—at one point the Secretary of Health, Education, and Wel- 
f ai-e needed advice on what might be conceived of as the Government's 
responsibility to help take initiative in encouraging artistic perform- 
ancBj and tliere were a lot of bills pending in Congress for a Federal 
Advisory Commission on the Arts. Well, the Secretary of Health, 
Education, and Welfare thought it would be desirable to have some 
advice from someone who had spent a good deal of time thinking about 
tlie relationship of Government and the arts in order that the Secre- 
tary could infonn liimself to assist Congress in considering this area. 

An examination of the conflict of interest restraints convinced the 
person that he selected that he could not serve in this utterly in- 
nocuous capacity as a consultant or adviser to the Secretary on a very 
short-term basis to help bring up some of the considerations involved. 

Now, this is a verj' small example and not one of great national 
importance. But I have already given the example of the Nimitz 
Commission. I have given the example of a State Department high 
official in a foreign country who, when he came back, was asked to 
consult and give his views and help to the State Department on a 
continuing basis, who was luiable to do it. 

I know of numei'ous other examples of where people had to decline 
intermittt'iit ai)poiiilinents })ecaiise of (he coiirtict-ot-iiiterest sta'utes, 
solely. And the odd and discouraging thing about it is that it is the 
conscientious ones who are deterred. There are a great many who 
just overlook the si:uation. They do not think about the statutes, 
or the statutes are not called to tlieir attention. Rut I am persuaded 
that there are hundreds of examples of people in Government serving 
in advisory committees today who are in very delicate situations 
vis-a-vis the conflict of interest law. 

The etFect of the statutes is that if anybody gets himself informed 
about them, looks at them, and is con.scientious, he will back off an 
appointment to an advisory committee. 

Mr. PEET. Does your committee keep a record of those instances 
which come to its attention of people who liad backed off from these 
appointments because of these laws? 

^Ir. PEKKINS. Not in the sense that you are probably visualizing. 
Wo did not try to make a statistical compilation or taljulation.   Our 
research was a collection of interviews and reports and impressions. 

•    We do have a numlwr of examples in mind as to where  
Mr. PEET. Well, could you make such a survey for this committee 

of the material that has come to your attention thus far? 
• Mr. PERJVTXS. Well, in a great many cases people would give us 
an example in confidence. In these situations I do not think we are 
at liberty to produce anything, but we will certainly scratch our heads 
and think about what we can furnish that would be helpful to you. 

Mr. PEErr. Just in general terms. 
Mr. PEKKINS. Yes. 
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Mr. PEET. NOW, conceniing this inlubitoi-j- effect of the conflict-of- 
interest laws on intermittent governmental employees, have you had 
the opportunity to study H.R. 21.50 and H.R. 2157? 

Mr. PERKINS. Yes, I have. Not as thoroughly as I want to, and 
I do not feel I can make any definitive statements on them, but I can 
give impressions. 

Mr. PEET. Well, I have particular reference to section 207 of H.R. 
2156 and section lO.T of H.R. 2157, and I wonder  

Mr. PERKINS. The first one again, sir? 
Mr. PKvrr. Section 207, which appears in H.R. 2156, and section 

103 of H.R. 2157. ^ 
Mr. PFOIKINS. Yes. 
Mr. PEET. I wonder coidd you give us your impression as to whether 

you think that section 207 would have an inhibitory effect upon hiring 
potential employees bj' the Federal Government? 

Mr. PERKINS. This, of coui-se, does not involve necessarily the in- 
termittent employee problem? 

Mr. PEET. NO. 
Mr. Pi-ajKiNs. This is a section applicable to both intermittent and 

regular employees. 
I do have a question about the content of the word "responsi- 

bility" in the permanent bar of section 207. The first paragraph of 
this is a permanent bar, as I read it. 

Mr. PEET. Right. 
Mr. PERKINS. Now, the permanent bar that we propose and that 

the Canons of Ethics adopt, is one that is related to the personal 
participation—j'ou liad to have l)een involved in it in some way. 
That is precisely the concept that is used in some of the regulatory 
material relating to postemployment. 

Now, this creates a permanent bar for matters in which the former 
employee did not participate but for which he had any responsibility, 
and that bar would go on for life. 

I do think that that raises a very serious question because it would 
encomjjass a whole range of mattei-s. For example, a top official 
of the Treasury Department has underneath him every income tax 
return of everybody in the country who has filed an income tax re- 
turn. He luis ''any responsibility," in my opinion, with respect to 
every single one of those income tax returns. 

Now, I do not see how, under a permanent bar, a top official of the 
Treasuiy Department could go back to an accounting firm, a law 
firm or many other financial relations—perhaps a bank—without 
being desperately fearful that he might oecome involved in some 
Particular tax matter as to which the income tax return had been 

led while he was in AVashington. He would not have the slightest 
knowledge of it whatsoe\er. It would be waj' down in the files of 
the Department someplace or maybe some examiner out in San Diego 
is looking over the income tax return on tlie day he leaves the 
Treasury Department. But the Treasury official has a technical 
responsinility. 

And so I do think that those words are extraordinarily broad, per- 
haps not at first reading, but when you analyze it in relation to an 
example such as I have just given. 

If I were advising somebfMly who said, "Should I take a job high 
up in the Treasury Department?'" and this statute were in the books, 
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I would liave to be frank to say to him that he could not, for many, 
many years, until he was sure that every income tax return liad been 
settled, closed, go back to an accounting or law firm which had im- 
poitant tax involvements. 

Mr. PEET. You tliink that during that period he would be within 
his rights to fill out his own income t ax return ? 

Mr. PERKINS. Without an exception in the statute, it is not entirely 
clear what you can do vis-a-vis your own tax matters. 

We have provided an express exception. I assume that any court 
would be reasonable in construing a statute like this and would say, 
of course Congress did not mean to prevent a person from fighting 
over his own income tax. But that is the kind of extraordinarily 
difficult kind of question that this field involves. You have to exam- 
ine words with the greatest scrutiny and particidarly to see what you 
are actually doing. 

Mr. PEET. Did the committee in its deliberations give any con- 
sideration to suggesting a code of ethics, a limited code of ethics, 
which would apply only to the President's so-c^illed Executive fam- 
ily—his Presidential appointees and that gi-oup of schexiule C em- 
ployees who work under tiieni ? 

Mr. PERKIXS. No; in our deliberations it never seemed to appear or 
emerge that different principles were api)licable to the political ap- 
pointees than to, for example, top-level civil servants. And we point 
out somewhere in tlie report that there is even an increasing develop- 
ment, we think, in Government to many times fill what was normally 
Tiewed as a political job with a top-level ciA'il servant, particularly 
some of the administrator posts in the departments. You will find 
career people taking the job that is the equivalent of administrative 
assistant secretary. And we do not see any dividing line liotween 
what you would call the President's official family or the sub-Cabinet 
political appointee level. 

Mr. PEET. Except that the President has direct responsibility for 
the appointment of these particular individuals whereas within the 
Civil Service Commission he takes these people as he finds them when 
his administration begins. 

Mr. PERKIXS. Yes; that is a point. 
Mr. PEET. I have no further questions. 
Mr. RCKJERS. Well, thank you, Mr. Perkins. We certainly appre- 

ciate the thorough study tliat has been made by your committee and 
your presentation to this subcommittee here today. And as you rec- 
ognize, it is very difficult to detemiine what is the proper legi^^lation 
we should enact. 'We are ho]ieful that you and your staff will con- 
tinue its liaison with our staff in trj-ing to work out the solution to 
this problem. 

We certainly appreciate it that you and the rest of the committee 
could be present toclay to enlighten us on this matter. 

The committee will now stand recessed, subject to the call of the 
Chair. 

Ml". PERKINS. Thank you very much, Mr. Chaii-man. 
(Whereupon, at 4:45 p.m., the subcommittee rece.ssed, to reconvene 

at the call of the Chair.) 
(The statement referred to at p. 418 follows:) 
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PKKPARED STATEMENT OP ROSWELL B. PERKINS, CIIAIBMAN, SPECIAL COMMITTEE 
ON THE FEDEBAL CONFUCT-OF-INTEREST IJAWS OF THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 

Mr. Chairman and members of the committee, we greatly appreciate yowr 
invitation to api)ear before you and present the conclusions of the 2-year study 
our si>ecial committee has conducted on the subject of Federal conflict-of-interest 
laws. 

Each member of your committee received approximately 2 weeks ago a 
mimeographed copy of the prei)ublieatlou edition of our reiKirt. Its substance 
was made public a few days later, on February 22, IfXiO. This prepul)licatlon 
edition was issued for the sole purpose of being available at tliese hearings you 
are conducting. Our report is being pulilished this summer by Harvard Uni- 
versity Press. However, our sjiecial committee deemed it a pul)lie duty to make 
the results of our study available to your committee at this time, and hence the 
prepublicatlon edition for .vour benefit. 

Our special committee feels, as indeed must evers' jierson sincerely Interested 
in the subject of conflict-of-interest law. a tremendous debt to your committee 
and its staff. You have performed a great service in focusing on conflict-of- 
interest problems as an imi)ortant, complex, and inde|)endent subject of c-oncern 
in the management of the governmental establishment. Tills parallels the very 
first of our 8pe<!ial committee's recommendations. And the staff studies under- 
taken and completed under your direction and leadership provide a magnificent 
foundation for inquiry into this field. We found your stuff studies invaluable 
to our consideration of the problems. 

Congressman Lindsay has been kind enough to mention the background of 
our special committee: How it was apix)inted and liow the work was conducted. 
The foreword to our report contains further background. 

We regard the work we did in drafting a proi)osed Executive Conflict of 
Interest Act as a vital part of the study. It becanie apparent tliat perhaps the 
most difllcult aspei-t of the work would be to reflect our conclusions in the form 
of actual language which could be considered b.v the Congress and others. 
Thus, the draft bill included in our report expresses our findings and recom- 
mendations. It represents literallj- hundreds of hours of painstaking con- 
sideration by the meml)ers of our special committee. 

That bill has now been Introtluced by Congressman Lind.say, and bears the 
number H.U. 1(l."i7r«. 

We wish to IM? responsive to your chairman's invitation to testify on H.B. 
21i")(!. H.R. '2\r,~, and II.R. 7r>r»(i, and we believe we can do .so most effectively by 
giving you an overall picture of our conclusions and recommendations, relating 
them in c'ertain respe<'t8 to the provisions of H.H. 10r>75. 

Attached to our prepared .statement as ap|)endlx A is a stmimary of the major 
conflict of-interest rules which a Government employee would be governed by 
if H.R. 10.'i75 were to be enacted. This summary of rules is written In much 
the same way that an employee handbook would be prepared. 

In addition to our i)reparcd statement, Mr. Chairman, I would like very much 
to Kiibmit one additional document for the record, and. with your jiermisslon, 
I do so herewith. It is a technical conunentary on H.R. ]0.">7.^. This technical 
commentary will appear as part of appendix A of the final published rei)ort 
of our sDPcial connnittee. It is in the nature of a section-by-section analysis of 
H R. 1057."!, and supplements the discussion which appears in chapters X and XI 
of our report. 

Before stating our recommendations, I shall summarize, in a most capsulized 
way, the philosophy and rationale which underlie the recommendations. 

A.  OBJECTIVES 

The report of the special committee has two themes. The first is that 
ethical standards within the Federal Government must be be.vond reproach, and 
that there must, accordingly, be effective regulation of conflicts of interest in 
Federal employment. The second is that the Federal Government nuist be in 
a position to obtain the personnel and information it needs to meet the demands 
of the 20th century. 

These themes are coequal. Neither may bo .safely subordlnate<1 to the other. 
In the opinion of the special committee, what is nee<led is balance in the pur- 

6S2S0—60 .ID 
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suit of the two objectives. We need a long-run national policy which neither 
sacrifices governmental integrity for opportunism nor drowns practical staffing 
needs in moralisni. We nee<l a careful regulatory scheme that effectively re- 
strains official conflicts of interest without generating pernicious side effects 
on recruitment. 

The basic conclusion of the special committee is that such a scheme can be 
worked out. Our report and the proposed Executive Conflict of Interest Act 

•contain a recommended new program which we believe would achieve this result. 

B.   ASSESSMENT   OF   EXISTING   HE8TRAINT8 

Our special committee concluded that the legal and administrative machinery 
of the Feileral Oovernment for dealing with the problem of conflicts of Interest 
is obsolete, iniide<iuate for the protection of the Government, and a deterrent to 
the recruitment and retention of executive talent and some kinds of needed 
consultative talent. 
1. Ohsolcgcencc 

The statutory law—most of it a century old—is not broad enough to protect 
the Government against tlie numifold modern forms of f«nflict of interest. Most 
of the statutes were and are iwinted at areas of risk that are no longer particu- 
larly significant, mainly the i)ro.secution of Government claims. Today, with the 
greatly expanded regulatory functions of the Federal Government, applications 
for rulings, clearances, approvals, licensee, certifications, grants, and other forms 
of Government action are far more significant in the daily oi>eration of Govern- 
ment than the prosecution of claims. Several of the basic statutes now on the 
books do not concern themselves at all with these modern governmental 
activities. 

Other asi)eot8 of obsolescence in the present statutes are: 
(a) Their focus of interest upon a class of lower ranking politically appointed 

clerks that has disapiteared. The (Jovernment today obtains its manpower 
through a vast civil service, a top la.ver of short-term political apjwintees, an in- 
creasing group of advisory and part-time personnel, and through an unlimited 
variety of contracts for services provided by non-Government personnel. 

(6) Their failure to recognize internal procedures of modern Government, 
such as the flexible processes of personnel administration available to assist in 
enforcement. 

(c) Their lack of recognition of the facts of modern economic life, such as the 
existence of private i)ensIou plans. 

(rf) Their failure to r(x»ognize the essential blending of public and private 
endeavor in the modern American society, as illustrated by the partnership of 
Government, industry, and educational Institutions In the science field. 
Z. Inadequate adminislration 

Partly by reason of the deficiencies in the statutory law, administration of the 
conflict of interest restraints has always been weak. The Government has failed 
to provide a rational, centralized, continuing and effective administrative ma- 
chinery to deal with tlie problem. If the statutes presented a c-oordinated 
W'hole—a unified program—and if they impos«Hi direct re.'^ponsibiiity on the 
I'resideut to carry out that program, the central coordination and leadership 
missing in the past would improve. A well-administered program could, and 
should guide the tliousand good men as well as snare the one bad one. 
S. Uncertainty in interpretation 

Enacted fitfully over a 100-year span, the uncoordinated statutes are incon- 
sistent, overlapping and at critical points defy interpretation. 
4. Th e Congress 

Congress has done a u.seful and constructive job in its capacity as investigator. 
But the Senate confirming committees have seldom considere<l the overall issue 
of conflict of interests iu relation to recruitment The Armed Services Comnut- 
tee has applied a wavering standard of stock divestment, u.seful for certain pur- 
po.ses, but overemphasizing one single .source of conflict of interest problems and 
having little bearing on the question of actual ofllcial conduct. 
5. Recruitment 

The main adverse effect of the present system is its deterrent effect on the 
recruitment and retention of executive talent and some kinds of consultative 
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talent. The restrictions tend to encircle the Government with a barricade against 
the intei-flow of men and information at the very time in the Nation's history 
when such an interflow is most necestsary. 

C.  RECOMMENDATIONS 

I shall now turn to the basic recommendations of our special committee. 
We concluded that the defects in the present law cannot be cured by tinkering. 

A thoroughgoing reconstruction is calletl for—a new program of cimtrols de- 
signed for mmlern needs, providing for adequate administration and written 
as an integrated unit. The program must, in (Air view, achieve a balance between 
the Nation's need for protection against conflicts of interest and its need for 
personnel. 
Recommendation 1 

Conflict-of-interest problems should be recognized and treated as an Important, 
complex, and independent subject of attention and concern in the management 
of the governmental establishment. 

Up until the present time, the subject of conflict of interest In the executive 
branch has been conceived of and dealt with only peripherally as an aspect of 
the general problem of ethics in (lovernment. The fact is that its unique and 
complex nature and the variety of diflicult problems it raises, particularly the 
problem of recruitment, demand that it be isolated and identified as an inde- 
pendent subject of governmental concern. Until it receives the consideration and 
attention which it deserves, the problem of conflict of Interest cannot be ade- 
quately resolved. 

I have already noted the great contribution of your committee In achieying 
the objectives of our first recommendation. 
l{i'commen4atiQn. 2 

The present scattered and uncoordinated statutes relating to conflicts of inter- 
est should be consolidated into a single unified act, with a common set of defi- 
nitions and a consistent approach.    Archaic provisions should be repealed. 

One of the principal shortcomings of the present law is that it is composed 
of many diverse elements scattered throughout the statute books and contain- 
ing inconsistencies, overlapping and exemptions. The cliaotie nature of the 
law is an impediment to understanding and a deterrent to recruitment. 

The proposed Executive Conflict of Interest Act embodied in H.R. lO.'JTS 
would unify the general law of conflict of interest in one comprehensive statute. 
Basic terms would be defined and then used consistently throughout. Examples 
of key terms, carefully defined at the outset and then used consistently throngh- 
out the proposeil act. include: "(Jovernment action"; "tran.saction involving the 
Government" : "assist" ; "psirtieipate" ; and "responsibility." 

The proposed act would treat the ba.sic forms of conflict of interest In a logical 
progression. The first of the six sul)stantive restraints deals with action by a 
Government employee in his official capacity in a matter in which he has a 
personal interest. The second deals with action by a Government employee in 
his i)rivate capacity in furtherance of an interest adverse to the Governmenlu 
The third deals with receipt of pay from outside sources. The fourth deals with 
receipt of gifts from outside sources. The fifth deals with action as a Govern- 
ment official designed to induce payments from outside sources. The sixth 
deals with postempioyment activities In furtherance of an Interest adverse 
to the Government. 

As an example of the close Integration of these sections, the second and sixth 
prohibitions are almo.st precisely parallel in their application to the intermittent 
Government employee and the recent former employee, reflecting the basic simi- 
larity of the two situations from the conflict-of-interest viewpoint. 

The points in the total statutory .scheme where it is important to supplement 
the statutes by regulation are clearly identified. 

A few archaic statutory restraints sujwrseded by the new act would be repealed. 
Others of the existing statutes would be amended to exclude from their coverage 
all executive branch emjjioyees (i.e., those covered by the proposed new act). 

Fourteen special exemptive provisions contained in present law for members of 
Tarious advisory committees and persons holding other part-time posts would be 
repealed, as being tinnecessary in the light of what we regard as a realistic 
approach of the new act toward the intermittent employee problem. 
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Such a uiiifltHl Hct would, we believe, be more enforceable and more rational 
in its application than present law, or even improveii versions of present Inw 
based on the present statntory structure. It would, by Its very drafting, remedy 
many of the fundamental shortcomings of the present law. 

RccommoulatioH 3 
Tlie restraints contained in the present statutes should be greatly expanded 

in their scope by making them applicable to essentially all matters in which the 
public deals with the modern Fe<leral Government. 

Six of the seven conflict-of-interest statutes on the books today have their 
roots in the problems of a century ago; they are directeil primarily against 
corruption in the prosecution of claims against tlie Government and the process 
of letting contracts by the Government. Claim prosecution and, to a les.ser 
degree, procurement procedures have, however, been brought largely under con- 
trol by administrative devices other than the conflict-of-interest statutes. In 
their places have grown up other risks that the draftsmen of the present stat- 
utes did ot foresee and i)rovide for. The propo-sed act strikes hard at those 
deflciencies. 

The proposed act would extend the conflict-of-interest restraints to every 
kind of transaction in which today's Government engages with the private 
segment of the economy. The term "transaction involving the Government" is 
broadly defined as "any proceeding, application, submission, request for a ruling 
or other determination, contract, claim, ease, or other such particular matter" 
which will be the subject of Government action. The effect of this broad 
definition in expanding the scoiie of the present restraints would be very great. 

In this resi)ect recommendation 3 is consistent with II.R. 2150 and a re<'om- 
mendation nmde by the .Justice Department to Congress several .vears ago in 
response to a court decision holding that the present postemployment restraints 
apply only to assisting in the prosecution of claims against the Government for 
money or proi)erty. In th'it case an application for a premerger clearance 
ruling from the Antitrust Division of the Justice Department was held not to 
be a "claim" witliin the scope of the statute. 

Ilie proposed net would expand present offenses in other resrtects. To cite a 
few examples, present law forbids a governmental employee to transact business 
as an agent of the Government with any "business entity" in the pecuniar.v 
profits of which he is Interested. The comparable rule iu the proposed net 
would apply not only to business tran.sactions with business organizations, but 
to any kind of transaction with any kind of entity in which the emplovee his n 
substantial economic interest. Furthermore, unlike the present law, the statute 
specifies a nimiber of specific situations where the employee is deemed to hold 
an economic interest, such as where that interest is in fact owned by his wife 
or child, or where he has an understanding as to future employment with a 
private person or firm. 

Recommendation ^ 
Certain Important restraints now covered in regulations or not at all should 

be included in the basic statutes, particularly restraints relating to receii)t of 
gifts and coercive use of oflfice. 

Present law would be further strengthened by the addition of two imiwrtant 
areas of conduct heretofore treated only in regulations or not at all. 

Tlie first would forbid an emplo.vee of the Government to receive a thing of 
economic value as a gift, gratuit.v, or favor from an.vone who the emnloyee 
has reason to believe would not give the gift but for the emiilo.vee's office or 
position with the Government. Furthermore, regular Government emnlovees 
would be forbidden to receive gifts or favors from anyone who does business 
with or Is regulnted by h's aeeiicy. Some room is left in the statute for 
limited exceptions to be provided for in regulations. 

The second new offense would forbid a Government employee to use his office 
or position with the Government in a manner intended to induce or coerce a 
person or company doing business with his agency to provide him with anything 
of economic value. 

Recommendation !> 
The statutes should permit the retention by Government employees of certain 

security-oriented economic interests, such as continued participation in private 
pension plans. 
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Hallmarks of modern American society are the i)ension plan, the group In- 
surance plan, and other kinds of security-oriented arrangements. They are the 
basis of long-range economic planning by millions of individuals and families. 
Under present conflict-of-interest laws—passed when few, if any, of such plans 
existed—there is some doubt whether an employee of the Government may 
legally continue as a member of some plans maintained by his former employer, 
at least if contributions to the plan by the employer are regularly made which 
benefit the Government employee. This overhanging doubt presents a great 
deterrent or creates a severe hardship to the noncan^er employee. 

The proposetl act permits Government employees to continue their participa- 
tion in certain private plan.s under some circumstances and with .iderjna'te 
safeguard.s. For example, it would permit a Government employee to remain 
a member of a i)ensioti, group insurance, or other welfare plan maintained 
by his former private employer so long as the employer makes no contribution 
to the plan on behalf of the former employee who is in Government service. 
Similarly, a fJovernment employee could continue to belong to certuiu of these 
plans even if the former employer does make contributions on his behalf, so 
long as the plans are qualifi>d under the lutenial Revenue Code and so long 
as the paymentji by the former employer continue for no longer than 5 years 
of Government service. 
Recommendation 6 

Wherever it is safe, proper, and essential from tlie vlewiwlnt of recruitment, 
the statutes should differentiate in treatment lietween regular employees and 
citizens who serve the Oovermuent only intermittently, for short i)erlods, na 
advisers and consultant.s. 

To any ever-increasing extent the Government Is dependent for information 
and advice—for learning not only how to do it, but what to do—upon part-time 
temporary, and intermittent personnel. These serve individually, or as members 
of committees, but that sen-ice is in addition to their regular private work as 
scientists, teclinidan.s -scholars, lawyers, businessmen, and so on. Te<'hnically, 
they are, however brief their service, "employees" of the Goveriunent, and at 
jiresent, all of the (X)nfllct-of-interest statutes apply to them. This fact has 
brought about both refusals to serve and conscious or unconscious ijrnoring of 
the statutes by those who do serve. It has also resulted In a welter of special 
statutory exemptions. 

The pror)osed act distingui.shes, in a few key plac-es where It is safe and 
I)roper, between rules for regular full-time Government employees and rules 
for what are defined as "Intermittent employees." Under tlie proposed act, an 
"Intermittent employee" is anyone who, as of any particular date, has not per- 
formed services for the Government on more than .">2 out of the Immediately 
preceding ;5(K> days. The 52-day limit could be increased to 130 days by Presi- 
dential order in a narrow class of cases. 

For these intermittent employees, there are certain special rules under the 
propo.stHl act. For example, regular fuU-tinie employees are forbidden to as-sist 
private imrties for pay in transactions involving the Government; intermittent 
employees, who have to earn a living in addition to their wcasional Government 
work, are allowed to assist others for pay in such transactions, except In cases 
where tlie particular tran.sactlon is, or within 2 years has been, under the 
intermittent employee's official resixinsibility or where he participated in the 
transaction personally and substantially on behalf of the Government. 

Similarly, since intermittent employees, by definition, are employed by or- 
ganizations in addition to the Government, they are not subje<-t to the rule 
forbidding Uieir Government pay to be supplementeil from i)rivate -sources in 
return for personal services. Finally, the rules as to receipt of gifts are 
somewhat difCereut for the two classes of employees. 
Recommendation 7 

Regular, continuing, and effective enforcement of the law and regulations 
should be as.sure<l by emphasizing administrative remedies, rather than the 
clumsy criminal i)eualties of present law. 

The basic purrKise of a system of conflict-of-interest restraints is to help 
maintain high ethical l)ehavior in the executive branch of the Government. It 
is the Judgment of our si)ecial committee that the flexible and multiple weaiK>ns 
of the modern administrative process are more fltteil to the dav-to-day ta.sk than 
the criminal law. 
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Because the present statutes rely on criminal sanctions, they are rarely 
enforced. They are, in many resijects, too harsh for offenses they declare. Fur- 
thermore, enforcement by criminal law is difflcnlt, exiiensive, and time consuming. 
Accordingly, the proposed act relies for its sanctions, in the first Instance, on 
ordinary disciplinary procedures, including dismissal. These procedures are 
supplemented by civil remedies particularly apt for former emi>loyees and 
uonomployees dealing with the particular agency—such as bans against ap- 
pearances before the agency and civil damage actions. 

The propose<l act retains cla.ssical criminal penalties for the most flagrant 
violations: Those committed "knowingly" or "purposely." The definitions of 
these terms are adopted from a draft model penal code prepared by the Ameri- 
can Law Institute. 
Recommendation 8 

The statutes should create the framework for active and effective adminis- 
tration of the system of conflict-of-interest restraints headed up with clear 
responsibility in the President. The President should designate pursuant to 
the proposed act an Administrator to assist him in this function. 

One of the greatest deficiencies in the pre-sent statutes Is their failure to 
recognize the importance of a continuing administrative structure to deal with 
the problem of conflict-of-interest. The proposed act would specifically provide 
for such an administrative machinery. 

Clear overall res|)onsil)ility would l)e placed upon the President "for the 
esbiblishment of appropriate standards to protect against actual or potential 
conflicts-of-interest on the part of Government employees and for the admin- 
istration and enforcement of this act and the regulations and orders issued 
hereunder." 

To assist the President in carrying out this responsibility the act call.s for 
the designation by Iiini from within the Executive Office of the President of 
an "Administrator." He would Ym answerable directly to the President. He 
is given a .series of coordinating consultative and advisory functions under the 
act. He would work closely with the Department of Justice and agency heads 
or their designees but his would be a small office and in no sense charged with 
<-entrali7.e<I   operation   or  enforcement  of  conflict-of-interest  restraints. 
Recommendation 9 

In addition to the statutes them.selves. there should be a "second tier" of 
restraints, consisting of Presidential regulations amplifying the statutes, and 
a "third tier." cimsisting of agency regulations tailoretl to the nee<is of par- 
ticular agencies. Ttie responsibility for day-to-day enforcement of the statutes 
and regulations should rest upon agency heads. 

The proposed act contemplates the issuance by the President of a set of 
regulations extending, .supplementing, implementing, and interpreting the pro- 
visions of the net. The act also \isualf7.es another set of regulations at the next 
lower level—that of the agencj' heads. The Presidential regulations would 
take precedence over any regulations issued by agency heads. 

Agency regulations would tend to follow the present pattern; namely, par- 
ticularized rules adapted to the sr)ecial risks of the particular agency. For 
example, some agencies may have sjiecial rules on use of confidential informa- 
tion available within the agency. Others may adopt special postemployment 
restraints which go beyond the statutory provision. This diversity and par- 
ticularization is realistic and desirable. 
Recommrnilatinn 10 

At all levels of administration potential cfmflict-of-interest problems should 
be heade<l off by preventive action, such as, for example, orientation programs 
for all new employees to acquaint them with the applicable conflict-of-interest 
rules, and i>eri(Klic reminders as to such rules. 

Much can be done to flight the conflict-of-interest problem by preventive 
measures. Section 11 of the proix>sed statute makes several suggestions. New 
employees can be recpiired to certify that they have read the conflict-of-interest 
rules and to report on their outside employment. In particular, an effective 
orientation program would l>e helpful. Agents and attorneys appearing before 
agencies can also be re<]uired to file an affidavit stating that they are not, by 
such apiieai-nnce, violating any conflict-of-interest law. 
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Recommendation 11 . 
There should be more efifeetlve prohibitions and penalties applicable to per- 

sons outside Government who indut-e or particiiwte in conduct by Government 
employees in violation of the conHict-of-interest laws. 

Not infrequently a Government employee is found in a conflict-of-intercBt 
situation and itenalized for it while tile person resixjusible for placing him In. 
the situation remains unscathed. 

The proposed act contains a new and broad section making it a violation for 
a j)erson to make a payment (or transfer any other thing of economic value) 
to a Government employee while "believing or having rea.son to believe that 
there exist circumstances making the receipt thereof a violation of' certain 
sections of the act. This prohibition also covers the making of gifts In the 
situations corresponding to the situations in which an employee may not receive 
a gift. 

Uoth administrative and criminal sanctions are applicable to these violations, 
by persons dealing with Government employees. 
Recommendation 12 

Each committee of the Senate considering a presidential nominee for con- 
firmation should be given the beueflt of a full analysis, prepared by the Adminis- 
trator in consultation with the Department of Justice, of any conflict-of-interest 
problems the nominee's particular situation may present. The coufirming com- 
mittee .should give due consideration to this analysis and to the protections 
afforded by a modern and effe<'tively administered overall scheme of conflict-of- 
interest restraints, if one is put into effect. 

There is substantial evidence that the Government's efforts to recruit top- 
level executives have been impeded by the requirements of stock divestment Im- 
posed by the Armed Services Committee of the Senate. 

This problem cannot be dealt with by statute. The confirmation XKJwer is a 
constitutional prerogative. However, this problem should be a subject of joint 
concern and iucrunscd cooperation between the executive branch and the Senate- 
There is some evidence that recently the executive departments have taken more 
pains to prepare their nominees for confirmation. Legal o])inions have on 
occasion Ijeen furnished by the Justice Depjirtment; plans haVe been worked out 
in advance of hearing as to what need be sold and what could be kept, and repre- 
sentatives of the apjxilnting department or agency confer in advance of hearing 
with appropriate authorities of the committee. 

If the proposed act were pasi^ed, the Administrator would become the central 
repository for all information concerning conflict-of-interest, and he would be 
expected to assist the executive branch in working out regular procedures for 
preparing nominees for confirmation. He could, in cooperation with the Depart- 
ment of Justice and general counsel to the agency in question, prepare a full 
analysis of the conflict-of-interest problems of the particular nominee. Over a 
period of time, these analyses might be given substantial weight by the con- 
firming committees. 

Furthermore, if a modern and effective system of statutory restraints is 
adopted by Congress and implemented by active executive branch administra- 
tion, the confirming committees might be willing to place greater reliance on the 
statutory rules and procedures. One clear example is the procedure for dis- 
qnaliflcatlcn recognized by the proposed act where a Government official holds 
a particular economic interest in a private entity. 
Recommendation IS 

The Congress should initiate a thorough study of the conflict-of-interest prob- 
lems of Members of Congress and employees of the legislative branch of the 
Federal Government. 

Primarily because of their r'epresentative function. Members of Congress and 
legislative branch employees are, in matters of c<mflict-of-interests, in a sig- 
nificantly different position from that of executive branch employees. As such, 
Congress must be considered separately. 

A fresh examination of these problems by Congress, or by a study initiated by 
Congress, is needed. However, we are of the strong opinion that such a study 
should in no way deter immediate action with respect to the executive branch 
along the lines of the proposed act. 



466 FEDERAL   CONFLICT  OF   INTEREST  LEGISLATION 

•Conclusion 
The program we have advanced will not solve the problem of conflict of Interests 

In Federal employment. Like most real problems, this is one we must live with 
permaueutly, strive to mitigate, and adjust to. The program proposed, how- 
ever, will do several things. 

It meets the flaws of the present pattern of conflict-of-interest restraints— 
obsolescence, weakness of administration and faulty drafting. It would greatly 
strengthen the main policy of the conflict-of-interest statutes—preservation of 
the inteftrity of Government. It would provide for an Integrated and compre- 
hensible system of standards and sanctions, together with an effective machinery 
for administering that system. It is grounded upon a realistic conception of 
the problem of conflicting interest as It appears in the modern setting of Ameri- 
can government and society. It would, wo are convinced, make a significant 
contribution toward intelligent stafling of the Federal Government for world 
leadership. 

(The document referred to at p. 420 follows:) 

APPENDIX A 

SuMM.vRT ' OP PROPOSED EXECUTIVE CONFIJCT OP INTEREST ACT 

(Section references are to sections of the proposed Executive Gonfliot of Interest 
Act, H.R. 10575) 

Section 1. Preamble 
This will explain to yon the policy and purposes of the act 

Section 2. Definitions 
(a) You are covered by the act if you are an employee of the executive branch 

of the U.S. Government. 
(1) The "independent agencies" are within the executive branch. 
(2) If you are an employee of a Government corporation, you may be covered 

by the act.    Check the statute and regulations. 
(6) You are classified as an "intermittent Government employee" if yon 

worked on not more than 52 working days out of the last 365 days. The Presi- 
dent may increase tliis to 130 working days in special cases. 

(c)  Otherwise, you are a "regular Government employee." 
id) "Government action" is defined broadly so as to include practically any- 

thing the e.xecutive branch decides or does. 
(e) "Transaction involving the Government" means any proceeding or par- 

ticular matter which you have reason to believe is or will be the subject of 
Government action; or in or to which the Government is a party; or in which 
the Government has a direct and substantial proprietary Interest 

(/) "Responsibility," in connection with a transaction involving the Gov- 
ernment means the "dire<-t administrative or operating authority, whether 
Intermediate or final, and either exercisable alone or with others, and either 
personally or through subordinates, effectively to approve, disapprove or other- 
wise direct Government action in resi)ect of such transaction." In general, an 
adviser or consultant would not have "responsibility." 

(ff) "Person" includes a comjiany, firm or nonprofit institution, as well as an 
individual. 

NOTE.—Unless otherwise indicated, the rules stated below apply to both reg- 
ular and Intermittent employees. 
Section S. Acts affectini; a personal economic intercut 

As a Government employee, you must disqualify yourself from participating 
In or advising with respect to transactions involving the Government In which 
any of the following has a .substantial economic Interest: you; your spouse or 
child; any company, firm or institution in which you have a substantial eco- 
nomic interest, or of which you are an ofliicer, director or employee, or with 
which you have arrangements to work in the future; and any person who is a 
I)arty to a <'ontni<t with you, or holds your note or similar obligation, and who 

> Tbld Is a Bummar.v only and does not contain the actnal Ktatutory language. 
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Is thereby In a position to affect directly and substantially your economic in- 
terests. 

(0) Check the regulations for further guidance as to what may constitute a 
"substantial economic interest." 

(b) Of course, if the transaction involving the Government is something which 
affects everybody, or a significant economic or other segment of the general pub- 
lic, you do not have to disqualify yourself. (For example, an employee of the 
Treasury Department may work on a tax reduction program even though it 
benefits himself as well as others.) 

Section i. Assisting in transactions involving the Oovemmcnt 
(a)  Regular Government employees: 
(1) Except as it may be a part of your official duties, you may not assist 

others for compensation in connection witli transactions involving the Govern- 
ment. (For exam|)le, an FCC ecisnomist may not help write a brief for i)ay for 
an airline in a route ease before the CAH.) 

(2) In three situations you may not assist others whether or not for compen- 
sation— 

(i) where you participated in the transaction personally and substan- 
tially as a Government employee; 

(ii)  where the particular transaction involving the Government is under 
your official responsibility or has been within the last 2 years; and 

(ill) where you would be representing another person as his agent or 
attorney. 

(6) Intermittent Government employees: You are subject only to the rules 
stated in (a) (2) (i) and (a) (2) (ii) above. 

(c) In general (whether you are a regular or intermittent employee), if you 
have partners in an "outside" business, they may not render assistance to others 
in connection with a transaction involving the Government, in which you partici- 
pated jwrsonally and substantally as a Government employee, or which is under 
your official resposibility or has been within the last 2 years. 

{(l) Certain limited and necessary exceptions concerning, for example, as.sist- 
ance to your personal family, are provided in the law, subject to safeguards. For 
these you must refer to the statute and regxilations. 

Section 5. Compensation for regular Government employees from non-Oovem- 
ment sources 

(This section applies to regular Government employees only. It does not 
apply to "w.o.c'e."; i.e., persons appointed as Government employees without 
comi)ensation.) 

(a) In general, subject to the balance of the section, you may not have your 
Government pay supplemented from any other source for or in consideration of 
your regular Government work. 

(&) Furthermore, you may not be paid for personal services rendered to 
others except for bona fide work outside Government hours—work not prohibited 
by law or by the regulations of your agency. 

(1) You may not work for persons who do business with or are regulated by 
your agency, unless the he;id of the agency specifically approves in writing. 

(c) In general, you may continue as a member of a bona fide pension plan, 
group life, health or accident insurance plan or other employee welfare or bene- 
fit plan muiutnined by your former employer. 

(1) However, you may benefit from employer contributions made to any such 
plan while you are in Government service only in the case of qualified pension 
and group life, health or accident insurance plans, and even then, only for a 
period of Govenunent service not exceeding 5 years. After 5 years you may re- 
main a member of the plan but not receive the benefit of employer contributions. 

Section 6. Gifts 
(a) You umy not receive a thing of economic value as a gift, gratuity or favor 

from anyone who you have reason to believe "would not give the gift^ gratuity 
or favor but for [your]  • * • office or position within the Government" 

(h) If you are a regular Government employee, you may not rec-eive a gift, 
gratuity or favor from anyone who does business with your agency or is regu- 
late<l by it. 

(c) Certain exceptions are provided in regulations (such as certain business 
luncheons).   Check the regulations carefully. 
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Section 7. Abuse of office 
You must not. In your relationships witli anyone who does business with your 

ajrency or is regulated by it, use the power or authority of your office or position 
within the Government in a manner Intended to induce or coerce him to provide 
you with anything of economic value, directly or Indirectly. 
Section 8. Postemployment 

(a) After you leave Government, you may not assist others, whether or not for 
coiiipeniaation, in connection with— 

(1) transactions involving the Government in which you participated 
personally and substantially during your Government employment (a per- 
manent bar). 

(2) transactions involving the Government which were under your official 
re.siwnslblUty at any time within a periixl of 2 years pre<-eding such assist- 
ance (a bar which can never last longer than 2 years following your Gov- 
ernment employment). 

(6) You many not, after you leave Government, share in compensation re- 
ceiveid by another ixjrson for services which you are prohibited from rendering. 
Also, special rules are applicable to your partners, as to which you should check 
the statute. 

(c) Check the regulations for special postemployment rules applicable to yoiir 
agency. 

(d) It you are a former military officer, special regulations may apply to you 
in connection with assisting in the sale of anything, including services, to cer- 
tain units of the Department of Defense.   Check the regulations carefully. 

•Section 0. Illegal payments 
In general, a person who is not a Government employee may not make any 

payment or tran.><fer of money or thing of economic value to a Government em- 
ployee where the receipt thereof would be illegal under sections 4, 5, 6 or 8. 
Section 10. Regulations 

The President, and your own agency head, will have issued other regulations 
on conQicts of interest. You should check with your personnel officer for informa- 
tion as to these regulations. 
Section 11. Preventive measures 

(a) There may be regulations of your agency requiring periodic statements or 
reports designe<l to help prevent conflict-of-interest situations. Check the regu- 
lations on this point. 
Section 12. Remedies; cirll penalties; procedure 

(o) Any violation of the act or of applicable regulations may result in your 
dismissal, suspension, or other appropriate di.sciplinary action. 

(6) The procedures for any such action correspond to those applicable to 
disciplinary action for employee misconduct generally. 

(c) Violations of the postemployment rules may result in your being barred 
from— 

(1) ajjpearances before your former agency; 
(2) the conduct of business with your fonner agency. 

For this purpose, hearings would be held in accordance with the provisions 
•of the Administrative Procedure Act, 

(d) In addition to these penalties, you would be subject to a civil action to 
recover triple the amount of any economic advantage you might gain through a 
violation of the act or regulations. 

(e) Anyone who violates the act or regulations is also subject to a civil 
I)enalty of not more than $5,000. 

TITLE II. CKIMINAL PENALTIES 

Section 21.   Acts in violation of Executive Conflict of Interest Act 
Any person who purposely or knowingly violates the act or regulations may be 

fined not more than $10,000 or imprisoned for not more than 1 year, or both. 

(The document referred to at p. ;>86 follows:) 
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THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, 
NEW iOBK, March H, 1060. 

SPECIAL COMMITTEE ON THE FEDERAL CONFLICT OF INTEREST LAWS—PROPOSED 
EXECUTIVE CONFUCT OF INTEREST ACT, H.R. 10575, 86TH COKORESS, 2D SESSION 

TECHNICAL COMMENTARY 

(Page references herein refer to H.R. 10575 as introduced on February 22, 1960) 

Structure of the proposed act 
The basic approach of the Act is to consolidate the existing law on conflicts 

of interest for Federal Executive Branch employees into a single unified Act, 
with a common set of definitions and a consistent approach and to repeal 
archaic provisions. 

The heart of the Act Is Title I, in which the preamble, the definitions, the six 
basic statutory restraints, the projKised administrative structure and the civil 
remedies are set forth. Title II establishes the criminal penalties by creating 
a new chapter to Title 18 of the United States Code. Title III amends and 
repeals various laws relating to conflicts of interest presently applicable to 
Executive Branch employees. Title IV sets forth the short title and effective 
date of the proposed Act 

TITLE I 

§1. Preamble; declaration of policy and purpose (p. 2) 
The preamble emphasizes two objectives: (a) protecting Government integrity 

and promoting confidence In Government; and (b) facilitating the recruitment 
and retention of the personnel needed by Government. The preamble states 
that It is the "policy and purpose of this Act to promote and balance" these dual 
objectives. This emphasis on balancing of objectives reflects the basic theme 
of the Report of the Si)ecial Committee on the Federal Conflict of Interest Laws 
of The Association of the Bar of the City of New York (hereinafter referred 
to as the "Special Committee"). 

Existing statutes in the field of conflict of interests give no express rceog^ition 
to the need for this balancing of pollciea. 

8 2. Definitions (p. 4) 
Section 2 sets forth definitions of the ba-sic terms used throughout the Act 

Existing scattered conflict of interest statutes make no effort at consistent usage. 
The definitious are discussed below in order, and their sigrnificance pointed out 

(a) "Agency" (p. 4, lino 12) : 
The definition of "agency" is an adaptation of the definition found in H.R. 

8748, 8Cth Congress, 1st Session, introduced by Congressman Celler on August 20, 
1969. The definition is an important link in marking out the scope of applica- 
tion of the Act. and In other respects.    It Includes: 

(1) The Executive Ofiiee of the President, which con.slsts of the White 
House Office, the Bureau of the Budget the Council of Economic Advisers, 
National Security Coiuicil, Oi)eratlons Coordinating Board, Central Intelli- 
gence Agency, National Aeronautics and Space Council, Office of Civil and 
Defense Mobilization, President's Advisory Committee on Government 
Organization ; 

(2) The ten Executive Departments; 
Ci) Eafh "independent establi.shment" within the Executive Branch (this 

is in itself a defined term which includes the independent agencies and 
miscellaneous Government couiiiiisslon and committees) ; and 

(4)  Each  "Government corporation."    Government  corporation" is de- 
fined to include, first every corporation that is defined as a "wholly owned 
Government corporation" in the Government Corporations Control Act of 
194fi.    Sec-tion 2(a) of the Government ConK>ratlons Control Act 31 U.S.C. 
S 846, si)ecificall.v enumerates these corporations. 

The term "Government corporation" also includes other corporations desig- 
nated by the President as a "Government corporation" for purposes of the Execu- 
tive Conflict of Interest Act.    The President's designation must be in the form 
of a regulation issued pursuant to section 10 of the Act.    The President could, 
under this authorization, designate as a "Government corpwration" one that is 
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within the classiflcatlon of "mixed ownersliip Government corjHirations" under 
sectiDU 201 of the Govemnieut Corporations Control Act of lM(i. (31 U.S.C. 
§K.-.(i). 

Thus, the definition of "Government corporation" has flexibility in two re- 
spects: 

(A) Tlio Congress may from time to time add to the iist of enumerated 
"wholly owned Government corporations" under the Government Coriiora- 
tions Control Act of 194(5; and 

(B) The President may desifrnate additional corporations by regulation. 
(h)  "Agency head" and "head of an agency" (p. o, line 13) : 
The first, sentence of the definition neefis no amplification. 
llie second sentence authorizes the Secretary of Defense to delegate "such 

of liis responsibiiitles as an agenc.v head as he may deem appropriate" to the 
service SeereUiries. In all probablity the Secretary of Defense would want to 
make such a delegation, particularly since each of the tliree niiiitary services 
now has its own conflict of interest regulations promulgated by its own Secre- 
tary. 

(c)  "Assist" (p. 5. line 20) : 
The term "assist" Is a key terra in section 4 (assisting In transactions in- 

volving the Government) and in .section 8 (posteniploymeut). The concept has 
anfeceflent.s in several of the basic statutes presently in effect. These existing 
statute's, and tlie pertinent language in each, are as follows: 

18 li.S.C. se<-. 2S1; "» • • jiny services rendered or to be rendered, either by 
himself or another, in relation to any prweeding, * • •." 

18 U.S.C. sec. 2Ki :••••» nets as an agent or attorney for prosecuting any 
claims against the I'nited States or aids or assi.sts in the prosecution or support 
of any such claim • • *." 

rt U.S.C. sec. 09: "• * * act as counsel, attorney, or agent for prosecuting 
any claim against the T'liited States • • • nor In any manner, nor by any 
means, to aid in the prosecution of any such claim • * *." 

18 U.S.C. se<'. 2S4: "prosecutes or acts as counsel, attorney or agent for 
prosecuting, any claims * * *." 

TIie.se critical provisions in existing conflict-of-interest laws have cnuse<l much 
difficulty in tlieir vagtieness. The defluition in the Act meets a variety of 
points not answered at all by the.se provisions. 

The definition of "assist" in the Act is more iuciusive than any of the fore- 
going, in that it ini-Iudes: "to act, or offer or agree to act, in such a way as to 
help, aid, advise, furnish information to, or otherwise provide assistance 
to • • •." 

The langiwge "olTer or ngre<» to act" makes the actual rendering of s^^rvices 
irrelevant, so long as the Government employee or former Government employee 
indicates, by offer or agreement, his willingness to iwrform the services. In 
this respect the definition i)recludes a holding such as that contained in Vnilcrf 
fttatrx V. Rcixlrn, .S.'i F. Supp. 102 (D.N..T. 1940) holding that section 281 was not 
violate<l where the puriwrted services were not actually i>erfornied by the officer 
who re<'eive<l comiietisation for tliem. 

It should be note<l that assistance may take the form merely of furnishing in- 
formation to another i)erson. The information neixl not be confidential in any 
sense, or even have been acquired in the cour.se of Government employment. 
In this respect, the concept of "assist" goes beyond the various limited regula- 
tions and the specific stjot statutes prohibiting sale of certain kinds of Govern- 
ment-ac(piire<I information. To constitute a violation of either section 4 or 8, 
however, the employee or former employee must assist in a "transaction In- 
volving the Government." as defined. 

It may be note<l that the languige "acts as counsel, attorney, or agent." which 
appears in 18 U.S.C. sec. 284 (and a variant of it in 3 U.S.C. sec. 99) does not 
aooear expressly in the definition of "assist." Such language is unne<"es.sary, 
since serving as counsel, attorney, or agent for another i>erKon would clearly be 
encoinpassefl by the words "help. aid. advise." See. however, the special rule 
of section 4(b) where regular employees are forbidden to assist by representing 
another ns his agent or attorney even where no comp<>nsation is involved. 

Other imix>rtant features of the definition of "assist" are the requirements 
that the emiiloyee know tliat the action is of assistance to the other iiersnn and 
that he intends to assist the other person. Tliu.s, for example, if a Govern- 
ment emnloyee publishes an article which in fact t<rovi(Ies another i)erson with 
valualile assistance in furthering a i)roceeding he has i>ending in a Government 
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agency, but the Goverunient employee Uad BO kaowledj^e of such person and no, 
iDteut so to assist hlui, the detinition of "assist" would not be met. 

On this tjuestion of the state of mind of the Government employee, the defini- 
tion of ''transaction involving the Government" in sections 4 and 8 is also perti- 
nent. As will appear, that term requires belief, or reasonable ground for belief, 
that the particular transaction does or will involve the Government. 

(d) "Compensation" (p. 6, line 1) : 
The term "compensation" api)ears in several places in tlie Act, particularly 

in— 
Section 4: as a key element in the broad prohibition of section 4(b) (2) ; 

and 
Section 5: throughout the section. 

This definition incorporates another defined term "thing of economic value" 
(see section 2, subsection (m)). 

The definition of "comiiensation" is confled to payments and other transfers 
made "for, or in consideration of, personal services to any jierson or to the 
United States." Thus the term does not include a payment or other transfer 
made bona fide either as a gift or as the purchase price of property sold. But a 
loan of money or goods in consideration of personal services may constitute 
compensation. 

Similar terms, but undefined, appear in 18 U.S.C. §§281, 1»14, and 21(5, and 
have, on occasion, raised questions of interpretation. See especially the discus- 
sion of section 5 infra. 

(e) "Government action" (p. 6, line 0) 
The definition of "Government action" expresses a new concept. Existing 

statutes, with the exception of 18 U.S.C. sec. 281, are narrowly limited to par- 
ticular kinds of Government matters, particularly claims and contracts. The 
definition of "Government action," however, taken together with the term "trans- 
action Involving the Government," extends the coverage of the conflict of interest 
provisions well beyond the existing structure of restraints and adds greatly to 
the scope of their protection. No present conflict of interest statute contains a 
similar concept. 

The second paragraph of the definition merely enumerates certain specific 
manifestations of the Items in the first paragraph. The two paragraphs of the 
definition thus overlap, since it is hard to conceive of a "grant, payment, award, 
license, contract," etc. (paragraph (2)) which is not also a "decision" (para- 
graph (1)). 

(f) "Government employee" (p. 6, line 15) : 
(1) General.—This definition, like that of "agency", is an adaptation of a 

similar term found in H.R. 8748, 86th Congress, 1st Session, introduced by Con- 
gressman Cellar. In order to be within the definition of "Government employee," 
one must meet all three of the tests prescribed by paragraphs (1), (2) and (3) 
of the definition. 

The term "Executive act" used in paragraph (2) is not intended to be limited 
to Executive Orders, but encompasses other types of ofiicial and duly authorized 
action by the Executive Branch. 

The term "authority" used in paragraph (3) is broad enough to cover con- 
sultants and experts who might not be acting under the "supervision" of an- 
other official in the normal sense of the term "supervision". 

The reason for the fairly elaborate definition of "Government employee" lies 
In the desire to achieve a much greater certainty than presently exists as to who 
is subject to the restraints of the conflict of interest laws. Tlie definition in 
the Act clearly excludes, for example, the man who is informally telephoned by 
a Government oflicial for consultation, or may even come to the oflice of the 
Government oflicial and confer with him for a few hours or a day. On the other 
hand, the definition clearly includes any consultant who obtains consulting pay 
or reimbursement for travel and/or a per diem expense allowance, pursuant to 
a "WAE" (wlien actually employed) designation. Any such designation would 
constitute a sufficient appointment to meet the test of jwragraph (1). While 
it is conceivable that the requirement of an "appointment" may i)ermit some in- 
formal consultiints to escape application of the conflict of interest laws, the same 
is true to<lay. and is inevitable. It would be impossible to try to draw lines, 
for example, between (1) an experienced friend whose views are sought during 
a social evening, (2) a Bernard Baruch on a park bemrh, to whom a Cabinet 
Secretary goes for advice, (3) a Washington lawyer called over to a Department 
lunch with a Cabinet Secrettiry to discuss a problem, and (4) the representative 
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of a civic organization who spends two days participating In a small depart- 
mental conference or "seminar". Which is an "employee", assuming none of 
them has received an "appointment" of any sort? The only difference between 
the third and fourth cases is thut in the fourth a written Invitation may have 
been issued, and the time spent at the department may have been a little lonfjer. 

An alternative approach to the deOnitlon of "Government employee" which 
was considered and rejected, is to enumerate criteria analogous to the common 
law tests of employee vs. indei>endent contractor, such as whether or not a 
place to work is jtrovided for the individual. But these criteria are ditiicult to 
apply, the weighting of criteria ix>iuting to opiK>site conclusions is difficult, 
unformity could not be expected and the approach proves Impractical. 

(2) Jielationshit) to '•ngcncfi"I cdclufi'umjt.-—Since the Act is intended to apply 
only to employees of the Executive Branch, and since the three tests for a 
Government employee would sweep in legislative and judicial branch employees, 
an exclusion for "officers and employees in the legislative and judicial branches 
of the United Strifes" is set forth in the .second part of the definition. Similar 
reasoning calls for the express exclusion of employees of the District of Colum- 
bia and of corporations other than Government corporations, as defined. In 
other words, the basic Intent Is that only employees of an "agency" be included 
within the defintion of "Government employee." 

CA) Ifc/iervisti).—Under present law. a reservist of the Armed Forces Is not 
considered an "employee" when on active duty for training (5 U.S.C. sec. 30r 
(d)). Under the detiniticm in the A<-t. the reservist who is not on active duty 
is similarly exclude<l from the categorj' of "emi)loyee." But the Act does not 
contain an exclusion for reservists on active dut.v. so they are "employees" for 
purposes of tlie Act. As will be seen in later discussion, however, reservists on 
active duty for training only are clnssifie<l as "intermittent Government em- 
ployees." See also the corresponding te<linicul amendment at section 3."> of the 
Act conforming 5 U.S.C. se<-. 30r(d) to this approach. The more carefully re- 
Hnetl restrictions of the .\ct distingnisliing between intermitUMit and regular 
emt>loyees make it no longer necessary to undergo the risks of a blanket exemp- 
tion for reservists on active duty for training. 

(4) Hctirvd iicrmnnc}.—In Morqrnthau v. Harrrtt, 108 F. 2d 4K1 (D.C. Cir. 
193!)), rrrt. drnU'il .W) U.S. 672 (i«3it) it was held that a retiretl Army officer 
was an "officer" for purposes of IS U.S.C. se<'tion 2N1. Subsequent amendments 
to sections 2S1 and 283 expressly exempt retired officers but contain indejiendent 
provisions restricting sales to and prosecution of claims against the Government 
by retired officers. The other conflict of Interest statutes presumably cover 
retired officers. 

Under the Act, however, the next to last paragraph of the definition of "em- 
ployee" excludes retire<l jiersons, including military personnel, who merely re- 
ceive Government i)ensions or similar payments, not for current services. In 
respe<t of retired military officers, this provision has the effect of overruling the 
Morijcnthan case. The retired officer or employee, of course. Is still a "former 
employee" under the Act and subject to all i-estraints applicable to persons in 
that class. See scntion 8. And the ret.ire<l militnr.v oflicer is also subject to 
whatever si)ecial rules are set by the President pur.suant to section 8(e). See 
the discussion at pages 59 through 64 of Chapter X of the Report of the Special 
Committee. 

(;">) "Intermittent" or "regular".—The definition expre-ssly provides that every 
Government emiJioyee will be deemed "intermittent" or "regular," as determine<l 
under the definitions of sub.sections (g) and (j) of section 2. 

(g)  "Intermittent Government employee" (p. 7. line 22) : 
The concept of an "intermittent" or part-time employee represents an inno- 

vation for puriK>ses of conflict of interest statutes. On the other hand. It is not 
unknown to fe<leral personnel administi-ation (see, e.g., 30 Decs. Comp. Gen. .351 
(1056)). and so many statutory exemptions and special provisions now appear 
with resi)e<;'t to advisor.v boards and consultants it is apparent that Congress 
has recognized the necessity of treating them differently from regular, full-time 
employees. The necessity is real: for it is obvious that by his very nature 
an intermittent employee will have outside economic interests on which he is 
primarily dependent. In many cases, these economic interests (prinmrlly, hi.s 
private employment) provide the intermittent employee with the very expertise 
that makes Government seek his advice. 

The sections of the Act that in some degree differentiate in treatment between 
the intermittent employee and regular employee are: 
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Section 4 (assisting in transactions Involving the Government) ; 
Section 5 (compensation for regular Government employees from non-Govern- 

ment sources); 
Section C (gifts). 
In general, an intermittent Government emj)loyee is one who has performed 

services as such on not more than 32 worliing days in the preceding 3()5 days. 
The rationale of a 52-day test is that it permits the intermittent employee one 
day of Government service per week each year and also 52 days hap^Kjns to be; 
exactly 20%, of the 200 days adopted by the Civil Service Couimission for cer- 
tain purposes as the basic working year. Fifty-two days is a minimum figure 
in the view of the Si>ecial Committee. 

(1) Application of the "time test".—Under the Act, working days do not in- 
clude Saturdays, Sundays and holidays, in conformity with present practice- 
of the Civil Service Commission in computing the number of days a "temporary" 
employee has worked.    See 30 Decs. Comp. Gen. 351 (1950). 

The date for counting up the 3(>.">-day year is the date as of which it is im- 
portant to know whether an employee is intermittent or regular. If, for ex- 
ample, a part-time Government con.sultant wants to know on Jlay 15 whether 
on that date he is an intermittent rather than a regular employee he counts, 
backward 305 days from May 15 and ascertains whether, during that period, 
he has worked on more than 52 working days. 

Work performed on any part of a working day would be treated as work for 
the full day. It would make no difference whether or not the work is per- 
formed on Government premises. 

(2) The Presidential power as to intermittent employees.—The proposed Act 
provides some flexibility in the "time test" by iMjrmitting the President to in- 
crease from 52 days to not more than 130 days the number of working days, 
within a year on which a i>articular Government employee may jierform 
.•services while still being cla.'wified as an intermittent employee for purposes of 
the Act. The 130-diiy figure represents one-half of the working year adoi)tetl by 
the Civil Service Commission, and is al.so the same figure ased by the Civil 
Service Commission in distiugtiishing between intermittent and other employees. 
In order to grant this additional time to a part-time employee to c<mtinue to 
serve the Government under the less stringent rules ai)plii-able to intermittent 
employees, the President must make a siH'cific deterniiuatiou that the "national 
interest reijnires the retention of such employee's .services during a further 
specified ixjriod." This determination and a statement of the i)ertinent facts 
must be publi.shed in tlie Federal Regi.ster. 

While the element of flexibility descril)e<l al)ove would probably be used 
rarely, it seems essential. Tliere are numerous instani-es of spo<;iaI studies 
which last for six months or even more, and even a.ssignments to represent the 
United States at important international conferences frequently run well over 
.52 working da.vs. The comi)lete severance of a private employment relation- 
ship, or the dis.solution of a iiartnersliip. be<'nu.se of undertaking a relatively 
short-term assignment such as these, will probably he uiinwes-sary in Oiy/o of 
the cases to protect the Government from conflicts of interest risks. 

(3) Reservists on training duti/.—As has been noted, the Act would bring 
within the scope of the conflict of interest rules all Reserves of the Armed 
Forces on active duty solely for training (a change in present law). But it is 
essential that they have the status of "intermittent employees" under the Act. 
and the Act so provides. While most Reserves will not exceed 52 days of 
training in a year, a one-day-per-week trainee w'ho takes two full additional 
weeks of training each year would excee<l 52 days and therefore siiecial pro- 
vision is made for such reserves on training duty to retain their intermittent 
status past the .52-day limit. 

(4) Full-time employees in the first 52 days of their service.—There is no 
reason to classify as an "intermittent employee" a new regular, full-time em- 
Iiloyee who has simply not yet servetl 52 days in his job. Subsection (3) of the 
definition of "inteniiittent employee" prevents such a cla.ssiflcatitm. The criti- 
cal elements are (A) the nature of the jmsition, and (B) the intent evidence<l 
by the appointment, i.e., whether it was for a temporary a.ssignment of less 
than l.SO working days in the year. 

If the intent evidenced by the original appoinment was for less than 130 work- 
ing days of service, the employee would become a regular Government employe*, 
if he worked over 52 days without Presidential extension of his intermittent 
.status. 
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(5) CessntiOH of xtatiis.—Xn intermittent employee is subject to the conflict 
rules on days on which he performs services as well as ilays on which he does 
not [MTforni servic«>s for the Government. 

An intermittent (Jovernment employee may t>ecome a reRular Government 
«mploye<' by working on more than 52 workinp: days in the precedinft SBTi calen- 
dar days. lie may also resiKii, retire or be dismissed; or his appointment ma; 
be (and often is) for n sixH'ifie<l peri<xl of days, after which It runs out and he 
automatically i-esiscs to be an employee. 

A special and probably very rare situation must also be considered: that of 
the consultant who is apixjinted to serve when and as nee<led for an unspecified 
period. He may be called, let us .say, to serve on January 2, 19ti0. but is not 
called aKain. I'nder the rules of the definition, he is an intermittent employee 
all durinE 1S><10 and on January 1 and 2 of liMil. However, under the rule of 
paragraph (ili) a nee<le<l cut-off is provided. When .SCir) calendar days has 
elapsed since the last working da.v on which he performeil services as an inter- 
mittent Government employee, he ceases to l)e a Government employee of any 
kind (unless his orisinal appointment was expressly for a longer jKriod). 

It .should be noted that an intermittent employee "in the special sitiiation just 
described can always end his state of suspended animation by submitting a 
reslgnatifm. And in the one ca.se where the pn>ix)sed Act contains a provision 
that is geared to time elapsed since the termination of employment (.sectitm 
8(c)). the Act also contains a .special provision in section 8(d) that prevents 
the "unused" consultant from being penalized for not having been told by the 
Government that his services were no longer needed. Thus, the fact that the 
technical termination of his emplo.vment for conflicts purposes may not come 
until a year after he last perfomieid services for the Government will not put 
the "unuse<l" consultant in a worse position, for purposes of applying the post- 
emplo.vment rule of section 8(c). than that of the consultant who resigns Im- 
medlatel.v after the last day of his services, 

(h)  "Participate" (p. 9, line 24) : 
The term "participate" is used with reference to Government employees acting 

(or purporting to act) in matters for the Government. It has es.sentially two 
functions, neither of which is adequately performed by the vague provisions of 
existing law. 

(1) In set-tion 3 of the Act, the concept is used in a prohibitory sense, pre- 
scribing what a Government employee may not do with respect to a transaction 
Involving the Government in which he has a personal economic interest; and 

(2) In sections 4 and 8 it is used to express that degree of association with a 
transaction involving the Government that will invoke the rules prohibiting the 
partcipating employee from assisting private persons in furthering that par- 
ticular tninsaction involving the Government. 

The definition gives several examples of what may constitiite "participating," 
namely: "approval, disjipproval, recommendation, decision, the rendering of ad- 
vice, investigation or otlierwise." These words are analogous to but broader 
than the words "investigated" or "passed upon" in Canon .S(51 of the Canons of 
Professional Ethics of the American Bar Association. 

Again in an effort to add concreteness of meaning, each of these types of 
participation Is qualified by the words "personally and substantially." tinder 
this qualification, a C.A.B. offlcinl would presumably, for example, not have 
"participated" in a proceeding for a route certificate if his sole relationship to 
the case was to aflix his signature to a list of assignments of hearing examiners, 
one of which wan for the proceeding in question. On the other hand, if the 
same C.\.H. ofticinl affixed his initiiils to the decision of the hearing oxaniiner 
in a manner c-onnoting substantive approval or disapproval, or made a recom- 
mendation to the Bo.ird concerning the case, he would have participated "i>er- 
sonally and substantially" even if he in fact had done no more than glance at 
the final sentence of the decision. In other words, the qualifying phra.se "per- 
sonally and subst.'intially" is intended to rule out participation by purely min- 
isterial or procedural acts, but not to cre-ate a loophole fur the lazy executive 
in the chain of command who may have not bothered to dig into the substance 
of the case. 

* "• • • A lawver, having once hold pnblio otflcp. or hnvlnfr boen In the pnbllc employ, 
should not after his retirement aeoept emplo.vment In connection with any matter which 
he has investli;ated or passed upon while In such offlee or employ." 
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Drawing the line for the "personally and substantially" test will not always 
be easy ; but it is a vast improvement over existing ambiguity, is a familiar legal 
distinction, and is vitally important for sensible administration of conflict of 
interest principles. 

(I) "Person" (page 10, line 6) : 
Tlie definition of "person" requires no special comment other than to note 

that neither the United States nor an "agency" Is a "person" within the defini- 
tion. Other political entities, including foreign countries, states of the United 
States, and municipalities are "person.s." 

(j) "Regular Government employee" (p. 10, line 16) : 
The definition here is a simple one, in that it includes all Government em- 

ployees not classified as intermittent Government employees under subsection 
(g). 

The second sentence of the definition establishes criteria for the date of ter- 
mination of any particular term of employment. For a related technical point, 
see i>age 23, line 24 of the Act. Presidential regulations issued under section 
10 should amplify these criteria to provide guidance as to whether, for example, 
a period of terminal leave would be treated as a part of the term of employment 
for purposes of the Act. 

(k) "Re.sponsibility" (p. 10, line 23) : 
This term, along with "participate," constitutes a key test for the invocation 

of certain rules under sections 4 and 8 prohibiting a present or former Govern- 
ment employee from assisting private persons in furthering a particular transac- 
tion involving the Government. 

"Responsibility" is designed to express "chain of command" operational author- 
ity. For example, with respect to a decision made by a field representative of 
the Bureau of Public .\sslstance in the Department of Health, Education, and 
Welfare, at least the following would have "responsibility": 

(1) The Director of the Bureau of Public Assistance; 
(2) TheCommis.sloner of Social Security; and 
(3) The Secretary of Heiilth, Kducation, and Welfare. 
The field representative himself, not only was "responsible," but "participated" 

and is therefore subject to more stringent rules. 
Others might have "responsibility," depending on the circumstances, such as 

the Regional Director of the Department in the region in which the decision 
was made, and one or more of the sub-Cabinet officers of the Department or the 
Director of Administration. 

Personal aides and assistants to officials having "resjx>nsibility" would not 
have responsibility solely by virtue of their positions. But they might acquire 
responsibility by delegation, and also could at any time shift Into the category 
of persons who "particiiwte" if the particular tran.sactlon reached their desks 
within the Department. 

The fact that an official's decision is subject to approval, disapproval or modi- 
fication by higher authority does not negate his "responsibility." Otherwise the 
only "responsible" official would be the agency head. The word "tntermediate" 
In line 2.5 on page 10 Is Intended to connote this point. 

The fact that a higher authority never has any personal contact with a par^ 
ticular tran.saction Involving the Government, and does not even know of its 
existence, does not negate his "responsibility" If he could theoretically exer- 
cise it. A complete delegation of authority to a subordinate does not relieve 
the hieher authority of "responsibility" If he could revoke the delegation of 
authority. 

Where a commission or board has final authority, each member has "re- 
sponsibility." 

On the question of the scope of responsibility, see United States v. Standard 
Oil Co., 130 F. Supp. 34.5 (S.D.N.T., 1955), discussed in the Report of the 
Special Committee at pp. III-29-31. 

(I) "State" (p. 11, line 5) : 
No special comment is needed. 
(m) "Thing of economic value" (p. 11, line 8) : 
This terra is analogous to similar phrases used in various statutes. For 

example, 18 U.S.C. sec. 21C uses the phrase "money or thing of value." 
A loan is expres-sly Included in the concept of "thing of economic vaUie," 

as is a business contract or a job which carries with It a right to compensation. 
In other words, the fact that a loan Is arm's length and bears fuU interest; 

(53286—60 31 
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the fact that a contract is arm's length with full consideration on both sides; 
and the fact that boua flde services are performed in a job: none of these facts 
would remove the loan, contract or Job from the concept of "'thing of economic 
value." 

An option to obtain a thing of economic value is itself a thing of economic 
value. The same is true of a promise or undertaking to deliver or procure 
a thing of economic value. 

For purposes of section 5 of the bill it is important to know the time when a 
thing of e<'onomic value is received. Accordingly, the definition lt.s«>lf estab- 
lishes rules as to time of receipt in the case of an option or promise. In the 
case of an option, the time of its receipt is de<-lared to l>e "the time the right 
to the option becomes fixed." Thus, an option to acquire a share in an oil 
lease in .six months by payment of a stated sum is deemed to IHJ a tliity; of 
economic value received at the time the option terms and rights .-ire fixed. 
.Similarly, an option to acquire stock of a corimration in five blocs of 100 shares 
each over a five-year period, upon payment of the stated purchase price at the 
time of exercise as to each bloc of shares, is a thing of economic value re<'eived 
at the time the option terms and rights of the parties are fixed. See the dls- 
cusion at pp. X^l--43. 

In the case of a promi.w or undertaking, the time of receipt is the time the 
promise or undertaking is made. 

(n) "Transaction involving the Government" (p. 12, line 1) : 
This term is of major importance in the Act and is usetl in numerous places, 

particularly sections 3, 4 and 8. Its definition approximates tlie series of words 
in 18 U.S.G. sec. 281: "any proceeding, contract, claim, controver.sy, charge, 
accusation, arrest, or other matter in which the I'nitetl States is a party or 
directly or indirectly interested." 

It is much broiider in scope than the corresponding stvope provisions of the 
other conflict of interest statutes. See, for example, 18 I'.S.C. sec. 434 ("trans- 
action of business") and /iipalls v. Perkini, .H:i N.M. 2«0. 2<53 Pac. 701 (15)27) 
narrowly construing this already narrow term. 

Section 281 and the Act's definition of "transaction involving the Government" 
are sufflciently similar to ptjrmit close legal comparison between the drafting 
of the two. Some of the difTerences between the IS r.S.(';. .sec. 281 language 
and the definition of "transaction involving the (iovernment" are these: 

(1) The words "controversy, charge, accusation, arrest" In 18 U.S.C. sec. 281 
have been dropped in favor of words more expressive of the nature of most 
modern Federal Government action, i.e., application, submission, request for a 
ruling or other determination." 

(2) The modifying word "particular" has l>pen inserted before the word 
"matter", so as to read "or other parlicular matter." 

(3) Whereas 18 U.S.C. sec. 281 appears to require that the pr<x'ee<ling or 
other particular mater actually he "before" an agency, i.e., already jiending, 
"transaction Involving the Government" could include a proceeding or other 
particular matter at a preflUng stage. 

(4) "Transaction involving the Government" requires, In most situations, a 
belief (or reason to believe) on the part of the individual whose conduct is 
being considered that the proceeding or other particular matter does In fact 
or will In fact Involve the Government. This element of state of mind is a 
necessary addition. Suppose, for example, that a (Jovernmenf employee with 
certain technical skills assists a friend to perfect a machine. The Government 
employee thinks he is only helping his friend to get a cimtract with Corporation 
X. In fact, the friend is in negotiation with the (Jovrrnnient as to a coMtract 
for the purchase of the machine, and the work the (iovernment emj)loyee is 
doing is a critical element in furthering the friend's efforts to obtain the Gov- 
ernment contract. As such, it might well, without the state of mltid clau.se in 
the definition, violate section 4 prohibiting assistance to outsiders In transactions 
involving the Guvornment. 

(5) Tile words "diri-ctly or indirectly intcreste<l", which appear in 18 
U.S.C. sec. 281, have been dropiied. The Federal Government's range of interest 
to<lay is so limitless that the need in the Act is to find a way to circum.^cribe Its 
applicaticm, not to extend itftu-ther. 

The relathmship of "transaction Involving the Government" t/> "Government 
action" is worth noting. The latter is a far broader phrase, serving only to 
express the concept of what Government does. "Transaction involving the (Jov- 
ernmenf, on the other hand, expresses a particular relationship between Gov- 
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ernment and a private person. It seeks to bring Uie non-Governmental party 
Into focus, and to express a concrete relationship between him and the Gov- 
ernment 

See, also, the discussion in Chapter X of the Report of the Special Clommittee, 
pages 14 and 15. 
§ 3. Acts affecting a personal economic interest 

The iMirpose, rationale and main features of section 3 of the Act are dis- 
cussed at paged 15a through 25 of Chapter X of the Report. 

The section should be compared with 18 U.S.C. section 434. See Chapter III, 
pages 1S>-21. 

Subsection (a) states the general prohibition against participation by a 
Government employee "in a transaction involving the Government in the con- 
sequences of which he has a substantial economic interest of which he may 
reasonably be expected to know." 

The test of "reasonably be expected to know" is new, but necessary. It ex- 
culpates the Government official who, for example, is the tieneflciary of a 
trust of securities, who has instructed the trustee not to advise him of the 
specific securities held by the trust, and who in fact is wholly unaware that a 
given security is held by the trust. Another example is the case of an em- 
ployee who is the residuary legatee under the will of a person who has just died. 
The Government employee may well be unaware of (1) the death; (2) the 
terms of the will; or (3) the assets held by the estate. On the other side of the 
line of "reasonably be expected to know" is the case, for example, of an official 
who claims he simply forgot that his portfolio of ten securities included 20% 
of the shares of a major construction company. While his state of mind would 
be relevant in a criminal prosecution, it would not (absent other special facts) 
excuse him from the disqualification requirement of section 3. 

Subse<-tion (b) iist.s a series of persons whose economic interest will be 
treated for di.squalificution i>urposcs as though it were the employee's. There 
are two qualifications to this statement: 

(1) the employee must have "actual knowledge" of the existence of the eco- 
nomic interest; and 

(2) tlie economic interest must be "direct" as well as substantial. While the 
word "dire<'t" cannot be given a precise content, it rules out remote Interest in 
those cases where the Interest is already once removed from the employee 
himself. 

I'.y including the spouse or child In imragraph (1) subsection (b) alms squarely 
at a form of subterfuge not usually covered by statutory or regulatory language. 

Paragraph (2) covers, for example, the ca.se of ownership of shares of a hold- 
ing company that has a major subsidiary in a particular line of business; or 
being a partner in a partnership which has a major interest in a particular 
business. 

Paragraph (3) covers certain situations where there may be difficulty in prov- 
ing a substantial economic interest but where a special relationship gives rise 
to strong jKilicy reasons for invoking the prohibition against participation as a 
Government employee. The most obvious example is that of an employee who is 
the director of a company but who owns only a few of its shares. Paragraph 
(3) would dictate an opi)oslte result from that reached in U.S. v. Chemical 
Foundation. Inc., 272 U.S. 1 (1}>2U>, where a corporate officer was held not within 
the scoi>e of the present section 434, since he was not shown to have a "pecimiary 
interest" in the entity. 

Careful consideration was given to the suggestion, raised by present Depart- 
ment of rommerce regulations, of including in paragraph (.3) any person by 
whom the employee "has been employed within the last two years." This was 
found too broad, however, to adopt as a statutory general rule. There are many 
ca.«es where an individual who has worked in a given industry most of his adult 
life will enter Government service for the latter portion of hLs career. For ex- 
iimi)le, a minitig engineer might well accept a lop jiosition in the Bureau of 
Mines. It seems wholly unrealistic to disqualify him frfmi regulating the last 
company he worked for (and from which he lias severed all connecticms i when 
he must issue regulations for the mining industry as a whole. It nls > seems 
pu.shing matters too far to insist upon a Presidential exemption for such a case. 
Accordingly, the Act relies on regulations to cover any special situations which 
may arise in a particular agency and which demand di.squaliflcation of recent 
employees of private concerns from acting with respect to their former era- 
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ployers. Middle grounds are possible. Presidential regulations might, for ex- 
ample, prescril>e that recent employees expressly "on leave of absence" from 
former employment should be deemed employees of their former employers for 
purix>ses of section 3(b) (3). 

Paragraph (4) covers a most Important situation, that of the employee who 
is negotiating with respect to, or has any arrangement concerning, prospective 
employment. This situation has been covere<l in some of the more complete 
acency regulations. For example, the Department of Commerce prohibits 
official action affecting any private person or organization "with whom he has 
arranged or is negotiating for subsequent employment or business relations." 
(See Section 6 of the Dept. of Commerce Uegulations on Conflicts of Interests.) 
General discussion of the need for prohibitions in this area appears at pages 
64 to m of Chapter X of the Report. 

Parngraph (5) states the principle of economic interest by reason of contrac- 
tual relationship or debt obligation.   See the discussion at page 20 of Chapter X. 

Subsection (c) merely enunciates the requirement of disqunliflcation from 
participation in cases where the prohibitions of sulwections, (a) and (b) are 
applicable. 

Subsection (d) in effect creates two exceptions to the disqualification 
requirement: 

(1) Where the employee's interest derives only from his iiositlon as an 
employee of the Government; and 

(2) Where the employee's interest Is shared by a broad segment of society 
such that it ceases to be personal!ze<l. 

These are discussed at page 19 of Chapter X. While the second of these ex- 
ceptions will present some dififieultles in application, it is an essential concept 
and merely reflects a principle that a court would undoubtedly read into any 
statute drafted to achieve the general purposes of the prejaent 18 U.S.C. sec. 
434 and section 3 of the Act. No one would say that a Treasury ofBclal must 
disqunlify himself from working on a general tax reduction program because 
he will benefit along with millions of other taxpayers. But one might well 
conclude that a Treasury official should disqualify himself from recommending 
retroactive application of a special rule as to tax treatment of stock options 
If he were a member of a relatively narrow class of people who would benefit. 
Subsection (d) (2) is designetl to express this distinction. 

Subsection (e), setting forth the power of Presidential exemption, is dis- 
cussed at pages 23 to 2.5 of Chapter X of the Report. It should be noted that the 
recipient of a Presidential exemption is still suliject to the restraints of the other 
sections of the Act. In tliis connection, see particularly the discussion of section 
4, infra. 

As is noted in the discussion on page 16 of Chapter X of the Report, section 
3 is substantially broader than 18 U.S.C. sec. 434 in the scope of its protection, 
while being more precise in its application. The elements of broadening are 
chiefly these: 

(1) Section 3 is not confined to economic interests in business entities; 
(2) It expressly reaches certain important forms of indirect economic interest; 
(3> It covers any participation I)y a Government employee (such as advising 

tlie Goveniment officials who must make the decision), rather than being cou- 
fine<l to cases whore the employee "acts as an ofi!icer or agent of the United 
States for the transaction of business with" the private party: and 

(4) It covers employees of Government corporations, (cf. United States v. 
Slranff, 254 U.S. 401 (1021)). 
§ 4. As.sisting in tran.saction8 involving the Government (p. 14) 

The purpose, rntionnle and main features of this section of the Act are dis- 
cussed at poges 2(5 through 32 of Chapter X of the Report. 

0>mparative existing provisions are IS U.S.C. sections 281 and 2S3. 
The general rule of sub.set:tion (a), applicable to all employees, is precisely 

the same in scope as section 8. applicable to the T)ost-employment status of for- 
mer Government employees. This precise me.shing reflects the conclusir)n that 
tlie intermittent employee, for purposes of the prohibitions again.st assistance to 
private parties in their Governmental matters, is in substantially the same posi- 
tion as the rei-ent former Government employee. The one exception to this prin- 
ciple, the difference in scope between sections 4(d) and 8(c), is treated in the 
discussion of section 8, infra. 
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It is pertinent to note that section 4 Is similar to a numlier of the exemption 
provisions In present law for advisory boards and consultants in applying a more 
narrowly focused body of restraint upon intermittent employees. For example, 
22 D.S.C. section 1792(a), a provision of the Mutual Security Act, exempts inter- 
mittent employees appointed under that Act from "the provisions of sections 281, 
283, or 284 of Title 18, or of section 99 of Title 5 * * * except insofar as such pro- 
visions of law may prohibit any such individual from receiving compensation 
In respect of any particular matter in which such individual was directly 
involved in the performance of such service." The Mutual Security Act lan- 
guage : "any particular matter in which such individual was directly involved," 
and the language of the proposed Executive Conflict of Interest Act: "in any 
transaction involving the Government In which he has at any time participated," 
are extraordinarily similar in their impact Thus, Congress has already recog- 
nized and responded to the need for a different rule for the intermittent em- 
ployee, in exactly the same manner as the proposed Executive Conflict of 
Interest Act. In a very real sense, the proposed Executive Conflict of Interest 
Act would merely make uniform for all intermittent employees in Government 
the present differentiation in conflict of interest principles already adopted 
under numerous acts of Congress. 

Subsection (b) is in many respects a merger of the present 18 U.S.C. sections 
281 and 283, but is confined to regular Government employees. Paragraph (1) 
adopts substantially the rule of the present 18 U.S.C. sec. 281; services for 
compensation are barred in respect of any matters before any agency. (It should 
be noted that this is a Government-wide prohibition.) Paragraph (2) adopts 
the concept of 18 U.S.C. sec. 283, that compensation is not an essential element 
of the offen.se in some aituations. The situations selected by paragraph (2) 
are those where the Government employee acts in a representative capacitv 
for the private party-—"representing him as his agent or attorney." The 
rationale is, of course, tliat the weight of the factor of appearances is greatly 
Increased where the Government employee "fronts" for the private party in a 
transaction involving the Government. 

Among the "permitted exceptions" of subsection (e), the only one requiring 
si)eclal note here is puragraiih (1)(G). This exception permits an emjrfoyee, 
with special advance approval and certification as to the national interest, to 
assLst a Government contractor or subcontractor in the j)erformance of his 
work for the Government The need for this exception is closely related to the 
need for the Presidential exemption under section 3. A scientist employed by 
a private company and serving on an advisory board under a section 3 ex- 
emption is cleared to advise the Government despite his outside employment— 
but he is still not cleared under section 4. His responsibilities with his com- 
pany may practically compel him to assi.'rt his company in the performance of 
work under a Government contract. And it is undoubtdely in the interests of the 
United States that he should so assist. In such a case the "permitted eiccep- 
tlon" of paragraph (1)(D) of section 4 is needed and available. The protec- 
tions surrounding the granting of an exception under section (1)(D) are suffi- 
cient to guarantee against abuses. 

Altogether, section 4 in some respects broadens the present 18 U.S.C. sec. 281, 
clarifies it in almost all respects, and adapts it to modem Government by ap- 
plying somewhat different rules for the intermittent Government employees. 
§ 5. Compensation for regular Government employees from non-Government 

sources (p. 17, line 10) 
The purposes, rationale and main features of section 5 are discussed at pages 

S3 through 43 of Chapter X of the Report. 
The comparative section in existing law Is 18 U.S.C. sec. 1914, discussed at 

pages 32 through 35 and 43 through 46 of Chapter III of the Report 
Subsection (a) states the non-applicabilit.v of the section to employees serving 

without compensation ("WOC"), in accordance with the terms of their employ- 
ment.   See the discussion at page 40 of Chapter X. 

The first sentence of eul>section (b) states the prohibition against supplementa- 
tion of Government .salary "for or in considreation of personal services rendered 
or to be rendered to or for the United States." In other words, if all the em- 
ployee does it to work for the Government, he may not receive payments from 
others as supplementary compensation. The second sentence raises a presump- 
tion that payments recieved prior to entry into Government service are not "for, 
or in consideration of, personal services rendered or to be rendered to or for the 
United States."   See the discussion at pages 35 to 37 of Chapter X. 
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Up to this point, Section S largely reflects present law. nltliouEh "for, or iu 
considerntion of," is a concept siibstaiitiuUy more precise tlian the "in connec- 
tion with" which appears in the present 18 U.S.C. sec. 1!»14. 

Subsection (c) goes well beyond present law by building a strong protective 
barrier as to payments not for or in consideration of Government services. See 
the discussion at pages 38 and 39 of Chapter X. The four conjunctive tests of 
the legitimacy of particular payments for non-Govermnent services are self- 
explanatory. 

Subsection (d) precludes evasion of the principle.* of subsections (b) and ic) 
through the subterfuge of making present pa.vmenis for services to he rendered 
In the future. The second sentence of subsection (d), however, expressl.v au- 
thorizes contracts for future employment. (Hero n reference V)ack to section 
S(b) (4) is in order. That provision re<juires a Government emplo.vee to dis- 
qualify liimself in a transaction involving the Government whidi affwts a i)er- 
son with whom the Government employee "is negotiating or has any arrangement 
concerning prospective employment.") 

Subsection (e), as in the case of the present IS U.S.C sec. 1014, contains an 
exception for certain i)ayments to Federal employees paid out of state, county 
or municipal treasuries. The provision is nec-essarj' to cover certain established 
categories of jointly paid employees, such as county farm agents. 

Subsection (f) .sets forth the wholly new provisioDf) as to pensions, retirement, 
group life and other employee welfare and benefit plans, and also as to profit- 
sharing and stock bonus plans.    See the discu.ssirm at pages 41-43 of Chapter X. 

The handling of travel and related expenses is expressly left to regulations, 
under subsection (g). 

§6. Gifts (p. 21) 
The i)uri>oses, rationale and main features of this .se<-ti()n are discussed at 

pages 43 and 4,S of Chapter X. The discussion there is incori)orated here. There 
Is no comparative section in existing law. See, for regulations—in the field, 
pages 13-14 of Chapter IV of the Report. 

Subsection (a) states the general prohibition against receipt or .solicitation 
of a gift from au.v jierson who the Government employt>e "lias reason to believe" 
would not give the gift, gratuity, or favor "but for sucli employee's oSice or 
position within the (iovernment." While this is essentially a sid>je<'tlve test, 
this kind of a stiindard is not inappropriate for the diflicult and necessarily per- 
sonal area of gifts. 

The rule of .s\ibsection (a) is applicable to both regular and Intennittent em- 
ployees. An illustration of the application of the section to an intermittent 
employee may be helpful. A labor relations consultjint who also serves on a 
Labor Department advisory board may lawfully receive a gift from a labor union 
client even though the client is regulated in certain respects by the Deiwrtment 
of Labor, provided that the relationships lietwecn donor and donee make it evi- 
dent that the gift is not being made primarily because of the consjjltant's posi- 
tion on the advisory board. If. on the other hand, another union with which 
the consultant has never liad denliugs makes a gift to him. the circumstances 
may suggest that the donor "woiild not give the gift, gratuity, or favor but for 
such emplo.vee's office or position within the Government." 

Subsection (b) i>rest-ribes Hire" reasoiuibly objwtive tests as to when a regular 
Government employee may not rec-eive a gift. As is pointe<l out in the di.scussion 
on page 44 of Chapter X, these tests could not realistii'silly be applic<l to the 
intermittent employe, since the typical consultant or ad\i.ser could not under 
section 0 then receive a gift from the .ssime employer or client by whom he could 
lawfully be paid under se<>tion ^. 

Subse<-tion fc) authorizes exceptions by regulations. The need for such ex- 
ceptions is discus.sed fully at pages 45-4(i of Chapter X. The normal business 
lunchwm, for example, would .seem to be a clear case for an exception, 

i 7. Abuse of office (p. 22, line 13) 
Tlie purpo.ses, rationale and main features of section 7 are discussed at page 

49 of Chapter X.    Little amplication is needed here. 
It is to be notefl that the sjime class of "sensitive" persons listed in the second 

of the gift prohibitions in section 0 are brought by reference into section 7. 
This is the class of persons to whom the power of the particular Government 
enmlo.vee's office is significant. 

Section 7 breaks essentially new ground; no statutes or regulations clearly 
embrace the concept of the sectiop. 
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g 8. Postemployment (p. 23, line 1) 
The purpose, rationale and main features of section 8 are discussed at pages 

50 througli 66 of Chapter X. The discussion there is Incorporated here. The 
comparative provisions in existing law are 18 U.S.C. sec. 284 and 5 U.S.O. sec. 
99. 

Subsection (a) .states the general postemployment rule: (1) a permanent 
bar against assisting in matters in which the former Government employee 
"participated" during his Government employment; and (2) a two-year bar 
against assisting In matters which were under his official "responsibility." 
The parallelism of this subsection to subsection (a) of section 4 has been pointed 
out in the discussion of that section. 

The rule of section 8 is the same for both regular and intermittent employees. 
However, most consultants and experts will not have "responsibility" since they 
are not given line operating authority. Accordingly, their primary concern will 
be with matters in wliich they have "participated." 

It should be Itept in mind that the scope of the postemployment bar can be 
expanded by particular agencies in relation to their special needs. Some of the 
present postemployment regulations are discussed at pages 12 and 13 of Chapter 
IV of the Keport. Regulations such as these would continue under the pro- 
posed Act. 

The present 5 U.S.C. sec. 99 would be repealed outright by section 36(a) of the 
proposed Act. This would be consistent with H.R. 2156 and most other proposals 
in this respect. 

The point of time for measuring the two-year ban on assistance in "responsi- 
bility" transactions is discussed at pages 55 and 56 of Chapter X. 

Subsections (b) and (c) relating to sharing in compensation and the activities 
of partnerships, are discussed at jwiges 56 through 58 of Chapter X. Subsection 
(c)(2) requires a full disclosure of a partner's former participation in a matter 
(more than two years earlier), if the partners handling the case are aware 
of his participation. Furthermore, the permanent per.«;onal bar against assist- 
ance by the partner who did participate is highlighted by the requirement of an 
affidavit by him that he has not in fact "assisted" In the particular transaction. 
When the broail scope of the word "assist" Is considered, it becomes clear that 
the partner who participated must stay completely out of the matter In order 
to be able to give the affidavit. "Assist" is applicable to information and other 
help given to his partners as well as to the client. 

Subsection (d) states a si>eclal rule, applicable In the case of certain former 
intermittent employees, for computing the two-year partnership bar of section 
8(c). The particular former intermittent employees are those whose employ- 
ment ended solely by reason of the expiration of a 365-day period following the 
day on which they last performed services. This is the case of the "unused" 
consultant, discussed in connection with subsection 2(g) (iii) above. The special 
rule of subsection (d) serves to eliminate any extension of the two-year period 
in the case of the "unused" consultant beyond the i)eriod applicable to the 
consultant who resigns at the end of his last day of service. 

Subsection (e) is fully discussed at pages 59 through 64 of Chapter X. 
Subsection (f) incorporates all of the exceptions of section 4(e). Thus, for 

example, the former Government employee could obtain permission from his 
former agency to work on a Government contract as a private citizen even 
though he participated in the same contract as a Government employee, if the 
agency head makes the certification requlre<l by section 4(e) (1) (G). Thus again 
section 8 is made parallel to section 4, in this case because there is no reason to 
apply a tighter rule to a former employee luider section 8 than to a current em- 
ployee under section 4. 
I 9. Illegal Payments (p. 26, line 1) 

A frequent criticism of conflict of interests restraints, both at the Federal 
level and other levels of Government, is that they fall most heavily on the Gov- 
ernment employee and rarely catch the "outsider" who may have inducetl the 
offen.se. Of the present ba.sie Federal conflict of interest statutes, only 18 U.S.C. 
sections 216 and 1914 expressly apply to payments made by f>thers to a Govern- 
ment employee. While it is true that the general conspiracy section, 18 U.S.C. 
sec. .371, and the prohibition against aiding and al)etting. 18 U.S.C. sec 2(a), 
may serve to reach payers of compensation illegally received, the outsider's 
offense should be an indei)endent one. 
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Section 9 of the Act Is aimed at bringing about a better balance between the 
Impact of the conflicts statutes on the Government employee, or former em- 
ployee, and the person who causes the wrong by making the i>ayment. 

Subsection (a) prohibits the transfer of anything of economic value by any 
person "believing or having reason to believe that there exist circumstances mak- 
ing the receipt thereof a violation of section 4, 5 or 8." These enumerated 
sections cover, it will be recalled: 

Section 4.   Assisting iu transactions involving the Government. 
Section 5. Compensation for regular Government emirioyees from non-Govern- 

ment sources. 
Section 8.    Post-employment. 
Subsection (b) creates a parallel offense for the donors of gifts. Section 6 of 

the Act, the section prohibiting receipt of certain gifts by Government employees, 
contains several provisions as to what the donee believes to be the donor's intent. 
The donor, of course, knows his own intent. Accordingly, the offense as to 
donors is restated directly in section 9 as a separate subsection (b) rather than 
In tie subsection (a) terms of believing that there "exist circumstances" which 
would make the transfer a violation of section 6. 

The same exceptions as to gifts that appear in regulations under section 6 will 
reappear in regulations imder section 9(b). 

Section 9 is by its nature inapplicable to the restrictions of section 3 (dis- 
qualification) and 7 (abuse of office) since these lie entirely within the command 
of the employee. 
§ 10. Administration (p. 26) 

The purpose, rationale and major features of section 10 are discussed at pages 
8 through 9 of Chapter X. The comments therein made adequately cover the 
section for purposes of this commentary, since section 10 is essentially non- 
technical and self-explanatory. 
§11. Preventive measures (p. 30) 

The purpose, rationale and main features of section 11 are discussed at pages 
11 through 13 of Cliapter X of the Report of the Special CJommittee. See also 
the discussion of agency regulations covering certitication, review of outside 
employment and reporting, at pages 22 through 25 of Chapter IV. 

Recent proposals for enrollment of retired officers employed by defense con- 
tractors would be squarely within the purposes of section 11. Other types of 
reporting will be devised by agencies from time to time. These all serve to 
reduce the risks that actual conflicts of interest will arise. 
§ 12. Remedies; civil penalties; proceilure (p. 31) 

The rationale and main features of section 12 are discussed at pages 13 to 17 of 
Chapter XI.    There are no existing provisions comparable to section 12. 

Subsection (a) is confined to present Government employees. Its main func- 
tion is to establish a Urm statutory base for application of the full range of 
employee disciplinary procedures to conflict of interest situations. 

Subsection (b) sets up a structure of procetlures for enforcement as to former 
Government employees and persons who neither are or were Government em- 
ployees. The Administrative Procedure Act is relied on as to hearing pro- 
cedures, and provision is nmde for judicial review. "The findings of the 
agency head as to the facts, if supported by substantial evidence, shall be 
conclusive." 

Subsection (c) provides a statutory base for the common law principles of 
rescission.   The provision is discussed at page 15 of Chapter XI. 

Subsections (d) through (h) are characterized briefly at pages 15 to 17 of 
Chapter XI. Amplification of the statutory language in this Commentary is 
not necessary. 

TITLE U. CRIMINAX PENALTIES 

§ 21. Acts in violation of Executive Conflict of Interest Act (p. 38) 
The criminal penalties of the Act are described at iMige 17 of Chapter XI of 

the Report. The criminal i)enalties are, of course, equally applicable to "outsid- 
ers," i.e., those who violate section 9, aa they are to Government employees and 
former Government employees. 

In the case of the existing statutes, the criminal penalties are contained in 
the individual substantive sections and differ substantially from one to another. 



FEDERAL   CONFLICT   OF  INTEREST  LEGISLATION 483 

TITLE lU. AMENDMENT AND REPEAL OF EXISTING LAWS 

The provisions of Title III are discussed at pages 25 through 27 of- Chapter X. 
§ 31. Amendment of 18 U.S.C, sections 216 and 1914 (p. 30) 

The amendments make these two sections inapplicable both to employees cov- 
ered by the Executive Conflict of Interest Act and to "outsiders" dealing with 
them. These two sections of present law are in a special category since (as 
noted in the Commentary on section 9 of the Act) they are the only ones con- 
taining express prohibitions against payors. 
§32. Amendment of 18 U.S.C, sections 281, 283, and 434 (p. 30) 

The amendments make these three sections of present law inapplicable to 
employees covered by the Executive Conflict of Interest Act. 

In addition, the special provisions of 18 U.S.C, sections 281 and 283, applicable 
to retired ofBcers of the armed forces of the United States are deleted.    See 
the discussion at pages 59 through 64 of Chapter X. 
S 33. Amendment of 18 U.S.C, section 284 (p. 40) 

The amendment makes this section of present law Inapplicable to former 
Government employees covered by the Executive Conflict of Interest Act. 
S 34. Amendment of 22 U.S.C, sec. 1792(e)  (p. 40) 

This amendment deletes the present exemption provisions of the Mutual Se- 
curity Act as to advisers, experts, and consultants. The substance of the de- 
leted language is quoted above at page 31 of this Commentary. The rationale of 
the amendment is set forth at pages 26 and 27 of Chapter XI. 
j35. Amendment of 5 U.S.C, 30r(d) (p. 41) 

This amendment has the eflTect of bringing reserves of the armed forces who 
are on active duty for training within the scope of the Executive Conflict of 
Interest Act. The new language is the proviso commencing at line 24 on page 
41 of the bill.   See the discussion at page 11 of this Commentary. 
I 36. Repeal of particular substantive restraints (p. 42) 

The repeal of 5 U.S.C, sections 99 and 254, is discussed at page 25 of Chapter 
XI. 
137. Repeal of particular substantive restraints applicable to retired officers 

(p. 42) 
The repeal of 5 U.S.C, section 59c and 10 U.S.C, section 6112, is discussed at 

pages 59 through 64 of Chapter X, and is r^erred to again at page 26 of Chap- 
ter XI. 
§38. Repeal of exemptions from particular conflict of interest statutes (p. 42) 

The various repealers set forth herein are dtscusosed at pages 26 and 27 of 
Chapter XI. 

(Subsequently the following were received:)   . 

STATEMENT OF THE NATIONAL ASSOCIATION OF MANUPACTUBEBS ON H.H. 2156, 
REOARDINO CONFLICTS OF INTEREST 

This statement Is submitted on behalf of the National Association of Manu- 
facturers, a voluntary association representing some 20,0(X) business enterprises, 
the vast majority of which are small business ventures. 

The.se 20,000 business enterprises pay a very substantial amount of their in- 
come into the U.S. Treaury In the form of taxes and, therefore, they are ex- 
tremely interested in the efficiency and integrity of Federal Government opera- 
tions. 

They believe that the Federal Government should be free to seek and fully 
utilize the skill and knowledge of businessmen in public service without undue 
hardship to those who are willing to serve and that the conflict of interest laws 
should be reviewed and revised to this end. The committee is presently review- 
ing such laws and Is considering several bills for revision. 

With this fundamentjil purpose In mind, we have examined section 208 of 
H.R. 21.56 and wish to submit certain comments concerning this iKjrtion of the 
bill.   We are not at this time commenting on other sections of H.R. 2156 or on 
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other bills l)pfore the comniittee since we believe that this section, and its ante- 
cedent, 18 U.S.C. 434, constitute the chief source of undue hardship to business- 
men who are willing to serve the Federal Government. A statement on the 
subject of restrictions on retirefl military officers is being filed by this associ- 
ation with the House Armetl Services Coiniiiittee. 

Section lif)S would become a part of the criminal laws and. therefore, should 
describe the propose<l crime with certainty and clarity so that each citizen can 
know unmistalinbly what conduct is prohibited. Thus, it is iKjrtinent to high- 
iight some of the language of this se<'tion, as follows: "Whoever, being * • • 
indirectly interested in the i)ecuniary profits or contracts of any * • • business 
entity • * * nets as an officer or agent of the United States, or any agency 
for * * * in any other manner tran.sacting business with such business entity 
shall be fined not more than $2,000, or imprisone<l not more than 2 years, or 
both." 

The phrase "indirectly infereste<l" is sorely in need of definition. Would it 
include a man whose wife, parents, children, or other relatives held stock In 
shareholder in a closed-end investment company or an ojjen-end investment 
company (mutual fund) which in turn held stock in an incorporate*! bnsiness 
entity? Would it include the beneficiary of a trust which held stock in the 
busines.s entity? Would it include the holder of an insurance policy with an 
insurance company which in turn held stock in the business entity? Would it 
include a man whose wife, pjirent*, children or other relatives held stock in 
the business entity ? We do not believe indirect interests should be covered by 
a crizniual statute and consideration of direct intei-ests should be limited to 
those that are .substantial and signitlcijnt. 

Likewise, the phrase "in any other manner transacting business with such 
business entity" is extremely vague and all-inclusive. It could encompass many 
nondiscretionary functions and is broad enough to include correspondence, tele- 
phone calls, and minor ministerial acts. A definition of "transacting business" 
should be limited to the making of official decisions of some impf>rt and the 
making of recommendations of such decisions. 

Actually, the practical efCe<.'t of any conflicts of interest criminal law cast in 
such general terms will be to discourage competent businessmen from entering 
Government service. Authoritative evidence of this is found in tlie May 1958 
survey report of the Harvard Business School Club of Washington, D.C., en- 
titled "Businessmen in Government." This report stated that the survey on 
which it was based showed that Government policy on sooUed conflict of 
interest was one of the five main elements In the resistance of businessmen to 
Government service. 

The club's report pointed out that "Those interests which have been referred 
to primarily by Congress, the press, and others generally have been defined only 
as pecuniary interests. But It is significant that there can be all sorts of other 
I)ersonal interests such as religious, social, fraternal, familial, or ideological 
interests which can influence Government decisions." 

The opinion of those businessmen surveyed who had served in Government 
was that in most circumstances a requirement of divestment is unnecessary and 
unfair. The conmient "you can't legislate honesty" was repeated many time In 
the questionnaires and interviews. 

The report also stated that five suggestions were made to remedy aspects of 
Government policy considered to be unnecessary and unfair.    These were: 

"(a) Bring alMuit increa.sefl x>'iblic awareness that most businessmen enter 
Government service with a sense of integrity. 

"(b) Bring about a recognition of the fact that pecuniary interest is just one 
of the several types of interest which give rise to the possibility of conflict. 

"(c) Provide for disclosure by the businessmen of all relevant investment in- 
terests at the time of entry into Government service, and provide for disqualifi- 
cation with respect to any matter concerning which there is, or might be. or there 
is reasonable likelihood' that the public would believe there might be, a conflict of 
interest. 

"(d) Establish substantial criminal penalties for those found to have violated 
the public tnist. 

"(e) Establish a requirement of dive.stment of ownership interest only where 
fhe job, the ownership interest, the relationship between the company and the 
Government job are such as to indicate a clear and present danger of personal 
conflict." 
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Although this association does not necessarily endorse all these snsgestions. It 
is obvious that they represent an approach far different than the harsh and 
sweeping approach of 18 U.S.C. 434 and proposed section 208. 

It seems obvious that, if the language of section 208 is adopted, the prudent 
busines.sman who decides to enter Government service will be forced to the con- 
clusion that he should divest himself of nil his investments in order to avoid 
the possibility that his duties ma.v some day reipiire him to transact business 
with a business entity whoso profits or c-ontracts he is indirectly interested in. 
This apjiears to be the lesson of 29 Op. Atty. Gen. 44«, 447 (1040) and 40 Op. 
Atty. Gen. 298, 2JM (1943), which state "Generally, at least, it is the duty of 
Ijersons who conceivably may come within the terms of the inhibitions so to 
shape their conduct as to avoid raising questions of the applicability to them of 
the statutory penalties. That this is the safe course is illustrated by the result 
in Vnitrd Staten v. Dietrich, 120 Fed. 671, in which the court held a venal statute 
applicable to certain transactions by a U.S. Senator who profes.sed to rely upon 
a contrary ruling by the Attorney General" and "the burden of (fonstruing the 
statute and of conforming to its prescriptions rest finally on the prosijcctive con- 
sultant." This would certainly work an undue hardship on those competent 
businessmen willing to enter public service. 

It seems clear that punishment should only be inflicted where wrongdoing such 
as briberj-, graft, or conspiracy has occurred. To inflict i)unishment where no 
wrongdoing has occurred is repugnant to our American concept of fairplay. 
The mere holding of investments certainly does not prevent the eserci.se of honest 
judgment. Thus, the real question should be whether a Government employee 
permits himself to be improperly Influenced, not the mere transaction of business. 
The presumption of innocence certainly must be a controlling factor in formulat- 
ing legislation. A mere conjectural potentiality should not be declared a crime- 
by the laws of a nation of freemen. 

The importance of attracting businessmen to Government service should be 
emphasized. As the Harvard group's report stated, "we are forcibly reminded 
that democracies (or republics) that have perlshe<l, have peri.shed for lack of 
capable, properly oriented public servants, supported by a citizenry which should 
have demanded superlative public service * • *. The evidence of our survey 
indicated that, whatever the need, there exists a frightening lack of interest in 
the business community for particii)ation in the Government service * * *. It 
could well be argued now, we believe, that getting the best men into Government 
service is at least e<iually important to recruitment of men for military service." 

Likewise, the Hoover (Commission has stated that "The greatest weakness in 
the Fe<leral Government's i)er80unel  is in  expert managerial dire<'tion." 

Further recognition of the need was given by Congress in establishing the Na- 
tional Defense Executive Reserve. 

In its conclusions and recommendations, the Harvard Club survey report 
as.<!erted: 

"Persons who have sj>ent a lifetime acc\nnulating savings, however, should 
not be required to divest themselves of stocks and bonds if ownership of these- 
investments does not conflict with the use of honest judgment in their jobs." 

It was also recommended that all interested groups should "formulate rules 
of reason in their interpretation and application of 'conflict of interest' laws 
and regulations in order to utilize the services of exceedingly competent ad- 
ministrators from outside the Government and still safeguard the public trust." 

Proposed section 208 would not only replace the present 18 U.S.C. 434, but 
would broaden it so as to prohibit an employee on leave of absence of a business 
entity from in an.v manner transacting business with such business entity. Thia. 
prohibition would exist even though the employee on leave of absence had no 
employment contract, no pension rights, and no investment in the bu.siness en- 
tity. This would oiiernte to restrict un<luly the l)enelits tJie Government re<'elves 
from the .services of those buslnes.smen who are willing to enter public .service 
for comparatively short periods of time on leave from their regular employ- 
ment. 

The greater public interest would be served by the outright repeal of 18 U.S.C. 
4.34 rather than its i)erpetnation. It has been suggested that the best solution 
to problems in this area is to arid to the oath of oflice an affirmation that the- 
appointee will not permit him.self to be improperl.v Influenced In questions in- 
volving the interest of the United States by considerations of his own pecuniary,, 
familial, social, ideological, fraternal or religious Interests, 
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We concur in the Hoover Commission's comment that "there is considerable 
overlapping and lack of clarity as to meaning and effect" of the conflict of inter- 
est statutes and that a review of them should be made to determine "(1) the 

•extent to which simplication and clarity can be made, and (2) whether the 
public interest is really being served in each of them, when it is realized that 
some of them seriously hamper the willingness of competent top management 
to serve the Government." 

The Hoover Commission further commented that: 
"A particular obstacle to attracting competent men Into political service Is the 

problem caused by those portions of the conflict of interest laws requiring, 
divestment of personal Investments and industrial pension and other rights. 
While competent men may be willing for temporary periods to accept lower pay 
in public service, increasingly they are becoming reluctant to give up their life- 
time accumulations of investments and pension and other rights of private 
industry and life.   We must develop a fresh approach to this matter." 

On this basis, the Commission made the following recommendation : 
"We recommend that the President and the appropriate committees of the 

Congress review the conflict-of-interest laws to determine whether the Intent 
of such laws can be better achieved by other and more positive means which 
would encourage, rather than discourage, entry of competent men Into public 
life." 

Perpetuation and further broadening of 18 U.S.O. 434 is definitely not a 
fresh approach to this problem area and is just the opposite of a positive means 

•of encouraging competent men into public life. 
A House Judiciary Subcommittee reiwrted in 1{)51 that although it believed 

employment of personnel without compensation should be kept to a minimum, 
it had discovered "no instances where such personnel • * • conducted them- 
selves with other than the utmost selflessness and honesty." 

Ross D. Davis, who made a special study of the conflict-of-interest statutes, 
characterized them as "arbitrary. Inconsistent, and difficult to construe" 
("The Federal Conflict-of-interest Laws," Columbia Law Review, June 1954, 
pp. 894, 912). 

In conclusion, we urge the committee to formulate a bill that would simplify 
and clarify tlie conflict-of-interest statutes with a view to encouraging business- 
men to enter Government service. The imposition of undue hardships should 
be avoided. H.R. 21.56 does not measure up to these re<iiiirements. Although it 
would achieve a certain amount of consolidation, some of the fundamental 
problems are accentimtcd rather than alleviated. Consequently, we do not 
believe the committee .should recommend this bill. 

We wish to thank the chairman and the committee for the opportunity to sub- 
mit these comments. 

ASSOCIATION OF INTERSTATE COMMERCE PRACTITIONERS, 
Washington, D.C., March 22,1960. 

Re H.R. 1900, H.R. 2156, and H.R. 2157. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
Bouse of Representatives, Washington. D.C. 

DEAR CONGRESSMAN CEIXER : On January 28, 1960, Mrs. Urmey, executive 
secretary of the Association of Interstate Commerce Commission Practitioners, 
wrote you requesting the privilege of submitting a staement of the association's 
Ijosition by letter before the record is closed on the hearings by Subcommittee 
No. 5 of the House Committee on the Judiciary relating to H.R. 1900, H.R. 2156. 
and H.U. 2157. Accordingly, I am writing this letter with the request that it 
he incorporated in the printed record of the subcommittee's proceedings as a 
statement of the position of this association. 

On July 31, 1959, the following letter was addressed to the entire membership 
•of the association: 

"JULY 31, 1959. 
"DEAR MEMBER: AS you know, there are pending before both the IIou.se and 

Senate a number of bills which would prescribe a statutory code of ethics appli- 
cable to practice before and dealings with the several Federal regulatory com- 
missions, Including the Interstate Commerce Commission. 
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"It is expected that hearinjrs will l)egln on these bills very shortly, and the- 
executive committee believes it incumbent upon our association to state a posi- 
tion on this imiwrtant subject. Accortllngly, tlie executive committee lias drafted 
a proposed resolution to express the views of the association, and it is submitted 
herewith for your approval or disapproval. 

"By way of additional explanation, it might be said the subject of ethics wa» 
a foremost consideration of the association when first organized some 31 years- 
ago, and it is no less important to the membership now—especially so since the 
code of ethics of the practitioners' association is the ethics of the Interstate 
Commerce Commission for its practitioners. It is the belief of our executive com- 
mittee ttiat each resulatory agency should be allowed to adopt a code of ethics 
particularly applicable to it. 

"The executive committee fully appreciates the Commission's functions are- 
largely legislation, and that its effectiveness could lie seriously impaired if It were- 
shackled with respect to its dealings with those who practice before it and the 
industries it regulates. 

"This resolution recognizes the desirability of all Federal regulatory agencies 
enforcing a code of ethics, and it places the association in the jwsition of sup- 
porting lesislation to that end, so long as the regulatory agencies are not to be 
crippled by inflexible statutes. 

"If you should disagree with the proposed resolution, the officers and executive- 
committee would appreciate your writing in detail what position you think the- 
association should take. 

"As hearings on some of these bills apiiear imminent, your prompt returns 
of the ballot will be appreciated.   Please check the enclosed post card as in- 
dicated and drop it in the mail. 

Very truly yours, 
"MART LOTJISE S. URMEY, 

"Executive Secretary." 
A proposed resolution enclosed with the above letter was as follows: 

"ASSOCIATION OP ICC PBAcririoNEais 

"PROPOSED RESOLUTION 

"Whereas there has been proposed in the 86th Congress of the United States 
certain legislation wliich would prescribe a statutory code of ethics applicable 
to practice before the various Fetleral regiilatory agencies, including the Inter- 
state Commerce Commission, and provide for penalties for violations thereof; 
and 

"Where as this association adopted a code of ethics on October 30, 19.30, and 
thereafter the Interstate Commerce Commission on September 15. 1942, adopted 
this code as its own and incorj^rated it in the general rules of practice; and 

"Whereas experience under sjiid code of ethics lias demonstrated that it has 
provided an adequate and satisfactory means of governing conduct of those 
appearing liefore the Commission; and 

"Whereas it is the sense of the membership of this association that the prob- 
lem of ethics can best be handled by adoption by each Fe<leral regulatory agency 
of n spe*'ific code of ethics adapted to its particular procedures and practice: 
Now. therefore, be it 

"RcKOlvcit by the Association o/ Interstate Commerce Commission Practition- 
ers, That the association favors enactment of legislation dire<'ting each regula- 
tory agency to adopt and enforce a code of ethics applicable to its proceedings. 

"JULY 31, 1959." 
This resolution was adopted by an affirmative vote of 2,313 members of the 

association, representing 98.7 percent of those voting, and represents the official 
position of the association in this matter. 

Sincerely yours, 
SAM H. FLINT, President. 

X 
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