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INTERNET FREEDOM ACT AND INTERNET 
GROWTH AND DEVELOPMENT ACT OF 1999 

WEDNESDAY, JUNE 30, 1999 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The committee met, pursuant to call, at 10 a.m., in Room 2141, 

Raybum House Office Building, Hon. Henry J. Hyde (chairman of 
the committee) presiding. 

Present: Representatives Henry J. Hyde, F. James Sensen- 
brenner, Jr., Bill McCollum, George W. Gekas, Howard Coble, 
Lamar S. Smith, Bob Goodlatte, Steve Chabot, Asa Hutchinson, 
Edward A. Pease, Chris Cannon, James E. Rogan, Lindsey O. 
Graham, Mary Bono, David Vitter, John Conyers, Jr., Howard L. 
Herman, Rick Boucher, Robert C. Scott, Melvin L. Watt, Zoe 
Lofgren, Sheila Jackson Lee, Maxine Waters, Martin T. Meehan, 
WUUam D. Delahunt, Steven R. Rothman, Tammy Baldwin, and 
Anthony B. Weiner. 

Staff present: Jon Dudas, deputy general counsel-staff director; 
Daniel M. Freeman, parliamentarian-counsel; Joseph Gibson, chief 
antitrust coimsel; Sharee Freeman, counsel; Patrick Prisco, assist- 
ant to the deputy general counsel-staff director; Kirsti Garlock, 
counsel; Ray Smietanka, chief counsel; Jim Harper, counsel; Vince 
Garlock, counsel; Michael Connolly, press secretary; James B. Farr, 
financial clerk; Shawn Friesen, staff assistant/clerk and Cori Flam, 
minority counsel. 

OPENmC STATEMENT OF CHAIRMAN HYDE 
Mr. HYDE. Good morning. The committee wiU come to order. 

Today the committee holds a hearing on H.R. 1686, the Internet 
Freedom Act, introduced by Congressman Goodlatte and H.R. 1685, 
the Internet Growth and Development Act, introduced by Congress- 
man Boucher. 

These two bills seek to enhance the growth of the Internet. They 
involve two related issues. The first has to do with cable broadband 
lines and whether their owners will be required to grant access to 
them on nondiscriminatory terms. The second is whether the re- 
gional Bell operating compamies will be able to transport data over 
long distance lines within their regions, something they are cur- 
rently prohibited fi"om doing. The resolution of both of these issues 
will have profound consequences for the future of the Internet and 
more broadly the ways that we will communicate in the future. 

This committee has a long and proud history in shaping tele- 
communications policy, and we were instrumental in passing the 

(1) 



landmark Telecommunications Act of 1996 into law. We intend to 
continue that tradition in our consideration of this legislation. We 
£ire the committee responsible for competition policy throughout the 
economy, £md I can't think of a set of competition issues that is 
more vital to our Nation's future. 

At the time that they were considering the 1996 act, the Internet 
was in its infancy. In a little over 3 years, it has gone from a tech- 
nological marvel to a near necessity for millions of Americans. That 
tremendous growth has dramatically changed many of the assump- 
tions we held when we were considering the act. 

That may mean that we need to reopen the act; on the other 
hand, it may not. It does, however, mean we ought to take a hard 
look at that question. And that is what we are here to do today. 
Several of the contending parties have visited with me in the last 
several weeks, and I will say publicly what I have said to them pri- 
vately. I come to these issues with an open mind. I have taken no 
position on either of the bills before us; but I am very interested 
to hear the arguments of all the witnesses today. 

[The bills, H.R. 1686 and H.R. 1685, follow:] 
106TH CONGRESS 

1ST SESSION H. R. 1686 

To ensure that the Internet remains open to fair competition, free from government 
regulation, and accessible to American consumers. 

IN THE HOUSE OF REPRESENTATIVES 

MAY 5,1999 

Mr. GoODLATTE (for himself and Mr. BOUCHER) introduced the following bill; which 
was referred to the Committee on the Judiciary, and in addition to the Committee 
on Commerce, for a period to be subsequentW determined by the Speaker, in each 
case for consideration of such provisions as fall within the jurisdiction of the com- 
mittee concerned 

A BILL 

To ensure that the Internet remains open to fair competition, free from government 
regulation, and accessible to American consumers. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the "Internet Freedom Act". 

TITLE I—ANTITRUST AND CRIMINAL 
PROVISIONS 

SEC. 101. PROHIBmON ON ANTICOMPETmVE BEHAVIOR BY INCUMBENT LOCAL EXCHANGE 
CARRIERS. 

In any civil action based on a claim arisin^g under section 1, 2, or 3 of the Sher- 
man Act (15 U.S.C. 1, 2, 3), evidence that an incumbent local exchange carrier that 
has market power in the broadband service provider market has willfully and know- 
ingly failed to provide conditioned unbundled local loops when economicsdly reason- 
able and technically feasible »mder section 715(a) of^ the Communications Act of 
1934, or restrains unreasonably the abUity of a carrier to compete in its provision 



of broadband services over a local loop, shall be sufficient to establish a presumption 
of a violation of such section 1, 2, or 3 of the Sherman Act. 
SEC. 102. PROHmmON ON ANTICOMPETrnVE CONTRACTS BY BROADBAND ACCESS TRANS- 

PORT PROVIDERS. 
In any civil action based on a claim arising under section 1, 2, or 3 of the Sher- 

man Act (15 U.S.C. 1, 2, 3), evidence that a broadband access transport provider 
that has market power in the broadband service provider market has offered access 
to a service provider on terms and conditions, other than terms justified by demon- 
strable cost difTerentials, that are less favorable than those offered by such operator 
to itself, to an affiliated service provider, or to another service provider, or restrains 
unreasonably the ability of a service provider from competing in its provision of 
broadband services, shml be sufficient to establish a presumption of a violation of 
such section. 
SEC.    103.    PROHIBrnON    ON    ANTICOMPETmVE    OR    DISCRIMINATORY    BEHAVIOR    BY 

BROADBAND ACCESS TRANSPORT PROVIDERS. 
It shall be unlawful for a broadband access transport provider to engage in un- 

fair methods of competition or unfair or deceptive acts or practices, the purpose or 
eflfect of which is to discriminate in favor of a service provider that is affiliated with 
a broadband access transport provider or to restrain unreasonably the ability of a 
service provider that is not affiUated with a broadband access transport provider 
from competing in its provision of any of the services provided by a service provider 
as set forth in section 105(3). 
8KC. 104. PROTECTION FROM FRAUDULENT UNSOUCITED E-MAIL. 

Section 1030 of title 18, United States Code, is amended— 
(1) in subsection (aX5)— 

(A) by striking "or" at the end of subparagraph (B); and 
(B) by inserting after subparagraph (C) the following new subpara- 

graphs: 
"(D) intentionally and without authorization initiates the transmission of a 

bulk unsolicited electronic mail message to a protected computer with knowl- 
edge that such message falsifies an Internet domain, header information, date 
or time stomp, originating e-mail address or other identifier; or 

"(E) intentionally sells or distributes any computer program that— 
"(i) is designed or produced primarily for the purpose of concealing the 

source or routing information of^bulk unsolicited electronic mail messages 
in a manner prohibited by subparagraph (D) of this paragraph; 

"(ii) has only limited commercially significant purpose or use other than 
to conceal such source or routing information; or 

"(iii) is marketed by the violator or another person acting in concert 
with the violator and with the violator's knowledge for use in concealing the 
source or routing information of such messages; 
(2) in subsection (cX2XA)— 

(A) by inserting "(i)" after "in the case of an offense"; and 
(B) by inserting after "an offense punishable under this subparagraph;" 

the following: "; or (ii) under subsection (aX5XD) or (aX5XE) of this section 
which results in damage to a protected computer"; 
(3) in subsection (cX2), by adding at the end the following new subpara- 

graph: 
"(D) in the case of a violation of subsection (aK5)(D) or (E), actual monetary 

loss and statutory damages of $15,000 per violation or an amount of up to $10 
per message per violation whichever is greater; and"; 

(4) in subsection (e)— 
(A) by striking "and" at the end of paragraph (8); 
(B) by striking the period at the end of paragraph (9); and 
(C) by adding at the end the following new paragraphs: 

"(10) the term 'initiates the transmission' means, in the case of an elec- 
tronic mail message, to originate the electronic mail message, and excludes the 
actions of any interactive computer service whose facilities or services are used 
by another person to transmit, relay, or otherwise handle such message; 

"(11) the term 'Internet domain' means a specific computer system (com- 
monly referred to as a 'host') or collection of computer systems attoched to or 
able to be referenced from the Internet which are assigned a specific reference 
point on the Internet (commonly referred to as an 'Internet domain name') and 
registered with cm organization recognized by the Internet industry as a reg- 
istrant of Internet domains; 



"(12) the term 'unsolicited electronic mail message' means any substantially 
identical electronic mail message other than electronic mail initiated by any 
person to others with whom such person has a prior relationship, including 
prior business relationship, or electronic mail sent by a source to recipients 
where such recipients, or their designees, have at any time affirmatively re- 
quested to receive communications from that source; and 

"(13) the term 'Internet' means all computer and telecommunications facili- 
ties, including equipment and operating software, which comprise the inter- 
connected network of networks that employ the Transmission Control Protocol/ 
Internet Protocol, or any predecessor or successor protocols to such protocol, to 
communicate information of all kinds bv wire or raoio.". 

(5) in subsection (g), by inserting Eind reasonable attorneys' fees and other 
litigation costs reasonably incurred in connection with civil action" after "injunc- 
tive relief or other equitable relief. 

SEC. 106. DEFINITIONS. 
For purposes of this title: 

(1) BROADBAND.—The term Ibroadband" refers to a transmission capability 
in excess of 200 kilobits per second in at least one direction. 

(2) BROADBAND ACCESS TRANSPORT PROVIDER.—The term Ijroadband access 
transport provider" means one who engages in the broadband transmission of 
data between a user and his service provider's point of interconnection with the 
broadband access transport provider's facilities. Such term shall also include a 
service provider who provides to itself, over facilities owned by it or under its 
control, the broadband trainsport of services between itself and its users. 

(3) SERVICE PROVIDER.—The term "service provider" means a person who 
provides a service that enables users to access content, information, electronic 
mail, or other services. The term may also include access to proprietary content, 
information, and other services as part of a package of services offered to con- 
sumers. 

(4) INTERNET.—The term "Internet" means all computer and telecommuni- 
cations facilities, including equipment and operating software, which comprise 
the interconnected network of networks that employ the Transmission Control 
Protocol/Internet Protocol, or any predecessor or successor protocols to such pro- 
tocol, to communicate information of all kinds by wire or radio. 

(5) BROADBAND SERVICE PROVIDER MARKET.—The term "broadband service 
Erovider market" includes the provision of broadband services over a single 
roadband access transport provider's facilities. 

TITLE II—ADDITIONAL PROVISIONS 
SEC. 201. ACCELERATED DEPLOYMENT OF BROADBAND SERVICES. 

Title VII of the Communications Act of 1934 is amended by adding at the end 
thereof the following new section: 
"SEC. 715. ACCELERATED DEPLOYMENT OF BROADBAND SERVICES. 

"(a) BROADBAND SERVICES PLANS.— 
"(1) PLAN REQUIRED.—Within 180 days after the effective date of this sec- 

tion, each local exchange carrier shall submit to the Stete commission in each 
Stete in which such carrier does business a plan to provide broadband tele- 
communications service in all local exchange areas in which such carrier has 
telephone exchange service customers as soon as such broadband telecommuni- 
cations service is economically reasonably and technically feasible. The plan 
shall include all terms and conditions, including pricing, under which the serv- 
ices shall be provided. The test of economic reasonability and technical feasibil- 
ity shall be made separately by the local exchange carrier for each local ex- 
change, and the plan shall be considered certified 45 days aft«r submission un- 
less the State commission rejects the plan within such 45 days. Upon rejection 
of a plan, successive plans shall be submitted until approval is obtained. The 
plan shall be implemented within 180 days of the certification of the plan in 
each local exchange in which the provision of the service is both economically 
reasonable and technically feasible. Upon certification of its plan, the ceirrier 
shall be obligated by terms of the plan (including any modifications that it re- 
quests that are thereafter certified) but shall otherwise provide such services 
free of Federal and State price, rate, rate of return, and profit regulation. Upon 
a determination by the State commission that a local exchange is served by an- 
other provider of broadband telecommunications services, or any broadband 



Internet access transport provider, or upon a determination by such State com- 
mission that the local exchange carrier makes broadband telecommunications 
services available to 70 percent of the access lines in an exchange, a local ex- 
change carrier shall no longer be obligated by the terms of any such plan in 
such local exchange. 

"(2) STATE MODIFICATIONS PROHIBITED.—Except upon request of the carrier, 
the State commission shall have no authority to modify any plan submitted pur- 
suant to paragraph (1). 

"(3) NO COMMISSION AirrHORiTY.—The Commission shall have no authority 
with respect to the terms of £tny plan and shall have no authority with respect 
to the approval or rejection of any such plan. 
"(b) SUPERSESSION OF OTHER REQUIREMENTS.—An incumbent local exchange 

carrier's provision of broadband local telecommunications services shall not be sub- 
ject to the requirements of sections 251(cX3) and 251(cX4) of the Act in any State 
in which that carrier certifies to the State commission that— 

"(1) in central offices in which it provides local loops that are conditioned 
for broadband services, it provides such loops to other carriers at least as quick- 
ly as it provides them for its own customers; 

"(2) in central offices in which it does not currently provide local loops that 
are conditioned for broadband services, but in which such service is economi- 
cally reasonable and technically feasible, it will provide such loops within 120 
days of a request for such conditioning from another carrier; and 

"(3) conditioned loops are provided upon such prices and other terms and 
conditions as the parties shall agree, or in any event of disagreements, as are 
determined through commercial EU-bitration, in which the commercial arbitrator 
shall establish the price based upon the cost of the loops and the costs for such 
conditioning that have been incurred by the local exchange carrier plus a rea- 
sonable profit.". 

SEC. tm. ACCELERATED DEPLOYMENT OF INTERNET BACKBONE. 
(a) INTERLATA INTERNET SERVICES.—Paragraph (21) of section 3 of the Com- 

munications Act of 1934 (47 U.S.C. 153(21)), relating to the definition of interLATA 
service, is amended by inserting before the period the following: ", except that such 
term shall not incluae services that consist of or include the transmission of any 
data or information, including any writing, signs, signals, pictures, or sounds related 
to the transmission of such data or information, by means of the Internet or any 
other network that employs Internet Protocol-based or other packet-switched tech- 
nology". 

(b) VOICE INTERLATA INTERNET SERVICES.—Neither a Bell operating company, 
nor any affiliate of a Bell operating comptmy, may provide, by means of the Internet 
or any other network that employs Internet Protocol-based or other packet-switched 
technology, two-way voice-only interLATA telecommunications services originating 
in any otits in-region States until such time as the Federal Communications Com- 
mission approves the application of such company for such State pursuant to section 
271(d) of the Communications Act of 1934. The terms in this subsection shall have 
the same respective meanings given such terms in sections 3 and 271 of such Act. 
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106TH CONGRESS 
1ST SESSION H. R 1685 

To provide for the recognition of electronic signatures for the conduct of interstate 
and foreign commerce, to restrict the transmission of certain electronic mail ad- 
vertisements, to authorize the Federal Trade Commission to prescribe rules to 

Protect the privacy of users of commercial Internet websites, to promote the rapid 
eployment of broadband Internet services, smd for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

MAY 5,1999 

Mr. BOUCHER (for himself and Mr. GOODLATTE) introduced the following bill; which 
was referred to the Committee on Commerce, Euid in addition to the Committee 



on the Judiciary, for a period to be subsequently determined by the Speaker, in 
each case for consideration of such provisions as fall within the jurisdiction of the 
committee concerned 

A BILL 

To provide for the recognition of electronic signatures for the conduct of interstate 
and foreign commerce, to restrict the transmission of certain electronic mail ad- 
vertisements, to authorize the Federal Trade CommiBsion to prescribe rules to 
protect the privacy of users of commercial Internet websites, to promote the rapid 
deployment of broadband Internet services, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 
SECTION I. SHORT TITLE. 

This Act may be cited sis the "Internet Growth and Development Act of 1999". 

TITLE I—AUTHORIZATION OF ELECTRONIC 
SIGNATURES IN COMMERCE 

SEC. 101. DEFINITIONS. 
For purposes of this title, the following definitions shall apply: 

(1) ELECTRONIC COMMERCE.—The term "electronic commerce" means the 
transaction or conduct of any business that is in or that affects interstate or 
foreign commerce and that is in whole or part transacted or conducted by elec- 
tronic means. 

(2) ELECTRONIC MEANS.—^The term "electronic means" includes all forms of 
electronic communication mediated by computer, including telephonic commu- 
nications, facsimile, electronic mail, electronic data exchanges, satellite, cable, 
and fiber optic communications. 

(3) ELECTRONIC AUTHENTICATION.—The term "electronic authentication" 
means any methodology, technology, or technique intended to— 

(A) estabUsh the identity of the maker, sender, or originator of a docu- 
ment or communication in electronic commerce; and 

(B) estabUsh the fact that the document or communication has not been 
altered. 
(4) ELECTRONIC SIGNATLIRE.—The term "electronic signature" means any 

electronic symbol or series of symbols, created, or processed by a computer, in- 
tended by the party using it (or authorizing its use) to have the same legal force 
and eflFect as a manual signature. 

SEC. 102. VAUDITY OF ELECTRONIC AUTHENTICATION. 
(a) VALIDITY OF ELECTRONIC SIGNATURES.—All electronic signatures that have 

been authenticated through the use of a means of electronic authentication that 
complies with subsection (d) shall have standing equal to paper-based, written sig- 
natures, so that— 

(1) any rule of law which requires a record to be in writing shall be deemed 
satisfied; and 

(2) any rule of law which requires a signature shall be deemed satisfied. 
(b) VALIDITY OF ELECTRONIC RECORDS.—Electronic records shall not be denied 

legal effect, validity, or enforceability solely because such records are in electronic 
form. 

(c) VALIDITY OF STATE LAWS.—Nothing in this section shall be construed to pre- 
empt the law of a State that enacts legislation governing electronic transactions 
that is consistent with subsections (a) and (b). 

(d) MEANS OF ELECTRONIC AUTHENTICATION.— 
(1) IN GENERAL.—For purposes of this title, a mefins of electronic authen- 

tication compUes with the requirements of this section if it— 
(A) reliably establishes the identity of the maker, sender, or originator 

of a document or communication in electronic commerce; and 
(B) reliably establishes the fact that the document or communication 

has not been altered. 



(2) MKTHODS OF PROOF.—^A person may demonstrate compliance with the 
requirements of paragraph (1) by demonstrating that a means of electronic au- 
thentication— 

(A) uses an identification methodology that is unique to the person 
making, sending, originating a document or communication; 

(B) the identification methodology shall be capable of verifying the 
identity of such person; and 

(C) the identification methodology is linked to the data or communica- 
tion transmitted in such a manner tiiat if such data or communication has 
been altered, the authentication becomes invalid. 

TITLE n—ELECTRONIC MAIL 
ADVERTISEMENTS 

8KC. 201. UN80UC1TED ELECTRONIC MAIL ADVERTISEMENTS. 

Title VII of the Communications Act of 1934 is amended by adding at the end 
the following section: 
•SEC. 716. UNSOUCITED ELECTRONIC MAIL ADVERTISEMENTS. 

"(a) COMPLIANCE OF REGISTERED USERS WITH PROVIDER POLICY REQUIRED.—No 
registered user of an electronic mail service provider shall use or cause to be used 
that electronic mail service provider's equipment in violation of that electronic mail 
service provider's policy prohibiting or restricting the use of its service or equipment 
tar the initiation of unsolicited electronic mail advertisements. 

"(b) COMPLIANCE BY SENDERS WITH PROVIDER POLICY REQUIRED.—NO person or 
other entity shall use or cause to be used, by initiating an unsoUcited electronic mail 
advertisement, an electronic mail service provider's equipment in violation of that 
electronic mail service provider's policy prohibiting or restricting the use of its 
equipment to deliver unsolicited electronic mail advertisements to its registered 
users. 

"(c) PROVIDER POLICIES NOT REQUIRED.—An electronic mail service provider 
shall not be required to create a policy prohibiting or restricting the use of its equip- 
ment for the initiation or delivery of unsoUcited electronic mail advertisements. 

"(d) CONTINUED PROTECTION FROM BEING TREATED AS PUBLISHER.—Nothing in 
this section shall be construed to limit or restrict the rights of an electronic mail 
service provider under section 230(cKl) of this Act, or any decision of an electronic 
mail service provider to permit or to restrict access to or use of its system, or any 
exercise of its editorial function. 

"(e) REMEDIES.— 
"(1) PRIVATE ACTIONS BY PROVIDERS.—In addition to any other remedy 

available under law, any electronic mail service provider whose poUcy on unso- 
licited electronic mail advertisements is violated as provided in this section may 
bring a civil action to recover the actual monetary loss suffered by that provider 
by reason of that violation, or Uquidated damages of $50 for each electronic mail 
message initiated or deUvered in violation of this section, up to a maximum of 
$25,0(}0 per day, whichever amount is greater. 

"(2) ATTORNEY FEES.—In any action brought pursuant to paragraph (1), the 
court may award reasonable attorney's fees to a prevailing party. 

"(3) NOTICE OF POLICY REQUIRED.—In £iny action brought pursuant to para- 
graph (1), the electronic mail service provider shall be required to establish as 
an element of its cause of action that prior to the alleged violation, the defend- 
ant had actual notice of both of the following: 

"(A) The electronic mail service provider's policy on unsoUcited elec- 
tronic mail advertising and 

"(B) The fact that the defendant's unsoUcited electronic mail advertise- 
ments would use or cause to be used the electronic mail service provider's 
equipment. 

"(f) DEFINITIONS.—As used in this section: 
"(1) ELECTRONIC MAIL ADVERTISEMENT.—The term 'electronic mail adver- 

tisement' means any electronic mail message, the principal purpose of which is 
to promote, directly or indirectly, the sale or other commercial distribution of 
goods or services to the recipient. 

"(2) UNSOLICITED ELECTRONIC MAIL ADVERTISEMENT.—^The term 'unsolicited 
electronic mail advertisement' means any electronic mail advertisement that 
meets both of the following requirements: 
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"(A) It is addressed to a recipient with whom the initiator does not 
have an existing business or personed relationship. 

"(B) It is not sent at the request of or with the express consent of the 
recipient. 
"(3) ELECTRONIC MAIL SERVICE PROVIDER.—The term 'electronic mail service 

provider* means any person or other entity that provides registered users the 
ability to send or receive electronic mail and that is an intermediary in sending 
or receiving electronic mail. 

"(4) INITIATION.—The term 'initiation' of an unsolicited electronic mail ad- 
vertisement refers to the action by the initial sender of the electronic mail ad- 
vertisement. It does not refer to the actions of any intervening electronic mail 
service provider that may handle or retransmit the electronic message. 

"(5) REGISTERED USER.—The term "registered user" means any person or 
other entity that maintains an electronic mail address with an electronic mail 
service provider.". 

TITLE ra—ONLINE PRIVACY PROTECTION 
8KC. 301. ONLINE PRTVACV PROTECTION. 

(a) INFORMATION COLLECTION REGULATIONS.—Any person operating a commer- 
cial Internet website shall clearly and conspicuously provide notice of its collection, 
use, and disclosure policies with regard to personally identifiable information, in- 
cluding— 

(1) the personally identifiable information that the website operator collects 
ftx>m individuals visiting the website; and 

(2) the uses that the website operator meikes of the personsdly identifiable 
information, including whether the operator makes the injformation available to 
any third parties. 
(t) ENFORCEMENT.—Any knowing violation of the requirements under sub- 

section (a) shall be treated as an unfair or deceptive act or practice under section 
5 of the Federal Trade Commission Act (15 U.S.C. 45). 

TITLE IV—BROADBAND DEPLOYMENT 
SEC. 401. ACCELERATED DEPLOYMENT OF INTERNET BACKBONE. 

(a) INTERLATA INTERNET SERVICES.—Paragraph (21) of section 3 of the Com- 
munications Act of 1934 (47 U.S.C. 153(21)), relating to the definition of interLATA 
service, is amended by inserting before the period the following: ", except that such 
term shall not include services that consist of or include the transmission of any 
data or information, including any writing, signs, signals, pictures, or sounds related 
to the transmission of such data or information, by means of the Internet or any 
other network that employs Internet Protocol-based or other packet-switched tech- 
nology". 

(b) VOICE INTERLATA INTERNET SERVICES.—Neither a Bell operating company, 
nor any aillliate of a Bell operating company, may provide, by means of the Internet 
or any other network that employs Internet Protocol-based or other packet-switched 
technology, two-way voice-only interLATA telecommunications services originating 
in any of its in-region States until such time as the Federal Communications Com- 
mission approves the application of such conipany for such State pursuant to section 
271(d) of the Communications Act of 1934. The terms in this subsection shall have 
the same respective meanings given such terms in sections 3 and 271 of such Act. 
SEC. 402. ACCELERATED DEPLOYMENT OF BROADBAND SERVICES. 

Title VII of the Communications Act of 1934 is further amended by adding at 
the end thereof the following new section: 
"SEC. 716. ACCELERATED DEPLOYMENT OF BROADBAND SERVICES. 

"(a) BROADBAND SERVICES PLANS.— 
"(1) PLAN REQUIRED.-Within 180 days after the effective date of this sec- 

tion, each local exchange carrier shall submit to the State commission in each 
State in which such carrier does business a plan to provide broadband tele- 
communications service in all local exchange areas in which such carrier has 
telephone exchange service customers as soon as such broadband telecommuni- 
cations service is economically reasonably and technically feasible. The plan 
shall include all terms and conditions, including pricing, under which the serv- 
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ices shall be provided. The test of economic reasonability and technical feasibil- 
ity shall be made separately by the local exchange carrier for each local ex- 
change, and the plan shall be considered certified 45 days after submission un- 
less the State commission rejects the plan within such 45 days. Upon rejection 
of a plan, successive plans shall be submitted until approval is obtained. The 
plan shall be implemented within 180 days of the certification of the plan in 
each local exchange in which the provision of the service is both economically 
reasonable tmd technically feasible. Upon certification of its plan, the carrier 
shall be obligated by terms of the plan (including any modifications that it re- 
quests that are thereafter certified) but shall otherwise provide such services 
free of Federal and State price, rate, rate of return, and profit regulation. Upon 
a determination by the State commission that a local exchange is served by an- 
other provider of broadband telecommunications services, or any broadband 
Internet access transport provider, or upon a determination by such State com- 
mission that the local exchange carrier makes broadband telecommunications 
services available to 70 percent of the access lines in an exchange, a local ex- 
change carrier shall no longer be obligated by the terms of any such plan in 
such local exchange. 

"(2) STATE MODIFICATIONS PROHIBITED.—Except upon request of the carrier, 
the State commission shall have no authority to modi^ any plan submitted pur- 
suant to paragraph (1). 

"(3) No COMMISSION AUTHORITY.—The Commission shall have no authority 
with respect to the terms of any plan and shall have no authority with respect 
to the approval or rejection of any such plan. 
"(b) SUPERSESSION OF OTHER REQUIREMENTS.—An incumbent local exchange 

carrier's provision of broadband local telecommunications services shall not be sub- 
ject to the requirements of sections 251(c)(3) and 251(cK4) of the Act in any State 
in which that carrier certifies to the State commission that— 

"(1) in central offices in which it provides local loops that are conditioned 
for broadband services, it provides such loops to other carriers at least as quick- 
ly as it provides them for its own customers; 

"(2) in central offices in which it does not ciirrently provide local loops that 
are conditioned for broadband services, but in which such service is economi- 
cally reasonable and technically feasible, it will provide such loops within 120 
days of a request for such conditioning from another carrier; and 

"(3) conditioned loops are provided upon such prices and other terms and 
conditions as the parties shall agree, or in any event of disagreements, as are 
determined through commercial arbitration, in which the commercial arbitrator 
shall establish the price based upon the cost of the loops and the costs for such 
conditioning that have been incurred by the local exchange carrier plus a rea- 
sonable profit.". 

TITLE V—ANTITRUST AND CRIMINAL 
PROVISIONS 

SEC. SOI. PROHIBrnON ON ANTICGMPETmVE BEHAVIOR BY INCUMBENT LOCAL EXCHANGE 
CARRIERS. 

In any civil action based on a claim arising under section 1, 2, or 3 of the Sher- 
man Act (15 U.S.C. 1, 2, 3), evidence that an incumbent local exchange carrier that 
has market power in the broadband service provider market has willfully and know- 
ingly failed to provide conditioned unbundled local loops when economically reason- 
able and technically feasible under section 716(a) of the Communications Act of 
1934, or restrains unreasonably the ability of a carrier to compete in its provision 
of broadbfmd services over a local loop, shall be sufficient to establish a presumption 
of a violation of such section 1, 2, or 3 of the Sherman Act. 
SEC. S02. PROHIBITION ON ANTICOMPETITIVE CONTRACTS BY BROADBAND ACCESS TRANS- 

PORT PROVIDERS. 
In any civil action based on a claim arising under section 1, 2, or 3 of the Sher- 

man Act (15 U.S.C. 1, 2, 3), evidence that a broadband access transport provider 
that has market power in the broadband service provider market has offered access 
to a service provider on terms £md conditions, other than terms justified by demon- 
strable cost differentials, that are less favorable than those offered bv such operator 
to itself, to an affiliated service provider, or to another service provider, or restrains 
unreasonably the ability of a service provider from competinjg in its provision of 
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broadband services, shall be sufficient to establish a presumption of a violation of 
such section. 
SEC.    503.    PROHIBrnON    ON    ANTICOMPETmVE    OR    DISCRIMINATORY    BEHAVIOR    BY 

BROADBAND ACCESS TRANSPORT PROVIDERS. 

It shall be unlawful for a broadband access transport provider to engage in un- 
fair methods of competition or unfair or deceptive acts or practices, the purpose or 
effect of which is to discriminate in favor of a service provider that is affiliated with 
a broadband access transport provider or to restrain unreasonably the ability of a 
service provider that is not zimliated with a broadband access transport provider 
from competing in its provision of any of the services provided by a service provider 
as set forth in section 505(3). 
SEC. 804. PROTECTION FROM FRAUDULENT UNSOUCITED E-MAIL. 

Section 1030 of title 18, United States Code, is amended— 
(1) in subsection (a)(5)— 

(A) by striking "or" at the end of subparagraph (B); and 
(B) by inserting sifter subparagraph (C) the following new subpara- 

graphs: 
"(D) intentionally and without authorization initiates the transmission of a 

bulk tmsolicited electronic mail message to a protected computer with knowl- 
edge that such message falsifies an Internet domain, header information, date 
or time stamp, originating e-mail address or other identifier; or 

"(E) intentionsJly sells or distributes any computer program that— 
"(i) is designed or produced primarily for the purpose of concealing the 

source or routing information of bulk unsoficited electronic mail messages 
in a manner prohibited by subparagraph (D) of this paragraph; 

"(ii) has only limited commercially significant purpose or use other than 
to conceal such source or routing information; or 

"(iii) is marketed by the violator or another person acting in concert 
with the violator and with the violator's knowledge for use in concealing the 
source or routing information of such messages;"; 
(2) in subsection (c)(2)(A)— 

(A) by inserting "(i)" after "in the case of an offense"; and 
(B) by inserting after "an offense punishable under this subparagraph;" 

the following: "; or (ii) under subsection (aX5XD) or (aX5XE) of this section 
which results in damage to a protected computer"; 
(3) in subsection (cX2), by adding at the end the following new subpara- 

graph: 
"(D) in the case of a violation of subsection (aX5XD) or (E), actual monetary 

loss and statutory damages of $15,000 per violation or an amount of up to $10 
per message per violation whichever is greater; and"; 

(4) in subsection (e)— 
(A) by striking "and" at the end of paragraph (8); 
(B) by striking the period at the end of paragraph (9); and 
(C) by adding at the end the following new paragraphs: 

"(10) the term 'initiates the transmission' means, in the case of an elec- 
tronic mail message, to originate the electronic mail message, and excludes the 
actions of any interactive computer service whose facilities or services are used 
by another person to transmit, relay, or otherwise handle such message; 

"(11) the term 'Internet domain' means a specific computer system (com- 
monly referred to as a "host") or collection of computer systems attached to or 
able to be referenced from the Internet which are assigned a specific reference 
point on the Internet (commonly referred to as an 'Internet domain name') Emd 
registered with an organization recognized by the Internet industry as a reg- 
istrant of Internet domains; 

"(12) the term 'unsolicited electronic mail message' means any substantially 
identical electronic mail message other than electronic mail initiated by any 
purpose to others with whom such person has a prior relationship, including 
prior business relationship, or electronic mail sent by a source to recipients 
where such recipients, or their designees, have at any time affirmatively re- 
quested to receive communications from that source; and 

"(13) the term 'Internet' means all computer and telecommunications facili- 
ties, including equipment and operating software, which comprise the inter- 
connected network of networks that employ the Transmission Control Protocol/ 
Internet Protocol, or any predecessor or successor protocols to such protocol, to 
communicate information of all kinds by wire or radio.". 
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(5) in subsection (g), by inserting "and reasonable attorneys' fees and other 
btigation costs reasonably incurred in connection with civil action" after "iiyunc- 
tive relief or other equitable relief. 

SEC. 505. DEFINTTIONS. 
For purposes of this title: 

(1) BROADBAND.—The term "broadband" refers to a transmission capability 
in excess of 200 kilobits per second in at least one direction. 

(2) BROADBAND ACCESS TRANSPORT PROVIDER.—The term "broadband access 
transport provider" means one who engages in the broadband transmission of 
data between a user and his service provider's point of interconnection with the 
broadband access transport providers facilities. Such term shall also include a 
service provider who provides to itself, over facilities owned by it or under its 
control, the broadband transport of services between itself and its users. 

(3) SERVICE PROVIDER.—The term "service provider" means a person who 
provides a service that enables users to access content, information, electronic 
m£ul, or other services. The term may also include access to proprietary content, 
information, and other services as part of a package of services offered to con- 
sumers. 

(4) INTERNET.—The term "Internet" means all computer and telecommuni- 
cations facilities, including equipment and operating software, which comprise 
the interconnected network of networks that employ the Transmission Control 
Protocol/Internet Protocol, or any predecessor or successor protocols to such pro- 
tocol, to communicate information of ah kinds by wire or radio. 

(5) BROADBAND SERVICE PROVIDER MARKET.—The term "broadband service 
provider market" includes the provision of broadband services over a single 
broadband access transport provider's facilities. 

o 
Mr. HYDE. I want to commend my colleagues, Mr. Groodlatte and 

Mr. Boucher, for their excellent work in bringing these issues be- 
fore us. They are both well versed in high technology issues and 
they are a real credit to this committee. 

I appreciate all of you coming today, and we look forward to your 
testimony. I now turn to the ranking member, Congressman Con- 
yers, and then I will recognize the sponsors of these bills, Mr. 
Goodlatte and Mr. Boucher, for their opening statements. 

Mr. Conyers. 
[The prepared statement of Chairman Hyde follows:] 

PREPARED STATEMENT OF HON. HENRY J. HYDE, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF ILLINOIS, AND CHAIRMAN. COMMITTEE ON THE JUDICIARY 

Today the Committee holds a hearing on H.R. 1686, the "Internet Freedom Act," 
introduced by Congressman Goodlatte, and H.R. 1685, the "Internet Growth and De- 
velopment Act of 1999," introduced by Congressman Boucher. 

These two bills seek to enhance the growth of the Internet. They involve two re- 
lated issues. The first has to do with cable broadband lines and whether their own- 
ers will be required to grant access to them on nondiscriminatory terms. The second 
is whether the regional Bell operating companies will be able to transport data over 
long distance lines within their regions—something they are currently prohibited 
firom doing. The resolution of both of these issues will have profound consequences 
for the future of the Internet, and more broadly, the ways that we will commtmicate 
in the future. 

This Committee has a long and proud history in shaping telecommiinications pol- 
icy, and we were instrumental in passing the landmark 'Telecommunications Act of 
1996 into law. We intend to contmue that proud tradition in our consideration of 
this legislation. We are the Committee responsible for competition policy throughout 
the economy, and I cannot think of a set of competition issues that is more vital 
to our nation's future. 

At the time that we were considering the 1996 Act, the Internet was in its in- 
fancy. In a little over three years, it has gone from a technological marvel to a near 
necessity for millions of Americans.  That tremendous growth has  dramatically 
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changed many of the assumptions we held when we were considering the Act. That 
may mean that we need to reopen the Act, but it may not. 

It does, however, mean that we ought to take a look at that question, and that 
is what we are here to do. Several of the contending parties have visited with me 
in the last several weeks, and I will say publicly what I have said to them. I come 
to these issues with an open mind. I have taken no position on either of the bills 
before us, but I am very interested to hear the arguments of all the witnesses today. 

I also want to commend my colleagues, Mr. Goodlatte and Mr. Boucher, for their 
excellent work in bringing these issues before us. They are both well-versed in high 
technology issues, and they are a credit to the Committee. 

I appreciate all of you coming today, and we look forward to your testimony. I 
will now turn to the ranking member, Mr. Conyers. Then, I will recognize the spon- 
sors of these bills, Mr. Goodlatte and Mr. Boucher, for their opening statements. 

Mr. CONYERS. Good morning, Mr. Chairman, and my colleagues 
and all of the distinguished witnesses that are here. This is an im- 
portant matter. And I would like to begin by reminding the mem- 
bers of the importance of this hearing. This represents one of the 
most critical segments of our economy, nearly a seventh of our en- 
tire gross national product, affecting everyone in every business 
thereby. 

It has always been my position to support competition in all sec- 
tors to give consumers access to the greatest selection of options at 
the best prices. Unfortunately, to date I have not been impressed 
with the state of competition in the telecommunications industry. 

The fact of the matter is that cable rates essentially deregulated 
under the 1996 act have gone up over 20 percent in 6 years, and 
the competition and innovation among the Bells have resulted in 
a wave of mergers and consolidations. Seven Bells to four. And the 
cable industry is in the process of being swallowed whole by the 
long distance and software industries. 

TTie bill of my colleagues on the committee—and I too commend 
them—brings two critical communications issues before the com- 
mittee. The first question is whether Congress should impose open 
access requirements on high-speed cable to the Internet. Part of 
this issue comes down to whether high-speed access is a unique 
monopoly service which can't be duplicated or whether it is one of 
many equally good routes to the Internet. 

In addition, we need to consider what impact, if any, regulating 
high-speed cable will have on the ability of the cable industry to 
convert the technology into two-way telephone service which, of 
course, competes with the Bells. 

The other huge question before us is whether we should relax the 
statutory restrictions on long distance service by the Bells so they 
can enter the field of long distance data transmissions. On this 
point, there seems to be some clarity in the observation that the 
Bells should fully open up their networks to local competition be- 
fore they should be able to enter long distance. 

The statutory requirement serves two purposes: first, it ensures 
that the Bells can't use their local phone monopoly to create a mo- 
nopoly in long distance, and it creates a strong financial incentive 
for the Bells to open up their own networks to competition. 

Data transmission represents half of all the traffic on the tele- 
phone network and will soon go beyond 90 percent. 

So if we are to abandon the long distance entry tests for data, 
we will have to see very strong and compelling evidence that doing 
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so will not harm competition and will not negatively impact con- 
sumers. 

And so I approach this hearing subject to these observations with 
great interest in the comments that will come from a very distin- 
guished panel. 

The telecommunications industry was, frankly, bom into monop- 
oly. And it took three antitrust suits to finally bring some sem- 
blance of competition to Ma Bell. Competition and antitrust were 
also at the heart of the long distance restrictions included in the 
1996 Telecommunications Act. 

So let's have at it, but let's remember that the consumers and 
our citizens should be predominant in the concerns that we resolve 
here this morning. Thank you very much. 

Mr. HYDE. Thank you, Mr. Conyers. Mr. Goodlatte, the gen- 
tleman from Virginia. 

Mr. GOODLATTE. Mr. Chairman, I want to thank you for holding 
this hearing today. Clearly the turnout that we have is evidence 
that either this is perhaps the most important issue related to the 
future of the Internet or at least we have struck a nerve. I want 
to welcome everybody today. 

In my opinion, this is a tremendous issue and does very much 
relate to the future of the Internet. The promise and potential of 
the Internet is boundless, and we are just beginning to understand 
and realize how fundamental the Internet's impact on society will 
be. I hope that this will be the first of many Judiciary Committee 
hearings that will take a long-range view of the development of the 
Internet and our future as both a Nation and as an increasingly 
connected global electronic community. 

Mr. Chairmam, the legislation we hear testimony on this morning 
was introduced by Congressman Boucher and myself earlier this 
year because we felt we had no alternative. As we move from the 
current world of narrow band or slower speed Internet service, into 
the world of high speed or broadband Internet service, we recognize 
that the Internet is at a crossroads. One path continues to encour- 
age the quahties that have made the Internet the revolutionary 
technology we enjoy today, freedom, competition, and consumer 
choice. 

The other path is characterized by Umited competition and high- 
er prices, followed by inevitable attempts at burdensome regula- 
tions by aggressive Federal Government agencies. This path results 
when a company can abuse its market power to restrict the ability 
of businesses to compete on the Internet and restrict the ability of 
consumers to access the Internet provider and content of their 
choice. 

The Internet as we know it, open, competitive and easily avail- 
able to consumers, will cease to exist. That path, unfortunately, is 
the path we are on right now. 

Congress must act now to ensure that the qualities that made 
the Internet a revolutionary tool for both business and users, de- 
regulation, competition, and easy consumer access remain fun- 
damental components of the Internet for future generations. 

The first goal of our legislation is deregulation. The bill gets the 
FCC out of the business of regulating the Internet. It accomplishes 
this by eliminating existing FCC regulations that are inhibiting the 
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development and roll-out of certain types of broadband Internet 
service in nonurban and rural areas. 

The second goal of our legislation accomplishes—the second goal 
our legislation accomplishes is to ensure consumer choice through 
open competition. Through the clarification of current Euititrust law 
and the deregulation of restrictive regulations on the ability of 
phone companies to compete in the provision of nationwide data 
services, our legislation provides competition in both the Internet 
service provider and the Internet backbone markets. 

Finally, our legislation encourages open consumer access for con- 
sumers by encouraging the roll-out of high-speed Internet service 
into rural and nonmetropolitan areas more quickly. The relaxation 
of existing regulations on the phone companies would allow them 
to more quickly enter the backbone market, rolhng out high-speed 
service to more and more rural areas. 

The bill also rewards the phone companies from meeting certain 
roll-out requirements by removing rate and price regulations. 
These requirements include conditioning local loops for high-speed 
service by competitors and fiUng plans with their State regulatory 
agencies for the predicted roll-out of broadband service. 

The principles of free market competition, low government regu- 
lation, and open consumer access have guided tihe growth of the 
Internet. The environment that has nurtured this early growth 
must be preserved and strengthened to spur continued innovation 
and ensure that the Internet and information-based economy con- 
tinue to flourish. 

Our legislation will ensure that this environment continues to 
thrive in a way that avoids the heavy hand of government regula- 
tion while appljdng current antitrust law to ensure competition and 
protect both consumers and small businesses as we move into the 
21st century. 

Mr. Chairman, I think it is especially important that the Judici- 
ary Committee has taken the lead on this issue in addressing it 
fi*om am antitrust stand point because I think this is a place where 
we can truly speak for a competitive environment and work to con- 
tinue to see the Internet grow. But in order to accomplish that, we 
must make sure that no company, no industry, dominates this mar- 
ket. 

Thank you, Mr. Chairman. 
Mr. HYDE. I thank the gentleman. The gentleman from Virginia, 

Mr. Boucher. 
Mr. BOUCHER. Thank you very much, Mr. Chairman. It has been 

my pleasure to work with my Virginia colleague, Mr. Goodlatte, in 
authoring two items of legislation which are the subject of our 
hearing today which taken together address the major challenges 
that confront the Internet in our time. If enacted into law, the leg- 
islation that we have put forward will strengthen the Internet and 
will assure its growth and development. And I want to thank 
Chairman Hyde for assembling today's discussion, which is focused 
on these two items of legislation. 

Until the present time, congressional debate on matters that af- 
fect the Internet have been ad hoc. They have been for a single 
purpose only. The bills that Mr. Goodlatte and I have put forward 
provide the first comprehensive framework for debate by the Con- 
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gress of the major current Internet policy challenges. And I hope 
that today's hearing will be but the first formal step in a process 
that will lead to passage of these measures by the Congress during 
the course of this Congress. 

These are the goads that we are seeking to achieve. First, we 
want to assure that all people who connect to the Internet can se- 
lect the Internet access provider of their choice, whatever platform 
they have chosen for transport service. This open architecture is 
the model to which Americans have become accustomed. Most peo- 
ple connect to the Internet today using telephone lines. And under 
current law they can choose among an array of Internet access pro- 
viders. If the telephone company that offers transport services also 
offers an Internet access service, the customer may choose the tele- 
phone company^s Internet access service. But he is equally fi"ee to 
choose to purchase Internet access from some other provider. 

Unfortunately, that requirement does not extend at the present 
time to the cable industry. And as cable companies deploy high- 
speed cable modem services, they are requiring that their cable 
modem transport customers purchase either ©Home or Road Run- 
ner, their affiliated Internet access services. This arrangement 
threatens to close an Internet architecture that because of its pre- 
vious openness has enabled the Internet to grow and develop. This 
arrangement will deny customers a free and fair choice. And this 
arrangement threatens the very existence of many of the some 
5,000 Internet access providers found across the Nation today. 

The legislation we propose would keep the Internet architecture 
open, would assure customer choice, and would enable Internet ac- 
cess providers to continue to reach their business base of cus- 
tomers. 

As a second major purpose, our legislation will assure greater 
competition in the offering of Internet backbone services by permit- 
ting the Bell operating companies to provide data across LATA 
boundaries as long as the data does not consist of a voice-only long 
distance service. This provision is essential to assure adequate 
backbone services in many rural areas of the Nation and to protect 
the peering arrangements that keep Internet traffic flowing with- 
out charges among the various segments of the Internet backbone 
today. This insurance policy against a very real threat of concentra- 
tion in the offering of backbone services will help to keep the prices 
for Internet connections for all Americans reasonable. 

Our comprehensive legislation will also achieve these additional 
goals. By deregulating DSL services, we will strengthen the finan- 
cial case for the deployment of this broadband offering to homes 
and to places of work across the Nation by telephone companies. 
This provision will help to increase the speed oi Internet connec- 
tions and address one of the major policy challenges that confronts 
Internet consumers today. 

We propose to give new legal tools to Internet service providers 
to protect their facilities ft"om onslaughts of spam. We propose to 
authorize digital signatures for all commercial transactions so that 
no party to a commercial transaction can disavow that transaction 
due to the absence of a physical written signature. 

We propose new guarantees for the competitors of telephone com- 
panies in offering DSL services by making available to them recon- 
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ditioned loops at an earlier time so that they can in a more effi- 
cient way offer a competitive DSL service. And we propose a new 
right of privacy assuring that all Internet users will Know what in- 
formation is collected from them by Web sites, how that informa- 
tion is disseminated if at all by the Web site, and then have an op- 
portunity to opt out of visiting the Web site without any informa- 
tion about them being collected. 

These measures are careftiUy balanced. They are integrated each 
with the others, and together they will keep the Internet open and 
encourage its development. 

Mr. Chairman, I thank you again for organizing today's discus- 
sion, and I look forward to hearing from our distinguished wit- 
nesses. 

Mr. HYDE. Thank you, Mr. Boucher. Before I introduce the panel, 
Mr. Bryant, a member of our committee has been drafted by the 
Commerce Committee and apparently became a free agent and 
signed with them and is no longer with us. However, we came out 
number one in the draft, and we have his replacement. 

So I would like to introduce the newest member of the commit- 
tee. Representative David Vitter of the First District of Louisiana. 
Mr. Vitter is a graduate of Harvard University and the Tulane 
University Law School. He was also a Rhodes Scholar at Oxford. 
He practiced law for many years in Louisiana; he also taught law 
at Tulane and Loyola Law Schools. He served IVT. years in the Lou- 
isiana State legislature, where he was a champion of lower taxes, 
smaller government, and swifter punishment for criminals. We wel- 
come him to the committee today. Mr. David Vitter. 

Mr. VITTER. Thank you very much, Mr. Chairman. 
Mr. HYDE. Our first and only panel today consists of 11 wit- 

nesses who have various perspectives on the bills we are consider- 
ing. Our first witness is Mr. Bill Barr, the executive vice president 
and general counsel of GTE Corporation. Mr. Barr has a bachelor's 
and a master's degree from Columbia University and a law degree 
from George Washington University. After law school, he clerked 
for Judge Malcolm Wilkie of the D.C. Circuit. He has a long and 
distinguished career in public service, both at the Central Intel- 
ligence Agency and the Department of Justice, culminating with 
his service as Attorney General from 1991 to 1993. Before coming 
to GTE, he was in private practice with the Washington law firm 
of Shaw, Pittman, Potts and Trowbridge. 

Our next witness is Mr. George Vradenburg, the senior vice 
president of America Online. Mr. Vradenburg is a graduate of 
Overland College and Harvard Law School. He has been a partner 
at the law firm of Latham and Watkins and has served in the legal 
depfirtments of CBS and Fox. He joined AOL as its general counsel 
in 1997 and has been with the company ever since. 

Our next witness is Mr. Ken Wasch, the president of the Soft- 
ware and Information Industry Association. Mr. Wasch, I hope I 
am pronouncing it correctly—is it soft, Mr. Wasch? 

Mr. WASCH. Yes. 
Mr. HYDE. Mr. Wasch is a graduate of Lehigh University and the 

State University of New York at Buffalo Law School. After law 
school, he spent 8 years with the Department of Energy. In 1984, 
he founded the Software PubUshers Association; and he led that as- 
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sociation until this year, when it merged with the Information In- 
dustry Association. He is now the leader of the newly merged asso- 
ciation that he represents here today. 

Our next witness is Mr. Erik Sten, the commissioner of public 
works for the City of Portland, Oregon. Commissioner Sten is a 
graduate of Stanford University and served for many years as chief 
of staff to a city commissioner in Portland before being elected in 
his own right in 1996. During that time he became recognized for 
his work in the field of housing. As commissioner of Public Works 
he is responsible for, among other things, the city's Office of Cable 
Commimications and Franchise Management. 

Our next witness is Mr. Scott Cleland, managing director of the 
Legg Mason Precursor Group. Mr. Cleland has a bachelor's degree 
from Kalamazoo College and a master's degree from the University 
of Texas. He has a long career in government, serving in the State 
Department, the Treasury Department, £ind the Office of Manage- 
ment and Budget. He also has extensive experience in the private 
sector working with Booz Allen and Hamilton, Charles Schwab and 
Company, and Legg Mason. 

Our next witness is Mr. Mark Rosenblum, the vice president for 
law of AT&T. Mr. Rosenblum is graduate of the University of 
Maryland and the University of Michigan Law School. Mr. 
Rosenblum practiced with the law firm of Sullivan and Cromwell 
before joining AT&T in 1984. He has been with the company since 
that time, rising to his current position last year. 

Next Mr. Mike Salsbury, the executive vice president and gen- 
eral counsel of MCI Communications. Mr. Salsbury is a graduate 
of Dartmouth, and he has a JD and an MBA from the University 
of Virginia. He was previously the managing partner of the Wash- 
ington office of the law firm of Jenner and Block. He came to MCI 
as its general counsel; and after its merger with Worldcom, he has 
had the same role with the newly merged company. 

Our next witness is Mr. Tim Boggs, the senior vice president of 
Time Warner. Mr. Boggs is a graduate of the University of Wiscon- 
sin. He is also a veteran of the staff of this committee, and we ex- 
tend to him a special welcome in that regard. He joined Warner 
Communications in 1982 and has been with the company in its var- 
ious forms since then. 

Our next witness is Mr. John Windhausen, the president of the 
Association for Local Telecommunications Services. Mr. 
Windhausen is a graduate of Yale University and the UCLA Law 
School. He has had a distinguished career in government, serving 
at the Federal Communications Commission and the Senate Com- 
merce Committee. Since leaving the committee, he has worked at 
the Competition Policy Institute as well as teaching at Georgetown 
university. 

Our next witness is Mr. Tod Jacobs, the senior telecommuni- 
cations analyst at Sanford C. Bernstein and Company. Mr. Jacobs 
has a bachelor's degree from Northwestern University and a mas- 
ter's from the Columbia University Journalism School. Before be- 
coming a securities analyst, he had a career in journalism and was 
nominated for a Pulitzer Prize and an Emmy Award. He joined his 
current company in 1989 and became a partner in 1995. 
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Our final witness is Mr. Gene Kimmelman, the codirector of the 
Washington office of Consumers Union, the publisher of Consumer 
Reports. He is a graduate of Brown University and the University 
of Virginia Law School. He served 2 years as the chief counsel of 
the Senate Judiciary Committee's Antitrust Subcommittee. He also 
has worked with the Consumer Federation of America and Con- 
gress Watch. He is recognized as a leading consumer advocate on 
telecommunications issues. 

We welcome all of you and look forward to your testimony. And 
I would request that you try to confine your remarks to 5 minutes. 
The entirety of your statement will be received into the record and, 
of course, will be read and studied. But because we have so many 
witnesses it would be helpful if you could abbreviate your com- 
ments in general and leave time for questions. 

Mr. CoNYERS. Mr. Chairman, might all the members have an op- 
portunity to submit any written introductory statements that they 
may not have made? 

Mr. HYDE. Absolutely. Anyone who has an introductory state- 
ment it shall be received into the record at this point without objec- 
tion. 

[The prepared statement of Ms. Jackson Lee follows:] 

PREPARED STATEMENT OF HON. SHEILA JACKSON LEE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 

I would like to thank Chairman Hyde and Ranking Member Conyers for conven- 
ing this important legislative hearing on two bills, H.R. 1685 and H.R. 1686, both 
of which touch upon broadband telecommunications issues that are one of the driv- 
ing forces behind our thriving economy. 

Before we can come to a resolution on these two bills, I believe it is in the interest 
of the Committee to examine how it is that we got here. Simply said, what we are 
grappling with here today is the question of what Congress should do for an industry 
whose competition is technology-based, but where the technologies that drive competi- 
tion are in a state of convergence. 

In a recent conversation I had with Federal Communications Commissioner Wil- 
liam Kennard, we spoke of what it was that would bring us back to the Tele- 
communications Act of 1996, which I proudly worked on as a Freshman Member in 
this House. What would it take to make us revisit some of the principles that were 
laid down in that important piece of legislation? His answer was clear, and one with 
which I wholeheartedly concur—convergence would bring us back. 

By convergence, I am describing the phenomenon that moves even as we sit in 
this Chamber. It brings together the technologies that bring moving pictiu-es to our 
television sets and that allows us to speak with each other over the telephone. Both 
technologies have the capacity to carry high-speed data over the Internet, one 
through the use of cable modems, and the other through a technology known as 
DSL. And now, what we thought were disparate systems are competing directly 
with each other—one technology versus another. 

The ramifications of this convergence are startling and have caused the business 
community to rethink what it means to be called a telecommunications company. 
It also gives Congress pause to think about whom should we think should be treated 
as a telecommunications company under the law. These biUs will allow us to focus 
our discussions on these profound legal questions. 

To me, these bills do not represent a radical departure from current pohcy. What 
they do, however, is expand the scope of our policies to uncharted territories. Part 
of tiie reason for that, and one of tne honest impetuses for these bills, is the fact 
that, for now, cable systems are developing to be the platform-of-choice for 
broadband services. 

If this trend continues, to the point where we no longer have technology-based 
competition—then I would not think it unconscionable that we apply some of the 
same regulations that currently exist on the phone networks to the new technology. 
I understand that this will have a significant impact on those who have invested 
a great deal of capital into cable and whom originally thought that their investment 
would give them the right to exclusively capture the Internet business of their cus- 
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tomers. But that is part of the reason why we are having this hearing here today— 
to gauge the magnitude of that impact. 

Another aspect of this legislation that we will be looking into is whether Section 
271 of the Telecommunications Act needs to be retooled in order to deal with the 
convergence of technologies that I described earlier. Part of the debate will focus on 
to what an exemption from Section 271 of the Telecommunications Act for data 
transmission would do to the delicate balance that I believe we achieved between 
local and long-distance phone companies in 1996. We need to know whether we will 
be allowing an end-run around the Act, or whether we are truly creating an oppor- 
tunity for investment in our Internet backbone. 

We also need to investigate the current status of the Internet backbone. Is its 
bandwidth adequate for the near and distant future? Do too few parties control it? 
Is there an adequate reason to prohibit local-access providers from purchasing seg- 
ments of the backbone? Will new technologies rely on the backbone? 

The bottom Une is that whatever decisions we make, we must try to keep our eye 
on the best interest of consumers. We want to make sure that we are not making 
choices between factions of phone companies for their sake, but that we are making 
smart choices for our constituents. 

I hope that the testimony today will allow us to make informed decisions on these 
bills as we move forward, and I look forward to working with all of you on this im- 
portant issue. Thank you. 

Mr. HYDE. Mr. Barr. 

STATEMENT OF WILLIAM BARR, EXECUTIVE VICE PRESIDENT 
AND GENERAL COUNSEL, GTE CORPORATION, WASHINGTON, 
DC 
Mr. BARR. Thank you for the opportunity to testify today, Mr. 

Chairman. And I would Uke to commend Congressmen Goodlatte 
and Boucher for their leadership on this critical issue. You know, 
when you think about it, there is no institution that is potentially 
as central to our economic and communal life as the Internet. It 
is more than just a method of communication; it is really a market- 
place where buyers find sellers and commercial transactions are ex- 
ecuted. And it is more than an entertainment media. It has become 
the primary means of the dissemination of opinions and ideas. It 
has really become very much a comment, a public comment and a 
public forum. 

Now the principal constraint that has been operating on the 
Internet today is that, while the backbone of the Internet can carry 
rivers of data, the pipeline to the house can only carry a trickle. 
And there have been two solutions that have been developed, one 
by the phone companies, and one by the cable companies. These 
are technological solutions that c£in transform those pipes into high 
bandwidth pipes capable of pumping rivers of data into the home. 

Now, this will effectuate the promise of the Internet. And people 
are desperate for it, desperate to get that high band width, because 
that is when video csm come over, video, incidently, which competes 
with cable. That is how you can have real-time teleconferencing 
and other things like that. 

How do we get that out to people as quickly as possible? Every- 
one here says we are for competition. Well, let that be the bench- 
mark. We should be for anything that maximizes competition on 
the Internet because that ensures the widest auid the quickest de- 
ployment of this technology; but it also ensures that the Internet 
will be diverse, will be innovative, and will continue to grow. 

And that is what the Goodlatte-Boucher bill does. It maximizes 
competition on the Internet. This is the key point. The status quo 
is not full competition or competition. There are obstacles in place 
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today that constrain and limit competition. And what the Good- 
latte-Boucher biQ does is it eliminates those obstacles and it 
unleashes the forces of competition. I can't imagine a more deregu- 
latory procompetitive approach to dealing with the Internet than 
this bill. It basically says that the Internet is a regulation-free 
zone; let the competition begin. 

Now, what is the first obstacle? I said there were two. The first 
obstacle is that the cable companies are asserting that they have 
the unique right—no one else has this in the telecommunications 
industry—to engage in a grossly anticompetitive practice that vio- 
lates a basic tenet of open access which has been the bedrock of 
maintaining competition in telecommunications industry. 

And what this is is a simple tactic. It says if we own the local 
wire, then we can dictate to you what services you get over it and 
we can require that you only get our services over it. This is a form 
of improper tying that has historically curtailed competition in tele- 
communications markets. If a person has an advantage in one mar- 
ket and seeks to leverage it into another by sajring if you buy prod- 
uct A from me, I am going to force you to buy product B. That is 
anticompetitive. That is not procompetitive, because you curtail 
competition in market B and you limit consumer choice. 

If all the electric utilities today got together and said, hey, it is 
our electricity you are using, and if you want to use our electricity 
you have to buy yotir appliances fi-om our subsidiary, you can't use 
any other appliances, that curtails competition in the appliance 
market. That is anticompetitive and has always been found anti- 
competitive. 

Now this bill prohibits this tactic by requiring open access. And 
that open access is bom of bitter experience over the past century. 

These teleconununications industries of the past were not bom 
into monopoly. What happened was at the beginning of the cen- 
tury, AT&T tried exactly the same tactic. They bought up the local 
pipeline and said if you want to get long distance, you have to buy 
our long distance product. And that led to a monopoly. We have 
been spending decades trying to undo it. 

Same thing happened in cable. The cable companies in the 1980'8 
said we own the pipeline; we are going to control the content. And 
that eliminated virtually the independent video programmers. And 
in both cases open access was approved by Congress but after the 
fact, after the damage was done. And what is stunning here is that 
the same two players, AT&T and the cable companies, are trying 
to do exactly the same thing in the Internet market, say we control 
the pipe, )rou have to use our content, you have to use our transpor- 
tation system. 

The second obstacle is that there is a direct prohibition, a direct 
prohibition and burdening of the telephone companj^s ability to 
come in and compete and provide their high bandwidth service. 
And just look at this—and this is how I will conclude—just look at 
this difference. AT&T is saying we need—if we are restricted to the 
revenue from loceil transport, then we have no incentive to invest 
in high bandwidth. We have no incentive. 

So we not only need to compete in the vertical stream, but we 
have to capture that through a compelled tie-in with our cus- 
tomers. We have to say we need to force the customers to get into 
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our ISP, we have to get the backbone revenue, otherwise we don't 
have the incentive to deploy. But look what the rules are doing to 
the telephone company. The rules for the telephone company say 
you can't even compete, much less lock in. 

All we are saying is let us compete in those markets. We are not 
asking for a lock-in; we are asking to compete in those markets. 
The bottom line is this: when AT&T and the cable companies say 
they want free competition, they want to compete but they want 
their competitors burdened so they can't compete. And second when 
they say they want competition, they want to be insulated from the 
traditional free market rules that apply to everybody else in the 
telecommunications industry. 

Thank you. 
Mr. HYDE. Thank you. 
[The prepared statement of Mr. Barr follows:] 

PREPARED STATEMENT OF WILLIAM BARR, EXECUTIVE VICE PRESIDENT AND GENERAL 
COUNSEL, GTE CORPORATION, WASHINGTON, DC 

Thank you, Mr. Chairman, for the opportunity to testify before the Committee. 
I am Bill Barr, Executive Vice President and General Counsel for GTE. 

Within the near future, high-speed or broadband Internet access will become the 
most important communications medium in the country. As a result, the Internet 
soon will become central not only to our economic vitality, but to our communal life. 
It will be the public commons, a forum for ideas, a marketplace, a medium of enter- 
tainment, a vast public library, and the primary means for the dissemination of 
news, opinion, and information. 

The Internet market currently suffers, however, from severe constraints on com- 
petition caused by ad hoc and irrational government regulation that has been lifted 
firom the telephone and cable television msu-kets and haphazardly applied to the 
very different Internet market. 

First, existing law prevents one set of competitors—local telephone companies— 
from competing freely in the Internet market, thus insulating cable companies from 
fiiU competition. 

Second, exploiting their insulation from f\ill competition, cable companies are en- 
gaged in a classic anticompetitive tactic—tying their services together, which per- 
mits cable companies to leverage control from one market into others. Specifically, 
AT&T and the cable giants are requiring consumers who want broadband access 
transport also to purchase the cable company's affiliated ISP instead of the ISP of 
the consumer's choice. 

The bills introduced by Congressmen Goodlatte and Boucher deal directly with 
these problems and are highly pro-competitive. The bills would break down the ex- 
isting barriers to telephone company competition and simultaneously prevent im- 
proper cable company leveraging—and thus would ensure free, equal, and open com- 
petition on the Internet, which would greatly benefit consumers. 

First, the bills would allow the local telephone companies, including the Bell com- 
panies, to compete freely in the Internet transport markets. I want to stress, how- 
ever, that the DUIS would not in any way remove the requirements on the Bell com- 
panies to open their local telephone markets to competition in order to enter the 
long-distance phone market, but would simply free them to participate fully in the 
Internet market. Second, the bills would prohibit the cable companies' current anti- 
competitive practice of tying and would impose open-access requirements on all 
broadband access transport providers, cable companies and telephone companies 
alike. 

\. GUARANTEEING OPEN ACCESS AND FREEDOM OF CHOICE 

Let me turn first to open access. 
The principle of open access is not newly minted: It has been the central tenet 

of the telecommunications industry for the last 15 years. The notion has been a sim- 
ple one: You can install a driveway and get a fair return fix)m the consumer for in- 
stalling that driveway, but that does not give you the right to dictate to the house- 
hold wTiere they go on the highway. 

That fundamental principle has been applied to open up the telephone markets 
and to protect independent programming in the video market. 
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That's why consumers today can choose their long-distance carrier. Ifs not dic- 
tated by the local company. Consumers have a choice. That's open access. 

That 8 why cable company operators are not allowed to favor video programmers 
owned by the cable company in providing cable television service. 

And that's also why consumers have a choice today when they use the telephone 
line to get to the Internet. They can choose their ISP—whether America Online or 
GTE Internetworking or Mindspring or one of the other ISPs in operation. Again, 
open access. 

This policy of open access was not dreamed up in some Utopian classroom. Rather, 
it is the product of bitter experience over the twentieth century. Twice in this cen- 
tury, large corporations successfully came to dominate key parts of the tele- 
communications industry through a simple two-step strategy. First, buy up a large 
percentage of the local pipelines into the home. Second, close off consumer access 
to any other provider of services—forcing the consumer to do business only with 
companies affiliated with the owner of the pipeline into the home. 

In the first decade of this century, as the newborn telephone industry was explod- 
ing, AT&T bought up the bulk of local exchanges and forced its consumers to choose 
A'T&T as the long-distance provider. Competition quickly withered away, and AT&T 
succeeded in establishing its monopoly. 

Similarly, in the 1980s, cable companies used their control over cable access to 
try to take over video progranuning and content. The cable companies used their 
ownership of the wire to get a piece of the action on content and to require that 
content providers be affiliated. "The Congress finally took steps to curb this practice 
in 1992 and require nondiscriminatory access. 

In both of these cases, regulators eventually stepped in and required open and 
equal access. But the key point is that the regulators stepped in only after tne dam- 
age had been done—after competition had been thwarted. Through a series of regu- 
latory devices over the past 15 years, regulators have been struggling to recreate 
competition and to return to open access principles in these markets. 

Its therefore ironic that the same companies that tried these tactics earlier— 
AT&T and the cable giants—are now combining into one huge firm and putting the 
same tactics into effect to try to dominate the Internet, which is the telecommuni- 
cations marketplace of the 2l8t century. AT&T is buying a large percentage of high- 
speed Internet lines into the home and is also seeking to close off the consumer's 
abihty to choose any ISP other than one controlled by AT&T. 

Many cable companies, in offering Internet access, are compelUng their customers 
to sign up for, pay for, smd use their ISPs if they want to use a cable modem. Basi- 
cally, customers do not have a choice. If they obtain cable modem service, they must 
choose the cable company's ISP. 

The cable companies are enforcing their lock on the customer with three penalties. 
First, they are telling customers who want to use another ISP that they still have 
to pay for the cable company's ISP—in other words, a consumer who wants choice 
has to pay twice. 

Second, beyond this financial penalty, they impose a performfmce penalty. They 
provide a direct connection to their own ISP, but the traffic of customers who want 
to reach another ISP travels on the public Internet, leading to a lower-quality con- 
nection. This is discrimination pure and simple. 

Finally, by making customers ^o through their ISP, the cable companies can block 
competitive products fi^m reaching their customers. A perfect example is the cable 
companies' anticompetitive limit on video streaming over the Internet—a restriction 
obviously designed to insulate their own television product firom competition. 

All that is required to end the cable companies current monopoly leveraging is 
a simple legal mandate that cable operators deliver traffic on an open and non- 
discriminatory basis to other ISPs. The bills offered by Congressmen Goodlatte and 
Boucher would accomplish that goal and thus would greatly promote competition 
and consumer choice. 

Cable companies respond that, regardless of the policy justifications, it is not tech- 
nicallv feasible for them to provide open access to other ISPs. But GTE has proved 
just the opposite in trials recently conducted in Clearwater, Florida. Open access to 
the cable system is technically feasible. 

Open access is not regulation of the Internet, as some opponents suggest, but sim- 
ply ensures access to the Internet and Internet interconnection to guarantee competi- 
tion on the Internet and freedom of choice for the consumer. The principle of open 
access is a free-market principle that if imposed now, will avoid the need for truly 
massive regulation later. In that regard, recall that the Telecom Act of 1996 was 
largely necessary because of the failure to impose open-access requirements at the 
dawn of a previous communications medium: the telephone. 



23 

The policy of open access thus not only is necessary, but is necessary now. Those 
who are taking a "Vait and see" attitude with respect to open access to the Internet 
are wrong. Once a firm gets a head start in closing off competition—as AT&T is at- 
tempting to do in the Internet access smd ISP markets—the results can take years 
to undo. In fast-growing, network industries, anticompetitive tactics can lead to dis- 
astrous results very quickly. It is therefore imperative for legislators and regulators 
to act now to ensure open access. 

n. REMOVING RESTRICTIONS ON LOCAL TELEPHONE COMPANIES IN INTERNET 
TRANSPORT MARKETS 

Existing government policies are also hindering competition by crippUng the abil- 
ity of loc^ telephone companies even to compete in the Internet market. 

First, the FCC is interpreting the Teleconununications Act to prohibit the Bells 
from transporting data to the Internet backbone. The Bells' inability to compete in 
these Internet transport markets creates powerful disincentives for the Bells to de- 
ploy broadband DSL service. Many rural areas of the country have no nearby con- 
nections to the Internet backbone. In these areas, interLATA restrictions aimed at 
long-distance voice services have had the inadvertent effect of preventing the Bells 
from providing high-speed Internet services, including DSL access. The reason is el- 
ementary: There is Uttle reason that a company would invest to provide DSL in a 
remote area if the company is blocked from carrying traffic on its own hirfj-speed 
lines to the Internet. If the existing interLATA restrictions did not apply to IP data, 
the Bells would be able to bring high-speed Internet access to rural areas much 
sooner. 

AT&T contends that, in order for it to have incentive to deploy cable modem 
broadband service, it needs not only to compete in all of the various Internet mar- 
kets, but also to tie together its services in vertical markets, to leverage its power 
from one market to the next. All that the Bell companies seek, by contrast, is the 
ability simply to compete in the Internet markets. 

The existing prohioitions on the Bell companies in carrying Internet traffic also 
prevent full competition in the backbone market. There is a strong public interest 
in competitive parity among mjgor backbone providers. Indeed, it is only because 
of competitive parity that the major backbone providers have had an incentive to 
maintain high-quality peering arrangements with each other. Competitive parity 
among backbone providers is in serious peril, however. The Big-Three long-distance 
companies could soon dominate the market, discriminate against other backbone 
providers, and drive customers to their own backbones. This would enable the back- 
Done provider to leverage downstream its backbone market power into the ISP and 
content markets. 

Bell entry into the Internet backbone market would preserve competitive parity, 
however. With their resources, the Baby Bells could rapidly enter the oackbone mar- 
ket and be treated as peers by the existing major backbone providers. 

Second, under existing law, there is a regulatory overhang on all local phone com- 
panies because the FCC is threatening to impose the entirety of telephone regula- 
tion, including unbundling requirements, on telephone companies engaged in the 
Internet market. This is a further deterrent to investment in DSL: ff a company 
cannot recover any meaningful profit from its investment because of onerous 
unbundling rules that were designed for an entirely different medium, common 
sense tells us that will deter investment. The existing regulatory posture yet again 
highlights the gross regulatory disparity that currently exists between cable compa- 
nies and telephone companies and that thwarts the kind of real competition on the 
Internet that would benefit consumers. 

In the end, the fundamental issue with respect to the Internet, as with all tele- 
communications, is how to allow the consumer to communicate with and obtain in- 
formation from anyone anywhere in the world. There are only two ways this can 
occur: either (i) monopoly control of the entire network of wires and connections, or 
(ii) a network of networks governed by principles of interconnection, open access, 
and free competition. The choice between those two approaches for the Internet now 
faces this Congress. The choice must be made, and maction itself will be a choice. 
Will Congress side with AT&T and the cable giants and allow a replay of the 20th 
century—this time in the Internet market rather than the telephone market? Or 
will the Congress heed the lessons of history and ensure open access, freedom of 
choice, interconnection, and competition on the Internet? We believe that the right 
decision is clear, that Congress snould ensure open access and free and fair competi- 
tion on the Internet. 

Thank you. 

Mr. HYDE. Mr. Vradenburg. 
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STATEMENT OF GEORGE VRADENBURG, SENIOR VICE 
PRESIDENT, AMERICA ONLINE, DULLES, VA 

Mr. VRADENBURG. Thank you, Mr. Chairman, Ranking Minority 
Member Conyers. And I too want to commend Congressman Good- 
latte and Boucher for introducing this legislation which addresses 
what we at AOL think is perhaps one of the most important issues 
regarding the future development of the Internet. 

I want to take up on the theme, Mr. Convers, that you raised, 
the consumer. One of the most remarkable things about what has 
happened on the Internet is the extent to which the consumers are 
tEiking on board this Internet phenomenon. They are adopting the 
Internet, far outpacing the predictions of anyone a few years ago; 
and they are adopting the Internet at a rate which exceeds the 
adoption of television, of radio, of any other medium in history. 
Every month 1.5 million Americans are joining the online world, 
bringing the percentage of the U.S. population now using the Inter- 
net from zero in 1990 to over 30 percent today. 

In addition to the number of consumers coming onhne, busi- 
nesses are going online as well. And with each new business comes 
some more competition in this space. What is remarkable is that 
there is competition at every level of the value chain. There is com- 
petition among 6,000 Internet service providers. There is competi- 
tion among a variety—scores of portals and their millions of Web 
sites. And there is competition at a fierce level, a primitive level 
at every level of this value chain. 

This competition has spurred enormous innovation and has 
brought consumer prices down. And attached to my testimony you 
will see exactly what the product has been for American consum- 
ers: falling prices, improving service. 

Amazingly, all this power, all this competition and choice today 
is coming to residential consumers through one telephone line, a 
voice telephone system built for another purpose in another age. 
But all of this competition is coming through that one telephone 
line and that, Mr. Chairman, is the secret sauce of this Internet. 

The single telephone line on which the Internet rests is open to 
all competitors on the same terms. As a result, there are virtually 
no barriers to entry into this marketplace. There are no last mile 
gatekeepers deciding who can get in and not get into the Internet 
business. The appeal of a product in the marketplace rather than 
who owns the wire is what determines success. And consumers can 
select the Internet service of their choice rather than the one cho- 
sen for them by the wire line carrier. 

Now, the reason that the wire is open is a series of decisions in 
an antitrust context that the courts have made and this Congress 
has made over the last 30 years to assure that that infrastructure 
is open to all comers. And as a result, consumers are the drivers 
and the beneficiaries of this fierce, competitive, and open environ- 
ment. The government has simply kept the pla3ang field open and 
level. Soon the Internet is going to be available to broadband ca- 
pacity, as Mr. Barr noted. 

And in that world, Internet services are going to include voice, 
video and data services, all three of them in a convergent mix. And 
while today's broadband services—excuse me, narrowband services 
run over a single telephone wire, it is possible in the future that 
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these broadband services will run on a tapestry of multiple systems 
including telephone, cable, satellite, £ind wireless. 

Yet over the next few years, the most likely carriers of these 
services are going to be our telephone and our cable systems. Yet 
those two systems have different histories, subject to different reg- 
ulatory treatment by the government. Telephone system is open 
and transparent, pursuant to policies of antitrust courts and this 
Congress, and cable remains a regulated monopoly closed to com- 
petitive forces and notwithstanding the best efforts of this Congress 
to the contrary. 

In an age of convergence when the Internet's digital technology 
is illuminating the historic distinction between voice and video and 
data, we can no longer pursue a fundamentally schizophrenic atti- 
tude between these two historic voice and video items. We must 
choose between competition, the choice of the antitrust courts in 
the telephone context and the 1996 act and the regvdated monop- 
oly, the path taken by the cable industry. 

The adoption of an industrial policy specifically favoring one par- 
ticular competitor or technology such as cable is fundamentally in- 
compatible with a digital convergence that is happening in the 
Internet as well as the command of our national economic policy. 
The competitive economic outcomes and not government choice are 
the best protectors of the consumer welfare. 

The bills before this committee go a long way toward remedying 
the situation. We commend Messieurs Goodlatte and Boucher for 
their approach. It is one that relies on our antitrust history, is for- 
ward looking, and is market driven. It is consistent with the gov- 
ernment's policy over the last 3 decades to rely on competition and 
not regulation to enhance consumer welfare. 

Every member of this committee is well aware of the most fa- 
mous antitrust case in this Nation's history, the United States v. 
AT&T. That consent decree resolved the AT&T case and ushered 
in an era of consumer choice in long distance and telephone equip- 
ment that unquestionably has benefited every one of your constitu- 
ents. 

As we even the broadband world, real and substantial threats 
are emerging to the Internet access market. Strong, immediate, un- 
equivocal congressional action is needed to preserve competition 
and openness. The Goodlatte-Boucher legislation does this by nar- 
rowly prescribing anticompetitive actions in this field. And we urge 
you to move quickly on that legislation, Mr. Chairman. 

Mr. HYDE. Thank you Mr. Vradenburg. 
[The prepared statement of Mr. Vradenburg follows:] 

PREPARED STATEMENT OF GEORGE VRADENBURG, SENIOR VICE PRESIDENT, AMERICA 
ONLINE, DULLES, VA 

INTRODUCTION 

Chairman Hyde, Ranking Member Conyers, members of the Committee, good 
morning. Thank you for asking America Online to testify before the Committee 
today on two important pieces of legislation: 

• H.R. 1686, "The Internet Freedom Act", introduced by Congressman Good- 
latte; and 

• H.R. 1685, "The Internet Growth and Development Act of 1999", introduced 
by Congressman Boucher, both Members of this Committee. 
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These bills, and this hearing, are important parts of Congress' ongoing consider- 
ation of issues that are critical to the future oi the American economy and socie^ 
as we move further into the Information Age. We hope you will act swiftly and deci- 
sively to prevent certain kinds of anti-competitive behavior that threaten consumer 
welfeu-e by stifling competition in the market for Internet access. 

THE INTERNET TODAY: COMPETITIVE MARKETS BENEFTTTING CONSUMERS 

How and Vfhy the Internet Has Grown 
Unlike any other communications technology that has preceded it, the growth of 

the Internet is a truly remarkable phenomenon. In only a few short years, the me- 
dium has literally transformed the way Americans commxmicate, engage in com- 
merce, educate themselves and even participate in our democracy. An untold num- 
ber of new entrepreneurs have discovered that if they build something on the Inter- 
net—a Website, a business or a new access service—thousands, even millions, will 
come. Always open for business, always open to new ideas, the Internet is perhaps 
the most dynamic force in ovu- society Emd economy today. 

It has become a cliche to call the Internet "revolutionary". But, as we've seen 
throughout the 20th century, revolutions come and go. The Internet's truly world- 
changing impact is evolutionary; it is auickly causing fundamental and lasting 
chemges in the ways society, and the world economy itself, operates. 

The impact of tne Internet economy already is stunning. A recent University of 
Texas study concluded that today's Internet economy, measured by the value of 
goods and services flowing through it, is valued at $301 billion. Let me put that fig- 
ure in perspective. The Internet economy already is bigger than the telecommum- 
cations sector ($270 billion) and is fast closing in on the auto industry ($350 bUlion). 
Yet, the Internet is in its infancy and your poUcy choices will have an enormous 
impact on its future. 

"The most significant aspect of this online phenomenon in many ways is the degree 
to which consumer choice and competition at aU levels of the Internet marketplace 
have fueled its astounding growth. Consumers' Internet adoption rates are far out- 
pacing the predictions of even the most aggressive analysts only a few short years 
ago—and far outpace the track record of any other medium in history. More than 
half of Americcm households—a total of 53 million—now own PCs. And about one- 
third of American households now have access to the Internet. Every month, nearly 
1.5 million Americans join the online world for the first time, bringing the percent- 
age of the US population online from nearly zero in 1990 to over 30 percent today. 
Indeed, the number of online households in the United States grew Dy a factor of 
eight between 1994 and 1998. 

In five years, nearly 60 percent of Americans are expected to be online. This same 
rapid growth path can be seen throughout the world, where the number of onUne 
users is expected to reach 250 million by the year 2002. As one would expect from 
all of these online users, traffic on the Internet is doubling every 100 days. Analysts 
are predicting that by 2002 consumers will spend nearly $43 billion a year onune, 
compared to $8 billion last year. 

The Internet often is referred to as a "network of networks". Its power and 
strength is rooted in its open architecture, one where all networks are voluntarily 
interconnected, where each network delivers its traffic to other networks in bartered 
peering arrangements and where, as a consequence, every person on any network 
can reach every other person on any other network. As more and more networks, 
of ever-increasing capacity, are added to this "network of networks", every consumer 
and business benefits. 

Amazingly, all of this power is today delivered to residential consumers over a 
single "last-mile" infrastructure consisting of local telephone lines bmlt for an en- 
tirely different purpose—namely, local voice service. Through this "last mile," more 
than 6000 competing Internet service providers, or ISPs, offer a wide variety of 
price, feature and service packages to residential and business customers aUke. In 
just five short years, a system has emerged that serves over 90% of Americans with 
competing ISPs with local dial-up connections. 

Competition among ISPs has been crucially important to the widespread adoption 
of the Internet by Americans. As explained in tne attached charts, competition to 
offer consumers Internet access has brought prices for Internet access down to a 
greater degree, and much more quickly, than they ever would have come down in 
an environment with only a few providers. (See Exhibit A). ISP competition has 
raised the quality of Internet access service and expanded the range of Internet fea- 
tures available to consumers at all points in the Internet value chain. From the 
adoption of flat rate pricing to rapid innovation in business models, no ISP has been 
able to avoid the need to excel in this market. 
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Consumers are the drivers—and the ultimate beneficiaries—of this fierce competi- 
tive and open environment. There are virtually no barriers to entry into the Internet 
marketplace and no gatekeepers collecting tolls from new businesses. As a result, 
consumers have seen their product choices expand, have been granted access to a 
wealth of information historically available only to those with means, and have been 
empowered to participate in civic life in ways that were previously unimaginable. 
The Multidimensional Broadband Future 

Soon, the Internet will be available not only over today's "narrowband" tech- 
nologies but also through "broadband" connections 100 times faster than toda/s ac- 
cess speeds. That transition is beginning even now. 

As broadband becomes widely available, afibrdable and easy to use, we would ex- 
pect all ISPs to use that technology to meet the needs of consumers, small busi- 
nesses and the entire American population in new ways we have only begun to 
imagine. 

Online shopping—and online selling—will explode as more sophisticated tech- 
nologies expand the range of products and services available online and make it pos- 
sible to view, tour, test and even "try on" a range of products. 

Beyond online shopping will come the home office. Telecommuting—involving ev- 
eryone from typists to traders—will come into the mainstream through broadband's 
capabilities, benefiting cities across the country through reduced traffic and pollu- 
tion £uid giving businesses and employees much needed flexibility. One-person Inter- 
net-basea operations will compete with multinational corporations, creating whole 
new local industries. 

As broadband expands the capabilities of the Internet, its role will expand as soci- 
ety's "great leveler' —putting world-class resources, the widest range of products and 
services, and even access to the outside world at the fingertips of anyone capable 
of flipping a switch or dialing a telephone. 

Whue today's Internet is built on a single telephone access platform, broadband 
Internet has the potential to be built on multiple access platforms—telephone, cable, 
satellite and wireless. AOL's vision for residential Internet access is one of a true 
"broadband tapestry." In a multiple-platform environment, consumer choice and 
competition can and should be enhanced, not limited. Internet rivals should be able 
to oner a wide range of new Internet applications, using different speeds and plat- 
forms. In fact, the consumer need not be aware of which access technology its Inter- 
net service provider is using—the consumer ceires about service and applications, 
not technology. 

Realistically, however, the next few years will see two-way broadband access to 
the Internet for the consumer marketplace will be offered primarily through two 
sources, both wireline—DSL through traditional phone Unes and cable modems over 
cable systems. In the case of DSL, telephone compeuiies offer non-exclusive and non- 
discriminatory interconnection arrangements for these telecommunications services. 
We, and our Internet competitors, have entered into such arrangements with the 
prospect of higher speed Internet services and more robust apphcations becoming 
widely available in neighborhoods accessible by DSL by the end of the year. As I 
will (uscuss a bit later, cable however, poses some serious problems. 

Other broadband access technologies will also become available at some point in 
the future that will permit Internet customers unprecedented choice and flexibility. 
In fact, iust recently AOL announced an alliance with Hughes Electronics to help 
bring a hybrid form of high-speed Internet access through satellite to consumers by 
early next year. As a result, consumers will be able to benefit from affordable, con- 
venient and faster Internet service even if they hve in traditionally hard-to-serve 
communities like rural areas. But even this satellite-based system will continue to 
partially utilize the telephone network. 

THE POLICY CHALLENGE: PRESERVING THE COMPETITTVE ENVIRONMENT 

As stated above, competition, openness and consumer choice are the essential in- 
gredients of the success of the Internet, whether consumers access the Internet 
through narrowband or broadband. In the telephone environment, the move from 
narrowband to broadband will preserve those elements. But the cable industry's in- 
tention to close their systems tnreatens the Internet's success by stifling consumer 
choice and competition in Internet access. Unlike in other broadband facilities, cable 
companies do not plan to offer access to Internet services. The cable industry insists 
that a customer purchase the cable-owned or affiliated Internet service before buy- 
ing or accessing a competitive Internet service. 

Two recent events underline the fact that the "closed system" model has been cho- 
sen by the cable industry solely as a means to exercise its market power in 
broadband to the detriment of competition: 



28 

• A GTE test over its cable system in Clearwater, Florida, demonstrates that 
cable systems are technically able to support competitive Internet access pro- 
viders—despite cable industry claims to the contrary; 

• The general counsel of the Nation's second largest cable company testified be- 
fore a Congressional committee leist week that his own company has the tech- 
nical ability to offer open Internet access, but wiU not do so for business rea- 
sons. 

This practice has at least three adverse consequences. 
First, it eliminates competition in the access market, thereby challenging the 

Internet model that has kept prices falling and service quaUty rising over the last 
several years. 

Second, it forces consumers to pay twice to get the Internet service of their choice, 
thus depriving moderate and low income families of the benefits of competition in 
cable-based Internet service. 

Third, it discriminates in service quality between the cable-owned Internet service 
providers—whose content is directly accessible—and independent Internet service 
providers—whose content is only indirectly available through the Internet. To make 
matters worse, the cable companies have even stated their intention to preclude ac- 
cess to content otherwise available to the consumer on the Internet, material with 
which the cable system does not wish to compete, including video material longer 
than ten minutes. 
The Congressional Choice 

With the threat to Internet competitiveness looming, H.R. 1686 tmd H.R. 1685 
mark an important step in ensuring that that Internet of today serves as the model 
for tomorrow. As both bills recognize, technologies are converging and all services— 
voice, data, video and others—are beginning to be offered over traditionally distinct 
voice or video platforms. As a result, old regulatory classifications will not be sus- 
tainable. I*ro-competitive policies reflecting regulatory parity must become a clear 
priority. Congress should not favor one technology platform over another through 
public policy or regulatory disparities, or adopt or acquiesce to poUdes that hobble 
Internet deployment and use. 

As is reflected in the two bills before this committee, Congress long has believed 
that its responsibility to preserve competition is broad beised: the Nation's legal 
framework encourages competition at aJl levels, and ensures that market failures 
are minimized by proscribing specific kinds of conduct. 

The most important way that Congress has acted to encourage competition and 
prevent market failures is by establisning a broad framework of antitrust laws that 
have operated for more than a century to preserve competition in all the Nation's 
industries and to preempt the ability of competitors with market power from exer- 
cising that market power to the detriment of consumers. 

While the antitrust laws are often invoked to redress market failures after they 
occur, they are intended to encourage competition in all markets, whether they be 
emerging markets or mature markets. As the Supreme Court has said, the antitrust 
laws are "designed to be a comprehensive charter of economic liberty aimed at pre- 
serving free and unfettered competition as the rule of trade." Northern Pacific Rail- 
way Co. V. United States, 356 U.S. 1, 4 (1958). 

'The antitrust laws are based on a foundation much more concrete than just a de- 
sire to ensure general notions of fedmess in the marketplace. The Sherman Act re- 
flects the assumption that competition is the best method of allocating resources in 
a free market and the Congressional iudgment that ultimately, competition will 
produce not only lower prices but also better goods and services. Neither Congress 
nor the courts apply different standards to anti-competitive situations based on the 
age or maturity of the market—evidence of anti-competitive intent remains the 
touchstone. 

Antitrust laws and principles have preserved and enhanced consumer welfare in 
countless industries, incluoing the telecommunications industry and the mass 
media. Members with longer memories will recall that the antitrust laws required 
m^or changes in the ways that motion picture studios could be involved in the dis- 
tribution and exhibition of their products. Antitrust concepts were applied to per- 
ceived discrimination by broadcast networks in the acquisition of independent tele- 
vision programming. Congress used antitrust concepts to prevent the cable industry 
(rota snumng out emerging competition in satellite programming. The antitrust 
laws have been applied numerous times to correct real and potential problems with 
price fixing, technology transfer, and mergers and acquisitions. 

And, every Member of this Compmittee is well aware of one of the most famous 
antitrust cases in our Nation's history. The consent decree that resolved the AT&T 
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case ushered in a new era of customer choice in long distance and telephone equip- 
ment that unquestionably has benefited every one of your constituents. In fact. Con- 
gress has sought to build on the benefits of the AT&T divestiture: the 1996 Tele- 
communications Act was enacted after a decade of effort to further stimulate com- 
petition in the delivery of telecommunications services. In that Act, Congress contin- 
ued its historical efforts to ensure that all Americans have the best and lowest cost 
services in telecommunications through various initiatives aimed at promoting com- 
petition through open access for competitors. Clearly these principles of openness 
have enabled the Internet to develop and give in ways that would never have been 
possible in the closed environment of the pre-consent decree era. 

As we move to the broadband world, real and substantial threats are emerging 
to the competitive Internet access market that necessitate strong, immediate and 
unequivocal Congressional action to preserve competition and openness in the Inter- 
net marketplace across all facilities. 

The Goodlatte/Boucher legislation does this by proscribing specific kinds of anti- 
competitive conduct that would threaten the continuation of toda/s fierce competi- 
tion in the Internet access market as we move to the broadband world. The legisla- 
tion does so for the right reasons: to ensure that consumers have choices in prices 
and services, and to ensure that Congressional poUcy to mandate and encourage 
competition in the delivery of telecommunications services at all levels is not 
thwarted. 

CONCLUSION 

The goal of Congress in preserving and enhancing competition in Internet mar- 
kets should be similar to how it is dealing with other Internet-related issues: to rely 
increasingly on the marketplace, and less on regulation, to provide the greatest con- 
sumer benefits. That is one important reason why antitrust policy is the right tool 
to address these issues: It focuses on existing or threatened market failures and 
tries to prevent them. 

Right now, Internet access is a highly competitive market where entry costs are 
low and where business success is achieved by better products and services and 
lower prices. This Internet DNA of choice jmd competition—not the gatekeeper DNA 
of vertical integration—should be our guiding star. If gatekeepers want to play in 
the new Internet game, we should require them to play by Internet rules. We owe 
consumers no less. 

Congress can do that in the best, simplest, and clearest way by passing the Good- 
latte-Boucher legislation and establishing principles based on competition and 
choice for the Internet access marketplace. 

Thank you again for inviting me to share our views. I look forward to your ques- 
tions. 

63-550 - 00 - 2 



30 

CMt per Hour 

••1 •« •» •»< •« •« T7 

Online coats 
coottnue to fiU... 

—therebj lowcr- 
faiR monthly 
houMhold ipead- 
Ing for internet 
access (despite 
Increased ntase). 



31 

Mr. HYDE. Next Mr. Wasch. 

STATEMENT OF KEN WASCH, PRESmENT, SOFTWARE AND 
INFORMATION INDUSTRY ASSOCIATION, WASHINGTON, DC 
Mr. WASCH. Good morning, Mr. Chairman and members of the 

committee. And thank you for the opportunity to testify before you 
today. The Software and Information industry Association was 
formed in January of this year through the merger of the former 
Software PubUshers Association and the Information Industry As- 
sociation. 

We represent over 1,400 companies who produce valuable infor- 
mation and software products crucial to the growth of electronic 
commerce. Every few years the computer industry experiences the 
advent of new technologies that dramatically change how comput- 
ers are used and how we access information. 

While much has been accomplished in the last 15 years in terms 
of creating auid enhancing this crucial infrastructure, the fact of the 
matter is, Mr. Chairman, that most people today access the Inter- 
net through 28.8 baud modems. These connections are much too 
slow to receive or send robust products such as complex interactive 
services or further convergence of voice, data, and video products 
that are in the marketplace today but generally available only to 
large businesses. 

These products could easily be available to smaller enterprises 
and consumers as well and would ensure that the Internet becomes 
an even more valuable medium for U.S. consumers and an even 
greater engine of economic growth. 

We are on the verge of a roll-out of broadband Internet services. 
As the principal representative of the code and content companies, 
SIIA is concerned that consumers be able to choose how they wish 
to access the Internet. Consumer choice, not controls by the govern- 
ment or of certain favored players, is the proven way to assure a 
competitive, vibrant marketplace. 

Competition among all segments of Internet transport industries 
assures that consumers retain the freedom to select both the means 
by which they access the Internet and the service provider whose 
offerings of code and content best meets their needs. Internet 
transport providers such as telephone, cable, wireless and satellite 
companies should not be enabled—should not be able to engage in 
anticompetitive practices that frustrate or forestall consumer 
choice. Predominant carriers that are able to control unfairly the 
initial access to the Internet by bimdling advanced communications 
services can also limit consumer purchases of Internet services, in- 
cluding the valuable code and content that customers want. 

The ability of any provider of broadband services to gain an im- 
fair advantage through a monopoly control of its services and in- 
tentionally preclude consumer access to multiple Internet providers 
is a worrisome development. Consumers may effectively be denied 
choice in terms of the content that would otherwise be readily and 
easily available to them. We echo the comments of Mr. Vradenburg, 
sitting to my left, that consumers will not be served if there are 
last-mile gatekeepers. 

Let me be clear, Mr. Chairman. We are not concerned that cer- 
tain Internet content will be blocked completely from access. Rath- 
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er, the industry believes it benefits no one if transport providers 
through unfair monopoly control can bundle services selectively 
and hinder consumers from viewing and purchasing online prod- 
ucts and services. All ISPs have the ability to cache content so 
their customers can access it faster. In addition, ISPs frequently 
customize the first screen customers see when accessing the Inter- 
net. 

However, we cannot minimize the impact of having content selec- 
tion by the ISP, especially if the broadband service provider is the 
only transport service realistically available to the customer that 
the provider offers no choice. 

Any broadband carrier that can exercise imfair market power 
that adversely affects the consumer choice of Internet service pro- 
vider can also effectively foreclose the distribution vehicle to code 
and content products of all types. 

Let's consider an example in a situation where, let's say, the 
opening screen of a favorite ISP promoted Visa instead of 
Mastercard or American Express as the credit card of choice or 
Reuters rather than Bloomberg as the favorite news source. The 
firm not selected for this preferential treatment would not nec- 
essarily be blocked from customer access, but it is clear that a tilt- 
ing of the playing field can have an enormous impact on which 
products or services are even known to consumers, let alone used 
by them. 

We would not be concerned if there existed a wide range of 
broadband providers and each makes his own independent selec- 
tions. Now, the SIIA policy group had a very spirited debate con- 
cerning this issue, and we do not at this point take any position 
on the specific provisions of the Boucher-Goodlatte legislation. We 
have a series of questions we would like the committee to consider 
and those are contained within my written—my broader written 
statement. 

In conclusion, the broadband marketplace must be competitive, 
allowing code and content providers the maximum choice in how 
they deliver and how consumers access products and services on 
the Internet. Thank you. 

Mr. HYDE. Thank you, Mr. Wasch. 
[The prepared statement of Mr. Wasch follows:] 

PREPARED STATEMENT OF KEN WASCH, PRESIDENT, SOFTWARE AND INFORMATION 
INDUSTRY ASSOCIATION, WASHINGTON, DC 

Good morning, Mr. Chairman and. Members of the Committee, and thank you for 
the opportunity to testify before you today as you consider H.R. 1685 and H.R. 1686. 
My name is Ken Wasch, and I am Resident of the Software & Information Industry 
Association (SIIA). 

SIIA was formed in January of this year through a merger of the former Software 
Publishers Association and the Information Industry Association. SIIA represents 
1,400 companies that produce valuable information and software products crucial to 
the growth of electronic commerce. Our members provide not only the products that 
ensiu-e the continued growth of the Internet but also the online content and services 
that assure the Internet wiU be a marketplace where consumers can obtain the 
types of high-quality, reliable code and content that they demand. In many ways, 
the Internet is still in its infancy, and as the medium continues to mature, our 
member companies will continue to pave the way for every other industry that 
strives to take full advantage of electronic commerce. As such, SIIA and its mem- 
bers have long had a strong interest in promoting the deployment of competitive 
services to benefit their businesses and their customers, includuig competition in the 
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backbone of the Internet, those lines of commtinication so essential to the efRcient 
and rapid functioning of networks. 

Every few years, the computer industry experiences the advent of new tech- 
nologies that dramatically change how we use computers and access information. 
The introduction of graphical user interfaces fifteen years ago made computers 
much easier for millions of individuals and businesses to use. The mouse was in; 
the "C prompt was out. Companies that adapted to this change prospered, those 
that did not perished. The growth of local area networks ("LANs") in the late 
eighties and early nineties made it much easier to share information easily among 
users around the world and created even greater opportunities for both the informa- 
tion and software industries to offer new and more useful products and services. 
Once again, companies that failed to incorporate networking capabilities into their 
operational infrastructure were unable to compete with those that had recognized 
this shift. 

The commercialization of the Internet in the mid-1990s marked perhaps the most 
important paradigm shift in recent memory and was strongly encouraged by our in- 
dustry. Millions of Americans that had never used a computer now found access to 
the Internet to be a compelling reason to purchase a computer and get connected. 
The growth of the Internet has been nothing short of phenomenal, and has had an 
indelible effect on individuals and businesses alike. It has transformed how we com- 
municate, access information, shop and handle our finances. As this medium contin- 
ues to evolve and accessibility increases, more and more goods and services, espe- 
cially information and software products, will be available online to consumers 
around the world. 

Growth of commerce on the Internet has been possible because the government 
decided to step aside and encourage business to take the lead. Its rapid deployment 
has been dependent, first and foremost, on the construction and availability of a 
wide range of lines of communication and points of access. Much has been accom- 
plished in terms of creating and enhancing this crucial infrastructure, but even 
more advances are on the horizon. The fact of the matter is, Mr. Chairman, that 
the Internet is still accessed by most people through narrow-band 28.8 baud 
modems. These connections ture much too slow to receive or send robust products, 
such as complex interactive services or the further convergence of voice, data and 
video producrts that are in the marketnlace today but generally available only to 
large businesses. Yet these products could easily be accessible to smaller enterprises 
and bv consumers as well and would ensure that the Internet becomes an even more 
valuable medium for U.S. consumers and an even greater engine of economic 
growth. 

We are on the verge of the next paradigm shift—the rollout of broadband Internet 
services. Broadband services hold significant promise, but in order to see the prom- 
ise realized, it is essential that there be strong competition among those that pro- 
vide initial points of access to the high-speed lines of communication that are being 
deployed across the nation. As noted above, the commercialization of the Internet— 
and the resulting economic benefits—were supported by sound government policies 
that encouraged competition in the telecommunications market. Likewise, the ex- 
pansion of high-speed connections to the home can occur only if government acts 
carefully to assure that there is competition among Internet transport providers as 
well. As the principal representative of code and content companies, SIIA is con- 
cerned that consumers be able to choose how they wish to access the Internet. Con- 
sumer choice, not controls by the government or certain favored players, is the prov- 
en way to assure a competitive, vibrant marketplace. 

SIIA believes strongly that greater broadband deployment and the resulting in- 
crease in Internet connection speeds to homes and businesses can only enhance the 
value of Internet services and products. In fact, without the widespread deployment 
of high-speed services, the future development of the Internet could easily be 
stalled. There is a role for both incumbent and alternative local telephone companies 
to play through more rapid deployment of advanced Digital Subscriber Line ("DSL") 
services in all areas of the country, both urban and rural. DSL technology offers 
faster access to the Internet utilizing the existing telephone infrastructure than the 
common, much slower dial-up services available to most consumers today. The 
broader availability of DSL services will greatly increase competition in the provi- 
sion of Internet data transport by those that own or lease these lines, whether they 
be incumbent or alternative local telephone exchange companies. Expansion of DSL 
capabilities represents a huge step forward in consumer access to broadband serv- 
ices, just as emerging wireless and satellite services hold the promise of even more 
capabilities for high-speed Internet access. 

This Committee foresaw the wisdom of policies encouraging competition among 
providers of land-line communications when it helped crail the Telecommunications 
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Act of 1996. Although the goals of that legislation have been slower to reach than 
some had hoped, in the three short years since the Act became law, its framework 
has encouraged new investment and innovation in a broad-range of communications 
service offerings. Companies—^whether incumbent or local exchange carriers, long 
distance providers, and even cable, wireless or satellite service providers—see the 
reality of increased competition a short way down the road and are beginning to po- 
sition themselves to the make the most of rapidly expanding market opportunities. 

Our Association agrees wholeheartedly with the approaches taken by Congress in 
that Act and believes that a similar approach must be taken generally in regard 
to laws that may affect further development of the communications infrastructure 
underlying the Internet. Government interference must be minimized so that com- 
petition can become even more robust. The information technology industry—and by 
consequence Internet infrastructure—has grown at tremendous rates precisely be- 
cause these business sectors have been free to develop without excessive government 
regulation. This development has. in turn, helped fuel the growth of the information 
and software industries, encouraging the provision of innovative products and serv- 
ices in even greater numbers to benefit both businesses and the consumer. 

Competition among all segments of Internet transport industries assures that con- 
sumers retain the freedom to select both the means by which they access the Inter- 
net and the service provider whose offerings of code and content best meets their 
needs. Internet transport providers, such as telephone, cable, wireless and satellite 
companies, should not be able to engage in anticompetitive behaviors that frustrate 
or forestall consumer choice. Predominant carriers that are able to control unfairly 
initial access to the Internet by bundling advanced communications services can 
also limit customer purchases of Internet services, including the valuable code and 
content that customers want. The ability of any provider of broadband services to 
gain an unfair advantage through monopoly control of its services and intentionally 
preclude consumer access to multiple Internet service providers ("ISPs") is a worri- 
some development. Consumers may be effectively denied choice in terms of the con- 
tent would be otherwise readily and easily available to them. Code and content com- 
panies that would otherwise be encouraged to offer greater and more valuable serv- 
ices will be forestalled from creating innovative products. 

Let me be clear, Mr. Chairmsm. We are not concerned that certain Internet con- 
tent will be blocked completely from access. Rather, the industry believes it benefits 
no one if transport providers, through unfair monopoly control, can bundle services 
selectively and hinder consumers in viewing and purchasing online products and 
services. It cannot be in the interest of our industry or our customers, if the compet- 
ing, high-speed transport carriers use their position in the market to make decisions 
on access for the consumer, rather than making it easier consumers to exercise their 
own choices. 

All ISPs have the opportunity to cache content so that their customers can access 
it faster. In addition, ISPs frequently customize the first screen customers see when 
first accessing the Internet. Customers can generally modify the first screen, and 
many do so. However, we cannot minimize me impact of having content selection 
made by the ISP, especially if a broadband service provider is the only transport 
service reahstically available to the customer and that provider offers no choice in 
the ISP available to that customer. Any broadband carrier that can exercise unfair 
market power that adversely affects the consumer's choice of Internet service pro- 
vider can also effectively foreclose the distribution vehicle to code and content prod- 
ucts of «dl types. 

Consider, tor example, a situation where the opening screen of the favored ISP 
promoted Visa, rather than MasterCard or American Express, as the credit card of 
choice; or Reuters, rather than Bloomberg, as the favored news source. The firm not 
selected for preferential treatment woiild not necessarily be blocked from customer 
access, but it is clear that a tilting of the playing field can have an enormous impact 
on which product or service is even known to consumers, let alone used by them. 
We would not be concerned if there exists effectively a wide range of broadband pro- 
viders and each makes its own independent selections. After all, each restaurant 
can select whether it serves Coke or Pepsi. Chains normally make those selections 
for all franchises, and consumers can choose to eat in a particular restaurant or go 
to another for comparable service. However, it would be intolerable if a single res- 
taurant chain provided the only realistic opportunity for consumers' patronage and 
used its position in the marketplace to preclude their ability to choose one soft drink 
over another. The same holds true for access to information. As the technology para- 
digm shifts, we must watch closely to ensure that no one firm controls broadband 
access to American consumers and in doing so precludes choice in ISPs and the code 
and content services those ISPs offer. 
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Under current FCC regulations, incumbent local exchange carriers are already 
prohibited from engaging in such bundling. Congress was purposeful in this ap- 
proach when it passed the Telecommunications Act of 1996, for it recognized that 
the monopoly controls enjoyed by incumbent local carriers—ones long sanctioned by 
law £md financed by essentially all Americans who constituted the rate payers had 
to end, if further, innovative infrastructure development was to become a reality. 
The bills under consideration by the Committee today would apply the same 
unbundling rxiles to other providers of Internet transport, including cable, wireless, 
and satellite services, as a means of further enhancing competition. 

In recent weeks, SIIA's policy group has engaged in a spirited and valuable debate 
on the issues that are the subject of today's hearing. Our members are united in 
the conviction that the creation of a regulatory system that influences the deploy- 
ment of broadband services in the wrong way will only slow such deployment. We 
cannot support a policy that discourages and encumbers those who are making the 
huge investment necessary to provide such services. Further delays in deployment 
wiU only prevent more ubiquitous access to the mtmy valuable information and soft- 
ware products that consumers are demanding in greater and greater numbers. At 
the same time, however, we cannot risk development of predominant carriers who 
can and will use their market power imfairly to preclude competition on the Inter- 
net. SIIA is not prepared at this time to comment on specific provisions in either 
bill under consideration today. However, we believe there are several crucial ques- 
tions that this Committee and your colleagues in Congre&a must keep in mind in 
making your decision, and they are similar to the ones faced by you in crafting the 
Telecommunications Act of 1996. 

First there is the question of technological capabilities, namely whether cable, 
wireless and satellite providers have the same capacity as do local exchange carriers 
to accommodate a multitude of access providers offering similar, competing products 
and services adapted to high-speed treinsfer of code and content. The second ques- 
tion relates to the nature and extent of the control over the communications lines 
that these carriers offer. Is the type of monopoly that local governments have grant- 
ed to the cable industry, for example, and the manner in which it has been financed, 
comparable to the situation that Conaress corrected in relation to incumbent local 
exchange carriers under the Telecommunications Act of 19967 Third, Congress must 
make the determination whether the existence of alternative transport providers— 
including the whole gamut of telephone, cable, wireless, and satellite services 
emerging in the marketplace—offers sufficient competition and adequate reach to 
assure that consumers and smaller businesses have choices in how they achieve 
high-speed access to the Internet and the software and information services they de- 
sire. Finally. Mr. Chairman, SIIA beheves Congress should determine whether there 
has been, or is likely to be, a failure of the Nation's antitrust laws and mechanisms 
to the point that possible monopolistic behavior in the Internet transport sector can- 
not be remedied. 

In conclusion, let me be very clear that SIIA strongly believes consumers and 
businesses are best served by having a wide variety of choices for Internet access. 
We remain committed to the principle of minimal regulation of the Internet and 
healthy competition as the best means of assuring such choice. Policymakers should 
encourage the rapid deployment of broadband technology, a goal most easily 
achieved by eliminating wherever possible regulations that might otherwise reduce 
market incentives. The broadband marketplace must be competitive, allowing code 
and content providers maximum choices in how they deliver—and consumers ac- 
cess—productis and services on the Internet. 

SIIA and its member companies stand ready to assist the Committee in any way 
possible as you sort through these important issues. Clearly, this debate is one that 
will have effects reaching further than simply the interests of rival transport car- 
riers, and the code and content industries must be part of the debate. Thank you 
again for the opportunity to appear before you today, and I will be glad to answer 
any questions. 

Mr. HYDE. Commissioner Sten. 

STATEMENT OF ERIK STEN, COMMISSIONER OF PUBUC 
WORKS, CITY OF PORTLAND, PORTLAND, OR 

Mr. STEN. Good morning, Mr. Chairman and members of the 
committee. My name is Enk Sten, and I am a city commissioner 
from Portland, Oregon. And under our form of government, I am 
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the lead elected official on cable and telecommunications matter. I 
would like to give you a local perspective on these issues. 

In December 1998, the city of Portland was asked to approve the 
transfer, as were hundreds of cities across the country, of the TCI 
franchise to AT&T. In Portland, that is a two-step process. First, 
we have a citizens commission that looks at the issues. This is a 
group of everyday people from across the board who volunteer their 
time to look at what is in the public interest. They make a rec- 
ommendation, and that comes to the Portland city council and we 
ultimately must approve all transfers. 

Both our citizens commission and the Portlsmd city council were 
excited about some of the opportvmities that AT&T is bringing to 
Portland, we think. We are excited to have competition on local 
phone service that is needed in Portland. We are very excited to 
have high-speed Internet access available at the home. That is a 
product we very much welcome. But both our citizens commission 
and our elected officials came to the conclusion that we thought 
open access was necessary to provide the kind of service that Port- 
land has become accustomed to. 

We believe in competition. We believe in choice. And from our 
citizens' point of view—and I have talked to hundreds of businesses 
since this issue has been raging in Portland over the last 6 
months—the idea of having one way to access high-speed cable 
Internet modems is not acceptable in Portland, Oregon. We have 
gone through the problems with monopohes in our city, and we 
simply believe that open access is the best approach. 

It is a common sense position, and it has been supported across 
the board in Portland. I have submitted detailed written testimony 
that outlines our legal arguments and all of the thought we went 
through, but I wanted to share with you today three or four key 
points that continue to come up in Portland. 

The first is this issue is not going to go away anytime soon. After 
buying TCI, or merging with TCI, AT&T also gained control of Par- 
agon. So we used to have two cable systems in Portland; now we 
have one. And they are both controlled by AT&T. 

This issue will not be resolved quickly and hundreds of cities 
across the country have been and will continue to be faced with the 
same problem Portland has, which is trying to come up with the 
right approach and trying to enforce local policies for competition 
and choice when there is no national structure in place. Now is the 
time for Congress to act, in oiu- opinion, and to put an open access 
poUcy in place. 

Secondly—and I suspect you have heard and will hear that local 
governments are trying to regulate the Internet. That is a term 
that has been thrown around a lot. Simply said, that cotddn't be 
further from the truth. We have no interest in regulating the Inter- 
net, never have, never will. None of our regulations have anything 
to do with content. In fact, by providing open access and choice, we 
beUeve we are opening up the Internet and giving people in Port- 
land the chance to subscribe to the kind of Internet provider they 
want, whatever it is. We have no interest in regulating the Inter- 
net, only the public facilities. 

Thirdly, we do not favor different technical standards. You will 
hear the argument—and it has been bandied about—that if local 
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governments take action on these issues, you will have 30,000 tech- 
nical standards. We haven't asked for, nor have we regulated, any 
technical standard. We believe that the technical standard should 
be decided by the cable industry and by the FCC. Our nile simply 
says we must have open access in Portland. It is legal and was 
upheld by a Federal district court after AT&T sued us. 

Finally—and this probably the most important point I think for 
you to consider—this is not an issue that citizens saw coming. Even 
as the cable commissioner it is not an issue I saw coming, but it 
has been raging in our paper and our talk radio stations for 6 
months. Obviously we were sued. It had a large impact. It has been 
very, very well discussed, and it is very, very important to local 
citizens. The more—whenever I am stopped on the street or in the 
grocery store, the response is always, keep fighting for open access. 
They have experienced monopolies in the past. They have experi- 
enced lack of choice. 

And even if, as AT&T has threatened to slow down high-speed 
Internet access in Portland, people are willing to take a breath and 
fight to have open access and choice in the years to come, I believe 
you will continue to hear more from cities, more from constituents 
and more firom your citizens as they begin to understand the im- 
portance of this issue. 

In conclusion, what I would say is that we just firmly believe in 
Portland, Oregon, that open access is in the public interest; and we 
will remain firm despite the tremendous amoimt of pressure that 
has been put upon us. 

I would like to share two incidents with you—and we have tried 
hard to work with AT&T. And as I said in my opening, we welcome 
many of their products and we welcome their investment in our 
community and have had a good relationship. 

After our city covmcil reviewed our citizens' recommendation that 
open access was the right approach and after we voted unani- 
mously as a five-person city council to require open access when 
the transfer came before us, an AT&T representative remarked to 
the local paper and was quoted as saying, "I hope Portland has a 
very large legal budget." well, we don't, but we do have principles 
in Portland and we are willing to stand up for those principles. 

AT&T sued us over this. We went to Federal district court. I am 
sure you have a copy. There is a 16-page opinion by a Federal dis- 
trict judge that is clear and unequivocal that we had the authority 
to do it. Now we are going to spend more and more local taxpayer 
dollars having this appealed. They will appeal it again after we win 
that case. 

After we won the case, the court case, AT&T put out a written 
gress release that said the real losers in this are the citizens of 

ortland and Multnomah County. 
I will end by saying we believe strongly, as much as we like in- 

vesting in our community, that no large corporation should be able 
to hold a community hostage and threaten not to put key public 
services in place because they disagree with local policy. If you take 
that as a backdrop, now is the time for you to act; now is the time 
for congressional poUcy. 

I would like to commend Representatives Goodlatte and Boucher 
for this bill. This is very important. And it is important that you 
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act and take us out of this position of AT&T exerting its will on 
local communities despite local law. Thank you. 

Mr. HYDE. Thank you very much, Commissioner Sten. 
[The prepared statement of Mr. Sten follows:] 

PREPARED STATEMENT OF ERIK STEN, COMMISSIONER OF PUBUC WORKS, CITY OF 
PORTLAND, PORTLAND, OR 

Mr. Chairman and members of the Committee: 
I am Erik Sten, an elected member of the City Council of Portland, Oregon. Under 

Portland's Commission form of government, I am the lead elected official on cable 
and telecommunications policy issues. I am happy to be invited to address the im- 
portant issue of "open access to cable modem internet services. This is a very im- 
portant issue in Portland, and I am particularly pleased that Representative Good- 
latte and Representative Boucher of Virginia have introduced bipartisan legislation 
to achieve open access. 

The "Internet Freedom Act of 1999" (HR 1686) provides an excellent start for Con- 
gressional consideration of this very important issue. In Portland, we have been sur- 
prised to find ourselves taking a leadership role on this issue and equally surprised 
that the FCC and Congress have up to now not been engaged in this critical area 
of assuring "open gates to the Internet. Portland is very hopeful that, with the in- 
troduction of HR 1686, a strong signal is s>,nt to the cable industry, and to the FCC, 
that Congress is poised to act on this important issue. This is particularly important 
if the cable industry continues to deploy cable internet access in an anti-competitive 
fashion, and if the FCC continues to take a "hands-oflT approach in the face of all 
evidence to the contrEiry. 

BACKGROUND 

You may be aware that the City of Portland and Multnomah County have some 
recent experience deliberating on this issue. In late 1998, Portland and Multnomah 
County approved a change in control of local TCI cable franchises to AT&T. As one 
of the conditions of transfer, the City and County required an open cable modem 
platform, or "open access" provision, that would permit subscribers to use third par- 
ties, unafRliated with AT&T, to obtain high-speed access to the Internet via cable. 

"Open access" in essence means that the cable operator's cable modem customers 
would not be forced to subscribe to the cable operator's own proprietary service, and 
could instead buy online service from the service provider of their choice. However, 
as the cable industry has structured the rollout of cable modems thus far, consum- 
ers will have to "pay twice" for their internet access if they decide not to use the 
cable operator's affiliate as their primary gateway. While the City certainly saw 
some significant benefits to the AT&T/TCI merger, we also concluded that if it was 
allowed to go forward without conditions, it could reduce competition in the provi- 
sion of advanced cable services, such as Internet service. The night after we voted. 
The Oregonian reported that an AT&T lawyer had said he hoped we had a large 
legal bucket. 

In Portland, AT&T refused to accept the City and County ordinsinces containing 
the "open access" provision, and instead filed a lawsuit against the City and County. 
On June 3, 1999 we won the first round of that lawsuit. 

On that date, Oregon Federal District Judge Owen Panner upheld the authority 
of the City and County to impose an "open access" condition as part of our cable 
transfer ordinances. That decision, which will now be tested in the appesils process, 
has received national attention and deservedly so. We believe strongly that the case 
was rightfully decided, and that Judge Panner will be upheld by the 9th Circuit 
Court of Appeals. 

AT&T wrote in response to Judge Fanner's decision, ". . . the real losers are like- 
ly to be the citizens of Portland and Multnomah County." Portland strongly believes 
that large corporations should not be able to dictate local policies by threatening 
citizens. 

POUCY CONSIDERATIONS 

In attaching an "open access" condition to the AT&T transfer, the Portland Coun- 
cil was acting to carry out longstanding pro-competitive policies that to us were just 
common sense. We aid not want to repeat the mistakes of the early 20th century 
at this dawn of the next and create new monopolies in our rush to develop new tech- 
nology. We have long understood that national policy in the U.S. directs us to pro- 
mote competition, deregulation, and an open and accessible marketplace in commu- 
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nications and Internet access. While cable companies have control over much of the 
capacity on their system, this Congress wisely, and from the beginning, required op- 
erators to set aside channel capacity for use by others. The leased access provisions 
of the Cable Act are an exEmsple of such provisions. What is more, Congress made 
it clear that additional requirements could be imposed, where appropriate. It made 
it clear that the provisions of the Cable Act did not immunize operators from the 
antitrust or unfair competition laws. Localities were authorized to prevent mergers 
that would result in a reduction in cable service. The legislative history made it 
clear that localities weren't prevented from establishing third party access require- 
ments for data services. Moreover, these provisions are consistent with a decisions 
the Congress and the states have made in a number of areas, where one entity con- 
trols dominant and critical facilities. So, for example, as states have moved to de- 
regulate electricity, local power companies have been required to open their facilities 
to others so that competition can proceed fairly at the local level. In passing the 
1996 Telecommunications Act, Congress imposed special burdens on incumbent local 
exchange carriers to open their networks to competitors. By the way, these are not 
"common carrier" requirements—they are not imposed on all common carriers, after 
all. Rather, they are requirements imposed given the current, critical nature of the 
facilities involved. Extending a similar, nondiscriminatory open-access policy to 
cable services is only common sense at a time when the cable industry, still a mo- 
nopoly in most markets, has specifically declared its plans to roll out a meyor new 
platform for offering customers high-speed internet access. 

Moreover, "mega-mergers" in both the cable and telephone industries are creating 
the specter of dangerous concentration in the ownership of media and technology. 
This is especially serious if ownership is concentrated among only a few companies 
who end up being the "gatekeepers" to the Internet. At this time, as you know, by 
the FCC's own method of counting, AT&T is poised on the brink of controlling al- 
most 65%—nearly two/thirds of the cable TV households in the nation—as a result 
of its acquisition of TCI and its other pending acquisitions (e.g. MediaOne). Simulta- 
neously, the cable industry has made no secret of its plans to ensure that only "one 
cable operator per city" will be the rule and not the exception throughout most of 
the nation. As of June 1, 1999, all cable services in Portland are now controlled by 
AT&T/TCI. If the cable industry has its way, then by this time next year only New 
York and Los Angeles will have more than one cable company operating within 
their borders. 

None of this strikes us as in the public interest. This trend in the cable industry 
also means that an "open access" condition becomes more important than ever be- 
fore, as HR 1686 properly recognizes. We are very hopeful that Congress will exer- 
cise its authority to act in this area. With more than a milhon cable internet modem 
subscribers projected by year end 1999, the timing on this issue has never been 
more important. 

The timing is particularly important because of the contradictory messages we 
have been receiving from the Federal Communications Commission. Many of you 
are aware that the Chairman of the FCC has criticized the Portland decision. We 
bebeve the criticism is wrong, and based on misinformation about how the Portland 
condition would operate, and based on misinformation about what local govern- 
ments are doing. We will be working with the FCC, if the Commission will work 
with us, to clear up these understandings. However, we see little prospect that the 
FCC will commence a rulemaking to actually investigate open access or that it could 
complete such a irulemaking in any reasonable time. More importantly, the cable in- 
dustry has made it clear that it does not believe that the FCC has legal authority 
to act in this area. So, even if the FCC took action, the FCC woxild be facing some 
of the same challenges that Portland is facing. Congressional action now can pre- 
vent years of delay in opening up the Internet. And, as we all know, allowing AT&T 
and TCI to have such a headstart has enormous consequences in an Internet econ- 
omy. One economic analyst, Scott Cleland, has suggested that it could skew invest- 
ment in the Internet dramaticedly; that is not surprising, given that the status quo 
in our Internet economy assumes every competitor has open access to consumers. 
That is why we are very pleased that HE 1686 has been introduced. 

Because the cable industry is widely promoting a number of misunderstandings 
about the "open access" issue, I thought I would share with you our candid thoughts 
on the current state of the issue, as follows: 

1. 77ie issue is not going away. This issue is not going to go away. No matter 
how much AT&T and the cable industry pursue their strategy of trying to 
isolate, confine, and minimize the Portland ruling, the issue is already 
spreading rapidly as governments and consumers reaUze the stakes. Many 
jurisdictions around the nation are looking seriously into this issue right 
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now, and more locsil action can be expected. Moreover, most knowledgeable 
and detached analysts agree with us that the 9th Circuit Court of Appeals 
will uphold Judge PannePs decision. 

2. Open access has nothing to do with "regulating the internet." The cable indus- 
try's arguments that "open access" equals "regulating the internet." are pat- 
ently wrong. They are wrong because open access is designed to open up, not 
shut down, internet access. A very dangerous cable industry bottleneck to 
high speed internet access will occur unless prompt action is taken. This be- 
comes even more urgent when the FCC appears to be standing idly by on 
this issue. The lack of "open access" on the cable platform could in the long 
run damage internet development and accessibility far more than any short- 
term re-engineering necessary to implement open access. 

3. Cable modem internet access is growing dominant. Cable modem technology 
has been known and used for more than a decade, by our city and many oth- 
ers. Since the Internet became more widely available in the 1990's, and as 
internet commerce has grown in the last two years, cable modem technology 
has now been developed and refined more than ever before to accommodate 
widescale Internet access. Analysts now project almost a million cable 
modem users by the end of this year. Yet, unless action is taken, those users 
and future users will be held hostage to the affiliated internet provider of 
the cable industry. This cannot be a good result for anyone, since it will nat- 
urally stifle innovation, fhistrate price competition, and isolate cable modem 
customers from a truly competitive marketplace. The Los Angeles Times in 
March of this year cited a rorrester Research study that concluded that by 
2002, cable moiieras will occupy 86% of the wireline broadband market, and 
that the slower and less widely-available broadband access from the tele- 
phone industry (known as Digital Subscriber Lines or "DSL") will occupy 
only 14% of the market. Clearly, the time to act to "open the gates" to tne 
internet, is now. 

4. "Open access" will not impede internet investment in the long term. Some in- 
vestor groups led by the cable industry have vastly overstated the "threat to 
investment which allegedly will occur if "open access" is required. A number 
of reputable economic studies have confirmed what common sense tells us: 
offering consumers a choice of high speed internet services from a variety of 
Internet Service Providers ("ISPs ) should increase demand and enhance the 
business case for cable operators, not detract from it. Even the staff of the 
City of Los Angeles, who have initially put forth a slower approach than 
Portland would recommend, have agreed with us that demand for internet 
bandwidth is insatiable, and that "it is difficult to imagine how, in the long 
term, the winners will be anyone other than those who deploy their facilities 
despite the costs of complying with new regulations." Moreover, most U.S. 
cable systems are being rebuilt for competitive telephony and internet access 
even as we speak. This investment is in most cases already committed, and 
you can ask any Wall Street analyst if there has been caution or reticence 
in Internet-related investments lately, whatever regulatory environment is 
projected. 

5. Local governments do not favor differing technical standards. The allegation 
by the cable industry that local governments want to impose "30,000 dif- 
ferent technical standards" for the internet or for the cable modem platform 
is simply false, and appears designed to cloak a relentless demand for mar- 
ket domination.. Portland wrote its "open access" provision in a "technology- 
neutral" manner, as the federal court recognized. We simply required that 
the industry not discriminate against unaffiliated internet providers, and left 
the means of implementation to the cable industry and its engineers. We 
continue to recognize that developing technical standards is the job of the 
cable industry, and is best overseen by the FCC with assistance from inter- 
ested local governments. But it is NOT the cable industry's job to—in ef- 
fect—dictate national communications policy by means of selecting its own 
self-interested technology designed for maximum profit and monopoly mar- 
ketplace share. Instead, it is the job of Congress, tne FCC, and local govern- 
ment—working together—to support and take action to ensure the continu- 
ation of an open and competitive communications marketplace. That is pre- 
cisely what current communications statutes provide for: authority for fed- 
eral, state, or local governments to take action to promote competition. This 
is what Portland did, and this ia what the federal court has upheld. 

6. Open access is important to local communities. Citizens support open access. 
Nobody wants a monopoly to control high-speed access to the internet. Open 
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access is important to local businesses. The two largest internet service pro- 
viders in the state are located in downtown Portland. They provide high pay- 
ing jobs in an environmentally friendly industry. That's just the kind of busi- 
ness local governments want. 

CONCLUSION 

In the final analysis, "open access" on cable internet modems is not a new form 
of regulation. Instead, "open access" means open markets—not regulation. Open ac- 
cess means competition—and not monopoly. The essential nature of 'open access' is 
to encourage the continued growth of an unfettered, unimpeded, vibrant Internet— 
with many choices available on many platforms. Not only would we oppose any reg- 
ulation that would produce an opposite result, but we are happy to be joined in this 
view by members of Congress from both parties, and by many megor national indus- 
try and consumer groups. 

It is my belief that the importance of this issue transcends the business plans of 
the cable industnr, the ISP industry, and the telecommunications industry as a 
whole. The need for the Internet to remain open and competitive is a fundamental 
matter of national communications policy. It can and should be addressed both na- 
tionally and locally, just as the law now provides. However, because of the current 
environment, a unique opportunity now exists for Congress to assist local franchis- 
ing authorities in providing the roadmap for ultimate national action on this critical 
issue. The Internet Freedom Act of 1999 is a positive step in the right direction. 

Ultimately, the need for Open Internet Access For All can t be stressed too strong- 
ly. Home access to the Internet for most people for at least the next few years will 
continue to depend on the existing two wires already built to most homes in Port- 
land and everywhere else: the telephone wire (narrowband), and the cable wire 
(broadband). Despite niche availability of wireless or other options yet unknown in 
some markets, most folks (rich and poor) will depend on the cable and telephone 
wires already connected to their homes. And these two wires will continue, in our 
best judgment, to provide the most common means of mass access to the Internet 
for most citizens. 

Experts have explained to us that broadband cable is particularly suitable in 
terms of technology, speed, and capacity to carry the ever-more-dense Internet con- 
tent (particularly multimedia) that is becoming a necessity (by any objective meas- 
ure) for adequate access to the Internet now and in the immediate nature. Oddly 
enough, however, what AT&T and TCI are telUng you is that we should adopt poli- 
cies under which the slower wire should be open, while the more robust facility 
should be the private domain of cable providers. I am pleased that Congress has 
recognized that special requirements should be imposed on incumbent local ex- 
change carriers because of their market position; but I do not believe that we can 
ignore the market position of the cable inaustry. 

If the current policy pronouncements of federal law have any real meaning, then 
open access is more than justified. Prompt action by Congress will contribute signifi- 
cantly to ensuring that all of our nation s cable networks are designed, constructed, 
and equipped for a competitive, open communications platform. In this way, the 
broad pro-competition policy language of national communications law can truly be 
fulfilled. 

I have this final, substantive suggestion for you: should Congress adopt an "open 
access" provision, that provision snould be as clear and simple as possible. If the 
provision effectively requires lengthy litigation to implement, many of the potential 
benefits may be lost. 

Ultimately, the principle underlying "Open Access" is simple: consumers should 
have choice. 'This means choice for the widest possible variety of choices, prices, and 
providers for increasingly critical high-speed access to the Internet. We hope that 
Congress will step up and join us in upholding this simple principle. 

Mr. HYDE. Mr. Cleland. 

STATEMENT OF SCOTT CLELAND, MANAGING DIRECTOR, 
LEGG MASON PRECURSOR GROUP, WASHINGTON, DC 

Mr. CLELAND. Mr. Chairman, thank you for the honor of testify- 
ing. The views expressed here are mine alone. I would also like to 
commend Congressmen Goodlatte and Boucher for their bills. 

First, I have two brief insights from a market perspective. In 
general, investors are very wary of any legislation because what it 
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does is increase uncertainty. And they dislike uncertainty. How- 
ever, the—and also the proposed legislation, I think, will probably 
have a marginal effect on the overall level of investment in 
broadband. 

I don't think either open or closed access will substantially slow 
broadband deployment investment overall. However, it could have 
a very large effect over how investment moves between industries. 

Second, I would like to offer some questions and some comments 
from the peanut gallery. 

Why has cable closed Internet access to competitors and why are 
they limiting streaming video to 10 minutes? I believe that cable's 
deregulatory rhetoric is a Trojan horse designed to divert attention 
from what is really going on, and that is reducing the potential for 
more competition to cable. 

The Goodlatte-Boucher bills recognize that there is more than 
one threat to the Internet than government regulation. There is 
also the threat of anticompetitive behavior by owners of scarce 
broadband conduit. While it is always wise for government to let 
markets work and not regulate, this committee also regulate—also 
recognizes that the market works best when everyone is free to 
compete and innovate. Both bills recognize that you do not have to 
compromise on competition or nondiscriminatory access in order to 
deregulate. The bills employ a wise nonregulatory antitrust en- 
forcement approach. 

Now, it appears from the tenor of this debate that somehow de- 
regulation and infrastructure deployment are supposed to be more 
important public policy goals tham promoting competition or pro- 
tecting consumers. Now, I have been trying to find what congres- 
sional action or what FCC decision reordered those priorities—I 
can find none—what decision officially endorsed that the trade-off 
of the end of deregulation and broadband deployment justify the 
means of reducing competition and safeguarding consumer interest. 

Now, if you listen to this debate a lot, one could get the false im- 
Eression that cable was already deregulated and cable had no mar- 

et power. Well, Congress in fact has found that the cable industry 
has anticompetitively used its scarce conduit control to stifle com- 
petition in several markets. 

Congress created program access to foster DBS competition. Con- 
gress created must-carry access to foster broadcast competition. 
Congress created leased access to foster video programming com- 
petition. Congress created navigation device access to foster cable 
equipment competition. 

Now, cable-open access for Internet, it doesn't appear to be a new 
or isolated problem. 

Now, finally what is at stake in this debate? I think we are at 
a major fork in the road on this Nation's policy toward competition, 
toward convergence, toward Internet, and toward electronic com- 
merce. Will the Nation continue down an open procompetitive road 
it has traversed for the last 30 years or will the Nation now divert 
to a less competitive road in the future? 

In conclusion, I have four more questions. Very important first 
one is will the Internet technology be allowed to compete with 
cable? By way of analogy, think of the Internet as the next DBS. 
Will   the   government   enable   Internet   competitors   to   compete 
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against cable with open access as the government enabled direct 
broadcast satellite to compete against cable with program access? 
Without an open access, there can't be competition. 

We have 10 million DBS consumers in the last 6 years because 
of what Congress did in 1992. Open access offers a phenomenal in- 
crease in consumer choice for video programming. That is what it 
is all about. If somebody can be a competitive microprogrammer 
and offer different programming to consumers, consumers are going 
to love it. 

Another question, will cable be allowed to comer part of the 
high-end residential e-commerce market? In other words, will 
scarce conduit market power be allowed to be vertically leveraged 
into Internet content and into e-commerce? 

Third question. Will the government keep the unregulated Inter- 
net separated from the regulated infrastructure? Or are you going 
to allow cable to merge itself with the Internet in order to self-de- 
regulate? 

And the last question is, will the FCC continue a schizophrenic 
f)olicy of hyperregulating the local telcos' last mile, while taking a 
ook-the-other-way policy towsird the cable's last mile? This sends 

the marketplace very mixed signals and will lead to skewed invest- 
ment, a broadband duopoly, not a competitive marketplace. 

Thank you, Mr. Chairman, for the honor of testifying. 
Mr. SMITH OF TEXAS. [Presiding.] Thank you, Mr. Cleland. 
[The prepared statement of Mr. Cleland follows:] 

PREPARED STATEMENT OF SCOTT CLELAND, MANAcmc. DIRECTOR, LEGG MASON 
PRECURSOR GROUP, WASHINGTON, DC 

Mr. Chairman, thank you for the honor of testifying before your Committee on 
"The Internet Freedom Act" and the "Internet Growth and Development Act of 
1999." 

I am Scott Cleland, Managing Director of the Legg Mason Precursor Group*. The 
views expressed here are mine alone. I request that my full written testimony be 
printed in its entirety in the hearing record. 

By way of introduction, I am not a traditional Wall Street sell-side analyst who 
analyzes companies or recommends the purchase of stocks. For Legg Mason, I run 
an investment research group that tracks regulatory, technological, and competitive 
developments in the communications, technology and e-commerce sectors for large 
institutional investors. Unlike most of Wall Street, we do not focus on what will 
happen in the next quarter. We foctis on trying to anticipate major investment-rel- 
evant change coming in the next three-18 months. 

In that context, I offer the following insights and observations in hopes that they 
will be useful to the Committee in its deliberations over "The Internet Freedom Act" 
and the "Internet Growth and Development Act of 1999." 

1. INVESTMENT AND MARKET PERSPECTIVE 

In general, investors are wary of almost any proposed legislation or regulation be- 
cause it increases uncertainty—which investors dislike. However, investors are not 
much different from the old political adage "where you stand, depends on where you 
sit." Where investors stand on proposed legislation often depends on what they own 
in their portfoHo. It is important for this Committee to appreciate that its action 
or inaction on this proposed legislation will have a marginal effect on the overall 
level of investment, but it could have a large effect on how investment dollars move 
around within the marketplace. 

Market's Perception of Cable: I believe that the market's ciirrent very positive out- 
look for the cable industry rests on three primary assumptions at the neart of the 
open access debate. 

(1) Cable enjoys the best broadband, multiple-service, consumer pipe to the 
home. 

(2) The cable pipe won't be opened up to competition by the government. 
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(3) Cable will be able to vertically leverage its video market power and cus- 
tomer bsise into the Internet and e-commerce. 

Moreover, the market largely assumes the best case right now about cable's story, 
that all the new proposed services will pan out in full. The market loves a growth 
story that faces little competition. In other words, the msu-ket views cable's glass 
as half full. 

Market's Perception of Local Telcos: In contrast, I believe the general market per- 
ception of the local telcos has been different. Despite the local telcos' positive finan- 
cial performance since the Telecom Act passed, investor fears of increased competi- 
tion continue to cloud the local telcos' overall growth outlook. In other words, the 
market views the local telcos' glass as half empty. 

For very different reasons, this Conunittee's proposed bills cut to the heart of both 
these industries' growth outlooks and the market's perception of them. 

U. THE DEREGULATORY "TROJAN HORSE": IT'S ALL ABOUT PREVENTING COMPETITION. 

Why has cable closed Internet access and limited streaming video to 10 minutes? 
Cable s deregulatory rhetoric appears to be a "Trojan Horse" to divert attention from 
the main event—reducing thepotential for more competition to cable. 

A. There's More Than One Threat to the Internet: Both HR1685 and HR 1686 rec- 
ognize that there is more than one threat to the Internet than just government regula- 
tion—but also anticompetitive behavior by owners of scarce broadband conduit. 
While it is vrise for the Grovemment to let the market work and not regulate, this 
Committee has also recognized that the market works best when everyone is free 
to compete and innovate. 

Both HR1685 and HR 1686 recognize that one does not have to compromise on 
competition and nondiscriminatory access to deregulate. The bills offer the Bells data 
deregulation without compromising the procompetitive principle that the Bells must 
still provide nondiscriminatoiy access to their last-mile" facilities. The Committee's 
bills take a nonregulatory antitrust approach: "Prohibition of Anticompetitive Behav- 
ior or Contracts:" The bills oppose "restraining unreasonably the ability of a service 
provider from competing." 

Who Decided to put Competition in the Backseat? It appears firom the tenor of this 
debate that somehow deregulation and infrastructure deployment are now supposed 
to be more important public policy goals than promoting competition and protecting 
consumers. Once again, what congressional action or official FCC ruling reordered 
these priorities? What decision officially endorsed the trade-off that the "ends" of de- 
regulation and broadband deployment "justify the means" of reducing competition 
and not safeguarding consumer interests? 

B, Deregulatory Misinformation: If one were to listen to much of the current de- 
bate, one could get the false impression that the cable industry already was deregu- 
lated and that government did not believe cable had market power. In fact. Con- 
gress has effectively found that the cable industry has anticorapetitively used its 
scarce conduit control to stifle competition in several markets. 

Program Access: In the 1992 Cable Act, Congress found that cable was discrimi- 
nating anticompetitively against satellite broadcasters, and legislatively obUgated 
cable to provide satellite competitors with nondiscriminatory access and prices to 
cable programming. That "regulatory" "open access" to cable programming promoted 
competition and has provided more than 10 million Americans a competitive choice 
of video distribution supplier in about six years. 

Must Carry and Retransmission Consent: The 1992 Cable Act policy was to "en- 
sure that cable television operators do not have undue market power vis-a-vis video 
programmers and consumers." Congress recognized cable's marltet power over local 
TV stations, so Congress gave local TV stations the legal option to either choose 
"must carry" of their broadcasts or to choose a commercial negotiation through the 
legal process of retransmission consent. 

Leased Access: "To promote competition in the delivery of diverse sources of video 
programming and to assure that the widest possible diversity of information sources 
are made available to the public . . ." section 612 of the 1992 Cable Act obligated 
cable operators to make 10%-15% of their system capacity available for commercial 
use (resale) because competitors did not have sufficient alternative ways to distrib- 
ute their product. 

Competitive Availability of Navigation Devices: In the 1996 Telecom Act, Congress 
worried that cable's market power over cable equipment was stifling competition 
and passed section 629 to "assure the commercial availability to consumers . . ." 
of cable equipment. Cable can still sell equipment to consumers, but it can not 
charge a price that is "subsidized" anticompetitively by its cable service. Congress 
effectively created for consumers an "open access" market for cable equipment. It 
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also created a regulatory sunset of this provision when the FCC finds the market 
for video programming and video equipment is "fully competitive." 

Continuation of an Anticompetitive Pattern? Few are now advocating "deregulat- 
ing" cable from any of these procompetitive cable obligations described above. Is 
that because consensus still supports procompetition policies which protect against 
a widely appreciated pattern of cable anticompetitive behavior? Cable open access 
is not a new or an isolated problem. It is a continuation of a long and clear pattern 
of commercial behavior to reduce competition. 

Internet access is a new market that largely came into being after passage of the 
1996 Telecom Act. Both HR1685 and HR 1686 implicitly recognize that this new 
form of cable anti-competitive behavior may have to be addressed legislatively 
again. 

III. WHY IS OPEN ACCESS IMPORTANT? 

The issue of cable open access is much more than an industry squabble or a regu- 
latory food fight. In fact, whether the cable plant is open or closed to competitive 
access is a major fork in the road for this nation's policy towards competition, con- 
vergence, the Internet and electronic commerce. Will the nation continue down the 
open pro-competitive road it has traversed for the last 30 years, or will the nation 
now divert to a new more closed and potentially anticompetitive road in the future? 
This is not just about ISPs and "last mile" access. It is even more importantly about 
vertical linkage of backbone, access, content, and e-commerce. 
Whafs at Stake? 

A. Will Internet technology be allowed to compete against cable? By way of anal- 
ogy, will the government enable Internet competitors to compete against cable with 
open access as the government enabled Direct Broadcast SatelUte (DBS) to compete 
against cable with program access in 1992? 

In all the hype about the Internet auid e-commerce, do not forget that about 99% 
of cable's revenues are still video-related. Cable does not want more programming 
competition from Internet players. Open access offers a massive increase in con- 
sumer video programming choice as technology develops over time (i.e., enabling 
users to stream video). Instead of having to buy entire packages of programming 
from cable, Internet competitors could offer micro-progrsmiming packages so con- 
sumers could buy only the programming they want, when they want it, and how 
they want it. Most consumers use and want only a fraction of the channels they are 
forced to buy in a package. If consumers could choose only what they want to see, 
ultimately no one would have to pay for programming they do not want or support. 
If consumers wanted to, they could dramatically either decrease or increase their 
cable bill depending on their individual viewing choices. Almost everywhere else in 
the economy, the Internet is empowering consumers with more choice. Closed cable 
access would allow cable video programming to increasingly become an island—im- 
peding outside Internet innovation. 

With open access, cable-broadband Internet Service Providers (ISPs) could become 
a very different industry than their telco-narrowband ISP brethren. Higher speeds 
could create an entirely new and more competitive video marketplace. Look at how 
the Internet and e-commerce has flourished because of local telco open access. 
Broadband Internet competitors on cable probably will be less like today's ISPs, 
which thrive primarily only on Internet access, e-mail, and customer service, but 
will also offer competitive programming as Competitive Internet Video Programmers 
(CIVPs). 

B. Will Cable "Corner" the High-End Residential E-Commerce Market? Will con- 
duit control content and e-commerce? 

Competition Is an Antidote for Market Power: The government has used the intro- 
duction of competition to mitigate the potential for the local telcos to leverage their 
local market power vertically into adjacent markets. 

• The government opened telephone customer premise equipment to competi- 
tion, leading to a flourishing competitive market of multiple vendors for inter- 
operable devices that hook up to phone lines. 

• Since the late 19608, the government has consistently maintained a policy of 
keeping the regulated communications infrastructure separate from the un- 
regulated computer, data, and now Internet markets—by ensuring non- 
discriminatory access to the network. The result is a flourishing competitive 
market of more than 6,000 ISPs and tens of thousands of e-commerce compa- 
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• The breakup of AT&T and the associated nondiscriminatory access policy has 
led to robust long distance competition and more than 10 national Internet 
backbones. 

• The Telecom Act has promoted local competition and nondiscriminatory ac- 
cess, which has led to the creation of dozens of competitive local exchange car- 
riers. 

Bambis in the E-commerce Forest? Because there are multiple layers of competi- 
tion and nondiscriminatory access policies between the local telcos' "last-mile" mar- 
ket power and the Internet, to date, e-comxnerce companies have not had to worry 
about a fair unfettered access to their residential customers. In other words, there 
are tens of thousands of e-commerce "Bambi" companies that currently don't worry 
about conduit players being able to steer their best customer segment away from 
them to a cable "preferred" provider. They focus on content, commerce and cus- 
tomers, and assume they will always have access to infrastructure and their cus- 
tomers. Most e-commerce "Bambis" are still naively imaware that there is danger 
in the e-commerce forest that could lead to the capture of their potential high-end 
customers by locking these customer into infrastructure and exclusive service before 
these e-commerce companies ever have a chance to sell to them. 

Reducing Competition and Leveraging Market Power: Contrast the nondiscrim- 
inatory competitive approach of the telco last mile" into 98.5 million American 
homes with cable's discriminatory attempt to reduce competitive access to the na- 
tion's other ubiquitous "last mile" into 66 million homes. 

Cable's closed access policy enables cable to vertically leverage its market power 
more freely into e-commerce. Unlike the telecom competition that is designed to 
limit a local telcos' market power, cable is limiting competition to leverage its mar- 
ket power. For example, cable has contractually established a monopoly distributor 
of cable Internet access ©Home/Road Runner, to ensure no competition from the 
6,000 ISPs or the several dozen competitive local carriers. Cable also discriminates 
by not allowing competitive backbone providers to carry its Internet traffic. ©Home/ 
Road Runner also forecloses Internet video programming competition by limiting 
any streaming video to less than 10 minutes in duration. The absence of competition 
in cable's intermediary markets combined with ownership of a preferred content and 
e-commerce portal (i.e.. Excite), provides cable the real potential for exercising its 
market power into the high-end residential e<ommerce market. 

K cable: 
(1) continues to enjoy a dominant share of the residential broadband market 

(currently cable's broadband market share is 90%+); 
(2) can prevent intermediary competition for competitive access; and 
(3) can leverage exclusive Internet access with Internet backbone transport to 

gain a powerful incumbent "default" advantage over competitors; 
then cable would be able to substantially lessen competition by effectively limiting 
their competitors' addressable market. In effect, cable could "comer" a substantial 
portion of the high-end residential broadband e-commerce market for itself and its 
preferred" e-commerce partners. 

C. Will Government Keep the Unregulated Internet Separate From Regulated In- 
frastructure, Which Has Been Key to its Success and Growth to Date? In other words, 
will the unregulated "virtual" world of the Internet and e-commerce remain sepa- 
rate from the regulated physical infrastructure businesses? 

The Internet Is Separate: The Internet is simply a universal communications lan- 
guage that links any type of electronic device over any carrier's physical infrastruc- 
ture, to deliver any type of information (text, data, graphics, voice or video). In ef- 
fect, the Internet "delinks" communications from the physical technology. In the 
past, communications was driven by the physical hardware technology: phone, radio, 
TV, cable, wireless, or satellite. The Internet is not the physical infrastructure, but 
the virtual and boundaryless world of communications and e-commerce that rides 
on top of the various technologies. 

Cable Self-Deregulation? Cable is trying to reverse more than 30 years of commu- 
nications/computer regulatory separation by self-declaring that cable infrastructure 
and the Internet are one anti the same. Cable is trying to "relink" its infrastructure 
to the Internet in order to cloak itself in the deregulatory rhetoric of the Internet. 
However, in Congress' much-touted deregulatory Internet policy statement in the 
Telecom Act, there is no mention of cable or any other infrastructure player. Despite 
the current confused debate, I can find no place in which Congress or the FCC af- 
firmatively and officially decided that cable was the Internet and, therefore, cable 
infrastructure should be "unfettered by Federal or state regulation." 
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D. Schizophrenic Infrastructure Regulation Diverts Convergence. There could not 
be more of a stark regulatory contrast than the competitive policy the FCC applies 
to the telcos and to the cable industry. The FCC is polarizing residential broadband 
investment by hyperregulating the telco monopoly pipe using the broadest regu- 
latory interpretation of the law and taking a laissez-faire approach toward the cable 
monopoly using the narrowest interpretation of the law. Apparently, the FCC has 
opposite definitions of competition depending on who is on the receiving end. 

• Current "activist" telecom broadband competition poUcy is to: 
(1) demonopolize by promoting competition on an open, shared network at 

wholesale prices; 
(2) encourage access investment and innovation by Internet competitors; 

and 
(3) prevent   the   incumbent   from   anticompetitively   cross-subsidizing   or 

leveraging market power vertically. 
• In contrast the current "look the other way and hope" cable broadband policy 

is the opposite: 
(1) it fosters a duopoUzation by allowing cable a closed proprietary network 

at retail prices; 
(2) it discourages competitive investment and innovation by Internet com- 

petitors; and, 
(3) it allows the incumbent to cross-subsidize and leverage market power 

vertically. 
Long-Standing Open Access Precedent: Since 1966, the government has had an on- 

going regulatory proceeding. Computer Inquiry, whereby it has tried to reconcile the 
convergence and interdependence of communications transport and enhanced data 
processing technologies by keeping them separate to the extent possible for regu- 
latory purposes. Neither the 1992 Cable Act, nor the 1996 Telecom Act, nor the 
World Trade Organization Telecom Agreement specifically anticipated the emer- 
gence of cable as a primary broadband data "last-mile" carrier. In the absence of 
specific legal language, cable has lobbied furiously for political self-deregulation 
from the long-standing, bipartisan and international consensus supporting the pro- 
motion of competition to monopolies and the policy of nondiscriminatory access (i.e., 
open networks). I can find no vote or official policy decision whereby the government 
decided to reverse its consensus procompetitive, open network access policy and offi- 
cially and explicitly decided that the cable "last-mile" should be closed to competi- 
tion in order to spur deployment. 

Mr. Chairman, thank you again for the honor of testifying before your Committee 
on this important subject. 

Attachment: "Too Rosy an Outlook for Residential Broadband Competition?" and 
accompanying chart: "Precursor Watch*: Residenticd Broadband Deployment Out- 
look." 
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Mr. SMITH OF TEXAS. Mr. Rosenblmn. 

STATEMENT OF MARK ROSENBLUM, VICE PRESmENT FOR 
LAW, AT&T CORPORATION, BASKING RIDGE, NJ 

Mr. RosENBLUM. Thank you, Mr. Chairman, members. It is a 
pleasure to be here today to discuss H.R. 1685 and 1686. AT&T is 
investing over $100 billion in cable systems to transform cable sys- 
tems into new communications facilities that we think will bring 
new technology and services to our customers. Our plan is to use 
these facilities to compete in local telephone markets across the 
country, offering competition to the incumbent monopoly telephone 
companies, bringing lower price, better service, and for the first 
time real choice to millions of residential customers. 

One of these new choices is the broadband Internet access service 
customers will be able to obtain from cable companies in partner- 
ship with firms like @Home and Road Runner. These providers 
have innovated and invested to build high-speed networks and 
bring new content to cable customers. 

Contrary to some rhetoric, these networks are not closed. Cus- 
tomers can and do access any site on the public Internet through 
these new services. There is no limit whatever on Internet access 
or where customers can go on the Internet once they get these serv- 
ices. All they do is get an additional choice. And we think they get 
faster and better service than they could before. 

Since AT&T unveiled its investment in cable, deplo3Tnent of all 
types of broadband access facilities has skyrocketed. DSL tech- 
nology, that is the technology that turns a telephone line into a 
broadband capable pipe, has been available for years, but it has 
only been in the past few months that Bell companies and GTE 
began accelerating their deployment and reducing the price for 
these services; and we think that is in response to the competition 
they sense coming from companies like AT&T. 

Four Bell companies and GTE have announced that DSL service 
will be able to serve as many as 31 million consumers across the 
country by the end of this year alone. These emerging competitive 
forces are really the product of the competition from AT&T. The in- 
vestment and innovation you see in the industry represent a huge 
consumer and competition success story made possible by the 1996 
Telecommunications Act, of which we think Congress should be 
very proud. 

What we are talking about today is bringing better service, bet- 
ter price, and more choices to customers. This is the promise of the 
Telecom Act, and I think it is the promise of the Shermam Act. 
These laws have unleashed the explosion in competitive investment 
by us and others, and it has made possible the competitive re- 
sponse by the incumbents that is really what is going to drive de- 
ployment of these new technologies to aJl customers. 

If the past 3 years have taught us anything, it is that the cer- 
tainty provided by the Telecom Act has stimulated this competitive 
investment, without which the competitive response would not 
have been made possible. We thus oppose allowing Bell companies 
to provide long distance data services now before they open their 
local markets to competition as the 1996 act requires. 
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In addition, we think the bill marks a sharp and unwarranted 
departure from established antitrust policy. Congress and the 
courts have uniformly recognized that the Sherman Act is a law of 
genersd application and special laws applying to special industries 
have generally been rejected. This bill, in contrast, would impose 
a special rule for a single industry creating a narrow inflexible 
market definition and would bypass relevant case law. It would 
deem individual broadband providers to have market power over 
their own facilities, even though broadband competes with 
narrowband and even though alternative suppliers can and do pro- 
vide other broadband access capabilities. 

The bill's unprecedented presumption of antitrust liability in 
suits involving broadband Internet access we think would lead to 
a litigation explosion. This would embroil the Federal courts in set- 
ting the rates, terms and conditions for Internet access, leading to 
regulation of the Internet that would seriously hinder the very in- 
novation the antitrust laws are supposed to foster. 

We think the discussion today really is not about whether cable 
Internet network should be open. The choices and technologies that 
competition will create assure that all firms have every powerful 
incentive you can imagine to offer services and features that cus- 
tomers want. 

In our case, we have invested over $100 billion in a new tech- 
nology to try to bring choice to our residential customers. Virtually 
all of these customers today, though, are already served by the in- 
cumbent telephone monopolies or by the dominant Internet pro- 
vider, AOL. If we don't offer them the service they demand, they 
are simply not going to bring their business to us in the first place, 
and we will never recover on our investment. If we don't meet their 
needs, they won't come. This market reality should dictate the way 
that markets and technology and consumer services develop. We 
submit new laws that are not necessary. 

I respect very highly what Commissioner Sten and his colleagues 
have done in Portland, but other cities around the country consid- 
ering the same question came to the decision that it would be inap- 
propriate to impose open-access requirements on cable providers 
preferring instead to stimulate the deployment of our facilities hop- 
ing that it would trigger deployment of competing facilities, and 
that has occurred. 

Commissioner Sten says national policy is required. Our reason 
for opposing what happened in Portland, Mr. Chairman, is not to 
impose litigation costs on the people of Portland. They are our cus- 
tomers. We just think that we can't afford to have individual cities 
making individual choices in this very important area. We have got 
a market, it is working, and we think the customer demand should 
drive it. "Thank you very much. 

Mr. HYDE. [Presiding.] Thank you, Mr. Rosenblum. 
[The prepared statement of Mr. Rosenblum follows:] 

PKEPARED STATEMENT OF MARK ROSENBLUM, VICP; PRESIDENT FOR LAW, AT&T 
CORPORATION, BASKING RIDGE, NJ 

It is a pleasure to appear before this Committee today to discuss H.R. 1685 and 
H.R. 1686. We commend the Committee for the leadership role it has played in the 
last three years in ensuring appropriate enforcement of the antitrust laws in the 
telecommunications industry. 
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Before paaaofe of the Telecommunications Act of 1996 (the Telecom Act*^, inveat- 
m«nt in the cable and telecom industries was sluggish. Now, with the legal and reg- 
ulatory certainty the Act provides, investors are flockine not only to cable pro^-iden 
and incumbent monopolies, but also to competitive local exchange carriers, wirelea 
pr'/videra, and other telecom companies. 

We at AT&T l)elieve that government policies that encourage entry and inveat- 
numt by, and promote competition among, providers of broadband services promiae 
tnttrmtniK b<-nefit(t to all Americans. AT&T has embarked on a mission of inv^estiiig 
th* wifJwrt. powKible deployment of broadband technology and services to consumers. 
For us, broadband technology is not merely an effort to promote high-speed Internet 
ac4ce«ii, important though that is. Rather, we've always been a communications com- 
pany, and our plan is to use our broadband capabilities to compete in local phaoe 
markets acroHS the country, offering spirited competition to the incumbent monopoly 
Uicai exchant^e carriers—all resulting in lower prices, better service, and more 
chrfic^s for millirms of residential consumers. Our actions in the marketplace are ful- 
filling the promise of the Telecom Act. We will use cable technology to provide local 
phone servicf;. We approach the issue of the proposed Goodlatte-Boucher legislation 
from this perspective. 

If we have learned anjrthing in the few short years that the Internet has become 
•uch an important part of the fabric of our national life, it is this: we cannot legis- 
late technology. To do so would distort not only the workings of markets, but the 
devcU/jmient of technology itself Further, it would stifle investment—the very in- 
vi^Hlmcnt that piTmits entrepreneurs to develop and market powerful and innova- 
tive new t(;chnolr)gieH. Competition among technologies, as well as among companies, 
will lead U> the quickest possible deployment of broadband services. We certainly 
hope that high-spieed access to the Internet through cable succeeds in the market- 
plac<< but we know that will occur only through competition among cable, satellite, 
and liHL providers. 

Yet the prr)pofl«d legislation would violate the most basic antitrust principles by 
requiring Federal courts to ignore the reahty of intense rivalry among alternative 
bnmdbund technologies. It would thus discourage, rather than encourage, invest- 
ment and competition and harm rather than help consumers. Of course, any at- 
tempt U> replace the antitrust laws' traditional focus on case-by-case consideration 
of tne relevant markets and the competitive forces in those markets with inflexible 
legislative determinations should be approached with great caution. But this is espe- 
cially true in markets characterized by rapidly evolving technologies. There is sun- 
fily no reason even to try to do so here. Market forces, buttressed by existing anti- 
rust laws and specially-tailored regulatory protections—in particular, the Telecom 

Act provisions designed to prevent the incumbent local telephone companies from 
extending or abusing their monopolies—are a superior approach. 

.Since enactment of the Telecom Act, AT&T has led the telecommunications and 
cable industries in investing billions of dollars to upgrade cable facilities to provide 
Internet and local telephone services—a risky proposition given that the dominant 
local telephone monopolies and Internet providers have virtually all of the cus- 
tomers today. But we and others are making those investments on the understand- 
ing that the national policy embodied in the Telecom Act requires that we do our 
part to foster the lf)cal phone competition that is the central promise of the Act. 

Preserving competitors' incentives to make these investments is not simply impor- 
tant in its own ri^ht. The mere announcement of our cable upgrades—and particu- 
larly AT&Ts unnvalled public commitment to short-term and large-scale deploy- 
ment—have, in turn, spurred the local telephone monopolies and others to finally 
deploy the broadband technologies they have had sitting on the shelves for years 
and, eaually important, to enter into commercial arrangements with Internet pro- 
viders (notably AOL) to bring even broader choice to consumers. 

The proposed legislation, in contrast, would denying the cable companies that 
have largely stimulated these vibrant market forces the right to respond to market 
forces in balancing customer demands, technology constraints, and legitimate net- 
work congestion concerns and in pursuing commercially-negotiated arrangements of 
their own. Ironically, this could only discourage both cable investments and the 
long-overdue competitive response to those investments by today's dominant provid- 
ers of Internet and local telephone services. 

That would be a very high price to pay, particularly given the reality of the mar- 
ketplace. Competition will ensure that consumer demands for the services they want 
are met. Any cable provider that fails to offer customers the services and choices 
they demand will simply lose in the marketplace. AT&T recognizes this reality, and 
having committed more than $100 billion of its shareholders' resources to acquire 
TCI and MediaOne and upgrade their cable facilities, is fully committed to maJdng 
sure that consumers are able to access the content of their choice—a point our 
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Chairman, C. Michael ArmBtrong, has made publicly on numerous occasions. If we 
don't give consumers what they want, they will simply go somewhere else—or, more 
precisely, given that we are just getting started here, stay somewhere else, which 
IS with the incumbent local phone companies. 

Thus, the question here is not whether cable systems will be "open," but whether 
new facilities and services that offer the most viable near-term hope for legitimate 
local competition should be allowed to develop in accordance with customer demands 
and market forces—rather than through protracted and costly litigation that will 
discourage the very investment necessary to generate this rivalry and the ensuing 
consumer benefits. 

The remmnder of this testimony is organized in two parts. First, it discusses why 
we beheve existing laws are more than adequate to address potential anticompeti- 
tive conduct in the broadband area and that the proposed legislation is fundamen- 
tally flawed. No new legislation is necessary to protect consumers of broadband 
services. Moreover, the proposed legislation is fundamentally flawed from the per- 
spective of antitrust jurisprudence and economics. Second, we believe the proposed 
legislation would in fact retard the rapid deployment of broadband technologies both 
by placing unwarranted new regulatory constraints on cable companies and by re- 
moving existing protections agstinst anticompetitive conduct by local telephone mo- 
nopolies. By contrast, the best way to make sure that all consumers have access to 
a variety ot broadband technologies and services, including both cable-based systems 
and systems provided by the local telephone monopolies, iis to allow market forces, 
constrained by existing regulatory protections, to continue working. 
The Existing Antitrust Laws Are Working 

Regardless of one's perspective on the appropriate role of government in the de- 
ployment of broadbemd, there would still remain many reasons to oppose attempting 
to change the Federal antitrust laws in the manner proposed in this legislation. 
From the perspective of antitrust law and antitrust economics, there are a number 
of serious shortcomings in this proposed legislation. 

First, this bill imposes an inflexible statutory definition of the relevant "market" 
(the "broadband service provider market") which is inaccurate at best and more gen- 
erally inappropriate. In the normal course, tuider well-developed case law, an anti- 
trust plaintiff must prove that the defendant has the power to control prices and 
output and exclude competitors in a relevant market. "The appropriate defmition of 
the relevant market is thus the starting point of traditional antitrust analysis. To 
determine what the relevant market actually is, agencies and courts must consider 
the facts as to whether customers have alternatives that effectively prevent a firm 
from raising prices or limiting choice without losing business—in antitrust jargon, 
the "elasticities." 

This bill, in contrast, would foreclose the usual role that economic realities and 
evidence play in this determination and force an artificial definition of the market. 
Not only does the bill decree that broadband services are the relevant market—even 
though broadband Internet access services plainly compete with narrowband serv- 
ices today—the bill further declares that the facilities of a single broadband access 
provider constitute the relevant market. In essence, this bill would bypass relevant 
case law and deem individual broadband networks to be "essential facihties" (i.e., 
those that are essential for competition in the relevant market) without finding any 
ability to exercise monopoly power and notwithstanding that those seeking access to 
such a network have alternative suppliers that can provide the same or similar high- 
speed capabilities This ignores long-developed precedent on the essential facilities 
doctrine by asserting a presumption of a Sherman Act violation based only on a 
broadband access provider's legitimate business decision. 

Problems with this statutorfly-mandated definition will grow even worse as tech- 
nology evolves in the coming years and even more alternative for communications 
and broadband technology appear in the market. Rather than forcing Congress to 
perpetually revisit this question of the appropriate market definition, therefore, the 
easier and more logical course is surely to preserve traditional antitrust principles 
and emalysis by letting administrative agencies and courts determine the relevant 
market in any enforcement or damages action. 

Second, the bill's proposed new procedural rules in antitrust suits involving 
broadband Internet access threaten to sow considerable confusion and lead to a hti- 
gation and regulation explosion. For example, Section 102 of the bill establishes a 
presumption of a Sherman Act violation any time a cable company that provides 
Broadband Internet access seeks to negotiate terms and conditions for access with 
one ISP that are in any way different from those offered to any other ISP. But the 
legislation is silent as to how this would work in practice. What does it mean to 
say this is a presumption? What evidence would suffice to rebut it? What happens 
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in Sherman Act cases after the apphcability of the presumption has been estab- 
lished. More fundamentally, the procedure envisioned m the legislation would inevi- 
tably enmesh the Federal courts in all 50 States in setting, overseeing and admin- 
istering the rates, terms, and conditions for interconnection between hterally thou- 
sands of broadband and Internet providers. This is certain to be extraordinarily 
costly and cumbersome. It would also foreclose the very innovation that the anti- 
trust laws otherwise seek to foster by preventing new firms with new ideas from 
investing in new approaches that may require different interconnection arrange- 
ments. 

Stated broadly, we are seriously concerned that the proposed legislation would 
lead to sharply increased litigation, rather than healthy industry competition. The 
bill creates the "presumption' of a Sherman Act violation any time a broadband 
service provider merely offers more favorable terms or conditions to one ISP. This 
presumption would apply without regard to whether this access was the result of 
fair commercial bargaimng between the parties or the need of broadband service 
providers to recoup their investments. In effect, the bill would establish a new cause 
of action for the more than six thousand ISPs every time a broadband provider en- 
ters into an agreement with an ISP. 

Because the bill gives special advantages to plaintiffs, defendants would have the 
scales tipped against them. As noted above, the legislation is unclear regarding 
whether the presumption of a Sherman Act violation is rebuttable and how defend- 
ants may challenge the presumption in court. It follows naturally that accepted pro- 
cedural devices for quick dismissal of meritless litigation, such as motions to dismiss 
or motions for summary judgment, would be difficult, if not impossible, for defend- 
ants to obtain. This would considerably increase the costs of litigation for all parties, 
as even meritless claims could proceed only to trial or settlement. 

Finally, this bill marks a sharp departure from the philosophy that has animated 
antitrust jurisprudence for over a century. The Sherman Act was intentionally writ- 
ten in language that is somewhat simple and general to ensure that courts have 
adequate flexioility to respond to rapidly changing market conditions and to new 
economic developments regarding the nature of the competitive process in particular 
markets.' Moreover, courts have uniformly recognized that the Sherman Act is a 
law of general application and is for the "protection of competition, not competi- 
tors." ^ Historically, the Federal antitrust statutes have been laws of general appli- 
cation. Accordingly, courts have generally rejected special, narrow presumptions or 
exceptions. Similarly, Congress has appropriately rejected prior legislative proposals 
suggesting specific presumptions or exceptions covering the health care, transpor- 
tation, and energy industries, even in the face of asserted public health and safety 
rationales. 

In sharp contrast, this bill is written in industry-specific and frankly protectionist 
terms that are contrary to the pro-competitive spirit of long-standing Federal anti- 
trust laws. Likewise, rather than giving competitors and courts the ability to re- 
spond to new market conditions and to economic developments, it artificially dic- 
tates the relevant market and decrees that each broadband provider's system is an 
essential facility. Not only is this approach unprecedented, but the legislation would 
prevent broadband access providers from demonstrating in court that actual com- 
petition exists between or among different broadband companies and technologies. 
In short, this bill would protect competitors at the expense of competition. 

Surely Congress cannot desire this result: to adopt this legislation would retard 
the competition among technologies that lies at the heart of innovation. Any new 
technology, by virtue of its newness, its challenge to the established way of doing 
things, would be seen as a potential monopoly—a strong deterrent to innovation. 

Towards the Broadband Future 
Of equal importance to the consideration of the proposed legislation is the ques- 

tion of whether this bill would fiirther or retard an important public policy goal: 
achieving the rapid deployment of all types of competing broadband technologfies to 
consumers. AT&T has a strong interest, shared by many on this Committee, in en- 
suring that this broadband technology is deployed quickly and widely to all types 

' "The Sherman Act was designed to be a comprehensive charter of economic liberty aimed 
at preserving free and unfettered competition as the rule of trade. It rests on the premise that 
the unrestrained interaction of competitive forces will yield the best allocation of our economic 
resources, at the lowest prices, of the highest quality and the greatest material progress, while 
at the same time providing an environment conducive to the preservation of our democratic, po- 
litical, and social institutions. But even were the premise open to question the policy unequivo- 
cally laid down by the Act is competition." Northern Pacirw Railway v. U.S., 356 U.S. 1, 4 
(1958). 

^Bmwn Shoe Co. v. United States, 370 U.S. 294, 320 (1962). 
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of consumers. Regrettably, this bill, while intended to spur the deployment of ad- 
vanced telecommunications services, would actutdly undermine the pro-competitive 
policies of the Telecom Act in several important ways. 

First, as explained above, competition, not regulation, provides the best incentive 
for broadband deployment. In fact, had this legislation already been enacted, we 
would not be witnessing the c»irrent dramatic explosion in competition to provide 
consumers with high-speed Internet access. Since cable companies have entered the 
broadband market, deployment of all types of advanced broadband services has sky- 
rocketed. While DSL broadband technology has been around for years, the RBOCs 
and GTE began stepping up their deployment and lowering their prices only in re- 
sponse to the emerging competition from CLECs, cable companies, wireless, and sat- 
eUtte providers. 

The FCC has noted that investment in broadband facilities by cable operators and 
CLECs "spurred incumbent LECs to construct competing facilities."'' Wall Street 
analysts have likewise observed that competition from cable and CLECs is the pri- 
mary force spurring incumbent LECs to increase their investment.'' This appears to 
be the case in markets around the country, where the ILECs have lowered their 
prices and expanded their coverage areas in response to the entry of competitors.^ 

Indeed, four RBOCs (SBC, BellSouth, U S WEST and Bell Atlantic) and GTE ex- 
pect to be able to offer DSL service to over 31 million homes in their regions by 
the end of this year. Competition keeps driving deployment ever faster and prices 
ever lower. For instance, in January 1999, SBC accelerated its deployment timetable 
by two years and reduced its price for 384 kbps DSL service about 30% to $39 per 
month. Likewise, in May 1999, U S WEST dropped its price for 256 kbps DSL serv- 
ice 25%, to only $29.95 per month, making it a much more attractive offering. 

Particularly since AT&T announced its intent to use cable systems to provide high 
speed Internet access, deployment of all types of advanced broadband services has 
skyrocketed. Having amassed a dominant snare of Internet subscribers while ignor- 
ing demand for broadband Internet access for years, AOL has now annotmced a se- 
ries of initiatives with the RBOCs to provide high speed access over telephone lines. 
Likewise, AOL has just announced a venture with Hughes to deliver broadband 
service via satellites. 

Second, the proposed legislation would directly undermine the pro-competitive 
poUcies of the Telecom Act that have accelerated investment in new state-of-the-art 
local networks. As a direct consequence of the landmark Telecom Act, over 150 com- 
petitive locEil exchange carriers (CLECs) are in business today, providing new jobs 
and investing billions of dollars in the Nation's telecommunications infrastructure. 

This progress, however, has not come quickly or easily and has still not brought 
meaningful local competition to the overwhelming majority of Americans. Rather 
than complying with the Act's market-opening requirements, the incumbent local 
exchange carriers (ILECs) have opted to delay the onset of local competition by chal- 
lenging the constitutionality of the Act and appealing almost every state and FCC 
decision adverse to their interests, or by simply refusing to do what the Act plainly 
requires. The ILECs continue to control 97% of their local markets, and the very 
popularity of second lines devoted to data services has only served to reinforce this 
level of market dominance. Thus, new entrants and competitive companies continue 
to face an uphill battle as they work and invest to make local competition a reality. 

After almost three full years of litigation, having now failed in that effort, the 
RBOCs and GTE are now eisking Congress to reward their recalcitrance by making 
exceptions in the Act for the provision of data services, including across LATA (local 
access and transport area) boundaries. They claim that this legislative "relier is 
needed to foster broadband deployment. 

3 706 NOI Report 1 42 & n.84. 
••£.£., J.P. Morgan Report titled "DSL; the Bells (Jet Serious: 1999 Promises to be the Year 

of DSL Deployment, March 19, 1999: "We detect a dramatic change in the attitude of the local 
phone companies toward DSL deployment. . . (TJhere are several forces driving the local phone 
companies to accelerate their DSL deployment. Most notable is the rollout of cable modems by 
cable companies . . ." 

'See, e.g., Mike Farrell, PacBell to Lower DSL Rates in Calif.. Multichannel News, November 
23, 1998. In other markets where cable operators have initiated broadband service, the incum- 
bent carriers quickly followed suit. For example, ©Home launched service in San Francisco in 
September 1996 and San Dietifo in May 1997, and Pacific Bell followed in November 1997 and 
September 1998, respectively. See Pacific Bell's ADSL-Internet Access Packages Now Available 
to 180 California Communities (visited March 18, 1999) <httpy/www.sbc.com/PB/News>. Like- 
wise, after @Home launched service in Phoenix in May 1997 and Denver in June 1998, US 
WEST followed in October 1997 and June 1998, respectively. See US WEST Launches Ultra- 
Fast DSL Internet Service in Twin Cities; Continues Roll Out (visited March 18, 1999) <http:/ 
/www.uswe8t.com/com/insideusw/newsA)51398b.html>. 
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Yet this claim is based on several false premises. 
First, the Act is technologically neutral; its pro-competitive policies apply equally 

to both voice and data. Recognizing that Americans deserve a competitive choice 
both when they use the phone and log on to a computer, Congress made no distinc- 
tion between voice and data traffic in the Act. The Act, like the 1984 antitrust de- 
cree before it, encompasses all telecom services, and already provides the relief the 
ILECs seek—when they open their local monopolies to competition. 

Second, granting "limited" relief covering data is functionally equivalent to grant- 
ing total, unconditional relief from the requirements of Sections 251 and 271 to the 
ILECs. Over half of toda/s telecommunications traffic is data, and data traffic is 
growing at 30% per year, according to the Dataquest research firm.'* Another esti- 
mate has data "outgrowing voice 15:1," noting that "90% of data is long-haul rather 
than local." ' 

In addition—as the ILECs well know—^with the advent of Internet Protocol (IP) 
technology, the distinction between "voice" and "data" traffic, already blurred, is 
quickly disappearing. Indeed, voice and data are transported over the same net- 
work, not two distinct networks. As an SBC executive recently stated, "DSL is a big- 
ger deal than high-speed access to the Internet; it's about renewing our networks." ^ 
This view is supported by industry analysis: one report affirms that "[tlhe tele- 
communications industry is making a fundamental shift from circuit switched voice 
networks with data overlays to packet switched data networks with voice over- 
lays."* Thus, although the proposed legislation would exclude voice-only services 
from this LATA relief, the reality is that under today's technology, there may be 
no such thing as a voice-only service. 

Far from fostering broadband deployment in rural and other underserved areas, 
this legislation would actually hinder it. The ILECs have argued that legislative ac- 
tion is necessary for the deployment of broadband in rural areas. In actuality, how- 
ever, large incumbent monopoly carriers have been abandoning their rural cus- 
tomers and selling off rural lines. U S WEST and GTE, in particular, have been 
active in selling off small rural exchanges to concentrate on urban and suburban 
markets; U S WEST alone has sold over 400 rural exchanges since 1994, while GTE 
is currently shedding 1.6 million lines, including all of its wireline exchanges in 
Alaska, Arkansas, Arizona, Iowa, Minnesota, Nebraska, New Mexico, and Okla- 
homa. Notably, one securities analyst noted observed that "[w]e believe the large 
ILECs would be inclined to divest more rural properties if they judged that they 
could do so without political fallout."'° All this raises serious questions about the 
commitment of the RBOCs and GTE to serving rural customers, with or without the 
relief they seek in this legislation. 

Moreover, the scope of this legislation is not limited to rural areas. For example, 
provisions in the legislation would bar competitors from leasing DSL-equipped Unes 
m>m the incumbents, limiting their ability to compete at all in rural or other areas. 

Conclusion 
In short, the market, properly constrained by existing antitrust and regulatory 

protections, is working. Inomibent carriers are already responding to the pressure 
of even modest market entry by new competitors, and the benefits of this rivalry 
can only accelerate as new entry becomes more significant. In these circumstances, 
the proposed bill can only do harm. Government should not tamper with this evi- 
dence of a market that is working. Experience has shown that the best way to en- 
courage broadband deployment is to encourage and ensure competition for local mo- 
nopolies and Internet giants. In short, the Act is beginning to work just as Congress 
intended; now is not the time to reopen the Act. 

We respectfully urge this Committee to promote quick and wide deployment of 
broadband technologies in the best way possible: by standing with the Act and exist- 
ing antitrust laws and opposing efforts such as this legislation to rewrite them in 
furtherance of narrow interests that are in direct conflict with the pubUc good. 

Mr. HYDE. Mr. Salsbury. 

= Kenneth Kelly, "The Shift to Data by Two Major U.S. Suppliers," DaUquest, Sept. 14, 1998. 
'Jack Gnibman, "Review of Our Position on RBOCs; SBC & BEL will create most value," 

Salomon Smith Barney, March 9, 1999. 
'Andrew Brooks, "SBC Accelerates Plans for High-Speed Net Lines," The Dallas Morning 

News, June 16. 1999. at 4D. 
"Kenneth Kelly, "The Shift to Data by Two M^or U.S. Suppliers." Dataquest, Sept 14, 1998. 
'"Michael J. BalholT, CFA, and Tina T. Heidnck; "Harvesting New Value; The Rural Local 

Exchange Industry," Legg Mason Equity Research, Spring 1999, at 16. 



57 

STATEMENT OF MIKE SALSBURY, EXECUTIVE VICE PRESI- 
DENT AND GENERAL COUNSEL, MCI WORLDCOM, WASHING- 
TON, DC 
Mr. SALSBURY. Thank you Chairman Hyde, Congressman Con- 

yers, and members of the committee for the opportunity to speak 
to you today about these two bills that seek to promote the growth 
and development of the Internet free from unnecessary regulation. 

While MCI WorldCom wholeheartedly supports these goals, we 
cannot support either of these bills. Why? Not because MCI 
WorldCom opposes open access on cable TV systems, which we 
fiilly support, but because these bills would eviscerate a comer- 
stone of the Telecommunications Act of 1996, the requirement in 
section 271 of the act that the Bell operating companies must first 
open their local markets to competition before they are allowed to 
offer interLATA services. 

Very simply, the threat to the growth and the development of the 
Internet lies in the ability to use a monopoly in one market, such 
as cable TV or local telephone service, to control high-speed access 
to Internet services. Section 271 requires that the Bell company 
monopolies must be eliminated before they could engage in any 
such conduct. 

I would like to offer a few specific observations for the committee 
this morning. First, the Telecom Act does not prohibit the Bell com- 
panies from offering interLATA data services indefinitely, only 
until they open their local markets to competition. Once its mar- 
kets have been open, a Bell company is entirely free to offer any 
interLATA service. The only reason Bell companies cannot provide 
interLATA data services today is that they have chosen to delay 
opening their local markets, prolonging their ability to earn monop- 
oly profits. Congress should not reward this choice, which has cost 
consumers billions of dollars over the last 3 years. 

Second, there is no question that local markets can be opened. 
Under the leadership of the New York Public Service Commission, 
we are hopeful that this—that the first State vnW have its local 
markets fully opened to competition before the end of this year. 

MCI WorldCom has worked very closely with the New York com- 
mission to bring about this result. And, we are heavily invested in 
its success. The message to the other Bell companies ought to be 
to work to open your markets like Bell Atlantic is doing in New 
York. Holding out the prospect of legislative relief from section 271 
before the Bells open their local markets only encourages further 
delays by them, and deters additional investment by competitive 
local exchange companies. 

I would add that New York and several other States have re- 
quired the Bell companies to offer high-speed Internet access facili- 
ties as an unbundled network element, something these bills would 
undo. 

Third, there should be no illusion that the interLATA relief these 
bills would provide to the Bell companies can be limited to data 
services. Within a few years, all voice and data services will use 
the Internet protocol and will be indistinguishable to telecom 
switches. Thus, what these bills propose amounts to a total gutting 
of section 271 of the act. 
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Fourth, there is no public policy basis for interLATA relief as 
sought by the Bell companies. The Internet is vigorously competi- 
tive today. Virtually all consumers can choose from among many 
Internet service providers and connect to them with a local or toll- 
free call. More than 90 percent of all Americans can choose from 
four or more Internet service providers today, which is certainly 
more than you can say about local telephone service. 

By the end of this vear, estimates are that high-speed Internet 
access via DSL or cable modems will be available to about half the 
homes in America. And, while demand for Internet backbone capac- 
ity is growing rapidly, there is no shortage of capacity and new 
competitors like Qwest and Level 3 who are building new networks 
to meet this demand. Since the Telecom Act became law in 1996, 
Internet backbone capacity has grown from 1.2 terabits per second 
to 21.7 terabits per second, a nearly 20-fold increase. 

MCI WorldCom is supportive of the other goals of H.R. 1685 and 
1686, most importantly insuring that providers of high-speed Inter- 
net access via cable modems as well as incumbent local exchange 
companies offer open and nondiscriminatory access to their local fa- 
cilities. There is no policy justification for permitting cable tele- 
vision operators to leverage their dominance in the dehvery of 
video services to restrict consumers' abiUty to choose freely their 
Internet service provider. But, we cannot support any legislation 
that effectively would repeal section 271 of the act, the key provi- 
sion for opening local markets to competition, and section 251 with 
respect to DSL services. Thank you. 

Mr. HYDE. Thank you, Mr. Salsbury. 
[The prepared statement of Mr. Salsbury follows:] 

PREPARED STATEMENT OF MJKE SALSBURY, EXECUTIVE VICE PRESIDENT AND GENERAL 
COUNSEL, MCI WORLDCOM, WASHINGTON, DC 

Good morning. Thank you. Chairman Hyde, and members of the Committee, for 
the opportunity to speak to you today about the far-sightedness of the Telecommuni- 
cations Act of 1996, why that landmark statute is so much more than just a short- 
term experiment, and why it should be preserved just as important benefits to con- 
sumers are being reahzed. In particular, the provisions of H.R. 1685 and H.R. 1686 
that would permit the Bell Cfompanies to offer interLATA service before opening 
their local networks to competition would break Congress' 1996 promise to consum- 
ers, and to the telecom industry, to bring competition to one of the last remaining 
monopolies in America—the local telephone market. These bills offer a legislative 
solution to a non-existent problem, while ignoring the real problem: that three years 
after the fact, the local markets for voice and data services are not yet open. The 
solution to that very real problem is vigorous enforcement of the law Congress al- 
ready has enacted, not new legislation seeking to reverse the pro-competitive provi- 
sions applicable to the local telecom markets. 

I am the Executive Vice President and General Counsel of MCI WorldCom. In ad- 
dition to being a large long distance carrier, MCI WorldCom is the largest of the 
facilities-based competitive local exchange carriers ("CLECs") and, through its 
UUNET subsidiary, is one of the world's largest Internet Service Providers ("ISPs"). 
More than anything else, except perhaps the singular vision and concerted efforts 
of entrepreneurs like Bill McGowan and Bemie Ebbers, MCI WorldCom owes mudi 
of its success—and, indeed, its very existence—to this nation's open and competitive 
telecommunications markets. These markets did not simply spring to life unas- 
sisted. It took the hard work of a whole host of policymakers—from Congress, to 
the Reagan Justice Department, to the FCC, to a tenacious district court judge— 
to pry open the previously closed, monopohstic markets for long distance services, 
information services, and telecommunications equipment. If nothing else, this his- 
tory demonstrates that free markets do not always become free on their own. Often, 
government has a critical role to play in creating the necessary structure and 
ground rules that allow previously-closed markets to flourish with full competition. 
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The Telecommunications Act enhanced this legacy of competitive long distance 
telecommunications and information service markets by mandating the end to mo- 
nopoly in the local market as well. Congress could have simply enacted, by itself, 
what is now Section 253 of the Act, which requires the state and local governments 
to remove barriers to entry in the telecommunications markets. But Congress wisely 
chose to go far beyond that simplistic approach. The '96 Act begins, as it must, by 
acknowledging the fundamental and undeniable advantages of local carrier incum- 
bency—from massive economies of scale and scope, to pervasive company name rec- 
ognition. In order to break the local phone companies' chokehold over the infamous 
"last mile" to and from nearly every home and business in America, Section 251 of 
the Act creates multiple pathways for competitive providers to enter the local mar- 
ket. Whether on a pure facilities basis, or through unbundled network elements 
("UNEs"), or through resale, the Act leaves it up to the individual competitor to se- 
lect the most appropriate business model—and then, simply, compete. The genius 
of the Act is that, once the incumbent LECs carry out their statutory obligations, 
many competitors will be able to use these pathways to devise new and innovative 
ways to provide low-cost, beneficial services to consumers. 

Of course, it isn't quite as simple as that. Breaking the entrenched monopoly over 
the last mile is a formidable challenge to even the most nimble competitor. This is 
not surprising; after all, stretching back to the early 1980s, when the Reagan Jus- 
tice Department crafted the landmark antitrust settlement decree that would be- 
come the Modified Final Judgment (MFJ), it was well understood that the Bell Com- 
panies and GTE, left to their own devices, would do what any other business in 
their enviable position would do, namely, through a variety of anticompetitive prac- 
tices, to first, foreclose competition in their own markets, while second, extend their 
monopolies into adjacent markets, such as long distance and information services. 
As a result, the MFJ created a virtual wall of separation between the Bell Compa- 
nies' monopoly local services—viewed by many then as a natural monopoly—and the 
newly-competitive world of long distance services, information services, and cus- 
tomer premises equipment. The Bell Companies were forbidden to enter that com- 
petitive world unless and until they could demonstrate they would cause no signifi- 
cant harm to competition. 

Now, fully fifteen years after the MFJ was first put into place, it is safe to say 
that the long distance market is robustly competitive. At last count, over twelve 
hundred companies—from giants like AT&T, to mid-sized national facilities-based 
carriers, to the smallest resellers—are busily competing head-on to provide every 
conceivable option in long distance services. Long distance rates have plummeted 
more than seventy percent in that span, and are falling further all the time. Where 
the Sunday afternoon phone call to a distant relative once was viewed as a momen- 
tous and wallet-sapping proposition, today MCI WorldCom charges only a nickel per 
minute. Innovations such as competitive collect calling services and "10-10" services 
also have been developed. It is a similar success story with regard to the tele- 
communications equipment and information services. 

In passing the Telecommunications Act, Congress both recognized the salient pro- 
competitive lessons of the MFJ, and sought to go beyond them. It was no longer 
taken as gospel that consumers could never eryoy the firuits of competition in the 
local telephone market. Instead, Congress directed the FCC to establish rules that 
would end one of the last remaining monopolies in this country. In return, once the 
Bell Companies comnlied with those market-opening rules, they would no longer be 
limited by the long distance restrictions first imposed on them as part of the MFJ. 
Instead, the Bell Companies would be permitted to provide all long distance serv- 
ices—including interLATA services—within their home regions. It should be noted 
that, fit>m day one, the Act has allowed the Bell Companies to provide local and 
long distance services anywhere outside their home regions, a significant oppor- 
tunity that none of them has chosen to pursue. The Bell Companies hold the keys 
to long distance in their own hands—once they decide to comply with the law, the 
remaining interLATA restrictions will be gone. 

As with the breakup of AT&T, it has taken concerted action by policymakers to 
bring competition to a local telephone market where none has existed before. And, 
while the final battle over monopoly is far from won, at least we can see promise 
of victory from where we stand. As just one example, today there are 146 facUities- 
based CLECs, serving some 4.4 miUion customers. This compares to just 13 competi- 
tive local carriers before the Act was enacted into law. 

Through the Telecommunications Act, Congress provided the critical tools de- 
signed to ensure that access to last mile facilities is made available to competitors. 
Congress rightly recognized that only competition delivers the best technologies, the 
best service, and the best prices to consumers. Thus, Section 251(c) requires, among 
other things, that incumbent LECs provide access to their network elements on an 
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unbundled basis at cost-based rates. In this manner, the '96 Act ensures that new 
entrants will be able to use the incumbent LECs' local network where necessary, 
and that consumers would have the maximum possible competitive choices. Com- 
petitors are obligated to pay the ILECs for every element, facility, and service they 
use. In MCI WorldCom's view. Congress struck just the right competitive balance 
three years ago. We have endured three long years of protracted litigation, which 
ultimately has culminated in the U.S. Supreme Court upholding the pro-competitive 
policy choices made by Congress, and carried out by the FCC. It would be a grave 
mistake to upset that delicate balemce crafted by Congress and the Commission just 
as consumers are beginning to see the fruits of competition. 

Some may be surprised to learn that the Internet is another singular example of 
government's successful affirmative efforts to create a vibrant free market where 
none existed before. The federal government, at first unintentionally, laid the 
groundwork for today's Internet through a variety of government-sponsored pro- 
grams. In the late 1960s, the U.S. Department of Defense initiated its ARPA project, 
culminating in the so-called "ARPANET" backbone. Through the 1970s and early 
1980s, the Defense Department administered the ARPANET and allowed certain 
users of other research and academic networks, such as CSNET, to interconnect and 
utilize the ARPANET resources. In 1986, the National Science Foundation started 
up its own NSFNET backbone and chose the "TCP/IF' protocol—developed by Vint 
Cerf, now of MCI WorldCom, and Bob Kahn—the very lingua franca of the Internet. 
The government also ramped up its management role and bore many of the costs 
of deploying and maintaining the backbone infrastructure. Some ten years later, in 
1995, the government officially abandoned its Appropriate Use Policy, under which 
the NSFNET could not be used for commercialpurposes. Instead, the government 
ceased federal funding and privatized the NSFNET, leaving it open to any consumer 
or business to begin developing whatever commercial or non-commercial applica- 
tions they chose. Without those efforts, the Internet would not exist today. 

The end results of the government's overt decision to create and nurture the 
Internet space? The Internet is different fi-om anything else we human beings have 
ever witnessed before. At some basic level, each of us is aware that the mtemet 
already holds the key to our future. Its ability as a public "network of networks'* 
to ubiquitously reach and connect everyone—from customers, employees, and suppli- 
ers to friends and family—is changing how we do everything. Consumer demand for 
services provided via the Internet appears unquenchable, ^r example, demand for 
Internet oandwidth doubles every 3 or 4 montns. That is astonishing. The Internet 
already accounts for 50 percent of the traffic on the world's communications net- 
works. By some estimates, the Internet will soak up 90 percent of all bandwidth 
by 2003, and 99 percent by 2004. In just a few short years, the Internet has become, 
in the words of tne Council of Economic Advisors, "the engine that drives our econ- 
omy." 

On the supply side of the information services marketplace, business also is boom- 
ing. For the past three years, MCI WorldCom has increased the capacity of its 
UUNET backbone by over 1,000 percent each year to handle peak traffic loads. 
Other backbone providers—from AT&T to Sprint to PSINet to GTE—also have in- 
creased their capacity, and still others—such as Qwest, Level 3, and Williams—are 
building entirely new nationwide networks designed specifically to handle Internet 
traffic. All in all, some forty-seven different backbone providers now are competing. 
As a result, all but three LATAs (194 out of 197) are served by 4 or more different 
Internet backbone providers, and the capacity of Internet backbone networks has 
exploded from only 1.2 terabits per second in 1996 to 21.7 terabits per second in 
1999. You don't have know what a terabit is to understand that the capacity of the 
backbone networks have expanded twenty fold. 

There also is good news with regard to one's ability to access the Internet. Con- 
sumers today reach the Internet almost exclusively through an ordinary telephone 
call, placed over ordinary copper lines. Because the incumbent LECs are required 
by the FCC to allow consumers to reach any ISP they choose, competition has flour- 
ished. In the case of MCI WorldCom, we offer dial-up access to the Internet through 
a local call to about 95 percent of the hnes in the continental United States. 
UUNET alone has about 750 local points of presence all over the country. At last 
count, there were some 6,500 independent providers of Internet access, or ISPs, out 
there, through which more than 79 million Americans get their Internet service. 
Well over 90 percent of all Americans can choose from among four or more ISPs 
for local dial-up access, which is more than you can say for local telephone service. 
So, thanks again to the government's open market requirements, access to the Inter- 
net has become available ubiquitously to virtually all Americans. 

The lesson here, regarding the long distance industry, the local marketplace, and 
the Internet, is what I would call the lesson of open platforms. Where pobcymakers 



61 

create and maintain open markets, where a multiplicity of providers and users can 
interact in a myriad of mutually beneficial ways, all will derive the full benefits of 
competition. This openness feecu on itself, multiplyine the effect still further. Like 
the Internet itself, open competition in the Internet backbone and Internet access 
is in the best interest of consumers and competitors alike. Just imagine, if you 
could, how history would have been changed profoundly if the two graduate stu- 
dents who created Mosaic—the software underlying the world's first Web browser 
for Netscape—had been prevented firom bringing the fruits of their innovation to the 
open platform of the Internet. The list of such examples goes on and on. 

As Tm sure you are aware, there now is considerable market demand for higher 
speed access to the Internet, beyond the capabilities of the normal dial-up connec- 
tions familiar to all of us. The latest telephone capability to be deployed to residen- 
tial and small business customers is called Digital Subscriber Line ('T)SL"), a dec- 
ade old technology that competition is finally forcing the ILECs to offer consumers. 
On the cable side, so-called cable modems provide a similar high-speed, broadband 
connection to consumers. The good news is that both capabilities are being deployed 
by ILECs, CLECs, and cable companies on an expedited basis. The bad news is that, 
unless MCI WorldCom and other competitors can buy or lease access to the last 
mile facilities and services of the incumbent monopolies—both telephone and 
cable—consumers will have little or no choice for high-speed Internet services. In 
this regard, MCI WorldCom is certainly supportive of the efforts of H.R. 1685 and 
H.R. 1686 to ensure that open broadband access is offered by cable providers and 
by local exchange providers. The lesson of open platforms can be applied to these 
monopoUes by maintaining the pro-competitive provisions of the '96 Act with regard 
to the ILECs, and applying funoamental nondiscrimination, interconnection, and re- 
tale reouirements with respect to the cable companies. 

MCI WorldCom is certainly doing its part to bring the promised benefits of the 
Information Age to its customers. For starters, we tripled our local network capacity 
last year. Where we can reach our customers' premises with our own facilities, we 
are providing them with high-speed Internet access using DSL technology. UUNET, 
our Internet company, has mounted the first, and biggest, national deployment of 
broadband DSL access to data, starting with 400 points of presence (POPs) late last 
year, with the aggressive goal of reacning at least 1,000 POPs by the end of this 
year. We are expanding our consumer service trials and partnering with other data 
CLECs so that we can provide the same innovations to consumers and small busi- 
nesses. As soon as we can get to them, we can hit the ground running with fast, 
reliable, affordable service. We are not just limiting ourselves to the telephone net- 
work; we are also readying our networks to provi^ service through cable modems 
the same way we enable ISPs to do so through DSL technologies. We are also in- 
vesting in fixed wireless technologies so we can reach consumers in suburban and 
urban markets. 

And it is not just my company that is providing these services on a competitive 
basis. Data CLECs like Covad, Northpoint, Rythms NetCoimections, and others are 
all at the cutting edge of bring these advanced services to the consumer. 

This competition brings with it more good news. Competition is causing the in- 
cumbents themselves to deploy broadband services. In fact, the ILECs are accelerat- 
ing their DSL deployment plans as a result of competitive pressure from cable 
modems and data CLECs, f^r surpassing their original intentions and announce- 
ments. Wall Street analyst SG Cowen said just two months ago that "if recent activ- 
ity is any indication, 1999 could be a strong year for last-mile technologies—cable 
and XDSL. . . . Cable operators have stepped up the pace of deploying nigh-speed 
data services, forcing the incumbent LECs to draw up ALDSL plans." 

So, despite their protestations that they must have regulatory relief before they 
can deploy Uiese advanced services in their territories, the Bell Companies are en- 
gaged in a massive rollout of these services. The companies' own press releases 
speak volumes about what is actually happening in the marketplace: 

• In April of 1999, following an announcement that it would slash ADSL prices, 
SBC projected that its DSL deployment would reach 9.5 million homes by the 
end of this year. 

• That same month. Bell Atlantic announced that 8 million homes in its region 
will have ADSL access in 1999 and increase to 16 million by 2000. 

• Ameritech announced that it will have DSL service available to 70% of its 
customers by 2000. 

• BellSouth will reach 5.1 million customers with DSL by the end of this year. 
• US West is already offering its self-described "lightning fast" ADSL to 5.5 

million customers in 40 cities across 14 states. 
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Only three years ago, the Yankee Group predicted that ADSL would be available 
to less than 4 million American homes by the vear 2000. But, the above announce- 
ments mean that over 25 MILLION homes will be able to utilize DSL services by 
the end of 1999. That is quite an accomplishment. It is self-evident that competition 
is forcing the incumbents LECs to deploy DSL throughout their regions. In short, 
the Telecom Act is working. 

Nonetheless, despite about the astounding achievements brought about by com- 
petitive markets, and the compelling need to create and maintam open platforms, 
we are now at a critical crossroads. Much of this hard-fought success hinges on 
keeping the last mile open to consumers, and open to competition. We have to resist 
the urge to excuse the incumbents from their competitive requirements under the 
Act, in exchange for their pie-in-the-sky promises of purported social good. In the 
past few months, the incumbent LECs have come up with some carefully-crafted 
myths they would have you believe to justify a rollback of the Telecommunications 
Act. None of them is true. 

For example, the ILECs cletim that maintaining and enforcing the Telecommuni- 
cations Act's local competition provisions is tantamount to "regulating the Internet." 
This is nonsense. The Telecommunications Act's local competition provisions concern 
only the local telecommunications facilities and services tnat form the last mile be- 
tween a customer and the telecom network. These facilities and services can be, and 
are, used for a variety of local telecommunications services, including traditional 
voice service, dial-up Internet access, and DSL service. The local competition provi- 
sions of the Telecom Act are necessary to keep Internet access from becoming com- 
pletely dominated by the ILECs—to the detnment of consumers, and the Internet 
itself 

The incumbent LECs next insist that competitors shouldn't be permitted to utihze 
the network elements underlving advanced services like DSL, or subscribe to DSL 
services from the ILECs at wholesale rates. It is obvious why the ILECs woixld want 
to eliminate the UNE and resale pathways—this would force competitors to provide, 
install, and maintain their own advanced services facilities everywhere, a process 
that would take decades, cost billions, and strand much of the investment m local 
networks that consumers have already paid to the Bell Companies. In reahty, how- 
ever, competitors need all three competitive entry pathways promised by the Tele- 
communications Act in order to provide robust and ubiquitous DSL oflTerings. In par- 
ticular, competitors such as MCI WorldCom need the LINE pathway to provide cov- 
erage for a nationwide customer base. The ILECs already own and control all cen- 
tral offices and remote terminals necessary to reach all potential customers, and 
erooy considerable economies of scale, scope, and density, low-cost collocation in 
their own facilities, and unique access to Universal Service subsidies for high-cost 
residential customers. The resale of services and the leasing of facilities were instru- 
mental in paving the way for facilities-based competition in the long distance indus- 
try—why would we choose to abandon that successful model now? 

The ILECs also argue that they do not possess market power in the provision of 
"advanced services" such as DSL. The simple truth is that the ILECs have eveiy 
monopoly-derived advantage in providing DSL service that they also enjoy in provid- 
ing other local telecommunications services. DSL is a local transmission technology, 
compatible only with copper loops, and the ILECs obviously possess market power 
over local telecommunications services provided over copper loops. The infrastruc- 
ture necessary to deploy DSL is exactly the same as is necessary to provide any 
other local telecommunications services. The ILECs continue to own and control aU 
central offices needed to deploy DSL equipment and data transport facilities, all 
local loops needed to deploy DSL services, and all support systems needed to sup- 
port DSL services. The ILECs also continue to have exclusive access to all residen- 
tial customers. As DSL could eventually become the basic loop carrier technolo^ 
of the 21st Century, the ILECs seek to extend their control over today's voice-domi- 
nated local loop to tomorrow's DSL-enabled loop. 

Perhaps the single biggest myth perpetrated by the ILECs is that the Tele- 
communications Act of 1996 was only about voice, not data. In resdity, the Act in- 
cludes both telecommunications services and information services, in a technology 
neutral manner. Indeed, there is no sustmnable legal, or lo^cal, distinction between 
"traditional" local services and "advanced" local services. The Act nowhere makes 
any such distinctions, and any attempt to define a local service based on the types 
of technologies it employs, or the types of functionalities it provides, makes no 
sense. From a technical standpoint, there is no feasible way of enforcing a "data" 
versus "voice" distinction. Data "bits" and voice "bits" look exactly the same from 
the network's perspective. As I mentioned previously, data is quickly overtaking 
voice; today at least half of all traffic on the pubUc network is data. In four years, 
data wiU comprise up to 90 percent of all traffic on the public network. 



Further, Section 271 of the Act includes cm express prohibition on the Bell Com- 
panies' provision of interLATA information services, and refers to both telecommuni- 
cations services and information services. In particular, Section 271(gK2) grants a 
narrow exception to the general prohibition by authorizing the Bell Companies to 
provide Internet services to elementary and secondary schools. This exception would 
be wholly lumecessary if the Act did not already prohibit the Bell Companies from 
providing interLATA information services. Significantly, the Bell Companies never 
contested the FCC's 1996 ruling on this point, or sought review by a federal appel- 
late court. 

The Bell Companies also complain that they require interLATA reUef in order to 
be able to provide DSL to consumers, especially in rurfd areas. In truth, the Section 
271 prohibition on the provision of interLATA services is completely unrelated to 
the Bell Companies' ability to deploy local telecom services hke DSL. US West told 
Congress earlier this year that deployment of DSL capabiUty requires installation 
of ATM switches, and that the interLATA restriction makes DSL cost-prohibitive be- 
cause it artificially compels US West to place an ATM switch in each LATA. How- 
ever, my understanding is that ATM switches are relatively inexpensive, generally 
on the order of $20,000 to $30,000 each. And, if aprovider has ten percent or more 
of the DSL traffic in a LATA, installation of an ATM switch is virtually a necessity. 
Perhaps for these reasons, US West already has either deployed, or announced im- 
mediate intentions to deploy, a total of 127 ATM switches, including at least one 
ATM switch in 23 of 27 LATAs in which US West provides service. US West's own 
actions show that no interLATA reUef is required tor US West to do what it is al- 
ready doing: installing ATM switches to provide DSL services to US West's cus- 
tomers. 

Further, emy claims by the Bell Companies and GTE that they will provide ad- 
vanced services to rural communities seems unlikely. The Bell Companies have al- 
ways served predominantly urban and suburban markets, leaving most rural ex- 
changes to the independents. This bias against operating in rural markets has only 
increased recently. In the past few years, US West has sold off over sixty of its local 
exchanges in the more rural areas of Washington, Nebraska, Wyoming, and Idaho. 
Last year, GTE announced plans to sell up to 8 percent, or 1.7 million access lines, 
of its local exchange operations, mostly in low-density rural areas. It is difficult to 
discern any commitment by these large ILECs to serve rural markets with DSL 
services. Moreover, in many cases, the smaller independent LECs are well ahead 
of the larger ILECs in deploying infrastructure and providing advanced services 
such as DSL. In fact, by the end of 1997, rural LECs had installed over 40,000 route 
miles of fiber optic cable in states like Kansas, Oklahoma, Texas, South Dakota, 
Minnesota, and Iowa. 

Finally, any blanket exemption from the LATA requirements of the Act for all 
data transmissions is unwarranted as a matter of national poU(nr. Congress, in 
crafting the 1996 Act, carefiilly designed the only legally sanctioned incentives sys- 
tem for the Bell Companies. When the Bell Companies meet their local competition 
obligations, they are free to enter the in-region interLATA market. EUmination of 
even intrastate LATA boundaries for data telecommunications would completely un- 
dermine Section 271 by stifling the very incentives necessary to compel the Bell 
Companies to comply with the market-opening provisions of the Act. Excusing the 
Bell Companies firom compliance with the fundamental interLATA requirements of 
the 1996 Act for data services would ignore the increasing convergence of voice and 
data, and the inabiUty to exclude voice bits from data bits. 

Enough debunking of m)rths. This country decided three years ago to reject the 
notion of natural monopoUes in the local exchange, and to choose instead tne path 
of free and open competition. In contrast, industrial policy, even in the pleasing 
guise of "deregulation, does not work. That form of government intervention is pre- 
cisely what limits or even forecloses the opportunity for competition to develop— 
hurting the very constituencies it purports to serve. Broadband deployment in all 
parts of the country—urban, suburban, and rural—can only be accomplished by fos- 
tering, not frustrating, the beginnings of real competition. 

The way to do that is to make sure that last mile faciUties are not closed off to 
competition. Again, all of the infrastructure advancements I just talked about are 
irrefevant if competitors cannot reach customers, and customers cannot reach the 
ISP or telecom vendor of their choice. Competitors like MCI WorldCom must have 
non-discriminatory access to last-mile incumbent facihties in order to provide ad- 
vanced, innovative new services and technologies that benefit consumers every- 
where. This is not a discretionary item. We have residential long distance customers 
everywhere in the country. These customers tell us they want new choices for local 
phone service and Internet access. 
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The investment community also is counting on Congress not to overturn the '96 
Act. Wall Street has come to expect legal certainty to ensure that there is a competi- 
tive environment for broadband. Investors know that the Internet is an increasingly 
central component to business models for carriers, ISPs, electronic commerce, and 
the information technology industry, and that the ultimate resolution of the 
broadband access issue will fundamentally impact the way different industries' busi- 
ness plans develop in the Internet space. None of those plans, I assure you, will or 
can be realized through a closed network. The financial markets need the law to 
be maintained, just as competitors do. 

Reversing the antitrust-based principles, market rules, and safeguards set forth 
in the Act, and specifically designed to promote the development of competition, will 
only hinder broadband deployment and allow dominant incumbents, be they telcos 
or cable providers, to leverage their market power over the last mile to broadband 
access, and into the Internet. 

In closing, I again appeal to you to sfifeguard the Information Age economy by 
enforcing the law and the principles of competition. Remember that incumbents 
have a long history of broken promises in connection with infrastructure programs 
and regulatory bargains. Nothing is worth the price of competition we have all 
fought so hard to win for American consumers. The Internet's phenomenaJ develop- 
ment has already demonstrated that Congress did the right thing in 1996 by focus- 
ing on opening up access to monopoly local distribution facilities. Policymakers will 
continue to play a critical role in enforcing the pro-competitive provisions of the Act, 
which hold the key to the future of broadband in America. To turn back now, and 
retreat fi*om all the painstaking advances of the past three years, would be a disas- 
trous blow to the future of telecommunications competition, and to the information 
economy that depends on it. 

Thank you. 

Mr. HYDE. Mr. Boggs. 

STATEMENT OF TIM BOGGS, SENIOR VICE PRESIDENT FOR 
PUBLIC POLICY, TIME WARNER, INC., WASHINGTON, DC 

Mr. BoGGS. Good morning, Mr. Chairman, Mr. Conyers. Thank 
you for your welcome. It is a pleasure to work with the committee 
from this side of the table today and to discuss broadband tech- 
nology with you. At Time Warner we have had a long history of 
technological innovation and leadership, and we have long been in- 
terested in providing advance services to consumers over our cable 
network. Building on that foundation and as a result of the regu- 
latory certainty created by the 1996 act, Time Warner is well into 
the process of upgrading all of its cable systems to a state-of-the- 
art hybrid fiber coaxial architecture. 

From Greensboro to Cincinnati, Orlando to Milwaukee, from Bos- 
ton to San Antonio, from LA to New York, when this is substan- 
tially completed by the end of the year. Time Warner will have in- 
vested over $4 billion of private capital upgrading its cable infra- 
structure providing increased capacity for both video programming 
and other new digital services as well as telephony competition. 

Under the law, we are required to upgrade the entire community 
so rich and poor neighborhoods are reached by this capacity and we 
also wire all schools and libraries for free in our communities. 

To make full use of the potential created by upgraded networks. 
Time Warner has teamed with Microsoft, Compaq, Media One, and 
Advance Newhouse to develop Road Runner an independent affili- 
ate which provides an innovative mix of local and national content 
as well as high-speed connection to the Internet. Road Runner 
cable operator afRliates including Time Warner Cable, Media One 
and many, many third-party cable operators such as Media Gen- 
eral in suburban Virginia are providing additional local content on 
the network. Road Runner's local online editors also assist schools, 
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libraries, and museums in developing their approach to the Inter- 
net. 

The foundation of our Road Rxmner service is our upgraded cable 
fiber coaxial network. This network provides everyone the chance 
of reliability and capacity of fiber optics and results in an increase 
in the deUvery of content to the PC ©Home, at speeds up to 100 
times greater than today's residential telephone line. Customers 
reach our Road Runner service and the Internet over the cable sys- 
tem without any need to dial into a local telephone number and the 
service is always on. 

Of course. Road Runner service must allow customers access to 
any site on the Internet. Nothing on the Internet is off limits to a 
Road Runner customer including the sites of Internet service pro- 
viders. As you know, most content on the Internet is free. But some 
content providers such as AOL charge for their services. And if a 
Road Runner customer chooses to subscribe to such service, she 
need only click on the AOL icon on her computer screen. She will 
obtain access to all AOL content, web access, e-mail and other serv- 
ices. 

Road Rimner customers similarly can reach any other ISP posted 
on the net with a single mouse click, and many of our customers 
do just that. In fact, if they choose to set up their PC in their home 
to avoid any interface with the Road Runner icons of any sort, they 
may simply do that. The service is designed to be customized by 
the customer. 

The development of the Internet is the quintessential example of 
the power of the free market. It was Congress' respect for market 
forces over governmental interference that allowed the market to 
meet the needs of consumers to develop innovative new technology 
such as we are discussing today, to grow the economy and provide 
the ultimate forum for communication. No one competitor has the 
ability to stand in the way of the global phenomenon that is the 
Internet today. 

For some to suggest that might be the case is nothing short of 
ridiculous. For, although Time Warner and other cable companies 
are investing billions of dollars in upgrading our infrastructure, 
cable modem service is still in its infancy with fewer than 1 million 
subscribers nationwide out of the current total 29 million residen- 
tial Internet subscribers. 

At this early stage in the development of broadband services, it 
would be a mistake for the government to choose and impose one 
business model on all broadband providers. Time Warner believes 
that cable companies and all players, be they satellite, wireless, or 
telephone companies with their dynamic DSL offerings should be 
encouraged to invest in the development of these new Internet ac- 
cess services through procompetitive policies that leave each one 
free to experiment and develop its own business strategy. 

History tells us that consumers will be best served by govern- 
ment policies that spur the rapid roll-out of high-speed broadband 
services by multiple players and multiple technologies rather than 
by government mandates about business models which should be 
followed by the players in this field. Those companies that have 
urged the contrary approach are simply using the tired old Wash- 
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ington game of seeking to use the government to advance their own 
competitive advantages. 

However, with respect to the FCC, Commissioner Michael Powell 
wisely stated in a recent speech on the issue, "competition pohcy 
should focus on the benefits and h£irms to consumers, not the ef- 
fects on firms." 

Unfortunately, the bills before you today ignore this advice as 
well as the procompetitive paradigm set in the 1996 Telecom Act. 
Rather than rely on the forces of a very dynamic market, these 
bills attempt to impose a one-size-fits-all platform and encourage 
companies to go to court rather than to participate in market devel- 
opment. 

In order to continue to thrive, this uniquely American, but world- 
class, Internet market needs more risk takers and innovators, not 
more litigators and courtrooms. Mr. Chairman, the deployment of 
broadband services by cable is a wonderful development for con- 
sumers. Because of the investment and the risks undertaken by 
Time Warner, other cable companies, and our competitors the day 
in which families, schools, and libraries will have high-speed 
broadband access to an)rwhere the Internet has become a resdity. 
This should be a call for celebration, not a call for regulation. 

Mr. HYDE. Thank you, Mr. Boggs. 
[The prepared statement of Mr. Boggs follows:] 

PREPARED STATEMENT OF TIM BOGGS, SENIOR VICE PRESIDENT FOR PUBUC POUCY, 
TIME WARNER, INC., WASHINGTON, DC 

Chairman Hyde and disting^iished members of the Committee, my name is Tim 
Boggs and I am senior vice president for public policy of Time Warner Inc. I appre- 
ciate the opportunity to appear today to discuss the deployment of our broadband 
service, known as Road Runner, and to discuss the future of broadband technology. 
I commend you for holding this hearing as we at Time Warner believe that the pro- 
competitive direction set by this committee in the 1996 Telecommunications Act is 
critical to the future of our economy and the continued development of broadband 
technologies. 

Time Warner has a long history of technological innovation and leadership and 
has long been interested in providing advanced services to consumers over its cable 
systems. In the early 1980s, Time Warner developed QUBE, the first interactive 
programming service offered over cable. In the early 1990s, Time Warner con- 
structed the first hybrid fiber-coaxial cable network located in Queens, New York, 
and experimented with a variety of new services through its FuU Service Network 
in Orlando, Florida. These earlier groundbreaking initiatives provided the founda- 
tion for the on-line services the company is now introducing across the Nation. 

Building on that foundation and as a result of the regulatory certainty created 
by the 1996 Telecommunications Act, Time Warner is well into the process of up- 
grading all of its cable systems to a state-of-the-art, hybrid fiber coaxial architec- 
ture, when this is substantially completed by the end of next year. Time Warner 
will have invested about $4 billion upgrading its cable systems to provide increased 
capacity for both video programming and other new digital services, as well as te- 
lephony. Under the law we are required to upgrade the entire community, so rich 
and poor neighborhoods are reached by this new capacity, we also wire all schools 
for free. 

To make full use of the potential created by upgraded plant and by digital tech- 
nology, Time Warner teamed with Microsoft, Compaq, Media One, and Advance 
Newnouse to develop Road Runner, a new high-speed on-Une service that provides 
local and national content. Road Runner is provided by Service Co., a privately held 
company headquartered in Reston, Virginia. The Roaa Rimner service is jointly cre- 
ated by the Road Runner venture and its affiUated cable operators. Road Runner 
provides an innovative mix of local and national content, as well as a high-speed 
connection to the Internet. The joint venture provides content on a national basis 
from various sources including CBS Sportsline and Barnes and Noble. Road Run- 
ner's cable operator affiliates, including Time Warner Cable, Media One and third 
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party cable operators such as Media General in suburban Virginia, provide addi- 
tional local content, among other things our local on-line editors also assist schools, 
libraries and museums in developing their content. 

The foundation of our Road Runner service is our upgraded cable fiber-coaxial 
network. This network provides the enhanced rehability and capacity of fiber optics 
and results in an increase in the delivery of content to the PC at speeds up to 100 
times greater than today's residential telephone line. Customers reach our Road 
Runner service and the Internet over the cable system, without any need to dial in 
to a local telephone number and the service is "always on," 

The Road Runner service allows customers to visit any site on the Internet. Noth- 
ing on the Internet is off limits to the Road Runner customer, including the sites 
of Internet Service Providers. As you know, most content on the Internet is free, 
but some content providers, such as AOL, charge for their services. If a Road Run- 
ner user has installed AOL on her computer or if her computer came with AOL al- 
ready installed, she need only click on the AOL icon on her computer screen. She 
will obtain access to AOL, and thereby obtain all AOL content, web access, e-mail 
Euid other services. Road Runner customers similarly can reach any other ISP post- 
ed on the Net with a single mouse click and many of our customers do just that. 

We believe our Internet services provide subscribers with an enormous value. For 
about the same price as today's dial-up phone line plus an ISP, Road Runner pro- 
vides consumers with Internet service that is faster and provides more immediate 
access to on-line services. 

The development of the Internet is the quintessential example of the power of the 
free market. It was Congress's respect for market forces over governmental inter- 
ference that allowed the market to meet the needs of consumers, to develop innova- 
tive new technologies, to grow the economy and to provide the ultimate forum for 
communications. No one competitor has the ability to stand in the way of the global 
phenomenon that is the Internet today. For some to suggest that might be the case 
IS nothing short of ridiculous. For although Time Warner and other cable companies 
are investing billions of dollars in upgrading our infrastructure, cable modem serv- 
ices is still in its infancy, with fewer than 1 million subscribers nationwide out of 
the current total of 29 million residential Internet subscribers. 

At this early stage in the development of broadband services, it would be a mis- 
take for government to choose and impose one business model on all broadband pro- 
viders. Time Warner beUeves that cable companies and other players—be they sat- 
ellite, wireless, or telephone companies—should be encouraged to invest in the de- 
velopment of these new Internet access services through pro-competitive policies 
that leave each one firee to experiment and develop its own business strategy. His- 
tory tells us that consumers will be best served by government policies that spur 
the rapid rollout of high-speed broadband Internet services by multiple players and 
multiple technologies, ratner than by government mandates about the business 
models such entities should employ. Those companies that have urged a contrary 
approach are simply using the tirea old Washington game of seeking to use govern- 
ment to advance their own "competitive advantage . However, as FCC Commis- 
sioner Michael Powell wisely stated in a recent speech on this issue: "Competition 
policy should focus on the benefits and harms to consumers, not the effect on firms." 

Unfortunately, H.R. 1685 and H.R. 1686 ignore this advice as well as the pro-com- 
petitive paradigm set by the 1996 Telecommunications Act. Rather than rely on the 
forces of^a very dynamic market, these bills attempt to impose a "one size fits all" 
platform and encourages companies to go to court rather than participate in market 
negotiations. In order to continue to thrive, this uniquely American, but world-class 
Internet market needs more risk takers and inventors, not more litigators and 
courtrooms. 

Mr. Chairman, the deplojrment of broadbemd services by cable is a wonderful de- 
velopment for consumers. Because the investment and risk undertaken by Time 
Warner and other cable companies, the day in which families, schools and libraries 
will have high speed broadband access to anywhere in the Internet has become a 
reality. This should be a call for celebration not a call for regulation. 

As I've stated, upgrading cable plant and developing and deploying advanced serv- 
ices are expensive and risky ventures. Imposing new regulation on companies as 
some have suggested will not only slow development but will deter further invest- 
ment of private capital. Therefore, Time Warner strongly urges policymakers to re- 
sist those attempts to determine through regulation how this market might develop. 
Such attempts fly in the face of history of Intemet regulation and inevitably result 
in the freezing or slowing of technological development and would result in a more 
complex and costly service to consumers. 

"Kme Warner also strongly believes that broadband policy must be set at the na- 
tional level. As FCC Chairman Kennard, Commissioner Powell and others have 
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stated, these important policy questions cannot be answered hundreds or thousands 
of different ways by state and local authorities, and we therefore urge this Commit- 
tee to keep a watchful eye on such developments. 

Mr. Chairman, Time Warner applauds your Committee's interest in these issues 
and hopes you will continue your tradition of promoting market competition over 
regulation. I thank you again for giving me the opportunity to share Time Wamer^s 
views with you and look forward to your questions. 

INTERNET ACCESS OVER CABLE: A CAUSE FOR CELEBRATION, NOT REGULATION 

A TIME WARNER CABLE WHITE PAPER 

I. INTRODUCTION 

Time Warner Cable ("Time Warner") recently has started to offer consumers an 
exciting new high-speed on-line service called Road Runner. The Road Runner serv- 
ice provides an innovative mix of local and national content, as well as instant, 
high-speed access to the Internet. Time Warner's service is the culmination of years 
of work with technology providers and equipment manufacturers, and billions of dol- 
lars of investment in upgraded facilities. 

Over the past few months, a number of Internet service providers (ISPs) have ar- 
gued—to any regulator willing to give them an audience—that a common carrier 
regulatory regime should be imposed on cable operators like Time Warner when 
they enter the Internet access market. The technical details of these proposals have 
been sketchy and not Etlways consistent. Some ISPs argue that cable operators 
should be required to "unbundle" the transport functions used for high-speed Inter- 
net access services. Others argue for so-called "equal access." The ISPs are equally 
vague when it comes to the legal authority of any regulatory body to impose these 
requirements. Nevertheless, they have advanced their arguments in every conceiv- 
able forum, from the halls of Congress to city councils across the country, hoping 
that if they repeat the arguments often enough someone might beUeve them. 

The ISPs have launched this attack in an effort to hamper, through intrusive gov- 
ernment regulation, a promising new development in the on-line services market. 
They have attracted attention by predicting that Time Warner and other cable oper- 
ators will exercise bottleneck control over high-speed access to the Internet, some- 
how freezing out independent ISPs from that growing market segment. They sug- 
gest that enlightened public policy requires common carrier regulation that effec- 
tively would place the management of the cable system into the hands of the gov- 
ernment, for the benefit of the dominant ISPs. 

In this paper we analyze the ISP arguments and demonstrate why, as an eco- 
nomic, technical, and legal matter, the ISP cries for government regulation have no 
basis. A vibrant, competitive marketplace for on-line services is flourishing in the 
absence of regulation, with massive investment in new facilities, new services, and 
new companies. The incumbent ISPs recognize that these developments will create 
increasing competition and pressure for them to provide greater value to consumers. 
That is what is behind their efforts—to avoid, or at least delay, this new competition 
and its inevitable results. 

The ISPs have skillfully crafted their arguments to create the appearance that 
their proposals are fair and equitable. But their position rests on four fundamental 
assumptions, each unfounded. 

First, the ISPs have attempted to create the impression that customers of Road 
Runner and other cable on-line services cannot access the content provided by ISPs. 
The facts clearly show this is not the case; any Road Runner customer can obtain 
access to any content available on the Internet, including that of any ISP. Quite 
simply, the system is completely open. The real debate here is not about restrictions 
on access, but £bout ISPs attempting to mandate an inefficient business model that 
serves only their own commercial purposes. 

Second, the ISP arguments assume that policies that benefit ISPs necessarily 
serve the public interest: what's good for America Online is good for America. But 
in this debate, the interests of th* ISPs are ultimately anti-consumer. Government 
intervention in the marketplace does not come without a significant price. When the 
marketplace is working, as It ts here, regulating one competitor for the benefit of 
other competitors harms consumers by increasing the cost of providing service. 
Moreover, if burdensome regulation is tlie reward for technological innovation and 
risky investment, the incentive of cable operators and others to continue investing 
and innovating will disappear. 

Third, the type of regulatory requirements proposed by the ISPs would treat high- 
speed access over cable systems as a monopoly utility service. It is abundantly dear. 



however, that there will be numerous options, high-speed and traditional, available 
to consumers.' Pciralleling cable operators' rush to upgrade their networks to sup- 
port on-line services, telephone companies are scrambling to provide their own ver- 
sion of high-speed access (DSL).^ Wireless providers, satellite companies and electric 
utilities also are deploying broadband technology. Nothing about this competitive, 
constantly evolving market suggests that there would be any public benefit associ- 
ated with imposing traditional utility regulation. Moreover, cable operators have not 
invested billions of dollars in facilities, and will not invest billions more, with the 
intention of becoming public utilities. Cable operators have never been in the busi- 
ness of merely providing a "pipe" through which others can deliver information. To 
eliminate the cable operator^ editorial control over the product that is provided to 
consumers (whether video or Internet content) would be to destroy the essence of 
what it means to be a cable operator. 

Fourth, the "solution" proposed by the ISPs is highly inefficient and would require 
ongoing government regulation. Some ISPs have characterized their proposals as 
merely seeking that the cable operator not discriminate amon^ ISPs, but this benign 
characterization intentionally conceals the substantial operational and technical de- 
ficiencies with their proposals. Any non-discrimination requirement effectively 
would require Time Warner to provide direct physical connections to hundreds of 
ISPs. The ISPs fail to disclose that the equipment and software necessary to provide 
this type of access is just now being tested. And even if the common carrier ap- 
proach advocated by the ISPs were technically possible, requiring cable systems to 
be configured in this way would create an operational nightmare. Eliminating the 
cable operator's control over management of the network would degrade the quality 
and increase the cost of high-speed access over the cable system. 

Apart from the public policy infirmities of their arguments, federal law does not 
permit the regulatory regime the ISPs seek. The on-line service provided by Time 
Warner is a "cable service" under the Communications Act of 1934 (the "Act"), as 
amended by the Telecommunications Act of 1996 (the "1996 Act"),^ and is subject 
to regulation only under Title VI of the Act. Nothing in Title VI grants the FCC 
or a local government authority to impose a direct access or unbundling require- 
ment. To the contrary, these requirements would violate the prohibition on common 
carrier regulation of cable services, and cannot be reconciled with the federal poUcy 
of allowing the Internet to grow "unfettered by Federal or State regulation." 47 
U.S.C.§ 230(b). 

Imposing common carrier regulation on Time Warner's on-line services also would 
Tun roughshod over Time Warner's constitutional rights. The Internet is a global 
medium, and requiring Time Warner and other cable operators to comply with a 
patchwork of inconsistent local regulation would strangle this promising new service 
in violation of the Commerce Clause of the United States Constitution. In addition. 
Road Runner and Time Warner are entitled to substantial protection under the 
First Amendment when they provide the Road Runner service to consumers. Finally, 
imposing an unbundling or direct access requirement would impair existing fran- 
chises in violation of the Contracts Clause of tne Constitution. 

In short, the case for mandating "common carrier^ style access for ISPs to cable 
systems has not—and cannot—^be made. Rather than paralyzing innovative, com- 
petitive new services through burdensome regulation, consumers would be better 
served if governments promoted further investment in broadband facilities through 
deregulatory measures. 

II. BACKGROUND 

A The Development of the Road Runner Service 
As the largest cable operator in the United States, with more than 12 million sub- 

scribers. Time Warner nas long been interested in providing advanced services to 
consumers over its cable systems. In the 1980s, in Columbus, Ohio, Time Warner 

> Inquiry Concerning the Deployment of Advanced Telecommunications Capability to AU Amer- 
icans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment 
Pursuant to Section 706 of the Telecommunications Act of 1996. Report, CC Docket No. 98-146, 
FCC 9»-5 at 14 (rel. February 2, 1999) {'Section 706 Report") ("as the demand for broadband 
capability increases, methods 'or delivering this digital information at high-speeds to consumers 
are emerging in virtually all segment* of the communications industry—wireline telephone, 
land-based (terrestrial) and satellite wireless, and cable, to name a few"), 

*DSL stands for Digital Subscriber Line. DSL service provides high-speed connections using 
existing copper telephone wires. Like cable high-speed services, DSL services are "always on 
and do not require any dial-up by the customer. The form of DSL service most commonly offered 
to residential customers is Asymmetric DSL, or ADSL. 

»Pub. L. 104-1(M, 110 Stat 66 (the "1996 Act"). 
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broke new ground with QUBE, the first interactive programming service offered 
over cable. In the early 1990s, Time Warner constructed the first hybrid fiber-co- 
axial (HFC) cable network in Queens, New York, and experimented with a variety 
of new services through its Full Service Network in Orlando, Florida. These earlier 
groundbreaking initiatives provide the foundation for the on-line services the com- 
pany is now introducing across the Nation. 

Building on that foundation, Time Warner is well into the process of upgrading 
all of its cable systems to state-of-the-art HFC systems. When these upgrades £ire 
substantially completed next year. Time Warner will have invested $4 billion up- 
grading its cable systems to provide increased capacity, both for analog video chan- 
nels and for new digital services. 

Recognizing the capabilities of its upgraded broadband plant, Time Warner 
teamed with Microsoft, Compaq, MediaOne, and Advance/Newhouse to develop Road 
Runner, a new on-line service that provides local and national content specifically 
designed for its upgraded cable systems. The Road Runner service is jointly created 
by the Road Runner joint venture and its affiliated cable operators. The joint ven- 
ture provides content on a national basis from various sources, including "peering" 
arrangements with many content providers. These peering arrangements enable 
Road Runner users to access many of the most popular web sites largely over its 
own high-speed national network, without any need to use the WorlaWide Web. 
Road Runner's cable operator affiliates, including Time Warner's cable systems, pro- 
vide additional content locedly. 

High-speed access to the Internet is among the features of the Road Runner serv- 
ice. Road Runner customers can use the service to reach any and all sites on the 
Internet, including sites of ISPs. Most sites on the Internet are free. In some cases, 
however, a company may charge a Road Runner user an additional fee. America On- 
line ("AOL"), for example, sells a service dubbed "bring your own access" for $9.95 
a month. If a Road Runner user has installed access to AOL on her computer (or 
if her computer came with AOL already installed), she need only click on the AOL 
icon on her computer screen. She will obtain access to AOL, and thereby obtain all 
AOL content, web access, e-mail, and other services. Road Runner customers simi- 
larly can access any other ISP portal with a single mouse click. 
B. The ISP Assault 

Time Warner's offering of Road Runner's innovative service provides consumers 
with an additional choice in the burgeoning on-line market. Incumbent ISPs appar- 
ently recognize that cable operators have "built a better mousetrap" for on-line serv- 
ices, compared with the now "traditional" dial-up services. Fearing the impact of 
this developing competition, the ISPs have launched an all-out assault on the cable 
industry. 

The ISPs understand, of course, that any Road Runner user can readily access 
any ISP's web site through the Internet. Yet they want more. Specifically, they seek 
to impose common carrier-style regulatory obligations that would give ISPs a right 
to physically connect to the cable system. The ISP assault on cable raises an obvious 
question: Wiy have incumbent ISPs—normally an entrepreneurial group—chosen to 
pursue an agenda that relies so heavily on government intervention? 

Notwithstanding the ISPs' populist rhetoric, the answer has nothing to do with 
consumers and everything to do with preserving ISP profit mareins. In the 
narrowband segment of the market, ISPs essentially obtain a preferred rate for the 
use of local telephone company facilities,^ and consumers generally pay a flat-rate 
for unlimited local calling. These pricing constraints on local telephone companies 
enable ISPs to offer an "end-to-end*' on-line service with only a minimal investment 
in facilities or equipment. 

Absent the type of regulatory advantage they eiyoy in the narrowband segment 
of the market, many ISPs fear there may a reduced role for them in the broadband 
segment of the market. They are undoubtedly worried that some consumers, once 
they are provided with the content and speed offered by Road Rimner and other 
cable on-lme services, will determine that the value added by the ISPs' services is 
not justified by their price. And even if cable customers choose to pay for content 
offered by an ISP, as many have, the ISPs fear the financial consequences of not 
being able to sell "access" that is provided largely on someone else's facilities. 

That the ISPs are concerned about their role in the future does not mean that 
those concerns provide a basis for extending the £momalies of local exchange carrier 

•* See Implementation of the Local Competition Provisions of the Telecommunications Act of 
1996; Inter-Carrier Compensation for ISP-Bound Traffic, Declaratory Ruling, CC Docket No. 96- 
98, FCC 99-38 at 1|5 (rel. February 26, 1999) (describing ISP exemption from interstate access 
charges paid by long distance carriers). 
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pricing to cable on-line services. The ISPs' fears ultimately reflect a lack of con- 
fidence in the value they provide to consumers. To succeed in the broadbemd mar- 
ketplace will take more than simply reselling access over someone else's facilities. 
ISPs will have to develop new services that take advantage of the capabiUties of 
HFC networks. They will have to make a serious effort to market their services to 
cable on-line customers. They may need to repackage, or reprice, the services they 
offer to cable on-line customers.^ They can negotiate arrangements with broadband 
facilities owners.^ '^^7 ""^ ^^'^ features to make their existing narrowband services 
more attractive. All of these approaches potentially benefit consumers because they 
increase options and avoid the inevitable costs of a regulatory solution. 

Rather than rely on their ability to compete in the market, however, the ISPs 
have turned to regulators for protection. In advancing their arguments for regula- 
tion of cable on-line services, the ISPs barely even nod to fundamental policy ques- 
tions: 

• What do the ISPs' proposals do for consumers, as opposed to the ISPs? 
• Would the ISPs' proposals reduce the incentives of cable operators and others 

to deploy high-speed services and to continue developing innovative new tech- 
nology? 

• What effect would a slow-down in the deployment of cable on-line services 
have on prices for ISP and other Internet services? 

• What kinds of compUcated, regulatory oversight would be necessary to imple- 
ment the ISPs' proposals? 

• Why is regulation necessary at all when there is no evidence that the market- 
place is not functioning effectively? 

In hght of the ISPs' failure to address, let alone answer, the central questions 
raised by their proposals, it is easy to understand why the FCC has shown an un- 
willingness to accept them.' The FCC's "hands off" approach is in keeping with the 
conclusion that has been reached by every federal body that has examined the Inter- 
net—that this new medium has flourished because of the absence of regulatory 
intervention, not in spite of it.* 

It is difficult to understand why the ISPs' proposals continue to have apparent 
life at any government level. But despite the FCC's recent determination that no 
action is required, a few local governments have been led to believe that a regu- 
latory void may exist that they need to fill.^ That the ISPs' arguments have ob- 
tained any traction at all demonstrates only that they have managed to concoct a 
message with some superficial appeal. Beneath the siuface, however, the gaping 
holes in their arguments cannot be ignored. The Internet is not even remotely 
threatened by the decisions of Time Warner and other cable operators to provide 
their own on-line services. To the contrary, the "cure" proposed by the ISPs for this 
nonexistent market illness would itself seriously threaten the health of this emerg- 

*Such pricing issues commonly arise in other Internet contexts. For example, the on-line mag- 
azine State recently eliminated subscriber fees and became entirely advertiser-supported, a deci- 
sion dictated by the market. State concluded that, given other Internet competition, consumers 
did not veilue its product enough to pay fees. No one has suggested that regulatory intervention 
is appropriate to support Slate s original business model. 

*AOL, for example, has negotiated agreements with Bell Atlantic and SBC Communications 
to provide its service over their DSL facilities. See, Press Release, America Online and SBC 
Communications to Offer High-Speed Upgrade for AOL Members (March 11, 1999); Press Re- 
lease, America Online and Bell Atlantic Form Strategic Partnership To Provide High-Speed Ac- 
cess For The AOL Service (January 13, 1999). 

'See Section 706 Report at 11101; Applications for Consent to the Transfer of Control of Li- 
censes and Section 214 Authorizations for Tele-Communications, Inc. to AT&T Corp., Memoran- 
dum Opinion and Order, CS Docket No, 98-178, FCC 99-24 (rel. Feb. 18, 1999) ("AT&T/TCI 
Order"). 

'Sec The White House, A Framework for Global Electronic Commerce (July 1997); United 
States Department of Commerce, The Emerging Digital Economy (April 1998); Barbara Esbin, 
Internet Over Cable: Defining the Future in Terms of the Past. OPP Working Paper No. 30 at 
2 (August 1998) (."Internet Over Cable") ("Currently the over-arching consensus among domestic 
policy makers is that the government should recognize the unique qualities of the Internet, and 
avoid unnecessary regulation and undue restrictions on electronic commerce conducted over the 
Internet"). 

^For example, the City of Portland, Oregon, and surrounding communities have conditioned 
the AT&Tm;I transfer on AT&Ts compliance with an "unbundling" condition. AT4T and TCI 
have sought a declaratory judgment from the local federal district court that the proposed condi- 
tion is unlawful. Other cities, such as Los Angeles, have approved the TCI transfer, but opened 
proceedings to investigate this issue. 
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ing segment of the on-line marketplace. The ISPs' pleas for protection firom competi- 
tion must be rejected. 

m. GOVERNMENT REGULATION WOULD DESTROY THE POTENTLVL FOR COMPETITION AND 
INNOVATION PRESENTED BY CABLE ON-LINE SERVICES. 

Essentially, the ISPs' argument boils down to this: Without government regula- 
tion, consumers will not have a choice of broadband Internet service providers, and 
cable operators eventually will exercise bottleneck control in a way that would dam- 
age the Internet. The ISPs' plea for regulation is based entirely on speculation about 
how the on-hne services market will develop in the future, and it ignores completely 
how well that market is working today, without government intervention. Imposing 
a direct access requirement on cable operators is not necessary to promote competi- 
tion. Indeed, it would be counterproductive. The ISPs' proposals would raise the cost 
and diminish the quality of high-speed access over a cable system, with no material 
benefit to consumers. 'The ultimate effect of these proposals would be to deter in- 
vestment in broadband faciUties and delay the roll-out of innovative new services. 
The only beneficiaries of this result would be the ISPs themselves, who would be 
able to maintain their current dominant position in the on-line market, and thereby 
shield their prices from the impact of new competition. 

A. The Marketplace Is Flourishing In The Absence Of Regulation. 

1. The Growth of the Internet Has Been Nothing Short of Phenomenal. 
The development of the Internet is the quintessential example of the power of the 

free market—the power to meet the needs of consumers, to develop innovative new 
technologies, to grow the economy, to provide the ultimate forum for communication. 
By any measure, this is a marketplace that is absolutely flourishing. 

The ISPs argue that this incredible growth could be hampered bv the introduction 
of cable on-line services because cable operators will become a bottleneck on the 
Internet. On its face the argument is ridiculous. It is simply impossible for a single 
company or industry to stand in the way of the global phenomenon that is the Inter- 
net today. 

The ISP argument is particularly weak in light of the minuscule share of the on- 
line market held by cable operators. While Road Runner has just over 200,000 sub- 
scribers, and all cable on-line services combined have roughly 500,000 subscribers, 
AOL has 16 million subscribers, and is adding new subscribers at an astounding 
pace.'" At its current rate of growth, AOL adds the equivalent of Road Runner's en- 
tire subscriber base every three weeks. 

The ISPs overstate tne minor role of cable operators in today's on-line market- 
place by suggesting that broadband over cable will make narrowband on-line service 
obsolete. As much as Time Warner beUeves in the power of broadband over cable, 
to predict that it will be the dominant form of on-line service is pure speculation. 
Certainly the ISPs are telling the rest of the world a different story than they have 
told the regulators. AOL's chief executive officer recently predictea that 75 percent 
of on-line subscribers will still be using narrowband services five years from now." 
Tremendous investment is being devoted to giving consumers access to the Internet 
at locations other than the home or the office.'^ Technology undoubtedly will change 
in other ways that are impossible to predict. And even if today's broadband tech- 
nology becomes the dominant technology of the future, we explain below that cable 
is only one of many broadband options that will be available to consumers. 

The beauty of the competitive market is that no one can predict how these events 
will play out. Winners and losers are not preordained. Thousands of companies are 
working to implement their visions of the on-line future, each striving to provide 
consumers with services they want at prices they are willing to pay. Left to its own 
devices, we have no doubt that the marketplace will continue to evolve to serve the 
needs of the public. 

2. The  Absence   of Regulation   Has   Led   to   Substantial   Investment   in 
Broadband Facilities. 

One of the more glaring deficiencies in the ISP argimient is the assumption that 
cable will be the only significant broadband player in the residential market, and 

'"In April 1998, AOL announced that it exceeded 12 million subscribers. Less than one year 
later, the company announced that it exceeded 16 million subscribers. See Press Release, AOL 
SurpasBea 16 Million Members (February 9, 1999). 

''Diane Mermigas, Stilt a Cyber-Pioneer: AOL Chief Targeting the 75% of Households That 
Aren't Online, Electronic Media (November 9, 1998). 

'2 See, e.g., Yahoo, PageNet to Customize Wireless Services, CNET.com, March 4, 1999 (joint 
venture to provide e-maU and other personalized content to paging customers). 
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therefore should be regulated as if it were a monopoly. As described in detail in the 
FCC's Section 706 Report, there is no shortage of players in the broadband market- 
place. The Bell Operating Companies and GTE have invested billions of dollars up- 
grading their networks to accommodate, and capitahze on, the growing consumer 
demand for broadbsmd services.'^ Bell Atlantic, BellSouth, and SBC, amon^ others, 
have been aggressively marketing DSL services that will compete directly with cable 
modem services offered by Time Warner and other cable operators. Niunerous com- 
petitive local exchange carriers (CLECs) have been building their own broadband fa- 
cilities that will provide DSL services to consumers, and electric utilities have been 
aggressively investing in broadband capabilities.^'* Satellite companies already offer 
high-speed Internet access on a nationwide basis.'^ Wireless companies also have 
increased their involvement in the broadband segment of the market.'^ The growing 
competition in the dehvery of high-speed data has been spurred, not hampered, by 
the cable industry's own efforts to be the first to market with these new services. 

All this investment led the FCC to conclude that "[b]y the standards of traditional 
residential telecommunications, there are, or likely will soon be, a large number of 
actual participants and potential entrants in this market." '^ With respect to resi- 
dential customers, the {Commission found that the "preconditions for monopoly ap- 
pear absent. . . . Although the consumer market is in the early stages of develop- 
ment, we see the potential for this market to accommodate different technologies 
such as DSL, cable modems, utility fiber to the home, satellite and terrestrial 
radio." i" In this competitive environment, cable's development of on-Une services 
should be applauded, not regulated. 

3. Time Warner and Road Runner Already Have Every Incentive to Provide 
Services that Meet the Needs of Consumers. 

A central theme of the ISPs' argument is that consumers will benefit from com- 
mon carrier-like regulation of cable on-line services because they will have access 
to the ISP of their choice. Although the superficial appeal of this argument may ex- 
plain why the ISPs have attracted the preliminary interest of a few local govern- 
ments, scratching the surface reveals the false premise on which the argument is 
based. Simply put, through the Road Runner service. Time Warner provides its sub- 
scribers access to all content on the Internet, including any ISP content. Common 
carrier requirements will not give consumers access to any information that is not 
already available. 

The only conceivable benefit that would justify common carrier regulation would 
be reduced costs or improved service. However, we explain in Section III below that 
imposing any type of direct access requirement on cable operators actually would 
lead to increased technical and regulatory costs for both cable operators and ISPs 
generally. Regardless who would incur these costs directly, ultimately they would 
be borne by consumers. In addition, we show below that a direct access requirement 
would degrade the quality of service provided to consumers. 

Nor is the Road Runner service as offered by Time Warner today overpriced. Time 
Warner's Road Runner service is priced at approximately $39.95 for residential 
users. In comparison, a narrowband ISP customer today pays roughly $15-20 for 
Internet access, plus another $15-20 if the customer needs a second telephone line. 
Bell Atlantic charges $39.95 for its residential DSL service, and SBC charges $39.00 
for its residential service. '^ Both SBC and BellSouth have promoted a bundled offer- 
ing of DSL access with their own ISP service for a price of $49.00 and $49.95, re- 
spKBctively.^o Obviously, neither the on-line service offerings, nor their prices, will be 
static. Time Warner nilly expects that competition will force everyone in the mar- 
ketplace to develop innovative new offerings, to include more functionality in their 
offerings, and to continue to be sensitive to the price of the finished product. As it 

^^ Section 706 Report at 1|42 ("BOCs and GTE, for example, have announced plans to ofTer 
broadband to approximately twenty million homes this year") 

•*/d. at in 55-^6. At least some CLECs have made the decision not to ofTer access to multiple 
ISPs. See, ej?., Monica Hogan, New DSL Service Lauches in NYC, Multichannel News (February 
15, 1999) ("We feel that its very important for us to have the one-to-one relationship with the 
customer,"). 

'"DirecPC, which provides Internet access via satellite, makes a point of noting on its Web 
site that it is "here today and available to anyone nationwide." 

'^See, e.g., Press Release, Cisco and Motorola to Form Strategic Alliance to Build Internet- 
Based Wireless Networks (February 8, 1999). 

" Section 706 Report at ^48. 
i»W. at 148. 
'^See http://www.bell-atl.com/adsl/more—infcVpricing.html; Press Release, Southiveatern Bell 

Plans Major Launch of New Lightning-Fast Service for Data, Internet Access (Januarv 12, 1999). 
^"See Press Release, Southwestern Bell Plans Major Launch of New Lightning Past Service 

for Data, Internet Access (January 12, 1999); http://www.belleouth.net/ad8l/co8t.html. 
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has 80 far, an iinregulated marketplace for on-line services will drive companies to 
meet the needs of consumers. 
B. The Optimal Business ModeUs) For On-Line Services Should Be Determined By 

The Marketplace, Not By Regulators. 
1. The Preconditions for Regulation are Absent. 

The heart of the debate over the ISPs' direct access proposals is whether cable 
operators like Time Warner should have the freedom to determine how to provide 
services over their facilities, and when and how to make future investments in those 
facilities. Or, as the ISPs suggest, should these decisions be made instead by regu- 
lators or competitors. 

Time Warner's single objective is to provide consumers with an attractive mix of 
services at an attractive price. Time Warner is upgrading its cable systems, and de- 
ploying Road Runner, with this goal in mind. Absent evidence of market failure, 
there is no basis to interfere with Time Warner's choices regarding the services and 
facilities it deploys. 

The incumbent ISPs advocate a fundamentally different approach. The ISPs' basic 
message—"cable operators cannot be allowed to control broadband networks" ^^—^is 
stunning in the degree to which it seeks to appropriate the cable system for the ben- 
efit of ISPs. From their perspective, the cable system is simply a "pipe" that should 
be designed so that hundreds, or even thousands, of ISPs can obtain access on a 
regulated, common carrier basis. 

But does it make sense for regulators to dictate the business model to be used 
by cable operators? Regulation is intended to simulate the resxilts that would be 
achieved in a competitive market. We are not aware of any accepted theory in our 
society that would trumpet the need for regulation in the absence of a demonstra- 
tion that the market is not operating properly. Telephone and electric companies 
have been heavily regulated over the past century, but only because they provided 
what were considered essential services, and because it was assumed these indus- 
tries were "natural" monopolies that were incapable of supporting more than one 
facilities-based provider in a market. 

These assumptions now appear to be no longer valid as to the telephone business. 
Without question they do not apply to hi^h-speed on-line services. High-speed on- 
line services are offered by multiple facilities-based providers, and investment in 
new faciUties is continuing at a rapid pace.'^^ Far from being considered "essential," 
high-speed on-line services today have been compared to first-class air travel.^ 

Over the past two decades, state and federal regulators in both the telephone and 
the electric industries have been working to discard the nineteenth century model 
of public utility regulation, moving from the historically heavily regulatea, single 
provider environment to a deregulated, competitive marketplace. Indeed, one of the 
primary purposes of the Telecommunications Act of 1996 was to hasten the move- 
ment away from regulation toward a fully competitive telecommunications industry. 
The basis for this transition is the recognition that regulation is always an imper- 
fect substitute for competition, and that facilities-based competition should be en- 
couraged. The 1996 Act was a seminal event in this transition to a deregulated com- 
petitive marketplace. 

The incumbent ISPs' proposals to impose common carrier regulation on cable on- 
line services foolishly would reverse this shift away from antiquated regulation. We 
question whether enlightened pubUc poUcy would dictate placing regulatory burdens 
on even the local exchange companies' provision of new nigh-speed Internet access 
services. But there surely is no justification to reverse the trend away fi-om govern- 
ment control in order to add new regulations on the cable industry—an industry 
that has never been subject to the burdens of common carrier regulation. 

Imposing an added regulatory burden on the cable industry's offering of on-line 
services is especiedly uncalled for in view of the "untouchable nature of the Inter- 
net. To date, the Internet has been virtually unregulated, and both Congress and 
the FCC have recognized that the lack of government interference is one reason for 
its fantastic growth.^'' The incumbent ISPs have been vociferous in their arguments 
that the Internet should not be regulated by government at any level. It is more 
than a Uttle ironic for them to argae, as they do, that regulators should "respect 

^< This is a direct quote from the web site of the openNET Coalition, a lobbying group of ISPs 
and others. See http://www.opennet.coalition.org/what/ (emphasis in original). 

'''Section 706 Report at ^4. 
23 Diane Mermigas, Still a Cyber-Pioneer: AOL Chief Targeting the 75% of Households That 

Aren't Online, Electronic Media (November 9, 1998). 
="47 U.S.C. §230; Internet Over Cable at 2. 
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the mandate of the 1996 Act to rely on market forces" and at the same time launch 
a no-holds-barred effort to impose burdensome regulation on cable on-line services.^^ 

The competitive nature of the on-line services market today indicates that con- 
sumers' needs will be met. However, even if it turns out that demand for some serv- 
ices are not sufficiently addressed by the marketplace, the regulatory solution advo- 
cated by the ISPs is the wrong approach. Congress already has decided, in Section 
706 of the 1996 Act, that any government intervention should be designed to "en- 
courage the deployment" of broadband facilities by "methods that remove barriers 
to infrastructure investment." ^^ The ISP approach directly contradicts the deregula- 
tory approach Congress already has decided on for the broadband market. 

2. The Public Interest Is Served when Providers Have the Flexibility to Meet 
Consumer Needs. 

The ISPs suggest that market forces alone may not produce competition in the 
broadband segment of the market. In particular, they argue that they are disadvan- 
taged because customers who purchase Road Runner solely for high-speed access 
will receive additional features that reduce the customer's need for services of an- 
other ISP. The argument that the Road Runner service includes too many features 
ignores the fundeunental realities of a competitive marketplace. Time Warner's offer- 
ing of Road Runner will be competing with DSL and other broadbsmd and 
narrowband services. Including features that consumers desire is not a scheme de- 
signed to frustrate the incumbent ISPs, it is a matter of survival for a new entrant 
in a vibrant, competitive market. 

Road Runner is no different than the ISPs in this regard. All ISPs offer an inte- 
grated package of services with different features.^^ Each ISP must make business 
decisions about whether it will own facilities, what type of browser capability it will 
offer, whether and how to present content, what type of e-mail functionality will be 
available, how much customer service support is needed, whether different levels of 
service will be available, and how to price the service. Each of these individual deci- 
sions is vital to the overall composition of the service and how it is perceived in the 
marketplace.^ 

In a competitive market, there is no reason to deny companies the discretion to 
make these important decisions, and to make changes as the market evolves.2* The 
ISPs would generate a firestorm of protest if any regulator were even to suggest 
that they be re<^uired to offer the components of their services on a piecemeal basis. 
Yet this is precisely what the ISPs are advocating for cable on-Une services. Even 
worse, the ISP proposal effectively woidd convert Time Warner from a retail pro- 
vider of on-line services to a wholesale provider of transmission services. Certainly 
the ISPs realize that a bare transmission service, with no content or organization 
to make it useable, would be a far less potent competitor in the retail market. 

Nothing taking place in the market suggests that this radical restructiirine of 
cable operators' business plans is warrantee!. As expected in a competitive market, 
all providers are experimenting with different business models, and Road Runner 
is hardly alone in offering an integrated package of services. AOL's deals with Bell 
Atlantic and SBC allow it to offer a high-speed option for its subscribers. AOL cus- 
tomers who purchase this service will pay only $20.00 more than AOL's narrowband 
service, even though Bell Atlantic offers ADSL transmission on a stand-alone basis 
for $39.95, and SBC offers its ADSL service for $39.00. Telephone companies also 
are experimenting with bundling DSL connections with their own ISP services. 
SBC, for example, offers a bundled ADSL package with its own ISP service for 
$49.00.3" Yhe availability of all these different pricing options benefits consumers, 

»CC Docket No. 98-146, Comments of America Online at 4 (Sept. 14. 1998). 
««1996 Act, § 706(a). 
^Tor example, AOL has many exclusive arrangements with content providers. Customers 

must take all of the AOL service, even components they have no use for, to get access to this 
exclusive content. AOL seems to want unbundling only for its competitors, but not for itself. 

^ The FCC has recognized that the regulatory status of on-line services is determined by look- 
ing at the whole service, not the individual elements of the service. See Federal-State Joint 
Board on Universal Service, Report to Congress, CC Docket No. 96-45, FCC 98-67 at 179 (rel. 
April 10, 1998) rUniuersal Service Report ) ("(l)t would be incorrect to conclude that Internet 
access providers offer subscribers separate services—electronic mail, Web browsing, and oth- 
ers—that should be deemed to have separate legal status.'). 

^AOL, for example, began as a closed, proprietary system which bundled access service with 
a range of original and licensed content, and only later decided to provide Internet access as 
a component of its service. AOL initially owned facilities as well, but later decided to sell its 
facilities and focus primarily on developing content. 

^See Press Release, Southwestern Bell Plans Major Launch of New Lightning-Fast Service 
for Data, Internet Access (January 12, 1999); http://public.BwbeU.net/dialup. 
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and there is no reason regulators should deter this type of experimentation by man- 
dating that cable operators or anyone else follow one particular business model. 

In the end, the ISPs' complaint is really not about whether they have "access" to 
cable operators' hirii-speed data customers. They have that access today, and they 
will in the future. 'Their complaint is that Time Warner should not be able to control 
the services it provides, because those services may be too good. They fear that cable 
subscribers may choose not to Unk to their services because the value customers re- 
ceive from doing so does not exceed the price that the ISP desires to charge. These 
fears do not justify regulation; they are proof positive that the marketplace is work- 
ing. 

3. Regulation 'Would Introduce Significant New Costs and Chill the Incentive 
for Future Investment and Innovation. 

Replacement of the market mechanism in any situation does not come without 
enormous regulatory costs, and to suggest that such costs would not be present here 
is to be either naive or disingenuous. The notion advanced by the ISPs that regula- 
tion would be largely self-executing ignores the significant operational issues in- 
volved in providing on-line services. Some ISPs attempt to hide these operational 
issues by arguing for a "simple" requirement that cable operators not discriminate 
among ISPs. But a non-discrimination requirement effectively would obligate Time 
Warner to provide direct physical connections to any ISP. And implementing this 
requirement would necessitate developing a mechanism for comparing the price, 
terms and conditions under which each ISP connected to the system.'" ISPs would 
undoubtedly challenge any kind of restrictions placed on the usage of the cable 
broadband system by cable operators, and they would expect regulators to be re- 
sponsive to complaints regarding all manner of operational and pricing issues. 

Imposing common carrier regulation on cable operators also would crush the in- 
centive for companies to invest in broadband facilities and innovative services. The 
tremendous potential of cable on-line services today is not the result of luck or hap- 
penstance. It is the result of years of substantial investment and technological inno- 
vation by cable operators and their technology partners. To penalize cable operators 
for this effort, as the ISPs propose, would set a perverse precedent under which any- 
one who builds a superior network would risk that network being subject to burden- 
some government regulation. 

A policy that penalizes investment and innovation would absolutely chill the in- 
centive of cable operators to continue making these type of investments, and would 
provide a powerful reason to delay or cancel deployment of high-y)eed services. Fur- 
thermore, the cable industry is not working in a vacuum. 'To provide today's 
broadband services, and to continue to develop innovative new technologies and ap- 
plications, the cable industry is heavily dependent on the continued commitment of 
technology companies (such as Road Runner partners Microsoft and Compaq) and 
the continued support of the capital markets. The technology community has made 
clear that even the threat of burdensome regulation is cause for great concern.'* 
And the financial community has stated unequivocally that regxilation would dimin- 
ish the cable industry's access to capital.•'^ 

Common carrier regulation of cable operators would also reduce the incentives of 
other facilities-based providers to construct high-speed faciUties. Certainly the fear 
that they too run the risk of burdensome regulation if they succeed in building a 
better network would be a substantial disincentive to invest and to innovate. "016 
loss of the cable industry's momentum toward providing new high-speed services 
also would undoubtedly cause a similar slowdown in the efforts of competitors to 
keep pace. 

*'In the telecom world, for example, tarilT filing requirements and complaint procedures are 
considered essential to enforcing non-discrimination rides. MCI v. AT&T, 512 U.S. 218 (1994) 
("The provisions allowing customers and competitors to challenge rates as unreasonable or as 
discriminatory would not be susceptible of effective enforcement if rates were not publicly filed ") 
(internal citations omitted). 

32See, e.g.. Letter from John T. Chambers, President and CEO, Cisco Systems, et al.. to Wil- 
liam E. Kennard, Chairman, FCC. CC Docket No. 98-146 (December 9, 1998) ("It is a simple 
but undeniable reality that new and unnecessary regulations will diminish the willingness of 
capital markets to finance the construction of new broadband networks."). 

''For example, one analyst recently stated that the "remotest threat of success of the AOL 
argument" would sour Wall Street on the cable industry'. See Communications Daily (December 
21, 1998). FCC Chairman Kennard recently acknowledged the financial community's need for 
a stable, unregulated environment. See Remarks of William E. Kennard Before Legg Mason 
(March 11, 1999) ("I expect that you would be much more comfortable putting your money into 
companies who control their own destiny. Business decisions based on contracts. Not on govern- 
ment fiat.") 
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C. The ISPs Have Concealed The Significant Technical Problems With Their 
Unbundling Proposals. 

The ISPs have failed to identiiy some obvious, and very significant, technical defi- 
ciencies in the common carrier model they are advocating for cable on-Une services. 
It is not clear whether the ISPs' failure nere results from a lack of understanding 
of how cable systems are used in providing on-line services, or simply the knowledge 
that an accurate explanation of the technical and operational issues would expose 
the massive level of government intervention that would be needed to implement 
their proposals. 

If from the start someone were to build a network with the intention of providing 
direct access by hundreds of different ISPs, they would not deploy the same HFC 
systems that Time Warner is constructing today. More "channels" would be devoted 
to on-line services, and less to video programming. Different routers would be de- 
ployed. Undoubtedly other elements of the network would also be different. 

But building a network that meets the needs of hundreds of ISPs would not be 
in the interests of consumers. The network would be far more expensive than the 
HFC networks built by Time Warner. Yet it would provide no additional on-line con- 
tent or services, and it would interfere with the ability to provide other services, 
such as video programming. 

If someone were trying to design a network to meet the needs of consumers, on 
the other hand, they would build an HFC network like those used by Time Warner 
and Road Runner. Each customer has the ability to use the capacity of the network 
when he or she needs it, including the ability to access any content on the Internet 
without hassle or delay. Customers who desire the content or features of AOL or 
any other ISP can configure their systems to give immediate access simply by 
chcking on the ISPs icon on their computer screens. So long as the system is prop- 
erly managed, a shared broadband network is a very efficient way to bring hign- 
speed services to multiple customers, without taking capacity away from viaeo pro- 
gramming services. 

The ISPs argue that it is technicalh' feasible to provide direct physical connections 
to multiple ISPs, even with the HFC; systems Time Warner and others are deploy- 
ing. Even if we assume such a connection is technically possible (and today, at least, 
it is not), this is not the end of the inquiry. That something is technically possible 
does not mean it makes sense, either as a business matter or as a public policy mat- 
ter. The important questions surrounding any technical issue of this nature, after 
the threshold question of technical possibility, involve how much it will cost, and 
what types of benefits or detriments it will produce. Here, the cost of regulation is 
tremendous and the benefits nonexistent. 

One way to provide common carrier access would be for every ISP that obtains 
a customer served by the cable system to be allocated a certain amount of dedicated 
spectrum for its own use. Where Time Warner now allocates one or two channels 
to Road Runner, it would be obligated to allocate additional channels to other ISPs. 
Allocating channels in this way would be highly inefficient—the Internet equivalent 
of requiring all roads to have separate lanes for each car manufacturer. Whatever 
amount of spectrum were allocated to an ISP, the ISP rarely would need that much 
capacity at any point in time. Obviously, there would be questions about how many, 
and which, ISPs would be given this dedicated capacity, and how much capacity 
would be dedicated to this use. 

However these questions were answered, it is apparent that dedicating network 
capacity to individual ISPs would require that the cable system allocate a huge 
amount of its limited channel capacity to high-speed data services, taking a large 
amount of spectrum away from Time Warner's primary business, delivery of video 
programming to subscribers. Allocating channels in this way might (arguably) serve 
the ISPs, but it would be to the detriment of all cable subscribers, including those 
that choose not to use the cable system foi high-speed on-line services. 

A second appreiach to providing direct connections to unaffiliated ISPs would be 
for each ISP to connect to the router located at the cable system headend. This con- 
nection would occur through the addition of a second router at the headend that 
would direct traffic to the customer's chosen ISP. The type of router needed for this 
task is still being tested for use with cable modems. The router also would need soft- 
ware that could identify a customer's ISP, much as a telephone switch identifies a 
caller's presubscribed long distamce carrier. The software necessary to perform tlus 
function still is under development and has not been proven to work with cable 
modems. 

Eve» if technology advanced to the point where this approach were technically 
possible, significant issues still would remain. First, deploying this technology would 
raise the cost of the service, without any additional benefit to consumers. Second, 
the niusber of ISPs that could be accommodated under this approsKh wauM be lim- 
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ited by the capacity of the routers, and the introduction of each additional ISP 
would create an additional drag on the speed and efficiency of the system. Each 
ISP's connection would create the equivalent of a sepetrate on and off ramp on am 
interstate highway. Because there are thousands of ISPs, this would be no highway 
at all. 

In any event, this approach is not technically practical for cable systems because 
it would jeopardize the cable operator's ability to manage traffic on the network. 
Cable HFC networks use a single shared distribution system to serve hundreds or 
thousands of subscribers. Like Local Area Networks ("LANs"), if cable networks are 
overloaded, they will perform much more slowly than desired, or may even crash 
altogether. Network usage that mav be incompatible with the way the network is 
designed is likely to cause service d,egradation—not only to the individual user en- 
gaging in incompatible usage, but to alt users. Applications like PointCast (a "push" 
technology that constantly updates users' screen savers with breaking news or other 
data) have been known to affect the performance of LANs, and have been prohibited 
by some LAN managers. In a similar way, extensive use of the cable network for 
home-based Web servers can impact the speed at which other users on the same 
node are able to send or download information. 

Because cable facilities are shared among many different subscribers, it is essen- 
tial that the distribution on a cable network be carefully managed and controlled. 
Cable network managers must monitor the build-out and deployment of their sys- 
tems to ensure that they have sufficient capacity to provide high quality service to 
the cable modems that have been deployed. The cable operator must make decisions 
regarding how many subscribers wiU be served by a particular node, and how many 
"channels" on the cable system will be devoted to Internet access activity versus 
other uses. 

Technical decisions like these affect the performance of the network, and the con- 
sumer's satisfaction with the service. Cable operators make these technical decisions 
in an environment where they will be competing with other broadband facilities, 
each with its own unique characteristics. For example, the broadband transmission 
networks deployed by local telephone companies provide a dedicated circuit to a cus- 
tomer. As a result, a customer's use of that circuit does not impact other customers 
on the telephone network. Wireless and satellite facilities imdoubtedly will have 
their own pros and cons. Regulation that hampers a cable operator's ability to man- 
age its shared network turns a technical difference between networks into a quality 
(MFerence between competing services. The important point here is that the free 
market gives each provider the incentive to develop services that capitalize on the 
strengths, and minimize the limitations, of its respective technology. Meanwhile, 
regulators cannot adopt a "one size fits all" mentality that ignores the technical 
complexities and limitations of different networks. 

The Road Runner service has been designed with a full understanding of the ca- 
pabilities, and the limitations, of the shared cable faciUty. Working together. Time 
Warner and Road Runner have the incentive and the ability to maximize the effi- 
ciency of the system. Maintaining Time Warner's ability to manage the network is 
an entirely rational, and perhaps the only, method by which to ensure quality.'*'' 

In a multiple ISP environment, any particular ISP would benefit from controlling 
the usage by its customers only if it could be assured that all other ISPs would do 
the same. Because ISPs would be competing with each other, however, a "tragedy 
of the commons" would result, where each ISP would have an incentive to overuse 
the conunon resource.-"' Each competing ISP would have an incentive to offer its 
customers an ever-increasing volume of service, including broadcasting of data and 
streaming video, without any incentive to limit that volvune as the system became 
congested. Without the management provided by a single entity, the system would 
not De able to provide a consistent hign-speed experience for its users. 

Because of tne incompatible incentives of Time Warner and the unafliliated ISPs 
that would use its system, a mandatory direct access requirement necessarily would 
lead to disputes regarding the type of limitations that 'Time Warner could place on 
ISPs and tneir customers, and how those limitations were monitored and enforced. 
Cable operators and investors would necessarily face the risk that ISPs would call 
on regulators to order operators to pxirchase bigger routers or additional nodes, or 
to dedicate more capacity to on-line services (to deUver the same content), and less 
capacity to other services. In an environment where technology is constantly chang- 
ing and improving, the danger of such an unprecedented intrusion into the business 
of a cable operator would itself deter investment in broadband upgrades, particu- 

** See Bruce M. Owen & Gregory L. Rosston, Cable Modems, Access and Investment Incentives 
at 19. 

36W. at 17. 
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larly if cable operators were subject to a different set of rules in every local commu- 
nity where they offered on-line services. 

rv. THE FCC AND LOCAL FRANCHISING AUTHORITIES HAVE NO STATUTORY AUTHORITY 
TO IMPOSE COMMON CARRIER REQUIREMENTS ON CABLE ON-LINE SERVICES. 

In advancing their proposals for common carrier access to cable on-line services, 
the ISPs have treated the issue of legal authority to impose those requirements al- 
most as an afterthought. This tactic is perhaps understandable, because no legal 
basis exists on which the FCC or a local franchising authority could impose these 
requirements. The Communications Act contains no £iffirmative grant of authority 
for these requirements, and the ISPs' efforts to find legislative authority by analogy 
are plainly insufficient to justify the action they seek. Indeed, the Act specificalty 
preclude common carrier regulation of cable operators when they provide services 
such as Road Ruimer. 

A The Communications Act Does Not Authorize Any Type Of Common Carrier Regu- 
lation Of Cable On-Line Services. 

The ISP arguments to impose common carrier regulation on cable operators vary 
in some ways, but they all share one common characteristic—they provide no com- 
prehensive legal analysis to support their proposals. Some ISPs have suggested that 
cable operators somehow can be brought under Title 11 regulation, others have stat- 
ed that unbundling cein be imposed under various provisions of Title VI, and still 
others have suggested that Section 706 of the 1996 Act provides the necessary au- 
thority. All of these assertions are wrong. 

On-line services provided by a cable operator are cable services that are subject 
to regulation under Title VI, not Title 11. Title VI provides no basis on which the 
FCC or a local franchising authority can impose common carrier regulation. To the 
contrary; Congress has explicitly prohibited common carrier regiilation of cable oper- 
ators when they provide cable services. 

1. Title VI Provides No Authority for the FCC or a Local Franchising Author- 
ity to Impose Common Carrier Regulation. 

a. Cable on-line services are subject to Title VI regulation. Cable services are regu- 
lated imder Title VI of the Act. FVior to 1996, the Act defined the term "cable serv- 
ice" as "(A) one-way transmission to subscribers of (i) video programming, or (ii) 
other programming service, and (B) subscriber interaction, if any, which is required 
for the selection of such video programming or other programming service." ^^ Under 
this definition, a cable service could include only subscriber interaction that was 
necessary to select programming. If a cable operator provided a service with more 
interactivity, it would not be considered a cable service, and would not be subject 
to the burdens, or the protections, of Title VI. 

In the 1996 Act, Congress amended the definition of cable service to include sub- 
scriber interaction required for the "use" of programming. The legislative history in- 
dicates that Congress intended this amendment "to reflect the evolution of cable to 
include interactive services such as game channels and information services made 
available to subscribers by the cable operator, as well as enhanced services." •''' 

As noted in a recent FCC paper, there is ample support for the idea that Congress 
intended to include cable on-line services within the new, expanded definition of 
cable service.''*' Certainly, the on-line service offered by Time Warner fits within this 
expanded definition of cable service. The Road Runner service includes a mix of na- 
tional and local content specifically designed to be provided over cable systems, and 
is properly considered an "other programming service"—"information [made] avail- 
able to subscribers generally." •'"' Treating services like Road Runner as cable serv- 
ices under Title VI is entirely consistent with the manner in which those services 
have been developed by, and are offered by, cable operators. 

Some parties have argued that cable on-line services are telecommunications serv- 
ices, ana therefore subject to common carrier regulation under Title II of the Act. 
Whether directed at the cable system or at the Road Runner service, this argument 
is baseless. The term "telecommunications" is defined sis "trauismission, between or 

^^ "Video programming" is defined as "programming provided by, or generally considered com- 
parable to programming provided by, a television broadcast station." 47 U.S.C. §522(20). "Other 
programming service" is defined as "information that a cable operator makes available to all 
subscribers generally." Id., §522(14). 

"See H. Rep. No. 104-458. 104th Cong., 2d Sess. at 169 (1996) ("1996 Conference Report"). 
^Internet Over Cable at 88; see also Implementation of Section 703 of the Telecommunications 

Act of 1996, OS Docket No. 97-151, FCC 98-20 at 133 (rel. February 6, 1998). 
3»47 U.S.C. §521(14). 
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among points specified by the user, of information of the user's choosing, without 
change in form or content of the information as sent and received." 47 U.S.C. 
§ 153(43). The Road Runner service clearly does not fit within the definition of tele- 
communications because it is primarily an editorial product that includes local and 
national content chosen by Road Runner and the cable system. In addition, the FCC 
has concluded that the provision of Internet access, one of the fiinctions provided 
by Road Runner, is not a telecommunications service.'"' 

The argument that a Time Warner cable system provides a telecommunicationa 
service when it offers Road Runner also fails. Time Warner's agreements with Road 
Runner are comparable to the agreements it has with video program providers. 
Time Warner creates a service together with Road Runner and sells it to customers. 
Time Warner does not offer telecommunications to Road Runner or to its customers 
under this arreingement.'" 

b. Nothing in Title VI authorizes the imposition of common carrier requirements 
on cable on-line services. The FCC only may regulate to the extent it has been grant- 
ed authority by Congress.*^ When Congress authorizes the FCC to regulate, the 
FCC must comply with the language of the statute.'*^ In the absence of a statute 
giving the FCC the authority it needs to act, it has no authority. And Congress 
alone has the power to grant that authority.*'* 

With respect to cable services, the FCC's authority is limited to the authority 
granted unoer Title VI of the Act. Title VI provides no basis for imposing a manda- 
tory access or unbundling requirement on cable on-line services. Although provisions 
of Title VI require cable operators to provide access to unaffiliated parties, such as 
commercial leased access under Section 612 and program access under Section 628, 
the nature and extent of access that may be required is limited by the terms of the 
statute.*^ The statute does not include any unbundling or access requirements for 
on-line services. 

Local franchising authorities also are constrained to regulate cable operators only 
to the extent permitted tuider Title VI. Section 636 of the Act specifically preempts 
"any provision of law of any State, political subdivision, or agency thereof, or fi-an- 
chising authority, or any provision of any franchise granteid by such authority, 
which is inconsistent with this Act." 47 U.S.C. § 556(c). Title VI contains no grant 
of authority to local franchising authorities that would provide a basis on which to 
impose access requirements on cable on-line services. 

"The ISPs argue that the access requirements they are proposing are consistent 
with the access requirements already imposed imder Title Vl. But consistency with 
other requirements does not provide a statutory basis for the requirements proposed 
by the ISPs. The ISPs' attempt to find authority by analogy underscores that the 
requirements they are advocatmg do not Jit within any of the existing access require- 
ments—direct access by ISPs is not PEG, it is not leased access, it is not program 
access and it is not must carry. All the existing access requirements relied on by 
the ISPs as "analogous" or "consistent" with the access they seek were explicitly 

"See, e.^.. Universal Service Report at 180. 
*'Furthermore, Title 11 applies only to telecommunications carriers, a term the FCC has in- 

terpreted to mean entities that offer t(>lecommunications on a common carrier basis. Universal 
Service Report at fll24. Even if Time Warner is considered to be providing telecommunications 
to Road Runner, it is doing so on a private CEurier basis only, and cannot be forced to provide 
service if it chooses not to. See Southwestern Bell v. FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994) 
(If a carrier "chooses its clients on an individual basis and determines in each case whether and 
on what terms to serve, and there is not specific regulatory compulsion to serve all indifferently, 
the entity is a private carrier for that particular service, and the Commission is not at liberty 
to subject the entity to regulation as a common carrier."). 

"See, e^., FCC v. Midwest Video, 440 U.S. 689, 695 (1979) (The Commission derives its au- 
thority from the Communications Act of 1934"); Louisiana PSC v. FCC. 476 U.S. 355 (1986) 
(FCC has no authority to regulate intrastate depreciation rates); Bell Atlantic v. FCC, 24 F.3d 
1441, 1446 (D.C. Cir. 1994) (FCC had no authority to require local exchange carriers to provide 
competitors with physical collocation in central offices). 

"See, e.g. MCI v. AT&T, 512 U.S. 218 (1994) (authority to "modify" tariff filing requirements 
does not include authority to forbear from enforcing those requirements). 

"See MCI v. AT&T, 512 U.S. at 234 ("our estimations, and the Commission's estimations, 
of desirable policy cannot alter the meaning of the federal Communications Act of 1934"); Mid- 
west Video, 440 U.S. at 709 ("We think authority to compel cable operators to provide common 
carriage of public-originated transmissions must come from Congress"). 

"See Sierra East Telecom v. Weststar Cable Television, 776 F.Supp. 1405 (E.D. Cal. 1991) 
(cable system with less than 36 channels has no leased access obligations under Section 612); 
EchoStar Communications Corp. v. Comcast Corp., Memorandum Opinion and Order, File No. 
CSR 5244-P, DA 99-235 (rel. January 26, 1999) (rejecting program access complaint based on 
finding that programming at issue was not satellite programming, or equivalent to satellite pro- 
gramming) 
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adopted by Congress, not by the FCC or local franchising authorities. Past attempts 
by the FCC to impose access requirements without statutory authority have been 
rejected by the courts.'*^ 

Analogies to the unbundling requirements imposed on local exchange carriers 
under Section 251(c) are equally flawed. Congress has specifically imposed 
unbundling requirements only on incumbent telephone companies, while refraining 
from imposing comparable requirements on any other type of entity.'" The Supreme 
Court recently confirmed in AT&T v. Iowa Utilities Board that the FCC cannot ig- 
nore the language used by Congress in implementing unbundling requirements.'** 
The unbundling requirements of Section 251(c) apply to incumbent local exchange 
carriers only when a failure to provide a particular unbundled network element 
would "impair" the ability of a requesting telecommunications carrier to provide 
service,''^ and they do not apply at all when a telephone company is providing cable 
service. 47 U.S.C. § 571(b). Given the clarity witn which (Jongress has expressed 
itself on the issue of who should be required to unbundle their networks, ana when, 
it is clear that if Congress also believed an unbimdling requirement should be im- 
posed on cable operators, it would have made that explicit. 

2. A Mandatory Direct Access or Unbundling Requirement Would Constitute 
Prohibited Common Carrier Regulation in Violation of Section 621(c) of 
the Act. 

The essential premise underlying the ISPs' proposed unbundling and access re- 
quirements is antithetical to the structure of the Cable Act. Section 621(c) of the 
Act provides that "[ajny cable system shall not be subject to regulation as a common 
carrier or utility by reason of providing any cable service." 47 U.S.C. § 541(c). Any 
requirement that cable operators provide direct physical connections to ISPs would 
clearly be in the nature of common carrier regulation, and finds no basis in Title 
VI. A fundamental principle underlying Title II is that telecommunications net- 
works can, and should, be interconnected.^" In contrast. Title VI contains no inter- 
connection requirements. The FCC recently reaffirmed "the distinctions Congress 
drew between cable and common carrier regulation" in rejecting arguments that 
AT&T should be subject to new access requirements following its acquisition of 
TCI.!"" 

The ISPs have suggested that an unbundling requirement would not violate Sec- 
tion 621(c) because tne imposition of such a requirement would be less extensive 
than the type of common carrier regulation that would be imposed if on-line services 
were fully regulated under Title u. The Fifth Circuit recently rejected an almost 
identical argument in striking down the FCC's re<^uirement that Open Video Service 
(OVS) operators obtain pre-construction certification.^^ in QHy of Dallas, the court 
noted that the statute provided that an OVS operator would not be subject to the 
requirements of Section 214 of the Act. The court held that the Commission "should 
not be able to deny the regulatory relief these sections provide merely by pointing 
out that there are some dinerences between its new [rule] and the old one it is ex- 
pressly forbidden to impose."'•^ 

The situation here is similar. Although it is true that a mandatory direct access 
requirement might not mirror Title II regulation in all respects, it inevitably would 
include a requirement to serve all ISPs indifferently, as well as regulatory oversight 
of the price, terms, and conditions under which cable operators would provide the 
access component of Internet access. A regulatory body would, at a minimum, have 
to establish complaint procedures, and basic principles on which to resolve com- 
plaints.^ The ISP proposals could not be implemented without massive eovemment 
mtervention that would include many of the key elements of Title 11 regulation. 

«Sw Midwest Video. 440 U.S. at 708-09. 
*'' See Implementation of the Local Competition Provisions of the Telecommunications Act of 

1996. 11 FCC Red 15499 (1996), reversed in part, Iowa Utilities Board v. FCC. 120 F.3d 753 
(8th Cir. 1997), reversed in part sub nom. AT&T Corp. v. Iowa Utilities Board. Case No. 97- 
826 (Januai? 25, 1999). 

*»AT&T Corp. V. Iowa Utilities Board, slip op. at 21-24 
«/d.;47U.SlC. §251(dX2). 
'"See, e.g.. 47 U.S.C. §201(a) (requiring common carriers to establish physical connections 

with other carriers); Id.. §251(a) (requiring telecommunications carriers to interconnection with 
other carriers). 

»' See AT&T I TCI Order at 1129. 
"See City of Dallas v. FCC. Case No. 96-60502 (5th Cir. January 19, 1999). 
"Id., slip op. at 18. 
**If a cable operator were not permitted to charge a price sufficient to recover its investment 

and earn a reasonable return, any requirement to provide unbundled access would violate the 
Continued 
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The ISPs also ignore that the exemption in Section 621(c) covers more than just 
requirements imposed under Title 11. When Congress has intended a statutory ex- 
emption to cover only specific provisions of the Act, it has explicitly stated as 
much.s^ In contrast. Section 621(c) is not a limited exemption from Title II regula- 
tion. It covers "regulation as a common carrier or utility, clearlv indicating a much 
broader exemption that includes not only federal regulation under Title II, but also 
state and local common carrier regulation. 

The legislative history of Section 621(c) confirms that Congress intended a broad 
exemption. The House Report prepared in connection with the 1984 Cable Act ex- 
plains that a cable operator may not be "subject to rate of return regulation, or to 
the traditional common carrier requirement of servicing all customers indifferently 
upon request (except as otherwise provided in Title VI), to the extent the cable sys- 
tem is providing cable services. Nor would a cable service be subject to the regula- 
tion of rates, terms, or conditions, except as provided in Title VI."°* As this passage 
illustrates, when a cable operator is providing cable services, it cannot be subiwrt 
to any common carrier regulation—whether that regulation finds its source in Title 
n of the Act, the FCC's rules, or state law. Congress intended that any regulation 
of the rates, terms and conditions for cable services be based on Title VI, and noth- 
ingelse. 

The Supreme Court interpreted comparable language in FCC v. Midwest Video.^'' 
In that case, the Court struck down PEG and leased access requirements the FCC 
imposed on cable operators prior to the 1984 Cable Act. At the time. Section 3(h) 
of the Act provided that "a person engaged in . . . broadcasting shall not ... be 
deemed a common CEUTier.""* Although the Court had determined in a prior case 
that the FCC had Title I authority to regulate the cable industry because of cable's 
impact on the broadcasting industry,** it found in Midwest Video that Section 3(h) 
"forecloses any discretion in the Commission to impose access requirements amount- 
ingto common-carrier obligations on broadcast systems."*' 

The ISPs also have argued that a direct access requirement would not violate Sec- 
tion 621(c) because it would be consistent with other mandatory access require- 
ments imposed on cable operators (e.g., PEG access under Section 611, commercial 
leased access under Section 612, program access under Section 628) that have not 
been deemed to violate the prohibition on common carrier regulation. But their di- 
rect access proposal does not fit within any of the existing access requirements con- 
tained in the Act. These existing requirements, as well as the general prohibition 
on common carrier regulation, are part of a comprehensive scheme of access require- 
ments that has been established by Congress. Only Congress has the authority to 
alter this regime by adding new access requirements (within constitutional limits).*' 
Any imposition of*^ access requirements beyond those expressly authorized under 
these provisions would impermissibly fiaistrate the decisions Congress has made in 
establishing this regulatory regime.^* 

3. Neither Title I of the Act Nor Section 706 of the 1996 Act Grants Authority 
to Impose Common Carrier Requirements on Cable Operators. 

In the absence of explicit authority under Title VI, the only possible sources of 
authority to impose access or unbundling requirements would be Title I, or Section 
706 of the 1996 Act. As we show below, neither of these statutory provisions author- 
izes the FCC to impose common carrier regulations on cable on-line services. 

Takings Clause of the Fifth Amendment, which provides that "private property [shall not] be 
taken for public use, without just compensation." U.S. Const, amend. V. 

^See, e.g., 47 U.S.C. §541(DX3) (exempting telecommunications services provided by cable op- 
erators from Title VI requirements); 47 U.S.C. § 573 (exempting OVS providers firom certain re- 
quirements of Title II and Title VI). 

's«H. Rep. No. 98-934, 98th Cong., 2d Sess. 60 ("1984 House Report"). 
»'4401IS. 689(1979). 
^Id. at 699. 
''^United States v. Southwestern Cable Co., 392 U.S. 157 (1968). 
<" Midwest Video, 440 U.S. at 704; Id. at 707 ("That limitation is not one having peculiar ap- 

plicability to television broadcasting. Its force is not diminished by the variant technology in- 
volved in cable transmissions."). 

"W. at 709 ("We think authority to compel cable operators to provide common carriage of 
public-originated transmissions must come from Congress."). 

^^See, e.g., Russello v. United States, 464 U.S. 16, 23 (1983) ("Where Congress includes lan- 
guage in one section of a statute but omits it in another section of the same Act, it is generally 
presumed that Congress acts intentionally and purposely in the disparate inclusion and exclu- 
sion."); EchoStar Communications Corp. v. Comcast Corp., (rejecting program access complaint 
based on finding that programming at issue was not satellite programming, or equivalent to sat- 
ellite programming); Time Warner Cable v. City of New York. 943 F.Supp. 1357 (S.D.N.Y. 1996) 
(prohibiting use of PEG channels for non-PEG purposes), a^d, 118 F.3d 917 (2d Cir. 1997). 
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Section 4<i) gives the FCC authority to perform any act "not inconsistent with this 
Act, as may be necessary in the execution of its functions." 47 U.S.C. § 154(i). But 
Section 4(i) "is not an independent source of regulatory authority; rather, it confers 
on the FCC only such power as is ancillary to the Commission s specific statutory 
authority.""^ The provisions of the Act are sufficiently specific with respect to the 
type of access requirements that may be imposed on cable operators, and with re- 
spect to the type of companies that are subject to unbundling requirements, that 
no ancillary jurisdiction exists to expand those provisions without violating the re- 
gime established by Congress.*' 

Nor is there support for the exercise of Title I jurisdiction over cable operators 
under the theory that regulation is ancillary to the Commission's Title II regulation 
of telecommunications used by ISPs. Congress has explicitly provided that cable op- 
erators cannot be subject to regulation as a common carrier when they provide cable 
services. 47 U.S.C. § 541(c). The FCC cannot defeat the purpose of that prohibition 
by imposing common carrier regulation under the guise of Title I.*'^ 

Imposing an unbundling or mandatory access requirement under Section 4(i) also 
would be prohibited because it would be inconsistent with Section 230(b)(2) of the 
Act. Section 230(b)(2) provides that it is "the policy of the United States to preserve 
the vibrant free market that presently exists for the Internet and other interactive 
computer services, unfettered by Federal or State regulation."'^ Time Warner is pro- 
viding an "interactive computer service," and therefore the national policy estab- 
lished by Section 230 constrains the FCC's authority to regulate pursuant to Section 
4(i). 

Section 706 of the 1996 Act also provides no basis on which to impose unbundling 
£md mandatory access requirements. Section 706(a) authorizes the FCC and the 
states to "encourage" the deployment of advanced telecommunications capability 
through "methods that remove barriers to infrastructure investment."®^ The meth- 
ods urged by the ISPs would be completely inconsistent with congressional intent. 
Rather than encouraging deployment of advanced capabilities by removing barriers, 
a mandatory access or unbundling requirement would discourage infi-astructure in- 
vestment by imposing new regulations restricting a cable operator's ability to re- 
cover that investment and earn a return. 

Section 706(b) requires the FCC to report on the deployment of advanced tele- 
communications capability, and to take action to accelerate deployment if it finds 
that deployment is not timely. The Commission recently released the report re- 
quired under Section 706(b), concluding that "deployment of broadband capability 
is reasonable and timely."• With respect to access to cable systems, the FCC con- 
cluded that there was "no reason to take action on this issue at the present time."*^ 
Given these findings. Section 706(b) obviously provides no basis for imposing an 
unbundling requirement on cable operators. 

4. Additional Provisions of Title VI Restrict Local Authority to Impose Com- 
mon Carrier Regulation on Cable Operators. 

Because Congress has established that a cable operator cannot be subject to com- 
mon carrier regulation, any attempt by a local government to impose common car- 
rier requirements on a cable operator's on-hne services would be preempted.'" Not- 
withstanding the clarity with which Congress has spoken on this issue, a few local 
governments have suggested that various provisions of Title VI can be read to give 
them the authority to impose the type of requirements proposed by the ISPs. These 
arguments are wrong. 

a. Local governments are restricted in their ability to impose access requirements 
under Section 612. A direct access or unbundling requirement would be inconsistent 
with the commercial leased access provisions of Section 612 of the Act. 47 U.S.C. 
§532. Under Section 612(b)(1), cable operators are required to set aside channel ca- 

^California v. FCC, 905 F.2d 1217, 1240-41, n.35 (9th Cir. 1990). 
^AT&T V, Iowa Utililies Board, slip op. at 21-24. 
^See Midwest Video. 440 U.S. at 708-09; City of Dallas v, FCC, slip op. at 18. 
*''47 U.S.C. §230(bX2) (emphasis added). The term "interactive computer service" is defined 

as "any information service, system, or access software provider that provides or enables com- 
puter access by multiple users to a computer server, including specifically a service or system 
that provides access to the Internet and such systems operated or services offered by libraries 
or educational institutions." 47 U.S.C. §230(eK2). This definition is not mutually exclusive with 
the definition of cable service, i.e., a service can be both a cable service under Title VI and an 
interactive computer service under Section 230. 

«' 1996 Act, § 706(a). 
^Section 706 Report at 116. 
6»W. atHlOl. 
•47 U.S.C. §541(c); Id., §556(c). 
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pacity for "commercial use" by persons unaffiliated with the cable operator. For pur- 
poses of Section 612, "commercial use" is defined as the provision of video program- 
ming. Under Section 612(bX3), Congress explicitly prohibited local franclusLng au- 
thorities, "as part of a request for proposals or as part of a proposal for renewal," 
from requiring a cable operator to "designate channel capaaty for any use (other 
than commercial use by unaffiliated persons under this section) except as provided 
in sections 611 and 637." 47 U.S.C. §532(bX3) (emphasis added). Cable operators 
are fi-ee, however, to "offer in a franchise, or proposal for renewal thereof, to pro- 
vide, consistent with apphcable law, such capacity other than for commerciail use by 
such persons." Id. 

The mandatory access requirements of Section 612(b) cover only video program- 
ming; there are no requirements imposed on cable operators with respect to other 
programming." Two consequences flow from this provision. First, it is dear that Sec- 
tion 612 provides no affirmative basis upon which a local authority may impose a 
mandatory access or unbundling requirement. Second, any attempt by a local fran- 
chising authority to impose a mandatory access or unbundling requirement in con- 
nection with a franchise award or renewal would be prohibited under Section 
612(bX3). Any argument that the language in Section 612(bX3) permitting a cable 
operator to "offer . . . capacity other than for commercial use" somehow authorizes 
a franchising authority to require additional capacity obviously ignores the plain 
meaning of the statute and would not withstand judicial scrutiny. 

6. Mandatory access or unbundling may not be imposed as a condition of a fran- 
chise transfer pursuant to Section 613. Local governments have in a few cases sug- 
gested that they have broad discretion to impose conditions in connection with local 
approval of a transfer, particularly under Section 613(dX2) of the Act. This position 
also is without merit. 

Section 613(d) generally prohibits a franchising authority firom preventing a per- 
son fi^m owning a cable system based on that person's ownership or control of other 
media of mass communications. Section 613(d)(2) reserves local authority to prohibit 
a person from owning a cable system where the acquisition of the system "may 
eliminate or reduce competition in the delivery of cable service." Assuming a fran- 
chising authority could make the requisite finmng that a particular transfer will re- 
duce competition (a finding that seems highly umikely in the typical transfer situa- 
tion), any conditions imposed by a local franchising authority pursuant to Section 
613(dX2) must be consistent with the Act.^* Because Congress has specifically pro- 
hibited common carrier regulation of cable operators when they provide cable serv- 
ices, there is no basis for imposing a common carrier access requirement on cable 
on-line services as a condition of approving a transfer. 

c. Section 624 severely restricts local authority over cable on-line services. Section 
624 of the Act estabUshes the parameters for local regulation of services, facilities, 
and equipment provided by a cable operator. The ISP proposals raise concerns 
under three different provisions of Section 624. 

First, Section 624(bXl) provides that a local franchising authority may not "estab- 
lish requirements for video programming or other information services" in a request 
for proposals for a new franchise or a renewal franchise. 47 U.S.C. §544(bXl)- The 
intent of this provision is to make clear that it is the cable operator that gets to 
decide what programming is provided to subscribers. A local franchising authority 
cannot interfere with that discretion by establishing requirements in a request for 
proposal.'2 The prohibition contained in Section 624(bXl) eliminates any discretion 
on the part of a local franchising authority to impose any type of direct access or 
unbundling requirement in the context of granting a new franchise or granting a 
renewal franchise. 

Second, Section 624(e) provides that a local franchising authority may not "pro- 
hibit, condition, or restrict a cable system's use of any type of subscriber equipment 
or transmission technology." 47 U.S.C. § 544(e). Congress adopted this provision to 
"[prohibit] States or franchising authorities fit)m regulating in the areas of technical 
standards, customer equipment and transmission technologies."'^^ A mandatory di- 
rect access or unbundling requirement would violate Section 624(e) because it would 

''^See Cable Alabama v. City of HuntsviUe, 768 F.Supp. 1484 (N.D. Ala. 1991) (City had no 
right to block transfer because Congress "has denied to local govenunents the authority to regu- 
late ownership or control of cable systems where ownership or control of any other media of 
mass communications are a concern"). 

" 1984 House Report at 68 ("The cable operator may not be required, either directly or indi- 
rectly, as part of the franchise renewal or for a new franchise to provide particular video or 
other information services, or even a broad category of video or other information service."). 

" 1996 Conference Report at 168. 
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effectively dictate that a cable operator deploy equipment capable of providing ac- 
cess to multiple ISPs. When Time Warner provides on-line services today, critical 
network management functions are handled by a router at the cable system 
headend. Under a mandatory direct access regime, the cable system would have to 
add a second router to direct traffic to ISPs, and it likely would be required to de- 
ploy bigger routers, or additional routers, than it otherwise would. The broad lan- 
guage of Section 624(e) plainly indicates that Congress did not intend local authori- 
ties to adopt this kind of intrusive regulation. 

Third, Section 624(f) provides that a local franchising authority "may not impose 
requirements regarding the provision or content of cable services, except as ex- 
pressly provided in this title." 47 U.S.C. § 544(f). As explained above, nothing in 
Title VI expressly (or even implicitly) provides for the unbundling or direct access 
requirements advocated by the ISPs. Section 624(f) makes clear that without ex- 
press authority, these requirements may not be imposed by a local fi-anchising au- 
thority. 

V. THE UNITED STATES CONSTITUTION DOES NOT PERMIT THE FCC OR LOCAL FRANCHIS- 
ING AUTHORITIES TO IMPOSE A MANDATORY ACCESS OR UNBUNDLING REQUIREMENT. 

A. The Commerce Clause Prohibits A Local Franchising Authority From Requiring 
Mandatory Access Or Unbundling. 

Local regulation of cable on-line services would violate the Commerce Clause of 
the United States Constitution. The Commerce Clause grants Congress the power 
"to regulate Commerce . . . among the several States."''"' It is well-established that 
this clause not only gives Congress broad authority to regulate interstate commerce, 
but the "dormant" Commerce Clause prevents state and local governments from im- 
posing requirements that unduly burden interstate commerce.''' A state or local re- 
quirement may violate the dormant Commerce Clause if the burden on interstate 
commerce is "clearly excessive in relation to putative local benefits." '^ 

Local regulation of the Road Runner service is fundamentally incompatible with 
the national and international nature of the service. The Road Runner service in- 
cludes both local content produced by the cable system, and national content that 
is available over the nationwide Road Runner network. Road Runner also enables 
consumers to access the Internet, and thereby communicate on a nationwide tmd 
worldwide basis. There can be no doubt that the Road Runner service is an instru- 
ment of interstate commerce protected by the dormant Commerce Clause. As one 
court has stated, "the novelty of the technology should not obscure the fact that reg- 
ulation of the Internet impels traditional Commerce Clause considerations."'''' 

The burden of any local requirement that Time Warner provide direct access to 
other ISPs would be "clearly excessive in relation to putative local benefits."'"' If 
this type of requirement could be imposed at the local level, the interstate services 
provided by Time Warner and Road Runner would be subject to a patchwork of dis- 
parate regulatory requirements. It would be virtually impossible for Time Warner 
to offer the service under these conditions.'^ Moreover, the common carrier-style 
regulation the ISPs seek to impose on Time Warner would constitute a fundamental 
change in the way the company does business. Time Warner would be required to 
invest in additional facilities to accommodate unafRhated ISPs, and the features of 

'"U.S. CONST. Art. 1, §8, cl. 3. 
'"See, e.g., Oregon Waste Systems v. Dep't of Environ. Quality, 114 S.Ct. 1346 (1994); Kassel 

V. Consolidated Frviehlways Corp., 450 U.S. 662 (1981). 
'6ft'*« V. Bruce Church, 397 U.S. 137, 142 (1970) (requirement to package fruit in state where 

it is grown "put a straitjacket on the . . . company with respect to allocation of interstate re- 
sources"); see also Pioneer Military Lending. Inc., 2 F.3d 280, 283 (8th Cir. 1993) ("The burden 
a state regulation places on a single firm's interstate activities can be excessive under the Com- 
merce Clause."). 

^''American Library Association v. Pataki. 969 F.Supp. 160, 173 (S.D.N.Y. 1997); see also 
American Civil Liberties Union v. Johnson, 4 F.Supp.2d 1029 (D.N.M. 1998) ("The Internet is 
an instrument of interstate commerce"); GTE Telephone Operating Companies. Memorandum 
Opinion and Order, CC Docket No. 98-79, FCC 98-292 (rel. October 30, 1998) (finding that tele- 
phone company ADSL service is jurisdictionally interstate). 

^»Pike, 397 U.S. at 142. 
'"See Cox Cable Communications v. Simpson, 569 F.Supp. 507, 522 ("It is one thing to exempt 

intrastate services from Federal jurisdiction. It is quite a different matter to argue that by vir- 
tue of this exemption plant used in common for botn intrastate and interstate services . . . can 
be subjected to a melange of regulations, determined by each of the 50 separate jurisdictions," 
citing Telerent Uasing Corp. 45 FCC 2d 204, 219-20 (1974), affd sub nom. North Carolina Util- 
ities Commission v, FCC, 537 F.2d 787 (4th Cir.J, cert, denied, 429 U.S. 1827 (1976). 
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the service offered by Time Warner would be adversely affected by multiple, 
unmanaged service providers accessing the cable operator's shared network. 

The burden on Time Warner firom this type of requirement would far outweigh 
any arguable benefit that local communities would receive under the ISP proposals. 
An unbundling requirement would not make available any information that is not 
already available because Time Warner's Road Runner service is completely open 
today, offering access to any Internet site. Furthermore, even if Time Warner could 
provide direct physical connections to multiple ISPs, doing so would result in signifi- 
cant costs. Regardless who incurred these costs directly, ultimately they would be 
borne by consumers. In the absence of any tangible consumer benefit, there is no 
justification for the substantial burden on interstate coimnerce presented by the ISP 
proposals. 
B. Unbundling And Mandatory Access Requirements Cannot Be Justified Under The 

First Amendment. 
1. The Provision of Cable On-Line Services is Protected by the First Amend- 

ment. 
Unbundling and direct access requirements would seriously intrude upon the edi- 

torial autonomy of cable operators. The Road Runner service is £ui editorial product. 
Road Runner is entitled to substantial First Amendment protection in creating the 
service, and Time Warner is entitled to substantial First Amendment protection 
when it provides the service. By requiring cable operators to make their facilities 
available to unaffiliated ISPs, common carrier access requirements would impose a 
form of forced speech or association on the cable operator. Common carrier regula- 
tion of cable on-line services also presents the potential to interfere with Time War- 
ner's provision of video programming services. If the purpose of such requirements 
is to override the editorial choices of Time Warner and Road Runner, strict scrutiny 
applies. Even if evaluated under the "intermediate" First Amendment scrutiny ap- 
plied to such requirements as broadcast "must carry" rules, imposing common car- 
rier requirements on cable on-line services would be unconstitutional. 

The Supreme Court has made clear that "[cjable programmers and cable operators 
engage in and transmit speech, and they are entitled to the protection of the speech 
and press provisions of the First Amendment."*" Any access requirement would im- 
pUcate the First Amendment to the extent that it "reduce[s] the number of channels 
over which cable operators exercise unfettered control."*' The Court has explained 
that a cable operator's editorial discretion logically extends to its choice of which 
services to offer—or not to offer. "Cable operators . . . are engaged in protected 
speech activities even when they only select programming originally produced by 
others."*'^ As Justice Breyer explained, "compulsory carriage . . . exacts a serious 
First Amendment price. . . . This "price" amounts to a "suppression of speech."*-* 

The burden of proof to support any new access req»iirements is particularly heavy 
where, as here, unbundling proponents are seeking to impose new requirements 
without any evidence that the free market is not working. Not only are there no 
congressional findings that a problem exists, the FCC recently found the market- 
place is working to provide multiple broadband options to consumers. In this com- 
petitive environment, there simply is no basis for intruding on the First Amendment 
rights of Time Warner and Road Runner. 

2. Common Carrier Regulation of Cable On-Line Services Would Not With- 
stand Even Intermediate First Amendment Scrutiny. 

As the Supreme Court made clear in its review of broadcast must carry rules, the 
government faces a significant burden to justify even content-neutral regulations 
that divest cable operators of control over their capacity. To justify any such re- 
quirements, the government must demonstrate that the "recited harms are real, not 
merely conjectural," and that any such rules will serve the stated interest "in a di- 
rect and material way" and the rules cannot restrict more speech than necessary 
to serve the stated interest.** After years of FCC and congressional investigations 
and litigation, the Court just barely fo\md that the burden was met with respect 

•"Turner Broadcasting System. Inc. v. FVC, 512 U.S. 622, 636 (1994) ('Turner D. 
"Turner/, 512 U.S. at 637. 
'^Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U.S. 557, 

670 (1995). See also Pacific Gas & Electric Co. v. Public Utility Comm'n of Cal., 475 U.S. 1, 
11 (1986); Miami Herald I'ublishing Co. v. Tornillo, 418 U.S. 241 (1974). 

i^Tumer Broadcasting System, Inc. v. FCC, 117 S. Ct. 1174, 1204 (1997) (Breyer, J., concur- 
ring in part) ("Turner IF). 

*• Turner I, 512 U.S. at 664. 
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to must carry.®* But here, there is nothing to support the demands of unbundling 
or access for ISPs. 

Proponents of unbundling face their greatest challenge in addressing the thresh- 
old question of any constitutional inquiry—whether the "need" for such access is 
based on anything other than speculation. The Supreme Court has made clear that 
the "mere assertion of dysfunction or failure in a speech market" is not sufficient 
to "shield a speech regulation from the First Amendment standards applicable to 
nonbroadcast media." ^^ Alleging market dysfunction is virtually impossible in the 
case of Internet access services, especially since the FCC has already concluded that 
the market is served by a miiltitude of players who are developing diverse tech- 
nologies for serving their customers.®^ The conjectural loss of competition is all the 
more striking here, where the principal proponents of unbundling are the dominant 
players in the market for Internet access. 

It also would be very difficult for the advocates of unbundling to demonstrate that 
ISP access requirements would serve their asserted interests in a "direct and mate- 
rial way," as established precedent requires. Because Road Runner already provides 
customers with access to all content that is available on the Internet, including ac- 
cess to AOL and other ISPs, there is no information that would be made available 
through an unbxuidling requirement that is not already available without that re- 
quirement. There is no public interest to be served by unbundling or mandatory ac- 
cess requirements; there is only the special pleading of the policy's proponents. Ex- 
isting market participants "have no entitlement that permits them to deflect com- 
petitive pressure from innovative and effective technology." ^ 

Finally, unbundUng advocates bear the burden of demonstrating that access re- 
quirements do not burden substantially more speech than necessary to further the 
stated interests.*^ Mandatory access requirements for cable on-line services would 
be both excessively burdensome and unnecessary. The impact of an xmbundling or 
mandatory access requirement would be far greater than any existing access re- 
quirements imposed on cable operators. For example, while a cable operator must 
set aside capacity for must carry channels, the number of channels is limited, both 
by the terms of the Act and by tne limited number of stations eligible for must carry 
status. In contrast, a requirement to provide direct access to ISPs creates the possi- 
biUty of hundreds, or even thousands, of ISPs using Time Warner's facilities. Not 
only would this interfere with Time Warner's ability to provide on-line services, the 
extra bandwidth necessary to meet ISP demand potentially threatens Time War- 
ner's abiUty to provide video programming services. 

Any burden on speech is excessive if non-regulatory means are available that 
would serve the asserted interest.*" In this case. Section 706 identifies a number 
of far less intrusive methods by which regulators may encourage deployment of 
high-speed Internet access services, such as regulatory forbearance (e.g., limits on 
franchise fees for cable on-line services) and removing barriers to infrastructure in- 
vestment. Any regulator serious about promoting the development of high-speed 
services should pursue these types of policies, rather than punishing innovation and 
investment through burdensome government regulation. 

C. Imposition Of An Unbundling Or Mandatory Access Requirement By A Local Gov- 
ernment During An Existing Franchise Term Would Violate The Contracts 
Clause. 

It is well-established that a franchise is a contract that is protected from impair- 
ment by local government imder the Contracts Clause of the United States Con- 
stitution.*' As one court has stated, "[floUowing necessarily from the accepted doc- 
trine that a fritnchise constitutes a contractual right is the inescapable conclusion 
that those contract rights are constitutionally protected from subsequent impair- 

"• See generally. Turner II, 117 S. Ct. at 1189-1196. 
^Turner I, 512 U.S. at 640. 
X''Section 706 Report at 1|4. 
»»National Assn. of Broadcasters v. FCC, 740 F.2d 1190, 1198 (D.C. Cir. 1984). The FCC has 

long emphasized that "it is not the purpose of the [Communications] Act to protect a licensee 
against competition but to protect the pubhc." Inquiry Into the Development of Regulatory Policy 
in Regard to Direct Broadcast Satellites, 90 F.C.C.2d 676, 689 (1982). 

»» Turner I. 512 U.S. at 665. 
^ilt is noteworthy that must carry rules were upheld based on findings that "[mlost subscrib- 

ers to cable television systems do not or cannot maintain tuitennas to receive broadcast tele- 
vision services, do not have input selector switches to convert from a cable to antenna reception 
system, or cannot otherwise receive broadcast television services." Turner I, 512 U.S. at 633 
(quoting Cable Act, §2(aX17)). Here, however, any subscriber may freely obtain access to AOL 
or another ISP, either through Road Runner or by other means. 

»' U.S. CONST., Art. 1. § 10 ("No State shall . . . pass any . . . Law impairing the Obligation 
of Contracts"); McQuillin, Municipal Corporations, f{ 34.06, 34.44. 
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ment by municipal authority. Further, the contract obligation between the parties 
would of necessity become impaired when an ordinance alters its terms by imposing 
new duties and conditions." ^^ 

The existence of a franchise does not preclude a municipality from reasonably ex- 
ercising its pohce power to protect the public health, safety and welfare. But the 
police power is not absolute. There must oe a "sienificant fmd legitimate public pur- 
pose behind the enactment of the regulation, and the regulation must not unreason- 
ably intrude into the parties' bargain to a degree greater than is necessary to 
achieve the stated public purpose. *^ Among the types of provisions that courta 
have struck down as unduly burdening an existing franchise are increased fees,^ 
imposition of a new permit requirement,**" a diminution in the service area,^ and 
a cnange in the term of the franchise.^'' 

Under these standards, imposition of a mandatory access or unbundling require- 
ment plaiiily would impair any existing Time Warner franchise in violation of the 
Contracts dlause. A requirement to offer unbundled transport service or to provide 
competitors with access to Time Warner's network is fundamentally different than 
any requirement contained in any Time Warner franchise, and not something Time 
Warner would have accepted in fi-anchise negotiations. 

VI. CONCLUSION 

It would be a terrible mistake from a public policy perspective to impose any type 
of mandatory access or unbundling requirement on cable operators that provide on- 
line services. Common carrier regulation of cable on-line services would increase the 
cost and degrade the quality of service, while providing no material benefit to con- 
sumers. 

Not only would mandatory direct access to cable operators' high-speed services be 
a foolish public policy, there is no legal basis on which the FCC or a local franchis- 
ing authority may impose it. The Communications Act contains no grant of author- 
itjr for such a requirement emd it specifically prohibits common carrier regulation 
of cable operators when they provide services like Road Runner. At the same time, 
intrusive regulation of cable on-line services would violate the Constitution in mul- 
tiple respects. 

For any on-line customer of a cable operator, access to any site on the Internet, 
including any ISP site, is only a click away today. There is no reason to heed the 
ISP calls for a new regulatory regime for cable on-line services. Attempting to im- 
pose such a regime would stifle innovation, slow investment, and trigger litigation 
m which the cable industry must ultimately prevail. The downside ofregulation is 
multifaceted, while there is no upside. This tempest exists merely because ISPs 
want to use an unnecessary and inappropriate regulatory tool for their own competi- 
tive ends. 

MARC APFELBAUM, Senior Vice President 
and General Counsel, 

Time Warner Cable. 
JAMES CHTODDC, Chief Technical Officer, 

Time Warner Cable. 

Mr. HYDE. Mr. Windhausen. 

STATEMENT OF JOHN WINDHAUSEN, PRESmENT, ASSOCIA- 
TION FOR LOCAL TELECOMMUNICATIONS SERVICES, WASH- 
INGTON, DC 
Mr. WINDHAUSEN. Thank you, Mr. Chairman, Mr. Conyers, and 

other members of the committee. It is a pleasure to be here as well. 
I am the president of ALTS, which is the Association for Local 
Telecommunications Services. ALTS is the leading national trade 

^Brauer v. Imquois Gas Corp., 381 N.Y.S.2d 166, 171 (1975) (rejecting attempt by city to en- 
force term limit and gross receipts fee contained in ordinance adopted after grant of franchise). 

^Brevard County v. Florida Power & Light Co., 693 So.2d 77, 81 (1997) (striking down ordi- 
nance that imposed a permit requirement on a franchisee not previously subject to such a re- 
quirement). 

»*City ofHayden v. Washington Water Power, 700 P.2d 89 (Id. 1985). 
^Brevard. 693 So.2d at 81. 
^City ofTukwila v. City of Seattle, 414 P.2d 597 (Wash. 1966). 
^"•Brauer v. /roquois Go* Corp., 381 N.Y.S.2d 166, 171 (1975). 



89 

association representing the competitors to the local telephone com- 
panies. We are facility-spaced competitors. We are in one sense the 
companies who are where MCI was 20 years ago, only we are com- 
peting for local telephone service, not long distance. ALTS does not 
represent long distance companies. 

We do not have a position, perhaps the only witness here that 
does not have a position on the cable open access issue. Our pri- 
mary and principal focus is on the openness and unbundling of the 
local telecommunications marketplace. And I would like to state for 
this committee that our position is that we don't need new legisla- 
tion to consider efforts to open up or exempt the phone companies 
from their obligations to open their local telephone network. We 
don't need new legislation. What we need is stronger enforcement 
of the existing legislation embodied in the Telecommunications Act 
of 1996. 

ALTS as an association has been around for about 12 years, but 
it has only really taken off in the last 3 years since passage of that 
Telecom Act. As an association, we had 12 members in 1996. We 
now represent over 70 companies competing for local telephone 
service. And, in fact, there are now over 150 companies nationwide 
who have entered that market. Most of these companies did not 
even exist until the Telecom Act passed. 

These companies, which 111 refer to as CLECs, competitive local 
exchange companies, have raised billions of dollars in capital. They 
have invested in infrastructure, they have invested in deploying 
their own fiber optic cable and switches, and we are providing new 
advanced high-technology broadband services to both business and 
residential consumers. All of this activity has taken place because 
of the passage of that 1996 act and because of that act's require- 
ment, that is, the local telephone market be opened up to competi- 
tion. 

In fact, we are driving the deployment of broadband technologies 
in this coimtry. We are the originators of the deployment of DSL 
services. And it is only because of the competition that our compa- 
nies are bringing to the marketplace that the Bell companies and 
GTE are beginning to roU out their own DSL broadband services. 
They are doing so in response to the competitive threat that they 
are beginning to feel now from our companies. 

Having ssiid that, there is a lot more that can be done. We could 
do even more if we could truly get the telephone companies to com- 
ply with the obligations they currently have imder current law to 
open up their networks. Three years later, 3 years after the 
Telecom Act passed, not a single one of the incumbent local tele- 
phone companies is in compliance. Not a single one of those local 
telephone companies has opened their networks to competitors. We 
constantly encoimter systematic operational difficulties in obtain- 
ing access to that local telephone company network. 

And as a result, our market share today is still small. We have 
approximately 5 percent of that local telephone marketplace. We 
are growing. We have doubled our market share each of the last 
couple of years, but the local telephone market is still very far from 
being competitive. 

Now, we share the objectives of the authors of this legislation to 
promote broadband deployment. But our concern is that these bills 
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would,  in fact,  slow down the deployment of broadband tech- 
nologies; they would not enhance it. 

Why would they slow it down? For two principal reasons: first, 
they would give the phone companies exemptions fi*om their re- 
quirements to open up their local network. They would slow down 
oiu" ability to compete with them, and then they would slow down 
the telephone companies' roll-out of advanced technologies because | 
they would not be facing the same competitive threat. 

Furthermore, the bill would slow down the deployment of ad- 
vanced broadband technologies by giving RBOCs, Regional Bell Op- 
erating Companies, premature entry into the long distance market- 
place. As Mr. Conyers mentioned in his opening comments, about 
50 percent of the traffic today is data traffic. If you allow the 
RBOCs to provide interLATA services for data, that removes a sig- | 
nificant incentive for them to open up their networks. The goal of 
the Telecom Act of '96 was to get those phone companies to open 
their local networks first before they get into the long distance j 
market. 

So my suggestion is if you want to promote broadband deploy-      i 
ment, the last thing you want to do is to grant exemptions that 
would allow the telephone companies to close down their networks. 
The telcos are not the solution; they are the problem. The solution      ' 
is to continue to promote competition for local telephone services      j 
and to enforce the current act. Thank you very much. 

Mr. HYDE. Thank you, Mr. Windhausen. 
[The prepared statement of Mr. Windhausen follows:] 

PREPARED STATEMENT OF JOHN WINDHAUSEN, PRESIDENT, ASSOCIATION FOR LOCAL        | 
TELECOMMUNICATIONS SERVICES, WASHINGTON, DC 

Good morning Mr. Chairman and members of the Committee. My name is John 
Windhausen. For many years, I served on the staff of the Senate Commerce Com- 
mittee, where I was fortunate enough to play a part in the drafting of the Tele- 
communications Act of 1996. Today, I am the President of the Association for Local 
Telecommunications Services CALTC"). ALTS is the leading national industry asso- 
ciation responsible for promoting facilities-based competition for local telecommuni- 
cations services. ALTS represents over 70 competitors for local service that build, 
own, and operate competitive local telecommunications networks. (ALTS does not 
represent the three traditional long distance companies—AT&T, MCI WorldCom, 
and Sprint.) In short, ALTS is the association that is trying like mad to bring about 
all the successful changes to the local telecommunications landscape that Congress 
intended back in 1995 and 1996. 

A. INTRODUCTION 

Thank you for the opportunity to discuss the bills sponsored bv Congressmen 
Goodlatte and Boucher. While we share the objective of these bills—^to promote 
broadband telecommunications capability for all Americans—ALTS must strongly 
oppose them. These bills would not speed up broadband deployment; they would do 
just the opposite. By exempting the incumbent local exchange companies (ILECs) 
from the market-opening provisions of the Telecommunications Act of 1996, and by 
giving the Regional Bell Operating Companies (RBOCs) premature long distance 
entry for data services, these bills make it substantially less likely that the incum- 
bents will open their networks to competition. As a result, these bills would make 
it ever more difficult for competitors to raise capital, obtain collocation and other 
necessary elements from the mcumbent local telephone companies, and deploy ad- 
vanced broadband technologies to consumers. * 

' ALTS has no position on the question of whether cable companies should be required to open 
their plant to competing internet providers. ALTS' sole focus in this testimony are the provisions 
affecting competition for local telephone services. 
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Furthermore, this legislation is likely to slow down deployment of advanced tech- 
nologies by everybody, competitors and incumbents alike. Robust competition, as en- 
visioned by the authors of the Telecommunications Act of 1996, is the strongest in- 
ducement to deployment of these technologies. If competitors are discouraged from 
investing in these capabilities, the incumbent local telephone companies will have 
no incentive to deploy them either. 

To explain the ALTS position further, let me provide the Committee with some 
additional background. 

B. THE TELECOMMUNICATIONS ACT OF 1996: A BRIEF REVIEW 

Over the past 25 years, we have learned that monopolies do not best serve the 
public interest. Monopolies do not respond to customer demand; they offer few serv- 
ice choices; they do not innovate; they do not price competitively; and, they use their 
market power to squash new entrants. Over 20 years ago, federal pohcy makers 
moved to end AT&Ts monopoly in the provision of long distance services and the 
manufacturing of telecommunications equipment. The results have been most im- 
pressive: prices have dropped tremendously, new services constantly come to mar- 
ket, and huge amounts of capital are being expended to upgrade plant with the lat- 
est technologies. 

The Telecommunications Act of 1996, which many of you on this Committee 
worked hard to shape, sought to bring the same benefits of competition to the local 
telephone marketplace. After over a decade of work, the 1996 Act passed over- 
whelmingly, and was supported equally by the RBOCs and other ILECs, the long 
distance companies, and by the new entrants into local markets—the competitive 
local exchange carriers (CLECs) who ALTS represents. 

The new Act focused on turning the last bastion of monopoly power, the local tele- 
phone markets for voice, data, and video services, into a competitive market. The 
Act thus requires the RBOCs to open the local market to competition first, and then 
allows them to enter the long distance market. The theory of the 1996 Act was to 
encourage the RBOCs to open their local networks to competition by granting them 
the right to enter the long distance market thereafter. Congress realized that, if the 
RBOCs were allowed into long distance first, they would have no incentive to open 
their local networks to competitors and the legislation would not achieve its pur- 
pose. 

C. THE STATUS OF LOCAL TELECOMMUNICATIONS COMPETITION 

Three years after passage of the 1996 Act, there is substantial real world evidence 
that it is beginning to work. Well over one hundred and fifty CLECs have entered 
the loctd market since the Act's passage. These companies are rapidly building high- 
speed voice and data networks serving residential and business customers. Collec- 
tively, CLECs have doubled their market share each of the past two years. Further- 
more, CLECs have already deployed about 17% of the nation's fiber optic cable ca- 
pacity. 

CLECs are making particular progress in deploying advanced, broadband tech- 
nologies. CLECs expect to deploy advanced DSL service to over two-thirds of the na- 
tion's population in the next two years. (DSL, which stands for Digital Subscribe 
Line, can provide data services to consumers over a copper wire over 100 times fast- 
er than a typical 56k modem.) Because of this competitive challenge, all the RBOCs 
and GTE announced plans to deploy their own DSL services. 

Even though the Act is beginning to work, we are stiU far short of the robustly 
competitive local telecom marketplace that the authors of the Act envisioned. Collec- 
tively, CLECs serve about 3% of all the country's local telephone service customers, 
and collect about 5% of all local telecom service revenues. ALTS' goal is to gamer 
25% share of the local telecommunications marketplace by the year 2003. Clearly, 
our ambition is lofty, but the market is far fixim competitive today. 

There are many reasons why the local telecommunications market still falls short 
of being robustly competitive. Competitors still encounter excessive and discrimina- 
tory regulation by municipalities. Many CLECs have difficulty obtaining access to 
buildings, which hinders the ALTS companies' ability to bring consumers the 
choices that are being promised them. Further, the court appeals moimted by the 
ILECs against the policies of the Federal Communications Commission (FCC) and 
state regulators have slowed down the implementation process. The FCC has not 
yet completed its reform of the universal service program that wo»ild allow competi- 
tors to compete for the subsidies that currently are handed out to the rural tele- 
phone companies. Each of these factors affects the pace of local telephone competi- 
tion. 
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Perfaaps the largest impediment to local telephone competition, however, is the 
RBOCg' and the other ILECs' refusals to open tneir markets to competition. To put 
it simply, they have not fulfilled their part of the bargain. They continue to discrimi- 
nate against CLECs, often refusing to provide them with the same access to the net- 
work that they provide to themselves. In fact, after three years, not a single tele- 
phone company has complied with the market-opening requirements of the 1996 Act. 
Not a single iLEC provides non-discriminatory treatment to CLECs. Thus, CLECs 
continue to have difficulty ordering loops, collocating in central offices, acquiring 
number portability to allow consumers to switch sesmdessly to a CLEC. All these 
problems delay the growth of competition. This is the problem the Committee should 
focus on solving. The Committee should not reward the ILECs for fighting the Act 
in a clear effort to preserve their local monopolies. 

D. WHY THE RBOC/lLEC ARGUMENTS FOR AMENDING THE KEY LOCAL COMPETITION 
PROVISIONS OF THE 1996 ACT ARE WRONG. 

Despite their failure to open their networks to competition, several of the RBOCa 
and GTE are now proposing that they be granted exemptions fi-om the market-open- 
ing requirements of tne 1996 Act. These companies propose several arguments to 
support what they call "regulatory relier. ALTS urges the Committee not to accept 
these arguments at face value. Most of these arguments are specious and simply 
wrong. The ILEC arguments can be summed up as follows: the Act was not meant 
to apply to data; the ILECs must be deregulated in order to encourage broadband 
deployment because broadband is not being deployed quickly enough; and, the 
RBOCs and other ILECs are in the same market position as new entrants when it 
comes to deploying data. Let me address each of these in turn. 

1. ILEC Argument: The 1996 Act was not meant to apply to broadband data 
services. ALTS Response: The authors of the 1996 Act intended to promote 
competition for voice data and video services, which is why the Act applies 
to all "telecommunications services." 

The allegation that the authors did not intend the new law to apply to broadband 
data services is sheer nonsense. The Act's definition of "telecommunications serv- 
ices" is unambiguous: there is no distinction between voice, video and data services. 
Nor should there be. The basic telephone network has been used to provide data 
services for decades, and the local telephone companies used their network to main- 
tain a monopoly over voice, video and data services. For this reason, the 1996 Act 
directed the incumbent local telephone companies to unbundle their network into 
piece parts that could be used by competitors to provide any type of telecommuni- 
cations services, without regard to content. 

Further support for this conclusion can be found in numerous places. First, there 
are many other provisions of the Act that expressly apply to data and Internet serv- 
ices, including: the Exon indecency provision, the universal service e-rate program 
for schools and libraries, the section 271 (RBOC lone distance entry provision) ex- 
ception for delivery of Internet services to schools, and the recently used section 706, 
which reouires the FCC regularly to examine the state of broadband deployment. 
Second, there are a plethora of statements made at the time the bill was passed 
about the new Act's potential to accelerate broadband deployment. Finally, there is 
the FCC's decision this past year that the Act applies equally to voice and data— 
a conclusion not overturned in the courts. 

2. ILEC Argument: The ILECs need regulatory exemptions fi:om the pro- 
competition provisions of the Act in order to give the ILECs sufficient in- 
centives to deploy advanced broadband services. ALTS Response: In fact, 
the pace of broadband deployment is accelerating faster than ever before 
because of the passage of tne 1996 Act. 

The proponents of the new legislation contend that the nation's customers are 
being deprived of broadband services. Here again, their argument has no support. 
The rollout of broadband services is forging ahead just as the authors of the 1996 
Act intended. Start-up entities have used the new law to enter markets and inter- 
connect with and gain access to the RBOCs networks. Companies such as @Link, 
Logix, and McLeod Communications are rapidly deploying broadband data services 
in second, third and fourth tier cities and in rural areas. Tney then have taken tech- 
nologies that the ILECs have long ignored, refined them, and rapidly brought them 
to market. In response to this new competitive threat, the risk-adverse RBOCs and 
other ILECs have finally woken up and responded. Thev too are deploying 
broadband. At any of the many Wall Street conferences held this year about the 
telecommunications industry, you would hear RBOC CEOs line up to tell about 
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their plans to expedite their broadband deployment. As a result, at the end of the 
1st quarter of this year, both the competition and the ILECs were passing over 20 
million customers, a huge leap in deployment. It is clear that we are the in the 
midst of a broadband gold rush all because of the new law. 

This viewpoint is supported by statements of CLECs, ILECs, and Wall Street ana- 
lysts. Here are just a sampling: 

We are aggressively expanding our nationwide footprint and adding sub- 
scriber lines. The demand for broadband service is very real, and we offer a 
high-speed alternative to over 11 million homes and businesses we reach today. 
Robert E. Knowling, Jr. , President/CEO, Covad Communications (a CLEC) 

Clearly, in the words of one our strategic allies, Cisco's John Chambers, we 
"get" it when it comes to data. We're in the data game to stay. Our overall data 
revenues grew 29 percent in 1998 to nearly $1.3 billion. We expect even more 
significant gains from the portion of that business focused specifically on Inter- 
net-related services. 
Sol Trujillo, President/CEO, US West 

ADSL [broadband services] to the rescue! All of the large LECs have an- 
nounced ADSL roU-out plans. Certainly, the explosive demand for high-band- 
width services is motivation enough for large LECs to deploy ADSL quickly. An- 
other important motivating factor is the threat of competition. 
Prudential Securities, March, 1999 

Our industry checks suggest that the rollout of xDSL is proceeding faster 
than expected. 
Morgan Stanley, May, 1999 

3. ILEC Argument: The ILECs are new entrants in the data market, just 
as are the CLECs, and thus the ILECs' dato services should not be regu- 
lated. ALTS Response: The incumbent local telephone companies continue 
to hold a monopoly over the loop and other local network facilities that are 
used to carry voice, video and data calls. 

The RBOCs contend that because no provider has many broadband subscribers, 
the RBOCs and other ILECs have no market power in broadband and thus should 
not be regulated. This argument misses the reason why the ILECs are regulated 
in the first place: their "bottleneck" networks. It is this network—and not the serv- 
ices that ride on the network—that is the key focus of the market power inquiry. 
The authors of the 1996 Act tmderstood this point in ensuring that the local net- 
work would be unbundled into piece parts that could be used for any telecommuni- 
cations services that customers demand. Allowing the ILEC to exempt the parts of 
their network fi:x)m the unbundling requirements will cause two harms: First, it will 
decimate data competition because competitors need collocation, access to the loop 
and other network facilities to provide competitive data services. Second, it would 
decimate voice competition as well, because voice competitors also rely on those 
same network facilities. 

The RBOCs and other ILECs are not constructing new networks that will be used 
exclusively for data. Rather, just as they have done with previous upgrades of their 
network to accommodate new technologies, they are using their traoitionaJ network 
to provide broadband. As the RBOC SBC Communications says on its web page: 
"SBC's competitive advantage lies in the strength of its existing network. SBC s ex- 
pansion of its data capabilities represents the emergence of packet-switohing tech- 
nology, which the company began implementing years ago into its existing network." 
The fact that the RBOCs are moving into date using their existing infrastructure 
shotild not be surprising. After all, they each have tens of bilUons of dollturs already 
invested in these networks, and these networks reach every customer. 

E. THE TELECOMMUNICATIONS INDUSTRY BENEFITS FROM REGULATORY CERTAINTY. 

The 1996 Act gives great impetus for investment in advanced telecommunications 
facilities for two reasons; it opens markets, and it creates certeinty. In three years, 
the Act has produced tens of billions of dollars of new investment. In the three years 
since passage of the 1996 Act, CLECs have raised more capital than all the previous 
years combined. Facilities-based CLECs are rapidly building new, sophisticated net- 
works, and ILECs are upgrading their old ones. 'Those happiest with this develop- 
ment are customers, who finally have suppliers who want to meet their demands, 
and equipment vendors, who are selling everything they build tmd bringing out new 
products every day. So long as competition is allowed to develop and gain greater 
traction, this investment is sure to continue. 

63-550 - 00 - 4 
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The opposite is also true. It should come as no surprise to the Members of the 
Committee that legislative activity to alter the Act , especially to roll back pro-com- 
petitive rules, will freeze this investment. As everyone knows, investors abhor un- 
certainty. Thus, there is a real downside to legislative activity so soon after new 
rules have been put in place. 

F. SPECIFIC PROBLEMS WITH H.R. 1685/1686 

There are at least four megor problems with the broadband deployment approach 
proposed in the Goodlatte-Boucher bills. 

First, the bills appear to require all local exchange carriers, incumbent carriers 
and competitive carriers, to develop plans to provide broadband services on an un- 
regulatea basis. The bills thus improperly treat all local carriers the same whether 
they have market power or not. This is in direct contrast to the 1996 Act, which 
only requires the incumbent local exchange companies to unbundle their networks 
because of their monopoly, bottleneck control over necessary facilities. The Good- 
latte-Boucher bills would thus underregulate the incumbent provider, exempting 
them from the market-opening requirements of the 1996 Act, and overregulate the 
competitive carriers. 

Second, the incumbent provider would not be subject to the unbundling require- 
ments of section 251(c)(3) and resale requirements of section 251(cX4) if it provides 
or promises to provide conditioned loops. As mentioned above, the ALTS companies 
are primarily facilities-based providers that depend upon the full range of 
unbundled network elements. In 1996, the FCC identified seven network elements 
that must be unbundled, and it may expand this list in the current proceeding un- 
dertaken to consider the remand from the recent Supreme Court decision. To ex- 
empt the ILECs from providing all the network elements on an unbundled basis 
based upon their provision of only one of these elements (loops) would deprive com- 
petitive, facilities-based companies of several of the necessary elements they need 
to compete. Furthermore, no exemptions should ever be granted today to the ILECs 
based upon their promises to provide anything in the future. We have enough expe- 
rience of ILEC promises to know that these promises are often unfulfilled. 

Third, these bills undermine the theory of the 1996 Act by immediately allowing 
the RBCDCs to provide long distance data services. ALTS does not have major inter- 
exchange carriers as its members. So, we are not attempting to keep the RBOCs 
out of the long distance market to protect our long distance market share. Our sup- 
port for section 271 stems from that fact that it is the only provision of the Act that 
gives the RBOCs an incentive to open their markets. It is common knowledge that 
today the telecommunications networks carry more data traffic than voice traffic 
and that the differential is expanding daily. Allowing them to provide long distance 
data services is thus no "inciaental" exception. It goes to the very core of how tele- 
communications services are provided today. Allow them this "exception", and I can 
assure you the RBOCs will have almost no incentive to open their markets. 

The final problem with these two bills is their effort to amend the antitrust laws. 
The telecommunications industry is already subject to the federal antitrust laws. 
These laws are well known and have proven effective. The new provisions proposed 
in these bills that apply to ILECs would weaken these already existing require- 
ments. 

These four problems—in coi\junction with the need to enforce the existing Act and 
promote certainty—lead ALTS to oppose these bills. 

F. CONCLUSION 

This Committee played a lead role in developing the Telecommunications Act of 
1996. The Act established the correct, pro-competitive, approach to deploying ad- 
vanced broadband technologies. After much delay brought about by the reluctance 
of the ILECs to comply with the 1996 Act, it is producing significant benefits. We 
are on the verge of the true information superhighway reaching all homes and busi- 
nesses. All it takes is strict adherence to the 1996 Act. We can then rely on competi- 
tion to drive investment and innovation. If, however, you decide to undo the Act, 
there will be a significant cost: capital will dry up and broadband deployment will 
in fact slow. Don't let this happen. 

Finally, to the extent the (Jommittee wishes to take action to advance deployment 
of broadband services, we recommend the following actions: 

1. Give the FCC the resources to enforce its rules; the ILECs should no longer 
be allowed to ignore them by trying to run out the clock; 

2. Expand the FCC's legal authority to impose penalties on the ILECs for fail- 
ing to open up their local networks; 
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3. Urge the FCC to complete its universal service proceeding; without subsidies 
that are explicit and available to competitors, it will be virtually impossible 
to bring competition to rural areas. 

Thank you. 

Mr. HYDE. Mr. Jacobs. 

STATEMENT OF TOD JACOBS, SENIOR TELECOMMUNICATIONS 
ANALYST, SANFORD C. BERNSTEIN & CO., INC., NEW YORK, NY 

Mr. JACOBS. Thank you. Mr. Chairman, Mr. Conyers, members 
of the committee, let me first give you two words on Sanford Bern- 
stein, the company I work for. First off, we are almost unique on 
Wall Street in that we don't do investment banking. So my opin- 
ions are my own. I only have one set of clients, that is, global 
money managers. And I only have one mandate, that is, to try to 
give them good advice. 

Now, relative to the debate taking place today, I think one of the 
problems when you get involved with debates like this is that you 
tend to get lost in the details and lose sight of the big picture. 

What is the big picture? In my opinion, there are basically three 
related questions. One is what is the path to telecom competition 
in the local exchange? Two, what is the path to broadband competi- 
tion? And three, how are those two issues related? 

Now, relative to the goals, I think the Telecom Act is relatively 
clear. If you had a 9-year-old read the act, once he woke up from 
it, he would basically argue that there are two pieces in the act 
that are important. One is that the RBOCs are required to accom- 
modate local competition, and two is that if they do so, they get 
into long distance as a reward. 

How are we faring so far? If you look at the exhibit in my written 
testimony, what you will see is that on average the RBOCs, 3 years 
after the passage of the Telecom Act, have lost approximately 4V2 
to 6V2 points of market share. Now, if you cut in a little bit more 
finely, what you find is that in residential they have lost only about 
1 percent. So really all the action is taking place with respect to 
business customers. And it is simple to understand why. A busi- 
ness access line is about five times more profitable than a residen- 
tial access line. They are also much more geographically clustered. 
It is almost impossible to economically, efficiently, go after the resi- 
dential marketplace with facilities. 

So what most of the carriers had hoped for was a viable resale 
option. Now, in 1996 the FCC attempted to push a strategy called 
UNE-P. UNE-P was effectively a very highly discounted form of 
resale. But the reality was that the RBOCs found UNE-P some- 
thing that they couldn't accept. So they went to court led by Mr. 
Barr on this panel, and they were quite successful in overturning 
legally the mandate that the RBOCs offer UNE-P to their competi- 
tors. As a result, there was no effective other way to get into the 
local markets, especially for residential, other than facilities. Plain 
old resale, which is what we still have in front of us in most States, 
simply is not economically viable. That is why all of the long dis- 
tance carriers pulled out of the residential markets. 

Now with respect to all of that, there was only really one com- 
pany who ultimately still had to make a decision to figure out how 
to get into residential. That is AT&T. The sad fact for AT&T is that 
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the compamy has a $23 billion portfolio of consumer long distance 
revenues. They are 60 percent market-share holders in the con- 
sumer long distance market. And the ultimate knowledge that 
AT&T had, was that eventually the RBOCs would get into the 
business and that since RBOCs will easily be able to bundle long 
distance service in with local service, and AT&T had no ability to 
bundle in local with long distance, that meamt that AT&T was 
eventually going to get crushed by the RBOCs when the RBOCs 
entered those markets. 

That sad fact is that's what drove AT&T to acquire TCI. Now, 
make no mistake about it, the concept of AT&T acquiring TCI is 
not that AT&T likes the cable business. To the contrary, this was 
a very expensive, highly dilutive, very complicated transaction for 
AT&T. Their stock got crushed for a number of months afterwards. 
The sad fact is, again, that AT&T for defensive reasons has moved 
into the cable business. 

Now step two is AT&T is a national company. TCI is only re- 
gional with about 18 million homes passed. So AT&T couldn't stop 
with TCI if it was going to build out a national footprint to enter 
the local telephone markets. And thus AT&T pursued a number of 
resale deals with other cable companies. 

Its inability to pursue those deals effectively was what drove the 
company ultimately to try to merge with Media One, which is 
pending currently. Media One happ>ens to be a small company; but 
it is the key in many ways to AT&Ts consolidation of a near-na- 
tionwide footprint. That is why the company was willing to overpay 
for Media One, in our opinion. 

So point one in all of this is that in reeJity if what you are after 
is local telecom competition, there is only one company that will 
conceivably bring it to you because there is only one company 
incented properly to do so and that is AT&T with the cable tele- 
phone strategy. 

Now, what does all of that have to do with broadband and open 
cable? The answer is everything. Because when you buy a cable 
company if you are AT&T, if you spend $3,300 to $3,400 per sub- 
scriber, then you pay $150 or $200 per home passed to upgrade to 
two-way; and then you pay $500 on average per home over the next 
few years to add telecom electronics to add an actual customer, 
there is no way you are going to get a return on capital just by get- 
ting hold of telephone and basic cable revenues. There is no way 
to do it. The only way you are going to get a return on capital and 
therefore the only reason you are going to go forward with the 
strategy and invest is if you are able to turn the platform into a 
broadband platform for multiple services including high-speed data. 
And that is exactly what AT&T is attempting to do. 

Parenthetically, there are analysts on Wall Street currently who 
believe that AT&T will not be able to drive an adequate return 
even with high-speed data and everything that they are involved 
in. 

So I think that the reality here that you are facing is a policy 
question, not a narrow legal argument. If you want to attain to 
local telecom competition, the only company that is going to do it 
for you because they are the only one incented—is AT&T. The only 
way they are going to be properly incented, because the only way 
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they will drive a return on capital is if they are incented properly 
in the broadband space as well. 

As investors and as an advisor to investors, the first thing that 
any investor would do is to attempt to deny capital to AT&T in its 
strategy if we behoved that there was uncertainty as to its abihty 
to get a return on that capital. 

The open cable issue, from my stand point, is a policy issue 
which creates more uncertainty around this bmld-out; and, there- 
fore, I would be the first one to take away my buy recommendation 
on AT&T if I beUeved that the actual economic outcome is going 
to be an uncertain one. 

Now, there are some concerns that other companies have. From 
AOL's perspective, will they get crushed if they get denied access 
on demand to the broadband platform on cable? So point one there, 
I think AOL has about 16 million customers at last count; cable 
has 800,000, so AOL doesn't seem to be in imminent danger of 
being wiped out. 

Two, the company has successfully negotiated resale deals for 
broadband ADSL deplo5mient with two RBOCs, and I think more 
deals are pending. So wherever the RBOCs are able to go, AOL will 
be able to go. And, three. Wall Street analysts, like myself, are all 
pushing companies like AT&T to negotiate with AOL because that 
is the smartest thing that they can do for a number of reasons. 

Now, fi:om the RBOC perspective, there is another issue. DSL 
has been around for a long time. The RBOCs didn't ever begin real- 
ly pushing it aggressively until now. Why is that? Because cable is 
building out now. The other issue, since the RBOCs only reach 40 
to 50 percent of their homes with DSL for a number of reasons is 
that they are going to have to spend somewhere—order of mag- 
nitude—near $10 billion or more to get ubiquity. Why would they 
want to deploy capital to do that? Simple. Because cable is doing 
the same thing. 

So in my opinion, just to finish up, the real issue here is: where 
do you want the competition and do you want it? Cable will build 
out because they are incented to build out. If they lose the incen- 
tive, they won't build out. If they don't build out, the RBOCs won't 
build out. So essentially, I think what you are faced with is a policy 
choice between robust competition and two pipes into the home 
plus all the other pipes being developed or effectively no pipes. 

Thank you very much. 
Mr. HYDE. Thank you, Mr. Jacobs. 
[The prepared statement of Mr. Jacobs follows:] 

PREPARED STATEMENT OF TOD JACOBS, SENIOR TELECOMMUNICATIONS ANALYST, 
SANFORD C. BERNSTEIN & CO., INC., NEW YORK, NY 

Mr. Chairman . . . Members of the Committee. Thank you for inviting me here 
today to address the "Internet Freedom Act" and "Internet Growth and Develop- 
ment Act of 1999." My name is Tod Jacobs, and I'm senior telecommunications ana- 
lyst at Sanford C. Bernstein & Company. Bernstein is an investment management 
and research firm; one part of the firm manages about $90 billion in equity and 
fixed income funds. The other side, where I work, advises money managers globally 
on a number of key industries. My job is to forecast the growth and earnings and 
stock performance of the telecom industry as well as its largest companies, including 
the Baby Bells (RBOCs, or regional Bell holding companies), the large long distance 
carriers and several wireless carriers. Our firm is somewhat unique among broker- 
age firms in that we do not engage in investment banking; that is, we don't work 
for any of the companies we cover as analysts. We therefore avoid conflicts of inter- 
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eut, and have the ability to speak our minds without fear of repercussion. My only 
clients are the analysts and portfolio managers charged with investing in telecom 
stocks. I am neither a lawyer nor regulatory expert nor engineer, but rather deal 
with all issues relevant to telecom investing. My only mandate is to be right. And 
for the record, I'm currently favoring long distance companies such as WorldCom, 
Sprint and AT&T, and have neutral ratings on the RBOCs. And indeed, I was quite 
bullish on the RBOCs from early 1997 through June of 1998. when AT&T an- 
nounced its acquisition of TCI—a transaction that brought with it for the first time 
the specter of facilities-based local residential competition to the RBOCs. Also for 
the record, my colleague Tom Wolzien, who covers video media smd online, currently 
has buy ratings on AOL and MediaOne, and neutral ratings on Time Warner and 
Cox 

The biUs before you have, in my opinion, been defined throu^ three primary 
goals: 

First, to unfetter the RBOCs relative to certain obligations they bear to provide 
discounted resale and unbundled access to their networks to competitors. Second, 
to fetter the cable companies with obligations that are quite similar to those that 
would be at the same time Ufted fttim the shoulders of the RBOCs. Third, to loosen 
certain business-Une restrictions shotildered by the RBOCs in relation to the trans- 
port of data services across LATA boimdaries. 

It's my intention to focus on the issue of open access to cable high-speed transport 
services, and then to touch on the issue of allowing the RBOCs into inter-LATA data 
services prior to letting them into inter-LATA, or long-distance, voice. 



Exhibit 1. TEesoid and Unbundled LiriesXost Summary (000)                    1 

Bell South 3Q98 4Q98 1Q99 
Kesoid 
Unbundled 
Total 
Mamo: Total Lines 
Mamo: Implied Share Loss 

Bell Atlantic 

443 
29 

527 
41 

588 
59 

472 
23,595 

2.0% 

3Q98 

568 
23,751 

2.4% 

4Q98 

647 
24,089 

2.7% 

1Q99 
Kesoid 
Unbundled 
Total 
M»mo: Total Lines 
Mwno: Implied Share Loss 

Ameritech 

4B7 
55 

619 
69 85 

S42 
41.275 

1.3% 

3Q98 

688 
41,631 

1.7% 

4Q98 

810 
42,133 

1.9% 

1Q99 
Resold (est.} 
Unbundled (est.) 
Total 
Mamo: Total Lines 
Memo: Implied Share Loss 

SBC 

390 
100 

395 
105 

400 
110 

490 
20.925 

2.3% 

3Q98 

500 
20.968 

2.4% 

4Q98 

510 
21,146 

2.4% 

1Q99 
Kesoid 
Unbundled 
Total 
Mamo: Total Lines 
Memo: Implied Share Loss 

US WEST 

748 
47 

803 
57 

896 
79 

795 
38,378 

2.1% 

3Q98 

860 
38,686 

2.2% 

4Q98 

975 
37,782 

2.6% 

1Q99 
Kesoid 
Unbundled 
Total 
Uemo: Total Lines 
Memo: Implied Share Loss 

Total RBOCs 

205 
5 

382 
9 

444 
12 

210 
16.408 

1.3% 

3Q98 

391 
16,601 

2.4% 

4Q98 

45B 
16.771 

2.7% 

1Q99 
Resold 
Unbundled 
Total 
Memo: Total Lines 
Memo: Implied Total Share Loss 
Memo: Estimated Business Share Loss 
Memo: Estimated Residential Share Loss 

2.273 
236 

2.725 
281 

3,053 
345 

2,bUU 
140,582 

1.8% 
3.3% 
1.1% 

3,00/ 
141,637 

2.1% 
3.9% 
1.2% 

3.398 
141.921 

2.4% 
4.5% 
1.3% 
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In many ways the problem with discassiDg these Usues is that it's easy to lose 
sight of the big picture. We get lost m endleas legal and technical discussions about 
the propriety of one set of rules versus another: and special interests tend to create 
one-sided distortions of the underlying reality. In my opinion, all these issues 
revolve around one basic question: what is the path coward competition—both with 
respect to telecom services and broadband services? And why and how are the two 
related? 

Fortunately, we have something of a blueprint of the competitive goal—a fiizzy 
and at times contradictory one—but a blueprint nonetheless: namely, the Telecom 
Act of 1996. Despite endless wrangling around its details and implementation, if you 
had your 9-year old read it, once he woke up he'd tell you that there's a simple goal: 
the RBOCs need to open up the local exchange to competition. And in return, they'll 
be let into long distance. The truth is that any of us could this afternoon go and 
start a long-distance business 6om scratch in our garage that could easily serve res- 
idential and small business customers. It's local that's hard. And that's why the Act 
of 1996 was about opening local markets. And it appears that Congress believed 
that the RBOCs would not be properly incented to open up local if they first re- 
ceived approval to offer long distance. 

Where are we in pursuing that goal? Not very far—it seems. In Exhibit 1, we 
present the RBOC lines lost to resale and unbuncUing as of the most recent quarter. 
Three years and one month after passage of the act, the highest market share losers 
80 far are BellSouth and US West, with about 2.7'i- each lost to resale emd 
unbundling, followed by SBC with 2.6%, Ameritech with 2.4*^ and Bell Atlantic with 
1.9%. Not very impressive. What's more, if you cut more finely, you'll find that busi- 
ness line losses are in the 3-49f- range, but that residential share loss is holding 
at about 1%. And whUe these numbers don't include loss to carriers serving cus- 
tomers on their own facilities, since the RBOCs can't or won't break out the data, 
we strongly believe that at best you're talking about an incremental 2—4 points of 
share loss. And at least 95% of that relates to business customers, again leaving 
residential to about 1%. 

Why? First, because while business Unes represent only about 35% of total access 
lines, they nonetheless drive about three quarters of RBOC profit due to the indus- 
try's strange and artificial pricing structure. Residential lines are nearly profitless, 
and are geographically dispersed, while subsidy-laden business lines are extremely 
rich, and are geographically clustered in small areas. So no one approaching the in- 
dustry fresh as a competitor would ever try to attack the residential market, espe- 
cially if it required the deployment of expensive facilities. Second, as well see, with 
the exception of AT&T, no single long distance company has sufficient consumer ex- 
posure, and therefore sufficient fear, to make the expensive investments necessary 
to enter residential on a large scale. 

Now, the reality is that the initial market-opening strategy pushed by the FCC 
in 1996 and 1997—a highly discounted form of resale known as rebundling, or the 
unbundled network element platform (UNE-P)—would have drawn all of the LD 
companies into residential since it offered about a 35% average discount, which most 
could have at least broken even on. That's worth doing if the bundling in of a local 
service product serves to hang onto profitable long distance customers longer. But 
the RBOCs believed that even long distance entry wasn't worth the price of UNE- 
P. So they decided not to pursue it—and indeed had it overturned by the Eighth 
Circuit in mid-1997. And even though it would cost them long-distance entry, the 
RBOCs were content to grow earnings in double digits based upon the strength of 
the local markets. At the same time, numerous strategies were employed to skirt 
the 271 entry process: the Qwest joint-marketing deads with tjS West and 
Ameritech, and tne famous "Bill of Attainder" arguments put forth in two circuits 
that attempted to have the inter-LATA restrictions declared unconstitutional. 

For their parts, bereft of UNE-P, each of the m^or long-distance companies at- 
tempted to offer plain vanilla resale of local residential service—at about a third the 
effective discount of UNE-P—but quickly found that you couldn't lose a bit on the 
margin and make it up in the volume. So they stopped trying, and the industry en- 
tered a two-year truce, particularly with respect to residentiah 

The one with the problem, though, was AT&T. That is, the company knew well 
that eventually the RBOCs would enter long distance. When they did, they would 
easily add a long distance component to the existing local service. And AT&T, with 
its $23 billion consumer lon^ distance business—unable to offer a bundle that in- 
cluded local service—would simply get crushed. That simple and sad reality led the 
company to purchase TCI—a strategy that caused the company to invest $40 billion 
and to dilute its earnings severely—in the process crushing the stock for several 
months—all in pursuit of a path into the home for local service. 
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Make no mistake about it. AT&T didn't buy TCI because it liked the cable busi- 
ness. It bought TCI for defensive reasons, for fear of getting crushed in consumer 
long distance by the RBOCs if it couldn't offer a bundle that included local service. 
Second, because AT&T is a national company and TCI is regional, AT&T couldn't 
stop with TCI. Thus, the company went about pursuing joint ventxires with other 
cable companies in order to get access to enougn homes to make a difference. But 
those deals were hard to come by, with only Time Warner coming close among large 
cable companies. And that's despite AT&'Ts willingness to pay upiront fees for ac- 
cess, and to foot nearly all of the capital expenditures—about $500 per subscribing 
home on average over the next 5 years, or somewhere between $9 billion and $12 
billion, not including the cost of upgrading TCI's lines to support two-way digital 
services (another $2-3 billion) to roll out on a nationwide basis. 

Moreover, it was the difficulty in clinching cable resale deals that forced the com- 
pany to 'again dilute its earnings, this time spending $60 billion, to acquire 
MediaOne, which despite its relatively small footprint, nonetheless holds the key to 
cementing the national footprint, since it will ultimately lead to resale deals with 
Comcast and a finalization of the Time Warner deal. "Taken in sum, the creation 
of this strategy is plainly amd simply the first fruit of the Act of 1996—^the only 
large-scale strategy being pursued by any telecom company that will bring residen- 
tial competition to the local exchange. 

What has this to do with open access to broadband cable? Everything. Because 
when you spend an average of $3,300-3,400 a subscriber to acquire cable companies, 
then add $150 a home passed to enable two-way services, then spend $500 a sub- 
scriber for those that take local telephone service, you've got to get a return on your 
capital. And the combination of basic cable and local telephone won't come close to 
driving that return. Only the inclusion of incremental growth services like high- 
speed data give you a prayer. And according to several leading analysts, even that 
won't be enough. So the fate of broadband services is critical. And to the extent that 
AT&Ts ability to drive an adequate return on broadband services is threatened by 
the unknown economics that regulators and legislators could mandate in open cable 
access, Wall Street will deny AT&T and all other cable companies the capital to 
btiild the broadband pipe. I would be the first to downgrade my buy recommenda- 
tion on AT&T through the creation of that uncertainty. 

How do we respond to the concerns of the m^or players? 
Argument: AOL could be denied access at will to the cable plant. 

Let's note a few facts: 
• The company currently has 16 million online customers versus under 800,000 

at the cable companies in total; so clearly it will be some time before the com- 
pany is marginalized by the activities of cable 

• AOL has already struck resale deals for broadband xDSL access on a commer- 
cial basis, including volume discounts, with Bell Atlantic and SBC. We believe 
that more RBOC deals are in the works. So the company wiU have broadband 
access to tens of millions of homes over the next 12 months. That's not to 
mention commercial deals struck with sateUite. 

• AOL's service is a proprietary one. Customers of other Internet Service Pro- 
viders (ISPs) are denied access to AOL's content; in addition the company ap- 
pears to be opposed to any attempt to regulate the internet—except as re- 
gards open access to cable plant. So there is an issue of consistency. 

• We believe that AOL can and should pursue commercial deals with cable, and 
that such deals could be extremely beneficial to both sides. 

• Finally, any one of the ISPs, including AOL, could elect to invest capital and 
gain local franchise approval to overbuild the existing cable plants, just as 
Ameritech has done in parts of Chicago and Detroit and a number of munici- 
palities have done elsewhere in the country. 

Argument: the RBOCs are being treated unfairly since they have to unbundle and 
resell their plant while cable is not yet subject to similar obligations. 

There is an inequity in the regulation of the two industries. But we would argue 
that the long-term solution to the problem is the eventual deregulation of the 
RBOCs in the high-speed data area, not regulation of the fledgling cable high-speed 
industry. 

Several other key points: 
(1) DSL Deployment Depends on Cable Modem Deployment: It is precisely the 

AT&T national cable-telephony strategy, along with the general aggressive 
investment posture of the other cable companies with respect to high-speed 
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data deployment that has driven the RBOCs to begin to aggressively deploy 
xDSL. Indeed that technology has been around for several years and the 
RBOCs have been very slow to deploy it until recently, especially since it 
represents the threat of cannibalization of the RBOCs $5 billion private line 
business, which offers similar speed services for a fraction of the price. 

(2) RBOC Push Toward Ubiquity Depends on Cable Modem Deployment: Only 
40-60% of RBOC access lines are currently addressable with xDSL given 
line lengths and the presence of certain splicing and multiplexing tech- 
nologies on many access Unes that preclude xDSL deployment. To address 
this problem, the RBOCs will have to spend $8-12 billion over the next sev- 
eral years to push fiber further down into the neighborhood to enable ubiq- 
uitous xDSL deployment. Such investments are only now being announced, 
and are clearly driven by the desire not to lose the market to cable modems. 
In the absence of a cable modem threat, these incremental investments are 
unlikely to be made, certainly not on the accelerated basis now being con- 
templated. Moreover, more aggressive RBOC spending will be met with fur- 
ther cable investment. Few things will prove better for the consumer than 
a battle to bring broadband to the home. 

(3) AT&T & Cable Open to Negotiations: AT&T and other cable companies have 
made clear that they are open to commercial relationships with ISPs such 
as AOL. Indeed the/d be crazy not to strike deals, and Wall Street is push- 
ing them to do so quickly, if only to end the reign of that killer of stocks 
called "regulatory risk"—but more so because it's good business to have as 
many people selling your services as possible if the terms are reasonable. 
A vibrant commercial resale market would obviate the need for regulated 
unbundling. 

(4) Why Regulate a Fledgling Industry Now When You Can Do it Later? The 
real fear is that cable behaves with respect to broadband services the way 
it did in programming (where anti-competitive behavior led to regulation in 
the early 1990s). The FCC policy has been to say: "We'll leave you alone for 
now . . . but we're watching." This shot across the bow has, in our view, 
been noted by cable managements. We recognize, however, the need of the 
FCC to be assured that the technical systems being established today will 
not practically preclude regulation to counter any actual anti-competitive 
abuses should they occur years from now. It is in the province of the FCC 
to be certain that the design of the billions of dollars of hardware and sys- 
tems being installed by cable now allow for the consideration of regulation 
of high speed data at the system level in the future if anti-competitive 
abuses occur. I know my colleague Tom Wolzien will be discussing this issue 
in his comments at the FCC on July 8th. 

At the end of the day, the question comes down to one of a pohcy choice. In our 
opinion, the first goal of the Telecom Act is local—and especially residential local— 
competition. Without an ability to buttress with incremental broadband services the 
huge expenditures required (mostly of AT&T) to roll out competitive local telephone 
service, local telecom competition won't ever come. In turn, the presence of a vibrant 
cable investment posture in broadband services depends upon the perceived ability 
to generate returns on capital. To the extent that those returns could be curtailed 
by regulation, cable won't build. To the extent that the cable build is slowed or 
stopped, the RBOCs will slow their finally-accelerating broadband deployment— 
that s the rational thing to do. No one wants to deploy capital for the sake of being 
popular, especially when it dilutes earnings or risks cannibalization of other serv- 
ices. So in many ways, the choice is between two mcyor broadband buildouts in com- 
petition (in addition to several niche competing access technologies like MMDS, 
LMDS and DBS and standard wireless) or no m^or broadband buildout. And with 
it, no local telephone competition. 

Finally, on trie subject of RBOC inter-LATA relief with respect to data services: 
Again, the question is one of policy goals. For the past 2'/2 years the RBOCs were 
mostly content to sit out long distance entry as long as local wasn't threatened. All 
that changed with the new AT&T cable-telephony strategy, which holds the possibil- 
ity that AT&T could reach the consumer with a bundled offering (local, long dis- 
tance, data and video) before the RBOC does. Now, numerous RBOCs have decided 
that UNE-P might be worth the price of admission to long distance after all. 

What's the risk of allowing for an easing of the restriction on data? It depends 
on what you think is driving the RBOCs toward market opening. In our opinion, 
over the next 5 years, 60% of the growth in telecom services revenue will be driven 
by local and long distance data and Internet products. Local and long distance voice 
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products, on the other hand, will drive only about 15% of growth, despite making 
up two-thirds of the total telecom pie (Exhibit 2). 

Exhibit 2   Domestic Telccommunicaiiohs ServicesTRevchucs (S, mil)                                 1 
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More to the point, focusing on inter-LATA services only (including long-distance 
voice, long-distance data and internet services—which RBOCs are precluded from 
offering), about 85% of all inter-LATA growth over the next five years is expected 
to come from data and internet products. Only 15% is expected to come from long- 
distance voice (Exhibit 3). Thus it should be rather clear that data is the key to 
inter-LATA growth in the future. 

1  Exhibit 3. Focus on InterLATA Portion of Industry Revenue ( s, mil.)' 
•--         - 
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So the question is rather simple: if the RBOCs are allowed into inter-LATA data, 
thus gaining access to 85% of all inter-LATA growth even without access to tradi- 
tional long distance voice—are they likely to be proactive in opening up the $90 bil- 
lion local market in order to gain access to the other 15% of the growth? The answer 
to this question should help you determine the proper course of action toward 
achieving your policy goals. 

Mr. HYDE. Mr. Kimmelman. 

STATEMENT OF GENE KIMMELMAN, CODIRECTOR, 
WASHINGTON OFFICE, CONSUMERS UNION, WASHINGTON, DC 

Mr. KIMMELMAN. Thank you, Mr. Chairman. On behalf of Con- 
sumers Union, I want to thank you, Mr. Conyers, members of the 
committee for inviting us. I want to particularly thank you for set- 
ting up a panel this way. I know it is unwieldy for the members 
to have this large a panel, but it truly is a democratizing process 
to have all the points of view present. So I commend you for struc- 
turing the hearing this way. 

I want to take the opportunity—it doesn't happen very often—to 
indicate that I agree with virtually everjrthing Mr. Barr said. We 
haven't often been on the same side of issues. And I find it a 
unique opportunity to hear Mr. Jacobs' "buy" and "sell" advice at 
a Judiciary Committee hearing. It certainly is not the norm. 

And I concur in what Mr. Jacobs described as what appears to 
be what happened with AT&T. But I must indicate to you from a 
consumer perspective there really is something wrong, something 
fundamentally wrong when, in order for a cable company, whether 
it is owned by AT&T or anyone else, to move into new markets, to 
say it must price gouge cable customers or overcharge for high- 
speed Internet access. 
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And there is something equally wrong if a local phone company 
in order to expand into new markets has to say, oops, we can't 
stand by those obligations in a law passed 3 years ago to open up 
our networks to local telephone competition which is, I believe, 
what that whole law was designed to accomplish. 

We have heard this morning a lot of very, very eloquent yammer- 
ing about competition and billions of dollars in capital. But there 
is something really, really wrong when six of the eight large tele- 
phone companies are allowed by our antitrust officials to consoli- 
date into two companies, together serving about two-thirds of all 
consumers and through acquisitions cable companies united into 
one company serving almost 60 percent of all cable customers. 

And there is something even more wrong when, on the dollar 
side for the consumers, you see $3 or $4 billion of excess charges 
a year by cable companies above competitive pricing and you see 
$5 billion in new charges on people's monthly telephone bills since 
the Telecom Act was passed. So we believe it is time to revisit this 
law for consumers to seek modifications in the law, to stop these 
inappropriate rate hikes, and to correct what is going wrong. 

I would suggest one very simple principle, consvuner principle, 
for you as to consider in reviewing this legislation. We believe we 
need comparable public obligations for the transmission of the most 
important telecommunications, cable television and Internet serv- 
ices until vibrant competition develops throughout the market, not 
just for high-end customers but throughout the market for all con- 
sumers. 

So we look very favorably on the portions of the Goodlatte-Bou- 
cher legislation that would subject the cable wire to comparable ob- 
ligations to the telephone wire, and we believe that there is more 
that can be done to ensure fair pricing of cable services and high- 
speed Internet access. 

On the other hand, we do have considerable concerns about the 
provisions in the legislation that we fear could enable local phone 
companies to circumvent many of the obligations in the 1996 act 
related to opening up their markets to local competition. I think 
Mr. Salsbury stated it quite succinctly and with the appropriate 
analysis. 

So we look forward to working with the committee, with the 
sponsors of the legislation to improve this legislation to make sure 
it meets consumers' needs. And most importantly, we urge this 
committee to act to begin addressing the problems with the 1996 
act. Please don't wait. With prices going up and up and up and con- 
solidation gobbling up virtually every potential competitor in sight 
around these industries, we cannot afford to wait longer to address 
consumers' needs. Thank you. 

Mr. HYDE. Thank you very much Mr. Kimmelman. 
[The prepared statement of Mr. Kimmelman follows:] 
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PREPARED STATEMENT OF GENE KIMMELMAN, CODIRECTOR, WASHINGTON OFFICE, 
CONSUMERS UNION, WASHINGTON, DC 

I. INTRODUCTION 

Consumers Union' believes it is time for Congress to address the shortcomings 
of the Telecommunications Act of 1996.^ With cable television rates soaring and 
many telephone charges on the rise, the meyority of consumers are not receiving the 
benefits that Congress promised through elimination of traditional ownership and 
price regulation in telecommunications markets. We therefore welcome Representa- 
tives Goodlatte's and Boucher's interest in proposing legislation designed to deal 
with the realities of today's marketplace. 

The Goodlatte and Boucher bills, H.R. 1685 ("Internet Growth and Development 
Act of 1999") and H.R. 1686 ("Internet Freedom Act") include important consumer 
protection provisions that woxild make the emerging world of high-speed Internet 
services more open to consumer choice and competition. However the bills also con- 
tain a number of provisions regarding digital services offered by local telephone 
companies, which we believe require significant modification to ensure that they do 
not open the door to anticompetitive or unfair practices. In addition to working with 
the bills' sponsors to address these concerns. Consumers Union will suggest addi- 
tional changes to the Telecommunications Act which we believe are necessary to en- 
sure fair pricing for cable and telephone services while we wait to see if these mar- 
kets become more competitive. 

n. RISING PRICES IN TODAY'S MARKET 

Contrary to the goals of the Telecommunications Act, consumers face rising prices 
and extremely limited competitive choice for numerous television and telephone 
services. Since passage of the Act in February 1996, cable TV rates have risen about 
23 percent, more than three times the rate of inflation during that period.^ Despite 
significant growth in the satellite industry, the high price of purchasing a satellite 
dish, expensive installation charges and the inability to provide local broadcast sig- 
nals have enabled cable to avoid price competition from satellite providers. On the 
other hand, the few consumers who have a choice of cable service from two provid- 
ers (head-to-head competition from two cable compemies or one cable and one tele- 
phone company) receive approximately the same programming, new services and in- 
frastructure upgrades for about 14 percent less than cable monopolies charge."* If 
cable monopoUes were limited to charging these competitive prices throughout the 
country, consumers would save about a $4 billion a year. 

The picture for some telephone rates is starting to look almost as bad as for cable. 
Federal Communications Commission (FCC) pricing policies have resulted in new 
"Une-item" charges on phone bills that will cost consumers almost $5 bilhon a year 
starting in July (See Attachment A). New universal service fees, subscriber line 
charges, federal access fees, and number portability charges are requiring the aver- 
age single-line customer to pay $3.01 per month more, and consumers with two lines 
$7.39 per month more for phone service, before they place a call. These figures do 
not include new monthly minimum charges assessed by long distance companies 
like AT&T and MCI, which require consumers to pay $3.00 to $5.00 a month even 
if they make no calls, or less than $3.00/$5.00 worth of calls. While large-volume 
long distance users are finding competitive options and declining per-minute prices. 

' Consumers Union is a nonprofit membership organization chartered in 1936 under the laws 
of the State of New York to provide consumers with information, education and counsel about 
good, services, health, and personal finance; and to initiate and cooperate with individual and 
group efTorts to maintain and enhance the qufility of life for consumers. Consumers Union's in- 
come is solely derived from the sale of Consumer Reports, its other pubHcations and from non- 
commercial contributions, grant* and fees. In addition to reports on Consumers Union's own 
product testing. Consumer Reports with approximately 4.5 million paid circulation, regularly, 
carries articles on health, product safety, marketplace economics and legislative, judicial and 
regulatory actions which affect consumer welfare. Consumers Union's publications carry no ad- 
vertising and receive no commercial support. 

•'Public Law 104-104, 110 Stat 56 (1996) 
^Source: Bureau of Labor Statistics Cable Consumer Price Index and Consumer Price Index— 

All Urban Consumers 
* In the Matter of Implementation of Section 3 of the Cable Television Consumer Protection 

and Competition Act of 1992, REPORT ON CABLE INDISTRY PRICES. MM Dkt. No. 92-266, 
May 7, 1999, at 3 



106 

consumers who make less than 30 minutes of interstate long distance calls per 
month have seen their rates double since passage of the Act.^ 

in. MARKET CONCENTRATION 

Failure of our antitrust authorities to take an aggressive stance against tele- 
communications and cable mergers has contributed to a bleak picture for the devel- 
opment of local telephone, cable and increased long distance competition. The Jus- 
tice Department's Antitrust Division is in the process of allowing six of the eight 
big local telephone companies (GTE and the Bell Companies) to merge into two 
fiant super-regional monopolies. After gobbling up Pacific Telesis and Ameritech, 

BC will control about one-third of all telephone lines into consumers' homes. Simi- 
larly, veith the acquisition of NYNEX and GTE, Bell Atlantic will control another 
third of the country's local phone lines. These were the companies that, during con- 
sideration of the Telecommunications Act, claimed they would be "seven new com- 
petitors" in long distance and other markets. 

In response to this massive local telephone consolidation, AT&T has purchased 
substantial ownership stakes in cable television companies that serve about 60 per- 
cent of all households in the country. Through its merger with Telecommunications 
Inc. and proposed purchase of MediaOne, A'T&T will dominate not only the msgority 
of cable wires, but also the major high-speed Internet access providers (@Home and 
Roadrunner) and control more than 60 cable television channels.^ Despite AT&Ts 
stated goal of expanding its cable business into the local telephony market, the fact 
that the underljring cable monopoly is not subject to any limits on pricing (unlike 
the local telephone monopoly) and is not subject to common carriage/nondiscrimina- 
tion requirements (unlike the local telephone monopoly), makes this consolidation 
particularly troubling for consiuners. 

It is important to note that, while everyone expects the telephone and cable wires 
some day to offer the same set of services in competition with each other, they do 
not compete today! Without enormous infrastructure investments, elimination of 
technical barriers, and experimentation with network management of bundled serv- 
ices, cable and local telephone companies cannot effectively compete against each 
other. And no one else is even close to them, measured either by technical or finan- 
cial standards, to serve as a mass market competitor for the most important tele- 
phone, television and Internet services. We may therefore be experiencing an enor- 
mous consoUdation that, at best, yields a duopoly. What does this mean for consum- 
ers? 

IV. THE DIGITAL DIVIDE 

In a report we released with the Consumer Federation of America in February'', 
we found that at least one-half and as many as three-quarters of all consumer do 
not generate enough revenue opportunity—because of their small local, long dis- 
tance, wireless, cable and Internet consumption—^to be attractive to the companies 
seeking to expand into these markets. This fact is unHkely to change in the foresee- 
able future. 'Therefore all the talk of deregulation designed to spur investment in 
new infrastructure and advanced services may do little or nothing for the needs and 
desires of the vast majority of the consumer market. Our report demonstrates that 
cable, local phone and long distance companies are only likely to compete for the 
top 20% of the consumer market. Market forces are not strong enough to prevent 
a growing world of telecommunications haves and have-nots. 

V. IT IS TIME FOR CONGRESS TO ACT 

If neither antitrust officials nor the FCC are willing to stop the telecommuni- 
cations consolidation juggernaut, it is imperative that Congress step in to establish 
comparable pubUc obligations for the two wires that may some day be in a position 
to compete for the most important telecommxmications, mtemet and television serv- 
ices. We believe the Telecommunications Act should be adjusted to: 

(1) protect against inflated pricing of monopoly telephone and cable services; 

"Industry Analysis Division, Common Carrier Bureau, Federal CommunicationB Commission, 
REFERENCE BOOK OF RATES, PRICES, INDICES AND EXPENDITURES FOR TELE- 
PHONE SERVICE, June 1999 at Table 2.4. 

* In the Matter of Annual Assessment of the Status of Competition in Markets for the Delivery 
of Video Programming, FIFTH ANNUAL REPORT, CS Dkt, No. 98-102, Dec. 23, 1998 at Ap- 
pendixes C and D. 

'Dr. Mark Cooper and Gene Kimmelman, "The Digital Divide Confronts the Telecommuni- 
cations Act of 1996," Consumers Union and Consumer Federation of America, February 1999. 
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(2) ensure that monopoly telephone and cable services do not subsidize other 
services; 

(3) prevent either telephone or cable companies that have market power as a 
result of their transmission facilities from discriminating in any way against 
consumers or independent vendors who must rely on those companies' 
transmission facilities to offer services to the public; and 

(4) ensure that low-volume telecommunications users (including long distance 
customers) are not overcharged for their limited communications needs. 

VI. THE GOODIATTE AND BOUCHER BILLS 

H.R. 1685 and 1686 offer a good starting point to begin addressing inappropriate 
regulatory advantages the cable wire has over the telephone wire. Consumers Union 
supports efforts to ensure that cable TV monopolies cannot use their dominance in 
the transmission of high-speed Internet access to discriminate against particular 
Internet service providers or inflate prices for consimiers. The bills' prohibition on 
anticompetitive or discriminating behavior begins to address this problem. However, 
the legislation should be expanded to prohibit cross-subsidization and discrimina- 
tory practices by local telephone and other broadband access transport providers in 
services essential for making broadband access a viable mass market service (e.g., 
local telephone, video tremsmission). 

The bills' provisions specifically related to broadband and Internet backbone serv- 
ices provided by local telephone companies need significant modification to meet 
consumers' needs. Despite the convergence of telephone, television, and data (includ- 
ing Internet) services through the enormous growth of digital transmission tech- 
niques, the legislation creates an artificial "no regulation" zone for transmission that 
mixes voice, data and video. This regulatory distinction is simply unworkable in a 
digital world. 

In a world where virtually all service providers are attempting to offer consumers 
one-stop-shopping for local phone, wireless, long distance, fax, Internet and tele- 
vision services—mostly mixed together in digitized format—it becomes impossible to 
separate data and voice services for regulatory purposes. 

Consumers Union supports preservation of the portions of the 1996 Telecommuni- 
cations Act that will open local phone markets to competition. We believe that ef- 
forts to enhance deployment of broadband facilities by local phone companies must 
coincide with, and not replace efforts to open the local telephone market to competi- 
tion. We therefore believe the broadband and Internet backbone provisions of the 
legislation should be modified to ensure that efforts to enhance local telephone com- 
petition would not suffer. And where competition does not develop, the legislation 
must also ensure that prices for the local phone service that connects Internet and 
other broadband applications remain reasonable and affordable to all consumers. 

Rather than focus modification of the Telecommunications Act on distinctions be- 
tween services—data, voice, video—that are disappearing, we suggest a different 
basis for revisiting the Act. It is now obvious that modest users of virtually all com- 
munications services—local phone, long distance, cable, Internet—are unlikely to 
benefit from the deregulatory, market opening provisions of the 1996 Act. In the 
foreseeable future, competition will not penetrate these low-volume markets, either 
for individual services or a bundle of these services combined. We therefore suggest 
modifications to the Act that ensure reasonable prices for local telephone, cable and 
long distance services where competition does not exist or is insufficient to keep 
prices down. Such an approach would place greater emphasis on Bell company entry 
into the residential long distance market, with appropriate pubUc oversight, over de- 
regulation of broadband and Internet backbone services. 

Vll. CONCLUSION 

Consumers Union applauds Representatives Goodlatte and Boucher for initiating 
the process of adjusting the 1996 Telecommunications Act to deal with today's mar- 
ket realities. As consumers experience spiraling cable rates, rising monthly tele- 
phone charges, and the restricted choices that result from massive industry merg- 
ers, it is obvious that the Act is not meeting its competitive goals. While the Good- 
latte and Boucher bills require significant modification, they provide EUI important 
starting point for addressing consumer needs in today's market. 
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ATTACHMENT A 

June 9, 1999 
Hon. THOMAS BLILEY, 
United States House of Representatives, 
Washington, DC 

DEAR REPRESENTATIVE BLILEY: On behalf of Consumers Union, the Consumer 
Federation of America, and the Texas Office of Public Utility Counsel, we are writ- 
ing to seek your help in puffing an end to the Federal Communications Commis- 
sion's misguided pricing program that is driving up consumers' monthly telephone 
bills. With more than $1 billion a year in new charges slated to begin on July 1, 
1999, added to almost $4 billion a year that has already been add^ to consumers' 
bills, we believe it is time for Congress to reverse these regressive, unfair rate in- 
creases that result from the FCC's policies. 

Since passage of the 1996 Telecommunications Act, the FCC has embarked on 
policies tnat have added $3 a month to the monthly phone bill of the typical single- 
line residential long distance customer, and more than $7 a month to the monthly 
bill of consumers with two telephone lines. As of July 1, this will amoimt to a total 
increase of almost $5 billion per year on consumers' monthly phone bills, not includ- 
ing new minimum charges of $3-5 every month assessed by long distance companies 
like AT&T and MCI. 

At the time the Commission initiated this pricing program, then Chairman Hundt 
stated that: "I don't think that Congress intended to have us raise residential basic 
dial tone . . . and I think I am reading Congress right on this." We agree with that 
assessment, and therefore cannot understand how the FCC can justify the fact that 
its regulatory actions are having the opposite effect—the very effect the agency 
knows Congress did not intend. 'This is nothing short of regulatory mismanagement 
at the expense of consumers and must be reversed. 

Contrary to Congressional direction to devise a comprehensive pricing system that 
preserves universally affordable, reasonably priced telephone service, the Commis- 
sion has embarked on piecemeal policies that are inappropriately robbing consumers 
of about $5 billion a year. Offsetting long distance rate reductions have not only 
failed to materiEdize for residential customers as a whole, but for the millions of con- 
sumers who make few long distance cedls, these increases in monthly charges con- 
stitute the lion's share of tneir bill. And the FCC is likely to increase these charges 
to expand its universal service program. The Commission's pricing program calls for 
additional increases in monthly line charges for the next few years as well. 

If Congress truly did not want to see monthly phone charges go through the roof, 
particularly for the m^ority of consumers who are relatively low-volume long dis- 
tance users, something must be done to reverse the FCC's wrong-minded pricing 
program. We therefore ask you to take the lead in moving legislation that would 
put an end to this pricing program, and would require the FCC to go back to the 
drawing board smd develop a comprehensive proposal to preserve universal service 
and move prices to cost without adding unfair charges on consumers' monthly bills. 

Sincerely, 
GENE KIMMELMAN, Co-Director, 

Olivia Wein, Fellow for Economic Justice, 
Consumers Union. 

MARK COOPER, Director of Research, 
Consumer Federation of America. 

LAURIE PAPPAS, Deputy Public Counsel, 
Texas Office of Public Utility Counsel. 
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Mr. HYDE. And before we go on to the questions, I would like to 
make a prayerful suggestion that we be mindful of the 5-minute 
limit. We have many members here who want to participate. If you 
spend your 5 minutes making a statement and then at the expira- 
tion ask a long convoluted question, then you have euchred us out 
of 10 minutes at least. And so again I appeal to the judgment of 
each member to remember they have 5 minutes and I try to cut 
you off at the end of 5 minutes, only so we can have maximum par- 
ticipation. 

Mr. Conyers. 
Mr. CONYERS. Thank you, Mr. Chairman. And I wtint to thank 

all the witnesses. I don't think anybody on this committee would 
try to double 5 minutes into 10 minutes, but I am glad you made 
that observation anyway. 

Gentlemen, there are some problems here that maybe we will 
need more than 5 minutes a round; we may need several rounds 
of 5 minutes to get at, because Mr. Vradenburg went to great pains 
to assure me that if it's competition and consumer protection that 
I want, that his approach and this bill's approach is the best. 

I remain skeptical after having listened to all 11, 12. Mr. 
Kimmelman, leaves me almost in a state of mild shock, but that 
we can go into later. But the point here is two-fold. And I am going 
to direct these comments for as much as my 5 minutes will go to 
Mr. Jacobs and Mr. Salsbury and Mr. Boggs. 

Isn't it true that, first of £dl, section 271 is going to be com- 
promised? Isn't it also true that we should give enforcement a 
chance before we start legislating? And how do we have to pass 
this bill to get to the equality and the fairness in the marketplace 
and yet give the consumers a shot, which they are not getting now? 
And there you have it. And let's go at it as quickly as we can. 

Mr. SALSBURY. Let me very quickly respond that from MCI 
WorldCom's perspective, this is not a good deal, trading the clear 
protection of saying that the RBOCs have to open their networks 
before they could enter these markets as opposed to having the op- 
portunity to sue them later on if they do something wrong. That 
is a bad deal for consumers. 

So I agree with what you said, Congressman Conyers. But, I 
would also say that what we are seeing now is we are on the verge 
of having the benefits of section 271 and the Telecom Act being 
achieved. And it would be a particularly inopportune time now, I 
think, to legislate. 

Mr. CONYERS. Mr. Jacobs. 
Mr. JACOBS. Thank you. When you mentioned section 271 being 

compromised, I assume you mean if the RBOCs are allowed to do 
data transport across LATA boundaries. In the written testimony 
I submitted, I put in two exhibits on the very last page. And these 
summarize our opinions about what the growth of the industry is 
going to be over the next 5 years. 

What you will see there is that if you actually look at what is 
driving growth in the telecom industry in general, 60 percent of 
that growth in the next 5 years is going to come out of data and 
Internet products, whereas voice is going to drive very, very little 
growth at all. 
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And when you then look in more detail at what is going on with 
interLATA services, you have got voice services and data services 
and Internet services. If you look there, 85 percent of the growth 
in all interLATA services is going to be driven by data and Internet 
products with only 15 percent of the growth coming out of voice 
products in the next 5 years. 

So the question is: What are the RBOCs reaUy after in getting 
interLATA? Now, yes, you want to get in the voice business, even 
though it is not growing, because it is large. But if you want to talk 
about getting a piece of the growth, that is really the data prod- 
ucts. 

So my question to you is, again from a policy standpoint: If what 
you are after is trying to incent the RBOCs to open their markets, 
then the question is do you want to open them up to 85 percent 
of the growth in the market without having to do so first? That 
would be my point on that. 

Mr. CoNYERS. Tim Boggs, last sentence. 
Mr. BoGGS. I will try to answer your concern about consumers, 

which I think really goes to the choice question. If we are con- 
cerned here today about the viability of DSL, the reality of opportu- 
nities for consumers to choose different options for broadband, dif- 
ferent from cable, I would point to three developments in the last 
week. 

One, the chief technology officer of A0L gave a speech in which 
he pointed to his expectation, strong expectation, that we consum- 
ers will face a blend of broadband opportunities: cable, DSL, and 
wireless. And he is putting his money where his mouth is. They 
have invested in the latter two, and they intend to see them hap- 
pen. 

Secondly, today, page 1, column 1 of the New York Times reports 
on the SBC deal with the FCC that permits them to acquire 
Ameritech. In the conditions of that dead, SBC, a company of mar- 
ket capitalization of $180 billion, has agreed to set up a separate 
subsidiary that will offer DSL aggressively to customers, has em- 
brace d that business plan. They are not goofing aroimd in their 
markets. We feel them breathing down our necks. 

Thirdly, to quote Commissioner Powell at the FCC, a thoughtful 
guy—he has looked really carefully at this; he doesn't see that 
there is any doubt that this is a vibrant and competitive market 
and in his speech on June 15 to a bar association, he lays out his 
view of that. It is a dynamic speech. I will send you all a copy of 
it because he is right on target. This is a competitive market. Con- 
sumers are going to have choices. 

Mr. HYDE. Mr. Gekas. 
Mr. GEKAS. I thank the Chair. It seems that every time we turn 

around these days, particularly in our committee, we have prob- 
lems revolving around the role of the FCC in a himdred different 
ways, including antitrust merger, whole host of things; and I have 
been personally dissatisfied with the inability to reach conclusions 
about it. I would like to try to reach a conclusion today on the role 
of the FCC in the current situation which prompts the gentlemen 
from Virginia on my right and on my left to proceed along these 
lines. 
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General Barr, could you apprise me of what role does the FCC 
now play, in your view, hindering or putting hurdles in the way of 
the Boucher-Goodlatte approaches? 

Mr. BARR. I think the FCC is contributing to the obstacles for 
competition in the Internet right now. This is—let me portray it 
this way: Telephone companies have a traditional market that they 
are serving. It is about a $100 billion market, and its share of tele- 
communications is rapidly declining. Cable has a $60-plu8 billion 
market. But we have both evolved to be able to serve a third and 
different market and that is the Internet. The Internet is probably 
around a trillion dollar market in the near future. MCI's own vice 
chairman says that by 2004, 99 percent of telecommunications is 
going to be Internet, telephony will be 1 percent. 

So we started off as a penguin in our telephone market; they 
started off as an ostrich in their cable market, but we have evolved 
into ducks on the Internet. We want more ducks. That is what this 
is all about. 

What the FCC has done is it said, hmm, we are not going to let 
the telephone companies be ducks. We are going to use this as an 
opportunity to take the old telephone regulations and apply them 
to the Internet. And so you cannot compete on an even footing on 
the Internet with the cable companies. 

But then they turn around and say to the cable companies, oh, 
this is something different than cable. Even though you have open 
access rules that apply to you, there was supposed to be a design 
to have diversity of programming. We are going to let you evade 
those open access rules because we are now going to call this Inter- 
net. 

So you have this gross disparity of treatment which is frustrating 
the ability of the only other competitor out there, the telephone 
companies, to come in and deploy high band widths. 

Mr. GEKAS. SO that when Mr. Goodlatte in his bill actually man- 
dates that the commission will have no authority with respect to 
this, that it amounts to deregulation, that would take the FCC out 
of the open access question? 

Mr. BARR. Absolutely. Let me just make a comment about this 
argumient on section 271. It presents a very flat policy decision for 
this Congress. Yes, in our old market, we are still functioning as 
a telephone compsmy on our pubUc switch network, and we are pro- 
hibited by the bill from getting into long distance voice. And we 
still have those obligations and we are spending hundreds of mil- 
lions of dollars to try to retrofit our system, so instead of serving 
one it can serve many suppliers. That, however, is a dwindling 
market which the long distance companies say themselves is going 
to be 1 percent of telecommunications by 2004. 

And the issue you have to face is to get an extra ounce of lever- 
age to open up this increasingly niched market and get the maxi- 
mum leverage to have open access here on the old telephony busi- 
ness, you are going to sacrifice competition in the telecommuni- 
cations market of the 21st century which is going to be 98 percent 
of the telecommunications. 

So let the cable guys run wild with the Internet. Let them forget 
about open access, because we want to impose the ultimate pres- 
sure on the telephone companies to put in open access on the tele- 
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phone side. Open access is coming on the telephone side. But what 
can't wait is getting that open access rule today in place on the 
Internet. You heard them say—^you heard them say, you have to 
have open access to begin with. You can't rely on litigation after 
the fact. And we agree. You got to have an open access rule on the 
Internet. Let's not make the same mistake with the Internet we 
made with telephone and cable. 

Mr. GEKAS. Mr. Chairman, I jaeld back the balance of my time. 
Mr. HYDE. I thank the gentleman. Mr. Berman. 
Mr. ROGAN. Mr. Chairman, before you recognize the gentleman 

from California, may I make a unanimous consent request that the 
members of the panel be allowed to submit questions in writing, 
and then include those questions and answers in the record? Many 
of us have to leave before we will have a chance to do questioning. 

Mr. HYDE. YOU mean members of the committee? 
Mr. ROGAN. Members of the committee. 
Mr. HYDE. Would like to submit questions? Surely. Without ob- 

jection. 
Mr. Berman. 
Mr. BERMAN. Mr. Cleland, you said the nature of investments 

will shift if we pass this bill. How will they shift? 
Mr. CLELAND. Well, right now the marketplace has three basic 

assumptions about the cable industry and that is number one they 
have the best broadband pipe into the home for data and for video. 
The second assumption is that they are not going to be open for 
competition, and the third assumption is that they are going to be 
able to leverage that power unfettered by any government enforce- 
ment. 

And so the marketplace right now, I think, assumes that cable 
is high-growth monopoly and it doesn't get any better than that. So 
that is the marketplace perception right now. They don't believe 
that the (Joodlatte-Boucher bill will have a chance of passing or 
that the regulators will ultimately open. So they see a very rosy 
outlook. And that if there is access required, there probably would 
be some type of pull-back because those assumptions would be 
proven to be faulty. 

Mr. BERMAN. So that the opponents of that part of Goodlatte- 
Boucher are correct when they say this will hurt investment in us, 
but your argument would be is that they have an unfair advantage 
at this point. And so, yes, it will hurt, but it will hurt because it 
will equalize things. 

Mr. CLELAND. Well, what it is it will shift. And the sense right 
now is that investment is encouraged by cable operators right now. 
It is not encouraged by Internet or electronic commerce players. So 
right now we have a policy that encourages investment by the very 
few and powerfully discourages investment by the world. 

Mr. BERMAN. On the issue of the world that Mr. Jacobs describes 
where only AT&T can provide the real competition for local phone 
service, I wonder how does that make Mr. Windhausen feel, but— 
or I guess maybe Mr. Salsbury, since I imderstand part of your 
company is also getting into all of this, by the way. As you get into 
this and you chip away at this market share, is there anj^hing that 
obligates you to provide access to all Internet service providers? 
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Mr. WiNDHAUSEN. Well, first off, Mr. Berman, you are correct 
that Mr. Jacobs' statement that only AT&T is going to be able to 
be a competitor did not make me feel very good. I represent a lot 
of companies who are out there competing in that marketplace 
today. AT&T is certainly a very vibrant jmd strong competitor, but 
we have a lot of companies that can go toe to toe with AT&T in 
that local market place and are doing that today. 

As to your substantive question about any obligation that we en- 
counter, the answer is that all of our companies are common car- 
riers. And that means that we have an obligation to serve the pub- 
Uc and provide transmission for whatever traffic it is that consum- 
ers want to put on our systems. 

Mr. BERMAN. And this would be true in DSL as well as in  
Mr. WiNDHAUSEN. That is correct. DSL is just one of many data 

services that are out there—voice and data and video services that 
are on our network and we provide services to any consumer who 
wishes to put traffic on our network who wishes to do so, and we 
are legally obligated to do so. 

Mr. BERMAN. I guess my last question, we have heard very little 
talk, just a brief reference at the end of the whole issue of the sat- 
ellite role in Internet. And we did notice the AOL investment. And 
is this the third way? Is this a—^tell us what the implications of 
this are in terms of broadband quick communication, speedy pas- 
sage of data. 

Mr. VRADENBURG. I think, Mr. Berman, that imder the current 
state of technologies, the satellite has got a somewhat clever hybrid 
capability, that is, fast download speeds; but a telephone return 
path that does not represent a true two-way capability-like is po- 
tentially available on DSL and cable. 

I think that potential true two-way capabihty off the satelUte is 
probably 4 to 5 years away in the consumer marketplace. So I 
think that it provides a good but not fully comparable service, par- 
ticularly to rural areas and other areas that may not be served ef- 
fectively in the near term by DSL and cable modems. And I think 
in the longer term, there is a real prospect in 4 to 5 years, which 
is of course the entire history of the Internet to date, but in 4 or 
5 years that there will be a two-way capability from the satellite. 

Mr. HYDE. Mr. Goodlatte. 
Mr. CLELAND. Mr. Chairman, could I add one point I think that 

would be of very much use to the committee and that is the chart 
that is at the end of my testimony. We show the whole broadband 
market, essentially the wire line, wireless, and satellite; and it 
shows what the opportunities are, where the subscribers are, and 
when and where it will be available. And that answers your ques- 
tion and also shows us how fast the pipes are and how much they 
cost. It is on one page. It is a very useful sununary to get a big 
picture of what is going on. 

Mr. HYDE. Thank you very much. Mr. Goodlatte. 
Mr. GrOODLATTE. Thank you, Mr. Chairman. I want to commend 

all of the witnesses today for their contribution. I think this has 
been an excellent debate and discussion. Mr. Rosenblum, I particu- 
larly want to welcome AT&T. I want to make it clear that I wel- 
come AT&T's investment in rolling out broadband services. I think 
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it is a tremendous opportunity, and I want to see your company 
and others continue to do that. 

But I am very concerned about the model that I perceive that 
you are utilizing. For years AT&T has been up here on Capitol Hill 
telling us that local telephone companies should open their lines to 
foster competition. So how can you come up here today with a 
straight face and tell us that we should deny—that you should 
have the right to deny access to Internet service provider competi- 
tors, in fact, attempting to destroy competition in the Internet serv- 
ice market? 

Mr. ROSENBLUM. Congressman, obviously I understand the ques- 
tion and sort of expected it; but to be honest with you I think there 
is a huge difference between what we are trying to do and what 
the incumbent telephone companies are doing. 

In general, we have always come before the Congress arguing for 
competition and market forces. In the case of the incumbent local 
telephone companies in the 1996 Telecom Act, Congress made a 
judgment, which we wholeheartedly endorse, that because of the 
100-year monopoly history of the local telephone business and the 
absolute importance to consumers of getting competition going in 
that market, a special set of rules and tools would be applied to 
those companies requiring them to unbundle, requiring them to 
provide access, at least until competition could develop and market 
forces would then take over to assure that consumers get  

Mr. GooDLATTE. Mr. Rosenblum, cable has not been around as 
long as telephone has, but as long as it has been around in almost 
every community in this country that it exists, it exists as a mo- 
nopoly. So why should there be a distinction between the access to 
your lines which you want to have an exclusive bundling right and 
they don't? They have to open their lines up to America Online, 
they have to open their lines up to Roanoke.com, a small Internet 
service provider owned by a local newspaper in my district, or 
thousands of other Internet service providers around the covintry. 

You want to have a completely different model where you say, 
you want our high-speed access to the Internet which is 50 times 
faster than what they can offer, great, you also have to buy our 
Internet service provider, or service ©Home. 

Why should you be treated differently when you come up here 
constantly; and, in fact, you are really arguing the same thing 
today with regards to the phone companies: don't cut them loose; 
don't let them compete. Make them do certain things to open up 
their line, but don't make us do it. 

How do you defend that? 
Mr. ROSENBLUM. Well, Congressman, let me defend it on two lev- 

els. First, I think it is not the case today that we are providing a 
closed platform, nor do we ever want to provide a closed platform. 
I think, as Mr. Boggs pointed out and as I tried to in my com- 
ments, anyone who uses these ©Home or Road Rimner services 
today can get on the Internet without any restriction or limitation 
and from the Internet get anjrwhere the Internet can take you. 

Mr. GoODLATTE. But you have to pay extra. 
Mr. ROSENBLUM. Well, you have to pay extra if someone else 

puts a Web site up that charges money. Some content providers 
like AOL have established Web sites that charge for access. Other 
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providers like Yahoo have Web sites that don't charge for access. 
It is really up to the Internet provider who establishes a Web site 
to determine whether that charge is imposed. As Mr. Boggs also 
said our customers can and do design the service  

Mr. GooDLATTE. But Web site operators are not necessarily 
Internet service providers. If you want to be an Internet service 
provider and compete head to head with ©Home, you have got to 
compete at the disadvantage of telling your customers that you 
have to pay extra to do it if you are going to do it on the cable sys- 
tem, which is completely different than the narrowband because it 
is 50 times faster. 

Mr. RoSENBLUM. Congressman, I understand the point. Right 
now there are literally thousands of Internet service providers of 
aU sizes and shapes and descriptions. What they all seem to have 
in common is they rely 97 to 98 percent on narrowband dial-up ac- 
cess. A point that really shouldn't get lost here is when we succeed 
in deploying a telephony capability over this cable platform we are 
investing in, that will allow customers to have an additional choice 
of narrowband dial-up access. And that, like Mr. Windhausen's cli- 
ents, will also be a common carrier service that will give customers 
choice of all ISFs and will also for the first time have this high- 
speed broadband choice. 

Let me step back a Uttle bit because I said there are two levels 
on which I wanted to defend this. And AT&T really is kind of a 
late comer to the cable industry, and we see it a little bit dif- 
ferently. We don't view this as a cable business or a monopoly. We 
see a cable industry and telephone industry that have spent many, 
many years assiduously not competing in each other's businesses. 

Mr. GooDLATTE. My time is running out rapidly. Let me just say 
I understand why you would not want to see this as a monopoly. 
I hope you understand why a great many people in this room do 
see that as a monopoly and why the access to it being denied to 
open competition which the phone companies are required to pro- 
vide and I think have spurred the growth of the Internet has a 
very different tenor than when you come here and say, well, it is 
really not a monopoly. It is a monopoly in terms of the access that 
you have and the bundling that you are attempting to do when you 
say that other folks can't get on the line with you. You are denjong 
consumers choices when you say they have got to pay extra to get 
somebody else's service. 

Mr. HYDE. Mr. Boucher. 
Mr. BOUCHER. Thank you, Mr. Chairman. I also want to com- 

mend all the witnesses who have spoken with us this morning for 
their very thoughtful and carefully prepared statements. I think 
this has been a truly excellent opening discussion on the major pol- 
icy challenges that confi-ont the Internet today. 

Mr. Barr, I would like to give you an opportunity and the time 
that I have, limited as it is, to respond to the statements that were 
made by a number of the witnesses this morning, objecting to the 
provisions in Mr. Groodlatte's and my legislation that would create 
more competition in the offering of backbone services, by enabling 
the Bell operating companies to offer data across LATA boundaries 
even in advance of getting permission under section 271 of the 
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1996 act to ofiFer all services including voice-based long distance 
across LATA boundaries. 

And as you answer that, let me just suggest a couple of areas 
where I think some information might be helpiul. First of all, I am 
a representative of a rural district. And there are many parts of 
rural America, including my district, where it is frankly awkward 
to provide backbone services because of these interLATA restric- 
tions. 

How could the ability of Bell operating companies to deliver data 
across LATA boundaries promote more affordable backbone serv- 
ices and, therefore, more affordable Internet access in rural Amer- 
ica? 

Secondly, describe for us, if you would, the way in which a con- 
centration £md the ownership of the Internet backbone could 
threaten the peering arrangements that keep Internet traffic flow- 
ing for free and without charge among the various segments of the 
backbone and how our provision is an answer to that challenge. 

If you would also please talk about how this provision is entirely 
consistent with our intent in passing the 1996 act, since we accept 
from these services across LATA boundaries that are voice-based 
traditional long distance; and then iinally, if you would, comment 
on how you can segregate for purposes of enforcing our restriction 
on the offering of voice-based long distance, until section 271 ap- 
proval is obtained, the data traffic on the one hand, the voice-based 
long distance traffic on the other. If there is an easy way to do it, 
we would like your description. 

Mr. BARR. Starting with the last part of your question, the Good- 
latte-Boucher bill continues to enforce section 271 requirements. 
But what it does—and this is very important—is it does segregate 
out the traditional telephone market from the Internet market. 
And it says that the telephone compauiies cannot sell voice-only 
products over the Internet. So it keeps that cabining of these two 
markets. 

Then it brings competition into the Internet market. This is very 
important for people to understand. Because the heart of competi- 
tion on the back bone—on the Internet is multiplicity of backbone 
providers. There are only two kinds of communications systems you 
can have. You can either have a monopoly, that ubiquity, or you 
can have a network of networks. 

Think about the post office. How do I make sure that I can com- 
municate and send a letter to anybody in the world or anywhere 
in the United States? You have one monopoly. The other way to do 
it is to have multiplicity of providers. But if you do that, they have 
to have agreements to transfer the traffic back and forth, the maul. 
And they have to have incentive to do that. 

If one of them gets too large or if that market gets too con- 
centrated, then they can close off that market and prevent other 
players from playing. Just think if there were one big 60 percent 
post office and then three or four 10 percents and that 60 percent 
post office said I am going to stop delivering mail to you guys. Ev- 
eryone would then shift over to the big post office. This is the dy- 
namic behind and the need to have many backbones. And this was 
the whole vision of the Internet. 
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Well, I tell you what. Because of the restrictions on the bulk of 
the industry, the local companies, from coming in and providing 
backbone service on the Internet, we have gone from 30 to five. 
And guess who the top three are? The IXE's. And, therefore, a lot 
of communities are not being served with backbone. For example, 
the whole State of West Virginia, they don't have a pop in it. 

The way to get competition on the backbone is to allow the 
RBOCs into that business, allow them to carry that traffic. And 
then you will get more competition in the backbone, and that em- 
powers every single level of the Internet to have more competition. 

Mr. HYDE. Mr. Hutchinson. I am sorry. Mr. Chabot. I didn't see 
you down there. 

Mr. CHABOT. Thank you, Mr. Chairman. Mr. Vradenburg, if 
broadband access is truly an essential facility, then shouldn't a gar- 
den variety lawsuit brought under section 2 of the Sherman Act 
solve the problem? 

Mr. VRADENBURG. I think. Congressman, that in fact what we 
are confronted here with is a broader question about exactly how 
government policy in this area is going to be across these plat- 
forms. It does seem to me that we have a demonstrated example 
in the Internet of how openness has worked, and I think it is quick 
and easy to extend that. 

We are not personally sort of in the litigation game. I mean, 
AT&T has warned us that, in fact, they may be in the Utigation 
game. We have not been in the litigation game. We think this Con- 
gress ought to address this question quickly in a nonregulatory 
mode with a quick and simple solution to the problem by taking 
litigation out of the game and the imcertainty associated with that 
over a number of years. 

Mr. CHABOT. YOU are not saying or are you—do you think anti- 
trust laws, do you think they function properly? Do you think they 
need to be changed? If that is not your view of antitrust laws, why 
are you seeking legislation that would actually amend the Sherman 
act? 

Mr. VRADENBURG. Well, Congressman, as we have indicated, we 
think that the antitrust act in its broad constitutional kind of scope 
is certainly adequate in the general proposition, but that, in fact, 
here we have a very precise question and a very precise problem 
and I think a fairly simple and clear answer. 

This is a situation where the problem is big enough—^big enough 
to be identified but still small enough to be solved. If one waited 
for several years for a piece of antitrust litigation to wind its way 
through the court and then tried to address whatever the outcome 
of that by whoever lost that lawsuit by legislation at that time, we 
would have passed this problem. 

I think the inevitable consequence of Congress not acting quickly 
and in addressing this thing in a straightforward manner, as Con- 
gressman Goodlatte and Boucher have done, is that there will be 
continued consolidation around the wire line owners, continued ac- 
quisitions by AT&T and in the cable industry, continued consolida- 
tion in the telephone industry; and we won't have competition for 
the Internet that, in fact, we will be able to have if there is a quick, 
simple deregulatory and nonregulatory solution and Congressmen 
Goodlatte and Boucher have put forward. 
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Mr. CHABOT. By singling out Internet service providers as a pro- 
tected class of entrepreneurs, won't the legislation generate mo- 
mentum for other industries to seek special antitrust status? 

Mr. VRADENBURG. Congressman, I think what this bill does is try 
to set out as a protected class consiuners. Because what this will 
do is permit every Internet service provider, whether it be cable 
owned, telephone company owned, or independent of either the 
wire Une carriers to be able to access every customer and for every 
customer in this country who is interested in broadband high-speed 
Internet service to access every suppher. And in that instance it 
does seem to me that the solution is straightforward and quick, 
nonregulatory and, in fact, will protect consumers, not any particu- 
lar player. 

If one looks at the world today and said who is the protected 
class of companies here, look at AT&T's position. AT&T is in the 
long distance business and, in fact, is protected by existing laws 
from any competition from the local telephone companies. And on 
the other side, AT&T now entering the cable business is protected 
by the government in its monopoly status. So right at the moment 
if there is a protected class of person, indeed person, for the exist- 
ing structure and the asymmetrical structure of the regulatory sys- 
tem, it is one company: it is AT&T. 

Rfr. CHABOT. Mr. Chairman, if it has already been said—I have 
got a little bit of time and it bears saying again—I think this panel 
on all sides has been particularly erdightening here this morning. 
And I think all have done a very good job in espousing their point 
of view. I jdeld back the balance of my time. 

Mr. HYDE. Thank you. Mr. Scott, the gentlemen from Virginia. 
Mr. SCOTT. Thank you, Mr. Chairman. Mr. Boggs you indicated 

if you sign up for cable access that you could get AOL. Do you get 
it automatically. Road Rimner service? 

Mr. BOGGS. Yes, sir. 
Mr. SCOTT. IS there a separate charge for Road Runner? 
Mr. BOGGS. If you would like I could go through the charges. 
Mr. SCOTT. Well, I am with another cable service, and we get 

©Home with that service. Now what is wrong with a separate 
charge for Road Runner? And can you get Road Runner through 
the telephone high-speed access line? 

Mr. BOGGS. The architecture that we have used for this system 
is designed to try to meet the mix of needs that a consumer in a 
particiilar community places on us. Remember first, it is primarily 
a video service. Congress had pressed us to have a reliable and effi- 
cient video service that doesn't present some of the complaints of 
the past. 

Secondly, we are charged by our shareholders and by Congress 
to some extent with trying to provide telephone service over this 
same network. We are certainly encouraged by you and Congress 
to provide high definition television and digital television. So the 
capacity of this plant that we have built for this community is lim- 
ited. It has some limits placed on it. We have designed it in such 
a way that we believe it can handle all of the traffic of the cus- 
tomers of that community, of all neighborhoods in the community 
for high-speed Internet access. 
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We do not believe that the architecture will permit us in an effi- 
cient and effective way to open up the plant for interconnections 
right at the head end of the cable system. However, every customer 
by using the Internet can bypass us entirely, can take all of the 
Tune Warner content and just ignore it and go exactly to where 
they want. 

Mr. SCOTT. I think the point has been made if there is not a sep- 
arate charge for it, you get it; and if you wanted another service, 
you would have to pay for that extra. 

Mr. BOGGS. Only if the other service provider chooses to charge 
you for it. Much of the Internet is free, oi course. 

Mr. SCOTT. IS there any prohibitions, any reason why you can't 
have a separate charge that you could avoid if you don't want Road 
Runner? 

Mr. BoGGS. If you don't—if you think of Road Runner as both a 
content and a facility, the content is frankly minimal, and it has 
little cost associated with it. The expense to us is the building out 
of this network, maintaining the servers to keep it. Think of Road 
Runner as an access  

Mr. SCOTT. YOU can't do a separate charge for Road Runner? 
Mr. BoGGS. No, sir. 
Mr. SCOTT. This area—I don't know who this is going to be 

aimed at, but we have a quick-changing technology that requires 
a lot of research and development and investments in the pharma- 
ceutical area. The way we encourage that investment is to give 
someone the absolute right to benefit from their investment for 17 
years. And after 17 years anybody can copy it and use it. And that 
is supposed to be in the best interest of the consumer. 

How does allowing someone who did not make the research and 
development investment get into the telephone or cable benefit, 
how does that encovirage a long-term investment in this area? And 
whether or not the consumer is better off or worse off" if you allow 
people who did not make the investment to get into the—to benefit 
from the investment? 

Mr. KiMMELMAN. If I could just jump in I want to say that I don't 
think anyone is talking about not allowing people to charge a fair 
price for use of their facilities. The issue is whether you have the 
ability to prevent others from having equal access to consumers or 
consumers to have equal access to different vendors. I don't think 
there is any question of anyone being denied a fair return on their 
investment. 

Mr. BARR. Can I respond to that? Because it is the same as the 
separate price issue that you asked. Which is the investment in the 
local transport. There is no question they are going to get paid for 
it no matter who uses it. The question is whether they can then 
leverage from that and say by the way, we have developed—Merck 
has developed this drug for cancer; and, by the way, if you want 
to get treated for cancer and want the drug, you also have to go 
to hospitals in which we have a financial interest. 

There is no question they will get paid for the drug. They will 
get paid for the local transport no matter who uses it. We are will- 
ing to pay them the fuU cost of using that local transport. 

Mr. VRADENBURG. Can I offer an additional word. About 40 per- 
cent, 50 percent of our costs are payments for infrastructure, that 
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is, of the 2,195 a significant portion of that we pay to a variety of 
long-lease line carriers and to the ILEC for business lines or 
CLECs. So we are every year paying billions of dollars for infra- 
structure costs. 

What will help us drive costs down and consumer prices down is 
if we have competition in that infrastructure. And the only way to 
do that since, if we go out today and say we want some high-speed 
lines, we can go get DSL lines, we can get to the marketplace, but 
if we can get DSL lines and cable lines competitive with each other, 
we can drive down those local transport costs, drive dovra our costs, 
drive down costs to consumers. But at the moment we don't have 
any competition in that last mile. 

We think we can get it with the Goodlatte-Boucher bill because 
that will mean that cable will sell us transport lines, telephone 
companies will sell us transport lines. If we can acquire them else- 
where, terrific; but in the end we get some competition in that last- 
mile facility. 

Mr. HYDE. Mr. Hutchinson. 
Mr. HUTCHINSON. Thank you, Mr. Chairman. I hope to ask three 

questions. Let me start with Mr. Jacobs. 
Mr. Salsbury testified—I will read his statement and ask you to 

respond to it. He testified that the real problem is that 3 years 
after the fact, the local markets for voice and data services are not 
yet open. The solution to that very real problem is vigorous enforce- 
ment of the laws, not new legislation. 

Is the problem with the RBOCs and their failure to open up the 
local market or is the problem the FCC? 

Mr. JACOBS. I think that the problem has been that the RBOCs 
have perceived that for some period of time not to truly be in their 
interest to proactively open up. If you look at what happened when 
the FCC tried to push UNE-P—now, without talking about wheth- 
er UNE-P is reasonable or not reasonable, one thing about UNE- 
P and, again, that is the highly discounted form of resale, that was 
going to incent MCI, Sprint, and AT&T all to attack the residential 
and the business markets. The RBOCs went to court to stop that 
because they believed it wasn't in their interest to open up the 
markets in that way. 

Mr. HUTCHINSON. How are they doing now? 
Mr. JACOBS. Well, now things have changed because now that 

AT&T is pursuing its strategy rather vigorously having already 
proposed to invest more than $100 billion in addition to all the 
costs of upgrades, etcetera. Now the RBOCs are pushing quite ag- 
gressively to get their long distance deals done. It is only within 
that context that UNE-P has arisen. It has arisen in New York 
State where Bell Atlantic agreed to UNE-P. And that is why MCI 
is serving the residential markets. 

Mr. HUTCHINSON. Thank you. Same question to Mr. Barr. In 
your testimony you indicated that if the existing interLATA restric- 
tions do not apply to data, the Bells would be able to bring high- 
speed Internet access to rural areas much sooner. Yet today the Ar- 
kansas Democrat Gazette reports that GTE is selling 213,000 phone 
lines in Arkansas at $843 million; the article states that GTE, like 
other major telephone companies, is shedding its less profitable 
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rural customers and concentrating on business data services, the 
Internet, and so on to urban customers. 

How is this going to help the rural customers? Your vacating the 
lines in Arkansas, what does it portend for the future if you have 
this kind of access that you want? 

Mr. BARR. The sell-off of some of our rural properties—we are 
still preponderantly a rural and suburban company. We only have 
two downtown areas. But that sell-off is because of FCC pohcies 
that are not providing for universal service payments. We are ex- 
pected to serve rural areas below cost, but part of that quid pro quo 
was that we would get paid out of a universal service fund for the 
difference. That has been taken away from us and hasn't been re- 
placed. 

The Telecom Act said they had to do it very quickly, and they 
have already postponed doing any universal service reform until 
2000. So that is a different issue. But look at the financial incen- 
tives for telephone company versus AT&T. We agree on something 
very fundamental, which is you cannot get a financial return if you 
can only look to the local transport revenues. You can't get a finan- 
cial return. 

So what is their solution? Their solution is you have to let us 
mandatorily capture all the vertical stream of revenues, lock in the 
customer, give them no choice, get all those ISP revenues, lock in 
the backbone revenues. 

Over on the telephone side, though, we are required to look just 
to the local revenues by the FCC, and to go to Congressman Scotf s 
point, the FCC has promulgated rules that if we make an invest- 
ment we have to turn over to competitors at steep discounts. In 
fact, they just came out and said SPC has turn over ADSL at a 50 
percent discount to competitors. Those are massive burdens. 

Mr. HUTCHINSON. Are you saying that if this legislation passed, 
you would have a greater incentive to invest in the rural areas? 

Mr. BARR. YOU could make money by building ADSL and also by 
transporting that data. That is exactly what AT&T is saying. The 
only difference is we are sa)ang we don't have to lock our cus- 
tomers in. We don't have to guaranty ourselves those revenues. 
What we want to do is compete. Let everyone compete at every 
level including us. 

Mr. HuTCHiNSON. Is that a yes? 
Mr. BARR. Yes. 
Mr. HuTCHiNSON. Thank you, Mr. Chairman. 
Mr. HYDE. Thank you. Mr. Watt. 
Mr. WATT. Thank you, Mr. Chairman. I am reminded of a com- 

ment that I made to some of my lawyer friends about the difference 
between practicing law and being in Congress. And my response to 
them was in a trial you never ask a question you don't know the 
answer to. I get to ask questions I don't know even if the question 
makes sense much less know the answer to. So I am going to ask 
one here. 

It always seems to me to be questionable—I am not saying 
that—I am not on one side or the other of this issue. But it seems 
to me to always be questionable to change a legal standard that 
has been out there for a long, long time. It seems to me that going 
back to these bills, that is what we are doing. We are changing a 



123 

presumption in the law that might or might not be justifiable. The 
question I have, is there such a changed presumption—would there 
be such a changed presumption if we were talking about AT&T get- 
ting access to DSL? What is the law? 

I don't even know what DSL is, but I take it that it is the com- 
petitor to what we are here talking about. And it seems to me if 
it is fair to give this presumption, insofar as broadband is con- 
cerned, it would be fair to give the presumption insofar as DSL is 
concerned. 

Now, I have no idea of whether such a presumption exists one 
way or another, but perhaps I could hear from—let's see. We had 
a couple of lawyers on this panel—I could hear from Mr. Barr on 
it. And then I can hear from—who is my lawyer on the other side? 
Mr. Rosenbaum. Give me your take on that, Mr. Barr, and then I 
will hear from Mr. Rosenbaum on the other side. 

Mr. BARR. Both under existing law and under the Goodlatte-Bou- 
cher bill, telephone companies when they install the gizmos that 
create ADSL, which is the high-speed service, have to make those 
available to competitors including AT&T. So AT&T—there are two 
kinds of open access. One is the kind we are asking for them to 
engage in. It is called—I would call it open access "light," which at 
least just delivers the traffic to other people. Okay. We have to do 
that. But we also have an open access requirement; I call it open 
access "heavy." 

Mr. WATT. You are answering a policy question. I am asking a 
legal. 

Mr. BARR. We have the obligation. 
Mr. WATT. YOU have an obligation, but is there a presumption if 

you don't do it, are you presumed to be in violation of the Sherman 
Antitrust Law? 

Mr. BARR. That was the whole presumption in the Telecom Act 
of 1996. 

Mr. WATT. IS there comparable language? 
Mr. BARR. Yes, in this statute there is. In the Groodlatte bill we 

are subject to the same presumption. 
Mr. WATT. Let me hear from Mr. Rosenblum. I am sorry I have 

been mispronouncing it. 
Mr. ROSENBLUM. Congressman, I answer to just about anything. 

That is just fine. 
There is no presumption of antitrust violation that attaches 

when telephone companies don't live up to their obligations under 
the Telecommunications Act. And I would respectfully submit that 
has been a very good thing for the incumbent local telephone com- 
panies, I think, as a number of the witnesses have discussed today. 
There has been a 3-year history of these companies not living up 
to their obligations under the "relecommunications Act, and there 
is no presumption of an antitrust violation that applies in that 
case. 

What concerns us about this legislation, exactly as you have 
identified it, is it does change established laws by creating pre- 
sumptions of antitrust violations that may not make a lot of sense. 
Normally in an antitrust case, you first look to see whether there 
is a relevant market, whether customers have substitute products 
or services, all of that would be—would be wiped off the books, 
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frankly, under the legislation; and a presumption of a violation 
would apply merely because a single broadband provider didn't 
oflFer the same terms for interconnection to one ISP. And that is our 
biggest concern with the antitrust provisions. 

Mr. McCOLLUM. [Presiding.] Thank you, Mr. Watt. 
Mr. Cannon, you are recognized for 5 minutes. 
Mr. CANNON. Thank you, Mr. Chairman. While there are some 

different views here, I am sdmost ecstatic that we are having this 
debate and the state of competition has gotten us to the point that 
we are actually talking about these issues here. 

I would like to ask a few questions if the panelists could keep 
it relatively short and to the point. Mr. Vradenburg, you are com- 
pany CEO. Speaking in support of the Internet, to the Tax Free- 
dom Act, you said last fall it would be a big mistake to have 30,000 
taxing jurisdictions impose their own laws, rules, and rates on the 
Internet. Why then does AOL beUeve that it would make sense to 
have a similar nimiber of jurisdictions impose open-access schemes 
on the cable industry? 

Mr. VRADENBURG. Congressman, we have advocated, as you 
know, an open-access regime publicly. And in fact, we would hope 
that an open-access regime would be adopted as the national pol- 
icy. FaiUng any national leadership on this subject, it is clear that 
the consumers out there reflecting their views as citizens are urg- 
ing cities to take a hold of this issue because they are not getting 
any response out of Washington. And they want choice and com- 
petition in their cable services. 

Mr. CANNON. Thank you. 
Mr. Jacobs, your firm has suggested that if the cable industry 

does not build out its broadband pipeline, the RBOCs likely wiU 
not meet the competitive challenge. Do you stand behind that as- 
sessment? And would the imposition of open cable obligations tend 
to retard cable's incentive to invest in these new broadband facili- 
ties? 

Mr. JACOBS. Yes. The problem with open cable is when you have 
the government stepping in to set the prices, you have total uncer- 
tainty and you don't necessarily have the capabiUty to get a return 
on your invested capital. If you are not going to get a return, your 
shareholders won't let you invest. If you just look at the plain and 
simple fact, ADSL is only now being aggressively deployed and fur- 
ther investments are now being made by the RBOCs to make it 
ubiquitous. 

I don't think the time is totally coincidental that it is coming at 
the same time that cable is now just getting built out. 

Mr. CANNON. But it is thrilhng that it is coming. It is thrilling 
from both sides. 

Mr. Cleland. I am skeptical of the wisdom of any poUcy that 
seeks to increase the regulatory burden on new entrants especially 
in an industry as complex as high-speed Internet access. Shouldn't 
our attention be focused instead on reducing regulatory burdens 
that prevent existing firms from competing in this marketplace? 

If you agree, what suggestions would you offer to this committee 
to help us eliminate burdensome and anticompetitive regulation in 
the area of high-speed Internet access? 
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Mr. CLELAND. Well, I think in general we should be focusing on 
what the goal is and that is a competitive, freely competitive inno- 
vative marketplace. And deregulation is a very powerful tool that 
should be used aggressively in many instances. However, we also 
have a body of a century of antitrust law which says that there is 
something else to fear besides government regulation, and that is 
anticompetitive behavior by companies, by monopolies. So there is 
a balance. 

I am very much, you know, a pro-deregulatory t3T)e of person. 
Let the mfu-ket work. However, in certain instances small competi- 
tors can't compete imless the government enables it. John 
Windhausen's association would not be an association had the gov- 
ernment not enabled the competitive local exchange industry to 
emerge in a local telco monopoly. The long distance industry would 
not exist had not the government broke up AT&T. And so they are 
not mutually exclusive. You need to look at them in tandem. 

Mr. CANNON. Mr. Cleland, any legislation that mandates open 
access is unlikely to achieve that goal luiless the law eilso requires 
that the price and terms and other conditions of the sale are rea- 
sonable. But doesn't that just pave the way for intrusive and bur- 
densome price regulation? 

Mr. CLELAND. Thanks for asking that question because every- 
body thinks that this leads down the line to common carrier regula- 
tion. There is a very simple nonregulatory solution, and that is one 
sentence that says we need open access on a nondiscriminatory 
basis. 

Now, if AT&T did that, it would have to have ©Home be charged, 
just like AOL, just hke anybody else. AT&T would have complete 
freedom if they wanted to set $1,000 fee for everybody they could. 
It wouldn't sell any DSL. But if they wanted to sell a $10 fee, ev- 
erybody could get it on the exact same terms. That is the issue 
here, they don't want to be able—^you shouldn't allow yourself to 
self-deal when you are a monopoly. If there is one price, everybody 
shovild have the ssime price. 

Mr. HYDE. [Presiding.] The gentlelady from California, Ms. 
Lofgren. 

Ms. LOFGREN. Thank you, Mr. Chairman. I have found this panel 
to be very interesting. I think all of us on both sides of the aisle 
agree that the best way to deploy broadband is to have vigorous 
competition in the marketplace. That's how we will deliver 
broadband. The only question is how to achieve that competition. 
This has been a very interesting discussion today. This morning 
the San Jose Mercury News had an editorial on this subject. I ask 
unanimous consent if I may, Mr. Chairman, to make this editorial 
a part of the record. 

Mr. HYDE. Without objection. 
[The information referred to follows:] 

63-550 - 00 
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Thank you for uwng No^vsLlbrary 

SAIN JOSE MEKCUKY JNEWS 

WHY CABLE SHOULDN'T BE SHACKLED 
IN THE FIGHT FOR INTERNET EYEBALLS 
Wednesday, June 30, 1999 
Section: Editorial 
Edition: Momine Final 
Paise: 6B 
Mcmn: F^itorial 
The opinioji of the Mercury News 

TIIE titans of the media mo lacing to bring you a fester, lusher, video-rich 
Internet 

It's a full-scale, multibillion-dollar battle for market share mid viewers' 
"oyebolls." The news last week that America Online vviJl invest heavily in the 
salellile services DirecTV and DirecPC added another megaton to the arsenal 
of money. 
In tho nuxt few yoats, if the competition plays out right for consumeni, an 
army of provideni will deliver the Internet by phono, cable or satellite, at 
speeds of up to 80 times today's 2gK dial-up modem. 

But if competition fizzles, the public could end uji with a monopoly or a 
duopoly, witlt a few behemoths controlling the pipes or pathways - perhaps 
even the content — to your home. 

'Itiat possibility lias created a dilemma among regulators, who are split over 
what to do with cable, the industry that many observers predict will 
overwhelm the others in tlie delivery of high-apocd data services known as 
broadband. Some local cable authorities, .still scarred from pst cable wars, 
want to clomp down now. on tlie assumption that cable will become an 
Internet monopoly. Tho Pcderal Communications Commission wants to let 
cable be until there is evidence of dominance or harm. 

We say do both. Set some rules now but leave tlie market basically alone, 
'nghton the reins but give the industry enough cable to establish — or hang ~ 
itsclf, as it chooses. 

Though a tiny player now, the cable industry appears positioned to come out 
on lop. It's got a fat pipe to handle the Internet's voracious appetite for 
bandwidth, lines that puss by 95 percent of America's homes and businesses, 
and a large (if largely abused) customer base. It's also now got the might of 
tclccoinmimications giant A't&'l'. Li buying Tele-Communications Inc., the 
cable company for San Jose and much of tlio South Bay, and soon buying 
McdinUnc Oroup, AT&T will be the nation's largest cable TV company. 

AT&T-TCI has slowly begun unrolling its cable Internet service, though it 
hasn't reached Snn Jose yet. There's one catch: Customers can buy it only 
from one cable modem service, Excitc@Homa, which AT&T controls. 
Subscribers who want America Online or another Internet service provider 
(ISP) for c-rnoil and content must pay their charges on top of &ccltc<3Hoine's 
$40 monthly fee. 
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Telephone companies don't have this built-in advantage; by law, they miut 
open up dicir linos to all ISPs. Tliat's why America Online, with 16 million 
members, and other iSPs and high-speed providere are flourishing. But 
Congress cxcmptcxi the cable industry in the 1996 telecommunieations law in 
order to encourage it to upgrade its system to enter the telephone and 
high-speed data markets. 

The policy appears to be working. Whenever TCI or another cable company 
announces its Internet service, the local phono monopoly expedites the 
rolloutof digital sut»eriber lines, or DSL, telephony's high-speed equivalent, 
and sharply cuts the price. AOL's SI.5 billion investment in Ilughcs 
Electronics' satellites — a direct response to being shut out of cable ~ ensures 
another market option. 

The Federal CommimicaUons Comiaission has taken a wait-and-soo stance to 
regulation. It argues, with reason, that cable has signed up less than 1 percent 
of Internet users, so for now it obviously has no monopoly. The FCC also 
buys Wall Street's argiuncnts that regulations would retard investment and 
slow development. 

In response, AOL and the ISPs, armed with dire forecasts of cable's 
dominance, are waging a campaign in Congress and before local cable 
authorities. Civc us equal access to compete and to preserve an unfiltered 
Internet, before it's too expensive to modify a buill-out system, they ergue. 

Portland, Ore,, y^as the fust to agree and ordered TCI to open the franchise 
equally to all ISPs, with no price break for Excite@IIome. Last month, in a 
decision Ihut surprised the PCC, a federal dishict court said that Portland had 
the authority to act as it did. 

We agnre witli the I'CC that it, not Portland and thousands of localities, 
should set national policy for the cable indusny. But we don't think that 
policy should bo hands-off. 

Instead, we favor a middle course, like the stance of the Los Angeles 
Information Technology Agency. Its report, released this month, rccommonds 
allowing eablo companies to sell Internet linkups through their own ISPs, for 
now. nut it advocates conditions that wc believe the FCC should impose 
nationwide: 

(box) Subscribers must have unrestricted access to all content on the Internet; 
they should be able to choose any sile for a home page and, with a single 
click, get to any unafifiliatcd ISP. (Excite@IIome currently allows this.) 

(box) Unless for capacity reasons, there should be no time limits on 
downloading video, Time limits can be an excuse to ward off prognunming 
competition. 

(box) There should be benchmarks for the FCC to consider requiring open 
access, if it appours that cable will establish a broadband monopoly. 

The Internet will explode in richness in the next few years. How and who wUI 
deliver it to your TV and your computer is up for grabs. The FCC shouldn^ 
pick and choose the winners, but it must protect consumers from dominance 
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Ms. LoFGREN. The editorial opposes the two bills that Eire the 
subject of this hearing. The editorial suggests, however, that there 
is a middle ground that is reflected in the Los Angeles Information 
Technology Agency Report and that ought to be pursued. Specifi- 
cally, the editorisd suggests that subscribers to cable broadband 
should have unrestricted access to all content on the Internet; that 
they should have the easy ability to choose their own home page; 
that there should be no time limits on downloading of video unless 
there is a capacity reason for such time limits; and that bench- 
marks ought to be set up for the FCC to consider down the line. 
On this last point, cable now has 1 percent of the market. You are 
not controlling the market at 1 percent. But at some point, it could 
be a concern. So maybe we ought to set some benchmarks. 

I would like to hear, Mr. Jacobs, if you beheve that this kind of 
a scheme would be a deterrent to the roll-out of broadband through 
the cable industry? 

Mr. JACOBS. I think it is not impossible to assume that that 
could be helpful. I actually find that I am actually in agreement for 
once with the FCC and the way that they pursued this policy. I am 
not usually necessarily in agreement with them. But what they 
have done in this policy is they have sort of fired a shot across the 
bow of cable. 

They have said, okay, you are incipient. You are brand new. We 
are going to give you a time to go and try and pursue your invest- 
ments. But by the way, we always have the ability to come and 
regulate you if you behave in the Internet space the way you be- 
haved in the programming space. I think that that is a fairly pru- 
dent strategy because you can always come in and regulate later. 
There is legitimate concern that perhaps billions of dollars would 
be spent creating proprietary systems that you won't be able to go 
back and reregulate later. 

In fact, Mr. Barr has been one of the best proponents of showing 
that the systems are actually quite easy to open up. So in some 
sense he has actually argued the cable argument on that one, 
which I find a bit ironic. But I think the point is that it is in 
AT&T's and everybody else's interest to have as many people sell- 
ing the service for them as possible. Negotiations, I believe, in the 
open mjirketplace will lead to that if they don't, come back and reg- 
ulate them in 2 or 3 yeaurs. 

Ms. LoFGREN. It seems to me as I listen to you, the question is 
not just where we end up, but also when we end up there. I am 
quite cognizant of the facts on this issue—as with so many other 
hi-tech issues—that we are very much in a transition phase. My 
friend John Dorr describes the Internet as the Big Bang. He says 
that we are at second 2—following the big bang—and I think that 
is a quite apt analogy. So what we do on this issue may just help 
for a short time. I doubt it is going to be the final answer. 

The real concern I have is that we not take a misstep, that we 
not preclude the optimizing of opportunities through market forces, 
that we not misread the market forces. 

I am wondering in terms of DSL—and I find this very ftxistrat- 
ing—when it has been so slow to deploy. Only now, in my neighbor- 
hood in San Jose, is it being deployed. I am wondering if the de- 
ployment of DSL is providing competition. I am interested and en- 
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couraged that AOL is now pursuing satellite and wireless opportu- 
nities. I think this is a good development. I ask whether, in your 
judgment as a market analyst, Mr. Jacobs, whether this has been 
spurred, in part, by cable or by DSL? 

Mr. JACOBS. I think AOL is a content provider. They are agnostic 
relative to what channels they get; they've got to get over every 
channel. The biggest threat to the company long term is that they 
get marginalized if they don't have broadband access. DSL is 
broadband access. The only question is: Will it be available to 100 
percent of the market or only the current 40 to 50 percent that it 
can technologically address? That is a question of whether the 
RBOCs invest incrementedly. They are now making such announce- 
ments that they are about to invest. I think they are going to wind 
up doing so as long as they are incented to. And the answer, by 
the way, technologically, if you offered me the different products, 
I would prefer DSL. It is a private line. 

Ms. LOFGREN. It is a better technology. 
Mr. JACOBS. It is a better technology. All of the bands. It is a bet- 

ter technology in the sense that cable technology is a shared me- 
dium. If your next-door neighbor is a bandwidth hog, then you 
won't be able to download your movies or your Web sites. So all 
things being equal, I think DSL is a better alternative. 

Mr. HYDE. The gentlelady from California, Ms. Waters. 
Ms. WATERS. Thank you very much, Mr. Chairman, and mem- 

bers. This is a good hearing, and it forces us to have to get involved 
and to pay attention and to learn all of the new technology so that 
we can be prepared to assist our constituents in whatever way that 
we can to make sure that there is easy access, affordability, and 
that they—well, basically that they have access and it is affordable 
and it is comprehensive. 

I would like Mr. Barr to, again, tell me why there is something 
wrong with AT&T pursuing its strategy of acquiring cable compa- 
nies such as Media One and why does that make them more able 
to provide services in ways that others can't and does this not give 
them the ability to have access in ways that the local telephone 
companies may not allow them. 

Mr. BARR. AT&T can get access today over the telephone line be- 
cause the regulatory requirements are that we provide both the 
line, and the bill provides for us providing condition loops to AT&T. 
There has been a two-step tactic that has been used twice before 
in this century: One, buy up a lot of local pipelines into the house; 
two, get a big footprint, which they are doing now with cable; and 
then two, adopt a closed system which says that you can only get 
our services over that system. And they chd that in the beginning 
of this century with telephone. 

And that is how you monopolize telephone. They said well, we 
don't want other people attaching telephones to this line so you 
have to use our telephone and you have to use our long distance. 
That is the only way we can get our investment back. 

Same thing in 1980 with cable. This time they leveraged their 
power over the content, and they took control over the content. And 
there is virtually no independent video programmers around any- 
more. These guys now have a stranglehold on it. Then once they 
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get the positions in those markets, they can use it to reinforce their 
basic privacy over the pipeline. 

The key point is—and I think a lesson was learned in the 1996 
act and repeatedly in trying to deal with cable companies—is you 
got to acquire open access at the beginning. If you wait too long, 
there is an entrenchment and a distortion. Then it takes regulation 
to get rid of it. 

Ms. WATERS. Let me hear from AT&T from that. 
Mr. RosENBLUM. Thank you very much. Apart from the irony of 

Mr. Barr representing a local telephone monopoly lecturing us on 
open markets and competition, I think what you have touched upon 
is absolutely right. As Mr. Jacobs pointed out in his testimony, al- 
though I am not sure the colorful rhetoric of AT&T being crushed 
is exactly the way I would have put it, we have invested a lot of 
money in cable systems. We are a newcomer to the cable business. 
We see cable not only as a way of distributing video but as a way 
of investing and building a brand new communications platform 
which everywhere we are successful will be no better than the sec- 
ond kid on the block. 

We are going to be competing against monopolies who have 99 
percent of the residential business today, companies hke GTE and 
the Bell companies. We don't get our money back if we close our 
systems or if we tiun our back on what consumers want. K AOL 
is able to get DSL service that gives consumers a choice of ISPs 
and consumers want that, we would be very, very ill-advised not 
to make sure consumers can also get what they want from us. We 
have an incentive to do that. I think the question today is not 
whether open or closed or competitive or noncompetitive, is right; 
it is do we need more rules and laws to achieve that or do we have 
the incentives we need already in place. 

Ms. WATERS. Finally, Mr. Jacobs said that you are about to in- 
vest in ways that you are not going to be able to recoup your in- 
vestment. Would you do that? 

Mr. RosENBLUM. Well, I guess I would certainly hope that we 
don't. But I think that the essence of what he said, at least to my 
way of looking at it. Representative Waters, is that we are taking 
a very big risk here. We are taking a very big risk to make this 
Telecommunications Act promise of competition a reality. No one 
else is investing the kind of money that we are in building the 
kinds of facilities for residential customers that we are now doing 
through the cable systems. 

We are very optimistic about our ability to recover on our invest- 
ment if you give us a chance to serve customers, but that means 
giving them what they want, not giving them what—not giving 
them what we tell them they want. 

Mr. HYDE. The gentleman from Florida, Mr. McCollum. 
Mr. MCCOLLUM. I apologize for missing some of the earlier hear- 

ing, but I am fascinated by the subject matter and have certainly 
perused a good deal of your testimony this morning, gentlemen. I 
must say that I am open minded about this matter. It is a matter 
of which both sides of the argument—and maybe there are three 
sides really—^have a lot to say. And being somebody who likes to 
make the right decision, it makes it more difficult when you have 
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such good and persuasive advocates sitting here making those 
cases. 

I have one question that probably because I was absent has been 
touched on briefly before. But I would like to revisit it for my own 
clarification and maybe ask Mr. Boggs and maybe Mr. Rosenblum 
to respond to this. 

And that has to do with Mr. Barr's testimony and the points that 
he made that I thought were very explicit. I just would like clari- 
fication from your perspective where he says that many cable com- 
panies are compelling their customers to sign up, pay for, and use 
ISPs if they want to use a cable modem; and if they obtain a cable 
modem service, they must choose the compan^s cable, the cable 
companys ISP. 

He goes on to say that there are three penalties for not doing 
this: Customers who want to use another ISP, they still have to 
pay for the cable company's ISP; in other words, they have to pay 
twice. Second, there is a performance penalty he says that traffic 
of customers who want to reach another ISP tiave's on the public 
Internet leading to lower-quality connection rather th£in on yours. 
And finally, he says by making customers go through the cable 
company's own ISP, they can block competitive products from 
reaching their customers. 

I suppose, Mr. Boggs, I should direct that to you first. I only 
mention Mr. Rosenblum because I understand AT&T and Time 
Warner are kind of together collaborating these days on such mat- 
ters. And I would like to know what your response is to what Mr. 
Barr has said. He said it very succinctly. And I don't know how 
succinct the answer has been to that. 

Mr. BOGGS. I think it is a confused picture of what it is that 
Time Warner cable has built including throughout Florida where 
we have built a high-powered, high-speed network to serve the cus- 
tomers throughout the communities in which we have franchises. 

This network permits ovu" customers through the application of 
servers and interconnection facihties to get on to the Internet. It 
is in some ways em ISP itself. It also has local content that is pro- 
vided by the cable company and by other local institutions: muse- 
ums, schools and others. 

If an individual is a customer of Time Warner cable and sub- 
scribes to the extra service called Road Runner, they may get ac- 
cess to anywhere in the network that they choose. If some other 
ISP or some other information provider, for example, Bloomberg 
News or some other site on the Internet chooses to permit that cus- 
tomer to get access to them for free, the customer enjoys that ac- 
cess. 

If that third party chooses to charge them for that access, that 
is a choice that the customer can make with regard to that pro- 
vider. It is not a choice that we have made to charge someone twice 
for something. We are charging them what we think is a fair price. 
By the way, it is usually about $40 per month in the marketplace. 
It varies somewhat from market to meu-ket. And it is a service that 
customers throng to when we roll it out in the community. We are 
now feehng some stiff competition from DSL. As Ms. Lofgren said, 
it is a challenging new service but we are not in the position of 
charging people twice for anything. 
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Mr. McCoLLUM. Mr. Barr, do you want to respond to that before 
my time runs out here? 

Mr. BARR. They are trying to confuse a site that you might go 
to hke Yahoo versus an ISP. An ISP performs two functions. One, 
it is the intermediaiy that connects you to the backbone and helps 
you navigate over the Internet; ana second, it provides you with 
content, some of its own content, but then it organizes other con- 
tent. That is what an ISP is, Uke Mindspring, AOL, GTE.net. 

What they have done is say, if you want to buy high bandwidth, 
you must pay the cost of our ISP, ©Home. If you want to get to 
another ISP, forget this Yahoo nonsense, they are not an ISP. If 
you want to get to an ISP hke GTE.net or AOL, you have to pay 
twice for their service. It is a double pajmient. 

Mr. McCoLLUM. Mr. Boggs, is that accurate? Do you dispute the 
characterization Mr. Barr has just given that? 

Mr. BoGGS. No, I don't think it is accurate. I think the—in the 
provision of Internet services, there are lots of different services 
that are offered to a customer. There are many that are hybrid 
services that, in fact, have some ISP functions as well as having 
some content functions. And customers are free to choose them, 
using our network in any way that they wish. 

People choose to become our customer, they are buying our serv- 
ice, they choose to make that purchase, that subscription, they are 
then free to make any other subscriptions that they wish to. If they 
choose not to buy our service and choose to subscribe to some other 
service, that is their choice. And they are making that choice every 
day of the week. 

Mr. HYDE. The gentleman from Massachusetts, Mr. Meehan. 
Mr. MEEHAN. Thank you, Mr. Chairman. I would like unanimous 

consent to submit a full statement into the record. 
Mr. HYDE. Without objection. 
[The prepared statement of Mr. Meehan follows:] 

PREPARED STATEMENT OF HON. MARTIN T. MEEHAN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MASSACHUSETTS 

Mr. Chairman, 
I would like to thank you for calling this hearing today. The issues presented by 

these two bills are veiy important to consumers and businesses alike as we reflect 
upon the success or failure of the 1996 Telecommunications Act and as we look for- 
ward to the state of the telecommunications industry as it evolves with changing 
technologies in the coming years. 

It is self-evident to say that the telecommunications industry evolves and changes 
faster and with greater ramifications than any other sector of our economy. Internet 
use and access is booming; competition among Internet service providers is develop- 
ing offering consimiers real choices; the old phone compemy is unrecognizable and 
wul become more unrecognizable still; and all of these developments make commu- 
nications easier, cheaper and more reliable. 

The importance of the bills that we are debating today, the "Internet Freedom 
Act" and the "Internet Growth and Development Act" cannot be overestimated. The 
two controversial provisions of the bills: allowing the regional bell companies to 
make long distance data transfers; and forcing the unbundling of the broadband 
cable lines strike me as watershed events in telecommunications policy if enacted. 

My reaction to the two provisions differs. First, I will address permitting the re- 
gional bell companies (the "RBOCs") to compete in the long distance data market. 
Unfortunately, the promised sweeping changes contemplated in the 1996 Tele- 
communications Act, designed to present more choices, better service, and cheaper 
prices to consumers have not materialized. The reason for the lack of progress on 
this front can be and has been debated, but for my purposes, the only relevant point 
is that consumers have not seen the benefits. It seems that the only beneficiaries 
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have been the stockholders of the numerous companies who have been bought or 
who have merged since we passed the Act in 1996. 

Permitting the RBOCs the abihty to compete in data will spur investment in high 
speed DSL technology as the RBOCs wiU have an incentive to upgrade their net- 
works. Consumers will benefit by receiving faster Internet service through a greater 
choice of providers. 

Over half of today's traffic is data transmissions. Providing consumers with the 
fastest possible method for communicating data traffic is a necessity. This bill wiU 
incentivize the RBOCs to do just that. 

Exempting data from the requirements of section 271 of the 1996 Telecommuni- 
cations Act in light of the fact that no single RBOC has fulfilled the requirements 
of 271 in any single state gives me pause. I appreciate the argument that legislative 
reUef would not be necessary if the RBOCs simply compUed with the bill aa envi- 
sioned. 

On balance, however, the importance of consimiers to receive better service and 
more choices outweighs my concerns. It is not wishful thinking to believe that given 
this relief, the RBOCs will still expeditiously pursue 271 compliance in every state. 

Turning to the second laajoT issue presented in this bill, the open cable access pro- 
vision, my concerns here outweigh the benefits of the bill, at least in the short term. 
As in the data transmission section of the bill, my analysis focuses primarily on how 
it will affect consumers and their increased access to better, faster Internet connec- 
tions. 

In order for the companies currently investing in a broadband backbone to con- 
tinue doing so, there must be a regulatory framework that encourages investment 
and innovation. At this point, the cable companies have invested untold dollars in 
providing cable service to their customers. Unbundling that network now when AOL 
serves nulUons more customers than its competitors is premature. 

The FCC addressed this issue persuasively,when they reported, 
"We believe it is premature to conclude that there will not be competition in 

the consumer market for broadband. The preconditions for monopoly appear ab- 
sent. Although the consumer market is in the early stages of development, we 
see the potential for this market to accommodate different technologies." 

Congress does not need to wait until a monopoly is present to regulate the indus- 
try, but Congressional involvement at this early stage in the development of the 
Internet would be premature. I will be prepared to advocate opening the broadband 
backbone when the time comes; that time has not yet arrived. 

Congress needs to address the two controversial provisions of this bill with a focus 
on how to best serve the consumers. Consumers will benefit by creating incentives 
for the RBOCs and the cable industry to continue deploying better and faster tech- 
nology. 

Mr. MEEHAN. I want to comment on two of the provisions we are 
discussing today. The first is allowing regional Bell companies to 
make long distance data transfers. The second is forcing the 
unbundling of the broadband cable lines. Obviously, these provi- 
sions have broad public policy implications. It seems to me—I sup- 
port allowing the regional Bell companies to compete in the dis- 
tance data market. Permitting the regional Bells the ability to com- 
pete in data seems to me is going to spur investment in high-speed 
digital subscriber line technology, and the company is going to have 
incentives to upgrade their networks. Consumers would benefit by 
receiving faster Internet service through an upgraded choice of pro- 
viders. 

With regard to the open cable access provision, my concerns here, 
at least in comparison—comparing them with the benefits of the 
bill, at least in the short term, are we have to develop a regulatory 
framework that encourages investment and innovation. At this 
point the cable companies have invested milUons of dollars provid- 
ing cable service to their customers. And if we unbundle the net- 
work, what does that mean for the short term? And it seems to be 
premature at this point. 
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And we have to look at this as how do we address these two pro- 
visions of the bill with a focus on how to best serve the consumer. 
Consumers obviously are going to benefit by creating incentives for 
the regional Bell companies and incentives for the cable industry 
to continue deploying better and faster technologies. 

With all of this in mind, the number of mergers and investments 
in the telecommunications industry obviously are unparalleled in 
today's marketplace. Consumers in Massachusetts, for example, are 
impacted by the merger of Bell Atlantic and GTE and by AT&Ts 
pending purchase of Media One. 

Mr. Barr, on behalf of GTE and, Mr. Rosenblum, on behalf of 
AT&T, could you please comment on the impact of these trans- 
actions; and I would also like to hear Mr. Kimmelman's response 
on behalf of the consumers. 

Mr. BARR. You are talking about the major mergers? 
Mr. MEEHAN. Yeah, at least as they affect Massachusetts and 

other States. 
Mr. BARR. I think that the whole logic of the Telecom Act, really, 

was to promote some degree of consolidation, because if you tear 
away geographical restrictions and product line restrictions that 
have existed in the past—^remember we sort of had a siloed telecom 
industry. Everyone was sort of operating within their own little 
silo. And the Telecom Act basically wants everybody mixing it up. 
And, therefore, it is logical that the most efficient way economically 
for compEuiies to expand their geographic footprint and to expand 
their product hne are through consolidations. That is the most effi- 
cient way that brings consumer benefits. 

The problem will occur where mergers tend to bring together 
competing entities, existing competitors, and therefore diminish 
competition in some markets. But I wouldn't say generally that all 
mergers are bad. And you have to look at each merger as they 
come to see what its competitive impact is. 

Mr. MEEHAN. Mr. Rosenblum. 
Mr. ROSENBLUM. Thank you. Congressman. I guess because we 

don't favor any presumptions under antitrust laws, we also, like 
Mr. Barr, think mergers have to be viewed on their individual mer- 
its. And some are beneficial; some may not be. 

I think, though, that two kinds of mergers you raised are very 
different in terms of their impact on customers. In the case of GTE 
and Bell Atlantic or Bell Atlantic and Nynex before, or Ameritech 
and SBC just in the news now, I think we are disappointed at least 
because I think the purpose of the Telecom Act was to stimulate 
competition between firms that had not traditionally competed 
with one another. 

And in the case of local companies that merged, I think you see 
companies merging instead of competing with each other when 
they could have been competing. 

Our merger and investment in the cable industry is designed to 
promote exactly I think the kind of competition that Telecom Act 
envisioned. We are not only using the investment to compete over 
facilities with the incumbent monopolies, but I would like to think 
that our participation in cable is turning the cable industry and the 
telephone industry finally to face each other as competitors. 

Mr. HYDE. The gentleman ft-om Massachusetts, Mr. Delahunt. 
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Mr. DELAHUNT. Thank you, Mr. Chairman. All the questions I 
had have been asked. I think Mr. Kinunelman wanted an oppor- 
tunity to respond to my friend, Mr. Meehan's, question. 

Mr. KiMMELMAN. Thank you, Mr. Delahunt. I was on a roll with 
Mr. Barr, but this is when I have to disagree with him. I think 
every merger should be judged on its own merits, but I think both 
of these are devastating. I think we Eire losing potentisd competi- 
tors, as Mr. Rosenblum points out; but unfortxinately, I think the 
AT&T transaction while well intentioned on the telephone side can 
have devastating effects for rising cable rates and rising high-speed 
Internet access charges. We are just losing potential competitors to 
this consolidation. 

Back to your original point, though, Mr. Meehan, I think you 
raised—if we were in a markup setting and not in the context of 
a hearing, I would suggest that you can phase in obligations. Ms. 
Lofgren indicated some ideas related to sending clear signals to in- 
vestors. 

Really, for both of the provisions that you are talking about, I 
think there is a problem, as Mr. Salsbury has pointed out, with in 
the future segregating data from voice. Everything is being 
digitized. Nothing is going to be purely one or the other. It is an 
enormous problem in having separate poUcy rules for something 
that can't be separated easily and poUced. 

So I suggest that you can deal with both of those provisions 
through transitions. And while there are a lot of people I like to 
shock—one of the last people in the world I like to shock is Mr. 
Conyers—but I have to explain that the purpose of the 1996 act 
was to promote competition for greater choice and lower prices for 
consumers. We are 3V2 years into a law with cable prices soaring, 
$5 billion in new telephone charges because of poor antitrust en- 
forcement, horrible regulatory policy at the Federal level. We need 
to do something here. 

So whether it is phasing in some provisions, working them more 
carefully, we certainly have problems with some of the provisions 
in this bill. These markets will develop. The fact that data becomes 
the dominant driving force is interesting, but the fact that people 
who make less than 30 minutes of long distance calls today accord- 
ing to the FCC are paying twice what they were 2 years ago for 
those 30 minutes is outrageous. 

And we have to do something to make sure we are not giving 
away all the reasonable prices and affordability of our old system 
as we try to grow that into a competitive Internet. So we just urge 
you to step in and put a lid on the ongoing monopolistic pricing 
practices. 

Mr. DELAHUNT. Thank you, Mr. Kinunelman. And I will yield to 
the gentlelady from California. I do have one question, Mr. Chair- 
man. 

Ms. WATERS. GO. Take your question. 
Mr. DELAHUNT. I find your analysis interesting because as you 

say, those who use less than 30 minutes of long distance time are 
now paying double, which indicates that the burden has shifted in 
terms of those least able to pay, and the market has become so 
much more attractive. 
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All these gentlemen here today are clearly interested in the fast- 
est growing, most lucrative market, which is the tremsmission of 
data. I think for those of us who are in a policy-making role here, 
we ought to reflect on that. 

I just have one quick question for Mr. Jacobs. Let me preface it 
with an observation. I am really interested to see what happens to 
the market today after your amalysis is broadcast on C-Span and 
all over America. It will be interesting to see how AT&T does. In 
any event, you made an interesting point about UNE-P. I don't 
know if I am pronouncing it right. But litigation had commenced. 

Can you tell us what happened to that litigation or did the mar- 
ket realities and the aggressiveness of some of the players outpace 
the litigation in terms of changing the status quo? Because I guess 
my answer is if we rely on the enforcement of the antitrust provi- 
sions, we are talking about an extremely  

Mr. HYDE. Does the gentleman require additional time? 
Mr. DELAHUNT. If I could have an additional moment. 
Mr. HYDE. An additional moment. 
Mr. DELAHUNT. A chairman's moment. 
Mr. HYDE. I have been very strict with everybody up until now. 

And I don't want to incur their v/rath, but if unanimous consent 
is requested for another minute, why, they have a chance to object, 
and they haven't. So the gentleman has another minute. 

Mr. DELAHUNT. Thank you, Mr. Chairman. In any event, if you 
could just describe the litigation and the changing market condi- 
tions and draw a parallel for us in terms of whether this is an effi- 
cient mechanism, i.e., litigation through the courts of appeals, et 
cetera, et cetera. 

Mr. JACOBS. Litigation has been a fairly disastrous set of events 
for the industry. It has wildly delayed the onset of competition. 
UNE-P was attempted by the FCC as the primsuy way of getting 
long distance companies in the market. The RBOCs objected to it. 
They did the fair thing: They went to court; they had it overturned. 
That created effectively a 2V2-year truce imtil the Supreme Court 
ruled on it. The Supreme Court ruled recently and now the compo- 
nents of that issue has been thrown back to the FCC. We haven't 
yet heard their ruling, so we don't know the fate of UNE-P. 

The one place that UNE-P has come up is when RBOCs have de- 
cided that they are ready to get into long distance or eager to get 
in, such as the case in Texas and the case in New York. iTiey have 
struck separate deals with their State public utility commissions to 
offer up UNEI-P for limited periods of time for specific numbers of 
customers at these high discounted rates as a way of getting into 
long distance. So UNE-P is sort of a piecemeal issue right now. 
The RBOCs have not embraced it wholeheartedly, but they are 
using it to get into specific States into long distance. 

Mr. HYDE. The gentleman fi-om New Jersey, Mr. Rothman. 
Mr. ROTHMAN. Thank you, Mr. Chairman. First I want to associ- 

ate myself with Miss Lofgren's comments. I thought they were 
right on the money. The question for me is when does something 
become an essential facility? And who bears the burden of proving 
that? This may come as an odd thing for a Democrat to say, but 
people have described me as an odd Democrat and worse; but why 
shouldn't the presumption be that this is not an essential facility 
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yet if it has not yet reached 1 percent of the market? And if 1 per- 
cent is the right number, when DSL and wireless achieve 1 per- 
cent, are we going to declare them essenti£il facilities also? Is that 
going to be good for America? 

I am always tickled here in the House of Representatives by peo- 
ple who constantly rail against big government when it has to do 
>with health care or food for poor people or public education or 
cleaning up the environment or, God forbid, gun control or gun 
safety. The big hand of government is terrible. But when it comes 
to benefiting their industry or their constituents, big government 
intervention is the right thing to do. 

But I still think the presumption has got to be against calling 
this an essential facility, certainly at 1 percent. And again it may 
be an odd thing for a Democrat to say, but I am thrilled that the 
cable investors nave invested all of their billions of dollars to create 
a system now that everybody wants to jump in on. Because it is 
g:oing to provide consumers with so many options and opportuni- 
ties, the same with DSL and wireless. 

Will it encourage other entrepreneurs, capitalists, to expand be- 
yond cable DSL and wireless to some unknown technology that we 
can't even yet contemplate if we at 1 percent of the market declare 
cable to be an essential facihty? I think it might. 

I have a question for the gentleman from Portland. If the cable 
people have to take on these other folks, you know, these paid fran- 
chise fees to the cities, will that make them no longer cable compa- 
nies should they not pay their franchise fees? Or should we require 
the providers of these broadband services, the phone companies, 
satellite and wireless to pay franchise fees too or do we remove all 
of the franchise fees all together? 

Mr. STEN. Thank you, Congressman. To address your first ques- 
tion quickly from a local perspective, small government not big gov- 
ernment in Portland, Oregon, from our point of view I don't see 
how we could come to any conclusion except that these are essen- 
tial. We for many, many years have franchised cable facilities be- 
cause our citizens don't want 10 cable lines on the streets. We have 
one set of streets and they want one cable Une. 

Up until this year we have had two competing companies which 
both had a franchise geographic monopoly, TCI and Paragon; but 
by having two, we are able to work with both to see what would 
one company do for citizens, what would tmother not do. And we 
are able to negotiate over time good franchises. 

Mr. RoTHMAN. Reclaiming my time. Did you get to the point 
where you would know when you want to make wireless and DSL 
essential facilities? Have you figured that out? 

Mr. STEN. Well, wireless is a new one for local governments. On 
your franchise fee question, if I could finish up quickly on the last 
point, we now have one company that owns all of the cable systems 
in Portland. We have opportunities to say what we believe should 
happen. We are laboring under an assumption there is no Federal 
policy; local governments have the authority to exert open access 
requirements and we have. 

Mr. RoTHMAN. I am just going to reclaim my time. I probably 
have 10 seconds. Just to say that for me the burden of proof wovdd 
be on those who at 1 percent feel this is an essential facility and 



138 

to prove why this would not have a chilling efiFect on those who 
want to create new technologies and make the money the cable 
folks are presumably going to make now if they discover some 
other way to transmit data beyond those that we can think of 
today. 

Mr. STEN. I don't mean to take all your time; I mean to answer 
the question. One hundred percent of the cable still is not 1 per- 
cent. In Portland it is 100 percent that is what we are dealing 
with. We charge a franchise fee on whoever uses the right of way. 

Mr. ROTHMAN. So you couldn't give up the franchise fee for cable? 
Mr. Jacobs, do you have a comment? 

Mr. JACOBS. Yeah, I quite agree that to call something an essen- 
tial facility when it has 1 percent is sort of a misnomer. Secondly, 
as I understand it, an essential facility is when you don't have an 
alternative, not just a question of how much market sh£u-e it has. 
DSL is an alternative and there are many new alternatives coming 
on to the market. 

MCI WorldCom has, over the last couple of months along with 
Sprint, invested very dramatically in a technology called MMDS. It 
is a wireless technology. That is a function of chasing the exact 
same return on investment that cable is chasing and that the 
RBOCs are chasing. 

Mr. HYDE. I am sorry. Mr. Clelemd wants a minute. 
Mr. CLELAND. If I could most respectfully challenge the 1 percent 

assumption. This is just assuming this is one Internet market. A 
video ISP is very different than a narrowband telco ISP because 
they offer completely different products. Over a narrowband dia- 
logue, which is 30 nuUion telephone users, you can't pull down TV 
programming, you can't pull down the Titanic. You can't pull down 
these multimedia or video things. It just isn't allowed. I mean, it 
isn't possible. So of the market, of the video ISP marketplace, cable 
has a 90 percent share of that very different market than the telco 
market. 

Mr. HYDE. The gentleman's time has expired. AU time has ex- 
pired. 

I want to congratulate this panel for staying here and for your 
illumination of a very complicated issue. You may wish to ask if 
we are going to mark this bill up. I have no answer for that. I don't 
say yes or no. I say we are going to assimilate all that you have 
told us today and think about it and talk about it. And the deci- 
sions will be made. But there is nothing inaminent. So your anxiety 
quotient can diminish. 

Mr. CONYERS. Mr. Chairman, could I add my compliments to this 
very distinguished panel. Their staying power is enormous. And I 
am very grateful. 

Mr. HYDE. And the quality of their testimony. 
Mr. CONYERS. Pretty good too. 
Mr. HYDE. Very lofty. The committee stands adjourned. 
[Whereupon, at 1:06 p.m., the committee was adjourned.] 
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MATERIAL SUBMITTED FOR THE HEARING RECORD 

CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 

Washington, DC, January 5, 2000. 
Hon. WILLIAM BARR, 
Executive Vice President and General Counsel, 
GTE Corporation, Washington, DC. 

DEAR MR. BARR: I appreciate your appearing before the Committee on the Judici- 
ary to testify at the legislative hearing on H.R. 1686, the 'Internet Freedom Act," 
and H.R. 1685, the "Internet Growth and Development Act of 1999" on Wednesday, 
June 30, 1999. 

Members of the Committee have asked that you answer additional written ques- 
tions for the record. I have attached a copy of the questions. I would appreciate yo»ir 
answering the questions in writing and returning your answers to the Committee 
for inclusion in the hearing record at your earliest convenience. 

If the Committee c£ui provide you with any additional information, please do not 
hesitate to have your staff contact Joseph Gibson by phone at (202) 225-3951 or by 
fax at (202) 225-7682. I appreciate your participation in our hearing. 

Sincerely, 
HENRY J. HYDE, Chairman. 

cc: Hon. John Conyers, Jr. 

QUESTIONS FOR MR. BARR 

Question from Representative Meehan 
Numerous antitrust decisions set forth the factors that are to be considered in de- 

termining what qualifies as an "essential facility." Included among these factors are 
a determination of the relevant market and an assessment of market power. 

(a) Please explain how broadband access would be treated under these precedents, 
and whether find how the proposed legislation would treat broadband differently. 

(b) Please explain what impact you think the proposed legislation would have on 
the extent and nature of antitrust litigation in this country. 
Question from Mr. Rothman 

If the cable industry, which carries data on a broadband network, is to be consid- 
ered an "essential facility" notwithstanding the fact that they have only 1 percent 
of the ISP market, but on the theory that they are a medium that can carry a video 
broadcasting image as opposed to telephone wires, explain why at the same instance 
DBX and wireless carriers should also not be immediately declared essential facili- 
ties, because they too can carry a video image. 

GTE CORPORATION, 
Washington, DC. January 31, 2000. 

Hon. HENRY J. HYDE, Chairman, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR CHAIRMAN HYDE: Please find attached my answers to the written questions 
that you submitted to me by letter dated January 5, 2000, on behalf of members 
of your (Committee in connection with your Committee's June 30, 1999, hearing on 
H.R. 1686. 

(139) 
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Thank you etgain for permitting me to testify at the hearing. 
Sincerely, 

WILLIAM P. BARR, Executive Vice President. 
cc: Hon. John Conyers, Jr. 
Question from Representative Meehan 

Numerous antitrust decisions set forth the factors that are to be considered in de- 
termining what qualifies as an "essential facility." Included among these factors are 
a determination of the relevant market emd an assessment of market power. 

(a) Please explain how broadband access would be treated under these precedents, 
and whether and how the proposed legislation would treat broadband differently. 

(b) Please explain what impact you think the proposed legislation would have on 
the extent and nature of antitrust litigation in this country. 
Answer from Mr. Barr 

(a) The "essentieil facilities" doctrine is but one of many antitrust tools used to 
prevent anticompetitive abuses. Stated generally, the doctrine requires that a com- 
petitor share a facility with other competitors if (among other things) the facility 
is essential to competition and the facility is not practically or reasonably available 
from another source. The question in the context of broadband access, therefore, 
would be whether, within the relevant geographic market, a broadband access 
transport provider possessed a facility—a broadband line or network of broadband 
Unes, for example—that provided, during a relevant time period, a monopoly means 
of broadband access to consumers and that was not practically or reasonably 
duplicable from another source. 

The approach taken in section 102 of H.R. 1686 seems to me to be more analogous 
to the antitrust doctrine of unlawful tying than to the essential-faciUties doctrine. 
Specifically, section 102 would prevent any broadband access transport provider 
that has market power from leveraging its power into the adjacent broadband serv- 
ice market and would instead require that that provider not discriminate against 
other providers of broadband services. As I explained in my testimony, this principle 
of nondiscriminatory access has been a central tenet of telecommunications regula- 
tion for the last 15 years or so. Its application to the newly developed broadband 
access transport market, far from treating broadband any differently, would be a 
m£yor step towards consistency and regulatory parity. 

(b) I have no psurticular view on the impact the proposed legislation would have 
on antitrust litigation. Insofar as increased litigation is necessary to deter or penal- 
ize genuine anticompetitive abuses, such litigation should be welcomed. Insofar as 
certain provisions of H.R. 1686 might be construed overbroadly and could be further 
refined to focus more clearly and specifically on genuine anticompetitive abuses, I 
would support any such refinement. 
Question from Representative Rothman 

If the cable industry, which carries data on a broadband network, is to be consid- 
ered an "essential facility" notwithstanding the fact that they have only 1 percent 
of the ISP market, but on the theory that they are a medium that can carry a video 
broadcasting image as opposed to telephone wires, explain why at the same instance 
DBX and wireless carriers should also not be immediately declared essential facili- 
ties, because they too can carry a video image. 
Answer from Mr. Barr 

With aU respect, I must first take issue with the premises of your question. 
Among other things, I believe that economic analysis compels the conclusion that 
broadband access constitutes its own market; that H.R. 1686 is better understood 
by analogy to the antitrust doctrine of unlawful tying than to the "essential facili- 
ties" doctrine; and that H.R. 1686's treatment of all broadband access transport pro- 
viders (not just of the cable industry) is based not on their abUity to carry a video 
broadcasting image but on their having a transmission capability in excess of 200 
kilobits per second. 

I therefore do not understand H.R. 1686 to declare anything to be an "essential 
facility". Instead, I understand it to act to prevent abusive coupling of Internet 
broadband transport with other Internet products or services. DBS and wireless car- 
riers, to the extent that they have market power in broadband access to the Inter- 
net, would likewise be subject to such preventive measures. 
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CONGRESS OF THE UNITED STATES, 

HOUSE OF REPRESENTATIVES, 
Washington, DC, January 5, 2000. 

Mr. TIM BOGGS, Senior Vice President 
for Public Policy, 
Time Warner, Inc., Washington, DC. 

DEAR MR. BOGOS: I appreciate your appearing before the Committee on the Judi- 
ciary to testify at the legislative hearing on H.R. 1686, the "Internet Freedom Act," 
and H.R. 1685, the "Internet Growth and Development Act of 1999" on Wednesday, 
June 30, 1999. 

A Member of the Committee has asked that you answer additional written ques- 
tions for the record. I have attached a copy of the questions. I would appreciate your 
answering the questions in writing and returning your answers to the Committee 
for inclusion in the hearing record at your earliest convenience. 

If the Committee can provide you with any additional information, please do not 
hesitate to have your staff contact Joseph Gibson by phone at (202) 225-3951 or by 
fax at (202) 225-7682. I appreciate your participation in our hearing. 

Sincerely, 
HENRY J. HYDE, Chairman. 

cc: Hon. John Conyers, Jr. 

QUESTIONS FOR MR. BOGGS 

Question from Representative Meehan 
Numerous antitrust decisions set forth the factors that are to be considered in de- 

termining what qualifies as an "essential facility." Included among these factors are 
a determination of the relevant market and an assessment of market power. 

(a) Please explain how broadband access would be treated under theseprecedents, 
and whether and how the proposed legislation would treat broadband differently. 

(b) Please explain what impact you think the proposed legislation would have on 
the extent and nature of antitrust litigation in this country. 

TIME WARNER, 
Washington, DC, March 31, 2000. 

Hon. HENRY J. HYDE, Chairman, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR CHAIRMAN HYDE: Thank you for allowing me to testify before your Commit- 
tee at the legislative hearing on H.R. 1686, the "Internet Freedom Act", and H.R. 
1685, the "Internet Growth and Development Act of 1999" on June 30, 1999. 1 hope 
my testimony was of assistance to you and the Committee. 

On January 5, 2000, you wrote to ask me to submit a written response to a ques- 
tion posed by Representative Meehan for inclusion in the hearing record. Our re- 
sponse is enclosed. 

I also would like to take this opportunity to apprise you and your colleagues on 
the Committee on some developments which have taken place since your hearing. 
As you know, on January 10, 2000, Time Warner and America Online announced 
a strategic merger designed to create this century's first fully integrated media and 
communications company capable of enhancing consumers' access to the broadest se- 
lection of high-quality content and interactive service. At the merger announcement, 
Steve Case (Chairman and CEO of AOL) and Jerry Levin (Chairman and CEO of 
Time Warner) also made clear that the new company would be committed to ensur- 
ing consumer choice of Internet Service Providers (ISPs) and content. Shortly there- 
after, on February 29, 2000, the two companies announced a Memorandum of Un- 
derstanding outlining the open access busmess practices under which Time Warner 
will offer consumers a choice of multiple ISPs, including AOL, on its broadband 
cable systems. 

This announcement together with other recent developments in the marketplace 
confirm our view that the competitive marketplace is working to provide consumers 
with the broadest choice of Internet service providers. 

Please do not hesitate to contact me with any additional questions or if I can as- 
sist the Committee in any other way. 

Sincerely, 
TIMOTHY A. BOGQS. 

cc:  The Honorable John Conyers, Jr. 
Joseph Gibson, Chief Counsel 
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Question from Representative Meehan 
Numerous antitrust decisions set forth the factors that are to be considered in de- 

termining what qualifies as an "essential facility." Included among these factors are 
a determination of the relevant market and an assessment of market power. 

(a) Please explain how broadband access would be treated under theseprecedents, 
and whether and how the proposed legislation would treat broadband differently. 

(b) Please explain what impact you think the proposed legislation would have on 
the extent and nature of antitrust litigation in this country. 
Response 

The "essential facility" doctrine in antitrust law has never been adopted by the 
Supreme Court, see AT&T Corp. v. Iowa Utilities Bd., 525 U.S. 366, 428 (1999) 
(Breyer, J., concurring in part and dissenting in part), and has been harshly criti- 
cizea by commentators, see 3A Areeda & Hovenkamp, Antitrust Law §771c, at 176 
(1996) ("the 'essential facility, doctrine is both harmful and unnecessary and should 
be abandoned"). Even those courts that have recognized the existence of the doctrine 
have emphasized its narrow scope. See, e.g., Intergraph Corp. v. Intel Corp., 195 
F.3d 1346, 1357 (Fed. Cir. 1999) ("the essential facility theory is not an invitation 
to demand access to the property or privileges of another, on pain of antitrust pen- 
alties or compulsion"); Cambean Broad. Sys., Ltd. v. Cable & Wireless PLC, 148 
F.3d 1080, 1088 (D.C. Cir. 1998) ("[a] monopolist has no general duty to share his 
essential facility"). 

Nevertheless, to the extent that antitrust liability may be predicated on the essen- 
tial facility doctrine, the general contours of that doctrine are: ll(i) a monopolist 
who competes with the plaintiff controls an essential facility, (2) the plaintiff cannot 
duplicate that facUity, (3) the monopolist denied the plaintiffs use of the facility, and 
(4) the monopolist could feasibly have granted the plaintiff use of the facility^. Id.; 
see also MCl Communications Corp. v. American Tel. & Tel. Co., 708 F.2cl 1081, 
1132-33 (7th Cir. 1983). of course, before these factors can even come into play, a 
court must find that a company is a monopoUst, which requires a determination (^ 
the relevant market in which the company operates and an assessment of its mar- 
ket power. See, e.g., TV Communications Network, Inc. v. Turner Network Tele- 
vision, Inc., 964 F.2d 1022, 1025 (10th Cir. 1992); Consul, Ltd. v. Transco Energy 
Co., 805 F.2d 490, 494 & n. 11 (4th Cir. 1986). Moreover, the essential facility doc- 
trine does not condemn the company's monopoly itself; rather, it is addressed to the 
effect of that monopoly on competition in a related market. See 3A Areeda & 
Hovenkamp, supra §771a, at 172 ("the essential facility doctrine concerns vertical 
integration—in particular, the duty of a vertically integrated monopolist to share 
some input in a vertically related market . . . with someone operating in an up- 
stream or downstream market"). 

Given these principles, it is not clear how the essential facility doctrine, if vahd, 
could have any application to broadband Internet services at all. 

The prerequisite for the application of the essentitd facility doctrine^—the exist- 
ence of a monopoly—is not satisfied. First of all, the vast mayority of consumers who 
use the Internet access it through a narrowband service, and it is far from clear 
that narrowband and broadband Internet services should be classified as separate 
antitrust markets. Moreover, even if broadband Internet services do constitute a 
separate market, that market is characterized by intense and vigorous competition. 
Cable operators, telephone companies and others, including satelhte operators, Eire 
aggressively rolling out broadband services all across the country. See, e.g., Roger 
O. Crockett & Catherine Yang, "Faster, Faster, Faster", Business Week, Oct. 18, 
1999, at 191. These companies are relying on a variety of technologies and aire offer- 
ing consumers and businesses a variety of service plans. Countless articles have 
been written comparing the pros and cons of each company's approach. See, e.g., 
Peter H. Lewis, "Picking the Right Data Superhighway", N.Y. Times, Nov. 11, 1999, 
at Gl. Perhaps most importantly, the development and deployment of broadband 
technologies is in its infancy. In the words of William E. Kennard, Chairman of the 
Federal Communications Commission: 

"The broadband market is fertile, but still undeveloped. The future is bright, 
but still glimmering in the distance. We are about 50 meters into a race that 
is sure to be a marathon. 

Sometimes people talk about broadband as though it is a mature industry. 
But, the fact is that we don't have a duopoly in broadband. We don't even have 
a monopoly in broadband. We have a NO-opoly. Because, the fact is, most Amer- 
icans don't even have broadband." 

William E. Kennard, "The Road Not Taken: Building a Broadband Future for Amer- 
ica", Speech before the National Cable Television Association, June 15, 1999, avail- 
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able at http'y/www.fcc.gov/Speeches/Kennard/spwek921.html. In the absence of a mo- 
nopoly in any relevant market, the essential facility doctrine cannot apply. 

On its path to establishing "a presumption of a violation of [the Sherman Act]", 
H.R. 1685, §502; H.R. 1686, 1102, the proposed legislation alters traditional notions 
of antitrust market definition and market power. 

For example, the proposed legislation would require a court to forgo analyzing 
whether narrowband smd broadband Internet services are in the same market. 
Standard antitrust principles relevant to defining a market, such as substitutability 
of use and cross-elasticity of demand, see, eM., Brown Shoe Co. v. United States, 370 
U.S. 294, 325 (1962), are dispensed with in favor of a rigid determination that Inter- 
net services with "a transmission capability in excess of 200 kilobits per second" are 
in one market, H.R. 1685, §505(1); H.R. 1686, §105(1), and Internet services with 
a "transmission capabihty" that is one kilobit per second slower are in another. As 
a result, a court assessing a broadband provider's liabiUty under the proposed legis- 
lation would not consider the substantial competition posed by narrowband provid- 
ers, who continue to be the source of Internet services for the vast mtyority of Amer- 
icans. 

The proposed legislation also departs from traditional antitrust principles in that 
the relevant market in which to assess a defendant's liability is aefined to include 
"the provision of broadband services over a single broadband access transport pro- 
vider's facilities". H.R. 1685, §505(5); H.R. 1686, §105(5). Thus, in addition to carv- 
ing narrowband providers out of the relevant market, the proposed legislation 
carves all competing broadband providers out of the relevant market as well. 

The proposed legislation changes the analysis of competition and tremsforms by 
assuming all providers of broadband Internet services are monopolists, regardless 
of how many consumers they serve smd how many other providers they compete 
with. 

CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 

Washington, DC, January 5, 2000. 
Mr. MARK ROSENBLUM, Vice President for Law, 
AT&T Corporation, Washington, DC. 

DEAR MR. ROSENBLUM: I appreciate your appearing before the Committee on the 
Judiciary to testify at the legislative hearing on H.R. 1686, the "Internet Freedom 
Act," and H.R. 1685, the "Internet Growth and Development Act of 1999" on 
Wednesday, June 30, 1999. 

A Member of the Committee has asked that you answer additional written ques- 
tions for the record. I have attached a copy of the questions. I would appreciate your 
answering the questions in writing and returning your answers to tne Committee 
for inclusion in the hearing record at your earliest convenience. 

If the Committee can provide you with any additional information, please do not 
hesitate to have your staff contact Joseph Gibson by phone at (202) 225-3951 or by 
fax at (202) 225-7682.1 appreciate your participation in our hearing. 

Sincerely, 
HENRY J. HYDE, Chairman. 

cc: Hon. John Conyers, Jr. 

QUESTION FOR MR. ROSENBLUM 

Question from Representative Meehan 
Numerous antitrust decisions set forth the factors that are to be considered in de- 

termining what qualifies as an "essential facility." Included among these factors are 
a determination of the relevant market and an assessment of market power. 

(a) Please explain how broadband access would be treated under theseprecedents, 
and whether and how the proposed legislation would treat broadband differently. 

(b) Please explain what impact you think the proposed legislation would have on 
the extent and nature of antitrust litigation in this country. 

AT&T, 
Basking Ridge, NJ, March 6, 2000. 

Hon. HENRY J. HYDE, Chairman, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: In response to your correspondence dated January 5, 2000, 
enclosed is my response to the question submitted by Representative Meehan for the 
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record of the legislative hearing on H.R. 1686, the "Internet FVeedom Act" and H.R. 
1685, the "Internet Growth and Development Act of 1999" on Wednesday June 30, 
1999. 

I greatly aporeciated the opportunity to testify before the Committee, and stand 
ready to provide additional assistance to you or members of the Committee. In addi- 
tion, please feel free to call J.J. Johnson, AT&T Vice President for Congressional 
Affairs, at (202) 457-2255 if you have any questions or if you need any additional 
information. 

Sincerely, 
MARK C. ROSENBLUM. 

cc:  Hon. John Conyers, Jr. 
Hon. Martin ^Ieehan 

Enclosure 
Question from Representative Meehan 

Numerous antitrust decisions set forth the factors that are to be considered in de- 
termining what qualifies as an "essential facility." Included among these factors are 
a determination of the relevant market and an assessment of market power. 

(a) Please explain how broadband access would be treated under theseprecedents, 
and whether and how the proposed legislation would treat broadband differently. 

(b) Please explain what impact you think the proposed legislation would have on 
the extent and nature of antitrust litigation in this country. 
AT&Ts Response 

a. Under established antitrust principles, a facility is considered "essential" only 
if the facility provides a service that itself constitutes a relevant market and permits 
market power to be exercised in that market. See generally HERBERT HOVENKAMP, 
FEDERAL ANTITRUST LAW §7.7 (1994) (citing cases). Further, courts have interpreted 
the essential facility doctrine to require a showing that no practical alternatives are 
available. Id. §7.7a. See also McKemie v. Mercy Hospital, 854 F.2d 365 (10th Cir. 
1988); Alaska Airlines v. United Airlines, 948 F.2d 536 (9th Cir. 1991). By contrast, 
merely showing that alternative facilities are more costly is insufficient to establish 
that a facility is "essential." Under well-established precedents, there can thus be 
no finding of an essential facility where there are numerous providers competing for 
the same customers. 

Even if broadband Internet access were the relevant market, it is clear that there 
is vigorous competition in that "market" and that cable modem service providers 
such as AT&T have no ability to exercise power in that "market." Accordingly, cable 
broadband Internet access facilities would not be deemed "essential" under existing 
law. 

Even a cursory summary of the marketplace confirms that there are numerous 
providers of high speed Internet access. Digital Subscriber Line ("DSL") deployment 
exploded in 1999, and there are now more DSL-capable residences than cable 
modem-capable residences.' Further, DSL has been growing faster than cable 
modem service ^ such that (based on current trends and the predictions of some in- 
dustry observers) DSL subscribership may overtake cable modem subscribership in 
the very near future.^ At the same time, DSL prices have plummeted (and continue 
to fall). Multiple competitively-priced DSL offerings continue to spring up in every 
geographic area in which AT&T offers cable modem service. 

But the ubiquitous telephone networks are not the only source of facilities-based 
competition to the cable networks owned by AT&T and other companies. RCN and 
others are overbuilding incumbent cable systems with their own hybrid-fiber coax 
networks. RCN, for example, recently einnoimced that it will overbuild AT&T's cable 
systems in Portland and offer local and long distance phone, cable TV, and high 
speed Internet service over that new system.'' 

MCI WorldCom, Sprint, US WEST, NextLink, Winstar, Motorola, Teledesic, Lock- 
heed Martin, Alcatel Espace, Loral and other industry heavyweights are investing 
tens of billions of dollars to deploy additional alternative broadband paths to resi- 
dences that will be in place and offering service by the time broadband providers 
eiyoy a substantial share of the Internet services market. MCI WorldCom and 

'Announcements by the mtgor DSL network owners confirm more than 50 million DSL-capa- 
ble homes at the end of 1999, as compared to less than 40 million cable modem<apabIe homes. 

* Sylvia Dennis, DSL Taking Off Big Time, Newsbyte News Network (Aug. 17, 1999); http-y 
/www ,u8west.com/new8/012600.html. 

^Vito Racanelli, AOL-Time Warner Deal Leaves Baby Bells Urvjustly Shunned, Barren's (Jan. 
15, 2000). 

^Buildioe a System U> Rival AT&T, The Oregonian, Bl (Jan. 13, 2000). 
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Sprint will rely primarily on fixed wireless networks that can deliver much greater 
bandwidth than either cable modem or DSL services. With existing Ucenses, the two 
companies can reach 60% of U.S. households,^ and in a recent press conference MCI 
WorldCom stated that it would begin providing broadband fixed wireless service 
writhin a year of closing its merger with Sprint."" NextLink, which will be able to 
reach 95% of customers in the top 30 markets, plans to offer broadband services via 
fixed wireless this year.'' Winstar, flush with $900 million investment from a Micro- 
soit-led consortium,* is also aggressively roIUng out fixed wireless networks.^ And 
US WEST just announced that it will launch a nationwide broadband wireless offer- 
ing. Industry analysts predict fixed wireless companies to grow to a $7 billion indus- 
try by 2003.10 

SateUite providers DirecPC and Echostar already offer Internet service with 
download speeds equivalent to the speeds shared network cable modem customers 
often obtain. DirecPC owner Hughes is investing $1.4 billion in a two-way 
broadband data satellite network, Spaceway, that will begin providing service in the 
United States by the year 2002 at multi-megabit speeds." Teledesic, a global sat- 
ellite concern funded by Bill Gates and Craig McCaw, is spending $9 billion on its 
"Intemet-in-the-Sky" project, which will provide consumers with affordable, world- 
wide, ultra-fast Internet access, video-conferencing, and high-quality voice and digi- 
tal data service beginning in 2003 using a constellation of 288 low-Earth-orbit sat- 
ellites.'^ Other satellite-based providers, including Motorola, Lockheed Martin, 
Alcatel Espace, and Loral, expect to invest over $25 billion to establish broadband 
satellite services in the coming years. 

Moreover, while this analysis establishes that there would be no "essential facil- 
ity" even if broadband access were a relevant market, the reaUty is that broadband 
access is not now or in the foreseeable future a relevant market for antitrust pur- 
poses. Rather, broadband access competes with narrowband access, and both are in 
the same product market. Three key tacts make this clear. 

First, broadband semce is priced competitively with narrowband service. Wlien 
the Federal Communications Commission examined retail prices last year, it found 
that the total monthly cost of broadband Internet access via cable modem is exactly 
the same as the monthly cost of narrowband Internet access; moreover, the "total 
first-year costs" were actually lower with the cable modem.'^ This is no coincidence. 
Because they must win price-sensitive customers away from existing substitutes, 
AT&T and other broadband access providers are driven by market forces to price 
their services to compete with dial-up access. 

Second, consumers use both narrowband and broadband for the same core appUca- 
tions. The vast m^ority of valuable Internet applications, such as e-mail and Web 
access, are available to users regardless of the specific ISP supplying the applica- 
tion, and the vast mtyority of content available to consumers over the Internet is 
not tailored to higher bandwidth speeds. Internet content providers can reach essen- 
tially the same set of consumers via nturowband or broadband access, and there is 
no difierence between the Web sites that any consumer can access whether using 
broadband or narrowband. AOL smd other narrowband services are also able to use 
caching to compete with broadband offerings.''' Caching content locally reduces con- 
gestion £md allows customers to access this content much more quickly than having 
5D download the content from the public Internet. 

Third, at the present time and for years to come broadband and narrowband will 
be competing for the same mass market of Internet subscribers. Of course, at one 

'Kelly Carroll, Alternative Access: MMDS may become Choice Conduit for Wireless Internet 
(Sep. 6, 1999); 1999: The Year Broadband Wireless Entranced the Industry. Wireless Today 
(Jan. 6, 2000). 

sEbbers Points to Rapid Digital Divide Crossing by MCI-Sprint, Wireless Today (Jan. 13, 
2000). 

''See         httpy/www.redherring.com/mag/issue67/new9-fealure-du99-nextlink.hlml; hltp:// 
www.nextlink.corny ra/news/archive/press/xpr corp 011200-testing.html. 

»httpy/www.winstar.com./pre8s/1999/Templ.asp?fileid=1223996. 
^See 1999: The Year Broadband Wireless Entranced the Industry, Wireless Today (Jan. 6, 

2000); httpy/www.winstar.com/pre8s/1999/093a992.asp. 
'" 1999: The Year Broadband Wireless Entranced the Industry, Wireless Today (Jan. 6, 2000). 

68). 
" http-y/www.mercurycenter.com. 
'2 See http://www.teledesic.com/newsroom/05-21-98.html. See also In the Matter of En Banc 

Hearing on Broadband Services (July 9, 1998), Transcript Comments of Steve Hooper, co-CEO 
of Teledesic and Chairman of Nextlink Communications at 9-13 (httpy/www.fcc.gov/enbanc/ 
070998/ eb07O998.html). 

"See Report, Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable and Timely Fashion, 14 FCC Red. 2398, 2443-2444 (1999). 

'* See http://webiiia8ter.info.aol.coiii/caching.html. 
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end of the spectrum are some customers who demand high-speed access and are not 
sensitive to price, just as at the other end there are those who want low-priced ac- 
cess reeardless of speed. But both broadbEuid and narrowband providers aspire to 
more than those "tails" of the distribution, and thus it is the competition tor the 
marginal customer that counts for market definition purposes. Many millions of cur- 
rent narrowband customers might be persuaded to switch to broadband service—i/" 
competitive and attractive offerings are available. 

For this vast m^ority of consumers, the choice between narrowband and 
broadband involves trade-offs that make the two modes of access close substitutes, 
and confirm that the^ are in the same relevant product market for antitrust piur- 
poses. A person decidmg whether to replace dial-up access with a cable modem serv- 
ice will recognize that tne cable modem service offers speed and "always on" advan- 
tages. But dial-up access has its own advantages: a dial-up customer can access the 
Internet and use e-mail firom remote locations; a cable modem customer cannot. 
Dial-up service can use existing customer premises equipment. For those dial-up 
customers who do not purchase an extra telephone line, it is less expensive than 
cable modem service, mid for those who do, although the cost is comparable, they 
obtain an extra line that can also be used for regular voice communications and 
faxes. 

By contrast, consumers who purchase a cable compan/s on-line service cannot yet 
use that capability to make pnone calls, hook up a fax machine, or dial up to an 
employer's server. Given these trade-offs, and the enormous number of Internet sub- 
scribers who will be choosing between access modes in coming years, it can hardly 
be doubted that there is substantial substitutabihty between broadband and 
narrowband Internet access services. 

In fact, courts have routinely rejected claims that one product is in a separate 
market from another product just because it enjoys some advantages over that prod- 
uct. In the landmark case of United States v. E.I. du Pont de Nemours & Co., 351 
U.S. 377, 399 (1956), the Supreme Court rejected the claim that cellophane is in 
a different market from other wrapping materials because, "despite cellophane's ad- 
vantages, it has to meet competition from other materials." In FTC v. Owens-Illi- 
nois, Inc., 681 F. Supp. 27 (D.D.C.), vacated as moot following completion of merger, 
850 F.2d 694 (D.C. Cir. 1988), the court rejected the claim that glass containers 
were in a separate market from metal and plastic containers. Despite obvious dif- 
ferences in features, and the fact that some customers would only purchase glass, 
there was enough competition between the different materisds to include them in a 
single market. Similarly, in United States v. Gillette Co., 828 F. Supp. 78 (D.D.C. 
1993), the court refused to limit the market to fountain pens. Although some cus- 
tomers were devoted to fountain pens and would purchase nothing else, many other 
customers would "substitute other modes of writmg," and the market was defined 
accordingly. 

This bill would stand these well-established principles on their head. It imposes 
an inflexible statutory definition of the relevant "market" (the Ijroadband service 
provider market") which is inaccurate at best and more generally inappropriate. In 
the normal course, under well-developed case law, an antitrust plaintiff must prove 
that the defendant has the power to control prices and output and exclude competi- 
tors in a relevant market. "The appropriate definition of the relevant market is thus 
the starting point of traditional antitrust euialysis. To determine what the relevant 
market actually is, agencies and courts must consider the facts as to whether cus- 
tomers have alternatives that effectively prevent a firm from raising prices or limit- 
ingchoice without losing business—in antitrust jargon, the "elasticities." 

This bill, in contrast, would foreclose the usual role that economic reaUties and 
evidence play in this determination and force an artiHcitd definition of the market. 
Not only does the bill decree that broadband services are the relevant market—even 
though broadband Internet access services plainly compete with narrowband serv- 
ices today—the bill further declares that the facilities of a single broadband access 
provider constitute the relevant market. In essence, this bill would bypass relevant 
case law and deem individual broadband networks to be "essential facilities" with- 
out finding any ability to exercise monopoly power and notwithstanding that those 
seeking access to suck a network have alternative suppliers that can provide the 
same or similar high-speed capabilities. This ignores long-developed precedent on 
the essential facilities doctrine by asserting a presumption of a Sherman Act viola- 
tion based only on a broadband access providers legitimate business decisions. 

b. The legislation would have a profoundly negative impact on the nature and ex- 
tent of antitrust litigation in this country. First, the bill would create liability where 
liability should not and otherwise would not exist. As noted in response to part (a), 
the artificial and inaccurate legislative pronouncement that the facilities of a single 
service provider constitute the relevant market would impose antitrust liability and 
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treble damages on firms that have no market power. And as broadband technolo^ 
evolves and the number of broadband alternatives continues to expand, this inflexi- 
ble statutory definition would grow more and more obsolete—but would remain a 
fixture in the law. 

Second, the new procedural rules that the bill would establish in this one type 
of antitrust case would create enormous confusion. The "presumption" of a Sherman 
Act violation that would be applied, for example, is entirely undefined. The proposed 
bill does not explain how this presumption could be rebutted, or how a Sherman 
Act case would proceed once its applicability is established. 

Third, the bill would require the judiciary to assume the rule of regulators. Fed- 
eral judges would be required to establish (and oversee) the rates, terms, and condi- 
tions for interconnection between thousands of broadband and Internet providers. 
This ongoing obligation would be highly burdensome to the courts and the parties, 
£ind would require the judiciary to assume responsibility well beyond its traditional 
areas of competence. 

Fourth, and for all the reasons noted above, the bill would greatly increase the 
amount and cost of litigation, diverting resources that would otherwise be devoted 
to serving consumers through competition on the merits. By estabUshing the equiva- 
lent of a new cause of action along with a presumption of liability (notwithstanding 
the presence of facts that would oQierwise preclude liability under the existing anti- 
trust laws), the bill would expand enormously the incentive to litigate. And because 
the bill gives special advantages to plaintins by creating a presumption in their 
favor, it would oe far more difficult to obtain dismissal or summary judgment of 
meritiess cases. 

CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 

Washington, DC, January 5, 2000. 
Mr. GEORGE VRADENBUHG, 
Senior Vice President, 
America Online, Dulles, VA. 

DEAR MR. VRADENBURG: I appreciate your appearing before the Committee on the 
Judiciary to testify at the legislative hearing on H.R. 1686, the "Internet Freedom 
Act," and H.R. 1685, the "Internet Growth and Development Act of 1999" on 
Wednesday, June 30, 1999. 

Members of the Committee have asked that you answer additional written ques- 
tions for the record. I have attached a copy of the questions. I would appreciate your 
answering the questions in writing and returning your answers to tne Committee 
for inclusion in the hearing record at your earliest convenience. 

If the Committee can provide you with any additional information, please do not 
hesitate to have your stsiff contact Joseph Gibson by phone at (202) 225-3951 or by 
fax at (202) 225-7682. I appreciate your participation in our hearing. 

Sincerely, 
HENRY J. HYDE, Chairman. 

cc: Hon. John Conyers, Jr. 

QUESTIONS FOR MR. VRADENBURG 

Questions from Representative Pease 
1. Please summarize all predictions and/or discussions AOL has made in public 

during 1999 regarding or reflecting (1) its anticipated number of, or growth in, sub- 
scribers over any or all of the next five years; (2) its anticipated number or propor- 
tion of subscribers who will continue to use narrowband access; and (3) its antici- 
pated number of subscribers who will use any of the broadband access arrange- 
ments in which AOL has announced its participation with local telephone or sat- 
ellite providers. 

2. Given AOL's support for unbundling access to broadband service offered over 
cable facilities, would you also support unbundling access to services offered via 
wireless cable or satellite? 
Question from Representative Meehan 

Numerous antitrust decisions set forth the factors that are to be considered in de- 
termining what qualifies as an "essential facility." Included among these factors are 
a determination of the relevant market and an assessment of market p>ower. 

(a) Please explain how broadband access would be treated under these precedents, 
and whether and how the proposed legislation would treat broadband differently. 
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(b) Please explain what impact you think the proposed legislation would have on 
the extent and nature of antitrust litigation in this country. 
Question from Mr. Rothman 

If the cable industry, which carries data on a broadbttnd network, is to be consid- 
ered an "essential facility" notwithstandiag the fact that they have only 1 percent 
of the ISP market, but on the theory that they are a medium that can carry a video 
broadcasting image as opposed to telephone wires, explain why at the same instance 
DBX and wireless carriers should also not be immediately declared essential facili- 
ties, because they too can carry a video image. 

AMERICA O^^JNE INC., 
Dulles, VA, March 27, 2000. 

Hon. HENRY J. HYDE, Chairman, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR CHAIRMAN HYDE: Thank you for the opportunity to appear before the Com- 
mittee on the Judiciary on Wednesday, June 30, 1999, to testify at the hearing on 
H.R. 1686, the "Internet Freedom Act" and H.R. 1685, the "Internet Growth and De- 
velopment Act of 1999." This letter responds to your request that I provide answers 
to additional written questions for inclusion in the hearing record. 

During this hearing, the issue of "open access' was widely discussed. Before ad- 
dressing the specific questions set forth in your letter, I wanted to also include in 
the record an update on some important—and positive—marketplace developments 
related to the open access issue. On Janutiry 10, 2000, AOL and Time Warner an- 
noiuiced a strategic merger designed to create the world's first fiilly integrated 
media and communications company for the Internet Century. At the time of the 
merger announcement, both Steve Case (CEO of AOL) and Jerry Levin (CEO of 
Time Warner) made clear that the combined company would support open access 
and implement it on the Time Warner Cable systems. Since that time, the compa- 
nies have worked expeditiously to develop further details on how open access would 
be implemented so that consumers in Time Warner's local cable ft-anchise areas 
wo»ild have choice and competition with respect to cable Internet services. The re- 
sult of that effort was an a 11 point Memorandum of Understanding (MOU), an- 
noimced by AOL and Time Warner on February 29, 2000. A copy of the MOU is 
attached. 

At the heart of the MOU is the parties' commitment to ensuring that consumers 
will be able to choose ftx)m among miiltiple ISPs for high-speed Internet service over 
AOL Time Warner's broadband cable systems. Significantly, consumers will not be 
required to purchase service firom an ISP Uiat is afliliated with AOL Time Warner 
in order to eryoy broadband Internet service over AOL Time Warner cable systems. 
The parties also have committed to offer a diversity of ISPs. AOL Time Warner will 
not place any fixed limit on the niunber of ISPs with which it will enter into com- 
mercial arrangements. Moreover, AOL Time Warner will offer those ISPs the choice 
to partner on a national (i.e., on all AOL Time Warner cable systems), regional, or 
local basis, in order to facilitate consumer choice among ISPs of different size and 
scope. While the MOU is subject to existing Time Warner obligations, AOL Time 
Warner is committed to providing a choice of ISPs as quickly as possible, and will 
work to try to achieve that goal even before its current obligations expire. 

In short, we believe that our MOU, combined with AT&T's announcement that 
it also intends to provide consumers with the ability to choose among multiple ISPs 
over AT&T cable systems, demonstrates real progress in the marketplace. Since the 
announcement of the AOL Time Warner MOU, press reports suggest that another 
m{gor cable company (Comcast) is moving toward a policy of ofiering multiple ISPs 
over their cable systems. As a result of these positive steps toward cable industry 
adoption of a multiple ISP model, implementation of open access nationwide is be- 
coming no longer a question of if, but of when. Given this important progress in the 
marketplace, it appears that government intervention in this area is not necessary 
at this time. That said. Congress should continue its important oversight role in this 
area until we arrive at the day when open access is ensured across all platforms 
so consumers will enjoy the full benefits of competition and choice. 
Questions from Representative Pease: 

1. Please summarize all predictions and/or discussions AOL has made in public 
during 1999 regarding or reflecting (1) its anticipated number of, or growth in, sub- 
scribers over any or all of the next five years; (2) its anticipated number or portion 
of subscribers who will continue narrowband access; and (3) its anticipated number 
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of subscribers who will use any of the broadband access arrangements in which AOL 
has announced its participation with local telephone or satellite providers. 

While AOL has not publicly made any recent predictions on these subjects, a 
number of independent analysts have made general forecasts. For example, 
Forrester Research predicts the following number of Internet penetrated households 
over the next several years: 

2000 44.396 milUon 
2001 51.254 milUon 
2002 56.021 milhon 
2003 59.808 million 

Of these households, Forrester estimates the following number will have broadband 
service: 

2000 4.749 million 
2001 9.205 million 
2002 15.855 miUion 
2003 22.400 miUion 

With the following number of households using narrowband service: 
2000 39.647 million 
2001 42.049 million 
2002 40.166 million 
2003 37.408 milUon 

See Forrester Research; Consumers; Digital Decade (Jan. 1999). 
Another analyst, Jupiter Communications, forecasts that in the year 2003, 77% 

of onUne consumers will be accessing the Internet through a dial-up connection, rep- 
resenting 52.3 million households. See Jupiter Communications; Trends and Out- 
look: Bandwidth Access and Strategies (Feb. 2000). Among consumers who were in- 
terested in receiving high-speed access, the Yankee Group found that 30% said they 
would prefer to receive the service fttjm their telephone company, while 20% favored 
their cable provider. The remaining 50% said they still had no preference. See The 
Yankee Group, Cable Modems and DSL: High-Speed Growth for High-Speed Access 
(Jan. 2000). 

2. Given AOL's support for unbundling access to broadband service offered over 
cable facilities, would you also support unbundling access to services offered via wire- 
less cable or satellite. 

The principles of consumer choice and competition that have characterized Inter- 
net access in the narrowband world can and should be preserved as multiple 
broadband access platforms emerge. Whether broadband access is provided over 
cable systems, or through a wireless cable, satellite or DSL platform, consumers 
should be able to eiyoy affordable, convenient and faster Internet service from ?a 
choice of Internet Service Providers. AOL does not believe that consumers should 
be required to purchase service from an ISP afHUated with the owner of the plat- 
form over which they receive access. Just as the two largest cable operators nave 
now committed themselves to the path of open access over cable systems, we look 
for emerging broadband industry leaders in all platforms, consistent vnth the avail- 
able technology, to follow suit. 
Questions from Representative Meehan: 

Numerous antitrust decisions set forth the factors that are to be considered in de- 
termining what qualifies as an "essential facility." Included among these factors are 
a determination of the relevant market and an assessment of market power. 

(a) Please explain how broadband access would be treated under these precedents, 
and whether and how the proposed legislation would treat broadband differently. 

While AOL has been, and remains, committed to the goal of open access, AOL has 
never suggested that cable Internet access service be subjected to essential facilities 
or common carrier based regulation. We thus have not relied on these precedents 
regarding essential facilities or common carriers as the model on which open access 
should be based. 

(b) Please explain what impact you think the proposed legislation would have on 
the extent and nature of antitrust litigation in this country. 

Although H.R. 1686 and H.R. 1685 would allow a civil action under the Sherman 
Act, AOL has long hoped that open access would be achieved in the marketplace 
without the necessity of antitrust litigation. While antitrust laws redress market 
failures after they occur, the core principles underlying antitrust law seek to encour- 
age competition and to prevent market failures from occurring in the first place. 
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Antitrust laws have thus sought to preserve and enhance consumer welfare across 
industries on a forward-looking or prophylactic basis by driving markets toward 
structures and practices which foster, not retard, competition. The poUcymakers 
supporting this legislation have sent a strong and loud message that business mod- 
els which stifle competition and consumer choices shall not be permitted. By seeking 
to create procompetitive business models before market failures have occurred, this 
legislation is designed to reduce the incidence of meu'ket failure and to substitute 
forward-looking pre-market failure remedies in Heu of post hoc market-correcting 
litigation. And, just in the short time since this legislation was introduced, the raar- 
ketplace has responded accordingly. 
Question from Mr. Rothman: 

If the cable industry, which carries data on a broadband network, is to be consid- 
ered an "essential facility" notwithstanding the fact that they have only 1 percent of 
the ISP market, but on the theory that they are a medium that can carry a video 
broadcasting image as opposed to telephone wires, explain why at the same instance 
DBX (sic?) and wireless carriers should also not be immediately declared essential 
facilities, because they too can carry a video image. 

AOL has not advocated essential facilities-based doctrine or regulation for the 
cable Internet access platform. AOL thus would not advance the notion of essential 
facilities-based doctrine or regulation for other broadband platforms on the basis 
that they are capable of carrying a video broadcast image. AOL, however, does be- 
lieve that open access to all broadband platforms is vital for consumer choice and 
competition. 

Again, thank you for the opportunity to participate in this hearing, and do not 
hesitate to contact me should you have any additional questions. 

Sincerely, 
GEORGE VRADENBURG, IIL 

Enclosure (1) 
cc: Hon. John Conyers, Jr. (w/encl.) 

MEMORANDUM OF UNDERSTANDING 
BETWEEN 

TIME WARNER INC. 
AND 

AMERICA ONLINE, INC. 
REGARDING OPEN ACCESS BUSINESS PRACTICES 

FEBRUARY 29, 2000 

1. This Memorandum of Understanding ("MOU") sets out the commitments that 
AOL Time Warner will make to provide open access (i.e., to make a choice of 
multiple Internet Service Providers ClSPs") available to consumers) on its 
broadoand cable systems. It is the intention of the parties to enter into as quick- 
ly as possible a binding definitive agreement to provide broadband AOL service 
on Time Warner's cable systems, which will be used as a model for the commer- 
cial agreements that will be available to other ISPs. 

2. AOL Time Warner is committed to offer consumers a choice among multiple 
ISPs. Consumers will not be required to purchase service fix)m an ISP that is 
EtfliUated with AOL Time Warner in order to eiyoy broadband Internet service 
over AOL Time Warner cable systems. AOL Time Wsuner intends to encourage 
actively other cable operators similarly to provide consumers with a choice of 
broadband ISP offerings. 

3. AOL Time Warner will effectuate such choice for consumers by negotiating 
arm's-length commercial agreements with both affibated (such as AOL) and un- 
affiUated ISPs that wish to offer service on the AOL Time Warner broadband 
cable systems. Pursuemt to such commercial agreements, AOL Time Warner will 
partner with ISPs to offer consumers a choice of competing broadband Internet 
service offerings. 

4. AOL Time Warner will not place any fixed limit on the number of ISPs with 
which it will enter into commercial arrangements to provide broadband service 
to consumers. AOL Time Warner will provide its consumers with a broad choice 
among ISPs, consistent with providing a quality consumer experience and any 
technological limitations in providing multiple ISPs on its broadband cable sys- 
tems. 

5. The terms of the commercial agreements between AOL Time Warner and ISPS 
wishing to provide broadband service will not discriminate on the basis of 
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whether the ISP is affiliated with AOL Time Warner. Thus, while the economic 
arrangements reached by AOL Time Warner and ISPs wishing to provide 
broadband service will vary depending on a number of factors (such as the 
speed, marketing commitments, and nature and tier of the service desired to be 
offered), AOL TWe Warner will not discriminate in those economic arrange- 
ments based upon whether or not the ISP is affiliated with AOL Time Warner. 
In addition, AOL Time Warner will operate its broadband cable systems in a 
manner that does not discriminate among ISP traffic based on affiliation with 
AOL Time Warner. 

6. AOL Time Warner will allow ISPs to provide video streaming. AOL Time War- 
ner recognizes that some consumers desire video streaming, and AOL Time 
Warner will not block or limit it. 

7. AOL Time Warner wiU allow ISPs to connect to its broadband cable systems 
without purchasing broadband backbone transport from AOL Time Warner. 

8. Consistent with technological capability, AOL Time Warner will offer ISPs the 
choice to partner with it to offer broadband Internet service on a national (on 
all AOL Time Warner cable systems), regional or local basis, in order to facili- 
tate the ability of consumers to choose among ISPs of different size and scope. 
AOL Time Warner is committed to bring the benefits of the Internet to all 
Americans, and will not allow ISPs to offer "redUned" service to only a portion 
of an AOL Time Warner cable system that is fully enabled to provide broadband 
service. 

9. AOL Time Warner is also conunitted to allow both the cable operator and the 
ISP to have the opportunity to have a direct relationship with the consumer. 
Accordingly, both the cable operator and the ISP will be allowed to market and 
sell broadband service directly to customers. When AOL Time Warner's cable 
systems sell broadband Internet service to a customer, they will be entirely re- 
sponsible for billing and collection. When an ISP sells broadband Internet serv- 
ice directly to a customer, it may, if it so chooses, bill and collect from the cus- 
tomer directly. 

10. This MOU represents an initial step by Time Warner and AOL to articulate the 
terms, conditions and parameters under which a combined AOL Time Warner 
will offer consumers access to multiple ISPs on its broadband cable systems. It 
is the intention of the parties to continue to refine those particulars in a man- 
ner that is responsive to, and consistent with, the desire of consumers to have 
a choice among multiple ISPs offering broadband service euid the still-evolving 
nature of the cable infrastructure. 

11. All of the foregoing is subject to all pre-existing obhgations of Time Warner, in- 
cluding without limitation Time Warner's agreements with Serviceco, LLC (d/ 
b/a Road Runner) and its fiduciary and other obligations to its partners. How- 
ever, Time Warner will endeavor to reach agreements and accommodations with 
third parties to which pre-existing obhgations are due that would permit the 
full implementation of the commitments described herein as quickly as possible. 

STEPHEN M. CASE, America Online, Inc. 
GERALD M. LEVIN, Tlime Warner Inc. 

PREPARED STATEMENT OF JOHN W. MAYO 

My nemie is John Mayo. I am the Senior Associate Dean and Professor of Econom- 
ics, Business, and Public PoUcy at Georgetown University's McDonough School of 
Business. For roughly the past twenty years I have studied, taught and written in 
the field of industrial organization economics, which includes the fields of antitrust 
and regulation. I have pubUshed roughly 50 journal articles, book chapters and 
monographs on microeconomic pohcy and have co-authored a comprehensive text on 
Government and Business: The Economics of Antitrust and Regulation. I have also 
served as an advisor on antitrust matters to both govemmented agencies (e.g. the 
Antitrust Division of the Department of Justice and the Federal Trade Commission) 
and private corporations (e.g., AT&T, MCI). I was asked by AT&T to provide an 
independent assessment of H.R. 1686, the "Internet Freedom Act," and H.R. 1685, 
the fntemet Growth and Development Act of 1999." I am receiving no compensation 
to provide you this assessment. 

While the bills are undoubtedly motivated by a goal I deeply share—opening all 
telecommxinications markets to competition—the bills suffer from a numh«r of seri- 
ous defects that will, I fear, create more mischief than remedy if the bills are 
passed. To faciUtate my diacussion I proceed section-by-section through the principal 
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areas of H.R. 1686 and H.R. 1685. (The section cites are to the identical provisions 
in each bill). 

Section 101, HJi. 1686. Section 501. H.R. 1685—This section is well intentioned 
but suffers in two respects. First, the section rehes exclusively on an ex post rem- 
edy—^the imposition of a presumptive antitrust violation—rather than ex ante poli- 
cies designed to eliminate the incentives for ILECs to engage in such 
antidiscriminatory practices. Economic theory indicates, however, that unless the in- 
centives for discriminatory conduct by ILECs is eliminated by removal of the monop- 
oly over local exchange bottleneck facilities, the ability to eliminate these anti- 
competitive practices, even vdth the "sledgehammer" approach being proposed, will 
be limited. Second, Section 101 (and its companion Section 501) is internally incon- 
sistent vrith other sections of the bill. Specifically, while Section 101 is meant to ad- 
dress concerns that grow out of the ILECs' monopoly control over local exchange fa- 
cilities. Section 102 (and its companion Section 502) acts in direct opposition by per- 
mitting firms with monopoly power to be deregulated. 

Section 102 H.R. 1686; Section 502 H.R. 1685—This section is designed to prevent 
price discrimination on the part of broadband access transport providers. Tne spe- 
cific lan^age is akin to that adopted in the Robinson-Patman Act anti-price dis- 
crimination provisions. That Act disallows price discrimination where the effect is 
to adversely affect competition. Unlike the Robinson-Patman Act, however, the 
present biU fsuls to allow for the economically legitimate practice of "meeting the 
competition" which is a well-established defense in such anti-discrimination cases. 
The failure in this bill to allow for efficiency enhancing, pro-competitive measures 
to meet the competition is a serious flaw. 

Moreover, the notion embodied in this section that differential "terms and condi- 
tions" will trigger a "presumption of a violation" unless "justified bv demonstrable 
cost differentials" is likely to severally stredn the ability of any moaem corporation 
to defend itself against charges of discrimination. This may well be the intent of the 
legislation. Nevertheless, there should be no illusion that the typical cost accounting 
systems used by modem corporations could satisfactorily be used to extricate the 
firm from presumptive charges of discrimination even if differential terms and con- 
ditions were legitimately based upon cost or risk differentials. 

Section 103 H.R. 1686; Section 503 H.R. 1685—The goal of this section, to prevent 
46 unfair methods of competition" by broadband access transport providers, is 
unobjectionable. The section is, however, totally redundant. Specifically, it is an in- 
dustry-specific application of Section 5 of the Federal Trade Commission Act of 1914 
[Section 5(aXl)], which states thatTJnfair methods of competition in or affecting 
commerce, and unfair or deceptive acts or practices in or affecting commerce,, are 
hereby declare unlawful." Accordingly, the practices the Goodlatte-Boucher legisla- 
tion seeks to prevent in the specific instance of Internet access are already covered 
by general legislation. It seems to make precious little sense to move forward with 
industry-specific antitrust legislation to mock practices that are already covered by 
general legislation. 

Section 105(5). H.R. 1686; Section 505(5). H.R. i685—This section legislatively de- 
fines the relevant market for Eintitrust purposes. This is perhaps the single most 
troubling feature of the bill. 'Specifically, there are at least two m^or problems with 
this characteristic of the bill. First, it totally usurps the application of sound eco- 
nomic analysis to derive the relevant market. In the context of the goal of promoting 
and protecting competition, a number of market definition issues would arise, but 
for the legislative preemption of the market definition embodied in this bill. For ex- 
ample, issues such as whether broadband access and narrowband access are in the 
same relevant product market are legislatively bypassed in the proposed legislation. 

While the application of economic principles to identify the relevant market in 
antitrust proceedings is less than an exact science, it is a well-established proce- 
dure.' By legislatively dictating the relevant market, a dangerous precedent is set 
that runs the prospect of the legislative application of market definition that is in- 
consistent with sound economic analysis. This is especially serious in markets that 
are subject to considerable technological change such as telecommunications. Sec- 
ond, the precise language of this section seems to indicate that each provider of 
broadband access constitutes its own "market." Thus, each provider is, by definition, 
a monopoly. This is quite peculiar and contrary to sound application of antitrust eco- 
nomic principles. 

* See the Department of Justice and Federal Trade Commission Merger Guidelines, April 2, 
1902. 
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Section 201, H.R. 1686; Section 402, H.R. 1685 (adding new Section 715 and 716, 
respectively, to the Communications Act)—This section requires each local exchange 
company^ to submit "a plan to provide broadband telecommunications service in all 
local exchange areas ... as soon as such broadband telecommunications service is 
economically and technically feasible." This feature of the bill is either a gross exam- 
ple of social planning or totally redundant. Specifically, if the bills intend to direct 
the investment activities of local exchange companies by fiat rather than allowing 
such compfuiies the latitude to make those investment choices as the market dic- 
tates, then the legislative requirement to deploy these assets is contrary to our basic 
capitalistic principles that individual market agents should be allowed to direct re- 
sources to their highest valued use.^ If, however, the law is meant to be substan- 
tially diluted by the qualifier that local exchange companies are required only where 
"economically and technically feasible" to deploy these resources, what is the need 
for the requirement at all? That is, if such investments are economically feasible 
(viz., profitable) and technically feasible, then the firms should have a voluntary eco- 
nomic incentive to make the investments that the legislation directs. Thus, under 
this interpretation, the requirement is unnecessary. 

While the mandatory investment planning dimension of this section is trouble- 
some, it is tremendously exacerbated by the fact that this section ties investment 
to regulatory treatment of ILECs. This is very poor policy. Either investment is a 
good idea, or not. (The choice should be made by companies not by legislative fiat.) 
And deregulation is either a good idea or not. (This snould turn on the presence of 
effective competition in the market). But the idea of tying these two policies to- 
gether so that deregulation is contingent upon investment, rather than the state of 
competition in the marketplace, virtually guarantees poor policy outcomes. Do you 
really want to create a situation where monopolies can "buy" (through investment) 
their way out of a r^ulation even if they retain monopoly power? I suspect not. 

Section 715 (b) H.R. 1686; Section 716 (b) H.R. 1685 exempte ELECs from the pric- 
ing standards of the Telecommunications Act wherever a carrier meets relatively 
modest antidiscriminatory standards in the provision of conditioned local loops and 
where conditioned loops are provided "upon such prices and terms and conditions 
as the parties shall agree." While I fear the antidiscriminatory standards in this sec- 
tion are relatively toothless, my biggest concern lies with the exemption of the pric- 
ing standard and the replacement, if parties cannot agree on a price, with a "price 
based upon the cost of loops and the costs of such conditioning that have been in- 
curred by local exchange carriers" (emphasis added). This reliance on historical costs 
as the basis for establishing fiiture prices has been rejected by virtually tdl credible 
economists. Prices should reflect the forward-looking costs, not historical values. 
This is particularly true in markets such as telecommunications that have histori- 
cally been monopoly-supplied and where historical costs are likely to be inflated. 
Prices that reflect histoncal costs ai« likely to send incorrect price signals to con- 
sumers for retail broadband services and will surely act to delay or deny entry to 
new rivals. 

Section 202, H.R. 1686; Section 401, H.R. 1685—This section, which purportedly 
deals with "Accelerated Deployment of Internet Backbone" is in essence simply an 
exemption of the ban on the provision by RBOCs of interLATA telephony until such 
time as the RBOCs have fully satisfied Section 271 of the Telecommunications Act.'' 
At least two serious problems arise with this proposed section. First, it is a gross 
misnomer. There is simply no evidence that prematurely granting the RBOCs 
interLATA authority will accelerate the deployment of Internet backbone facilities. 
Indeed, the recent rapid deployment of Internet facilities has occurred within the 
structure and confines of the Telecommunications Act with its reauirements for 
interLATA re-entry for RBOCs. Second, the section essentially disemtxjwels Section 
271 of the Telecommimications Act. But Section 271 of the Telecommunications Act 
is based on sound economic principles that recognize that until the local exchange 

'AB written, this section appears to apply to all local exchange companies, including CLEC 
which have essentially no facilities in place. Imposition of a deployment plan for DSL for CLECs 
is perhaps an oversight and could be remedied through appropriate editing. If this language is 
not an oversight, then the Committee should know that the imposition of an investment plan 
on new entrants is likely to create considerable barriers to entry on new carriers in direct oppo- 
sition to Section 253 of the Telecommunications Act of 1996. 

^Notc that in the presence of price cap regulation (predominant among larger ILECs), the fact 
that ILECs have a monopoly position should not distort their incentives for efficient investment 
(which could perhaps then warrant the bill's intrusion into the investment decision). 

' In a woria of digital telephony, any attempt to distinguish between data and voice telephony 
as exists in H.R. 16)36 is at best likely to prove to be pure folly and, at worst, a gaping loophole 
in provisions of Section 271 of the Telecommunications Act. 
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market is open to effective competition, RBOCB will have both the incentive and 
wherewithal to engage in anticompetitive discriminatory practices against their 
interLATA rivals. Thus, the bill would, if passed, prematurely grant the RBOCs 
with interLATA authority even if they have significant amounts of monopoly power 
over the provision of local exchange bottleneck facilities. This would constitute very 
poor public policy. 

I hope that these thoughts help you as you deliberate the merits of telecommiini- 
cations policy. Naturallv, I am happy to provide further assistance to the Committee 
if you find that desirable. 

Washington, DC. July 29, 1999. 
Hon. HENRY J. HYDE, Chairman, 
Committee on the Judiciary, 
House of Representatives, Washington, DC. 

DEAR CHAIRMAN HYDE: I would appreciate your including my attached statement 
on H.R. 1686 and H.R. 1685, introduced by Congressmen Goodlatte and Boucher, 
in the record of the Committee's June 30, 1999 hearing on the bills. 

Best wishes. 
Cordially, 

ROBERT H. BORK 

Enclosure 

PREPARED STATEMENT OF ROBERT H. BORK 

I have been asked by AT&T Corp. to provide the Committee with my views on 
H.R. 1686., which has been introduced by Kenresentative Goodlatte. 

As the Committee knows. Sections 101 and 102 of H.R. 1686 would establish new 
"presumptions" under the Sherman Act that certain conduct, if engaged in by tele- 
communications companies or cable companies, violates the antitrust laws. In par- 
ticular. Section 102 would declare it a presumptive antitrust violation for a 
"broadband access tremsport provider" with market power that provides its subscrib- 
ers with a high-speed Internet access and content service from an affiliated firm not 
to permit all unafliliated Internet Service Providers ("ISPs") equally favorable ac- 
cess to its transmission facilities. And although its wording is somewhat unclear, 
Section 103 would Ukewise appear to suggest that failing to provide such access to 
imaffiliated ISPs would or could be an "unfair method! ] of competition" and there- 
fore unlawful under that provision as well." Sections 102 and 103 apparently rep- 
resent an effort to force access to cable facilities for ISPs. 

The bill has at least four serious (in my opinion, fatal) defects: 
First, it addresses a problem that does not exist and therefore produces unwise 

policy. The Internet access services market is working well and competition is vigor- 
ous. 

Second, the bill badly distorts existing antitrust jurisprudence by Eunending the 
Sherman Act to substitute unsupported legislative conclusions for judicial trials of 
facts and law. 

Third, the bUl, if enacted, would inevitably lead to regulation of the provision of 
Internet access, regulation that would be conducted by courts, which are wholly un- 
suited for the task, instead of administrative agencies. 

Fourth, the bill would subvert the purposes of the Telecommunications Act of 
1996 by permitting Regional Bell Operatmg Companies ("RBOCs") to engage in 
long-distance service without first opening their local service monopohes to competi- 
tion. 

The net effect of H.R. 1686 would be to hobble free competition for the benefit 
of some competitors—the local telephone monopohes and some Internet service pro- 
viders—to the detriment of consumers. 

1. The bill makes the wrong poUcy choices. Imposing broad new regulatory obUga- 
tions on cable operators will impede emerging competition both in the provision of 
broadband services and in the area of loced telephony. Reqtiiring cable operators to 
act as common carriers and carry the services of all ISPs would be profoundly un- 
wise. There is no "market failure" here to correct. To the contrary, the market is 
working precisely as it should. Cable compeinies are making substantied investments 

'H.R. 1685, introduced by Repre8entative Boucher, contains identical provisions. My com- 
ments on Sections 101, 102, ana 103 of H.R. 1686 apply with equal force to their respective 
counterpart Sections 501, 502, and 503 in H.R. 1685. 
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and undertaking significant risk in order to develop and bringto market innovative 
cable modem services that they believe customers will value. The threat of this em- 
bryonic competition, in turn, is speeding the deployment (and dropping the price) 
of parallel high-speed technologies (DSL) that local telephone companies have had 
for a long time but until recently have had no incentive to offer to their customers. 
In addition, a number of companies have begun to provide high speed Internet ac- 
cess using digital satellite transmissions. As a result, consumers today have more 
options and better and more affordable services from multiple types of providers. 

Cable has no bottleneck over Internet access. Indeed, its Internet access services 
are subscribed to by onlv a small fraction of cable customers. Imposing this new ac- 
cess regime will not help consumers, but will retard investment, slow the roll-out 
of new services, and reduce competitive pressure on the telephone companies. Those 
are hardly worthwhile policy objectives. 

2. Quite aside fh)m the demerits of the poHcy contemplated by this bill, there is 
no conceivable basis for implementing that policy by effectively amending the Sher- 
man Act. The antitrust laws already apply to telephone companies and cable compa- 
nies, and there is no evidence that those laws are not functioning properly in tnis 
area. Proponents of these bills must believe that the practices they attack could not 
be shown to violate the antitrust laws as those laws are presently written and con- 
strued, else there would be no need for the bills. But that is an admission that those 
practices do not involve abuses of market power or restrain competition. It is dam- 
aging to the very concept of antitrust to include within it a law that is itself de- 
signed to inhibit competition and free markets. 

Efforts to alter the antitrust laws in order to "tailor" them to particular industries 
or address specific controversies are almost invariably pernicious. The antitrust 
laws are written in general terms, and require courts to apply general economic 
principles to specific controversies in the context of particular litigated cases. They 
thus enable courts to take into account chtmging market conditions and evolving 
economic learning. Attempts to freeze the law by creating special presumptions and 
legislatively decreeing specific outcomes for particular inaustries are much more 
likely to reflect protectionist impulses than sound pro-competitive policies to prevent 
courts from recognizing unforeseen factual developments, as well as to create sub- 
stantial implementation problems. That is certainly the case here. 

To take a single example, the rebuttable presumptions established by the bill ap- 
pear nowhere else in the Sherman Act, and would create enormous confusion. Sec- 
tion 102 provides that a "broadband access transport provider that has market 
power in tne broadband service provider market" and that "restrains unreasonably" 
a competitor's ability to compete shall "establish a presumption of a violation" of tne 
Sherman Act. "Market power" is nowhere defined and may, or may not, be the same 
concept as the Sherman Act concept of monopoly power. In any event, I cannot 
imagine how such a presumption would actually be applied. The bills are silent on 
how a court would proceed once the presumption has been established and what 
kind of evidence a defendant would have to introduce in order to rebut it. The for- 
mulation of market power (if that is the same as monopoly power) in a relevant 
market plus unreasonable restraint on competition is generally the formulation for 
the completed offense of monopolization under Section 2 if the Sherman Act, not 
merely a presumption. It is conceivable, therefore, that this aspect of H.R. 1686 
would actually weaken the prohibition of the Sherman Act. 

However these ambiguities may be resolved in the courts, the real point of the 
legislation appears to be improperly to establish as a matter of law one view of what 
are currently highly controverted economic facts. Even with lengthy and thoughtfiil 
legislative hearings, the result would be to rule out of court facts and complications 
that are presently unforeseeable. That is mechanical jurisprudence at its worst. In 
the ordinary rule of reason case, in order to determine whether conduct will harm 
consumer welfare, the decision-maker must resolve a number of empirical issues— 
such as a determination of the relevant market, existing and potential market par- 
ticipants, market structure (i.e., factors that facilitate collusion, predation, restric- 
tion of output, etc.), barriers to entry, and any efficiencies produced by the chal- 
lenged conduct. This legislation would bypass that process by simply declaring that 
there is a separate "Droadband service provider market and that individual 
broadband networks are, in effect, "essential facilities." Those are highly controver- 
sial (and, I believe, mistaken) propositions, but in all events, they are determina- 
tions that should be made based on evidence presented in court, not by statutory 
decree. Indeed, the problems with making such determinations legislatively, and 
thereby freezing them into law, are particularly acute here in light of the rapidly 
changing nature of the technology used to provide Internet access and the intensely 
dynamic nature of this market. 
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3. Just as the legislation would require Congress to act beyond the role to which 
it is institutionally suited, it would at the same time force coiirts likewise to act be- 
yond their institutional competence and become, in effect, Internet regulators. More 
spedficedly. Sections 102 and 103 of H.R. 1686 impose common carrier-type obUga- 
tions on broadband access transport providers by requiring them to provide reason- 
able euid nondiscriminatory access to any ISP that requests it. This means that 
courts, and ultimately juries, would be csdled on to decide—whenever a broadband 
access transport provider treats one ISP differently fix)m another (including denial 
of access)—whether this difference in treatment amounts to "undue discrimination." 
This in turn requires an assessment of such factors as the cost of providing service 
to a particular ISP, security risks, financial stability, and technological compatibil- 
ity. Not only would this thrust courts into the role of regulatory agencies, it would 
place upon juries tasks of such economic, technological, and financifd sophistication 
that no confidence whatever could be placed on their decisions. Moreover, results 
would vary from jury to jury £uid court to court so that uniformity of regulation 
could be achieved onJy through review de novo by the Supreme Court. The result 
is certain to be a legal and economic morass that can only inhibit the progress of 
American firms to the detriment of our abiUty to compete with European and Asian 
companies. 

Further, as I read H.R. 1686, it would require courts to engage in ratemaking, 
an area in which courts clearly have no business. The bill requires that a broadband 
access provider that is affiliated with an ISP provide access on nondiscriminatory 
terms to other ISPs. But this does not mean that a court can simply require the 
broadband access provider to charge the nonaffiliated ISP the same rates as the af- 
filiated ISP. There may be, and are almost certainly will be, legitimate cost dif- 
ferences in serving the two companies due to such factors as term commitment, vol- 
ume, and credit history. Similarly, the ISP may have contributed some of the capital 
assets that are necessary to provide broadband service in exchange for a lower rate. 
The access rates that a broadband service provider may charge must be set to re- 
flect these difi°erences. 

The legislation appears to acknowledge this general principle by permitting an as- 
sessment of "cost differentials." But that only confirms that it would require courts 
to act as regulatory agencies rather than as courts, engaged in the ongoing super- 
vision of the rates, terms, and conditions of "nondiscriminatory access" to ensure 
"fair" treatment at the behest of any and every individual ISP plaintiff. And it fur- 
ther confirms that, if there were any issue here that needs to be addressed, it 
should be addressed, if at all, under the regulatory statutes and by regulatory agen- 
cies rather than under the antitrust laws and by courts. We have had experience 
with cost justification defenses under the Robinson-Patman Act and the conclusion 
of almost £dl informed commentary is that many of the most important costs, not 
being directly quantifiable, are inevitably left out of the calculation so that discrimi- 
nations are found where none actuedly exist. There is no need to plunge into this 
quagmire when, as I indicated earlier, there is no marketplace problem that re- 
quires any legislative or regulatory solution at all. 

4. Finally, Section 202 of H.R. 1686 is seriously flawed from yet smother antitrust 
perspective.^ That provision would permit the RBOCs to provide data services 
across LATA (local access and transport area) boundaries without first opening up 
their local markets to competition as is required by Section 271 of the Telecommuni- 
cations Act of 1996. This "limited" relief would swallow the rule. It is my under- 
standing that over half of today's telecommunications traffic is data and that per- 
centage is growing rapidly. Moreover, with the advent of Internet Protocol tech- 
nology, the distinction between "voice" and "data" traffic is disappearing. Thus, this 
bill would allow the RBOCs immediately to capture the majority of the benefits from 
providing long distance services while having to do nothing to make their local mar- 
kets more competitive. And given that long distance competitors still need access 
to the RBOCs' "last mile" facilities, the result will be less competition in both local 
and long distance markets. 

o 

^Section 401 of H.R. 1685 contains the same langua|^ as Section 202 of H.R. 1686 and is 
therefore subject to these same criticisms. 
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