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REFORMING ASSET FORFEITURE LAWS 

THURSDAY, SEPTEMBER 18, 1997 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIME, 

COMMITTEE ON JUDICIARY, 
Washington, DC. 

The subcommittee met, pxxrsuant to call, at 10:07 a.m. in Room 
2237, Raybum House Office Building, Hon. Bill McCoUum [Chair- 
man of the Subcommittee] presiding. 

Present: Representatives Bill McCollum, Steven Schiff, Stephen 
E. Buyer, Steve Chabot, Bob Barr, Asa Hutchinson, (Jeorge W. 
Gekas, Howard Coble, Charles E. Schumer, Sheila Jackson-Lee, 
Martin T. Meehan, Robert Wexler, Steven R. Rothman. 

StafiF Present: Paul McNulty, Chief Counsel; Nicole Nason, Coun- 
sel; Kara Norris, Staff Assistant; David Yassky, Minority Counsel. 

OPENING STATEMENT OF CHAIRMAN MCCOIXUM 
Mr. MCCOLLUM. This hearing is called to order. I want to wel- 

come our witnesses today. We have a very important hearing on 
criminal asset forfeitiu-e. There have been some proposed legisla- 
tive changes to the criminal asset forfeiture issue that we want to 
address, and hopefully will be addressed by ovir witnesses today. 
Some of the legislation includes the Criminal Asset Forfeiture Act 
of 1997 and the criminal forfeiture provisions in H.R. 1745, the 
Forfeitiu-e Act of 1997. 

[Bill H.R. 1745 foUows.] 

(1) 



105TII CONGRESS    f W     W^      1 P7 it ^ 
18T SESSION H.   K,    174D 

To reform asset forfieitUR laws. 

TN THE HOUSE OF REPRESENTATIVES 

MAY 22, 1997 

Mr. ScilUMER introduced the following bill; which was referred to the Com- 
mittee on the Judiuiuiy, and in addition tu the Committee on W^ys and 
Means, for a period to be subsequently determined by the Speaker, in 
each case for consideration of such provisions as fall within the jurisdic- 
tion of the committee concerned 

A BILL 
To reform asset forfeiture laws. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the Forfeiture Act of 1997. 

5 SEC. 2. TABLE OF CX>NTENTS. 

TITLE I—ADMIMSTRATIVE FX)RFEITUBES 

Sec. 101. Time for filing claim; waiwr of cost bond. 
Sec. 102. Juriialiotioii and \XMiue. 
Sec. 103. Judicial review of administrative forfeitures. 
Sec. 104. Judicial forfeiture of real property. 
Sec. 105. Preservalioii of arrested real property. 
Sec. 106. Amendment to Federal Tort Claims Act exceptions. 
Sec. 107. Pr^udfmieiit interest. 
See. 108. Seizure warrant ret)uin!inetit. 
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2 
TITLE U—JUDICIAL P0BPEITURE8 

See. 201. Trial procedure for civil forfeiture. 
See. 202. Unifonn innocent owner defense. 
Sec. 203. StiQT of civil forfcitare case. 
Sec 204. Application of fbrfeitore procedures. 
See. 206. Civil investigative demands. 
See. 206. Access to records in bank secrecy juriadietioaa. 
See. 207. Aooeas to other records. 
See. 208. Disdosaie of grand jury information to Federal prosecators. 
See. 209. Cnrrcnigr forfeitures. 

TITLE m—PROPERTY SUBJECT TO POKPEITURE 

See. 301. Forfeiture of proceeds of Federal offenses. 
Sec 302. Uniform definition of proceeds. 
Sec 303. Forfeiture of firearms used in crimes of violence and felonies. 
Sec. 304. Forfeiture of proceeds traceable to facilitating property in drug c 
Sec 305. Forfeiture for alien smuggling. 
Sec 306. Forfeiture of proceeds of certain foreign crimes. 
Sec 307. Forfeiture of property used to facilitate foreign drug crimes. 
See. 308. Forfeiture for violations of sections 60501 and 1960. 
Sec 309. Criminal forfeiture for money laundering eonspirscies. 
Sec 310. Areheological Resources Protection Act. 
Sec 311. Forfeiture of the instrumentalities of terrorism, telemarketing fraud 

and other offenses. 
Sec 312. Forfeiture of vdiicles used for gun running. 
Sec 313. Forfeiture of eriminal proceeds transported in interstate oommeroe. 
Sec 314. Forfeiture of proceeds of Federal Food, Drug, and Cosmetie Act vio- 

lations. 
Sec 315. Forfeiture for fbod stamp fraud. 
Sec 316. Forfeiture for odometer tampering offienaes. 

TTTLB IV—MISCELLANEOUS FORF'EITURK AMENDMENTS 

Sec 401. Use of forfeited fbnds to pay restitution to erime vietiraa and regu- 
latory agencies. 

See. 402. Enforcement of foreign forfeiture judgment. 
Sec 403. Minor and technical amendments relating to 1992 Forfetture Amend- 

ments. 
See. 404. Civil forfeiture of coins and currency in confiscated gambling devices. 
Sec. 405. Drug parapbemalia technical amendmenta. 
Sec 406. Authorization to share fbrfeited property with cooperating foreign 

governments. 
See. 407. Forfeitniv of counterfeit paraphernalia. 
Sec 408. Closing of kxiphole to defeat forfeiture throngh bankraptqr. 
Sec 409. Statute of limitations for civil forfeiture setions. 
See. 410. Assets forfeiture (kind and property disposition. 
Sec 411. Clarification of 21 U.S.C. 877. 
Sec 412. Certificate of reasonable cause. 
Sec. 413. Conforming Treasury and Justice fiinds. 
Sec 414. Disposition of property forfeited under Customs laws. 
Sec 416. Technical amendments relating to obliterated motor vehicle identifSoa- 

tion numbers. 
Sec 416. Fugitive diaentitlement 
Sec 417. Admiasibility of foreign business rtMorda. 



3 
See. 418. Destruction or removal of property to prevent seizure. 
Sec. 419. ProapectivE application. 

TITLE V—CRIMINAL FORPEITURB 

See. 601. Uniform procedures for criminal forfeiture. 
Sec. 502. Uae of eriminal forfeiture as an alternative to civil (brfeiture. 
Sec 503. Federal Boles of Criminal Procedure. 
See. 504. Pretrial restraint of substitute assets. 
Sec. 505. Repatriation of property placed beyond the jurisdiction of the court. 
Sec 506. Hearings on Pretrial restraining orders; assets needed to p^y attor- 

neys fees. 
Sec 507. Criminal seizure warrants. 
Sec. 508. Standard of proof for eriminal forfeiture. 
Sec. 509. Discovery procedure for locating forfeited assets. 
Sec 510. Collection of criminal forfeiture judgment. 
Sec. 511. Appeals in criminal forfeiture cases. 
Sec. 512. Nonabatement of forfeiture when defendant dies pending appeal. 
Sec. 513. Standing of third parties to contest criminal forfeiture orders. 
Sec. 514. Motion and diseovei? procedures for ancillaiy hearings. 
Sec. 515. Intervention by the defendant in the ancillai7 proceeding. 
Sec 516. In persooam judgments. 
Sec. 517. Right of third parties to contest forfeiture of substitute assets. 
Sec. 518. Forfeitable property transferred to third parties. 
Sec 519. Forfeiture of third party interests in criminal cases. 
Sec. 520. Severance of jointly held property. 
Sec. 521. Victim restitution. 
Sec 522. Deliveiy of property to the Marshals Service. 

1 TITLE I—ADMINISTRATIVE FORFEITUBES 

2 SBC. 101. TDISE FOR FILING CLAIM; WAIVER OF COOT BOND. 

3 (a) IN GENEaiAL.—Section 608 of the Tariff Act of 

4 1930 (19 U.S.C. 1608) is amended to read as follows: 

5 "S 608. Seizures; claims; judicial condemnation 

6 "(a) Any person claiming seized property may file a 

7 claim with the appropriate customs officer at any time 

8 after the seizure: Provided, That such claim must be filed 

9 not later than 30 days after the final publication of notice 

10 of seizure. The claim shall be signed by the claimant under 

11 penalty of peijury and shall contain a brief statement of 
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1 the nature and extent of the claimant's ownership interest 

2 in the property and how and when it was acquired. 

3 "(b) Any claim filed pursuant to subsection (a) shall 

4 include the posting of a bond to the United States in the 

5 sum of $5,000 or 10 percent of the value of the claimed 

6 property, whichever is lower, but not less than $250, with 

7 sureties to be approved by the customs ofGoer with whom 

8 the claim is filed. No bond shall be required, however, if 

9 the property is seized by the Attorney General and eon- 

10 sists of currency or other monetary instruments, or if the 

11 claim is filed in forma pauperis with all supporting infor- 

12 mation as required by the seizing agenqr. The Attorney 

13 General and the Secretary of the Treasuiy, with respect 

14 to matters within their respective jurisdiction, shall have 

15 the authority to waive or reduce the bond requirement in 

16 any additional category of cases where he or she deter- 

17 mines that the posting of a bond is not required in the 

18 interests of justice. 

19 "(c) Upon the filing of a claim pursuant to this sec- 

20 tion, the customs officer shall transmit the claim, with a 

21 duplicate list and description of the articles seized, to the 

22 United States attorney for a district in which a forfeiture 

23 action could be filed pursuant to section 1355(b) of title 

24 28, United States Code, who shall proceed to a oondemna- 

25 tion of the merchandise or other property in the manner 
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1 prescribed in the Supplemental Rules for Certain Admi- 

2 ralty and Maritime Claims." 

3 (b) CONFORMING AMENDMENT.—Section 609 of the 

4 Tariff Act of 1930 (19 U.S.C, 1609) is amended by strik- 

5 ing "twenty" and inserting "30". 

6 SEC. 102. JURISDICTION AND VENUE. 

7 (a) TRANSMITTAL TO THE UNITED STATES ATTOR- 

8 NEY.—Section 610 of the Tariff Act of 1930 (19 U.S.C. 

9 1610) is amended by striking "the district in which the 

10 seizure was made" and inserting "a district in which a 

11 forfeiture action could be filed pursuant to section 1355(b) 

12 of title 28, United States Code". 

13 (b) ADMIRALTY RULES.—The Supplemental Rules 

14 for Certain Admiralty and Maritime Claims are amend- 

15 ed— 

16 (1) in rule E(3), by inserting the following at 

17 the end of paragraph (a): "This provision shall not 

18 apply in  forfeiture cases governed by 28  U.S.C. 

19 1355 or any other statute providing for service of 

20 process outside of the district."; and 

21 (2) in rule C(2), by inserting the following after 

22 "that it is within the district or will be during the 

23 pendency of the action.": "If the property is located 

24 outside of the district, the complaint shall state the 
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1 statutory basis for the court's exercise of jurisdiction 

2 over the property". 

3 SBC. lOS. Jin>ICIAL REVIEW OF ADBUNISTRATIVE FORFEIT- 

4 URES. 

5 Section 609 of the Tariff Act of 1930 (19 U.S.C. 

6 1609) is amended by adding the following new subsection: 

7 "(d)(1) Where no timely claim to the seized property 

8 is filed, and a declaration of forfeiture is entered pursuant 

9 to this section by the seizing agency, the declaration shall 

10 be final and not subject to judicial review under any other 

11 provision of law except as follows: If a claimant, upon the 

12 filing of an action to set aside a declaration of forfeiture 

13 imder this section, establishes by a preponderance of the 

14 evidence (A) that the seizing agency failed to take reason- 

15 able steps to provide the claimant with notice of the for- 

16 feiture, and (B) that the claimant had no actual notice 

17 of the forfeiture proceeding within the period for filing a 

18 claim, the district court shall order that the declaration 

19 of forfeiture be set aside pending forfeiture proceedings 

20 in accordance with sections 602 et seq. 

21 "(2) The following shall be considered sufficient, but 

22 not necessary, to satisfy the requirement of taking reason- 

23 able steps to provide notice of the forfeiture: 
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1 "(A) sending, by mail or commercial carrier, 

2 notice of the forfeiture to the place where the claim- 

3 ant resides at the time the notice is sent; 

4 "(B) serving notice of the forfeiture on the 

5 claimant's attorney of record in the forfeiture case 

6 or in a related criminal case. 

7 "(3) An action to set aside a declaration of forfeiture 

8 under this section must be filed within 2 years of the last 

9 date of publication of notice of the forfeiture of the pn^ 

10 erty." 

11 SBC. MM. JUDICIAL FCHUVrrUBS OF SBALPROPSmr. 

12 Section 610 of the Tariff Act of 1930 (19 U.S.C. 

13 1610) is amended by adding at the end the following sen- 

14 tence. "Notwithstanding any other provision of law, all 

15 forfeitures of real property and interests in real property 

16 shall proceed as judicial forfeitures as provided in this sec- 

17 tion." 

18 SBC. 10&. PRESERVATION OF ARBB8TED REAL PROPERTY. 

19 Rule E of the Supplemental Rules for Certain Admi> 

20 ralty and Maritime Claims is amended by adding the fol- 

21 lowing new subsection: 

22 "(10) PRESBRVATION OF PROPERTY.—^When- 

23 ever property is attached or arrested pursuant to the 

24 provisions of Rule E(4)(b) that permit the marshal 

25 or other person having the warrant to execute the 
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1 process without taking actual possession of the prop- 

2 erty, and the owner or occupant of the property is 

3 thereby permitted to remain in possession, the court, 

4 on tile motion of any party or on its own motion, 

5 shall enter any order necessary to preserve the value 

6 of the property, its contents, and any income derived 

7 therefrom, and to prevent the destruction, removal 

8 or diminution in value of such property, contents 

9 and income. If the order is made necessary by exi- 

10 gent circumstances, or if the order would not inter- 

11 fere with the owner or occupant's use or ei\joyment 

12 of the property, it may be entered ex parte. Other- 

13 wise the order may be entered only after notice and 

14 an opportunity to be heard." 

15 SEC lOe. AMENDMENT TO FEDERAL TORT CLAIMS ACT EX- 

16 CEPTIONS. 

17 Section 2680(c) of title 28, United States Code, is 

18 amended to read as follows: 

19 "(c) Any claim arising in respect of the assessment 

20 or collection of any tax or customs duty, or the detention 

21 of any goods, merchandise, or other property by any law 

22 enforcement officer performing any official law enforce- 

23 ment faction, except that the provisions of this chapter 

24 and section 1346(b) of this title shall apply to any claim 

25 based on tlie loss of, or negligent destruction or iivjury to, 
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1 goods, merchandise, or other tangible property while in the 

2 possession, custody or control of any law enforcement 

3 agency, if the property was seized for the purpose of for- 

4 feit\u« and is neither forfeited nor the subject of a pending 

5 forfeiture proceeding. For purposes of this subsection, the 

6 definition of "law enforcement officer" in subsection (h) 

7 shall apply." 

8 8EC. 107. PRE-JUDGMENT INTEREST. 

9 (a) IN GENERAL.—Section 2465 of title 28, United 

10 States Code, is amended by— 

11 (1)   designating the  present  matter  as  sub- 

12 section (a); and 

13 (2) inserting the following new subsection: 

14 "(b) INTEREST.—Upon entiy of judgment for the 

15 claimant in any proceeding to condemn or forfeit property 

16 seized or arrested under any Act of Congress, the United 

17 States shall be liable for post-judgment interest as set 

18 forth in section 1961 of this title. The United States shall 

19 not be liable for pre-judgment interest, except that in 

20 cases involving currency or other negotiable instruments, 

21 the United States shall disgorge to the claimant any funds 

22 representing interest actually paid to the United States 

23 firom the date of seizure or arrest of the property that 

24 resulted from the investment of the property in an inter- 

25 est-bearing account or instrument.  The United States 
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1 shall not be required to disgorge the value of aiiy intangi- 

2 ble benefits nor make any other payments to the claimant 

3 not specifically authorized by this subsection." 

4 (b) EFFECTIVE DATE.—The amendment made by 

5 subsection (a) shall apply to any judgment entered after 

6 the date of enactment of this Act. 

7 gEC 106. SEIZURE WARRANT BEQUntEHENT. 

8 (a) IN GENERAL..—Section 981(b) of title 18, United 

9 States Code, is amended to read as follows— 

10 "(b)(1) Any property subject to forfeiture to the 

11 United States under this section may be seized by the At- 

12 tom^ General. In addition, in the case of property in- 

13 Yotved in a violation investigated by the Secretary of the 

14 Treasury or the United States Postal Service, the pro'perty 

15 may also be seized by the Secretary of the Treasury or 

16 the Postal Service, respectively. 

17 "(2) Seizures pursuant to this section shall be made 

18 pursuant to a warrant obtained in the same manner as 

19 provided for a search warrant under the Federal Boles 

20 of Criminal Procedure, except that a seizure may be made 

21 without a warrant, if— 

22 "(A) a complaint for forfeiture has been filed in 

23 the district court and the court has issued an arrest 

24 warrant in rem pursuant to the Supplemental Rules 

25 for Certain Admiralty and Maritime Claims; 
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1 "(B) the seizure is made pursuant to a lawftil 

2 arrest or search, or if there is probable cause to be- 

3 lieve that the property is subject to forfeiture and 

4 another exception to the Fourth Amendment war- 

5 rant requirement would apply; or 

6 "(C) the property was lawfully seized by a state 

7 or local law enforcement agency and has been trans- 

S ferred to a Federal agency in accordance with State 

9 law." 

10 "(3) Notwithstanding the provisions of rule 41(a), 

11 Federal Rules of Criminal Procedure, a seizure warrant 

12 may be issued pursuant to this subsection by a Judicial 

13 officer in any district in which a forfeiture action against 

14 the property may be filed under section 1355(b) of title 

15 28, United States Code, and executed in any district in 

16 which the property is found. Any motion for the return 

17 of property seized under this section shall be filed in the 

18 district in which the seizure warrant was issued. 

19 "(4) In the event of a seizure pursuant to paragraph 

20 (2) of this subsection, proceedings under subsection (d) 

21 of this section or an applicable criminal forfeiture statute 

22 shall be instituted as soon as practicable, taking into ac- 

23 count the status of any criminal investigation to which the 

24 seizure may be related. 
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1 "(5) If any person is arrested or charged in a foreign 

2 countiy in connection with an offense that would give rise 

3 to the forfeiture of property in the United States under 

4 this section or under the ControUed Substances Act, the 

5 Attorney General may apply to any Federal judge or mag- 

6 istrate judge in the district where the property is located 

7 for an ex parte order restraining the property subject to 

8 forfeiture for not more than 30 days, except that the time 

9 may be extended for good cause shown at a hearing con- 

10 ducted in tlie manner provided in rule 43(e), Federal 

11 Rules of Civil Procedure. The application for the restrain- 

12 ing order shall set forth the nature and circumstances of 

13 the foreign charges and the basis for belief that the person 

14 arrested or charged has property in the United States that 

15 would be subject to forfeiture, and shall contain a state- 

16 ment that the restraining order is needed to preserve the 

17 availability of property for such time as is necessary to 

18 receive evidence from the foreign country or elsewhere in 

19 support of probable cause for the seizure of the property 

20 under this subsection. 

21 "(6) Any owner of property seized pursuant to this 

22 section may obtain release of the property pending resolu- 

23 tion of the forfeiture action upon payment of a substitute 

24 res in an amount equal to the appraised value of the prop- 

25 erty, unless the seized property— 
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1 "(A) is contraband, 

2 "(B) is evidence of a violation of the law, 

3 "(C) by reason of design or other characteristic, 

4 is particularly suited for use in illegal activities, or 

5 "(D) is likely to be used to commit additional 

6 criminal acts if returned to the owner. 

7 The substitute res must be in tlie form of a traveler's 

8 check, money order, cashier's check or irrevocable letter 

9 of credit made payable to the seizing agency. If such sub- 

10 stitute res is provided, the court or in the case of adroinis- 

11 trative forfeiture, the seizing agency, shall have jurisdic- 

12 tion to proceed with the forfeilture of the substitute res 

13 in lieu of the property. If, at the conclusion of the forfcit- 

14 ure proceeding, the property is declared forfeited, the 

15 owner shall surrender the property and recover the .sub- 

16 stitute res, unless the Attorney General or the seizing 

17 agency elects to retain the substitute res in lieu of the 

18 property." 

19 (b) DRUG FORFEITURES.—Section 511(b) of the 

20 Controlled Substances Act (21 U.S.C. 881(b)) is amended 

21 to read as follows: 

22 "(b) Any property subject to forfeiture to the United 

23 States under this section may be seized by the Attorney 

24 General in tlie manner set forth in section 981(b) of title 

25 18, United States Code. 
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1 "(c) CONFORMING AMENDMENT.—Section 518(d) of 

2 the ControUed Substances Act (21 U.S.C. 888(d)) is re- 

3 pealed." 

4 TITLE n-^JUDICIAL FORFEITURES 

5 SBC. Ml. TBIAL PROCEiOUBE FOR CIVIL FOBFEITURE. 

6 (a) IN GENERAL.—Chapter 46 of title 18, United 

7 States Code, is amended by inserting the following new 

8 section: 

9 "{987. Judicial forfeitnre proceedings 

10 "(a) COMPLAINT.—The Attorney General may file a 

11 civil forfeiture complaint in the manner set forth in the 

12 Supplemental Rules for Certain Admiralty and Maritime 

13 Claims. In cases where the applicable law authorizes the 

14 institution of civil and criminal forfeiture proceedings in 

15 connection with an offense, the Attorney General shall 

16 have the discretion to determine whether to file a civil 

17 complaint under this section, a criminal complaint, indict- 

18 ment or information including a forfeiture count in accord- 

19 ance with the applicable criminal forfeiture statute, or 

20 both civil and criminal actions. 

21 "(b) TIME FX)R FILING COMPLAINT.—(1) If property 

22 is seized and a claim is filed pursuant to section 608 of 

23 the Tariff Act of 1930 (19 U.S.C. 1608), or if the seizure 

24 is referred to the Attorney General pursuant to section 

25 610 (19 U.S.C. 1610), the Attorney General shall deter- 
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1 mine as soon as practicable v^iether a forfdture action 

2 should be instituted. 

3 "(2) If the Attorney General determines not to insti- 

4 tute a forfeiture action, he or she shall so advise the seiz- 

5 ing agency. A decision not to institute a forfeiture action 

6 shall not preclude the seizing agency fh)m transferring or 

7 returning the seized property to a State or local law en- 

8 forcement authority for appropriate forfeiture action in ac- 

9 cordance with State law. Nor shall a decision not to insti- 

10 tute a forfeiture action imply that the action of the seizing 

11 agency in seizing the property was in any way improper. 

12 "(3) If the Attorney General determines that a for- 

13 feiture action should be instituted, he or she shall institute 

14 such action as soon as practicable, taking into account the 

15 status of any criminal investigation to which the forfeiture 

16 action may be related. 

17 "(c) CLIAIM AND ANSWER.—^A claim and answer to 

18 a civil forfeiture complaint shall be filed in accordance 

19 with rule C of the Supplemental Rules for Certain Admi- 

20 ralty and Maritime Claims and shall set forth the nature 

21 and extent of the claimant's ownership interest in the 

22 property, the time and circumstances of the claimant's ac- 

23 quisition of the interest in the property, and any addi- 

24 tional facts supporting the claimant's standing to file a 

25 claim chaUenging the forfeiture action. 
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1 "(d) STANDING.—If the Government, at the time of 

2 trial or at any time prior to trial, files a motion to dismiss 

3 the claim for lack of standing, the court shall conduct a 

4 hearing, in the manner provided in rule 43(e), Federal 

5 Rules of Civil Procedure, and shall determine whether the 

6 claimant has established, by a preponderance of the evi- 

7 dence, that he or she has the requisite ownership interest 

8 in the property, as defined in section 983(c), to challenge 

9 the forfeiture action. If the court determines that a claim- 

10 ant lacks standing, it shall dismiss the dtum with prqu- 

11 dice and enter a final judgment as to that claimant. 

12 "(e) BuRDBN OP PROOF.—^At trial in a civil forfeit- 

13 ure case, the Government shall have the initial burden of 

14 proving that the property is subject to forfeiture by a pre- 

15 ponderance of the evidence. If the Government proves that 

16 the property is subject to forfeiture, the claimant shall 

17 haA^ the burden of proving by a preponderance of the evi- 

18 dence that he or she has an interest in the property that 

19 is not forfeitable under section 983 of this title. If the 

20 Government's theory of forfeiture is that the property fe- 

21 cihtated the commission of a criminal offense, the Govem- 

22 ment must establish that there was a substantial connec- 

23 tion between the property and the offense. 

24 "(f) AFFIRMATIVE DEFENSES.—The claimant shall 

25 set forth all affirmative defenses, including constitutional 
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1 defenses, in his or her answer, as provided in rule 8, Fed- 

2 eral Rules of Civil Procedure, and shall comply with dis- 

3 covery requests regarding such defenses in advance of 

4 trial. 

5 "(g) MOTION TO SUPPRESS SEIZED BVIDENCB.—At 

6 any time after a claim and answer are filed, a claimant 

7 with standing to contest the seizure of the property may 

8 move to suppress such property in accordance with the 

9 normal rules regarding the suppression of evidence. If the 

10 claimant prevails on such motion, the property shall not 

11 be admitted into evidence as to that claimant at the for- 

12 feiture trial. However, a finding that property should be 

13 suppressed shall not bar the forfeiture of the property 

14 based on evidence obtained independently before or after 

15 the seizure. 

16 "(h) USE OF HEARSAY AT PRE-TRIAL HEARINGS.— 

17 At any pre-trial hearing under this section, the court may 

18 accept and consider hearsay otherwise inadmissible under 

19 the Federal Rules of Evidence. The court shall not require 

20 the government to reveal the identity of any confidential 

21 informant at a pre-trial hearing if there are sufBeient indi- 

22 cia of reliability regarding such testimony to aUow the 

23 statement of such informant to be related by a law en- 

24 forcement ofiGcer. 
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1 "(i) ADVERSE INFERENCES.—The assertion by the 

2 claimant of any fifth amendment privilege against com- 

3 pelled testimony in the course of the forfeiture proceeding, 

4 including pre-trial discovery, shall give rise to an adverse 

5 inference regarding the matter on which such privilege is 

6 asserted. The Government may rely on such adverse infer- 

7 ence in support of its burden to establish the forfeitability 

8 of the property and in response to any affirmative defense. 

9 However, the government may not rely solely on such ad- 

10 verse inferences to satisfy its burden of proof. 

11 "(j) STIPULATIONS.—Notwithstanding the claimant's 

12 offer to stipulate to the forfeitability of the property, the 

13 Government shall be entitled to present evidence to the 

14 finder of fact on that issue before the claimant presents 

15 any evidence in support of any affirmative defense. 

16 "(k) PRESERVATION OP PROPERTY SUBJECT TO 

17 FORFEITURE.—The court, before or after the filing of a 

18 forfeiture complaint and on the application of the Govem- 

19 ment, may: 

20 "(1) enter any restraining order or iiyunction 

21 pursuant to section 413(3) of the Controlled Sub- 

22 stances Act (21 U.S.C. 853(e)); 

23 "(2) require the execution of satisfactory pcr- 

24 formance bonds; 

25 "(3) create receiverships; 
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1 "(4) appoint conservators, custodians, apprais- 

2 ers, accountants or trustees; or 

3 "(5) take any other action to seize,  secure, 

4 maintain,  or preserve the availability of property 

5 subject to forfeiture under this section. 

6 "(1) RELEASE OP PROPERTY TO PAY CRIMINAL DB- 

7 PENSK COSTS.— 

8 "(1) A person chained with a criminal offense 

9 may apply for the release of property seized for for- 

10 feiture to pay the necessaiy expenses of the person's 

11 criminal defense. Such application shall be filed with 

12 the court where the forfeiture proceeding is pending. 

13 "(2) When an application is filed pursuant to 

14 paragraph (1), the burden shall first be upon the ap- 

15 plicant to establish that he has no access to other 

16 assets adequate for the payment of criminal defense 

17 counsel, and that the interest in property to be re- 

18 leased is not subrject to any claim other than the for- 

19 feiture. The Glovemment shall have an opportunity 

20 to cross-examine the applicant and any witnesses he 

21 or she may present on this issue. 

22 "(3) If the court determines that the applicant 

23 has met the requirements set forth in paragraph (2), 

24 the court shall hold a probable cause hearing at 

25 which the applicant shall have the burden of proving 



21 

20 

1 the absence of probable cause for the forfeiture of 

2 the property. If the court finds that there is no 

3 probable cause for the forfeiture, it shall order the 

4 release of the assets for which probable cause is 

5 lacking. Otherwise, it shall dismiss the application. 

6 The court shall not consider any affirmative defenses 

7 to the forfeiture at the probable cause hearing. 

8 "(m) EXCESSIVE FINES.—At the conclusion of the 

9 trial and following the entry of a verdict of forfeiture, the 

10 claimant may petition the court to determine whether the 

11 excessive fines clause of the eiglith amendment applies, 

12 and if so, whether forfeiture is excessive. The claimant 

13 shall have the burden of establishing that a forfeiture is 

14 excessive by a preponderance of the evidence at a hearing 

15 conducted in the manner provided in rule 43(e), Federal 

16 Rules of Civil Procedure, by the court without a jury. If 

17 the court determines that the forfeiture is excessive, it 

18 shall adjust the forfeiture to the extent necessary to avoid 

19 the Constitutional violation. 

20 "(n) APPLICABILITY.—This section shall apply to any 

21 judicial forfeiture action brought pursuant to this title, the 

22 Controlled Substances Act, or the Immigration and Natu- 

23 ralization Act of 1952. Section 615 of the Tariff Act of 

24 1930 (19 U.S.C. 1615) shaU not apply to forfeitures under 
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1 this section, nor shall this section Appiy to forfeitures 

2 under the customs laws. 

3 "(o) ABATEMBNT.—A civil forfeiture action or judg- 

4 ment under this or any other provision of federal law shall 

5 not abate because of the death of any person." 

6 (b) RBBUTTABLE PRESUMITIONS.—Section 981 of 

7 title 18, United States Ck)de, is amended by adding the 

8 following new subsection: 

9 "(k) REBUTTABLE PRESUMPTIONS.—(1) At the trial 

10 of an action brought pursuant to subsection (a)(1)(B), 

11 there is a presumption, governed by Rule 301 of the Fed- 

12 eral Rules of Evidence, that the property is subject to for- 

13 feiture if the United States establishes, by a preponder- 

14 ance of the evidence, that such property was acquired dur- 

15 ing a period of time when the person who acquired the 

16 property was engaged in an offense against a foreign na- 

17 tion described in subsection (a)(1)(B) or within a reason- 

18 able time after such p>eriod, and there was no likely source 

19 for such property other than such offense. 

20 "(2) At the trial of an action brought pursuant to 

21 subsection (a)(1)(A), there is a presumption, governed by 

22 rule 301 of the Federal Rules of Evidence, that the prop- 

23 erty was involved in a violation of section 1956 or 1957 

24 of this title if the United States establishes, by a prepon- 

25 derance of the evidence, any three of the following factors: 



1 "(A) the properly constitutes or is traceable to 

2 more than $10,000 that has been or was intended 

3 to be transported, transmitted or transferred to or 

4 from a nuQor drag-transit country, a m^or iUicit 

5 drug producing country, or a m^or money launder- 

6 ing country, as those terms are determined pursuant 

7 to sections 481(e) and 490(h) of the Foreign Assist- 

8 anee Act of 1961 (22 U.S.C. 2291(e) and 2291j(h)); 

9 "(B) the transaction giving rise to the forfeit- 

10 ure occurred in part in a foreign country whose bank 

11 secrecy laws have rendered the United States unable 

12 to obtain records relating to the transaction l^ judi- 

13 cial process, treaty or executive agreement; 

14 "(C) a person more than minimally involved in 

15 the transaction giving rise to the forfeiture action (i) 

16 has been convicted in any State, Federal, or foreign 

17 jurisdiction of a felony involving money laundering 

18 or the manufacture, importation, sale or distribution 

19 of a controlled substance, or (ii) is a fugitive from 

20 prosecution for such offense; or 

21 "(D) the transaction giving rise to the forfeit- 

22 ure action was conducted by, to or through a shell 

23 corporation not engaged in any legitimate business 

24 activity in the United States. 
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1 "(3) For the purposes of this paragraph, 'shell eor- 

2 poration' means any corporation that does not conduct 

3 any ongoing and significant commercial or manufacturing 

4 business or any other form of commercial operation. 

5 "(4) The enumeration of presumptions in this sab- 

6 section shall not preclude the development of other judi- 

7 cially created presumptions." 

8 (c) CONFORMING AMENDMENT.—Section 274(b)(5) 

9 of the Immigration and Naturalization Act (8 U.S.C. 

10 1324(b)(5)) is amended— 

11 "(1) t^ striking "the burden of proof shall lie 

12 upon such claimant, except that probable cause shall 

13 be first shown for the institution of such suit or ac- 

14 tion. In determining n^ether probable cause exists,"; 

15 and 

16 "(2) by adding at the end the following sen- 

17 tence: "The procedures set forth in chapter 46 of 

18 title 18, United States Code, shall govern judicial 

19 forfeiture actions under this section." 

20 (d) CHAPTER ANALYSIS.—The chapter analysis for 

21 chapter 46 of title 18, United States Code, is amended 

22 by inserting the following at the appropriate place: 

"987. Judicial forfeiture prooeedings." 
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1 BBC MS. UNIFOBM INNOCENT OWNER DKFENgE. 

2 (a) IN GENERAL.—Chapter 46 of title 18, United 

3 States Code, is amended by inserting after section 982 the 

4 following new section: 

5 '^ 983. Innocent owners 

6 "(a) An innocent owner's interest in property shall 

7 not be forfeited in any judicial action under any civil for- 

8 feiture provision of this title, the Controlled Substances 

9 Act, or the Inunigration and Naturalization Act of 1952. 

10 "(b)(1) With respect to a property interest in exist- 

11 enoe at the time the illegal act giving rise to forfeiture 

12 took place, a person is an innocent owner if he or she es- 

13 tablishes, by a preponderance of the evidence— 

14 "(A) that he or she did not know that the prop- 

15 erty was being used or was likely to be used in the 

16 commission of such illegal act, or 

17 "(B) that upon learning that the property was 

18 being used or was likely to be used in the commis- 

19 siori of such illegal act, he or she promptly did all 

20 that reasonably could be expected to terminate or to 

21 prevent such use of the property. 

22 "(2) With respect to a property interest acquired 

23 after the act giving rise to the forfeiture took place, a per- 

24 son is an innocent owner if he or she establishes, by a 

25 preponderance of the evidence, that he or she acquired the 

26 property as a bona fide purchaser for value who at the 
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1 time of the purchase did not know and was reasonably 

2 without cause to believe that the property was subject to 

3 forfeiture. A piutihaser is "reasonably without cause to be- 

4 lieve that the property was suhrject to forfeiture" if, in 

5 light of the circumstances, the purchaser did all that rea- 

6 sonably could be expected to ensure that he or she was 

7 not acquiring property that was subject to forfeiture. 

8 "(3) Notwithstanding any provision of this section, 

9 no person may assert an ownership interest under this sec- 

10 tion in contraband or other property that it is ill^al to 

11 possess. In addition, except as set forth in paragraph (2), 

12 no person may assert an ownership interest under this sec- 

13 tion in the illegal proceeds of a criminal act, irrespective 

14 of state property law. 

15 "(c) For the purposes of this section— 

16 "(1) an "owner" is a person with an ownership 

17 interest in the specific property sought to be for- 

18 feited, including but not limited to a lien, mortgage, 

19 recorded security device or valid assignment of an 

20 ownership interest. An owner does not include: (A) 

21 a person with only a general unsecured interest in, 

22 or claim against, the property or estate of another 

23 person; (B) a bailee; (C) a nominee who exercises no 

24 dominion or control over the property; or (D) a ben- 

25 eficiaiy of a constructive trust; and 
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1 "(2) a person shall be considered to have known 

2 that his or her property was being used or was likely 

3 to be used in the commission of an illegal act if the 

4 government establishes the existence of facts and 

5 circumstances that should have created a reasonable 

6 suspicion that the property was being or would be 

7 used for an illegal purpose. 

8 "(d) If the court determines, in accordance with this 

9 section, that an innocent owner had a partial interest in 

10 property otherwise subject to forfeitxire, or a joint tenancy 

11 or tenancy by the entirety in such property, the court shall 

12 enter an appropriate order (1) severing the property; (2) 

13 transferring the property to the government with a provi- 

14 sion that the government compensate the innocent owner 

15 to the extent of his or her ownership interest once a final 

16 order of forfeiture has been entered and the property has 

17 been reduced to liquid assets, or (3) permitting the inno- 

18 cent owner to retain the property subject to a lien in favor 

19 of the government to the extent of the forfeitable interest 

20 in the property. To effectuate the purposes of this sub- 

21 section, a joint tenancy or tenancy by the entireties shall 

22 be converted to a tenancy in common hy order of the 

23 court, irrespective of state law. 

24 "(e) If the person asserting a defense under sub- 

25 section (b)(1) or (b)(2) is a financial institution, as de- 
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1 fined in section 20 of this title, there shall be a presump- 

2 tion, governed by rule 301 of the Federal Rules of Evi- 

3 dence, that the institution acted "reasonably" if the insti- 

4 tution establishes that it followed rigorous and regular in- 

5 temal procedures relating to the approval of any loan or 

6 the acquisition of any property interest in accordance with 

7 the standards for due diligence in the lending industiy. 

8 The presumption shall not apply if the government estab- 

9 lishes that the financial institution had notice that the 

10 properly was subrject to forfeiture before it acquired any 

11 interest in the property." 

12 (b) STRIKING SUPERSEDED PROVISIONS.—(1) Sec- 

13 tion 981(a) of title 18, United States Code, is amended 

14 by— 

15 (A) striking subsection (a)(2) and renumbering 

16 any subsections added by this Act accordingly; and 

17 (B) striking "Except as provided in paragraph 

18 (2), the" and inserting "The". 

19 (2) Sections 511(a) (4), (6) and (7) of the ControUed 

20 Substances Act (21 U.S.C. 881(a) (4), (6) and (7)) are 

21 amended by striking ", except that" and all that follows, 

22 each time it appears. 

23 (3) Sections 2254(a) (2) and (3) of title 18, United 

24 States Code, are amended by striking ", except that" and 

25 all that follows, each time it appears. 
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1 (c) CONPORMINO AMENDMENT.—The chapter anaiy- 

2 sis for chapter 46 of title 18, United States Ckxle, is 

3 amended by inserting the following at the appropriate 

4 place: 

"983. Innocent ownera." 

5 SEC. 108. STAY OF CIVIL FORFEITURE CASE. 

6 (a) IN GENERAL.—Section 981(g) of title 18, United 

7 States Code, is amended to read as follows: 

8 "(g)(1) Upon the motion of the United States, the 

9 court shall stay the civil forfeiture proceeding if it deter- 

10 mines that civil discovery or trial could adversely affect 

11 the government's ability to conduct a related criminal in- 

12 vestigation or the prosecution of a related criminal case. 

13 "(2) Upon the motion of a claimant, the court shall 

14 stay the civil forfeiture proceeding with respect to that 

15 claimant if it determines that the claimant is the subject 

16 of a related criminal investigation or case, that the claim- 

17 ant has standing to assert a claim in the civil forfeiture 

18 proceeding, and that continuation of the forfeiture pro- 

19 oeeding may infringe upon the claimant's ri^t against 

20 self-incrimination in the related investigation or case. 

2! "(3) With respect to the impact of civil discoveiy de- 

22 scribed in paragraphs (1) and (2), the court may deter- 

23 mine that a stay is unnecessary if a protective order limit- 

24 ing discovery would protect the interest of one party with- 

25 out unfairly limiting the ability of the opposing party to 

58-954  99-2 
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1 pursue the civil case. In no case, however, shall the court 

2 impose a protective oixler as an alternative to a stay if 

3 the effect of such protective order would be to allow one 

4 party to pursue discovery while the other party was sub- 

5 stantially unable to do so. 

6 "(4) For the purposes of this subsection, "a related 

7 criminal  case"  and  "a related criminal investigation" 

8 mean an actual prosecution or investigation in progress 

9 at the time the request for the stay is made. In determin- 

10 ing whether a criminal case or investigation is "related" 

11 to a civil forfeiture proceeding, the court shall consider 

12 the degree of similarity between the parties, witnesses, 

13 facts and circumstances involved in the two proceedings 

14 without requiring an identity with respect to any one or 

15 more factors. 

16 "(5) Any presentation to the court under this sub- 

17 section that involves an on-going criminal investigation 

18 shall be made by the Government ex partc and under seal. 

li> "(6) Whenever a civil forfeiture proceeding is stayed 

20 pursuant to this subsection, the court shall enter any 

21 order necessary to preserve the value of the property or 

22 to protect the rights of lienholders or other persons with 

23 an interest in the property while the stay is in effect. 

24 "(7) A determination by the court that the claimant 

25 has standing to request a stay pursuant to paragraph (2) 
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1 shall apply only to the provisions of this subsection and 

2 shall not prechide the Oovemment firom obgecting to the 

3 claimant's standing to the time of trial in accordance with 

4 Section 987(d) of this title. 

5 "(8) An order imposing a stay pursuant to this sub- 

6 section shall expire in 180 days unless the court deter- 

7 mines, at the end of such time period, that there are com- 

8 pelling reasons why the stay should be continued. An order 

9 renewing a stay shall be reviewed by the court every 90 

10 days unless the parties agree that such review is unneces- 

11 saiy." 

12 (b) DRUG FORFEITURES.—Section 511(i) of the Con- 

13 troUed Substances Act (21 U.S.C. 881(i)) is amended to 

14 read as follows: 

15 "(i) The provisions of section 981 (g) of title 18, Unit- 

16 ed States C!ode, regarding the stay of the civU forfeiture 

17 proceeding shall apply to forfeitures under this section." 

18 (c) GuiDBLiNKS.—Within 180 di^^ after the effec- 

19 trve date of this section, the Attorney Gleneral and the Sec- 

20 retary of the Treasury shall jointly promulgate guidelines 

21 governing the preservation of the value of property sub[ject 

22 to forfeiture in a case that has been stayed pursuant to 

23 section 511(i) of the Controlled Substances Act (21 U.S.C. 

24 881(i)) or section 981(g) of title 18, United States Code. 

25 The guidelines shall take into account the interests of both 
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1 the Government and the claimant in avoiding the deprecia- 

2 tion, destruction or dissipation of the property pending 

3 conchision of the forfeiture proceeding. 

4 SEC. SM. APPUCATION OF FORFErrUBS PROCEDUBKS. 

5 (a) IN QBNERAL.—Chapter 46 of title 18, United 

6 States Ckxle, is amended by adding the following section: 

7 '*9988.^»pllcationofforfeitiireprooediires 

8 "(a) CIVIL FORFEITURES.—Whenever a statute in 

9 this title provides for the civil forfeiture of property with- 

10 out specifying the procedures governing a judicial forfeit- 

11 vtre action, the provisions of this chapter relating to civil 

12 forfeitures shall apply. 

13 "(b) CRIMINAL FORFEITURES.—^Whenever a statute 

14 in this title provides for the criminal forfeiture of property 

15 without specifying the procedures governing such forfeit- 

16 ures, the provisions of this chapter relating to criminal for- 

17 feitures shall apply." 

18 (b) CoNFORiaNO AMENDMENT.—^The chapter analy- 

19 sis for Chapter 46, of title 18, United States Code, is 

20 amended by adding the following: 

"988. A|ipUeation of Porfntore ProeedsR*." 

21 SBC aOB. CIVIL INVESTIGAUVE DEMANOa 

22 (a) IN GENERAL.—Chapter 46 of title 18, United 

23 States Code, is amended by adding at the end of the fol- 

24 lowing new section: 
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1 "9 MS. Civil investigative demands 

2 "(a) For the purpose of conducting an investigation 

3 in contemplation of any civil forfeiture proceedings, the 

4 Attornqr General may— 

5 "(1) administer oaths and affirmations; 

6 "(2) take evidence; and 

7 "(3) by subpoena, summon witnesses and re- 

8 quire  the  production of any books,  papers,  cor- 

9 respondence, memoranda, or other records which the 

10 Attorney G^eral deems relevant or material to the 

11 inquiry. Such subpoena may require the attendance 

12 of witnesses and the production of any such records 

13 from any place in the United States at any place in 

14 the United States designated by the Attorney Qen- 

15 eral. 

16 "(b) Except as provided in this section, the proce- 

17 dures and limitations that apply to civil investigative de- 

18 mands in subsections (g), (h), and (j) of section 1968 of 

19 title 18, United States Code, shall apply with respect to 

20 civil investigative demands issued under this subsection. 

21 Process required by such subsections of section 1968 to 

22 be served upon 'the custodian' shall be served on the At- 

23 tomey General. Failure to comply with an order of the 

24 court to enforce such demand shall be punishable as civil 

25 or criminal contempt. 
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1 "(c) In the case of a civil investigative demand for 

2 which the return date is less than 5 days after the date 

3 of service, no person shall be found in contempt for failure 

4 to comply by the return date if such person files a petition 

5 under subsection (b) not later than 5 days after the date 

6 of service. 

7 "(d) A civil investigative demand may be issued pur- 

8 suant to this section in furtherance of an investigation di- 

9 rected toward the forfeiture of an asset at any time up 

10 to the filing of a civil forfeiture complaint with respect 

11 to that asset, except that no demand relating to a given 

12 asset may be served upon any person who files a claim 

13 to that asset pursuant to section 1608 of title 19, United 

14 States Code, once such claim is filed. Once a given asset 

15 is made the subject of a civil forfeiture complaint, all fur- 

16 ther discovery regarding the forfeiture of that asset shall 

17 proceed in accordance with the Federal Rules of Civil Pro- 

18 eedure. Investigation relating to the forfeiture of assets 

19 not subject to a claim or to a forfeiture complaint may 

20 proceed pursuant to this section at any time. 

21 "(e) In this section, 'Attorney Greneral' means any at- 

22 tomcy for the Government employed by the Department 

23 of Justice as defined by rule 54(c) of the Federal Rules 

24 of Criminal P*rocedure, and shall not include an attorney. 
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1 agent or other employee of a^y agency of the Depart- 

2 ment." 

3 (b) COhfFORMiNG AMENDMENT.—The chapter analy- 

4 sis for chapter 46 of title 18, United States Code is 

5 amended by adding the following at the appropriate place: 

"985. Civil investigative demands." 

6 (c) OBSTRUCTION OK CIVIL INVESTIGATIVE DE- 

7 MAND.—Section 1505 of title 18, United States Code, is 

8 amended by inserting "section 985 of this title or" before 

9 "the Anti-trust Civil Process Act". 

10 (d) RIGHT TO FINANCIAL PRIVACY ACT AMBND- 

11 MENT.—Section 1120(b)(1)(A) of the Right to Financial 

12 Privacy Act (12 U.S.C. 3420(b)(1)(A)) is amended by in- 

13 serting "or civil investigative demand" after "a grand juiy 

14 subpoena". 

15 (e) FAIR CREDIT REPORTING ACT AMENDMENT.— 

16 Paragraph (1) of section 604 of the Fair Credit Reporting 

17 Act (15 U.S.C. 1681b) is amended by striking "or" and 

18 inserting ", or a civil investigative demand" after "grand 

19 juiy". 

20 SEC. MS. ACCESS TO RECORDS IN BANK SBCRBCY JURI8- 

21 DICTIONS 

22 Section  986 of title  18,  United States Code,  is 

23 amended by adding the following new subsection: 
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1 "ACCESS TO RECORDS LOCATED ABROAD 

2 "(d) In any civil forfeiture case, or in any ancillary 

3 proceeding in any criminal forfeiture case governed by sec- 

4 tion 413{n) of the Controlled Substances Act (21 U.S.C. 

5 853(n)), where— 

6 "(1) financial records located in a foreign coun- 

7 try may be material (A) to any claim or to the abil- 

8 ity of the government to respond to such claim, or 

9 (B) in a civil forfeiture case, to the Glovemment's 

10 ability to establish the forfeitability of the property; 

U and 

12 "(2) it is within the capacity of the claimant to 

13 waive his or her rights under such secrecy laws, or 

14 to obtain the records him or herself, so that the 

15 records can be made available, 

16 the refusal of the claimant to provide the records in re- 

17 sponse to a discoveiy request or take the action necessary 

18 otherwise to make the records available shall result in the 

19 dismissal of the claim with prgudice. This subsection shall 

20 not affect the claimant's ri^ts to refuse production on 

21 the basis of any privilege guaranteed by the Constitution 

22 or Federal laws of the United States." 

23 SEC. 207. ACCESS TO OTHER RECORDS. 

24 Section 6103(i)(l) of the Internal Revenue Code (26 

25 U.S.C. 6103(i)(l)) is amended— 
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1 (1) in subparagraph (A)(i) by inserting "or re- 

2 lated civil forfeiture" after "enforeement of a specifi- 

3 cally designated Federal criminal statute"; and 

4 (2) in subparagraph (B)(iii) by inserting "or 

5 civil   forfeiture   investigation  or proceeding"   after 

6 "Federal criminal investigation or proceeding". 

7 SBC. MS. DISCXOSURE OF GRAND JURY INFORBfATION TO 

8 FBDERAL PROSECUTOR& 

9 Section 3322(a) of tiUe 18, United States Code, is 

10 amended— 

11 (1) by striking "civil forfeiture under section 

12 981 of title 18, United States Code, of property de- 

13 scribed in section 981(a)(1)(C) of such title" and in- 

14 serting "any civil  forfeiture provision of Federal 

15 law"; and 

16 (2) by striking "concerning a banking law viola- 

17 tion". 

18 SBC. MS. CUBBENCT FORFETTUBES. 

19 Section 511 of the Controlled Substances Act (21 

20 U.S.C. 881) is amended by inserting the following new 

21 subsection: 

22 "CURRENCY FORFEITURES 

23 "(m) At the trial of an action brought pursuant to 

24 subsection (a)(6), if the Qovemment establishes by a pre- 

25 ponderance of the evidence that the property subject to 

26 forfeiture— 
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1 "(1) is currenQr or other monetary instruments 

2 that was found in close proximity to a measurable 

3 quantity of any controlled substance; or 

4 "(2) is currency or other monetary instruments 

5 in excess of $10,000 ttiat was being transported at 

6 an airport or other port of entry, on an interstate 

7 hi^way, or on the coastal waters of the United 

8 States, and the person in possession of the property 

9 disclaims knowledge or ownership of the property, or 

10 offers an explanation for his or her possession of the 

11 property that is false, 

12 there shall be a presumption, governed by rule 301 of the 

13 Federal Rules of Evidence, that the property is the pro- 

14 ceeds of a violation of the Controlled Substances Act. As 

15 provided in rule 301 of the Federal Rules of Evidence, 

16 the burden of proof shall at all times be on the United 

17 States to establish that the property is subject to forfeit- 

18 ure." 

19 TITLE m—PROPERTY SUBJECT TO 

20 FORFEITURE 

21 SEC. 301. FORFETTUBE OF PROCEEDS OF FEDERAL OF- 

22 FENSES. 

23 (a) CIVIL FORFEITURE.—Section 981(a)(1) of title 

24 18, United States diode, is amended— 
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1 (1) in subparagraph (C) by striking "of section 

2 215" and all that follows up to the period and in- 

3 serting "of any offense in this title or a conspiracy 

4 to commit such offense"; and 

5 (2)  by striking subparagraphs (D),  (E)  and 

6 (F). 

7 (b) CRIMINAIJ POBPEITUBR.—Section 982(a) of title 

8 18, United States Code, is amended— 

9 (1) in paragraph (2), by striking 'Snolate—" 

10 and subparagraphs (A) and (B) and inserting "vio- 

11 late any offense in this title,"; and 

12 (2) by striking paragraphs (3), (4), (5) and the 

13 first paragraph (6), enacted by Public Law 104- 

14 191. 

15 SKC.aOS.UNIFOBMDKFINinONOF'TROCKEDS". 

16 (a) CIVIL FORFEITURE.—Section 981(a) of title 18, 

17 United States Code, is amended— 

18 (1)  in paragraph  (1), by striking "gross re- 

19 ceipts" and "gross proceeds" wherever those terms 

20 appear and inserting "proceeds"; and 

21 (2) by adding the following after paragraph (2): 

22 "(3) In this section, 'proceeds' means any and 

23 an property of any kind obtained, directly or indi- 

24 rcctly, at any time as the result of the commission 

25 of the offense giving rise to forfeiture, and any prop- 
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1 erty traceable thereto. 'Proceeds' is not limited to 

2 the net gain or profit realized from the commission 

3 of the offense." 

4 (b) CBIMINAL PORPEITURE.—Section 982 of title 18, 

5 United States Code, is amended— 

6 (1) in subsection (a), by striking "gross re- 

7 ceipts" and "gross proceeds" wherever those terms 

8 f^pear and inserting "proceeds"; and 

9 (2) by adding the following paragraph to liie 

10 end of subsection (b): 

11 "(3) In this section, 'proceeds' means any and 

12 all property of any kind obtained, directly or indi- 

13 rectly, at any time as the result of the commission 

14 of the offense giving rise to forfeiture, and any prop- 

15 erty traceable thereto. Where the offense involves a 

16 scheme, a conspiraQr, or a pattern of criminal activ- 

17 ity, 'proceeds' includes any and all property obtained 

18 from the entire course of conduct constituting such 

19 scheme, conspiracy, or pattern. 'Proceeds' is not lim- 

20 ited to the net gain or profit realized fit>m the com- 

21 mission of the offense." 

22 (c) CJONTROLLED SUBSTANCES.—(1) Section 511 of 

23 the Controlled Substances Act (21 U.S.C. 881) is amend- 

24 ed by adding the following new subsection: 
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1 "(k) In this section, 'proceeds' means any and all 

2 property of any kind obtained, directly or indirectly, at 

3 any time as the result of the commission of the o^ense 

4 giving rise to forfeiture, and any property traceable there- 

5 to. 'Proceeds' is not limited to the net gain or profit real- 

6 ized from the commission of the offense." 

7 (2) Section 413 of the Controlled Substances Act (21 

8 U.S.C. 853) is amended by adding the following new sub- 

9 section: 

10 "DEPINinON OF PROCEEDS 

11 "(q) In this section, 'proceeds' means any and all 

12 property of any kind obtained at any time, directly or indi- 

13 rectly, as the result of the commission of the offense giA^ng 

14 rise to forfeiture, and any property traceable thereto. 

15 Where the offense involves a scheme, a conspiracy, or a 

16 pattern of criminal activity, 'proceeds' includes any and 

17 all property obtained from the entire course of conduct 

18 constituting such scheme, conspiracy, or pattern. 'Pro- 

19 ceeds' is not limited to the net gain or profit realized fix>m 

20 the commission of the offense." 

21 (d) RICO.—Subsection 1963(a) of title 18, United 

22 States Code, is amended by adding the following at the 

23 end: "In this section, 'proceeds' means any and all prop- 

24 erty obtained from the entire pattern of racketeering activ- 

25 ity or unlawful debt collection and is not limited to net 

26 profits." 
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1 SEC. SOS. FORFErrURE OF FIRBABMS USED IN CBOCES OF 

2 VIOLENCE AND FELONIES. 

3 (a) CIVIL FORFEITURE.—Section 981(a)(1) of title 

4 18, United States Code, is amended by inserting after sub- 

5 paragraph (C) the following: 

6 "(D) Any firearm (as defined in section 

7 921(a)(3) of this title) used or intended to be 

$ used to commit or to facilitate the commission 

9 of any crime of violence (as defined in section 

10 16 of this title) or any felony under Federal 

11 law." 

12 (b) CRIMINAL PORPBITURE.—Section 982(a) of title 

13 18, United States Code, is amended by inserting after sub- 

14 paragraph (2) the following: 

15 "(3) The court, in imposing a sentence on a 

16 person convicted of any crime of violence (as defined 

17 in section 16 of this title) or any felony under Fed- 

IS eral law, shall order that the person forfeit to the 

19 United States any firearm (as defined in section 

20 921(a)(3) of this title) used or intended to be used 

21 to commit or to facilitate the commission of the of- 

22 fense." 

23 (c) DISPOSAL OP FORFEITED PROPERTY.—Section 

24 981(c) of title 18, United States Code, is amended by add- 

25 ing at the end the following sentence: "Any firearm for- 

26 feited   pursuant   to   subsection   (a)(1)(D)   or   section 
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1 982(a)(3) of this title shall be disposed of by the seizing 

2 agency in accordance with law." 

3 (d) AuTiiORiTT To FORFEIT PROPERTY UNDER 

4 SECTION 924(d).—Section  924(d) of title  18,  United 

5 States Code, is amended by adding the following new 

6 paragraph: 

7 "(4) Whenever any firearm is sufagect to forfeit- 

8 ure under this section because it was involved in or 

9 used in a violation of subsection (c), the Secretary 

10 of the Treasury shall have the authority to seize and 

11 forfeit, in accordance with the procedures of the ap- 

12 plicable forfeiture statute, any property otherwise 

13 forfeitable under the laws of the United States that 

14 was involved in or derived from the crime of violence 

15 or drug trafficking crime described in subsection (c) 

16 in which the forfeited firearm was used or carried." 

17 (e) 120-DAY RDIIE FOR ADMINISTRATIVE FORFETT- 

18 URE.—Section 924(d)(1) of title 18, United States Code, 

19 is amended by adding the following after the last sentence: 

20 "If the Grovemment institutes an administrative forfeiture 

21 action within the 120-day period, and a claim is then filed 

22 that requires that a judicial forfeiture action be filed in 

23 Federal court, the Government must file the judicial ac- 

24 tion within 120 days of the filing of the claim. The time 

25 during which any related criminal indictment or informa- 
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1 tion is pending shall not be counted in calculating either 

2 of the 120-day periods referred to in this subsection." 

3 SEC. 304. FORFETTUBE OF PROCEEDS TRACEABLE TO FA- 

4 CILITATING PROPERTY IS DRUG CA8E& 

5 (a) CONVEYANCES.—Section 511(a)(4) of the Con- 

6 trolled Substances Act (21 U.S.C. 881(a)(4)) is amend- 

7 ed— 

8 (1) by inserting ", and any property traceable 

9 to such conveyances" after "property described in 

10 paragraph (1), (2), or (9)"; 

11 (2) in subparagraph (A) by inserting ", and no 

12 property   traceable   to   such   conveyance,"   before 

13 "shall be forfeited"; and 

14 (3) in subparagraphs (B) and (C) by inserting 

15 "and no property traceable to such conveyance" be- 

16 fore "shaU be forfeited". 

17 (b) REAL PROPERTY.—Section 511(a)(7) of the Con- 

18 trolled Substances Act (21 U.S.C. 881(a)(7)) is amended 

19 by inserting ", and any property traceable to such prop- 

20 erty" after "one year's imprisonment". 

21 (c) NEGOTIABLE INSTRUMENTS AND SECURITIES.— 

22 Section 511(a)(6) of the Controlled Substances Act (21 

23 U.S.C. 881(a)(6)) is amended by inserting ", and any 

24 property traceable to such property" after "this sub- 

25 chapter" the second time it appears. 
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1 SEC. 306. FORFETTUIIE FOR ALIEN SMUGGLING. 

2 (a)  CRIMINAL. PoRFiiiTURE AUTHORITY.—Section 

3 982(a) of title 18, United States Code, is amended— 

4 (1) by redesignating the second paragraph (6) 

5 as paragraph (7); 

6 (2) by inserting "sections 274(a), 274A(a)(l) 

7 or 274A(a)(2) of the Immigration and Nationality 

8 Act of 1952 (8 U.S.C. 1324(a), 1324A(a)(l) and 

9 1324A(a)(2))," before "section 1425" the first time 

10 it appears; 

11 (3) in subparagraph (A)(i), by striking "sub- 

12 section (a)" and inserting "the offense"; and 

13 (4)  in subparagraph  (A)(ii)  (I) and  (U), by 

14 striking "subsection (a)" throu^ "of this title" and 

15 inserting "the offense". 

16 (b) CIVIL FORFEITURE.—Section 274(b) of the Im- 

17 migration and Nationality Act of 1952 (8 U.S.C. 1324(b)) 

18 is amended— 

19 (1) by amending paragraphs (1) and (2) to 

20 read as follows: 

21 "(b) SEIZURE A^fD FORFEITURE.—(1) The following 

22 property shall be subject to seizure and forfeiture: 

23 "(A) any conveyance, including any vessel, vehi- 

24 de, or aircraft, which has been or is being used in 

25 the commission of a violation of subsection (a); and 
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1 "(B) any property, real or personal, (i) that 

2 .  constitutes, or is derived from or is traceable to the 

3 proceeds obtained directly or indirectly from the 

4 commission of a violation of sabsection (a), or (ii) 

5 that is used to facilitate, or is intended to be used 

6 to facilitate, the conmiission of a violation of sub- 

7 paragraph (a)(1)(A). 

8 "(2) Any property subject to forfeiture to the United 

9 States under this section may be seized by the Attorney 

10 (General in the manner set forth in section 981(b) of title 

11 18, United States Code."; and 

12 (2) in paragraphs (4) and (5) by striking "a 

13 conveyance"   and   "conveyance"   each   place   the 

14 phrase or word appears and inserting "property". 

15 SEC. S0& FORFEITURE OF PROCEEDS OF CERTAIN FOB- 

16 EIGN CRIMES. 

17 Section 981(a)(1)(B) of tiUe 18, United States Code, 

18 is amended by— 

19 (1) inserting "(i)" after "against a foreign na- 

20 tion involving"; and 

21 (2) inserting "(ii) any other conduct described 

22 in section 1956(c)(7)(B)," after "(as such term is 

23 defined for purposes of the Controlled Substances 

24 Act)". 
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1 SBC 807. PORFEITUIUE OF PROPERTy USED TO FACIUTATB 

2 FOREIGN DKUG CRDIB& 

3 Section 981(a)(1)(B) of title 18, United States Code, 

4 is amended by inserting ", or any property used to facili- 

5 tate an ofifense described in subparagraph (i)" at the end 

6 before the period. 

7 SEC. S08. FORFETTUBE FOB VIOLATIONS OF SECTVm 60601 

8 AND 1960. 

9 (a) Sections 981(a)(1)(A) and 982(a)(1) of title 18, 

10 United States Code, are amended by inserting ", or of sec- 

11 tion 60501 of the Internal Revenue Code of 1986 (26 

12 U.S.C. 60501)" after "of title 31". 

13 (b) Section 981(a)(1)(A) of title 18, United States 

14 Code, is amended by striking "or 1957" and inserting ", 

15 1957 or 1960". 

16 SBC 300. CRIMINAL FORFEITURE FOR MONEY LAUNDER- 

17 ING CON8PIRACIB& 

18 Section 982(a)(1) of title 18, United States Code, is 

19 amended by inserting ", or a conspiracy to commit any 

20 such offense" after "of this title". 

21 SEC. 310. ARCHAEOLOGICAL RESOURCES PROTECTION 

22 ACT. 

23 Section 8(b) of the Archaeological Resources Protee- 

24 tion Act of 1979 (16 U.S.C. 470gg(b)) is amended by— 

25 (1) inserting "all proceeds derived directly or 

26 indirectly firom such violation or any property trace- 
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1 able thereto," before "and all vehicles" in the on- 

2 numbered paragraph; 

3 (2) inaerting "proceeds," before 'Sehides" in 

4 paragn4)h (3); and 

5 (3) inserting the following at the end of the 

6 subsection: "If a fbrfeiture count is Included within 

7 an indictment in accordance with the Federal Rules 

8 of Criminal Ptvoednre, and the defendant is eon- 

9 victed of the offense giving lise to the forfeiture, the 

10 forfeiture may be ordered as part of the criminal 

11 sentence  in  accordance  with  the  procedures  for 

12 criminal forfeitures in chapter 46 of title 18, United 

13 States Code. Otherwise, the forfeiture shall be civil 

14 in nature in accordance with the procediurs for civil 

15 forfeiture in said chf4)ter 46 of title 18." 

16 SEC. 311. FORFEITURR OF DOnSUMENTAUTIBS OF 1X8^ 

17 BOBISM,     TKI-KMARKKTING     FBAUQ,     AND 

18 OTHER OFFENSES. 

19 (a) CIVIL POBFBITURB.—-Section 981(a)(1) of title 

20 18, United States Code, is amended by adding the foUow- 

21 ing subparagraphs: 

22 "(£)(i) Any computer, photostatic reproduction 

23 machine, electronic communications device or other 

24 material, article, apparatus, device or thing made, 

25 possessed, fitted, used or intended to be used on a 
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1 continuing basis to commit a violation of sections 

2 513, 514, 1028 through 1032, and 1341, 1343 and 

3 1344 of this title, or a conspiracy to commit such of- 

4 fense, and any property traceable to such property. 

5 "(ii) Any conveyance used on two or more occa- 

6 sions to transport the instrumentalities used in the 

7 commission of a violation of sections 1028 and 1029 

8 of this title, or a conspiracy to commit such offense, 

9 and any property traceable to such convtyance. 

10 "(F)   Any   conveyance,   chemicals,   laboratory 

11 equipment, or other material, article, apparatus, de- 

12 vice or thing made, possessed, fitted, used or in- 

13 tended to be used to commit— 

14 "(i) an offense punishable \mder Chapter 

15 113B of this title (relating to terrorism); 

16 "(ii) a violation of the National Firearms 

17 Act (26 U.S.C. chapter 53); 

18 "(iii) a violation of any of the following 

19 sections of the federal  explosives  laws:  sub- 

20 sections (a) (1) and (3), (b) through (d), and 

21 (h)(1)   of section   842,   and   subsections   (d) 

22 through (m) of section 844; or 

23 "(iv) any other offense enumerated in sec- 

24 tion 2339A(a) of this title; 
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1 or a conspiracy to commit any such offense, and any 

2 property traceable to such property." 

3 (b) CRIMINAL POBPEITDRE.—Section 982(a) of title 

4 18, United States Code, is amended by inserting the fol- 

5 lowing new paragraph: 

6 "(4)(A) The court, in imposing a sentence on a 

7 person convicted of a violation of sections 513, 514, 

8 1028 through 1032, and 1341, 1343 and 1344 of 

9 this title, or a conspiracy to commit such offense, 

10 shall order the person to forfeit to the United States 

11 any  computer,   photostatic   reproduction   machine, 

12 electronic communications device or other material, 

13 article, apparatus, device or thing made, possessed, 

14 fitted, used or intended to be used to commit such 

15 offense, and any property traceable to such properly. 

16 "(B) The court, in imposing a sentence on a 

17 person convicted of a violation of section 1028 or 

18 1029 of this title, or a conspiracy to commit such of- 

19 fense, shall order the person to forfeit to the United 

20 States any conveyance used on two or more occa- 

21 sions to transport the instrumentalities used to com- 

22 mit such offense, and any property traceable to such 

23 convQ^ance. 

24 "(5) The court, in imposing a sentence on a 

25 person convicted of— 
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1 "(A) an offense punishable under chapter 

2 113B of this title (relating to terrorism); 

3 "(B) a violation of the National Firearms 

4 Act (26 U.S.C. chapter 53); 

5 "(C) a violation of any of the following sec- 

6 tions of the Federal e}q>losives laws: subsections 

7 (a) (1) and (3), (b) through (d), and (h)(1) of 

8 section 842, and subsections (d) throu|^ (m) of 

9 section 844; or 

10 "(D) ai^ other offense enumerated in sec- 

11 tion 2339A(a) of this title; 

12 or a conspiracy to commit aay such offense, shall 

13 order the person to forfeit to the United States any 

14 conveyance,   chemicals,   laboratory   equipment,   or 

15 other material, article, apparatus, device or thing 

16 made, possessed, fitted, used or intended to be used 

17 to commit such offense, and any property traceable 

18 to such property." 

19 SEC SIS. FORFEITURE OF VEHICLES USED FOR GUN RUN- 

20 NDfG. 

21 (a) CiVBLi FOBPBITURE.—Section 981(a)(1) of title 

22 18, United States Code, is amended by adding the follow- 

23 ing subparagraph: 

24 "(6)(i) Any conveyance used or intended to be 

25 used to commit a gun running offense, or conspiracy 
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1 to commit snch offense, and any property traceable 

2 to such property. 

3 (ii) For the purposes of this section, a gun run- 

4 ning offense is a violation of any of the following 

5 sections of this title involving five or more firearms: 

6 section 922(i) (transporting stolen firearms); section 

7 924(g) (travel with a firearm in fiirtherance of rack- 

8 eteering); section 924(k) (stealing a firearm); and 

9 section 924(m)  (interstate travel to promote fire- 

10 arms trafficking). 

11 (b) CRIMINAL FORPEITURB.—Section 982(a) of title 

12 18, United States Code, is amended by inserting the fol- 

13 lowing new paragraph: 

14 "(6) The court, in imposing a sentence on a 

15 person convicted of a gun running offense, as de- 

16 fined in section 981(a)(1)(G), or a conspiracy to 

17 commit such offense, shall order the person to forfeit 

18 to the United States any conveyance used or in- 

19 tended to be used to commit such offense, and any 

20 property traceable to such conveyance." 

21 SEC. SIS. FORFEITURE OF CRIMINAL PROCEEDS TRANB- 

22 PORTED m INTERSTATE COBfMBRCE. 

23 Section 1952 of title 18, United States Code, is 

24 amended by adding the following subsection: 



63 

52 

1 "(d)(1) Any proceeds distributed or intended to be 

2 distributed in violation of subsection (a)(1) or a conspiracy 

3 to commit sucJi violation, or any property traceable to such 

4 property, is subject to forfeiture to the United States in 

5 accordance with the procedures set forth in section 981 

6 of this title. 

7 "(2) The court, in imposing sentence on a person con- 

8 victed of an offense in violation of subsection (a)(1) or 

9 a conspiracy to commit such offense, shall order that the 

10 person forfeit to the United States any proceeds distrib- 

11 uted or intended to be distributed in the commission of 

12 such offense, or any property traceable to such property, 

13 in accordance with the procedures set forth in section 982 

14 of this title." 

15 SEC. 314. PORFETTUBES OF PROCEEDS OF FEDERAL FOOD, 

16 DRUG, AND COSMETIC ACT VIOLATIONS. 

17 Chapter 9 of title 21, United States Code, is amended 

18 by adding the following two new sections: 

19 "§811. Civil forfeiture of proceeds of Federal Food, 

20 Dmgt and Cosmetic Act Eolations 

21 "(a) Any property, real or personal, that constitutes, 

22 or is derived from or is traceable to the proceeds obtained 

23 directly or indirectly from a criminal violation of, or a con- 

24 spiracy to commit a criminal violation of, a provision of 

25 the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 
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1 301-395) fjhall be subrject to judicial forfeiture to the 

2 United States. 

3 "(b) The provisions of chapter 46 of title 18, United 

4 States Code, relating to civil forfeitures shall extend to 

5 a seizure or forfeiture under this section, insofar as appli- 

6 cable and not inconsistent with the provisions hereof, ez- 

7 cept that such duties as are imposed upon the Secretaiy 

8 of the Treasury under chapter 46 shall be performed with 

9 respect to seizures and forfeitures under this section by 

10 such officers, agents, or other persons as may be authoi> 

11 ized or designated for that purpose by the Secretaiy of 

12 Health and Human Services. 

13 "(812. Criminal forfbitnre of proceeds of Fedmral 

14 Food, Drug, and Cosmetic Act violations 

15 "(a) Any person convicted of a violation of, or a oon- 

16 spiracy to violate, a provision of the Federal Food, Drug, 

17 and Cosmetic Act (21 U.S.C. 301-395) shall forfeit to the 

18 United States, irrespective of any provision of State law, 

19 any property constituting, or derived from, any proceeds 

20 the person obtained, directly or indirectly, as the result 

21 of such violation. The court, in imposing sentence on such 

22 person, shall order that the person forfeit to the United 

23 States all property described in this subsection. 

24 "(b) Property subject to forfeiture under this section, 

25 any seizure and disposition thereof, and any administra- 
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1 tfve or judicial proceeding in relation thereto, shall be gov- 

2 emed by the provisions of section 413 of the Comprehen- 

3 sive Drug Abuse Prevention and Control Act of 1970 (21 

4 U.S.C. 853), except for subsection 413(d) which shaU not 

5 apply to forfeitures under this section." 

6 SBC 81S. FORFEITURE FOB FOOD STAMP FRAUD. 

7 Section 15 of the Food Stamp Act of 1977 (7 U.S.C. 

8 2024) is amended by adding at the end the following new 

9 subsection: 

10 "(i) CIVIL FORFEITURE.— 

11 "(1) Any property, real or personal— 

12 "(A) used in a transaction or attempted 

13 transaction, to commit or to facilitate the com- 

14 mission  of  a  violation   (other   than   a   mis- 

15 demeanor) of subsection (b) or (c), or 

16 "(B) constituting, derived from, or trace- 

17 able to proceeds of a violation of subsection (b) 

18 or (c), shall be subject to forfeiture to the Unit- 

19 ed States. 

20 "(2) The provisions of chapter 46 of title 18, 

21 relating to civil forfeitures shall extend to a seizure 

22 or forfeiture under this subsection, insofar as appli- 

23 cable and not inconsistent with the provisions of this 

24 subsection, except that such duties as are imposed 

25 upon the Secretary of the Treasury under chapter 
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1 46 shall be performed with respect to seizures and 

2 forfeitures   under   this   section   l^   such   ofBoers, 

3 agents, and other persons as may be designated for 

4 that purpose by the Seeretaiy of Agriculture." 

5 SBC. 816. FORFEITURE FOR ODOMETER TAMPERING OF- 

6 FEN8E8. 

7 (a) CRIMINAL FOBPBITURE.—Section 982(a)(5) of 

8 title 18, United States Code, is amended— 

9 (1) by striking "or" at the end of subparagraph 

10 (D); 

11 (2) by inserting "or" after the semicolon at the 

12 end of sub-paragraph (E); 

13 (3) by inserting the following after sub-para- 

14 graph (E), as amended: 

15 "(P)  section 32703  of title 49,  United 

16 States Code (motor vehicle odometer tamper- 

17 ing);"; and 

18 (4) by adding the following after the last pe- 

19 riod: "If the conviction was for a violation described 

20 in subparagraph (F), the court shall also order the 

21 forfeiture of any vehicles or other property involved 

22 in the commission of the offense." 

23 (b) CIVIL FOKPBITUBB.—Section 981(a)(1)(F) of 

24 title 18, United States Code, is amended— 

25 (1) l^ striking "or" at the end of clause (iv); 
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1 (2) by striking the period at the end of clause 

2 (v) and inserting "; or"; 

3 (3) by inserting the following after clause (v), 

4 as amended: 

5 "(vi)  section  32703  of title  49,  United 

6 States Code (motor vehicle odometer tamper- 

7 ing)."; and 

8 (4) by adding the following after the last pe- 

9 riod: "In the case of a violation described in clause 

10 (vi), any vehicles or other property involved in the 

11 commission of the offense shall also be subject to 

12 forfeiture." 

13 TITLE IV—MISCELLANEOUS FORFEITURE 

14 AMENDMENTS 

15 SEC. 4M>1. USB OF FORFEITED FUNDS TO PAY BESTITUTION 

16 TO CRDfE VICTIMS AND BEGULATORY AGEN- 

17 CIE& 

18 Section  981  of title  18, United States Code, is 

19 amended— 

20 (1) by amending subsection (e)(6) to read as 

21 follows: 

22 "(6) as restoration to any victim of the offense 

23 giving rise to the forfeiture, including, in the case of 

24 a money laimdering offense, any offense constituting 

25 the underlying specified unlawful activity, or"; 
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1 (2) in subsections (e) (3), (4) and (5), by strik- 

2 ing "in the case of property referred to in subsection 

3 (a)(1)(C)" and inserting "in the case of property 

4 forfeited in connection with an offense resulting in 

5 a pecuniary loss to a financial institution or r^u- 

6 latory agency"; and 

7 (3) in subsection (e)(7), by striking "in the case 

8 of property referred to in subsection (a)(1)(D)" and 

9 inserting "in the case of property forfeited in con- 

10 nection with an offense relating to the sale of assets 

11 acquired or held by any Federal financial institution 

12 or regulatory agency, or person appointed by such 

13 agency, as receiver, conservator or Uquidating agent 

14 for a financial institution". 

15 SEC. 402. ENFORCBaMDSNT OF FOREIGN FORFEITURE JVDG- 

16 BIENT. 

17 (a) IN GE>fBRAL.—Chapter 163 of title 28, United 

18 States Code, is amended by inserting the foUoMong new 

19 section: 

20 "§ 2466. Enforcement of foreign forfeltore Jadgment 

21 "(a) DEFINITIONS.—^As used in this section— 

22 "(1) 'Foreign nation' shall mean a coimtiy that 

23 has become a party to the United Nations Conven- 

24 tion Against Illicit Traffic in Narcotic Drugs and 

25 Psychotropic Substances (hereafter 'the United Na- 
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1 tions  Convention')  or  a  foreign jurisdiction with 

2 which the United States has a treaty or other formal 

3 international agreennent in effect providing for mu- 

4 taal forfeiture assistance. 

5 "(2) 'Vahie based confiscation judgment' shall 

6 mean a final order of a foreign nation compelling a 

7 defendant, as a consequence of his or her criminal 

8 conviction for an offense described in article 3, para- 

9 gnq)h 1, of the United Nations Convention, to pay 

10 a sum of money representing the proceeds of such 

11 offense, or property the value of wtiich corresponds 

12 to such proceeds. 

13 "(b) RBVIEW BY ATTORNEY GENERAL.—^A foreign 

14 nation seeking to have its value based confiscation judg- 

15 ment registered and enforced by a United States district 

16 court under this section must first submit a request to 

17 the Attorney Gleneral or his or her designee. Such request 

18 shall include: 

19 "(1) a summary of the facts of the case and a 

20 description of the criminal proceeding which resulted 

21 in the value-based confiscation judgment; 

22 "(2) certified copies of the judgment of oonvic- 

23 tion and value-based confiscation judgment; 

24 "(3) an affidavit or sworn declaration establish- 

25 ing that the defendant received notice of the pro- 
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1 ceedings in sufficient time to enable him or her to 

2 defend  against the charges that the value-based 

3 confiscation judgment rendered is in force and is not 

4 subject to appeal; 

5 "(4) an affidavit or sworn declaration that all 

'6 reasonable efforts have been undertaken to enforce 

7 the value-based confiscation judgment against the 

8 defendant's property, if any, in the foreign country; 

9 and 

10 "(5) such additional information and evidence 

11 as may be required l^ the Attorney General or his 

12 or her designee. 

13 The Attorney General or his or her designee, in consulta- 

14 tion with the Secretary of State or his or h&r designee, 

15 shall determine whether to certify the request, and such 

16 decision shall be final and not sul^ect to either judicial 

17 review or review under the Administrative PVocedures Act, 

18 5 U.S.C. 551 et seq. 

19 "(c) JURISDICTION AND VBNUB.—^Where the Attor- 

20 ney General or his or her designee certifies a request 

21 under subsection (b), the foreign nation may file a civil 

22 proceeding in United States district court seeking to en- 

23 force the foreign value based confiscation judgment as if 

24 the judgment had been entered by a court in the United 

25 States. In such a proceeding, the foreign nation shall be 
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1 the plaintiff and the person against whom the value-based 

2 confiscation judgment was entered shall be the defendant. 

3 Venue shall lie in the district court for the District of Co- 

4 lumbia or in any other district in which the defendant or 

5 the property that may be the basis for satisfaction of a 

6 judgment under this section may be found. The district 

7 court shall have personal jurisdiction over a defendant re- 

8 siding outside of the United States if the defendant is 

9 served with process in accordance with rule 4 of the Fed- 

10 eral Rules of Civil Procedure. 

11 "(d) ENTRY AND ENFORCEMENT OF JUDGMENT.— 

12 (1) Except as provided in paragraph (2), the district court 

13 shall enter such orders as may be necessary to enforce 

14 the value-based confiscation judgment on behalf of the for- 

15 eign nation where it finds that all of the following require- 

16 ments have been met: 

17 "(A) the value-based confiscation judgment 

18 was rendered under a system which provides 

19 impartial  tribunals  or procedures  compatible 

20 with the requirements of due process of law; 

21 "(B) the foreign court had personal juris- 

22 diction over the defendant; 

23 "(C) the foreign court had jurisdiction over 

24 the subject matter; 

58-954   99-3 
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1 "(D) the defendant in the proceedings in 

2 the foreign court received notice of the proceed- 

3 ings in sufficient time to enable him or her to 

4 defend; and 

5 "(E) the judgment was not obtained by 

6 fraud. 

7 Process to enforce a judgment under this section will be 

8 in accordance with rule 69(a) of the Federal Rules of Civil 

9 I*rocedure. 

10 "(e) FINALITY OP FOREIGN FINDINGS.—Upon a 

11 finding by the district court that the conditions set forth 

12 in subsection (d) have been satisfied, the court shall be 

13 bound by the findings of facts insofar as they arc stated 

14 in the foreign judgment of conviction and value-based 

15 confiscation judgment. 

16 "(f) CURRENCY CONVERSION.—Insofar as a value 

17 based confiscation judgment requires the payment of a 

18 sum of money, the rate of exchange in effect at time when 

19 the suit to enforce is filed by the foreign nation shall be 

20 used in calculating the amount stated in the judgment 

21 submitted for registration." 

22 (b) CONFORMING AMENDMENT.—The chapter analy- 

23 sis for chapter 163, title 28, United States Code, is 

24 amended by inserting the following at the end: 

"2466. Enfopoement of foreign forfeiture jud{i;inent" 
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1 SEC 498. MINOR AND TECHNICAL AMENDMENTS RELATING 

2 TO 1991 FORFEITURE AMENDBIENTS. 

3 (a) CRIMINAL FORFKITURE.—Section 982(b) of title 

4 18, United States Code, is amended in subsection (b)(2), 

5 by striking "The substitution" and inserting "With re- 

6 spect to a forfeiture under subsection (a)(1), the substi- 

7 tution". 

8 (b) FUNGIBLE PROPERTY.—Section 984 of title 18, 

9 United States Code, is amended— 

10 (1) by striking subsection (a) and redesignating 

11 the remaining subsections as (a), (b), and (c), re- 

12 spectively; 

13 (2)  by amending subsection  (b)  (as redesig- 

14 nated) to read as follows: 

15 "(b) The provisions of this section may be invoked 

16 only if the action for forfeiture was commenced hy a sei- 

17 zure or an arrest in rera within two years of the offense 

18 that is the basis for the forfeiture."; 

19 (3) by amending subsection (c)(1) (as rcdesig- 

20 nated) to read as follows: 

21 "(c)(1) Subsection (a) shall not apply to an action 

22 against funds held by a financial institution in an inter- 

23 bank account unless the account holder knowingly engaged 

24 in the offense that is the basis for the forfeiture."; 

25 (4) by adding the following new paragraph to 

26 subsection (c) (as redesignated): 
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1 "(3) As used in this subsection, a 'financial in- 

2 stitution'  includes a foreign bank, as defined in 

3 paragraph 7 of section  1(b)  of the International 

4 Banking Act of 1978."; and 

5 (5) by adding the following new subsection: 

6 "(d) Nothing in this section is intended to limit the 

7 ability of the Glovemment to forfeit property under any 

8 statute where the property involved in the ofifense giving 

9 rise to the forfeiture or property traceable thereto is avail- 

10 able for forfeiture." 

11 (c)   SUBPOENAS   FOR   BANK   RECORDS.—Section 

12 986(a) of title 18, United States Code, is amended by— 

13 (1) striking "section 1956,  1957 or 1960 of 

14 this title, section 5322 or 5324 of title 31, United 

15 States Code" and inserting "section 981 of this 

16 title"; and 

17 (2) striking the last sentence. 

18 (d) CIVIL MONEY LAUNDEBINO ENFORCEMENT.— 

19 Section 1956(b) of title 18, United States Code, is amend- 

20 ed— 

21 (1)  by redesignating the  present  matter as 

22 paragraph (1), and the present paragraphs (1) and 

23 (2) as subparagraphs (A) and (B), respectively; and 

24 (2) by inserting the following new paragraphs: 
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1 "(2) For purposes of ac^udicating an action 

2 filed or enforcing a penalty ordered under this sec- 

3 tion, the district courts shall have jurisdiction over 

4 any foreign person, including any financial institu- 

5 tion Festered in a foreign country, that commits an 

6 offense under subsection (a) involving a financial 

7 transaction that occurs in whole or in part in the 

8 United States; Provided,  That service of process 

9 upon such foreign person is made luder the Federal 

10 Rules of Civil Procedure or the laws of the country 

11 where the foreign person is found. 

12 "(3) The court may issue a pretrial restraining 

13 order or take any other action necessary to ensure 

14 that any bank account or other property held by the 

15 defendant in the United States is available to satisfy 

16 a judgment under this section." 

17 (e) DEFINITION OF FINANCIAL INSTITUTION.—Sec- 

18 tion 5312(a)(2) of title 31, United States Code, is amend- 

19 ed by redesignating subparagraphs (Y) and (Z) as (Z) and 

20 (AA), respectively, and by inserting the foUowing new sub- 

21 paragraph after subparagraph (X): 

22 "(Y) a bail bondsman;". 

23 (f) Section 981(d) of title 18, United States Code, 

24 is amended by striking "sale of this section" and inserting 

25 "sale of such property." 
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1 gEC. 404. CIVIL FOBFETTUBE OF COINS AND CURRENCY IN 

2 CONFISCATED GABfEUNG DEVICES. 

3 Section 7 of Public Law 81-906 (15 U.S.C. 1177) 

4 is amended— 

5 (1) by inserting "Any coin or currency con- 

6 tained in any gambling device at the time of its sei- 

7 zure pursuant to the preceding sentence shall also be 

8 seized and forfeited to the United States." after the 

9 first sentence; and 

10 (2) in the last sentence, by inserting ", coins, 

11 or currency" after "gambling devices". 

12 SBC.   40S.   DRUG   PARAPHERNALIA   TECHNICAL   AMEND- 

.13 MENTS. 

14 (a) Section 511(a)(10) of the Controlled Substances 

15 Act (21 U.S.C. 881(a)(10)) is amended by striking "857 

16 of this title" and inserting "422 of this subchapter (21 

17 U.S.C. 863)". 

18 (b) Section 422 of the Controlled Substances Act (21 

19 U.S.C. 863) is amended: 

20 (1) by deleting subsection (c); and 

21 (2) by redesignating subsections (d), (e), and 

22 (f) to be subsections (c), (d), and (e). 
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1 SBC 40C. AUTHOKIZATION TO SHARE FORnEITED FBOP- 

2 EBTY  WITH   COOPEBATING   FOREIGN  GOV- 

3 ERNMENTS. 

4 (a) IN GENERAL.—Section 981(i)(l) of title  18, 

5 United States Code, is amended by striking "this chapter" 

6 and inserting "any provision of Federal law". 

7 (b) CONFORMINQ AMENDMENT.—Section 511(e)(1) 

8 of the Controlled Substances Act is amended by striking 

9 "; or" and all of subparagrapb (£) and inserting a period. 

10 SBC 407. FORFEITDRE OF COUNTERFEIT PARAPHERNALIA. 

11 Section  492  of title  18,  United  States Code,  is 

12 amended— 

13 (1) by striking the third and fourth undesig- 

14 nated paragraphs; 

15 (2) by designating the remaining paragraphs as 

16 subsections (a) and (b); 

17 (3) by adding the following new subsections: 

18 "(c) For the purposes of this section, the provisions 

19 of the ciistoms laws relating to the seizure, sununaiy and 

20 judicial forfeiture, condemnation of property for violation 

21 of the customs laws, the disposition of such property or 

22 the proceeds from the sale of such property, the remission 

23 or mitigation of such forfeitures, and the compromise of 

24 claims (19 U.S.C. 1602 et seq.), insofar as they are appli- 

25 cable and not inconsistent with the provisions of this sec- 

26 tion, shall apply to seizures and forfeitures incurred, or 
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1 alleged to have been incurred, under this section, except 

2 that the duties as are imposed upon the customs officer 

3 or any other person with respect to the seizure and forfeit- 

4 ure of property under the customs laws shall be performed 

5 with respect to seizures and forfeitures of property under 

6 this section by such officers, agents, or other persons as 

7 may be authorized or designated for that purpose by the 

8 Secretary of the Treasury. 

9 "(d) All seizures and civil judicial forfeitures pursu- 

10 ant to subsection (a) shall be governed by the procedures 

11 set forth in chapter 46 of this title pertaining to civil for- 

12 feitures. The Attorney General shall have sole responsibil- 

13 ity for disposing of petitions for remission or mitigation 

14 with respect to property involved in a judicial forfeiture 

15 proceeding. 

16 "(e) A court in sentencing a person for a violation 

17 of this chapter or of sections 331-33, 335, 336, 642, or 

18 1720 of this title, shall order the person to forfeit the 

19 property described in subsection (a) in accordance with the 

20 procedures set forth in section 982 of this title."; and 

21 (4) in subsection (b), as so designated by this 

22 section, by striking "fined not more than $100" and 

23 inserting "fined under this title". 
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1 SBC. 40& CIXISING OF LOOPHOLE TO DESTEAT CRDONAL 

2 FORFEITURE THROUGH BANKRUPTCT. 

3 Section 413(a) of the Controlled Substances Act (21 

4 U.S.C. 853(a)) is amended by inserting ", or of any bank- 

5 ruptcy proceeding instituted after or in contemplation of 

6 a prosecution of such violation" after "shall forfeit to the 

7 United States, irrespective of any provision of State law". 

8 SEC. 400. STATUTE OF LIMITATIONS FOR CIVIL FORFEIT- 

9 uREAcnoNa 

10 (a) IN GENERAL.—Section 621 of the Tariff Act of 

11 1930 (19 U.S.C. 1621) is amended by inserting ", or in 

12 the case of forfeiture, within five years after the time when 

13 the involvement of the property in the alleged offense was 

14 discovered" after "within five years after the time when 

15 the alleged offense was discovered". 

16 (b) PIRREA CASKS.—Section 981(a) of title 18, 

17 United States Code, is amended by adding at the end a 

18 new paragraph, as follows: 

19 "(3) An action seeking the forfeiting of prop- 

20 erty described in subparagraph (a)(1)(C) arising out 

21 of an offense affecting a financial institution or the 

22 conservator or receiver of a financial institution may 

23 be commenced not later than ten years after the dis- 

24 covery of the involvement of the property in the act 

25 giving rise to the forfeiture. This paragraph shall 

26 apply to any forfeiture action not barred by the expi- 
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1 ration of the limitation period provided by section 

2 621 of the Tariff Act of 1930 (19 U.S.C. 1621) at 

3 the time this paragraph became effective." 

4 SBC. 410. ASSETS FOBFEITUIIB FUND AND PROPERTY DIB- 

5 posmcwL 

6 (a) TECHNICAL AMENDMENTS.—Section 524 of title 

7 28, United States Code, is amended— 

8 (1) in paragraph (c)(1) l^ striking "and" at 

9 the end of sobparagraph (H), by striking the second 

10 subparagr^h (I) that begins with "after all reim- 

11 bursements"  and ends with "correctional  instita- 

12 tions", and by inserting "and" foUowing the semi- 

13 colon at the end of the remaining subparagraph (I); 

14 (2) in paragraph (c)(3), by deleting "(F)" and 

15 inserting "(G)"; 

16 (3)   in   subparagraph   (c)(4)(C)   by   deleting 

17 "(g)(4)(A)(u)"; 

18 (4)   in   subparagraph   (c)(8)(A),   by   striking 

19 "(A)(iv),  (B),  (F),  (G),  and  (H)"  and inserting 

20 "(A)(u), (B), (F), and (G)"; and 

21 (5) by repealing paragraph (c)(6), and renum- 

22 bering paragn^hs (c)(7) through (c)(ll) as para- 

23 graphs (c)(6) through (c)(10). 
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1 (b) DISPOSAL OP FORFEITED PROPEBTY.—Section 

2 524(c)(8) of title 28, United States Code, as redesignated 

3 by this section, is amended to read as follows: 

4 "(8) Following the completion of procedures for 

5 the forfeiture of property pursuant to any law en- 

6 forced or administered by the Department, the At- 

7 tomey General, under such terms and conditions as 

8 the Attorney General shall specify, is authorized to: 

9 "(A) destroy the property if it is imsuit- 

10 able for public use or sale, or uneconomical to 

li market; 

12 "(B)    transfer    the    property    to    any 

13 lienholder   (including   taxing   authorities)   or 

14 mortgagee in lieu of the compromise and pay- 

15 ment of a valid lien or mortgage against the 

16 property; 

17 "(C) disburse all or part of an amount for- 

18 feited as restoration to any victim of the offense 

19 giving rise to the forfeiture, or any other of- 

20 fense that was part of the same scheme, oon- 

21 spiracy, or pattern of criminal activity, indud- 

22 ing, in the case of a money laundering offense, 

23 any offense constituting the underlying speci- 

24 fied unlawftil activity, in accordance with the 

25 relevant forfeiture statute; 
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1 "(D) dispose of the property by public sale 

2 or any other commercially feasible means; or re- 

3 qaest the Greneral Services Administration to 

4 take custody of the property and to dispose of 

5 it in accordance with law; 

6 "(E) place the property into official use or 

7 transfer the property to any other federal agen- 

8 cy for official use; 

9 "(F) transfer the property to foreign gov- 

10 emments pursuant to section 981(i) of title 18, 

11 United States Code; 

12 "(G) transfer the property, or the net pro- 

13 ceeds of sale of the property, to State or local 

14 law enforcement agencies that participated di- 

15 rectly in any of the acts that led to the seizure 

16 or forfeiture of the property, in accordance with 

17 section 981(e) of title 18, United States Code; 

18 section 511(e)(3) of the Controlled Substances 

19 Act (21 U.S.C. 881(e)(3)); or any other provi- 

20 sion of law pertaining to the equitable sharing 

21 of forfeited property; 

22 "(H)  transfer real  or personal property 

23 that is uneconomical to store, maintain, or mar- 

24 ket to a State or local government agency for 

25 use to support drug abuse treatment, drug and 
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1 crime prevention and education, housing, job 

2 skills, and other community-based public health 

3 and safety programs, upon agreement by the 

4 recipient government to accept liability for the 

5 compromise or settlement of any mortgages, 

6 liens, petitions or other claims against the prop- 

7 erty, 

8 "(I) make any other disposition authorized 

9 by law; and 

10 "(J) warrant clear title to any subsequent 

11 purchaser or transferee of such property. 

12 The AttomQ^ (General shall make due provision for 

13 the property rights of innocent persons in disposing 

14 of forfeited property. Election of the method of dis- 

15 position is solely within the discretion of the Attor- 

16 ney Qeneral. Final orders of judgment for damages 

17 arising from any warranty of title by the Attorney 

18 General shall be satisfied pursuant to section 1304 

19 of title 31, United States Code, in the same manner 

20 and to the same extent as other judgments for dam- 

21 ages. A decision by the Attorney General pursuant 

22 to this subsection shall not be subject to review." 

23 (c) DEPOSIT FROM SETTLEMENT IN LIEU OP FOR- 

24 PEITURE.—Section 524(c)(4)(A) of title 28, United States 
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1 Code, is amended by inserting ", or from any settlement 

2 in lieu of forfeiture," before "under any law". 

3 (d)     DEPOSITS     INTO     THE     FUND.—Section 

4 524(c)(4)(B) of title 28, United States Code, is amended 

5 by inserting ", and all amounts representing reimburse- 

6 ment or recovery of costs paid by the Fund" immediately 

7 prior to the semicolon. 

8 (e) PAYMENT OP FOREIGN JUDGMENTS.—Section 

9 524(c)(1) of title 28, United States Code, is amended by 

10 inserting the following new subparagraph (J) immediately 

11 following subparagraph (I): 

12 "(J) at the discretion of the Attom^ Gen- 

13 eral, payments to return forfeited properly re- 

14 patriated to the United States by a foreign gov- 

15 emment or others acting at the direction of a 

16 foreign  government,   and  interest  earned  on 

17 such property, sutgect to the following condi- 

18 tions: 

19 "(i) a final foreign judgment entered 

20 against a foreign government or those act- 

21 ing at its direction, which foreign judgment 

22 was based on the measures, such as sei- 

23 zure and repatriation of property, that re- 

24 suited in deposit of the ftinds into the 

25 Fund; 
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1 "(ii) such foreign judgment was en- 

2 tered and presented to the Attorney Gen- 

3 eral within five years of the date that the 

4 property was  repatriated  to  the  United 

5 States; 

6 "(iii) the foreign government or those 

7 acting at its direction vigorously defended 

8 its actions under its own laws; and 

9 "(iv) the amount of the disbursement 

10 does not exceed the amount of funds de- 

11 posited to the Fund, plus interest earned 

12 on    such    ftuids    pursuant    to    section 

13 524(c)(5) of title 28 United States Code, 

14 less any awards and equitable shares paid 

15 by the Fund to the foreign government or 

16 those acting at its direction in connection 

17 with a particular case.". 

18 (f) EXCESS SURPLUS FUNDS.—Section 524(c)(7) of 

19 title 28, United States Code, as redesignated by this sec- 

20 tion, is amended by deleting aU versions of sabparagraph 

21 "(E)" and inserting the following in place thereof 

22 "(E) Sulgect to the notification procedures contained 

23 in section 605 of I*ublic Law 103-317, and after satisfy- 

24 ing the transfer requirement in subparagraph (B) of this 

25 paragraph, any excess unobligated balance remaining in 
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1 the Fund on September 30, 1996, and on September 30 

2 of each fiscal year thereafter, shall be available to the At- 

3 tomey General, without fiscal year limitation, for aiq^ Fed- 

4 eral law enforcement, litigativ^prosecutive, and correc- 

5 tional activities, or any other authorized purpose of the 

6 Department of Justice. Any Amounts provided pursuant 

7 to this subparagraph may be used under authorities avail- 

8 able to the organization receiving the fiinds." 

9 (g)     REMISSION     AND     MITIGATION.—Section 

10 524(c)(1)(B) of title 28, United States Code, is amended 

11 to read as follows: 

12 "(E) disbursements authorized in connec- 

13 tion with remission or mitigation procedures or 

14 other actions pursuant to the Attorney Gen- 

15 eral's statutory authority relating to property 

16 forfeited under any law enforced or adminis- 

17 tered by the Department of Justice;" 

18 SEC. 411. CLAREnCATION OF SECTION 877 OF TITLE ». 

19 UNTICD STATES CODE. 

20 Section 507 of the Controlled Substances Act (21 

21 U.S.C. 877) is amended to add at the end the following 

22 sentence: "This section does not apply to any findings, 

23 conclusions, rulings, decisions, or declarations of the At- 

24 tomey General, or any designee of the Attorney General, 
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1 relating to the seizure, forfeiture, or disposition of for- 

2 feited property brought under this subchapter." 

3 SEC. 412. CERTIFICATE OF REASONABLE CAUSE. 

4 Section 2465 of title 28, United States Code, is 

5 amended— 

6 (1) by striking "property seized" and inserting 

7 "property seized or arrested"; and 

8 (2) by striking "seizure" each time it appears 

9 and inserting "seizure or arrest". 

10 SEC. 418. CONFORMING TREASURY AND JUSTICE FUNDS. 

11 (a) Section 9703(cO of title 31, United States Code, 

12 is amended by striking "subsection (g)(2)" and inserting 

13 "subsection   (g)(1)"   and   by   deleting   "in   excess   of 

14 $10,000,000 for a fiscal year." 

15 (b) Section 9703(g) of title 31, United States Code, 

16 is amended— 

17 (1) in paragraph (1), by striking "subsection 

18 (a)(1)" and inserting "subsections (a)(1) and (c)"; 

19 and 

20 (2) in paragraph (2), by striking "subsections 

21 (a)(2) and (e)" and inserting "subsection (a)(2)". 

22 (c) DEPOSIT FROM SETTLEMENT IN LIEU OF POR- 

23 KEITURB.—Section 9703(d) of title 31, United States 

24 C!ode, is amended by inserting "or &x>m any settlement 
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1 in lieu of forfeiture," before "under any law" each time 

2 it appears. 

3 (d) Subsection 524(c)(6) of title 28, United States 

4 Code, is amended by adding the following sentence to the 

5 end thereof: "Amounts transferred by the Secretary of 

6 Treasury pursuant to section 9703 of title 31, or by the 

7 Postmaster Gleneral pursuant to section 2003 of title 39, 

8 shall be available to the Attorney General for Federal law 

9 enforcement and criminal prosecution purposes of the De- 

10 partment of Justice." 

11 SEC. 414. DISPOSITION OF PROPBBTy FORFEITED UNIMBR 

12 CUSTOMS LAWS. 

13 Section 616A of the Tariff Act of 1930 (19 U.S.C. 

14 1616a) is amended— 

15 (1) by adding the following new paragraph to 

16 subsection (c): 

17 "(4) Whenever property is civilly or criminally 

18 forfeited by or for the United States Customs Serv- 

19 ice,  including administrative  forfeiture under the 

20 provisions of this title, the Secretary of the Treasuiy 

21 may dispose of the property in accordance with law, 

22 including— 

23 "(A) by selling the property through any 

24 commercially feasible means, provided that the 
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1 property is not required to be destroyed by law 

2 and is not harmful to the public; or 

3 "(B) by requesting the General Services 

4 Administration to take custody of the properly 

5 and to dispose of it in accordance with law."; 

6 and 

7 (2) by amending the title of the section to read 

8 as   follows:   "RETENTION,   TBANBFER,   OR  DIS- 

9 POSITION OF FORFEIISD PROPERTY". 

10 SEC 415. TBCmaCAL AMENDMENTS BELAUNG TO OBLIT- 

11 ERAIVD MOTOR VEHICLB8 UWnniFICATION 

12 NUMBEB& 

13 Section 512 of tide 18, United States Code, is 

14 amended— 

15 (1) in subsection (b), by inserting "and the pro- 

16 visions of chapter 46 of this title relating to civil ju- 

17 dicial forfeitures" before "shall apply"; and 

18 (2) in subsection (a)(1), by striking "does not 

19 know" and all that follows up to the semicolon and 

20 inserting "is an innocent owner as defined in section 

21 983 of this title". 

22 SEC. 416. FUGITIVE DISENTITLEMENT. 

23 (a) IN GENERAL.—Ch^ter 163 of title 28, United 

24 States Code, is amended by inserting the following new 

25 section: 
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1 (2467. FugtthrediMntiUemeiit 

2 "Any person who, in order to avoid criminal proseca- 

3 tion, purposely leaves the jurisdiction of the United States, 

4 declines to enter or reenter the United States to sobmit 

5 to its Jurisdiction, or otherwise evades the jurisdiction of 

6 the court where a cnminal case is pending against the per- 

7 son, may not use the resources of the courts of the United 

8 States in furtherance of a claim in any related civil forfeit- 

9 ure action or a claim in third-party proceedings in any 

10 related criminal forfeiture action." 

11 (b) Ck)NFORMiNO AMENDMENT.—^The chapter ana^- 

12 sis for chapter 163 of title 28, United States Ckxle, is 

13 amended by inserting the following at the end: 

"2467. Fugitivt diaentiUement." 

14 SBC. 417. ADSaSSmiLITV OP FORKiaN BUSINRS8 RKCOROS. 

15 (a) IN QBNERAL.—Chapter 163 of title 28, United 

16 States Code, is amended by adding at the end the follow- 

17 ing new section: 

18 {2468. Foreign records 

19 "(a) In a civil proceeding in a court of the United 

20 States, including civil forfeiture proceedings and prooeed- 

21 ings in the United States Claims Court and the United 

22 Stat«8 Tax Court, a foreign record of regularly conducted 

23 activity, or copy of such record, obtained pursuant to an 

24 ofRcial request, shall not be excluded as evidence by the 

25 hearsay rule of a foreign certification, also obtained pursn- 
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1 ant to the same official request or subsequent official re- 

2 quest that adequately identifies such foreign record, at- 

3 tests that— 

4 "(1) snch record was made, at or near the time 

5 of the occiurence of the matters set (orth, by (or 

6 from  information  transmitted  by)  a  person  with 

7 knowledge of those matters; 

8 "(2) such record was kept in the course of a 

9 regularly conducted business activity; 

10 "(3) the business activity made such a record 

11 as a regular practice; and 

12 "(4) if such record is not the original, such 

13 record is a duplicate of the original; 

14 unless the source of information or the method or cir- 

15 cumstances   of   preparation   indicate   lack   of   trust- 

16 worthiness. 

17 "(b) A foreign certification under this section shall 

18 authenticate such record or duplicate. 

19 "(c) As soon as practicable after a responsive plead- 

20 ing has been filed, a party intending to offer in evidence 

21 under this section a foreign record of regularly conducted 

22 activity shall provide written notice of that intention to 

23 each other party. A motion opposing admission in evidence 

24 of such record shall be made by the opposing party and 

25 determined by the court before trial. Failure by a party 
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1 to file such motion before trial shall constitute a waiver 

2 of objection to such record or duplicate, but the court £Dr 

3 cause shown may grant relief from the waiver. 

4 "(d) As used in this section, the term— 

5 "(1) 'foreign record of regulariy conducted ac- 

6 tivity* means a memorandiun, report, record, or data 

7 compilation, in any form, of acts, events, conditions, 

8 opinions, or diagnoses, maintained in a foreign coun- 

9 try, 

10 "(2) 'foreign certification' means a written dec- 

11 laration made and signed in a foreign ooontiy l^ the 

12 custodian of a record of regulariy conducted activity 

13 or another qualified person, that if falsely made, 

14 would subrject the maker to criminal penalty under 

15 the law of that country; 

16 "(3)   'business'  includes business,  institution, 

17 association, profession, occupation, and calling of 

18 every kind whether or not conducted for profit; and 

19 "(4) 'official request' means a letter rogatoiy, a 

20 request under an agreement, treaty or convention, or 

21 any other request for information or evidence made 

22 by a court of the United States or an authority of 

23 ^e United States having law enforcement respon- 

24 sibility, to a court or other authority of a foreign 

25 countiy." 
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1 (b) CJONFORMTNG AMENDMENT.—^The chapter analy- 

2 sis for chapter 163 of title 28, United States Code, is 

3 amended by inserting the following at the end: 

"2468. Popeign records." 

4 SEC 4ia. DESTBUCnON OR REMOVAL OF PROPERTY TO 

5 PREVENT SEIZURE. 

6 (a) Section 2232(a} of title 18, United States Code, 

7 is amended by— 

8 (1) inserting "or seizure" after "Physical inter- 

9 ferenee with search"; 

10 (2)  inserting ",  including seizure for forfeit- 

11 ure," after "after seizure"; 

12 (3) striking "searches and seizures" after "au- 

13 thoiized to make" and inserting "searches or sei- 

14 zures"; 

15 (4) striking "or" after "wares,"; and 

16 (5) inserting ", or other property, real or per- 

17 sonal," after "merchandise." 

18 (b) Section 2232(b) of tiUe 18, United States Code, 

19 is amended by— 

20 (1)   inserting  "or  seizure"   after  "Notice  of 

21 search"; 

22 (2) striking "searches and seizures" after "au- 

23 thorized to make" and inserting "searches or sei- 

24 zures"; 
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1 (3)  inserting ",  including seizure for forfeitr 

2 ure," after "likely to make a search or seizure"; and 

3 (4) inserting "real or personal," after "mer- 

4 chandise or other property,". 

5 SECMlS.PBOSPECnVEAPPUCATION 

6 (a) IN GENERAL.—^Unless otherwise specified in this 

7 section or in another provision of this Act, all amendments 

8 in this Act shall apply to forfeiture proceedings com- 

9 menced on or after the effective date of this Act. 

10 (b) ADMINISTRATIVE  FORFBITURRS.—All  amend- 

11 ments in this Act relating to seizures and administrative 

12 forfeitures shall apply to seizures and forfeitures occurring 

13 on or after the sixtieth day after the effective date (^ this 

14 Act. 

15 (c) CIVIL JUDICIAL FORFEITURES.—^All amendments 

16 in this Act relating to the judicial procediures {qiplicable 

17 once a civil forfeiture complaint is filed by the government 

18 shall apply to all cases in v^ch the forfeiture complaint 

19 is filed on or after the sixtieth day after the effective date 

20 of this Act. 

21 (d) CRIMINAL FORFEITURE.—^All amendmrats in 

22 this Act relating to the procedures applicable in criminal 

23 forfeiture cases shall apply to cases in which the indict- 

24 raent or information is filed on or after the effective date 

25 of this Act. 
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1 (e) SUBSTANTIVE LAW.—^All amendments in this Act 

2 expanding substantive forfeiture law to make property 

3 subject to civil or criminal forfeiture which was not pre- 

4 viously subrject to forfeiture shall apply to offenses ooeur- 

5 ring on or after the effective date of this Act. 

6 TITLE V—dUBONAL FORFEITURE 

7 asa Sei. UNIFOBM PROCKDUBES FOR CRmiNAL rOBFEIT- 

8 USB 

9 (a) IN GBNBRAL.—Section 982(b)(1) of title 18, 

10 United States Code, is amended to read as follows: 

11 "(b)(1) The forfeiture of property under this section, 

12 including any seizure and disposition of the property and 

13 any related administrative or judicial proceeding, shall be 

14 governed by the provisions of section 413 of the Com- 

15 prehensive Drug Abuse Prevention and Control Act of 

16 1970 (21 U.S.C. 853), except for subsection 413(d) which 

17 shall not apply to forfeitures under this section." 

18 (b) RiOO.—Section 1963 of title 18, United States 

19 Code, is amended by repealing subsections (b) through 

20 (m) and inserting the following after subsection (a): 

21 "(b) The forfeiture of property under this section, in- 

22 eluding any seizure and disposition of the property and 

23 any related administrative or judicial proceeding, shall be 

24 governed by the provisions of section 413 of the Com- 

25 prehensive Drug Abuse Prevention and Control Act of 
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1 (1) by striking paragraphs (1), (2) and (3) and 

2 inserting the following: 

3 "(1) The court, in imposing sentence on any 

4 person convicted of a violation of subsection (b) or 

5 (c), shall order, in addition to any other sentence 

6 imposed under this section and irrespective of any 

7 provision of State law, that the person forfeit to the 

8 United States— 

9 "(A) any of such person's property used in 

10 a transaction or attempted transaction, to cora- 

11 mit or to facilitate the commission of such vio- 

12 lation (other than a misdemeanor); and 

13 (B) any property, real or personal, con- 

14 sdtuting, derived from, or traceable to any pro- 

15 ceeds such person obtained directly or indirectly 

16 as a result of such violation. 

17 "(2) All property subject to forfeiture under 

18 this subsection, any seizure and disposition thereof, 

19 and any proceeding relating thereto, shall be gov- 

20 emed by section 413 of the Comprehensive Drug 

21 Abuse Prevention and Control Act of 1970  (21 

22 U.S.C. 853, with the exception of subsection (d) 

23 which shall not apply to forfeitures under this sec- 

24 tion."; and 
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1 (2) by redesignating paragraph (4) as para- 

2 graph (3). 

3 (h)  IMMIGRATION OFFENSES.—^The second para- 

4 graph (6) of subsection 982(a) of title 18, United States 

5 Code, is amended by striking "(A)" and all of subpara- 

6 g^ph (B). 

7 SDBC. GOS. USE OF CRIMINAL FORFEITURE AS AN ALTER- 

8 NATIVE TO CIVIL FORFEITUKE. 

9 Section 2461 of title 28, United States Code, is 

10 amended by adding the following subsection: 

11 "(c) Whenever a forfeiture of property is authorized 

12 in connection with a violation of an Act of Congress, and 

13 any person is charged in an indictment or information 

14 with such violation but no specific statutoiy provision is 

15 made for criminal forfeiture upon conviction, the govem- 

16 ment may include the forfeiture in the indictment or infor- 

17 mation in accordance with the Federal Rules of Criminal 

18 Procedure, and upon conviction, the court shall order the 

19 forfeiture of the property in accordance with the proce- 

20 dures set forth in section 413 of the Comprehensive Drug 

21 Abuse Prevention and Control Act of 1970 (21 U.S.C. 

22 853)." 
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1 SEC. SOS. FEDERAL RULES OF CRDONAL PROCEDURE. 

2 (a) IN GENERAL.—The Federal Rules of Criminal 

3 Procedure are amended by inserting the following new rule 

4 after rule 32.1: 

5 fi 32^ Criminal forflBitare 

6 "(a) INDICTMENT AND INFORMATION.—No judgment 

7 of forfeiture may be entered in a criminal proceeding un- 

8 less the indictment or the information alleges that the de- 

9 fendant or defendants have an interest in property that 

10 is subject to forfeiture in accordance with the applicable 

11 statute. 

12 "(b) HEAMNO AND ENTRY OP PRELIMINARY ORDER 

13 OP FORPEITURB AI-TER VERDICT.—Within 10 days of en- 

14 tering a verdict of guilty or accepting a plea of guilty or 

15 nolo contendere on any count in the indictment or infor- 

16 mation for which criminal forfeiture is alleged, the court 

17 must determine what property is subject to forfeiture be- 

18 cause of its relationship to the offense. The determination 

19 may be based on evidence already in the record, including 

20 any written plea agreement, or on evidence adduced at a 

21 post-trial hearing. If the court finds that property is sab- 

22 ject to forfeiture, it must enter a preliminary order direct- 

23 ing the forfeiture of whatever interest each defendant may 

24 have in the property, without determining what that inter- 

25 est may be. A determination of the extent of each defend- 

26 ant's interest in the property will be deferred untO any 



91 

90 

1 third party claiming an interest in the property has peti- 

2 tioned the court pursuant to statute for consideration of 

3 the claim. If no such petition is timety filed, the property 

4 is presumed to be the property of the defendant or defend- 

5 ants and is forfeited in its entirety. 

6 "(c) PBELIMINARY ORDER OF FORFEITURE.—The 

7 entry of a preliminaiy order of forfeiture MOII authorize 

8 the Attorney General to seize the property sul^ect to for- 

9 feitore, to conduct such discovery as the court may deem 

10 proper to facilitate the identification, location or disposi- 

11 tion of the property, and to commence proceedings consist- 

12 ent with any statutory requirements pertaining to third- 

13 party rights. At the time of sentencing (or at any time 

14 before sentencing if the defendant consents), the order of 

15 forfeiture becomes final as to the defendant, and must be 

16 made a part of the sentence and included in the judgment. 

17 The court may include in the order of forfeiture whatever 

18 conditions are reasonably necessary to preserve the prop- 

19 erty value pending any appeal. 

20 "(d) ANCILLARY PROCBBDINGS.—(1) If,  as pre- 

21 scribed by statute, a third party files a petition asserting 

22 an interest in the forfeited property, the court must con- 

23 duct an ancillaiy proceeding. In that proceeding, the coiirt 

24 may entertain a motion to dismiss the petition for lack 

25 of standing, for failure to state a claim upon which relief 
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1 could be granted, or for any other ground. For purposes 

2 of the motion, all facts set forth in the petition must be 

3 assumed to be true. 

4 "(2) If a motion referred to in paragraph (1) is de- 

5 nied, or if no such motion is made, the court may permit 

6 the parties to conduct discovery in accordance with the 

7 Federal Rules of Civil Procedures to the extent that the 

8 court determines such discovery to be necessary or desii^ 

9 able to resolve factual issues before conducting an evi- 

10 dentiary hearing. At the conclusion of this discovery, ei- 

11 ther party may seek to have the court dispose of the peti- 

12 tion on a motion for summary judgment in the mann^ 

13 described in rule 56 of the Federal Rules of Civil Proce- 

14 dure. 

15 "(3) At the conclusion of the ancillary proceeding, the 

16 court must enter a final order of forfeiture amending the 

17 preliminary order as necessary to take into account the 

18 disposition of any third-party petition. 

19 "(4) If multiple petitions are filed in the same case, 

20 an order dismissing or granting fewer than all of the petJ- 

21 tions is not appealable until all petitions are resolved, un- 

22 less the court determines that there is no just reason for 

23 delay and directs the entiy of final judgment with respect 

24 to one or more but fewer than all of the petitions. 
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1 "(e) STAY OP FORFEITURE PENDING APPEAL.—If 

2 the defendant appeals from the conviction or order of for- 

3 feiture, the court may stay the order of forfeiture upon 

4 such terms as the court finds appropriate to ensure that 

5 the property remains available in case the conviction or 

6 order of forfeiture is vacated. But the stay will not delay 

7 the conduct of the ancillary proceeding or the determina- 

8 tion of the rights or interests of any third party. If the 

9 defendant's appeal is still pending when the court deter- 

10 mines that the order of forfeiture must be amended to rec- 

11 ognize third party's interest in the property, the court 

12 must amend the order of forfeiture but must refrain from 

13 directing the transfer of any property or interest to the 

14 third party until the defendant's appeal is final, unless the 

15 defendant, in writing, consents to the transfer of the prop- 

16 erty or interest to the third party. 

17 "(f) SUBSTITUTE PROPERTY.—If the applicable for- 

18 feiture statute authorizes the forfeiture of substitute prop- 

19 erty, the court may at any time entertain a motion by the 

20 Government to order forfeiture of substitute property. If 

21 the (^rovemment makes the requisite showing, the court 

22 must enter an order forfeiting the substitute property, or 

23 must amend an existing preliminary or final order to in- 

24 chide that property." 
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1 (b) CONFORMING AMENDMENTS.—(1) Rules 7(c)(2), 

2 31(e), and 32(d)(2), Federal Rules of Criminal Procedure, 

3 are repealed. 

4 (2) Rule 38(e), Federal Rules of Criminal Procedure, 

5 is amended by striking "3554," and by striking "Criminal 

6 Forfeiture" in the heading. 

7 (e) ORDER OF FORFBITURB.—Section 3554 of title 

8 18, United States Code, is amended— 

9 (1) by striking "an offense described in section 

10 1962 of this title or in title II or m of the Com- 

11 prehensive Drug Abuse I*revention and Control Act 

12 of 1970" and inserting "an offense for which crimi- 

13 nal forfeiture is authorized"; and 

14 (2) by inserting "pursuant to the Federal Rules 

15 of Criminal Procedure," after "shall order,". 

16 SEC. 604. PRE-TRIAL RESTRAINT OF SUBSimm ASSETS. 

17 Section 413(e)(1) of the Controlled Substances Act 

18 (21 U.S.C. 853(e)(1)) is amended by striking "(a)" and 

19 inserting "(a) or (p)". 

20 SEC. 505. REPATRIATION OF PR0PEBT7 PLACED BEYOND 

21 THE JURISDICTION OF THE COURT. 

22 (A) ORDER OP FORFEITURE.—Section 413(p) of the 

23 Controlled Substance Act (21 U.S.C. 853(p)) is amended 

24 by inserting the following at the end: "In the case of prop- 

25 erty described in paragraph (3), the court may, in addi- 
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1 tion, order the defendant to return the property to the 

2 jurisdiction of the court so that it may be seized and for- 

3 feited." 

4 (b)    PRE-TRIAL   RESTRAINING   ORDER.—Section 

5 413(e) of the Controlled Substance Act (21 U.S.C. 853(e)) 

6 is amended by adding the following after paragraph (3): 

7 "(4) Pursuant to its authority to enter a pre-trial re- 

8 straining order under this section, including its authority 

9 to restrain any property forfeitable as substitute assets, 

10 the court may also order the defendant to repatriate any 

11 property subject to forfeiture pending trial, and to deposit 

12 that property in the registry of the court, or with the Unit- 

13 ed States Marshals Service or the Secretary of the Treas- 

14 niy, in an interest-bearing account Failure to comply with 

15 an order under this subsection, or an order to repatriate 

16 property under subsection (p), shall be punishable as a 

17 civil or criminal contempt of court, and may also result 

18 in an enhancement of the sentence for the offense giving 

19 rise to the forfeiture under the obstruction of justice provi- 

20 sion of section 3C1.1 of the United States Sentencing 

21 Guidelines.". 

22 SEC S06. HEARINGS ON PRE-TRIAL RESTTRAINING ORDERS; 

23 ASSETS NEEDED TO PAY ATIt»NErS FEES. 

24 Section 413(e) of the C!ontrolled Substances Act (21 

25 U.S.C. 853(e)) is amended— 
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1 (1) in paragraph (3), by adding the following 

2 after the period: "The court shall issue any protec- 

3 trve order necessary to prevent the premature disclo- 

4 sure of any ongoing law enforcement operation or in- 

5 vestigation or the identity of any witness at the 

6 hearing. In addition, in any case involving an ongo- 

7 ing investigation, the court shall permit the presen- 

8 tation of evidence in camera or under seal. Rule 65, 

9 Federal Rules of Civil Procedure, shall not apply to 

10 restraining orders issued under this subsection."; 

11 and 

12 (2) by adding the following new paragraph: 

13 "(5)(A) When property is restrained pre-trial 

14 subject to paragraph (1)(A), the court may, at the 

15 request of the defendant, hold a pre-trial hearing to 

16 determine whether the restraining order should be 

17 vacated or modified with respect to some or all of 

18 the restrained property because— 

19 "(i) it restrains property that would not be 

20 subject to forfeiture even if all of the facts set 

21 forth in the indictment were established as true; 

22 "(ii) it causes a substantial hardship to the 

23 moving party and less intrusive means exist to 

24 preserve the subject property for forfeiture; or 
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1 "(iii) the defendant establishes that he or 

2 she has no assets, other than the restrained 

3 property, available to exercise his or her con- 

4 stitutional right to retain counsel, and there is 

5 no probable cause to believe that the restrained 

6 property is subject to forfeiture. 

7 "(B) If the defendant files a motion under sub- 

8 paragraph (A)(iii), the court shall require the de- 

9 fendant to establish that he htis no access to other 

10 assets adequate for the payment of criminal defense 

11 counsel before conducting any probable cause in- 

12 quiry. The GSovemment shaU have an opportunity to 

13 cross-examine the defendant and any witnesses he or 

14 she may present on this issue. If the court deter- 

15 mines that the defendant has established that he has 

16 no access to other assets, it shall hold a hearing to 

17 determine whether there is probable cause for the 

18 forfeiture of the defendant's property. If the court 

19 determines that no probable cause exists for the for- 

20 feiture of an asset, it shall modify the restraining 

21 order to the extent necessary to permit the defend- 

22 ant to use that asset to retain counsel. 

23 "(C) In any hearing under this paragraph 

34 where probable cause is at issue, the court shall 

2S limit its inquiiy to the existence of probable cause 
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1 for the forfeiture, and shall neither entertain ehal- 

2 lenges to the validity of the indictment, nor require 

3 the Government to produce additional evidence re- 

4 garding the facts of the case to st^>port the grand 

5 jury's finding of probable cause r^arding the crimi- 

6 nal offense giving rise to the forfeiture. In all cases, 

7 the party requesting the modification of the restnun- 

8 ing order shaU bear the burden of proof. 

9 "(D) A person other than the defendant who 

10 has a legal interest in the restrained property may 

11 move to modify or vacate the restraining order for 

12 the reasons stated in subparagraph (A)(ii). In ac- 

13 cordance with subsection (k), however, such person 

14 may not object to a restraining order on grounds 

15 that may be asserted only in the ancillary hearing 

16 pursuant to subsection (n). 

17 "(E) If the property restrained is subject to for- 

18 feiture as substitute assets, the court shall exempt 

19 from the restraining order assets needed to pay at- 

20 tomeys fees, other necessary cost-of-living expenses, 

21 and expenses of maintaining the restrained assets.". 

22 SEC. 807. CRIMINAL SEIZURE WARRANTS. 

23 Section 413(f) of the Controlled Substances Act (21 

24 U.S.C. 853(f)) is amended to read as foUows: 
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1 "(f) Property sulgect to forfeiture under this section 

2 may be seized pursuant to section 981(b) of title 18, 

3 United States Code. If property subject to criminal forfeit- 

4 ure under this section is ah^ady in the custody of the 

5 United States or any agency thereof, it shall not be nee- 

6 essary to seize or restrain the property for the purpose 

7 of criminal forfeiture.". 

8 S8C. BM. STANDARD OF PROOF FOR CSDONAL FORFBIT- 

9 URE. 

10 Section 413 of the Controlled Substances Act (21 

11 U.S.C. 853) is amended by adding the following new sub- 

12 section after subsection (p): 

13 "(q) STANDARD OP PROOF.—In any forfeiture action 

14 under this section, the party bearing the burden of proof 

15 shaU be required to prove the matter at issue by a prepon- 

16 derance of the evidence.". 

17 SEC. SO0L DISCOVERY PROCEDURE FOR LOCATING FOR> 

18 FEITEDASSET& 

19 (a) PosT-CONVicnoN DISCOVERY.—Section 413(m) 

20 of the Controlled Substances Act (21 U.S.C. 853(m)) is 

21 amended by— 

22 (1) adding the following at the end before the 

23 period: "to the extent that the provisions of the rule 

24 are consistent with the purposes for which di8C0\'eiy 

25 is conducted under this subsection"; and 
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1 (2)  adding the  following additional sentence: 

2 "Because this subsection apphes only to matters oc- 

3 curring after the defendant has been convicl^ and 

4 his property has been declared forfeited, the provi- 

5 sions of rule 15 requiring the consent of the defend- 

6 ant and the presence of the defendant at the deposi- 

7 tion shall not apply." 

8 (b) BANK RECORDS.—Section 986 of title 18, United 

9 States Code, is amended— 

10 (1) in subsection (a) by striking "in rem"; and 

11 (2) in subsection (c) by inserting "or Criminal" 

12 after "Civil". 

13 SEC. 510. COLLECTION OF CRDONAL FORFEITURE JUDG- 

14 MENT. 

15 Section 413 of the Controlled Substances Act (21 

16 U.S.C. 853) is amended by adding the following sub- 

17 section after subsection (q): 

18 "(r) COLLECTION OF CRIMINAL PORPEITURE JUDG- 

19 MENT.—In addition to the authority otherwise provided 

20 in this section, an order of forfeiture may be enforced— 

21 "(1) in the manner provided for the collection 

22 and payment of fines in subchapter B of chapter 

23 229 of title 18, United States Code; or 

24 "(2) in the same manner as a judgment in a 

25 civil action." 
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1 SEC. 611. APPEALS IN CRIMINAL FORFEITURKCASE& 

2 (a)    PBB-TRIAL    DisMisSAii    OK    PORPEITURB 

3 COUNT.—Section 3731 of title 18, United States Code, 

4 is amended in the first unnumbered paragraph by insert- 

5 ing ", or dismissing a forfeiture count in whole or in part," 

6 after "order of a district court dismissing an indictment 

7 or information". 

8 (b) REVIEW OP A SENTENCE.—Section 3742 of title 

9 18, United States Code, is amended by inserting the fol- 

10 lowing new subsection: 

11 "(i) FORPETTUBE ORDERS.—The Government may 

12 file a notice of appeal in the district court of any decision, 

13 judgment, or order of a district court denying a forfeiture 

14 in whole or in part, or mitigating a forfeiture for constitu- 

15 tional reasons, except that no appeal shall lie where the 

16 double jeopardy clause of the United States Constitution 

17 prohibits further prosecution." 

18 SEC.  SU.  NON-ABATEMENT  OF  FORFETTUBE  WHEN DE- 

19 FENDANT DIES PENDING APPEAL. 

20 Section 413 of the Controlled Substances Act (21 

21 U.S.C. 853) is amended by adding at the end the following 

22 new subsection: 

23 "(s) NONABATBMENT OF FORFEITURE ORDER.—An 

24 order of forfeiture under this section shall not abate by 

25 reason of the death thereafter of any or all of the defend- 

26 ants or petitioners or potential petitioners." 
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1 gBC.   ns.   STANDING   OF  TSOBD   PARTIES  TO  CCMnVST 

2 CRIMINAL FORFEITURE ORDERS. 

3 Section 413(n)(2) of the Controlled Substances Act 

4 (21 U.S.C. 853(n)(2)), is amended by designating the 

5 present matter as subparagraph (A) and by adding the 

6 following paragraphs at the end: 

7 "(B) Notwithstanding any provision of this section, 

8 no person may assert a legal ri^t, title or interest under 

9 this section in contraband or other property that it is ille- 

10 gal to possess. In addition, except as set forth in sub- 

11 section (n)(6)(B), no person may assert an ownership in- 

12 terest under this section in the illegal proceeds of a crimi- 

13 nal act, irrespective of State properly law. 

14 "(C) For the purposes of this section, a 'legal inter- 

15 est* includes, but is not limited to, a lien, mortgage, re- 

16 corded security device or valid assignment of an ownership 

17 interest. A 'legal interest' does not include: (i) a general 

18 unsecured interest in, or claim against, the property or 

19 estate of ihe defendant; (ii) a bailment; (iii) a possessory 

20 interest or title held by a nominee who exercises no domin- 

21 ion or control over the property; or (iv) a constructive 

22 trust." 

23 SEC. 614. MOTION AND DISCOVERT PROCEDURES FOR AN- 

24 CILLARY HEARING& 

25 Section 413(n)(4) of the Controlled Substances Act 

26 (21  U.S.C.  853(n)(4)) is amended by designating the 



103 

102 

1 present matter as subparagraph (A), and by inserting the 

2 following new subparagraphs: 

3 "(B) Before conducting a bearing, the court 

4 may entertain a motion to dismiss the petition for 

5 lack of standing, for failure to state a claim upon 

6 which relief could be granted under this section, or 

7 for any other ground. For the purposes of such mo- 

8 tion, all facts set forth in the petition shall be as- 

9 sumed to be true. 

10 "(C) If a motion referred to in subparagraph 

11 (B) is denied, or if no such motion is made, the 

12 court may, in its discretion, permit the parties to 

13 conduct discovery in accordance with the Federal 

14 Rules of Civil Procedure to the extent that the court 

15 determines such discovery to be necessary or desir- 

16 able to resolve factual issues before the hearing. At 

17 the conclusion of such discoveiy, either party may 

18 seek to have the court dispose of the petition on a 

19 motion for summary judgment in the manner de- 

20 scribed in rule 56 of the Federal Rules of Civil Pro- 

21 cedure. 

32 "(D) Any order disposing of a petition pursuant 

23 to a motion or pursuant to a hearing on the merits 

24 of the claim shall be appealable in accordance with 

25 the Federal Rules of Appellate Procedure applicable 
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1 to civil cases. However, where multiple petitions are 

2 filed in the same case, an order dismissing or grant- 

3 ing fewer than all of the petitions shall not be ap- 

4 pealable until all petitions are resolved, unless the 

5 court expressly determines that there is no just rea- 

6 son for delay and directs the entry of final judgment 

7 with respect to one or more but fewer Uian all of the 

8 petitions. 

9 "(E) The district court shall retain jurisdiction 

10 over a petition filed pursuant to this subsection not- 

11 withstanding any appeal filed by the defendant in 

12 the criminal case." 

13 SBC. 616. INTERVENTION BT THE DEFENDANT IN THE AN- 

14 CILLAinr PROCEEDING. 

15 Section 413(n) of the Controlled Substances Act (21 

16 U.S.C. 853(n)) is amended by adding the following after 

17 paragraph (7): 

18 "(8) If the defendant has filed a timely appeal 

19 bovi a conviction under this section and the appeal 

20 is pending, any person filing a petition under this 

21 subsection shall serve a copy of the petition upon the 

22 defendant, and the defendant shall have a right to 

23 intervene in the ancillary proceeding with respect to 

24 the petition in accordance with rule 24 of the Ped- 

25 eral Rules of Civil Procedure solely for the purpose 
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1 of contesting the petitioner's alleged interest in the 

2 property ordered forfeited. The defendant shsdl have 

3 20 days from the date of service of the petition to 

4 intervene. If the defendant does not intervene within 

5 such time period, he or she shall have waived the 

6 right to challenge in any forum any acitjudication of 

7 the petitioner's interest in the property pursuant to 

8. this subsection, regardless of the outcome of the ap- 

9 peal. 

10 "(9) A hearing provided for in this subsection 

11 shall be limited to an ac(judication of the validity of 

12 the petitioner's legal right, title or interest in the 

13 property ordered forfeited, and shall not provide a 

14 forum to relitigate the forefeitability of the prop- 

15 erty." 

16 SBC. SIS. IN PERSONAM JUDGMENTS. 

17 Section 413(n)(l) of the Controlled Substances Act 

18 (21 U.S.C. 853(n)(l)) is amended by adding the foUowing 

19 sentence at the end "To the extent that the order of for- 

20 feiture includes only an in personam money judgment 

21 against the defendant, or includes only property constitut- 

22 ing contraband, no proceeding under this subsection shall 

23 be necessary." 
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1 SEC. S17. RIGHT OF TBIItD PARTIES TO CONTEST FORFEIT- 

2 URE OF SUBSTITUTE ASSETS. 

3 (a) IN GENERAL.—Section 413(c) of the Controlled 

4 Substances Act (21 U.S.C. 853(c)), as amended by this 

5 Act, is further amended by— 

6 (1) inserting the following after the first scn- 

7 tence: "All rij^t, title and interest in property de- 

8 scribed in subsection (p) of this section vests in the 

9 United States at the time an indictment, informa- 

10 tion or bill of particulars specifically describing the 

11 property as substitute assets is filed."; and 

12 (2) by striking "Any such property that is sub- 

13 sequently transferred to a person other than the de- 

14 fendant" and inserting "Any property that is trans- 

15 ferred to a person other than the defendant after the 

16 United States' interest in the property has vested 

17 pursuant to this subsection". 

18 (b) CONFORMING AMENDMENT.—Section 413(n)(6) 

19 of the ControUed Substances Act (21 U.S.C. 853(n)(6)) 

20 is amended by adding at the end the following sentence: 

21 "In the case of substitute assets, the petitioner must show 

22 that his interest in the property existed at the time the 

23 property vested in the United States pursuant to sub- 

24 section (c), or that he subsequently acquired his interest 

25 in the property as a bona fide purchaser for value as pro- 

26 vided in this subsection." 
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1 SEC.   S1&   FOUnSITABLE   PROPEBTY   TRANSFERRED   TO 

2 THIRD PARTIES. 

3 Section 413(c) of the Controlled Substances Act (21 

4 U.S.C. 853(c)), as amended by this Act, is further amend- 

5 ed by designating the present matter as paragraph (1) and 

6 adding the following new paragraph: 

7 "(2) If, as provided in paragraph (1), property 

8 transferred to a transferee is ordered forfeited and 

9 the transferee fails to estabhsh that he is a bona fide 

10 purchaser, but the transferee is unable, due to the 

11 transferee's act or omission, to turn the property 

12 over to the United States, the transferee shall owe 

13 the United States a sum of money up to the value 

14 of the property transferred by the defendant, plus 

15 interest from the time of the transfer. Once the an- 

16 ciliary proceedings regarding the transferee's claim 

17 to be a bona fide purchaser are concluded, the dis- 

18 trict court that issued the order of forfeiture shall 

19 issue a judgment in favor of the United States and 

20 against the transferee for the amount of money to 

21 which the United States is entitled." 

22 SEC. 519. FORFEITURE THIRD PARTTINTERESTS IN CRna- 

23 NALCASE& 

24 (a) IN GENERAL.—Section 413 of the ControUed 

25 Substances Act (21 U.S.C. 853) is amended by adding the 

26 following after subsection (s): 
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1 "(t) FORPEITURE OF TlIIRD PAKTY INTERESTS.—^In 

2 lieu of filing a parallel civil forfeiture action, the govem- 

3 ment may seek the forfeiture of a third party's interest 

4 in property subject to forfeiture under this section at the 

5 conchision of the ancillary proceeding described in sub- 

6 section (n). Such proceeding shall be an in rem proceeding 

7 in which the third party shall first have the burden of es- 

8 tablishing a legal interest in the property pursuant to sub- 

9 section (n), after which the government shall have the bur- 

10 den of establishing the forfeitability of the third party's 

11 interest in the manner provided for civil forfeitures in 

12 chapter 46, title 18, United States Ck)de, and the third 

13 party shall have the burden of establishing an innocent 

14 owner defense pursuant to such chapter." 

15 (b) CONFORMING AMENDMENT.—Section 413(n)(6) 

16 of the Controlled Substances Act (21 U.S.C. 853(n)(6)) 

17 is amended by adding ", unless the government notifies 

18 the court that it will seek to forfeit the petitioner's interest 

19 pursuant to subsection (t)" after "in accordance with its 

20 determination". 

21 SEC. S20. SEVERANCE OF JOINTLT HELD PBOFERTT. 

22 Section 413 of the Controlled Substances Act (21 

23 U.S.C. 853) is amended by adding the following after sub- 

24 section (t): 
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1 "(u) SEVERANCE OP JOINTLY HELD PROPERTY.— 

2 If the court determines, pursuant to subsection (n) or (t), 

3 that a third party had a partial interest in property othei^ 

4 wise snlgect to forfeiture, or a joint tenanqr or tenancy 

5 by the entirely in such property, the court shall enter an 

6 appropriate order (1) severing the property; (2) transfer- 

7 ring the property to the government with a provision that 

8 the government compensate the third party to the extent 

9 of his or her ownership interest once a final order of for- 

10 feiture has been entered and the property has been re- 

11 duced to liquid assets, or (3) permitting the third party 

12 to retain the property subject to a lien in favor of the Qov- 

13 emment to the extent of the forfeitable interest in the 

14 property. To effectuate the purposes of this subsection, a 

15 joint tenancy or tenancy by the entireties shall be con- 

16 verted to a tenancy in common by order of the court, irre- 

17 spective of State law." 

18 SE& 681. VICTIM HESTTTUnON. 

19 Section 413 of the Controlled Substances Act (21 

20 U.S.C. 853) is amended by adding at the end the following 

21 new subsection: 

22 "(v) VICTIMS AND RESTITUTION.— 

23 "(1) The defendant may not use property sub- 

24 ject to forfeiture under this section to satisfy an 

25 order of restitution. However, if there are identifi- 
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1 able victims entitled to restitution from the defend- 

2 ant, and the defendant has no assets other than the 

3 property subject to forfeiture with which to pay res- 

4 titution to the victims, the Government may move to 

5 dismiss the forfeiture allegations before entry of a 

6 judgment of forfeiture to allow the property to be 

7 used by the defendant to pay restitution in w^tever 

8 manner the court determines to be appropriate if it 

9 grants the Government's motion. 

10 "(2) If an order of forfeiture is entered pursa- 

11 ant to this section and the defendant has no assets 

12 other than the forfeited property to pay restitution 

13 to identifiable victims who are entitled to restitution, 

14 the Government shall restore the forfeited property 

15 to the victims pursuant to subsection (i)(l) once the 

16 ancillary proceeding under subsection (n) has been 

17 completed and the costs of the forfeiture action have 

18 been deducted. On the motion of the Government, 

19 the court may enter any order necessary to facilitate 

20 the distribution of the property under this  sub- 

21 section. 

22 "(3) For purposes of this subsection, a Snctim* 

23 is a person other than a person with a legal right, 

24 title, or interest in the forfeited property sufficient 

25 to satisfy the standing requirements of subsection 
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1 (n)(2) who may nevertheless be entitled to restitu- 

2 tion from the forfeited funds pursuant to 28 CFR 

3 part 9.8. A person shall be considered a Snctim' if 

4 the person is the victim of the offense giving rise to 

5 the forfeiture, or of any offense that was part of the 

6 same scheme, conspiracy, or pattern of criminal ac- 

7 tivity, including in the case of a money laundering 

8 offense,   any  offense  constituting  the  underlying 

9 specified unlawful activity.". 

10 SEC. SSa. DEUVERT OF PROPERTY TO THE MARSHALS 

11 SERVICE. 

12 Section 413(j) of the Controlled Substances Act (21 

13 U.S.C. 853(j)) is amended by inserting ", and rule C(5) 

14 of the Supplemental Rules for Certain Admiralty and Mar- 

15 itime Claims," before "shall apply to a criminal forfeit- 

16 ure". 

O 



112 

[ROUGH DRAFT] 
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To make changes in criminal asset forfeiture prooeedingB. 
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TITLE I—(RIMIX.U. KOKKEITIKK I'K(K-KI)rRE 

riiifiinii pHHiilim-H fiir criniinHl furfi-itiin- 
I'si- iif i-riniiiuil forfi-itiin- iix nn iiltcnwtivc to <-i\il fiirfcilun-. 
KtiliTHl KiiU-* of Criminal I'nxuliin-. 
I'n-Crutl n-KlDiint of siilisliliili- ii.<ci>-ts. 
l<<-|Kttruili<>ii of pn>|»Tty plix-t-il l»-\i)ml tin- jiirisilit-tioii of ((*• i-<iiirt 
lli-arinpi i>n (irrtruil n-K<rHitiinir <>nk-rx; ti.sM-l.'< miiliil In |iiiy Hlli>r- 

noy's fd-s. 
('riiiiiiMl A-iztin* wairaritx. 

l(W, SiHihiitnt <>f pnxif for i-niiiinni furfWtiin-.l 
Dwnvcn- pnx-wliin' for kH-ating forfi-ittil H-sM-tit. 
Culltvtum ufcriniiiuil ri>rffinirpJ<i<lpiH-nl. 
.VppcHlit by (jovirnnii'nt in <Tiniinal forfeiturv riwos. 
Noiuthatpniivt of forfriturr WIIMI dffrniiant di« ^M^din^ a|ip<-al 
Staaditifr of third parties to rontisit iTiniinal forfeiturv ortlrrs. 
Motion and dimw-m' pnx-tdurw for anrlllar^- hpariniis. 

115. Intem-ntion by tlxf defendant in the anoillarj- pnxvniinjr. 
In personnm jud^H-ntx. 
Rigiit of third partivx to (imtrst forft'iturr of siilistiliiti- iks.<4<ls. 
Forfeifable propertj- traruiferrrd to tliin) parties. 
Forfeiture of third party interests in iTiniinal rases. 
SeN-emrK-e of jointh- held property. 

Vietini reistitiition.] 
Deii^'e^l- of property to tlie Maraliab Seniw. 

TITLE 11—PROPERTY' SlBJEtT TO CRI>nX.\L FORFEITIRE 

See. 201. Criminal forfeiture of proeeeds of Federal offenses. 
Sec. 202. I'oiform definition of "proceeds". 
Sec. 203. Criminal forf^ture of firearms used in nrimes of vMlefK>e and felonies. 
See. 204. Criminal forfeiture fur alien smuortinit. 
See. 205. Criminal forfeiture fbr nione}' laundering conspiraeies. 
See. 206. Criminal forfeiture of instrumentalitieR of tenmism. teieniarketin^ 

fHiud. and other offenses. 
Sec. 207. Criminal forfeiture of t^ides used for gun running. 
Sec. 208. Forfeiture of criminal proceeds transported in interstate coninierce. 
Sec. 209. Criminal fbrfeiture for odometer tampering offenaes. 

1 TITLE I—CRIMINAL 
2 FORFEITURE PROCEDURE 

I 

3 SEC. lOL UNIFOBM PROCEDURES FOR CRIMINAL FORFEIT- 

4 VKB. 

5 (a) IN GE.NERAL.—Section 982(b)(1) of title 18, 

6 United States Code, is amended to read as follows: 

7 "(b)(1) The forfeiture of property under this section, 

8 inchiding any seizure and disposition of the property and 
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1 any related administrative or Judicial proceeding, shall be 

2 governed by the provisions of section 413 of the Com- 

3 prehensive Drug Abuse Prevention and Control Act of 

4 1970 (21 U.S.C. 853), except for section 413(d) which 

5 shall not apply to forfeitures under this section.". 

6 (b) RICO.—Section 1963 of title 18, United States 

7 Code, is amended— 

8 (1) by striking subsections (b) through (m); and 

9 (2) by inserting after subsection (a) the foUow- 

10 ing: 

11 "(b) The forfeiture of property under this section, in- 

12 eluding any seizure and disposition of the property and 

13 any related administrative or judicial proceeding, shall be 

14 governed by the provisions of section 413 of the Com- 

15 prehensive Drug Abuse Prevention and Control Act of 

16 1970 (21 U.S.C. 853), except for section 413(d) which 

17 shall not apply to forfeitures under this section.". 

18 (c) OBSCE.MTY.—Section 1466 of title 18, United 

19 States Code, is amended— 

20 (1) by striking subsections (b) through (n); and 

21 (2) by inserting after subsection (a) the foUow- 

22 ing: 

23 "(b) The forfeiture of property under this section, in- 

24 eluding any seizure and disposition of the property and 

25 any related administrative or judicial proceeding, shall be 
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1 governed by the provisions of section 413 of the Com- 

2 prehensive Drug Abuse Prevention and Control Act of 

3 1970 (21 U.S.C. 853), except for section 413(d) which 

4 shall not apply to forfeitures under this section.". 

5 (d) CHILD P()HN(M:K.UMIY.—Section 2253 of title 18, 

6 United States Code, is amended— 

7 (1) by striking subsections (b) through (o); and 

8 (2) by inserting after subsection (a) the foUow- 

9 ing: 

10 "(b) PRO* EDIRE.—The forfeiture of property under 

11 this section, including any seizure and disposition of the 

12 property and any related administrative or judicial pro- 

13 ceeding, shall be governed by the provisions of section 413 

14 of the Comprehensive Drug Abuse Prevention and Control 

15 Act of 1970 (21 U.S.C. 853), eitcept for section 413(d) 

16 which shall not apply to forfeitures under this section.". 

17 (e) ESPIONAGE.—Section 794(d)(3) of title 18, Unit- 

18 ed States Code, is amended to read as follows: 

19 "(3) The forfieiture of property under this section, in- 

20 eluding any seizure and disposition of the property aind 

21 any related administrative or judicial proceeding, shall be 

22 governed by the provisions of section 413 of the Com- 

23 prehensive Drug Abuse Prevention and Control Act of 

24 1970 (21 U.S.C. 853), except for section 413(d) which 

25 shall not apply to forfeitures under this section.". 
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1 (f) FlKBAHMH.—Section 3665 of title  18,  United 

2 States Code, is amended— 

3 (1) by redesignating the first unnumbered para- 

4 graph as subsection (a)(1); 

5 (2)  by redesignating the second  unnumbered 

6 paragraph as subsection (a)(2); and 

7 (3) by adding at the end the following new sub- 

8 section: 

9 "(b) The forfeiture of property' under this section, in- 

10 eluding any seizure and disposition of the property and 

11 any related administrative or judicial proceeding, shall be 

12 governed by the provisions of section 413 of the Com- 

13 prehensive Drug Abuse Prevention and Control Act of 

14 1970 (21 U.S.C. 853), except for section 413(d) which 

15 shall not appty to forfeitures under this section.". 

16 (g)  IMMIGRATION  OFFENSES.—The  second para- 

17 graph (6) of section 982(a) of title 18, United States 

18 Code, is amended— 

19 (1) by striking "(A)"; 

20 (2) by redesignating clauses (i) and (ii) as sub- 

21 paragraphs (A) and (B), respectively; 

22 (3) by redesignating subclauses (I) and (II) as 

23 clauses (i) and (ii), respectively; 

24 (4) by striking "this subparagraph" and insert- 

25 ing "this subsection"; and 
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1 (5) by striking subparagraph (B). 

2 SEC. 102. USE OP CRIMINAL FORFEITURE AS AN ALTEB. 

3 NATIVE TO CIVIL FORFEITURE. 

4 (a) IN GKSKIUI..—Section 2461 of title 28, United 

5 States Code, is amended by adding the following sub- 

6 section: 

7 "(c) Whenever a forfeiture of propertj* is authorized 

8 in connection with a violation of an Act of Congress, but 

9 no specific statutory provision is made for criminal forfeit- 

10 ure upon conviction, or the criminal forfeiture provisions 

11 contain no procedural provisions, the Government may in- 

12 dude the forfeiture in the indictment or information in 

13 accordance with the Federal Rules of Criminal Procedure 

14 and the procedures set forth in section 982 of title 18, 

15 United States Code, and upon conviction, the court shall 

16 order the forfeiture of the property.''. 

17 (b) ORDER OF PoRFEiTrRE.—Section 3554 of title 

18 18, United States Code, is amended— 

19 i1)hy striking "an offense described in section 

20 1962 of this title or in title n or m of the Com- 

21 prehensive Drug Abuse Prevention and Control Act 

22 of 1970" and inserting "an offense for which crimi- 

23 nai forfeiture is authorized"; and 

24 (2) by inserting "pursuant to the Federal Rules 

25 of Criminal Procedure," after "shall order,". 
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1 SEC. lOS. FEDERAL BULE8 OF CRIMINAL PROCEDURE. 

2 (a) IN OKSKILM..—The Federal Rules of Criminal 

3 Procedure are amended by inserting the following new rule 

4 after Rule 32.1: 

5 "Rule 32.2. Criminal Forfeiture 

6 "(a) INDHTMENT OR INKORALVTKI.V. NO judgment of 

7 forfeiture may be entered in a criminal proceeding unless 

8 the indictment or information alleges that a defendant has 

9 a possessoiy or legal interest in property that is subject 

10 to forfeiture in accordance with the applicable statute. 

11 "(b) HE.\RI.\U .\.\D E.VTRY OF PREI.IMINARY ORDER 

12 OK FoRKElTl'RE. As soon as practicable after entering a 

13 guilty verdict  or accepting a plea of guilty or nolo 

14 contendere on any count in the indictment or information 

15 for which criminal forfeiture is alleged, the court must de- 

16 termine what property is sutgect to forfeiture because it 

17 is related to the offense. The determination may be based 

18 on evidence already in the record, induding any written 

19 plea agreement, or on evidence adduced at a post trial 

20 hearing. If the property is subject to forfeiture, the court 

21 must enter a preliminary order directing the forfeiture of 

22 whatever interest each defendant may have in the property 

23 without determining what that interest is. Deciding the 

24 extent of each defendant's interest is deferred until any 

25 third party claiming an interest in the property has peti- 

26 tioned the court to consider the claim. If no such petition 
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1 is timely filed, and the court finds that a defendant had 

2 a possessory or legal interest, the property is forfeited in 

3 its entirety. 

4 "(c)   PHKLtMINARY OKDER  OF  FoKFEITlKE.  When 

5 the court enters a preliminary order of forfeiture, the At- 

6 tomey General may seize the property sulgect to forfeit- 

7 ure; conduct any discovery as the court considers proper 

8 in identifying, locating, or disposing of the property; and 

9 commence proceedings consistent with any statutory re- 

10 quirements pertaining to third-party rights. At sentencing, 

11 or at any time before sentencing if the defendant consents, 

12 the order of forfeiture becomes final as to the defendant 

13 and must be made a part of the sentence and included 

14 in the judgment. The court may include in the order of 

15 forfeiture whatever conditions are reasonably necessaiy to 

16 preserve the property's value pending any appeal. 

!7 "(d) A.vaLLARV PROCEEDING. If, as prescribed by 

18 statute, a third party files a petition asserting an interest 

19 in the fbrfeited property, the court must conduct an ancil- 

20 lary proceeding in accordance with the applicable statutory 

21 procedures. 

22 "(e) STAY OF PORFEITIRE PRNDINO APPEAL. If the 

23 defendant appeals from the conviction or order of forfeit- 

24 ure, the court may stay the order of forfeiture upon terms 

25 that the court finds appropriate to ensure that the prop- 
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1 erty remains available in case the conviction or order of 

2 forfeiture is vacated. The stay will not delay the ancillary 

3 proceeding or the determination of a third party's rights 

4 or interests. If the defendant's appeal is still pending when 

5 the court determines that the order of forfeiture must be 

6 amended to recognize a third party's interest in the prop- 

7 erty, the court must amend the order of forfeiture but 

8 must refrain from directing the transfer of any property 

9 or interest to the third party until the defendant's appeal 

10 is final, unless the defendant consents in writing, or on 

11 the record, to the transfer of the property or interest to 

12 the third party. 

13 "(f) SUBSTITUTE PROPERTi'. If the t^pllcable stat- 

14 ute authorizes the forfeiture of substitute property, the 

15 court may at any time consider a motion by the Giovem- 

16 ment to order forfeiture of substitute property. If the Gov- 

17 emment makes the requisite showing, the court must 

18 enter an order forfeiting the substitute property or must 

19 amend an existing preliminaiy or final order to include 

20 that property.". 

21 (b) CoNFORill.SG AilE.VDMBXTS.—(1) Rules 7(c)(2), 

22 31(e), and 32(d)(2) of the Federal Rules of Criminal Pro- 

23 cedure are repealed. 
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1 (2) Rule 38(e), Federal Rules of Criminal Procedure, 

2 is amended by striking "3554," and by striking "Criminal 

3 Forfeiture" in the heading. 

4 SEC. 104. PRETRIAL RESTRAINT OF SUBSTITUTE ASSETS. 

5 Section 413(e)(1) of the Controlled Substances Act 

6 (21 U.S.C. 853(e)(1)) is amended by striking "(a)" and 

7 inserting "(a) or (p)". 

8 SEC lOB. REPATRIATION OF PROPERTY PLACED BEYOND 

9 THE JURISDICTION OF THE COURT. 

10 (a) ORDER OF FORFELTIRE.—Section 413(p) of the 

11 Controlled Substances Act (21 U.S.C. 853(p)) is amended 

12 by inserting at the end the following: "In the case of prop- 

13 erty described in paragraph (3), the court may, in addi- 

14 tion, order the defendant to return the property to the 

15 jurisdiction of the court so that it may be seized and for- 

16 feited.". 

17 (b)    PRETBUL    RBSTRAIN'INO    ORDER.—Section 

18 413(e)  of the ControUed Substances Act  (21  U.S.C. 

19 853(e)) is amended by adding at the end the following: 

20 "(4) Pursuant to its authority to enter a pretrial re- 

21 straining order under this section, including its authority 

22 to restrain any properly forfeitable as substitute assets, 

23 the court may also order the defendtmt to repatriate any 

24 property subject to forfeiture pending trial, and to deposit 

25 that property in the registry of the court, or with the Unit- 
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1 ed States Marshals Service or the Secretary of the Treas- 

2 ury, in an interest-bearing account. Failure to comply with 

3 an order under this subsection, or an order to repatriate 

4 property under subsection (p), shall be punishable as a 

5 civil or criminal contempt of court.". 

6 SEC. 106. HEARINGS ON PRETRIAL RESTRAINING ORDERS; 

7 ASSETS NEEDED TO PAY ATTORNEYS FEES. 

8 Section 413(e) of the Controlled Substances Act (21 

9 U.S.C. 853(e)) is amended— 

10 (1) in paragraph (3), by adding the following at 

11 the end: "The court shaU issue any protective order 

12 necessary to prevent the premature disclosure of any 

13 ongoing law enforcement operation or investigation 

14 or the identity of any witness at the hearing. In ad- 

15 dition, in any case involving an ongoing investiga* 

16 tion, the court shall permit the presentation of evi- 

17 dence in camera or under seal. Rule 65, Federal 

18 Rules of Civil Procedure, shall not appty to restrain- 

19 ing orders issued under this subsection."; and 

20 (2) by adding at the end the following: 

21 "(5)(A) When property is restrained pretrial 

22 subject to paragraph (1)(A), the court may, at the 

23 request of the defendant, hold a pretrial hearing to 

24 determine whether the restraining order should be 



123 

12 

1 vacated or modified with respect to some or all of 

2 the restrained property because— 

3 "(i)   the   order   restrains   property   that 

4 would not be subject to forfeiture even if all of 

5 the facts set forth in the indictment were estab- 

6 lished as true; 

7 "(ii) the order causes a substantial hard- 

8 ship to the moving party and less intrusi\-e 

9 means exist to preserve the subject property for 

10 forfeiture; or 

11 "(iii) the defendant establishes that the de- 

12 fendant has no assets, other than the restrained 

13 property, available to exercise the defendant's 

14 conatitational rig^t to retain counsel, and there 

13 is no probable cause to believe that the re* 

16 strained property is subject to forfeiture. 

17 "(B) If the defendant files a motion under sub- 

18 paragraph (A)(iii), the court shall require the de- 

19 fendant to establish that the defendant has no ac- 

20 cess to other assets adequate for the pajrment of 

21 criminal defense counsel before conducting any prob- 

22 able cause inquiry. The Qovemment shaU have an 

23 opportunity to cross-examine the defendant and any 

24 witnesses the defendant may present on this issue. 

25 If the court determines that the defendant has es- 
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1 tablished that the defendant has no access to other 

2 assets, the court shall hold a hearings to determine 

3 whether there is probable cause for the forfeiture of 

4 the defendant's property.  If the court determines 

5 that no probable cause exists for the forfeiture of an 

6 asset, it shall modil^ the restraining order to the ex- 

7 tent necessary to permit the defendant to use that 

8 asset to retain counsel. 

9 "(C)   In   any  hearing  under  this   subsection 

10 where probable cause is at issue, the court shall 

11 limit its inquiry to the existence of probable cause 

12 for the forfeiture, and shall neither entertain chal- 

13 lenges to the validity of the indictment, nor require 

14 the Government to produce additional evidence re- 

15 garding the facts of the case to support the gnxtd 

16 jury's   findings  of probable  cause  regarding the 

17 criminal offense giving rise to the forfeiture. In all 

18 cases, the party requesting the modification of the 

19 restraining order shall bear the burden of prooC 

20 "(D) A person other than the defendant who 

21 has a legal interest in the restrained property may 

22 move to modify or vacate the restraining order for 

23 the reasons stated in subparagraph (A)(ii). In ac- 

24 cordance with subsection (k), however, such person 

25 may not object to a restraining order on grounds 
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1 that may be asserted only in the ancillary hearing 

2 pursuant to subsection (n). 

J "(E) If the property restrained is subject to for- 

4 feiture as substitute assets, the court shall exempt 

5 from the restraining order assets needed to pay at- 

6 tomeys fees, other necessary cost-of-living expenses, 

7 and expenses of maintaining the restrained assets.". 

8 SEC. 107. CRIMINAL SEIZURE WARRANTa 

9 Section 413(f) of the Controlled Substances Act (21 

10 U.S.C. 853(f)) is amended to read as follows: 

11 "(f) Property subject to forfeiture under this section 

12 may be seized pursuant to section 981(b) of title 18, Unit- 

13 ed States Code. If property subject to criminal forfeiture 

14 under this section is already in the custody of the United 

15 States or any agency thereof, it shatt not be necessary to 

16 seize or restrain the property for the purpose of criminal 

17 forfeiture.". 

18 [SEC. 108. STANDARD OF PROOF FOR CRIMINAL FORFEIT- 

19 inns. 

20 [Section 413 of the Controlled Substances Act (21 

21 U.S.C. 853) is amended by adding the following new sub- 

22 section after subsection (q): 

23 T'STANDARD OP PROOF 

24 ["(r) In any forfeiture action under this section, the 

25 party bearing the burden of proof shall be required to 

KajiSA    OA _ e 
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1 prove the matter at issue by a preponderance of the evi- 

2 dence.'M 

3 SEC.  10». DISCOVERY PROCEDURE FOR LOCATING  FOR- 

4 FEITED ASSETS. 

5 (a) PONT CoNAn( TION DISCOVKRY.—Section 413(m) 

6 of the Controlled Substances Act (21 U.S.C. 853(m)) is 

7 amended by— 

8 (1) inserting at the end before the period the 

9 following: "to the extent that the provisions of the 

10 Rule are consistent with the purposes for which dis- 

11 covery is conducted under this subsection"; and 

12 (2) adding at the end the following: "The provi- 

13 sions of Rule 15 requiring the consent of the defend- 

14 ant and the presence of the defendant at the deposi- 

15 tion do not apply.". 

16 (b) BANK RECORDS.—Section 986 of title 18, United 

17 States Code, is amended— 

18 (1) in subsection (a), by striking "in rem"; and 

19 (2) in subsection (c), by inserting "or Criminal" 

20 after "Civil". 

21 SBC. ua COLLECTION OF CRIMINAL FORFEITURE JUDG- 

22 BIENT. 

23 Section 413 of the Controlled Substances Act (21 

24 U.S.C. 853) is amended by inserting after subsection (r), 

25 as added by [section 108 ofl this Act the following: 
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1 "t'OLLECTlOX OF CRIMINAL FORFEITIRE JIDOMENT 

2 "(s) In addition to the authority otherwise provided 

3 in this section, an order of forfeiture may be enforced— 

4 "(1) in the manner provided for the collection 

5 and payment of fines in subchapter B of chapter 

6 229 of title 18, United States Code; or 

7 "(2) in the same manner as a judgment in a 

8 civil action.". 

9 SEC. 111. APPEALS BY GOVERNMENT IN CRIMINAL FOR- 

10 FEITURE CASES. 

11 (a) PRETRLVL DiSMissAi.OF FORFEITURE COINT.— 

12 Section 3731 of title 18, United States Code, is amended 

13 in the first annumbered paragraph by inserting ", or dis- 

14 missing a forfeiture count in whole or in part," after 

15 "order of a district court dismiswing an indictment or in- 

16 fonnation". 

17 (b) RE\IE%V OF A SENTENCE.—Section 3742 of title 

18 18, United States Code, is amended by inserting the fol- 

19 lowing nenr subsection: 

20 "(i) FORFEITIRE ORDERS.—The Government may 

21 file a notice of appeal in the district court of any decision, 

22 judgment, or order of a district court denying a forfeiture 

23 in whole or in part, or mitigating a forfeiture for constitu- 

24 tional reasons, except that no appeal shall lie where the 
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1 doable jeopardy clause of the United States Constitution 

2 prohibits further prosecution.". 

3 SEC. 1 IS. NONABATEMENT OF FORFEITURE WHEN DEFEND- 

4 ANT DIES PENDING APPEAL. 

5 Section 413 of the Controlled SubsUnces Act (21 

6 U.S.C. 853) is amended by adding after subsection (s), 

7 as added by this Act, the following: 

8 ".SO.\ABATE.\IE.\T OF FORKEITIRE ORDER 

9 "(t) An order of forfeiture under this section shall 

10 not abate by reason of the death thereafter of any or all 

11 of the defendants or petitioners or potential petitioners.". 

12 SBC   IIS.  STANDING  OF  THIRD   PARTIES  TO  CONTEST 

13 CRIMINAL FORFEITURE OROER& 

14 Section 413(n)(2) of the Controlled Substances Act 

15 (21 U.S.C. 853(n)(2)) is amended— 

16 (1) by striking "(2)" and inserting "(2)(A)"; 

17 and 

18 (2) by adding at the end the foDowing: 

19 "(B) Notwithstanding any provision of this sec- 

20 tion, no person may assert a legal right, title, or in- 

21 terest under this section in contraband or other 

22 property that it is illegal to possess. In addition, ex- 

23 cept as set forth in paragraph (6)(B), no person 

24 may assert an ownership interest under this section 

25 in the illegal proceeds of a criminal act, irrespective 

26 of State property law. 
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1 "(C) For purposes of this section— 

2 "(i)  the term 'legal  interest'  includes a 

3 lien, mortgage, recorded security device, or valid 

4 assignment of an ownership interest; but 

5 "(ii) such term does not include— 

6 "(I) a general unsecured interest in, 

7 or claim against, the property or estate of 

8 the defendant; 

9 "(n) a bailment; 

10 "(m) a possessory interest or title 

11 held by a nominee who exercises no domin- 

12 ion or control over the property; or 

13 "(IV) a constructive trust.". 

14 SEC 114. MOTION AND DI8COVEBY PROCEDURES FOR AN- 

15 CILLARY HEARINOa 

16 Section 413(D)(4) of the Controlled Substances Act 

17 (21 U.S.C. 853(n)(4)) is amended— 

18 (1) by striking "(4)" and inserting "(4)(A)"; 

19 and 

20 (2) by adding at the end the following: 

21 "(B) Before conducting a hetiring, the court may con- 

22 sider a motion to dismiss the petition for lack of standing, 

23 for failure to state a claim upon which relief can be grant- 

24 ed, or for any other ground. For purposes of the motion, 

25 the facts set forth in the petition are assumed to be true. 
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1 "(C) If a subparagraph (B) motion to dismiss is de- 

2 nied, or not made, the court may permit the parties to 

3 conduct discovery in accordance with the Federal Rules 

4 of Civil Procedure to the extent that the court determines 

5 such discovery to be necessary or desirable to resolve fac- 

6 tual issues before conducting an evidentiary hearing. After 

7 discovery ends, either party may ask the court to dispose 

8 of the petition on a motion for summary judgment in the 

9 manner described in Rule 36 of the Federal Rules of Civil 

10 Procedure. 

11 "(D) After the ancillary proceeding, the court must 

12 enter a final order of forfeiture amending the preliminary 

13 order as necessary to account for the disposition of any 

14 third-party petition. 

15 "(E) If multiple petitions are filed in the same case, 

16 an order dismiMing or granting fewer than all of the peti- 

17 tions is not appealable until all petitions are resolved, un- 

18 less the court determines that there is no just reason for 

19 delay and directs the entry of final judgment on one or 

20 more but fewer than all of the petitions. 

21 "(F) The district court has jurisdiction over a peti- 

22 tion filed pursuant to this subsection notwithstanding any 

23 appeal filed by the defendant in the criminal case.". 
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1 8BC. lift. INTERVENTION BY THE DEFENDANT IN THE AN- 

2 CILLARY PROCEEDING. 

3 Section 413(n) of the Controlled Substances Act (21 

4 U.S.C. 853(n)) is amended by adding at the end the fol- 

5 lowing new paragraphs: 

6 "(8) If the defendant has filed a timely appeal from 

7 a conviction under this section and the appeal is pending, 

8 any person filing a petition under this subsection shall 

9 serve a copy of the petition upon the defendant, and the 

10 defendant shall have a right to intervene in the ancillary 

11 proceeding with respect to the petition in accordance with 

12 Rule 24 of the Federal Rules of Civil Procedure solely for 

13 the purpose of contesting the petitioner's alleged interest 

14 in the property ordered forfeited. The defendant shall have 

15 20 days from the date of service of the petition to inter- 

16 vene. If the defendant does not intervene within such time 

17 period, the defendant shall have waived the n^t to chal- 

18 lenge in any forum any ac^udication of the petitioner's in- 

19 terest in the property pursuant to this subsection, regsrd- 

20 less of the outcome of the appeal. 

21 "(9) A hearing provided for in this subsection shall 

22 be limited to an ac^udication of the validity of the petition- 

23 er's legal right, title, or interest in the property ordered 

24 forfeited, and shall not provide a forum to relitigate the 

25 forfeitabUity of the property.". 
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1 SEC. IK. IN PERSONAM JUDGMENTS. 

2 Section 4l3(n)(l) of the Controlled Substances Act 

3 (21 U.S.C. 853(n)(l)) is amended by adding at the end 

4 the following new sentence: "To the extent that the order 

5 of forfeiture includes only an in personam money judg- 

6 ment against the defendant, or includes only property con- 

7 stituting contraband, no proceeding under this subsection 

8 shall be necessary.". 

9 SEC. U7. RIGHT OF TUIRO PARTIES TO CONTEST PORFEIT- 

10 URE OF SUBSTITUTE ASSETS. 

11 (a) IN GENER.\L.—Section 413(c) of the Controlled 

12 Substances Act (21 U.S.C. 853(c)), as amended by this 

13 Act, is further amended by— 

14 (1) inserting after the first sentence the follow- 

15 ing: "All right, title, and interest in property de- 

16 scribed in subsection (p) of this section vesta in the 

17 United States at the time an indictment, informa- 

18 tion, or bill of particolars specifically describing the 

19 property as substitute assets is filed."; and 

20 (2) by striking "Any such property that is sub- 

21 sequently transferred to a person other than the de- 

22 fendant" and inserting "Any property that is trans- 

23 ferred to a person other than the defendant after the 

24 United States' interest in the property has vested 

25 pursuant to this subsection". 
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1 (b) CoNFOKMlMJ A.MENDMENT.—Section 413(n)(6) 

2 of the ControUed Substances Act (21 U.S.C. 853(n)(6)) 

3 is amended by adding at the end the following new sen- 

4 tence: "In the case of substitute assets, the petitioner 

5 must show that the petitioner's interest in the property 

6 existed at the time the property vested in the United 

7 States pursuant to subsection (c), or that the petitioner 

8 subsequently acquired the petitioner's interest in the prop- 

9 erty as a bona fide purchaser for value as provided in this 

10 subsection.". 

11 SEC.   118.   FORFEITABLE   PROPERTY   TRANSFERRED   TO 

12 THIRO PARTIES. 

13 Section 413(c) of the Controlled Substances Act (21 

14 U.S.C. 853(c)), as amended by this Act, is Airther amend- 

15 ed— 

16 (1) by striking "(c)" and inserting "(c)(1)"; 

17 and 

18 (2) by adding at the end the fbUowing new 

19 paragrsf^ 

20 "(2) If, as provided in paragraph (1), property trans- 

21 ferred to a transferee is ordered forfeited and the trans- 

22 feree fiails to establish that the transferee is a bona fide 

23 purchaser, but the transferee is unable, due to the trans- 

24 feree's act or omission, to turn the property over to the 

25 United States, the transferee shall owe the United States 
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1 a sum of money up to the value of the property transferred 

2 by the defendant, plus interest from the time of the trans- 

3 fer. Once the ancillary proceedings regarding the transfer- 

4 ee's claim to be a bona fide purchaser are concluded, the 

5 district court that issued the order of forfeiture shall issue 

6 a judgment in favor of the United States and against the 

7 transferee for the amount of money to which the United 

8 States is entitled.". 

9 SEC.  119. FORFEITURE OF THmO PARTY INTERESTS IN 

10 CRIMINAL CASES. 

11 (a) IN GENERAL.—Section 413 of the Controlled 

12 Substances Act (21 U.S.C. 853) is amended by adding 

13 after subsection (t), as added by this Act, the following: 

14 "FORFEITLRE OF THIRD PARTV' INTERESTS 

15 "(o) In lieu of filing a parallel civfl forfeiture action, 

16 the Government may seek the forfeiture of a third party's 

17 interest in property subject to forfeiture under this section 

18 at the conclusion of the ancillary proceeding described in 

19 subsection (n). Such proceeding shaU be an m rem pro- 

20 ceeding in which tiie third party shall first have the burden 

21 of estabhshing a legal interest in the property pursuant 

22 to subsection (n), after which the Government shall have 

23 the burden of establishing the forfeitability of the third 

24 party's interest in the manner provided for civil forfeitures 

25 in chapter 46, title 18, United States Code, and the third 
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1 party shall have the burden of establishing an innocent 

2 owner defense pursuant to such chapter.". 

3 (b) CoNFoKMiNiJ A-MKNliMENT.—Section 413(n)(6) 

4 of the Controlled Substances Act (21 U.S.C. 853(n)(6)) 

5 is amended by adding ", unless the Grovemment notifies 

6 the court that it will seek to forfeit the petitioner's interest 

7 pursuant to subsection (u)" after "in accordance with its 

8 determination". 

9 SEC. IM. SEVERANCE OF JOINTLY HELD PHOPERTT. 

10 Section 413 of the Controlled Substances Act (21 

11 U.S.C. 853) is amended by adding after subsection (u), 

12 as added by this Act, the following: 

13 "8E\'ERA.\CE OF JOI.NTLY HELD PROPER'n' 

14 "(v) If the court determines, pursuant to subsection 

15 (n) or (n), that a third party bad a partial interest in prop- 

16 erty otherwise subject to forfeiture, or a joint tenancy or 

17 tenancy by the entirety in such property, the court shall 

18 enter an appropriate order— 

19 "(1) severing the property; 

20 "(2) transferring the property to the Qovem- 

21 roent with a provision that the Qovemment com- 

22 pensate the third party to the extent of the third 

23 party's ownership interest once a final order of for- 

24 feiture has been entered and the property has been 

25 reduced to liquid assets; or 
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1 "(3) permitting the third party to retain the 

2 property subject to a lien in favor of the Government 

3 to the extent of the forfeitable interest in the prop- 

4 erty. 

5 To effectuate the purposes of this subsection, a joint ten- 

6 ancy or tenancy by the entireties shall be converted to a 

7 tenancy in common by order of the court, irrespective of 

8 State law.". 

9 £SBC. 121. VICTIM RESTITUTION. 

10 [Section 413 of the Controlled Substances Act (21 

11 U.S.C. 853) is amended by adding after subsection (T), 

12 as added t>y this Act, the following: 

13 ["MCTIMS AND RESTITI'TIOX 

14 ["(w)( 1) The defendant may not use property subgeet 

15 to forfeiture under this section to satisfy an order of res- 

Id titution. However, if there are identifiable victims entitled 

17 to restitution &om the defendant, and the defendant has 

18 no assets other than the property subgect to forfeiture with 

19 which to pay restitution to the vietima, the Government 

20 may move to dismiss the forfeiture allegations before entry 

21 of a judgment of forfeiture to allow the property to be 

22 used by the defendant to pay restitution in whatever man- 

23 ner the court determines to be appropriate if it grants the 

24 Government's motion. 

25 ["(2) If an order of forfeiture is entered pursuant 

26 to this section and the defendant has no assets other than 
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1 the forfeited property to p^ restitution to identifiable vie* 

2 tims M^o are entitled to restitution, the Government shall 

3 restore the forfeited property to the victims pursuant to 

4 subsection (i)(l) once the ancillary proceeding under sub- 

5 section (n) has been completed and the costs of the forfeit- 

6 ure action have been deducted. On the motion of the Oov- 

7 ermnent, the court may enter a^y order necesaaiy to facili- 

8 tate the distribution of the property under this subsection. 

9 ["(3) For purposes of this subsection, a 'victim' is 

10 a person other than a person with a legal right, title, or 

11 interest in the forfeited property sufficient to satisfy the 

12 standing requirements of subsection (n)(2) who may nev- 

13 ertheless be entitled to restitution firom the forfeited Ainds 

14 pursuant to 28 C.F.R. Part 9.8. A person shall be consid* 

15 ered a Sictim' if the person is the victim of the offense 

16 giving rise to the forfeiture, or of any offense that was 

17 part of the same scheme, conspiracy, or pattern of crimi- 

18 nal activity, including in the ease of a money laundering 

19 offense, any oftlenae oonstitating the ooder^ying specified 

20 onlawfiil activity.".! 

21 SBC.  ISS. DELIVERY OF PEOPERTY TO THE MARSHALS 

22 SERVICE. 

23 Section 413(j) of the Controlled Substances Act (21 

24 U.S.C. 853(j)) is amended by inserting ", and Rule C(5) 

25 of the Supplemental Rules for Certain Admiralty and Mar- 



138 

27 

1 itime Claims," before "shall apply to a criminal forfeit- 

2 ure". 

3 TITLE n—PROPERTY SUBJECT 
4 TO CRIMINAL FORFEITURE 
5 SEC. Ml. CRIMINAL FORFEITURE OF PROCEEDS OF FED- 

6 ERAL OFFENSEa 

7 Section 982(a) of title 18, United States Code, is 

8 amended— 

9 (1) in paragraph (2), by striking 'Sdolate—" 

10 and all that follows through "or 1030 of this title, 

11 shaU" and inserting "violate any provision of this 

12 title, or any offense constituting 'specified unlawfiil 

13 activity', as defined in section 1956(c)(7), shall"; 

14 and 

15 (2) by striking paragraph (4). 

16 SEC. am. UNIFORM DEFINITION OF PROCEEDS". 

17 Section 413 of the Controlled Substances Act (21 

18 U.S.C. 853) is amended by adding after subsection (w), 

19 as added by this Act, the fbUowing new subsection: 

20 "DEFINITION OF PROCEEDS 

21 "(x) For purposes of this section, the term 'proceeds* 

22 means property of any kind obtained at any time, directly 

23 or indirectly, as the result of the commission of the ofifense 

24 giving rise to criminal forfeiture, and any property trace- 

25 able thereto. Where the offense involves a scheme, a con- 

26 spiracy, or a pattern of criminal activity, 'proceeds' in- 
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1 eludes any and all property obtained from the entire 

2 course of conduct constituting such scheme, conspiracy, 

3 or pattern. 'Proceeds' is not limited to the net gain or 

4 profit realized from the commission of the offense.". 

5 SEC. 20S. CROONAL FORFEITURE OF FIREARMS USED IN 

6 CRIMES OF VIOLENCE AND FELONIES. 

7 (a) CRLNtlN.VL FoRFEiTi RE.—Section 982(a) of title 

8 18,  United States Code, as amended by this Act, is 

9 amended by inserting after paragraph (3) the following: 

10 "(4) The court, in imposing a sentence on a person 

11 convicted of any crime of violence (as defined in section 

12 16 of this title) or any felony under Federal law, shall 

13 order that the person forfeit to the United States any fire- 

14 arm (as defined in section 921(a)(3) of this title) used 

15 or intended to be used to commit the commissioa of the 

16 offense.". 

17 (b) AiTHORi'n' To FORFEIT PROPERTY UNDER 

18 SECTION 924(d).—Section 924(d) of title  18, United 

19 States CkKle, is amended by adding at the end the follow- 

20 ing new paragraph: 

21 "(4) Whenever any firearm is subject to criminal for- 

22 feiture under this section because it was involved in or 

23 used in a violation of subsection (c), the Secretary of the 

24 Treasuiy shall have the authority to seize and forfeit, in 

25 accordance with the procedures of the applicable criminal 
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1 forfeiture statute, any property otherwise forfeitable under 

2 the laws of the United States that was involved in or de- 

3 rived from the crime of violence or drug trafficking crime 

4 described in subsection (c) in which the forfeited firearm 

5 was used or carried.". 

6 (c) 120-DAY RILE VOK AD.MiNisTRATiMi: FORFEIT- 

7 IRE.—Section 924(d)(1) of title 18, United Sutes Code, 

8 is amended by adding at the end the following new sen- 

9 tence: "If the Government institutes an administrative for- 

10 feiture action within the 120-day period, and a claim is 

11 then filed that requires that a judicial forfeiture action be 

12 filed in Federal court, the Government must file the judi- 

13 cial action within 120 days of the filing of the claim. The 

14 time during which any related criminal indictment or in- 

15 formation is pending shall not be ooonled in calculating 

16 either of the 120-day periods referred to in this aub- 

17 section.". 

18 SEC. W4. CRDONAL PORFEirURE FOR ALIEN SBfUG<»JNa 

19 Section 982(a) of title 18, United States Code, as 

20 amended by section 101, is fiirther amended— 

21 (1) by redesignating the second paragraph (6) 

22 as paragraph (7); and 

23 (2) by amending such paragraph (7)— 

24 (A)     by     inserting     "section     274(a), 

25 274A(a)(l), or 274A(a)(2) of the Immigration 
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1 and Nationality Act of 1952 (8 U.S.C 1324(a), 

2 1324A(a)(l).   and   1324A(a)(2)),   or"   before 

3 "section 1425" the first time it appears; 

4 (B) in subpara^^raph (A) (as redesignated), 

5 by striking "a violation of, or a conspiracy to 

6 violate, subsection (a)" and inserting "the of- 

7 fense of which the person is convicted"; and 

8 (C) in subparagraphs (B)(i) and (ii) (as 

9 redesignated), by striking "a violation of, or a 

10 conspiracy to violate, subsection (a)" and all 

11 that follows through "of this title" and insert- 

12 ing "the oCfense of which the person is con- 

13 victed". 

14 SEC. MB. CROONAL FORFEITURE FOR MONEY LAUNDER- 

15 ma CONSPIRACIES. 

16 Section 982(a)(1) of title 18, United States Code, is 

17 amended by inserting ", or a conspiracy to commit any 

18 such offense" after "of this title". 

19 SEC Wt. CROONAL FORTErTURB OF INSTRUMENTALmES 

20 OF   TERRORISBf.   TELEMARKETING   FRAUD. 

21 AND OTHER OFFENSES. 

22 Section 982(a) of title 18, United States Code, is 

23 amended by adding at the end the following new para- 

24 graph: 
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1 "(8)(A) The court, in imposing a sentence on a per- 

2 son convicted of a violation of sections 513, 514, 1028 

3 through 1032, 1341, 1343, and 1344 of this title, or a 

4 conspiracy to commit such offense, shaU order the person 

5 to forfeit to the United States any computer, photostatic 

6 reproduction machine, electronic communications device or 

7 other material, article, apparatus, device or thing made, 

8 possessed, fitted, used, or intended to be used to commit 

9 such offense, and any property traceable to such property. 

10 "(B) The court, in imposing a sentence on a person 

11 convicted of a violation of section 1028 or 1029 of this 

12 title, or a conspiracy to commit such offense, shall order 

13 the person to forfeit to the United States any conveyance 

14 used on two or more occasions to transport the instnunen- 

15 talities used to commit such offeose, and any property 

16 traceable to such conveyance. 

17 "(9) The court, in iiic4X>sing a sentence on a person 

18 convicted of— 

19 "(A) an offense punishable under chapter 113B 

20 of this title (relating to terrorism); 

21 "(B) a violation of the National Firearms Act 

22 (26 U.S.C. chapter 53); 

23 "(C) a violation of any of the following sections 

24 of the Federal explosives laws: 

25 "(i) Section 842(a)(1) and (3). 
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1 "(ii) Section 842(b), (c), and (d). 

2 "(iu) Section 842(h)(1). 

3 "(iv) Section 844(d) through (m); or 

4 "(D) any other offense enumerated in section 

5 2339A(a) of this title; 

6 or a conspiracy to commit any such offense, shall order 

7 the person to forfeit to the United States any conveyance, 

8 chemicals, laboratory equipment, or other material, article, 

9 apparatus, device or thing made, possessed, fitted, used 

10 or intended to be used to commit such offense, and any 

11 property traceable to such property.". 

12 SEC. M7. CRIMINAL FORFEITURE OF VEHICLES USED FOR 

13 GUN RUNNING. 

14 Section 982(a) of title 18, United States Code, is 

15 amended by adding at the end the following new para- 

16 graph: 

17 "(10) The court, in imposing a sentence on a person 

18 convicted of a gun running offense, as defined in section 

19 [981(a)(l)(I)], or a conspirai^ to commit such offense, 

20 shall order the person to forfeit to the United States any 

21 conveyance used or intended to be used to commit such 

22 offense, and any property traceable to such conveyance.". 
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1 SEC. aO«. FORFEITURE OF CRIMINAL PROCEEDS TRANS- 

2 PORTED IN INTERSTATE COBIMERCE. 

3 Section  1952 of title 18,  United Sutes Code, is 

4 amended by adding at the end the following new sub- 

5 section: 

6 "(d) The court, in imposing sentence on a person con- 

7 victed of an offense in \'iolation of subsection (a)(1) or 

8 a conspiracy to commit such offense, shall order that the 

9 person forfeit to the United States any proceeds distrib- 

10 uted or intended to be distributed in the commission of 

11 such offense, or any property traceable to such property, 

12 in accordance with the procedures set forth in section 982 

13 of this title.". 

14 SEC. 200. CRIMINAL FORFEITURE FOR ODOMETER TAM- 

15 PERINO OFFENSSa 

16 Section 982(a)(5) of title 18, United States Code, is 

17 amended— 

18 (I) by striking "or" at the end of subparagraph 

19 (D); 

20 (2) by inserting "or" after the semicolon at the 

21 end of subparagraph (E); 

22 (3) by inserting after subparagraph (E) the fol- 

23 lowing: 

24 "(F) section 32703 of title 49, United States 

25 Code (motor vehicle odometer tampering)^"; and 
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1 (4) by adding at the end the following: "If the 

2 conviction was for a violation described in subpara- 

3 graph (F), the court shall also order the forfeiture 

4 of any vehicles or other property involved in the 

5 commission of the offense.". 
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Mr. McCOLLUM. Modem forfeiture statutes can be traced back to 
the 18th century English common law in which we had forfeitures 
of estates or in personam forfeitures. In 1970, Congress resurrected 
that concept of in personam asset forfeiture, although in a far more 
restricted way, when it enacted the Racketeer Influenced and Cor- 
rupt Organizations Act, known as RICO. RICO w£is created to ad- 
dress the problem of the infiltration of organized crime into legiti- 
mate businesses. 

In 1984, Congress continued the trend by passing the Crime Con- 
trol Act of 1984, which contained new criminal forfeiture provisions 
and fortified those already in existence. In the Anti-Drug Abuse 
Act of 1986 Congress enacted criminal forfeitiire for money laun- 
dering offenses, following asset forfeiture for child pornography and 
obscenity in 1998. In 1990, in the wake of the savings and loan 
scandals. Congress enacted both civil and criminal forfeiture for 
fi"aud affecting financial institutions. 

Since then, Congress has authorized criminal forfeiture for 
caijacking, food stamp fraud, and most recently, health care firaud. 
This patchwork of forfeiture legislation developed slowly. Over the 
past three decades, it has led to numerous difficulties and incon- 
sistent court decisions. The Federal circuits have spht over their in- 
terpretations of several significant aspects of the forfeiture laws, 
and inconsistent application has led to needless litigation and a 
waste of judicial resources. 

The procedural protections given to defendants and third parties 
vary greatly, and there are still many offenses for which the gov- 
ernment cannot forfeit assets at all. For example, the government 
has no authority to criminally forfeit assets for gambling or smug- 
gling offenses. 

Of course, there are some fundamental differences between 
criminal and civil forfeiture. The differences Ue in the nature of the 
forfeiture itself. We are here today to discuss the criminal asset for- 
feiture issue. However, I am sure there will be some discussion of 
how it relates to civil asset forfeiture. 

The Department of Justice has proposed legislation which would 
amend the criminal asset forfeitxire laws to provide for uniform 
standards and procedures. With regard to the expanded authoriza- 
tion of criminal forfeiture—which the Administration is asking for 
in part, there are several areas of law in which the government 
does not have the authority to criminally seize the assets of the 
wrongdoer. Gambling and smuggling ofienses only authorize civil 
asset forfeitures. 

There are very significant areas of the law where forfeiture re- 
mains unavailable to prosecutors. Today we want to look at some 
of those areas, for example, crooked telemarketers who use the 
mail or telephone systems as tools of their activity. 

The bottom line is that we want to hear fi-om our witnesses today 
as to those matters that we ought to be expanding criminal forfeit- 
ure into as well as those matters which need to be polished off to 
make uniformity among the hodgepodge of ciurent statutes. 

Mr. McCOLLUM. With that in mind, I would like to see if Mr. 
Gekas, my colleague, has any opening remarks. 

Mr. GEKAS. I thank the Chair. Only to endorse what the Chair- 
man has enunciated, namely that in this area of the law a patch- 
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work seems to dominate on the basic issues of forfeiture. If this 
hearing and the work of this Committee that is yet to follow patch- 
es up the patchwork, then we will have gone a long way. I am anx- 
ious to hear the witnesses. Thank you. 

Mr. McCOLLUM. Thank you, Mr. Gekas. Mr. Coble, do you have 
any opening comments? 

Mr. COBLE. NO  
Mr. McCoLLUM. Mr. Barr. 
Mr. BARR. Just to thank you, Mr. Chairman, for convening these 

hearings. As everyone knows, we have had hearings going back not 
only since the beginning of this Congress but the last Congress also 
looking at the whole issue of asset forfeiture reform, and both the 
Full Committee as well as the Subcommittee, we have begun at 
long last to tackle this very thorny issue of the law, and which, per- 
haps, is more difficult than many others to reach that balance be- 
tween the legitimate needs of law enforcement and going after the 
criminals where it indeed hurts them, perhaps, the most, and that 
is in their pocketbook, and balancing that against the civil liberty 
needs of our citizens, particularly those innocent who might get 
trapped up in these. 

So I commend the Chairman for holding these hearings and I 
think we are doing a tremendous service, not only to law enforce- 
ment but to the civil liberties heritage of our covmtry in looking at 
these issues £ind reforming both the criminal and the civil asset 
forfeiture statutes. 

Mr. McCoLLUM. Thank you, Mr. Barr. At this time I would like 
to welcome our first panel this morning. We are pleased to have 
with us two distinguished government officials with tremendous ex- 
perience and expertise in the area of asset forfeiture. 

From the Department of Justice we have Stefan Cassella, the As- 
sistant Chief of the Asset Forfeiture and Money Laundering Sec- 
tion. Mr. Cassella has been a prosecutor since 1979. He joined the 
Department of Justice in 1985 and has been involved in forfeiture 
and money-laundering issues since 1989. He was formerly the Sen- 
ior Counsel to the United States Senate Judiciary Committee from 
1987 through 1989. Mr. Cassella received the Justice Department's 
John Marshall Award for his handling of the criminal forfeiture 
proceedings in the prosecution of the Bank of Credit and Commerce 
International. Welcome, Mr. Cassella. 

Mr. CASSELLA. Thank you. 
Mr. McCoLLUM. Our second witness this morning on behalf of 

the Department of the Treasury is Jan Blanton. Ms. Blanton was 
selected as the Director of the Executive Office for Asset Forfeiture 
in March 1994. As Director, she is responsible for the overall man- 
agement of the Treasury Forfeiture Fund and for developing Treas- 
ury policies on asset forfeiture for its law enforcement agencies. 
Prior to being chosen as Director, Ms. Blanton was a Special A^ent 
with the Internal Revenue Service Criminal Investigation Division 
for 22 years. 

We welcome both of you and will, without objection, enter your 
complete statements into the record. So ordered. 

Mr. Cassella, you may summarize your statement as you feel ap- 
propriate. 
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STATEMENT OF STEFAN D. CASSELLA, ASSISTANT CHIEF, 
ASSET FORFEITURE AND MONEY LAUNDERING SECTION, 
DEPARTMENT OF JUSTICE 
Mr. CASSELLA. Thank you, Mr. Chairman. I appreciate the oppor- 

tvinity to present the views of the Department of Justice on this im- 
portant legislation. We have reviewed the rough draft that you cir- 
culated this week and are happy to express our full and enthusias- 
tic support. 

If enacted, this bill will sdlow us to realize the full potential of 
criminal forfeiture as a law enforcement tool. We discussed the pro- 
posed bill in detail in our written testimony so let me just highlight 
a few points. 

First of all, criminal forfeittire is a very new law enforcement 
tool. There have been forfeiture statutes on the books since the 
first Congress convened in 1789, but for almost 200 years all of 
those were civil forfeiture statutes. The first criminal statute was 
not enacted until 1970, and there was not another until 1984. If 
you read the articles that appear in the press fi*om time to time, 
you would get the impression that civil forfeiture is somehow new 
and experimental whereas criminal forfeiture is tried and true. It 
is actually the reverse. It is criminal forfeiture that is very much 
the new kid on the block. 

Almost all of the criminsil forfeiture statutes now in effect were 
enacted in just the last few years, four of them in the last 12 
months alone. Since 1994 we have undertaken a fiill-scale program 
to train Federal prosecutors in how to make forfeiture part of their 
criminal cases, to the point where at least 50 percent of all con- 
tested forfeitures are now handled criminally. 

What we are talking about today, what this bill is about, are 
problems that we have encountered in trying to make fiill use of 
the criminal forfeiture authority that Congress has given us. We 
recognize that criminal forfeiture is an inherently limited tool. It 
will never replace civil forfeiture. We will always need civil rem- 
edies to forfeit proceeds and instrumentalities of crime in some 
cases. To do criminal forfeiture you need a Federal conviction, so 
if the defendant is dead, or is a fugitive, or is convicted in state 
court, criminal forfeiture does not do you any good, and criminal 
forfeiture is limited to property owned by the defendant. You can- 
not use it to forfeit property that belongs to someone else, even if 
the defendant used it to commit the crime and even if the third 
party consented to it. 

For example, if we catch someone smuggling drugs in an airplane 
and convict the pUot, we can forfeit the plane in the criminal case 
as long as the pilot owns it. But if the owner is not the pilot, but 
is a drug baron in South America or an offshore corporation, crimi- 
nal forfeiture gets us nothing. 

We understand these limitations. They are inherent in the con- 
cept of criminal forfeiture, but some of the obstacles we have en- 
countered in trying to use the new statutes are not conceptually in- 
herent. They are artificial impediments, often purely historical in 
origin, that can and should be removed to allow us to make fiiU use 
of criminal forfeiture as Congress surely intended. 

Our testimony details a number of problems with the existing 
statutes. They have led to unnecessary litigation, spUts in author- 



ity among the Federal circuits, and situations where prosecutors 
are forced to use civil forfeiture because the criminal laws are inad- 
equate. 

Let me mention just three of those. 
The first priority is simply to make criminal forfeitiu"e available 

as an option whenever civil forfeiture is already available. For 
purely historical reasons, there are many tjrpes of property that we 
can forfeit civilly but not criminally, like gambling proceeds, fire- 
arms, vehicles used to smuggle illegal aliens and smuggled goods. 
That is something that Congress can easily correct, and we support 
the provision in the draft bill that does so. 

Second, to be effective the criminal forfeiture statutes need to 
contain a set of procedures governing their use. Too many of the 
recently enacted laws contain only some of the necessary proce- 
dures or contain no procedures at all. For example, there are stat- 
utes that authorize criminal forfeiture for certain kinds of bank 
fi"aud, for carjacking, for food stamp fi-aud, but contain no proce- 
dures—no procedures for seizing or restraining property pre-trial, 
or forfeiting substitute assets, or recovering property that has been 
trimsferred to third parties, or for resolving third-party claims. We 
fiilly support the provision in the draft bill that would create uni- 
form procedures and plug these gaps. 

Finally, there is a provision dealing with pre-trial restraint of 
substitute assets. One of the great claims to fame of criminal for- 
feiture is that it allows the court to order a defendant who has hid- 
den the proceeds of his crime to forfeit something else in substi- 
tution. For example, if the defendant steals $100,000 fi"om the vic- 
tims in a ft"aud scheme but spends the money or hides it overseas 
before he is caught, we can make him forfeit something else of 
equad value in substitution and use that to reimburse the victims, 
but the power to forfeit substitute assets is meaningful only if the 
court has the authority to restrain the property pre-trial. Other- 
wise, by the time the trial is over, the substitute property will have 
disappeared just as the criminal proceeds did. 

The courts are split over Congress' intended authority when it 
enacted the substitute asset law back in 1986. The result has been 
the lawyer's equivalent of trench warfare. My colleagues and I pro- 
ceed across the country fi'om court to court litigating this issue, 
winning in some places, losing in others. It keeps all of us fully em- 
ployed, but we think it woiud be better for everyone if Congress 
would put the issue to rest and make the pre-trial restraint of sub- 
stitute assets absolutely clear. 

There are many other provisions of the bill, Mr. Chairman, that 
we fully support for similar reasons, but let me close with a few 
comments about Title II of the Draft Bill. 

Title II contains provisions that are substantive, not procedural. 
That is, they expand the categories of property that are subject to 
criminal forfeiture. By far the most important is the provision that 
authorizes the forfeiture of the proceeds of most Federal crimes. 
Many people are surprised to learn that this authority does not al- 
ready exist, but it is true. 

Because of the haphazard ways these laws are developed, a chart 
showing which crimes carry forfeiture as a penalty and which do 
not would look very much like a checkerboard. We can forfeit the 
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proceeds of bank fraud but not the proceeds of consumer fraud. We 
can take the vessel used to smuggle illegal ahens but not the 
money paid to the smuggler. We can confiscate proceeds in a drug 
case but not the money peiid to a hit man in a murder-for-hire case, 
or a terrorist, or to a corrupt public official. 

Two things we firmly believe: no person has the right to retain 
the proceeds of any crime, and law enforcement should have the 
power to confiscate the proceeds of crime to make sure the defend- 
ant does not profit, and to recover it for the victims. 

We support the other expansions of forfeiture authority as well, 
including the power to forfeit firearms used in crimes of violence 
and the instrumentalities of terrorism; but let me make one last 
point. 

We are happy that the bill authorizes criminal forfeiture for 
these offenses, but we do not think it is enough to authorize crimi- 
nal forfeiture without a civil counterpart. Any workable forfeiture 
program has to have both components. Eighty-five percent of all 
forfeitures are imcontested. If we have civil authority, we can for- 
feit that property administratively, but if we must do the forfeiture 
criminally we will have to clutter the courts with forfeiture plead- 
ings in criminal cases even though no one is contesting the issue. 

Also, we would not want to have to say to the victim in a fr^ud 
case, "I am sorry, the money the bad guy stole from you is right 
here in the bank account but he is a fugitive so we cannot help you 
get it back until he turns himself in and we can convict him in a 
criminal case." 

We need civil authority to recover property in those cases, just 
as we do in cases where the property belongs to a third party who 
allowed the defendant to use it to commit a crime. If chemicals, 
tools, and equipment are used by terrorists to construct a bomb, we 
should be able to forfeit that property whether the owner is the 
person who was convicted or the person who let him use the prop- 
erty knowing exactly what it was going to be used for, but who is 
not prosecuted for committing the crime herself 

Mr. Chairman, let me again thank you, and Mr. Schumer, and 
Mr. Conyers for the interest all of you have shown in legislation 
to expand and enhance the criminal forfeiture laws. We look for- 
ward to your questions and to working with you in the weeks 
ahead. 

[The prepared statement of Mr. Cassella follows:] 
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STATBOPIT or STSnUI D. OkSSEUA 

smfitmabmx I*.  1»97 

Mr. Chairman and N«Hb«rs of tha Subooaalttaa, thank you for 

the opportunity to prasant tha vlaws of tha Dapaxtaant of Jtutlca 

on tha draft of tha Criminal Aaaat rerCaitoro Act of 1M7 (tha 

"Draft •ill'], which you oireulatad aarllar thla waak. Z would 

lika to thank you, Mr. Chalraan, and Mr. sehnaar f»r tha 

laadarablp hoth of you hava ahown vith raapact to lagialatlan 

that would axpand and anhanca tha criminal Corfaitura 1ms. 

aiatorleal Baokgreoad 

Aaaat forfalturo baa baan part of fadaral law atnca tha 

rlrat congraaa aat in ITaa, but for «lae*t 200 yaars. all 

forfaitura atatutaa wara civil atatotaa, and all forfaituraa maia 

civil ferCalturaa.  Tha first ociminal forfaitura atatuta waa not 

anactad until 1«70, and thara wacn't aaotbar ona until I9M. 

It Wasn't until tha lata USD's and tha 19S0's that Coi«z«aa 

hmqmn  to anaot a algnificant nuabar of crlninal forfaitura 

statutaa tor erlaaa lika aonay laundarlng, bank fraud and hoalth 

eara fraud- Kvan ao, neat of our forfaitura atatutaa ara atlll 

civil atatutaa, and tha law atlll pKOvldaa that If Oaogrsas 

anacts a CerXaltura atatuta without apaeifyiiig tha procadura*. 

only civil forfaitura la autherisad. Saa 2t D.S.C. i 34C1. 

IB ethar vorda. In oontraat to 300 ysara of asparlanoa with, 

and eaaa law intarpratlng tha civil foirfaltnra laws, crlalaal 

farfelturo Is vary auch tha •new kid on tha block." 

Any naw plaoa of doth Is goinq to havo a fav wrlnklaa that 

hava to ba Ironad out. Tha saaa Is trua of crlalnal forfaitura. 
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It ha« provan to ba an cffactlv* and iaportant tool of law 

•nforcoaant, but tUa currant laws contain loopholaa and 

aabiqultlaa that bawa pranrantod ua froa ualng this tool as Colly 

as wa'd llXa, and •• Cully as Oongrasa Intandad.  Na look focvard 

to worleliis with this Subooaaittaa to addrasa tha problaas that 

wa'wa •noountarad in lamming to uaa crlainal forfaltura, and 

hopa that by working togathar, wa can »a)ca It pesalbla cer lav 

anforoaaant to raallta tba Cull potaatlal oC tba crlainal 

(orfoltoro prograa. Tba Draft Bill is an axeallant start in that 

diraction. 

Tba Tlrtaas e( Crlalaal IttrCaltora 

Civil Corfaitura will always ba an assantlal eoapagetant of 

tba ferCaitura progra*. n9*»  ara tlaas <4>an it is tha only 

option. Vhan tba (erCalturo is uncentastad. or tha oCCondar is 

daad or is a fugitiva, or wbam tha oCCander naao an—nwa alaa's 

pmi»a*t.y — with that parson's knowladga and oensant — to eoaait 

tba HI lmm_  crlainal ferfoitiara just isn't possibla or just 

deasn't aaka any saase. *• will always aaad to usa civil 

Corfoitora in thosa easas. But crialnal forfaitora has unigua 

virtaaa that aaka It a pewarCul tool at law antorcaaant wtaaa it 

la avatlabla, and tor tboaa raasens wa would lika to usa orlainal 

CorfalCura wbanavar It is possibla to do so. 

In particular, crialnal CorCaltura allows tbs govamaant to 

cemriot tba deCaadaat and CorXalt tba proporty ha darivad froa, 

or uaad to eeaaU,«, tha ofCansa in a alngla prooaadlng, thus 

•aking aoro afCioiant uaa of judicial resoarcas. And crialnal 
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forfcltura also aXlowa th* fovamaaiit Co obtain a poraooal *an«y 

judgnant a^alnat tbm  daCandant and to fortalt "aubatituta aaa«t«" 

If tha proparky dlractly aubjaet to forfaitura is not availabla. 

Slnca 1994, tha Dapartaant of Juatlca has lutdartajian an 

a99raaalva profram to train Asairtant U.S. Attomaya in tha 

banaflta and uaaa of tha crlainal forfaltura atatutaa. Bundrads 

of fadaral prooacutor* hava partlcipatad in thasa prograaa, and 

today, wa baliava that at Xaaat half of all contaatad forfaltura 

actions ara cri«inal forfalturaa.  But as wa hava dlractad o<ir 

attantlon aora and Bora to eriainal forfaltura, wa hava found 

that thara ara probleas in tha way tha atatutaa war* draftad, and 

unantlclpatod laauas that aust be addraasad. 

Vroblaaa with tha Crlainal rarfaitosa statvtas 

Crlainal forfaltura is Inharantly a aero lialtad tool than 

civil Corfoitura.  Both procaad froa tha notion that tha 

yovamaant can forfalt proparty darivad froa, or us ad to oeaMit, 

a crlainal offanaa.  In a civil casa, wa proeead dlractly agalnat 

the proparty, allowing anyone who wants to contast tha forfaltars 

to file a clala.  IC no one has a valid elala, tha proparty 

barnaas tha proparty of the Qnltad Stataa. 

Xn a crlainal casa, hewavar, va can only forfeit proparty 

that balonga to the defendant.  Zf tha property actually baloogs 

to his wife, his brother or his girlfriend, crlainal forfeiture 

will not work.  For oicaapla. If a drug dealer uses an airplane to 

saoggla drugs into California, tha govamaent has an interest in 

seising and forfeiting the plane.  But suppose tha only paracm 
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arr«»t*d and pro««cirt«d la th« pilot. Xt  ha owns tha plana 

outrlfht.. erlainal forfaltura Is the vay to 90.  But If tba plan* 

ie ownad by a corporation, or a third-party in South Aaarlca. or 

by tha pilot jointly with his apousa, oriainal forfaltura la 

pointlaaa. 

Tha saiaa la trua if wa want to forfait a eraok heuaa. Na 

can proaaouta tha tananta in tha building until tba conni eoaa 

hoaa but will navar ba abla to forfait tha bulldlnq crlainally if 

tha tananta don't own it.  If tha building balonga to a alualord 

who allewad hia property to b« tuntad into a crack housa, wa naad 

civil forfeiture to ahut it down. 

Ha will alwaya naad parallel civil forfaltura statntas to 

addrasa thoaa kinda of caaaa — and aany othara.  But aoaa of the 

lialtatlona in tha erlainal forfeiture atatutaa ara not 

concaptually Inherent; they ara artlfieial ia|tadl»enta — oftan 

purely hiaterlcal in origin — that can and aheuld b« raMovad to 

allow ua to aaka full uaa of erlainal forfeiture aa its oElgixial 

aponsors intended. Tha following ara eo»a of tha kay isauas that 

tha Draft Bill attaapta to addraaa. 

1. Availability. First of all, for poroly hlstorloal 

reasons, ao«t atatotas authorIsa civil forfaltura but not 

erlainal ferfoitura. oaabling preeaads, for axaapla, aay only ba 

forfeited olvilly.  See IS O.B.c. I 1955(d). The aaaa is trua 

for aaaiggllng offanaaa, see is o.B.C. I S4S, and for alaost all 

of the atatutaa relating to fisaaras, aea IS O.S.C. • 934(0} .  Wa 

ean think of no raaaon why erlainal forfaltura ahould not bo 
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•vailmbla, aa an eptien, whanavar eivii ferfaitara la alraailj 

authorlaad.  Sactlon 102 of tlia Draft Bill addraaaaa thia problaa 

by aaklng Uta naoeaaary aaandnant to 21 U.S.C. ( 2461. 

3. oaifexB proea«uraa.  CrlBlnal torfaitura atatutaa ara 

only affaetlva If tbay contain procadural provlsiona praserlbing 

thalr uaa.  Tha currant erlMinal forfaltura atatataa oootala a 

bodqapodqa of procaduraa tliat vary eonaidarably froa ima offanaa 

to anotbor, and many erialnal forfaltura atatutaa eontala no 

procadural provlalona at all, aaking thaa of little uaa to 

prosacutors• 

Tba Boat coaprahanalva procadural atatuta ia 31 V.S.C. 

f ass, which daala with raatralnlng ordara, aaltura warranta, 

third-party rlghta, dlapoaal of property, tha ferfaitora of 

aubatltuta aaaata, and all ethar aapacta of a crlalnal forfaltura 

ia drug caaaa.  othar atatutaa eontain alallar, but not idaatieal 

provlalona. Sm»  !• U.I.C. I 1467 (obacanlty), !• D.S.C. | 3393 

(child pomograpby), and 18 o.s.c. | 1»63 (UOO).  Xn othar 

caaaa, a.q. in caaaa Involving aaplonaga (13 U.S.C. f 794), aonay 

laundarlng (1* U.S.C. I «a2(a)(l)), bank fraud and eountarfaltlng 

(It U.S.C. I ••3(a)(3)), and health ear* fraud (is a.s.c. 

i ••3 (a) (6)), Congreaa alaply creaa»rafarancad partleolar 

provlalona in | SS3, including aoae and oaittlng otbera.  Mr 

axai^la, the aaisnre warrant provlaion in tha drug atatuta, 21 

U.S.C. i  •S3(f), la Ineerporatad for Bonay laundarlng and health 

care offonaea under 18 U.S.C. I *a2(a)(1) and (6), but net for 

Kico effanaea under IS O.S.C. | .l»«3, while the dafiiatlon of 
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"property" In | aSKb) !• Incorporated for bank fraud, 

countarfoitlnq, axploalve* and othar forfalturaa under 

I 9«3(a)(3) but not for money laondarln? under I 983(a)(1). 

Finally, in caaes Involving food ataap fraud (7 U.s.c. 

I 3034(h)), fraud aqainat govemaent regulatory aganeiaa (la 

O.S.c. I 9a3(a)(])) and ear-jaeking (la O.9.C. f 9a3(a](3)), 

congreaa neglected to enact any oriBinal forfeiture procedure* at 

all. with the result that these provisions are alaost never used. 

Section 101 of the Draft Bill addresses east of these 

problaas by enacting a unifor« set of procedures to apply to all 

crialnal forfeiture statutes.  It fails, hovever, to include 

procedures for the forfeiture statute for food staap fraud in 

title 7.  We appreciate that title 7 offenses eay not be within 

ttaie subeoa*ittee's jurisdiction, but food staep fraud raaains a 

serious eriainal offense, and the abaence of procedures for the 

forfeiture provisions In t 3034 (b> sake it alaoat iapossible for 

u« to use forfeiture to ooabat it, ae Congress obviously 

intended. 

3. rederel Bules ef eriaiael yreoednre. nte judicial 

proceedings in a criainal forfeiture eaee are, of course, 

governed by the Federal Rules of Crialnal Procedure, moee 

Itule*, however, fail to address «any of the issues that arise In 

a crialnal forfeiture ease, leaving the courta guessing as to how 

to prooaed once the govemaent includes a forfeiture oount In a 

eriainal indlctaant.  Wa need a coeEprebanaiva set of Sules that 

govern eriainal forfeitures froa beginning to end. 
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Section 103 or tho Draft Bill aats fertb such a. JtaXm, 

dealing with, aaong otbar tbinqs, the indictaanc, Cha entry of a 

prelininary order of forfeiture, the ancillary proeeedinq at 

Hbieh third-party rlghta in forfeited property are litigated, the 

•tatuB of forfaltura ordare pending appeal, and Uie forfeiture of 

aubatltuta aaaeta. 

The »oet laportant iaauea resolved by the proposed Rule have 

to do with tha role of tbe jury In a criminal forfeiture oasa. 

and with tha proper forua for deterBlning if the forfeited 

property belongs to the defendant or aoBeone elae.  Under currant 

law. Rule 31(e) of the Federal Rules of Criainal Procsaduro, it is 

the jury, not the court, that detenlnes whether or not the 

property in question is subjaot to forfeiture in a criainal case. 

This aeans that after the jury returns a verdict of •guilty" ia 

the oasa-in-ofalef, it anat raaain to hear additional evidence and 

arguaant relating to the forfeiture, and than auat retire to the 

jury rooa a second tiae to fill out a •special verdict fera* as 

to each asset listed la the Indiotaant. Many judges disllXe this 

Rule because of the bovdan it puts on jurors who, oadarstandably, 

oonaider their service ccMplete when thay ratiira tba verdict en 

the defendant's guilt or Inneeenee, often after aany hours or 

days of deliberation. 

In 1999, the Supreae court held that criainal forfeiture was 

an aspect of the sentence iapoaed on a dafeadaat ia a orlaiaal 

case.  See Libretti v. DBlted States, lie s. Ct. 3B« (1995). 

Tln>s, lUca all other aentenclng issues, the question wttether 
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e*rt«in preparty should b« forf«it«d by tba dafandant may 

properly ba dacarainad by tha court •« aantancing; it naad not ba 

aubalttad to tha juxy.  UtacatJCl, supra.  Indeed, outside of 

capital easas, tha ferfaiture laws are unique In the way they 

involve tha jury In vfaat is clearly a aentenclnq issue. 

Accordingly, the proposed Rule in Section 103 would replace Rule 

11(e) with a new Rule designating crlainal fortaltures as Batters 

to be dataxmlaed by the court. 

The proposed Rule would also resolve the considerable 

oneertaiTtty regarding tha proper forua for determining the 

ewnerahlp of the forfeited property.  Soae courts construe 

currant law to require the jury or the sentencing judge to find 

not only that the property was involved in a orlae, but also that 

the property belonged to the defendant.  Other courts consider 

the seeond step unneeessary because, under provisions added to 

the forfeiture etatotes in l*a4, third parties who elai» an 

ownership interest iln the forfeited property have an autosatic 

rlqht to have tha court determine their elalas in an aneillaxy 

proceeding following the crininal trial. 

Zfc.aaka* no sense to prolong the eriBinal case with a 

haaring on the ownership of the forfeited property if the sane 

issue aust be litigated all ever again in the ancillary 

proceeding If a third party files a claia.  Thus, tha new Rule 

Bakes it clear that the resolution of ownership issues Bust be 

deferred to the ancillary proceeding. 
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4. Vr«-trlal zastralat of autetituta aaaata.  Aaida trom  tta* 

aavlngs in judicial raaourcaa achiavad by allowing thm  ferfaitur* 

to taka placa in tha eriainal eaaa, tha ^raataat advantage of 

crlainal forfaltura ovar civil forfaitura ia that it parmits tha 

court to.ordar tha forfaitura of aubatltuta aaseta whan tha 

diractly forfaitabla property haa baan diaaipatad or conoaalad. 

But thia power ia only affective if the gevemaent ia able to 

preserve tha substitute property for forfeiture pre-trial.  If it 

cannot, tha inclusion of a crlainal forfeiture count in an 

indictaent servas Balnly as a notice to tha defendant to raaeve 

all of his property tram  the juriadiction of tha court before he 

ia oonviotad. 

For exaaple, there are aany fraud caaea in wbii:h the 

defendant haa hidden or dissipated the aoney taken froa the 

victiaa yet rataiaa other aaseta that could be used to pey 

reatltutien.  By forfeiting the so-called "clean Banoy" as 

substitute aaaets, the govarriBant can use the forfeiture laws to 

Bake the viotias whelai but we can do thia only if we oan 

restrain the aobatlCttte aaseta pre-trial.  If the defendant is 

able to aove the subatitute asaeta while tha trial bla pending, 

they will diaappaar just as the fraud proceeds did, leaving the 

victims with nothing. 

Itie oriainal forfeiture statutes contain a provision 

authoricing pre-trial restraining ordera, and at first, the 

courts were unanlaous in their view that that provision applied 

both to property directly traceable to tha offense and to 
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proparty  forfeitabl* ms  subatlcufcc •••eta.     fiaa J^«fl|f»f pf Toa J, 

BillBU.   SIS r-2a  fl«   (4th Clr.   I99O);   Pntead  Stataa  v.   Raaan. 

•M r.2d iis (ad Clr. i9aa); nnitiMi st*»«<. v- aeHMtt-«    IS* r.K.o. 

13( (8.D. Hia. 1994); Onltad atataa v. O'Brian. a36 7.   Supp. 43a 

(E.D. Ohio 1993); nnltaa Stataa v. Svanfc Corp.. 797 T.   Supp. 497 

(B.D. Vs. 199a).  Subaaquantly, howavar, othar eourta held that 

bacauaa Congress did not apecifloally refaranca the subatituta 

••sets provisions in the restraining order statutes, pre-trial 

restraint of substitute assets is not permitted,  united Statea 

T. FlQVd. 992 F.2d 49a (9th Clr. 1993); In Re Xaaet« of itortin  i 

r.3d 13S1 (3rd Clr. 1993): united States v. rield. 62 P.3d 246 

(ath Clr. 1995); Pnltr* *ti»<^— ^-   aiPin«»tv- 20 r.3d 399 (9th Cir. 

1194). 

Itals aatoigulty In the law la one of the greatest iapediaents 

to affective use of the arl*lnal Corfeittire lava. We atrongly 

support the provision in Section 104 of the Draft Bill that would 

fix the statute to aaka it clear that aubatltata assets »ay be 

restrained pre-triaX. 

' I. Other pswialeaa fox gaiailBg eeatxel eC Serf el table 

prepexty.  Several other provisions of the blXl alao enhanoa the 

govanwent'a ability to gain oontrol over property aubjact to 

forfeiture to aajca sure it le available at the conclusion of the 

trial.  In particular, Z would like to eaphasics our support Cor 

Section 109, giving the oourt tha power to order the defendant to 

rapatriate property aubjeot to forfeiture that has bean aoved 

overseas, *»d Section 107, giving the government the same power 
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to Beic* forfaltabl* property with a aaliora warrant In a 

crialnal caaa that it currantly haa In civil casaa.  Ttaa first 

would ba used, for axa«pla, to ordar a drug trafflckar to 

tranafar tha aonay ba triad to hida in a caribbaan bank account 

to tha Unitad 6tatas tfharo It could b« forfaitad.  Tha saoond 

would Baka it poaaibla for tha govemaant to aalsa highly 

volatila property Ilka corrancy In a crlainal casa without having 

to opan a civil forfaitura casa to uaa tha axisting civil 

forfaitura aaitura authority to prasarva the property. 

•. Bordea •< proef.  Ha also support Saotlon loa of the 

Craft Bill which olariflea tha burden of proof in crialnal 

forfeiture cases,  \laost all courts currently hold that onoa tha 

defendant is convicted on proof beyond a reasonable doubt, the 

govemnent is required to establish tha forfaitability of hla 

property by a preponderance of the evidence.  Baa MiTi Bnlfcad 

F*-tX,mr  " Y"*^^ •> '-34 1050 Ord Cir. 1»9<) i gnlfd atltM T. 

taaUtL.   •! r.3d 331 (4th cir. ISSS) ; Pnlted States v. g»l^. MC 

p.3d 1045, lOSO-53 (Cth Cir. 1992); Pnitad atatea v. Bieri. ai 

p.3d ai9 (Ith dr. 1994)1 Onitad States v. Mvera. 31 r.3d Mlf 

(•th Cir. 1994)1 Pnitad Btatflf w  ;^»-gnT  20 P.M 313 (7th Cir. 

1994): Pn1t~* a\»*^*  V- Herraro. 993 P.ad 1513, 1541-43 (7th 

Cir.), cert, i^eni^. 110 S. Ct. 3(33 (1990)} United State, v- 

peraandeg-Kscaraeaa. SS6 F.3d 15S0, 1576-77 (9th Cir. 1909), 

cert, denied. IIO S. Ct. 3337 (1990); Pnlted Bt^f^- «, y-~*<"i , 

B16 r.ad a«9, 975-75 (3d cir. 19B7); Pnlted States v. BlaerBM. 

971 r.3d 690 (llth Cir. 1993). One court, however, holds that 

II 
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tha raasonabla doubt standards appllas to crlalnal fortalturas In 

RXCO eaaaa, aaa Onltad Stataa v. Palullo. 14 r.3d Ml (3rd Cir. 

1994), and othar courts hava not addressad tha issua. 

Sivon tha Supraaa Court'a holding In Libratti that 

forfaitura la part of tha dafandant'a santanca. It should aev ba 

elaar that tha proper standard of proof Is "prapondaranca of tha 

avidaaea," the saaa standard that applies to all other sentencing 

Issues.  By enacting section loa, however. Congress will save the 

courts and the taxpayers a great deal of tine and expense that 

otharwiae will be wasted in unneeaasary litigation on thia issue. 

7. »atorn—eat of tha ferCaiture jodgaeat.  There are 

several previsions in the bill that enhance the govemaent'a 

ability to enforce the forfeiture judgment once it is iapesed. 

For exaaple. Section 109 siaplitles the procedure for conducting 

post-trial dlsoovaxy to locate forfeited assets by asking it 

unnaceasazy to bring tha oonvicted defendant froa tha prison 

where he is inearoerated to the place where the depoaition of a 

witness or rooerds custodian ia being conducted,  niia will put 

an end to the apectaele of having the oonvicted defendant 

transported fxea prison to the deposition rooa where he can 

glower at his foraar associates as they are aaked where the 

defendant ha* bidden the fruita of his orlaa.  See Onlted atateg 

V. aaocQceia. 913 T.   Supp. 129 (D.II.l. 199«). 

Section 110 gives the govemaent the saaa powers to enforce 

a crialnal forfeiture judgaent as it has to enforce a restitution 

order, and Kaotion 112 providea that a forfeiture judgaent 

la 
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ranalns In mttmct  •van if tba defendant dlaa pending appeal. 

Racognliing that a crlMlnal forfeiture judqaejit is af little use 

If It cannot be enforced, we strongly support all of these 

provisions. 

• . Third party rights, iba aost troublesoae issues in 

•PPlying the eriainal forfeiture statutes concern the rights of 

third parties.  As I aentioned, in civil forfeiture eases, the 

govemaant files what is essentially an action against the 

property itself: the govemaent is seeking full title to the 

property, and anyone who wants to assart an interest in the 

property and contest the forfeiture aay do so.  As a aechanlsa 

for affording everyone an equal chance to litigate his elaia to 

the property at the saae tiae, civil forfeiture is perfectly 

suited. 

In contrast, criminal forfeiture is a such aore limited 

tool.  Instead of being able to obtain clear title to any 

property used to cogoiit an offense, the govemaent is limited to 

divesting ths defendant of whatever interest he aay have in the 

property.  If the property belongs, in whole or in part, to a 

third party who was not a defendant in the case — for eacaaple, 

the defendant's spouse — the govemaent can only forfeit the 

defendant's interest, even if the third party knew about, and 

consented to, the use of the property to eosBit the offense. 

That liaitation flows froa the fact that the defendant is the 

only person, other than the govemaent, who can take part in 

criminal proceedings.  Because third parties cannot take part in 

13 
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crlaliwl proe««<Iin9S. du« procesa bars th« forfaitura of thair 

proparty in auch casas, ra^ardleae of Uiair ooaplioity In the 

offanae. 

For thia reaaon, thara haa to b« a way of datarainlng that 

tha property forfaitad In the caaa actually balonga to tha 

defendant and not to a third party.  In 19a4, Congreaa created a 

proeass called tha "anclllazy proceeding' in which third partiea 

are able to file claiae to property forfeited in a crininal case. 

In reoent years, there baa been a great deal of litigation 

over the scope and conduct of the ancillary proceeding, expoaing 

gaping loopholes in the current law.  Several sections of tha 

Draft Bill address these protaleas.  For exaaple, section 114 

establishes a process resolving pre-trial sotlens and conducting 

discovery tn the ancillary proceeding.  Section 119 allows tha 

defendant to partlolpate in the anolllaxy proceeding to defend 

his Interest vis a vis the third party if he is contesting tha 

forfeiture in a pending appeal '-- »aking it possible for the 

eourt ^o resolve a third-party clala before the defendant's 

appeal la final. And Section 11« aakas dear that no anelllary 

proceeding is necessary ~ because no third party rights can be 

iaplieatad — if the forfeiture is limited to a personal aoney 

judgsent against the defendant. 

Section 117 establishes a process whereby third parties can 

eentest tha forfeiture of substituts assets, and Section lit 

creates a process that allows the govemsent to recovar tha value 

of forfeitablo property that was Illegally transferred to a third 

14 
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party and titan diaalpacad.  Tba lattar provision la naadad to 

daal with altuatloui vharo tha dafandant tranafara druq prooaada 

or othar forfeltabla proparty to an unacrupulous confadarata who 

quleXly dlaalpat«s or ooncaala tha proparty ao that it cannot b« 

forfaltad.  Sa« Onitad atataa v. Moffltt. twarH~r i. «.~i.^ 

E^£^, •3 r.3d MO (4th Clr. 199«). 

Finally, saction 119 eontains a nav procadure that aargaa 

.civil and criminal forCaiture casaa toqathar in one procaadlnq to 

allow tha govornmant to forfait any proparty uaad by tha 

convictad dafandant to conlt tha criainal offansa aa part ot tha 

criminal caaa, avan it tha proparty balonga to a third party. Aa 

notad, third party proparty ganarally cannot ba forfaitad in a 

criminal caaa bacauaa tha third party haa no opportunity to 

partlcipata in tha caaa in ohiaf or to eentaat tha Corfaitability 

o£ tha proparty.  Tba only iaaua • third party can raiaa, or 

Baada to niaa, in tha aaeiUary precaadlng la ownarahlp.  It tha 

third party ia tha tnia ownar of tha proparty, tha proparty ia 

ratumad to him, avan if ha waa coavlioit in tba criminal 

offanaa. 

mara ara many caaaa in which tha guvainmant oould cooviet 

tha dafandant in a orlminal caaa and forfait his intaraat in tha 

proparty through criminal forfaituro, but would to hava to ratum 

all or part of tha proparty to a third party at tha ooncluaion of 

tha ancillary precaadlng.  In aueh easaa, tha govaxnmant 

ganarally muat fiila a aaparata civil forfaitura action to forfait 

tha third party'a Intaraat.  (n>ia aaaoaas, of oouraa, that tha 
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third party is net an iniioeant ownar. Xn innoeant ownar'a 

property cannot b« for£aited in any avant undar Boat fadaral 

forfaltura lawa.)  Ondar tha naw procadura, Inataad of having to 

fila a saparata civil forfaitura action, tha qovamaont would ba 

able, aa aoon aa it waa datarBined in tha ancillary procaadin? 

that the property actually belonged to a third party, to proceed 

to forfeit tha third party'a Interaat by affording tha thizd 

party an opportunity to oonteat the forfeitabillty of the 

property and to aaaert any Innocent owner or other affirmative 

defense that would be available in an ordinary civil forfeiture 

caaa. 

We fully support all of these Ivportant and necessary 

changes to the procedures for dealing with third-party rights in 

crlBinal forfeiture cases, 

—raws! ITS eC the vexfeituxe Statates 

Title XZ «f tha Draft Bill addresses a separate topic. 

Whereas Title I d«wls with crlainal forfeiture procedure. Title 

ZI deals with expanding forfeiture authority to cover additional 

eategoriea of c:riJilaal activity. We fully support the enactaent 

of the naiw authority, but we think the bill needs a civil 

forfeiture oeuntarpart te acoeapaBy tha orimlnal forfeiture 

provisions. 

Again, for hiatorieal roaaona, a chart of the forfeiture 

atattttes in the federal criminal eoda would look »ueh like a 

hepseotoh board,  mere la forfeiture authority for utma  crimae 

but not others, with no rbyme or reason to the pattern. Por 
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exaaple, va cui ferfalt tba proc««da of b«jiK fraud, but net tha 

procaada of conauaar fraud! wa can forfalt tha vaaaal usad to 

•BU9gla lllagal allana. but not tha aonay paid to tba mmagqlmrt 

wa can forfalt peecaoda In a drug caaa, but not aonay paid to a 

•hit Ban* In a mrd«r-for-hira eaaa, or to a tarreriat, or to a 

corrupt public official. 

sactlon 201 of tha Draft Bill goaa a len« way toward 

corractlag ttala altuatlon by providing acroaa-tha-board 

forfaituro authority for tha procaada of all eriaoa In tha 

crialnal coda and all ethar criaas daflnad aa "apaclflad unlawful 

activity In is U.S.C. ( 195«(o) (7).  with thla naw authority, 

tor axaapla, tha govamaant will be abla to forfalt the proeaoda 

of a oonauaar fraud offanaa under tha aail and wire fraud 

•tatutaa and then uaa the racovarad property to pay reatltution 

to the viotlaa. 

Noreever, Section a02 defines "proceeda* to aaan all of the 

property derived, directly or indirectly, frea an offense or 

achaaae, not juat the net profit. Thla point la iaportaat. Host 

forfeiture statutaa uee teras lUce •gresa proceeda" or •groaa 

racelpta" to deecrlbe tha property subject to ferfeitara. Bat 

aoae of the elder atatutea uaa tha tara "prooeeda* without any 

aodlfiar.  Thla haa led soae courts to csonstrue "preceeda" to 

aean "net profits" and to allow crialnala to deduct the cost of 

their orlalnal activity froa the aaount subject to forfeiture. 

S«B Onited Btataa v. MeCarrell • 1996 D.S. Dist. LEXIS S97S (V.D. 

111. Jun. 19, 1998) (heroin dealer given credit for cost of 

17 
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baroln aold) ; Dntfd Sf t«« v. 132. »4a ah»ra« of t^pmman  stoek. 

•47 r. Supp. 105 (N.D. 111. 1994) (dafanduit in fraudulant 

sacuritlaa daal paraitted ^o daduct: tbm  Miount invaatad in tha 

•chaaa froa tha aaount subjact to CorCaitura). 

Thla aakaa no aansa.  A parson eoBBittlng a fraud en a 

financial inatiCution has no right to racovar tha aonay ha 

invaatad in tha fraud sehaaa; nor doaa a drug daalar h«va any 

right to rocovar his ovorhaad oxpansas whan ordarad to torfalt 

tha procaada of drug trafficking. 

Tba othar previaiona in Titla II add iMportant naw authority 

to fortoit tha proparty usad to coaait a nuabar of othar sarieoa 

offansas, auch as firaaras usad to coaait a criaa of vlolanca 

(Saotion 303), tha inatruaaatalitias of tarroriaa (Saction >0«). 

and vahiolas usad for gun running (Saetion 307). 

Aa aantlonad, howavar, wa ara graatly conoaxnad that In aach 

oasa tha naw authority is liaitad to oriainal forfaltura. 

>var ainoa Congraaa startad anaoting crialnal forfaltura 

statutaa in tha 1910's, it has alaoat always anaetad parallal 

previsions for alvil and erlBinal forfaltura.  In 19tC, howavar, 

Congraas anaetad four naw criminal forfaltura prevlalons without 

oivil countaxparts.^ Saa 7 O.S.C. I 3034 (crialnal forfaltura 

for food ataap fraud) > 18 O.S.c. f 9»(a)(C) (crialnal forfaltux* 

fer alien aauggling): 1* U.S.C. | »a3(a)(6)' (crialnal 

^ Tha Rioo statute, of course, provides only fer crialnal 
forfeiture without any civil analog. 

' There are two statutes codified at 1* c.S.c. | M3(a)(6}. 
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eC all tmrfltarmm  ax* 

is 

»ri»wK»d  tout i-tion««« not t« eioac—t tk« forfaitar* of Kia 

>iu|mty, ao CJiBt tlta preyarcy LS torfaicad wfciniitiatl^aly la 

«ll«t la baaleally a tfafaolt preeaadiay.* Ihasa ia BO peiat. ID 

iocludinf a crlaiaal Cerfaitara oeone ia aa Imlii.t—ut aad 

praaaotla* tlta laaaa to a )ary it r±>m  daCaadaat la aot «oiii« to 

eofttaat tba forfaitura.  If a daCaadant facia* crlalAal 

cenvlctioa tor  drag traCfiekiag, for aco^la, thlnla It poiatlaaa 

ta eoBt—t tba forfaitara of tba eaah aalaad frea hla aa drag 

praeaada at tba tlaa of bla arrast, it la agoally poiatlaaa ta 

eluttar tjM iadletamt with a forfaltura caont abaa 

adalnlatratlva eorCaituxa will aaawar. 

But adalnlstratlva forfaitaraa ara civil (orfaltaxaa; ir tha 

govamaant baa only eriainal forfaitara autbority, tba pcaporty 

ean only ba (orfaitad aa part of tba crlaiaal caaa, avan if tba 

datandant would not bava contastad tba forfaltura. Wa tblak tbla 

la ouabaraoaa and waataCul of judicial raaoureaa. 

' Approxlaataly as parcant of all forfalturaa conductad by 
tha Juatloa Dapartaant Involva a parallal arraat or proaacutlon. 

19 
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Also, criainal ferfaitura raqulraa a fadaraX conviction for 

tha criBa flvinq rlaa to tha fortaitura.  If tlia dafan4«nt !• 

daad or Is a fuqitlve, thara can ba no prosacution and ttiarafore 

no eriainal foxfaitura.  So, if tba dafandant who defrauds 

consuaars of allllons of dollars in an insuranca scaa flaas 

evarsaaa. tor axai^la, wa would not ba abla to uaa orlalnal 

forfeitura to racovar tha »en«y and ratum it to tha vietiaa. 

Only throu9h civil forfaitura could wa racewar tba aenay. 

Llkawlsa, if tba dafandant was prosaeutad In a Stata casa, 

tba fadaral Corfaltora would hava to ba civil bacauaa thara waa 

no fadaral prosacutlon for tha eriainal offansa.  Most iaportant, 

avan if tha dafandant is cenvletad in a fadaral eriainal easa, 

but only on oounts raiatlng to a partioular offanaa, only tha 

proparty Involvod in that offansa could ba torfaltad.  Proparty 

darivad froa. or asad to oeaait, a ralatad but aaparafca criaa, 

oould only ba forfaltad civilly bacausa tha orlalnal forfaitura 

is lialtad to tha offansa of canvlctioa. 

Por axaaplo, aupposa an allan aao^glar la arraatad In tha 

act of trani^ortlng illa^al allana, and thousands of dollars aco 

•aisad froa his bank account.  If thosa prooaads ara teaoaabla to 

tha particular alians vbo wara with tha dafandant at tha tlaa ha 

was arrastad. thay can ba forfaitad in tha eriainal caaa; but If 

th«y ara tracaabla only to aarllar oftansas involving othar 

illagal allana, thay oould only bo forfaltad oiviliy, unlaas tha 

^^u^^aLll•all>• brings an antiraly unnacassary prosacutlon to convict 

tba saaa dafandant of tha aarllar effansaa as wall. And of 

ao 
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cours«. If tha *au9gl«r Is »er«ly daporc«d and net proaacutad, 

ttaara could ba no ferfaltura at all without a olvll forfaltora 

provision. 

Finally, aa I hava aantionad bafora, eriainal forfaitara la 

lisitad to tha proparty of tha dafandant. It  tha dafandant osaa 

Boaaona aleo'a proparty to eo«Bit tha criaa, erislaal forfaitura 

aeooapllahaa nothing.  Only eivll forfaitura will raaeh tha 

proparty. Taka, for axaapla, tha forfaitura provialon ralating 

to "any oonvayanea, ehaaieals, laboratory aguipaant, or othar 

aatarlal, artlela. (or] apparatus . . . usad to coaalt" a 

terrorlsB offanaa in Sactlon 206 of tha Draft Kill.  If fadaral 

a^anta arraat tha •aabara of a tarroriaa ring, thay aheuld b« 

abla to forfait tha proparty tha aaabara wara using to nniit the 

offanaa.  But evan if all of tha dafandanta ara oonvietad, tha 

proparty would haTra to bo ralaaaad if only criminal forfaitura la 

avallabla, if it turnad out that tha proparty balongad to •ii—iii>a 

alaa — a oorporatioa, for anapla, or a fugitive who raaalnad 

bayond tha raacfa of fadaral law anforeaaant ovaraaas. rugitlvas 

ara not unkitawn in tarroriaa oasaa; and it would graatly 

frustrata tha alas of law anforeaaant if tha inatruaentalitlas off 

tarroriaa had to bo lat go bocauao of tha absanca of a civil 

forfaitura countarpart to tha provision oontainad in Sactlon 3oa. 

This last point ralsaa ona othar aattar that wa think 

raprasanta a aarioua oaisaion froa tha bill — tha anaotaant of a 

provision codifying what ia known as tha fugitlva diaantitlaaant 

doctrina.  Undar that provialon, which appaars as Sactlon 416 of 

31 
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R.ll. 174S, Uia eo^pr«h«n«iva fortaitura bill Introduced by Kr. 

Sehuaar. »  rufltiva could net flla a clala In althar a civil 

CorCal'tura procaadlng or in tha ancillary procaedinq in a 

criminal forfaitura caaa.  Thua, in tha tarrorisa caaa, for 

exaaplo, if tha governaent did attaapt to uaa criainal forfaitura 

to conCiacata tha inatruaantalitias of tha criaa, a third-party 

claiaing ovnarship of tha preparty would be barred froa 

contesting the forfeiture if he was naaad as a defendant in tha 

case and remained a fugitive. 

Coaelusiea 

on behalf of tha Dapartaant of Justice, I again want to 

thank Cbairsan McCollua and Congrasaaan Sehuaar for the efforts 

you have aada conceralng this iaportant issue,  z would be happy 

to answer any questions the Subcoaaittee aay have. 

U 
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Mr. McCOLLUM. Thank you very much, Mr. Cassella. Ms. 
Blanton, you may proceed. 

STATEMENT OF JAN P. BLANTON DIRECTOR, EXECUTIVE OF- 
FICE FOR ASSET FORFEITURE, DEPARTMENT OF THE 
TREASURY 
Ms. BLANTON. Mr. Chairman and the members of the Sub- 

committee, good morning. I am the Director of the Department of 
the Treasury's Executive Office for Asset Forfeiture. Seated to my 
left is Bill Bradley, who is counsel to my office. It is my pleasure 
to appear before you today to offer some of Treasury's comments 
as you consider the Criminal Asset Forfeiture Act and its effort to 
improve criminal forfeiture. 

Perhaps because of its imposing power, forfeiture is, at times, the 
subject of adverse media coverage. We in the Federal law enforce- 
ment community have heard the critical commentaries, and in 
cases where Federal forfeiture has been involved, we have taken 
steps to ensure the fairness that merits the confidence of the pub- 
lic. Singular incidents, however, should not be permitted to obscure 
the many positive aspects of this formidable law enforcement mech- 
anism. 

Last Jime, we presented our views on Chairman Hyde's bill to 
reform civil asset forfeiture. In keeping with todays consideration 
of the draft Criminal Asset Forfeiture Act, I would like to reference 
a few key asset forfeiture cases and how they have benefitted the 
victims of crime, including American taxpayers, and even the dis- 
advantaged and vulnerable in our communities. 

Almost a decade ago. Ken Mizuno and his corporation inten- 
tionally and vigorously oversold memberships to a golf club under 
development in Japan. He took a good portion of the illegal pro- 
ceeds nrom this fraud and used them to purchase real property, ve- 
hicles, and aircraft in Nevada, California, and Hawaii. Japanese 
authorities worked with the United States Customs Service and 
the Internal Revenue Service during the ensuing money laundering 
investigation here in the United States. By 1993, the corporation 
had pled guilty to a criminal information and had agreed to forfeit 
substantial assets to the United States, including the famous In- 
dian Wells Golf and Country Club, which is a PGA tour stop. Pro- 
ceeds from the sale of these criminally forfeited assets netted ap- 
proximately $50 million, which, by agreement, was returned to the 
Japanese in 1995 to reimburse the victims of Mizuno's fi-audulent 
scheme. This money was returned by the Treasury Forfeiture 
Fund. 

In another, more recent, civil forfeiture case out of Florida the 
victims were US teixpayers, and again forfeiture authority helped 
to make them whole. In this instance, the Criminal Investigation 
Division of the ERS along with investigators from the Department 
of Health and Human Services imcovered a Medicare fraud 
scheme. A Kissimmee man operating Bulldog Medical and MLC- 
Geriatric Health Services deliberately mischaracterized and mar- 
keted as medical devices items he knew did not quaUfy for Medi- 
care reimbursement. Approximately $32 million was forfeited to 
the government, and the majority of these monies will be returned 
to the Medicare Trust Fund next fiscal year so that the true vie- 
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tims of this crime, the taxpayers of the United States, receive a de- 
gree of restitution. 

Finally, Federal forfeiture has served disadvantaged constitu- 
encies in America through its ability to transfer real properties 
xmder the Weed and Seed Program. A good example of this was a 
recent criminal forfeiture case involving Radio Pantera in Tucson, 
Arizona. Radio Pantera was not only the largest Spanish-speaking 
station in the region but also a business that was used to hide pro^ 
its from the illegal drug trade. The father and son owners of the 
station were trafficking marijuana from Mexico to Ohio, taking 
their cut and laundering it through investments in the station. A 
Customs and IRS investigation that began in 1992 led to the crimi- 
nal forfeiture of the property to the government. The Treasury For- 
feiture Fund then transferred to the Gateway organization last fall 
this property. 

Gateway is a non-profit drug and alcohol treatment provider that 
has a quarter-century record of working with indigent substance 
abusers. Now, thanks to criminal forfeiture authority, it has a new 
$200,000 property to offer outpatient services, counseling, and an- 
other chance at life to its clients. 

These are just three examples of the positive impact of respon- 
sible forfeiture. We are doing our best through the development of 
poUcies and guidance to ensure a forfeiture program that reflects 
America's sense of fair play. We have stressed comprehensive train- 
ing for all Treasury forfeiture personnel, from special agents and 
supervisors to seized-property managers. We have emphasized the 
importance of responsible seizures and the need for pre-seizure 
planning that makes these possible. We have highlighted quality in 
seized property management so that value, whether forfeited or re- 
turned, is never carelessly diminished; and knowing that justice de- 
layed is often justice denied, we have directed Treasury law en- 
forcement to keep on top of all forfeiture caseloads so that all who 
are affected will benefit from a timely adjudication. 

We appreciate the intent of the Criminal Asset Forfeiture Act to 
improve criminal forfeiture. By creating a uniform procedure for all 
criminal forfeitures, it reduces complexity and conmsion. By allow- 
ing for the criminal forfeiture of firearms used in violent crimes, it 
reaUzes a longstanding goal of Treasury enforcement. By permit- 
ting criminal forfeiture of the instrumentahties of certain crimes 
Treasury agents pursue each day, it helps us take down the organi- 
zations behind them. 

Since we have had a limited time to assess the impact of the pro- 
visions of this bill and to discuss it fully with our Treasury law en- 
forcement bureaus, we would welcome the opportunity to assist the 
Subcommittee and its staff with any additional work that needs to 
be done on this legislation. Specifically, we would like to confer on 
the language allowing for the criminal forfeiture of firearms associ- 
ated with violent crimes and on a definition of gun running in con- 
nection with the criminal forfeiture of vehicles. 

Along with its civil counterpart, criminal forfeiture has become 
a vital tool in our daily efforts to counteract crime. Improvements 
on both the civil and criminal sides should progress accordingly. 
We vfdue the aim of the Criminal Asset Forfeiture Act with respect 
to criminal forfeiture and we see it as a fitting complement to relat- 
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ed eflForts that we have supported before the Committee to refine 
and reform civil forfeiture. 

This concludes my opening statement, Mr. Chairman. I will be 
pleased to answer any questions you or the other members of the 
Subcommittee might have. 

[The prepared statement of Ms. Blanton follows:] 

PBBPARED STATEMENT OF JAN P. BLANTON, DIRECTOR, TREASURY EXECUTIVE OmcE 
FOR ASSET FORFEITURE 

Mr. Chairman, and to the members of the Subcommittee, good morning. My name 
is Jan Blanton and I am the Director ofthe Department ofUae Treasury's Executive 
Office for Asset Forfeiture. It is my pleasure to appear before you today to offer 

sidei some of our conunents as you consider H.R.  and its effort to improve criminal 
forfeiture. 

Perhaps because of its imposing power—a power not simply to incarcerate crimi- 
nals but to actually dismantle their organizations—forfeiture today is, at times, the 
subject of adverse media coverage. We have heard the critical commentaries, and 
in cases where federal forfeiture is involved, we have taken steps to ensure the fair- 
ness that merits the confidence of the public. Singular incidents, however, should 
not be permitted to obscure the many positive aspects of this formidable law en- 
forcement mechanism. 

Last June, we presented our views on Chairman Hyde's bill to reform dvil asset 
forfeiture. In keeping with today's consideration of H.R.   I would like to ref- 
erence a few key asset forfeiture cases and how they have benefited the victims of 
crime, including American taxpayers, and even the disadvantaged and vulnerable 
in our communities. 

Almost a decade ago. Ken Mizuno and his corporation intentionally and vigorously 
oversold memberships to a golf club imder development in Japan. He took a good 
portion of the illicit proceeds from this fraud and used it to purchase real property, 
vehicles and aircraft in Nevada, California and Hawaii. Japanese authorities 
worked with the U.S. Customs Service and the Internal Revenue Service during the 
ensuing money laundering investigation. By 1993, the corporation had pled ^lilty 
to a criminal information and had a^-eed to forfeit substantial assets to the United 
States, including the famous Indian Wells Golf and Country Club, a PGA tour stop. 
Proceeds from the sale of these criminally forfeited assets netted approximately $50 
million, which by agreement, was returned to the Japanese to reimburse the victims 
of Mizuno's fraudulent scheme. 

In another more recent civil forfeiture case out of Florida, the victims were U.S. 
taxpayers and again forfeiture authority helped to make them whole. In this in- 
stance, the Criminal Investigation Division of IRS along with investigators from the 
Department of Health and Human Services uncovered a Medicare fraud scheme. A 
Kissimmee man, operating Bulldog Medical and MLC-Geriatric Health Services, de- 
liberately mischaracterized and marketed as medical devices, items he knew did not 
qualify for Medicare reimbursement. Approximately $32 million was forfeited and 
a significant amount of these monies will be returned to the Medicare Trust Fund 
so that the true victims of this crime, the taxpayers of the United States, receive 
a degree of restitution. 

Finally, federal forfeiture has served disadvantaged constituencies in America 
through its ability to transfer real properties under the Weed and Seed Program. 
A good example of this was a recent criminal forfeiture case involving Radio Pantera 
in Tucson, Arizona. At 1450 on the AM dial. Radio Pantera was not only the largest 
Spanish speEtking station in the region but also a business that was used to hide 
profits fixim the illegal drug trade. The father and son owners of the station were 
trafficking marijuana firom Mexico to Ohio, taking their cut and laundering it 
through investments in the station. A Customs and IRS investigation that began in 
1992 Ted to the forfeiture of the property and its tramsfer to the Gateway organiza- 
tion last fall. Gateway is a non-profit drug and alcohol treatment provider that has 
a quarter century record of working with indigent substance abusers. Now, t.hanka 
to criminsd forfeiture authority, it has a new $200,000 property to offer outpatient 
services, counsehng and another chance at life to its clients. 

These are just three examples of the positive impact of responsible forfeiture. We 
are doing our best through the development of pohcies and guidance to ensure a for- 
feiture program that reflects America's sense of fair play. We have stressed com- 
prehensive training for all Treasury forfeiture personnel—from special agents and 
supervisors to seized property managers. We have emphasized the importance of re- 
sponsible seizures and the need for pre-seizure planmng that makes these possible. 
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We've highlighted quality in seized property management so that value, whether 
forfeited or returned, is never carelessly diminished. And knowing that jtistice de- 
layed is often denied, we have directed Treasury law enforcement to keep on top 
of all forfeiture caseloads so that all who are affected wUl benefit fi-om a timely ad- 
judication. 

We appreciate the intent of H.R.  to improve criminal forfeiture. By creating 
a uniform procedure for all criminal forfeitures, it reduces complexity and confusion. 
By allowing for the criminal forfeiture of firearms used in violent crimes, it realizes 
a longstanaing goal of Treasury enforcement. By permitting criminal forfeiture of 
the instrumentalities of certain crimes Treasury agents pursue each day, it helps 
us take down the organizations behind them. 

Since we have had a limited time to assess the impact of the provisions of this 
bill and to disc\iss it with our Treasury law enforcement bureaus, we would welcome 
the opportunity to assist the Subcommittee and its staff with any additional work 
that needs to oe done on this legislation. Specifically, we would like to confer on 
the language allowing for the criminal forfeiture of firearms associated with violent 
crimes and on a definition of gun running in connection with the criminal forfeiture 
of vehicles. 

Along with its civil counterpart, criminal forfeiture has become a vital tool in our 
daily efforts to counteract crime. Improvements on both the civil and criminal sides 
should progress accordingly. We value the aim of H.R.  with respect to criminal 
forfeiture and we see it as a fitting complement to related efforts that we have sup- 
ported before the Committee to refine and reform civil forfeiture. 

Mr. Chairman, this concludes my opening statement. I will be pleased to answer 
any questions you or the other members of the Subcommittee may nave at this time. 
Thank you. 

Mr. McCoLLUM. Thank you very much, Ms. Blanton. I am going 
to recognize myself for 5 minutes followed by the other Members 
present. 

As you have discussed, the current criminal forfeitxire laws are 
a hodgepodge,—they are there for certain criminal offenses and not 
for others. 

Mr. CASSELLA. That is right. 
Mr. McCoLLUM. It seems to me, civil asset forfeiture is there, for 

quite a few things that criminal forfeiture is not. Mr. Cassella and 
then Ms. Blanton, I would appreciate it if you would touch on the 
difficulties presented by this apparent incosistency. I know you told 
us in your testimony, Mr. Cassella, that you would like to see some 
vmiformity with regard to procedures, but what about the fact that 
we have criminal forfeiture for some criminal offenses, but not all? 
And, in some instancies, there is even civil forfeiture for those of- 
fenses, maybe the ultimate question is should there be criminal for- 
feiture for absolutely every crime? Or is that going too far? 

Mr. CASSELLA. There should be criminal forfeiture, Mr. Chair- 
man, for the proceeds of every crime. I do not think anyone has the 
right to retain the proceeds of a crime, and if he is convicted in a 
criminal case he should be made to forfeit whatever ill-gotten gains 
he realized from having committed that offense. 

The problem with the existing statutes is that they are a hodge- 
podge. They were enacted over time, each year or each session of 
Congress reacting to whatever the critical issue of the day might 
have been. The money laundering and drug criminal forfeiture stat- 
utes enacted in the late 1980's, the bank fraud statutes selected in 
the early 1990'8, and so forth. Last year, in 1996, criminal forfeit- 
lure statutes were enacted for food stamp fraud, health care fraud, 
economic espionage, and alien smuggling. 

But we do not have forfeiture for some of the most critical crimes 
that we prosecute day in and day out. Consumer fraud is one that 
comes to mind readily. If someone defrauds citizens, elderly people, 
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of their life savings through a telemarketing scheme or advanced- 
fee scheme of some kind, which are unfortunately all too prevalent, 
we cannot use the forfeiture laws to recover that property directly. 
If we can make a money laundering case against the defendant, 
there is forfeiture for money laundering, but in the ordinary course 
the proceeds of a mail fraud, or a wire fraud, or so many other of 
the white collar crimes that are in our code have no forfeiture pro- 
vision. 

It is simply an historical accident that there is forfeiture for 
some things and not for others, so we very much urge you to con- 
sider the across-the-board forfeitiure proceeds provision fliat you do 
have in the bill. 

Mr. McCoLLUM. What about you, Ms. Blanton? Do you concur 
with that? 

Ms. BLANTON. I totally concur. I do not think I could add any- 
thing to what Mr. CasseUa said except that we, too, beUeve that 
proceeds of criminal activity, we should have the availabiUty to civ- 
illy or criminally forfeit. I think Mr. CasseUa said it very well. 

Mr. McCOLLUM. What percentage of forfeiture cases go 
uncontested, and what does that mean for the government, Ms. 
Blanton? 

Ms. BLANTON. I do not have any specific figures right now to give 
you from Treasury as to the percent of forfeitures that go 
uncontested. I will tell you that it is the majority of the seizures 
that are made by Treasury law enforcement that go uncontested; 
that is, there is no one to step forward and contest our proceeding 
with forfeiture. 

Mr. McCoLLUM. How about you—yes? 
Ms. BLANTON. I do not have sui exact percentage. 
Mr. McCoLLUM. Mr. Cassella, do you have a feel on that? 
Mr. CASSELLA. For the FBI and DBA, Mr. Chairman, it is 85 per- 

cent are uncontested. 
Mr. McCoLLUM. What rights do you think, Mr. Cassella, a third 

party should have in criminal forfeiture proceedings? I am con- 
cerned about being fair to them, and I know there is a question of 
whether they should have to wait until after a case is completed. 
We have had a lot of questions raised. It does not seem to make 
much of a difference from an innocent owner's standpoint whether 
it is criminal or civil. How do we deal with it? 

Mr. CASSELLA. The rights of third parties in criminal forfeiture 
cases is an extremely interesting issue, Mr. Chairman, and Con- 
gress has struggled with that, and so have the courts. We have 
Been active in trying to make sure that third-peuty rights are pro- 
tected. 

Between 1970 and 1984, that is, the first 14 years when the 
RICO forfeiture statute was on the books, there was no protection 
for third-party owners. It is understood by everyone that only the 
criminal defendant's property can be forfeited in a criminal case. If 
someone uses a truck to smuggle illegal aliens into the country, we 
can forfeit it in a criminal case if it belongs to him. If it is his sis- 
ter's truck, we cannot forfeit whether she is innocent or not. 

It is not a question of innocent ownership in criminal cases; it 
is a question of ownership. Only the defendant's property can be 
forfeited. That is understood. 
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What we have not succeeded in doing, or what we did not suc- 
ceed in doing until 1984, is having any statutory mechanism for 
protecting the third party's right. In that yeeir, the emcillary pro- 
ceeding provision was enacted, £ind it allows the third party, the 
sister in my example, to come in and say, "Wait a minute. You can- 
not forfeit that truck. It does not belong to him. It belongs to me." 

But that statute needs to be refined £md improved in many ways. 
There are no statutory guidelines for motions practice and discov- 
ery, or for motions for summary judgment in the ancillary proceed- 
ing. We need to have those things. 

There are a lot of other things that are detailed in the bill that 
wiU improve the government's ability and the courts ability to pro- 
tect third-party rights. 

Ironically, there are many instances where the third party would 
be better off if the government proceeded civilly as opposed to 
criminally, because in the civil case we can litigate everyone's in- 
terest at the same time. In a criminal case, you necessarily focus 
on the conviction of the defendant. You do not have the third party 
sitting at a third table in the courtroom, and jumping up, and ad- 
dressing the jury periodically saying, "Wait a minute, I object to 
that because ultimately my property is going to be forfeited." 

No, the third party has to wait; he takes a seat. The government 
proceeds against the defendant and after the defendant is convicted 
the third-party rights kick in; and so there are times when, to ad- 
dress third-party rights, we would rather proceed civilly. 

But even in the criminal context, third-party rights are ex- 
tremely important and the owners of the property who are not the 
defendant have to have an opportvmity to assert mat interest. 

Mr. McCOLLUM. Thank you very much, Mr. Cassella. Because we 
are going to have a vote in a minute, I want to get to my col- 
leagues. 

Mr. Barr, do you have questions? 
Mr. BARR. Thank you, Mr. Chairman. Mr. Cassella, I think you 

mentioned that any—I think you used the word "workable"—crimi- 
nal forfeiture reform or amendments must be coupled with civil. 
Did I quote you on that? 

Mr. CASSELLA. Well, any expansion, substantive expansion, of 
forfeiture to a new category of property should have both a civil 
and a criminal counterpart, is what I meant to say. 

Mr. BARR. Does that mean that the Administration would not 
support H.R. 1965 without additional  

Mr. CASSELLA. Oh, no, we support H.R. 1965 without any condi- 
tions. We are not asking that this be made part of that bill. H.R. 
1965 was a compromise bill dealing with civil forfeiture, which we 
fiilly support whether or not these additional matters are ad- 
dressed. 

Mr. BARR. Okay. 
Mr. CASSELLA. We do believe that criminal forfeiture is a sepa- 

rate matter which does need to be addressed, and we are happy 
this Committee is focusing on it. 

Mr. BARR. Okay. When you use the word "compromise," what 
does that mean? Who did you compromise with? 

Mr. CASSELLA. In H.R. 1965, there were originally two bills. Mr. 
Schumer introduced a bill, 1745, which the Justice Department 
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drafted. Mr. Hyde introduced a bill, H.R. 1835, which he had draft- 
ed, and H.R. 1965 is the result of a blending of the provisions in 
those two bills. 

Mr. BARR. Okay. You also used the term "historical accident" to 
describe the fact that we have some areas of criminal activity that 
are covered by asset forfeiture and others that are not. I am not 
sure what an historical accident is. How long has this historical ac- 
cident, to use your term, been in existence? Qxiite a long time? 

Mr. CASSELLA. Well, in the case of criminal forfeiture, since 1984. 
What has happened since 1984 is that in each session of Congress, 
as a particular issue has come to the fore whether it be drugs and 
money laundering in the 1980's, or the bank fraud issues during 
the savings and loan crisis of 1989 and 1990, or carjacking in 1992, 
or food stamp fraud last year. Congress has addressed that issue, 
passed the legislation, and included a criminal forfeiture provision. 

If the issue has not come to the fore in the last 13 years since 
criminal forfeiture statutes began to be enacted, then there is no 
criminal forfeiture authority. So there is not for mail and wire 
fraud, there is not for telemarketing fraud, there is not for public 
corruption, and so forth. 

Mr. BARR. Where is the—I mean, has there been any restraint 
on the Department of Justice seeking the authorities that we are 
discussing today? 

Mr. CASSELLA. Oh, no, we have been asking  
Mr. BARR. TO rectify that so-called historical accident. 
Mr. CASSELLA. We have been asking for this increased authority. 
Mr. BARR. Okay, and why has it not been forthcoming? 
Mr. CASSELLA. Well, here we are. We have reached the point 

where Congress  
Mr. BARR. Turning over—oh, if the Department has been con- 

cerned about this for at least 13 years—I suspect it is somewhat 
longer than that but let us say for at least the last 13 years—what 
I am trying to get at is I am not sure that to say it is an historical 
accident. TTiere have been a myriad for the Department to come 
forward vmder various administrations to seek to rectify what you 
have described as a problem area here, a patchwork, to use the 
Gentleman from Pennsylvania's word, and I think would you not 
concede that it might be more than just an accident that all of that 
power has not been granted to the government, and maybe there 
are some serious concerns that the people of this country have and 
that their representatives have in this area? 

Mr. CASSELLA. I am not aware. Congressman, of any instance 
where concerns were expressed with the idea of forfeiting the pro- 
ceeds of a crime in a case where the defendant was convicted, and 
that is what we are here to talk about today, the  

Mr. BARR. Okay, you are not aware, for example, of the position 
of the National Association of Criminal Defense Attorneys? 

Mr. CASSELLA. Opposing the forfeiture of proceeds? I am not. 
Maybe I am not aware  

Mr. BARR. Well, no, they are not opposing necessarily the general 
concept. If you pose the question in those terms, of course, it is 
very difficult for anybody to mount an effective argument against 
it. What we are talking about here, though, are a lot of nuances, 
a lot of specific procedures, and so forth, and the National Associa- 
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tion of Criminal Defense Attorneys, just as one example, I think 
has come forward, not just on this one occasion but on other occa- 
sions as well, and I would suspect that the Department is aware 
of those, you know, positions. 

I just think that it is more than historical accident, and there are 
some very serious concerns that a number of folks have, and I do 
not think those concerns are new, and if they are brand new to the 
Department, then I wonder what is going on, because I do not 
think they are new. They are very well thought-out and there are 
some legitimate issues of discussion here. 

So I would not slough this ofT as an historical accident. It is 
something that does need to be addressed. 

I have other questions, Mr. Chairman. Maybe we will have addi- 
tional time. 

Mr. McCoLLUM. Yes, we will probably have a second rovuid, but 
I would Uke to give Mr. Gekas time before we go to vote. 

Mr. Gekas  
Mr. GEKAS. Yes. 
Mr. McCoLLUM [continuing]. You are recognized for 5 minutes. 
Mr. GEKAS. Yes, I only have one question. Out of curiosity I want 

to ask Ms. Blanton, the reference that she made to that one forfeit- 
ure case in Florida in the Medicare fraud indicates $32 million was 
forfeited. Was that conversion of real estate and other assets into 
that cash or was this a cash cache? 

Ms. BLANTON. I am pretty sure it was a Uttle bit of both. Pre- 
dominantly it was currency bank accounts that were forfeited. 
There were some properties, I believe, that were forfeited and have 
been since converted into cash. 

Mr. GEKAS. DO you mean to tell me that this individual had that 
large amoimt of cash  

Ms. BLANTON. Yes. 
Mr. GEKAS [continuing]. In deposits? 
Ms. BLANTON. Yes. He, I beUeve  
Mr. GEKAS. I am not surprised you caught him. 
Ms. BLANTON. YOU are or you are not? 
Mr. GEKAS. Am not. 
Ms. BLANTON. Oh. 
Mr. GEKAS. I mean, he was a little dumb. 
Ms. BLANTON. Well. 
Mr. GEKAS. But that is why I wanted to know. That would be 

unusual, would it not, to be able to seize cash  
Ms. BLANTON. It is  
Mr. GEKAS [continuing]. As a forfeiture? 
Ms. BLANTON. It is not at all unusual. We seized—the over- 

whelming majority of the seizures of Treasury law enforcement are 
currency seizures. 

Mr. GEKAS. In bank accounts, et cetera. 
Ms. BLANTON. Bank accounts, et cetera. In the particular case, 

the Bulldog Medical case in Florida, I believe the total fraud he 
committed against Medicare was in the neighborhood of $44 mil- 
lion, and we were only able to identiiy the approximately $32 mil- 
lion that was seized and forfeited. 

Mr. GEKAS. In the conduct of his business, did he need large 
amounts of cash on hand like  
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Ms. BLANTON. I do not believe he did. I believe what he was 
doing was defrauding the Medicare, and then he was taking all the 
money and using it for a very lavish personal lifestyle and to build 
up an array of assets. 

Mr. GEKAS. Well, if he was, he was leaving large amounts be- 
hind. 

Ms. BLANTON. Well  
Mr. GEKAS. Millions of dollars is what you are sajring you were 

able to seize in cash. 
Ms. BLANTON. Yes, sir. Criminals are not always  
Mr. GEKAS. They are sort of dumb. 
Ms. BLANTON [continuing]. Smart about how they hide their pro- 

ceeds. 
Mr. GEKAS. All right, I have no further questions. 
Mr. McCoLLUM. Thank you very much, Mr. Gekas. Before we go, 

Mr. Chabot, do you have any questions? 
Mr. CHABOT. NO, I do not, Mr. Chairman. 
Mr. McCoLLUM. All right, we will be in recess until after this 

vote and then we will come back and have a second round. 
[Recess.] 
Mr. McCoLLUM. The Subcommittee on Crime will come to order. 

When we recessed we had completed one round of questions. I am 
going to take the liberty of beginning the second round. A vote is 
still going on, so Members may wander back in. I will try to keep 
the questioning open for a little while simply to protect their inter- 
ests. I am interested in asking a few questions that I have not yet 
asked Mr. Cassella and Ms. Blanton. 

The first one is about restitution. In his submitted statement, 
Mr. Edwards—a witness on the second panel—expresses a concern 
that I would share if it is indeed accurate. His concern is that 
under the proposed legislation the seized property of the defendant 
would go to the government's coffers instead of towards restitution 
for the victims. "Riat often occurs now, he says. 

Do you foresee that occurring under this proposed legislation? 
Mr. CASSELLA. NO, not at all, Mr. Chairman. We think that for- 

feiture is an excellent tool to achieve the purpose of getting the 
money back to the victim in restitution, in any case that involves 
victims. Now, not all forfeitures involve victims. Drug cases do not 
involve victims—but in any case that involves victims, providing 
restitution to the victim is the first priority. We do not keep a nick- 
el in the forfeiture fond if there are victims out there. 

You mentioned in your opening statement, Mr. Chairman, that 
I have worked on the BCCI case. In that case we have recovered 
over $900 milhon in criminal forfeiture. All of it, except for the 
costs of the government's investigation which was less than 1 per- 
cent, has gone to the victims, to a liquidator to distribute pro rata 
to the victims, and that is the rule we apply. 

We think that forfeiture is an excellent tool to recover the prop- 
erty to get it back to the victims. In a restitution case, if there were 
no forfeiture, in a restitution case you would come to the end of the 
trial, and the victim would appear at the sentencing, make his plea 
for restitution, and the court would basically say, "Mr. Defendant, 
if you have been kind enough to have kept yoxir proceeds in escrow 
for the benefit of the victims in case you were convicted, you must 
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now pay restitution to the victims." There is no way to restrain the 
property to make sure it is still available, there is no way to get 
the marshals involved to liquidate the property, all the tools we 
have under the forfeiture laws. 

In a forfeiture case, we can restrain or seize the property pre- 
trial to preserve it, and then after the defendant is convicted and 
the rights of third parties are resolved, the forfeiture order is 
signed, and we can distribute the property to the victims if, indeed, 
there are any. 

Also, in the legislation there is an option the government has to 
simply withdraw the order of forfeiture at the point of conviction, 
so that the court can then let the restitution process go forward, 
if that seems to be in the best interest of the victims at that point. 
At least we will have preserved the property under the forfeiture 
laws up to that time. 

Mr. McCoLLUM. What about the cost of the forfeiture that is de- 
ducted in here? Some are going to argue that restituion only comes 
after those costs are deducted. As a result, the restitution that oth- 
erwise would be there would diminish si^aificantly under this leg- 
islation. 

Can you give us any idea what the cost may be and to what ex- 
tent it is likely to diminish the restitution? 

Mr. CASSELLA. Sure. In a tsrpical case, if we are deaUng with 
cash there are not a lot of coste. If we are dealing, on the other 
hand, with the personal property that has to be stored and then 
liquidated at auction, we may have storage costs, the auctioneer's 
costs. If it is real property, we are going to have a broker's fee, the 
cost of fixing up the property to ready it for sale, all of that. 

Basically, the government has exercised its power to preserve 
this property for the victims, and then it is just recovering for the 
taxpayers the cost of doing that before distributing the property to 
the victims. 

In BCCI, I think the government's costs were 6 million out of the 
$900-and-some million. 

Mr. McCoLLXlM. You do not charge, then, or count as costs the 
time that an attorney would charge tf you were in  

Mr. CASSELLA. We are not  
Mr. McCoLLUM [continuing]. Civil practice. 
Mr. CASSELLA. Yeah, I wish I could. Many have suggested that 

if I had worked on commission in the BCCI case, I womd be indeed 
a wealthy msm today. No, we do not get a chance to—we do not 
charge an hourly rate or deduct the costs of our time. We work for 
the government. We are going to be there anyway. It is the out- 
of-pocket expenses that we have to spend for special masters, for 
auctioneers, for storage costs for boats and airplanes. 

Mr. McCOLLUM. Okay. Ms. Blanton, why is pre-trial restraint of 
property so important and useful for prosecutors? 

Ms. BLANTON. Well, I believe, as Mr. Cassella said earlier, we 
need the ability to preserve those properties. If we do not have that 
ability, the bad guys are just going to hquidate them, remove them 
fi*om the court's jurisdiction, and we will not ever be able to get 
those properties. 

Just following along on the issue of costs, I might add the 
Mizuno case, which I mentioned, we did at the Tresisury Forfeiture 
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Fund, we did deduct our expenses. As I mentioned, Indian Wells 
Golf Course, several other significant multimillion dollar properties 
were seized by the government in that p£irticular case, and we did 
deduct our expenses, which were basically the costs of maintaining 
that property. With these kinds of properties there are high main- 
tenance costs, and I believe our expenses over about 2V'2-year pe- 
riod were around $13 million, but a lot of that went right back into 
those properties to preserve their value. 

Mr. McCOLLUM. That is fair enough. I appreciate the fact that 
you took the chance to elaborate. I would like to finish just one 
treiin of thought on pre-trial restraint, then I will let Mr. Barr ask 
any questions he wants. 

You have given us a reason for the pre-trial restraint of property 
being important, but—I am curious—should not the government 
have to make a showing, pre-trial, that the substitute assets it 
seeks are even subject to forfeiture in the first place, or at least 
that there is a risk that they will be concealed or transferred with- 
out the pre-trial restriction? 

Mr. CASSELLA. We have to make—^we have to show in order to 
get any pre-trial restraining order that, first of all, the property is 
subject to forfeiture. If it has been named in an indictment, a 
grand jury has established probable cause in returning the indict- 
ment, and the indictment serves as the instrument that establishes 
probable cause to believe that certain property is subject to forfeit- 
ure. 

If we were simply talking about the directly forfeitable property, 
the proceeds, or the boat, or whatever it might be, we could then 
get the restraining order from the court, and if the court issued a 
restraining order, it would be subject to a post-restraint pre-trial 
hearing at which the defendant could come in and say, "Wait a 
minute, there are the reasons why that property should not have 
been restrained. I need it to pay my attorneys' fees. That property 
could have been restrained in less burdensome way. Do you need 
to shut down my business? There are other ways to preserve the 
property." That hearing is provided for in this legislation as well. 

The same things would apply to the restraint of substitute as- 
sets. 

Mr. McCoLLUM. What is the justification for giving the govern- 
ment the right to cross-examination of the defendant, and all of the 
witnesses, at a pre-trial restraining order hearing? What is the ra- 
tionale for that? 

Mr. CASSELLA. Well, if a defendant comes forward after his prop- 
erty has been restrained and says, "I need that property to lure a 
lawyer," several things kick in. 

First the Supreme Court has held in Caplan and Drysdale that 
a defendant does not have the right to use criminally-derived prop- 
erty to hire a lawyer, and so if, in fact, the property is criminal pro- 
ceeds that is not a reason to vacate the restraining order. 

Also, the defendant only has a right to raise the issue if, in fact, 
he needs money to hire a lawyer. If he is a wealthy defendant, then 
there is no reason why the government's effort to restrain the prop- 
erty should be thwarted. 

So there are two issues. If he files a motion to modify or vacate 
the restr£uning order on Sixth Amendment grounds—^i.e., that he 



185 

needs the money to hire counsel, the first question is does he in- 
deed need money to hire counsel. If he would put on evidence, we 
have a hearing; but a hearing is not a hearing unless both sides 
get to ask questions, and so the government would get a chance to 
ask questions in cross examination. 

Second, if it was foiuid that he did need the money, then we 
would move on to whether or not the property was subject to for- 
feiture. The indictment estabhshes that the crime occurred, or 
there is probable cause to believe the crime occurred, and then the 
remaining issue would be whether or not the property has the req- 
uisite nexus to that crime. 

Mr. McCoLLUM. And you need to ask questions of him and other 
witnesses to estabUsh that fact, because I was curious as to why 
you would ask any questions other than is he indigent or not. 

Mr. CASSELLA. Because, in our view, the court cannot make the 
necessary determination without a hearing, and a hearing is not a 
hearing unless both sides are asking questions. 

Mr. McCoLLUM. Okay. Mr. Barr, you are recognized for 5 min- 
utes. 

Mr. BARR. Thank you, Mr. Chairman. Just in leafing through 
this there are just so many questions that are raised in my mind, 
and it is not, just to make clear for the record, it is not that I am 
at all opposed to going after just as hard as possible the actual pro- 
ceeds gained through illegal activity of any person convicted of that 
crime. That is not—I do not even think it is an issue here among 
any of the cturent witnesses, or anybody up here, or any of the ad- 
ditional witnesses, but I do have a lot of concerns about the specific 
definitions and scope of these which go, I think, far beyond simply 
going after the proceeds. 

For example, we have at on page 7 of the proposed biU amend- 
ments to Rule 32.2. It says, after guilt, "the court must determine 
what property is subject to forfeiture because it is related to the 
offense." That is kind of odd wording, but. 

Then it goes on to say, "The determination may be based on evi- 
dence already in the record, including any written plea agreement, 
or on evidence adduced at a post trial hearing." 

Mr. Csissella, are there any limitations whatsoever with regard 
to what evidence the government can use? There does not seem to 
be here. It just has a couple of illustrative areas that the govern- 
ment—fi-om which the government may derive evidence. Are there 
any limits at all? 

Mr. CASSELLA. Well, maybe it would be helpful if I gave an ex- 
ample of how this would work. Let us assume the government  

Mr. BARR. I just—I mean, are there—does this provision provide 
unlimited reach for the government to consider tiny evidence what- 
soever in that post conviction of criminal forfeiture proceedings? 

Mr. CASSELLA. Yes, but it is not the language of this rule that 
does it. It is the rule that at a sentencing hearing the government 
is entitled to put on certain categories of evidence. The post-trial 
hearing that this rule speaks of is a sentencing hearing. 

Mr. BARR. YOU are also allowed to go outside of that. 
Mr. CASSELLA. At a sentencing hearing, the government can put 

on hearsay and other kinds of evidence that would not be admissi- 
ble in the case in chief, and whatever rules apply to a sentencing 
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hearing would apply to this post-trial determination. It is a sen- 
tencing proceeding, as the Supreme Court has held. 

Mr. BARR. You would at least concede that its reach would be ex- 
tremely broad. 

Mr. CASSELLA. AS broad as smy other sentencing issue. When the 
sentencing guidelines are being applied, and the court has to deter- 
mine what relevant conduct the defendant may have committed 
that is outside the scope of the indictment, it is as broad as those 
determinations. 

Mr. BARR. What, if you could enlighten me, is the theory behind 
having these proceedings conducted by the court and not by a jury? 
Is it the government's position that there is no basis on which a 
person ought to have the right to a jury determination on these? 
Is that the government's position, or is it simply that this makes 
it easier? 

Mr. CASSELLA. I am not siire that it makes it easier. I think it 
just makes more sense and it is consistent with the law. The Su- 
preme Court has held that a criminad forfeiture order is part of the 
defendant's sentencing, and a determination of what to include in 
the criminal forfeiture order is part of the sentencing process. 

Outside of capital cases, juries are not involved in sentencing the 
defendant. That is something the court does. The court determines 
what guideline level should apply, and in our view the court should 
determine what the forfeiture, what the scope and extent of the for- 
feiture, ought to be. 

The only reason the jury is involved is because there is a rule. 
Criminal Procedure Riile 31(e), which says the jury is involved. 
That was promulgated back in 1970 and has not been amended 
since, and since that time  

Mr. BARR. It would be your position that there is no theory or 
basis on which the right to a jury trial before somebody's property 
is taken extends early in our history before that point? 

Mr. CASSELLA. The Supreme Court held in Libretti v. United 
States in 1995 that the forfeiture is part of the sentencing, and 
that all the rules that apply to—the jury-right rule, which applies 
to the elements of the offense—do not apply to the criminal forfeit- 
ure, that is right. 

Mr. BARR. SO the government's position is there is no pre-exist- 
ing body of law or political theory that holds, for example, in the 
writings of our foxmding fathers that that right to one's property 
not being taken away without a jury trial, that  

Mr. CASSELLA. NO, the defendant  
Mr. BARR [continuing]. Does not exist. 
Mr. CASSELLA [continuing]. Congressman, has had a jury trial. 

He has been convicted beyond a reasonable doubt of committing a 
crime at a jury trial, and the loss of the property only occurs follow- 
ing that proceeding, and it is only following that proceeding that 
we get to the sentencing. You cannot have a sentencing of someone 
who has not been convicted, and you cannot forfeit the property of 
anyone who was not a defendant in the criminal case. We are talk- 
ing about criminal forfeiture here, so the due process rights and 
the jury rights, I think, are fully protected. 

Mr. BARR. Let me ask just if I could, Mr. Chairman, one specific 
question on this. There, I am sure, will be a lot of others as I read 
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through this but there is a provision, Mr. Cassella, on page 14 of 
the draft bill, which is a portion of, it looks like, Section 106. 

At the top of 14 there is a paragraph (E). 
Mr. CASSELLA. Yes. 
Mr. BARR. "If the property restrained is subject to forfeiture as" 

et cetera. 
Whose expenses are we talking about there, the defendant's or 

the third party? Who does this paragraph apply to? 
Mr. CASSELLA. This applies to the defendant. This codifies cur- 

rent Justice Department policy, which is that in those circuits 
where we are allowed to obtain an order restraining substitute as- 
sets pre-trial, we will accede to any request by the defendant to ex- 
empt money he needs for attorneys' fees, cost of living expenses, 
and the cost of maintaining his assets. 

For example, I recently worked on a case in Baltimore where we 
restrained the assets of a defendant on trial for odometer fraud, 
odometer tampering, and we restrained substitute assets pre-trial, 
and the court held a hearing to determine how much of the prop- 
erty that was restrained as substitute assets had to be exempted 
so that he would be able to pay his counsel and maintain his auto- 
mobiles. 

Mr. BARR. Okay, but those provisions apply to the defendant, not 
to a third party, the provisions that we are talking about. 

Mr. CASSELLA. That is right because you are only restraining 
substitute assets that belong to the defendant. In a criminal case, 
only the defendant's property can be forfeited, and so only sub- 
stitute assets that belong to the defendant can be restrained. 

Mr. BARR. Well, but portions of it, the government is seeking 
power to go after portions of it; for example, a minority interest in 
a business, the gross receipt. There may be commingled in that 
monies that had nothing to do—^that came in and had no connec- 
tion whatsoever to any illegal activity, yet they would be subject to 
these provisions, too, correct? 

Mr. CASSELLA. It is certainly the case that you could restrain 
property in a criminal trial that belonged to the defendant, and yet 
there were some third-party interests in that property. The defend- 
ant may live in a community property state and his wife may have 
a community interest in the property, and that interest would be 
restrained as well. You are absolutely correct, and that is what the 
ancillary proceeding is all about, post trial. 

Mr. BARR. Would it also include, for example, if you had an 
owner of a firearms store. 

Mr. CASSELLA. Right. 
Mr. BARR. A legitimate business selling firearms, complying with 

everything. You have investors that own a portion of that business, 
and the person does not comply with, the defendant does not com- 
ply with, certain of the ATF forms or whatnot, and is prosecuted. 
What would happen to—and it only, say, has to do with one or two 
sales out of many thousands. 

Mr. CASSELLA. Right. 
Mr. BARR. And would therefore represent at most a very, very 

small portion of the receipts coming into that business, and there- 
fore a very small portion of the assets of all of the owners of that 
business, yet it would all be reachable under those  



Mr. CASSELLA. We could restrain the proceeds pre-trial; we could 
restrain substitute assets in equal value to the proceeds pre-trial 
under this legislation. Whether that extended to the entire busi- 
ness or not, I do not know. It depends on how much money we are 
talking about but the bill provides—and you are correct, to the ex- 
tent of the restraint of the proceeds or the substitute assets, it 
would apply equally to the defendant's joint interest with third par- 
ties, but imder the provisions of the bill the third parties, like the 
defendant, would have an opportunity to seek modification of the 
restraining order on the groimd that it causes substantial hardship 
to the moving party and less intrusive means exist to preserve the 
party for forfeiture. 

So there is a due process procedure here where whoever's ox is 
being gored can come in and say, "Wait a minute, you have re- 
strained this entire business. You have shut my business down. 
You only needed to restrain $50,000 in alleged proceeds. Is there 
not another way we could have done this without putting us out 
of business, without having the marshall or the Treasury contrac- 
tor running through"  

Mr. BARR. Are there provisions to allow that third party to seek 
to free up suificient assets for them to defend or for them to assert 
their position? 

Mr. CASSELLA. I would have to answer yes because the provision 
says it is causing a substantial hardship to the moving party, 
meaning the defendant or the third party, to have this party re- 
strained, and so they come in and assert whatever that substantial 
hardship is in that hearing. 

Mr. BARR. And even if the court then determines against them, 
they could still receive enough of those assets back to pay for the 
costs of defending, or not defending but asserting their right. 

Mr. CASSELLA. Well, if the court rules against them and holds 
that there is not a reason to modify the restraining order, the prop- 
erty would be restrained throughout the trial, and then in the an- 
cillary proceeding the third party would have the right to come for- 
ward and say, "Wait a minute, to the extent of my interests, the 
government cannot forfeit that property." 

Mr. McCoLLUM. Mr. Barr, if I can piggyback on that, I am curi- 
ous, Mr. Cassella and Ms. Blanton, why in Section 202 you think 
the definition of proceeds needs to be as broad as it is. It seems 
to be very, very broad. 

Mr. CASSELLA. It is, Mr. Chairman, and we think that is nec- 
essary. We think that the law has to be made clear that when we 
say "proceeds" we mean gross proceeds and not net profits. 

The last six or seven criminal forfeiture statutes that have been 
enacted—I am thinking in particular in terms of the statutes in 18 
U.S.C. 982(a), having to do with carjacking, and food stamp fi^ud, 
and alien smuggling—speak in terms of gross proceeds or gross re- 
ceipts, they use those terms. 

That makes it absolutely clear we are talking about the gross 
amount of money the defendant realized without any deduction for 
his cost of doing business, but the older statutes used the word 
"proceeds" without any modification, and that has led some courts 
to assume that Congress must have meant something more limited 
when it used the term "proceeds" in lieu of "gross proceeds," and 
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there are cases out there where, for example, a heroin dealer was 
given credit for the cost of manufacturing the heroin, where some- 
one who engaged in bank fraud and invested so many thousand 
dollars in a fraud scheme was allowed to deduct the cost of invest- 
ing in the scheme and to forfeit only the net that he reaUzed above 
that. 

We think that is wrong. We think that the gross amount that 
someone realizes should be forfeited. Let me give you a quick ex- 
ample: someone defrauds elderly persons of $100,000 in a tele- 
marketing scam, but he is not a very good fraud artist. He man- 
ages to lose the money in investing it, so that at the end of the day 
he does not make any profit. Well, the victims still lost $100,000. 

Whether the defendant makes a profit or not does not matter. He 
took the $100,000 he took from these elderly people, and he in- 
vested it in the stock market, and while everybody else was making 
30 percent a year on the stock market, lost it. He should not get 
credit for having invested the money and lost it. He took $100,000 
from people and that is how much he should forfeit, and that is 
how much should be paid in restitution to the victim. 

So that is why we have asked that a definition be made consist- 
ent 

Mr. McCOLLUM. Are there not cases like Mr. Barr is talking 
about where an innocent third party who has a legitimate business 
interest could be damaged by the broad definition of gross proceeds 
or do you think that is not a problem? 

Mr. CASSELLA. I do not think so because we cannot forfeit the 
third party's interest. To the extent that property belongs both to 
the defendant and to the third party, the defendant forfeits his in- 
terest, the third party does not. 

Now, query, whether a third party could ever have a legitimate 
interest in what we define as criminal proceeds. We have had cases 
where the defendant sells methamphetamine in CaUfomia, makes 
$1 million, and then his wife comes in and says, "I live in a com- 
munity property state. I have an interest in one-half of the money 
my husband made selhng meth£unphetamine." 

Happily the courts have rejected that claim on the ground that 
no one acquires a property interest under California law in crimi- 
nal proceeds. 

Mr. McCoLLUM. Do you think that the definitions of proceeds 
that are in this bill would cover both instrumentahties used to 
commit a fraud as well as the ill-gotten gains? 

Mr. CASSELLA. NO, only the ill-gotten gains are covered by this 
legislation. You would need a separate provision authorizing the 
forfeiture of "property used to facilitate, property involved in" or 
language to that effect, or as in the RICO statute "property ac- 
quired, or maintained, or affording a source of influence." Those are 
the phrases which are understood to mean facilitating property. 

Mr. McCoLLUM. Do you think that we should do that with re- 
spect to fraud cases? 

Mr. CASSELLA. I would like to see someday an opportunity to 
have broader forfeiture in fraud cases than just the proceeds. I ap- 
preciate the issues that are raised in that context. There is cer- 
tainly an Eighth Amendment issue, an excessive fines issue, when 

86-954   99-7 
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you talk about facilitating property that would have to be ad- 
dressed. 

I certainly would Uke to see it. I am happy to go one step at a 
time and make svu-e we can at least forfeit the proceeds and then 
move on, if we get that far, to what property we may forfeit in the 
category of facilitating property. 

Mr. McCOLLUM. Ms. Blanton, I am going to conclude the panel, 
but you ought to have a chance at least to answer. Mr. Barr raised 
the question of ATF, really, in firearms transactions. Do you have 
any comments that you want to make about the proceeds question 
or about the issues that were raised here by the last few questions 
we peppered Mr. Cassella with? 

Ms. BLANTON. I think Mr. Cassella answered remarkably well, 
and I would just ask my counsel on the firearms issue if he has 
anything—to add. 

Mr. McCoLLUM. Could you introduce your counsel? 
Ms. BLANTON. Yes. 
Mr. McCoLLUM. He has been sitting there so quietly today and 

we did not introduce him. 
Ms. BLANTON. He is kind of a quiet guy. This is Bill Bradley. He 

is part of the General Coimsel Office at the Department of the 
Treasury, and he is assigned to my office as counsel for forfeiture 
issues. 

Mr. MCCOLLUM. We are happy to have Mr. Bradley here. If you 
would like to comment on the firearms question Mr. Barr raised, 
please do. 

Mr. BRADLEY. Thank you. Just briefly, the firearms question is 
kind of an anathema. Because Congress has—with respect to fire- 
arms, provided limited forfeiture authority. The only firearms we 
would probably able to forfeit in that instance would be the ones 
that were actually involved, that were illegally sold, that violated 
Title II or Title I. The proceeds would be different than the fire- 
arms, but we would not be able, probably except administratively 
for ATF. If the Federal firearms licensee had somehow violated the 
law—we would be able to restrain perhaps or take some adminis- 
trative action vis-a-vis their license to continue to transact in fire- 
arms, but we would not be able to forfeit the entire store or re- 
strain the business as long as it was operating legitimately. We 
would only be able to forfeit the firearms that were actually in- 
volved in the crime. 

Mr. McCOLLUM. Just for clarification, administrative forfeiture is 
civil? 

Mr. BRADLEY. Administrative forfeiture is civil but, excuse me, 
Mr. Chairman, I did not mesm to indicate that we would adminis- 
tratively forfeit that business. We would take some administrative 
action, perhaps, if the Federal firearms licensee had done some- 
thing to violate their license requirements. We would take some ad- 
ministrative action to revoke their Ucense or impose some penalty. 

Mr. MCCOLLUM. Right. 
Mr. BRADLEY. But not administratively forfeit the business based 

on the violation of one owner. 
Mr. MCCOLLUM. I think you have clarified it. Mr. Barr, do you 

want to follow up? 
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Mr. BARR. If I could, Mr. Chairman. I am still a little concerned, 
Mr. Bradley, with looking at, just for example, the definition on 
pages 27 and 28, the definition of "proceeds." 

Are you sajdng that in the hypothetical where you have a legiti- 
mate firearms business, a person sells firearms and ammunition, 
generally speaking above board. There are investors that have in- 
vested in that business. You have one of those persons who engages 
in a, let us say, a pattern of, not all the time but over a period of 
time, every 10th sale or whatnot they fudge on the ATF records or 
whatnot, and they do this over an extended period of time, for ex- 
ample. 

Are you saying that notwithstanding the language here defining 
the proceeds very, very broadly, which would seem to encompass 
all the proceeds of that business, that the government would not 
proceed against any of the assets other than those that are directly 
traceable to the offending transactions themselves? 

Mr. BRADLEY. Yes, as I read the statute it would apply to the 
proceeds derived from the sale, those 10, every 10th sale that was, 
in fact, an illegal sale. That would not necessarily be all the assets 
of that business. If we could quantify that, that is what we would 
seek or that amount is what the US Attorney would seek to re- 
strain and make available for forfeiture. 

It clearly would not reach the entire business if every 10th sale 
of one individual involved in the business were, in fact, forfeitable. 
So I do not think that we would seek to restrain the entire busi- 
ness even with this definition, as broad as it is, under those cir- 
cumstances. 

Mr. BARR. And would the government entertain an amendment 
to clarify this in that event? 

Mr. BRADLEY. With respect to corporate interest and business in- 
terest? 

Mr. BARR. Well, whatever interest. That was just one hypo- 
thetical. 

Mr. BRADLEY. To the extent that it could be clarified, I think that 
it would. I would have to confer with my colleague, Mr. Cassella, 
and the other law enforcement bureaus to get a full understanding 
of it, but I think if it can be clarified I do not see why we would 
not seek to do that. 

Mr. BARR. Okay, thank you. 
Mr. McCoLLUM. Thank you, Mr. Barr. I want to thank the panel 

for coming. It was very enlightening. Hopefully we can proceed to 
pass a bill that will help to remedy some of the problems you have 
discussed with us today. Thank you again for coming. 

Mr. CASSELLA. Thank you, Mr. Chairmsm. 
Mr. McCoLLUM. Our second panel today consists of only one wit- 

ness, but he has got a burden to carry here because we have used 
his comments rather hbersdly in questioning the first panel. 

Mr. E.E. (Bo) Edwards is here on behalf of the National Associa- 
tion of Criminal Defense Lawyers. Mr. Edwards currently serves as 
a parliamentarian in NACDL £uid has long served as Co-Chair of 
its Forfeiture Abuse Task Force. He is currently Senior Partner to 
the litigation firm of E.E. Edwards and Associates, and is also a 
member of the Tennessee Supreme Court's Commission on Rules of 
Criminal Procedure. We theink you for coming this distance to be 
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with us today. Your testimony, Mr. Edwards, wUl be admitted into 
the record. 

Without objection? Hearing none it will be entered en toto, in- 
cluding the accompanying documents that you sent to us. You may 
proceed to summarize your testimony as you see fit. 

STATEMENT OF E.E. (BO) EDWARDS, SENIOR PARTNER, EJL 
EDWARDS AND ASSOCIATES, NATIONAL ASSOCIATION OF 
CRIMINAL DEFENSE LAWYERS 
Mr. EDWARDS. Mr. Chairman, thank you very much. I appreciate 

the opportunity to be here today. It may be just a few moments too 
late, but with the Chair's leave, I would like to do this anyway. 

Stef Cassella and I have known each other for several years, and 
I respect him and like him very much. We appeared at a seminar 
on forfeiture at Notre Dame Law School a year or two ago, and I 
introduced his son who was in the audience, and I wish to intro- 
duce his daughter, Megan Cassella, this morning, but I am afraid 
that she left with her dad, but maybe not. If she is here  

Mr. McCoLLUM. Mr. Cassella is here. I do not know whether she 
is or not. 

Mr. EDWARDS. Well, good. 
Unidentified Speaker. He is still here. 
Mr. McCoLLUM. She is still here. I see her back there. 
Mr. EDWARDS. It was my great pleasure to meet Megan. 
Mr. McCOLLUM. I see her hiding back there; we appreciate your 

being here, young lady. That is pretty neat that you can have your 
child come with you Stef We appreciate that. 

Mr. EDWARDS. Mr. Cassella and I have some rather fundamental 
differences on the subject of forfeitvire, but that does not keep me 
fi-om having very high regard for him. Today, however, I have some 
serious problems because I was almost stiumed to hear the spin, 
apparently, the Justice Department seems to be giving this draft 
legislation, that it will clear up a patchwork or a hodgepodge of for- 
feiture provisions scattered throughout the United States Code. I 
do not think that. While it may undertake in some part to do that, 
I believe that, in fact, this bill is something far more onerous. 

I would suggest that this bill is nothing less than a direct fi*ontal 
assault on two of the most basic and cherished institutions in our 
country, the private right of ownership and the right to a jury trial. 
Perhaps the most fdarming aspect of all of this is that it is the Jus- 
tice Department that is tr}ing to tear down as basic and fiin- 
damental American a concept of American justice as the right to 
a jury trial. 

Earlier this vear, in June, I witnessed £md was honored to testify 
before the Full Committee at the hearing of the bipartisan bill, 
H.R. 1835 sponsored originally by Chairman Hyde and Mr. Con- 
yers, and now co-sponsored by several dozen other members of the 
House, which would provide much needed, long overdue reform of 
civil forfeiture provisions and procedures, which is still very badly 
needed. But now I hear that, at least firom my perspective, ue Jus- 
tice Department just does not get it. 

It seems to me that throughout Congress there is a broad rec- 
ognition that there needs to be reform enacted in the area of civil 
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forfeiture because of abuses that have been recognized and are still 
ongoing from coast to coast. 

Forfeiture is almost like a narcotic to law enforcement agencies. 
Once they get a little money through forfeiture, they want more 
money, and once they have some authority to forfeit property, they 
want more authority to forfeit property. And I do not suggest that 
some forfeiture is not completely justified. The problem is the play- 
ing field of civil forfeiture and criminal forfeiture is an3rthing but 
level. It is skewed in favor of the government so it is easy for the 
government to forfeit property, and it is very difficult for any but 
the most affluent citizens to fight the government when it seizes 
property. 

But apparently even though there is broad bipartisan support 
within the Congress and outside the Congress for forfeiture reform, 
the Justice Department just does not get it; and they bring today 
a very poorly conceived bill that is an extraordinarily broad attack 
on these two basic institutions of our country. Somehow the DOJ 
seems to be blind to the abuses that are going on and that this 
Committee has recognized in numerous hearings, but I am con- 
fident that members of this Committee cam see these abuses and 
recognize the need for change. 

This bill is really asking this Committee to change over two cen- 
turies of American tradition, to change rights of jury trial that 
were, in fact, a fundamental cause of the American Revolution. And 
I would like to share a brief historical anecdote because it is so im- 
portant that we not be ignorant of how we got where we are today 
as the freest smd greatest country in the world. 

There was a New England merchant and smuggler in the 18th 
century who had several run-ins with the officers of King George. 
He had had his sloop, which was namied the Liberty, seized and 
forfeited because he did not pay some of the charges in the Naviga- 
tion Acts. In 1764, I believe it was, the English Parliament made 
a basic amendment change in the Navigation Acts, the British law 
through which all commerce in and out of Britain and British colo- 
nies was controlled. This change provided that British citizens in 
Great Britain who had property that was allegedly used in viola- 
tion of the Navigation Act and subject to forfeiture would have a 
jiiry trial as they had traditionally had for centuries in Great Brit- 
ain. 

The trial occurred before a jury in the court of exchequer if it oc- 
curred in Great Britain, but under this amendment to the Naviga- 
tion Act, in the colonies property owners would no longer receive 
jury trials in forfeiture cases. Apparently the crown felt that it had 
had some trouble with colonial juries in trying to forfeit the prop- 
erty of American colonials, so it provided ttiat in the fiiture, after 
this amendment, trials in the colonies of alleged violations of the 
Navigation Act would occur before vice admiralty courts without a 

'^e feW, this pEirticular New England merchant again ran afoul of 
King George and he hired a lawyer in Boston named Adsmis, who 
began to rail publicly and in court against the deprivation of jury 
trial of American colonials, and his writings were published Eiil 
over the colonies and made a very deep impression on colonial 
Americans. 
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Well, it just turns out that a few years later in 1776 this same 
merchant-smuggler, whose name was John Hancock, turned out to 
be the President of the Constitutioned Convention, and his signa- 
ture adorns the Declaration of Independence. And Mr. JeflFerson, 
when he drafted that declaration, in its middle portion where it re- 
cited grievances against the crown, it mentions deprivation of our 
citizens of the right to jury trial in many cases. He was talking 
about what happened because of the amendments Parliament im- 
posed on colonists in the Navigation Act, and it so happened that 
his lawyer, Mr. Adams, turned out to be the second President of 
the United States. 

So I tell that story to emphasize just how deep in American his- 
tory the reverence that we have paid to the right of citizens to a 
jury trial before the government can take their privately-ovimed 
property away from them. And this bill is an enormous expansion 
of forfeiture procedure, would just simply do away with that. No 
longer in civil, or in criminal, or as I read it in civil forfeiture, 
would a citizen have a right to a jury trial. 

How do I derive that? Because there is a provision in this bill 
that says in any law of the United States where there is an alleged 
violation of the laws—and there is a provision for forfeiture—the 
government can add a forfeiture count to an indictment, and by 
doing so the procedures for criminad forfeiture trump any other ap- 
plicable procediu"es. 

So if you have an area of the law that proves for civil forfeiture, 
where citizens still under the Seventh Amendment have a right to 
a jury trial, under this provision that is trumped if a US Attorney 
decides to add a forfeiture count in the indictment; and once they 
do, under these proposals, that citizen would not have the right to 
have a jury decide whether the government could take his or her 
property away from them. And it would be part of a sentencing 
procedure, under which, as Mr. Cassella acknowledged, the rules of 
evidence would go out the window, the amount of protection that 
is afforded the accused, relative to the protections before a real jury 
trial, are extraordinarily reduced. 

So I think it is very clear what the Justice Department is trying 
to do here. They are trying to make it very, very easy for them to 
forfeit vast amounts of property. 

The bill attacks basic notions of the right of ownership of private 
property. There is an enormous expansion of the right of the gov- 
ernment to seize property and hold it for "safekeeping," if you will, 
before anyone is convicted of any crime. And I refer to the provi- 
sions that allow pre-trial restraint of, not only assets that the gov- 
ernment claims are tainted because they are the instrumentality of 
crime or because it is "involved in crime"—one of the terms that 
is used in some forfeiture statutes. The government coxild go in— 
and let me give you a typical example of how this could work and 
how it would work, from my experience how US Attorneys offices 
would use these provisions. 

And I say parenthetically it is an enormous, an enormous power 
on the part of the government to seize the property of an individual 
before that individual has a trial in which he is accused of commit- 
ting a crime. If the government weakens the accused economically, 
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and then charges him, and then places him on trial, his ability to 
defend himself against those charges is enormously reduced. 

So here is what could and would happen imder this bill: 
Let us say a person is a small-time drug dealer who is arrested. 

The government, DEA agent, for example, goes to talk to him, and 
says, "Man, you are in deep trouble. You are going away for a long 
time. You had better help us. If you help us, we will help you," 
knowing that he had just been caught with, let us say, half a kilo 
of cocaine, and he knows that they have got a locked case and he 
is in bad trouble. He says, "Okay, I will help you." 

They say, "Do you know anjrthing about John Jones," the person, 
a bvisinessman, let us say, in this hypothetical who has assets and 
who has savings. Let us say that the drug dealer knows nothing 
about John Jones, and the government simply suspects that John 
Jones may be doing some financing of drug dealing on the side. But 
this new arrestee is not stupid, and he knows the only way he can 
get out or get help with the charge of which he is guilty is to say, 
"Yeah, I know him." Whether he does or not, he is going to say 
"yeah, I know him." 

The government says, "Well, we hear he is moving 10 kilos a 
month. Is there any truth to that?" The guy says, "Probably is." 

Well, under this bill, based on as sketchy information as the sce- 
nario I have just given, the government could go into a judge, into 
the judge's chambers, ex parte, in a secret opportunity or a secret 
interview, and present information to the judge that the govern- 
ment has an "informer," and on the basis of information received 
from this informer, it beheves that John Jones is not only a drug 
dealer but is moving hundreds of thousands, or even millions, of 
dollars of drags, and they need—on the basis of the substitute as- 
sets, the brand new provisions of this statute—they want to seize 
pre-trial $1 million worth of this accused's assets. 

So they go out and seize his business, and seize his life savings, 
and then they indict him. It is true that if they have seized every- 
thing he owns, and only if they have seized everything he owns 
under this bill, he would be entitled to an adversary hearing to see 
if he could get some of the assets relieved or released so he could 
hire a lawyer, but it is also true under this bill the government 
could cross examine the accused in that hearing on the threshold 
issue of whether he could prove that he does not have any other 
assets the government has not taken yet. 

I mean, I do not want to belabor this, but I hope you can under- 
stand the enormous advantage the government has when, by using 
ex parte secret proceedings, the government can get orders, re- 
straining orders, from a Federal judge to seize enormous amoimts 
of private assets, even assets that the government has no conten- 
tion whatsoever were used in criminal activity. The consequences 
are just incredible. 

It would appear that this bill would also expand the ATFs ability 
to use forfeiture to seize not just firearms, but conceivably vehicles, 
businesses, homes, farms, etcetera, on an allegation that they were 
"involved in" some illegal activity. And what the representatives 
from Treasury just said—"Well, we woiild not just do that"—defies 
what fuis happened. 
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In the Shirk case in the middle district of Pennsylvania, the gov- 
ernment tried to forfeit a $10 million wholesale firearm business— 
which I believe was one of, if not the, largest wholesale firearms 
business in the country—on the theory that there had been cur- 
rency law violations. Under using the currency civil forfeiture stat- 
ute, 981, they tried to forfeit the entire business. 

I testified before the Full Committee in June, on H.R. 1835, 
about a country doctor in Alabama whose entire life savings of al- 
most $3 million had been seized by the government because the 
doctor put $300,000 in cash that he had horded over 20 years of 
medical practice into a bank, and his local bank president, who 
knew this doctor well and knew he was obsessive about privacy, 
did not file a cxirrency transaction report. And they seized not just 
the $300,000, but his entire 2.5 million account. 

So the thrust of this bill gives the government the power to seize 
enormous amounts of property—which, understand, the govern- 
ment cannot now seize—by using a new substitute assets theory to 
seize property pre-trial in civil forfeiture cases, as well as in crimi- 
nal cases. There are circuit court opinions including US v. Riley 
from the Eighth Circuit that have held even though the statute 
does not provide for it, the courts have held that due process re- 
quires an adversary hearing, and at which the accused has the 
right to confront witnesses and cross examine them before a crimi- 
nal court can issue restraining orders to seize property prior to 
trial. 

In the 48 hours I've had to review this draft bill, I cannot even 
spot all the enormous expansions of government power to take 
property fi"om private citizens before they have convicted those citi- 
zens of a crime. I have just mentioned a couple today. 

So, in sunmiary, by chtmging over two centuries of American his- 
tory and not allowing citizens to have a jury to determine that 
property should be forfeited to the government, by writing a bill 
that sort of goes in the back door so the government can turn any 
civil forfeiture where there is now a right to a jury trial under the 
Seventh Amendment into a "criminal" forfeiture case where there 
is not one under the provisions of this bill—I mean, it just boggles 
the mind. 

What I would propose, Mr. Chairman, is that this Committee 
and the Full Committee return to Chairman Hyde and Mr. Con- 
yers' very carefiilly thought-out and well-drafi«d 1835; pass it out; 
level the playing field in civil forfeiture. And then I pledge to the 
Chairman that NACDL, and the ABA, and the bar at large, will 
be very happy to work with this Committee, and the Full Commit- 
tee, and with Mr. Cassella in Justice, to try to work out reforms 
in the area of criminal forfeiture that are also needed. But this is 
not a reform bill. This is a draconian measure that destroys Amer- 
ican principles. 

[The prepared statement of Mr. Edwards follows:] 
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L        Introductioa: 
Current Criminal Forfeiture Laws are Too Abnsivc aad is Need of Reform; 
DOJ's Draft "Criminal Asset Forfeiture Act of 1997" b the Most Radical, Lop- 
sided Expansion of GoveniBeat Power to Seize and Forfeit Private Property 
Yet Seen 

Although the federal criminal forfeiture statutes have not been significantly expanded 

in substance since 1986, the scope of q)plication for these statutes has been greatly 

expanded, in a piece-meal fashion, since then. But the defense bar and odier forfeiture 

reformers have never been heard with regard to the deficiencies in the criminal forfeiture 

statutes. Each year, or every other year, the Justice Department has relentlessly sougttt 

ejqMuisions in the scope of the criminal forfeiture laws with little scrutiny fixxn other 

interested organizations or Congress. 

The Justice Department's draft Criminal Asset Forfeiture Act of 1997 is the most 

radical and lop-sided request for expansion of the government's power to seize and forfeit 

property yet seen. The government's civil and criminal forfeiture powers are already too 

abusive. Congress should reform both the civil and criminal forfeiture statutes in a uniform 

maiuer. It should rein in, not expand, governmental abuses under these laws. The last 

thing Congress should be doing b broadening the government's forfeiture powers in either 

the civil or the criminal context, especially not in the dangerous ways urged by DOJ. 

We req>ectfiilly urge the Subcommittee to convene additional heatings to examine 

the many ways in which the govemnent abuses its current powers befbre it considen any 

new legislation that would lead to an expansion of those abuses, like the Department's 



proposals would do.    Indee4 the Subcommittee should reject the Department's draft 

outright. 

IL     Criminal Forfeiture — Even More Dangcroiu to Innocent Property Owners 
Than Civil Forfeiture 

For many months, DOJ has been waging a campaign for drastic new forfeiture 

powers through the relatively obscure U.S. Judicial Conference Rules Committee process. 

DOJ has lobbied the Rules Committee hard to eliminate Ae historical right to a jnty trial on 

forfeiture issues in criminal cases. Until recently, the Department was satisfied with this 

"behind the scenes" lobbying campaign. Now, however, DOJ comes to this Subcommittee 

with a proposal for an end-run around the Judiciary's rule-making process. The Department 

urges the Subcommittee to hastily gut Federal Rule of Criminal Procedure 31 (e) and the 

important historical right to a juiy trial for which the Founding Fathers fought a revolution. 

See Oral Testimony Before the Subcommittee of NACDL Parliamentarian and Forfeiture 

Abuse Task Force Co-Chair E.E. Edwards.  The Subcommittee should reject this proposal. 

It is especially important to remember xhst die criminal forfeiture Laws are in many 

respects even more troubling than are the "civil" f<xfeiture laws. These oiminal forfeiture 

laws, like the civil laws, need to be reformed — not expanded. 

For example, criminal forfeiture statutes cuiiently provide diat • third-party claimant has 

no right to a juiy trial - a circumstance of very questionable constitutionality. This is wrong and 

should be changed. Likewise, criminal foifeituie statutes place the bwden of proof on the innocent 

thiid-party claimants.  Third-paity claimants are barred from asseiting any interest at all in seized 

2 
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ptopoty until the crimin*! ptoceeding against the defendant is completed. This can and often does 

take yean, especially in complex'white collar* cases. TheteisalargebodyofcaselawcfaionicliDe 

the claims of innocent third-paities whose propetty has been wcoogfully restrained or seized undei 

criminal forfitiwre laws. 

DOS'* dtaA "Criminal Asset Forfieitute Act of 1997*, tike the piedominantly criminal 

forfeiture H.R-1965 (which DOJ also drafted), does oothing to make the cutiently unfiur ptxjcedures 

in crimmal forfeiture more just. Rather, the D^wrtment's proposed legislatiao simply grouts the 

government greatly e>q>anded criminal forfeiture powen, includJog the diacooian new power to 

restrain 'substitute assets* prior to trial. 

m.    CuireBtCriiniaal Forfeiture Laws Most Be Reforaied 

We propose that Congress reform the criminal forfeiture laws in die foUowing ways: 

> Reform Ike current suhsttmtive over-treadtk bi Ike sct^ of the aimlital 

forfeilure statutes. 

> StrengUten Ike protecttons for Innocent third party pn^tetty owners and otker 

third-party stakeholders. 

>• Reform procedures tkal protect Ike person or business accused, as weU as 

Innocent third-party property owners and otker stakekolders. 

Specific discussion of these necessary refocms follows. 
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IV.    Specific Reforms Needed in Cnrrcnt Criminal Forfeiture Law 

A.       Congress Must Reform the Current Substantive Over-Breadth in the Scope 
of the Criminal Forfeiture Statutes 

>       Congress Needs to Fairly and Uniformly Define 'Proceeds" Forfeiture 

Congress needs to define tiie term "proceeds." It should be defined as "gross 

receipts" where Ulegitimate good or services such as drugs or arson for hire are involved. 

But otherwise, the term proceeds should be defined as net proceeds after the cost of the 

goods ot services provided are deducted. 

The proposal by the Department is wholly unacceptable, as it exacerbates the problem 

in this area. For example, in H.R. 1965 (Page 23, lines 6-20), it has drafted a radical 

expansion of the current definitions of "proceeds" in forfeiture law, so as to encompass all 

"gross receipts" of legitimate businesses, allegedly obtained fixHn almost every felony in 

Title 18 of the federal code. This simply encourages unfair seizures by federal agencies that 

in many instances will destroy or force into bankruptcy legitimate businesses. For this 

reason alone, HJl. 1965 is highly objecti(»able and should not be supported. This ptrovision 

should be deleted in its entirety, and replaced with a more reasonable, and more truly 

uniform defmition of proceeds. 

The government desires a new, broad "gross receipts" definition of "proceeds." In 

non-money laundering cases, DOJ would provide only the most meager exemj^ion, allowing 

legitimate business persons to deduct the cost of the goods or services provided fitnn the 

gross receipts subject to forfeiture otHy If it involves an "over-billing scheme."  See H.R. 

4 
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1965, discussed in NACDL's Letter to Chairman Hyde, July 28.1997 (attached). 

By defining "prcxeeds" in the broadest tenns, the DqMiUnent would turn "proceeds 

forfeiture" into an instrument of draconian punishment, rather than the remedial provision 

it is supposed to be. If given such a provision as that it has already exacted in H JL I96S, 

the government will argue to the courts that, unless an "over-billing scheme" is involved, 

the narrow allowance for the costs of die goods and services provided does not apply. Very 

fe-w fraud or other white collar cases Involve "over-billing. " Instead, they involve all 

manner of different circumstances, which should be treated the same. 

Congress should amend the definition of "proceeds" in the money laundering statute, 

so it is the same as the definition in all other forfeiture stamtes. Otherwise, the government 

will continue to overuse and abuse die over-broad money laundering statute. The 

goveniment automatically appends it to all charges in just about every case it brings. It docs 

so simply to "reap the bounty" allowed under the current over-broad definition of 

"proceeds" in that statute, and to obtain unfairly enhanced sentencing guidelines. 

We agree with the govenunent that the deduction for reasonable costs should only 

be available for legitimate goods and services. So, drugs and other inherently illegal 

enterprises, like gambling, for example, would not even be considered for the deduction. 

We do not object to this requirement that such a deduction only be available for legitimate 

businesses. 
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However, the effect of the govonment's over-broad "gross receipts" definition is 

simply to ensure over-reaching by the government, and the sure-fire wipe out, at the whim 

of the prosecutor, of all sorts of legitimate businesses — family businesses, small 

partnerships, and complex corporations alike - upon which so many in the community 

depend. 

The courts are already greatly troubled by the government's current courtroom 

advocacy efforts to construe some proceeds forfeiture statutes as allowing forfeiture of the 

"gross receipts" of an offense, without any allowance for the cost of legitimate goods and 

services provided by the offender otherwise engaged in a legitimate enterprise. Courts have 

routinely rebuffed these arguments because they rightly consider the results sou^ by the 

govenunent to be "absurd." See e.g.. UnUedStates v. Rlley, 78 F Jd 367,371 (8 * Cir. 1996) 

(court of appeals dismisses as "absurd" government contention that S28 million — the gross 

receipts of insurance companies comprising a RICO enterprise — was subject to forfeiture; 

court observed that such an extreme forfeiture would prevent the insurance companies from 

paying the claims of their policy holders); United StaUs v. 122,942 Shares of Stock, 847 F. 

Supp. 105 (N.D. III. 1994) (rejecting government's attempt to define money laundering 

proceeds as gross receipts under 18 USC 981 (aXlXQ)- 

In short the results that would occur in innumerable cases if proceeds are so broadly 

defined as IX)J desires, and as now in their bill, HR. 196S, would be horrific. It is well- 

recognized by the courts that the govenunent is already abusing even the limited authority 
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it now possesses to forfeit the proceeds of "white collar" type oSenses. 

For example, in embezzlement cases, where a defendant has returned the property 

embezzled prior to the time the embezzlement is discovered, the government has nonetheless 

sought forfeiture of the entire amount of the property or monies embezzled. This results in 

wiping out the legitimate busioessperson defendant, who, of course, no longer has die 

wherewithal to pay back Ihe amount embezzled since be has already letutned the money to 

the entity from which h was taken. Indeed, this so troubled the conservative U.S. Court of 

Appeals for the Fourth Circuit that the panel reversed defendant William Aramony's money 

laundering conviction in order to knock out the unfair "proceeds" forfeiture. At oral 

argument, the panel made it clear that this is what it was doing. U.S. v. Aramony, 88 F.3rd 

1369 (4* Cir. 1996). 

In other circumstances, this provision could destroy entire legitimate businesses. A 

defendant property-owner should not be wiped out by the forfeiture simply because he has 

in some technical way committed a firaud or has supplied widgets that are not precisely up 

to Department of Defense "mil spec" standards. 

What Congress should do is reform the eiurtHtfy abused definition of proceeds 

under the monty laundering statutes, and rein In the government The last thing It 

should be doing Is expanding Ihe government's powers to abuse legitimate businesses and 

innocent Americans through unrealistic and unfairly broad definitions of proceeds. 
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\fore specific, the following fair and untform definition of "proceeds" should be 

enacted: 

"(2) For purposes of paragraph (1), the term 'proceeds' is defined as follows. 

"(A) In cases involving Illegal products such as controlled substances, illegal 

f ervicea, such as odometer tampering or unlawful activities such as espionage 

or arson, or healthcare fraud involving the provision of unnecessary services, 

the term 'proceeds' means properly of any kind obtained directly or indirectly, 

as the result of the commission of the offense giving rise to forfeiture, and any 

property traceable thereto, and is not limited to the net gain or profit realized 

from the offense. 

"(B) In cases involving essentially lawful products or lawful services that are 

sold or provided in an illegal manner, the term 'proceeds' means the amount of 

money acquired through the illegal transactions resulting in the forfeiture less 

tht direct costs incurred in providing the products or services. The defendant 

shall have the burden of going forward with the evidence concerning direct 

costs. Once the defendant docs so, the government shall bear the ultimate 

burden of proving the amount of the proceeds subject to forfeiture." ' 

' This definition of proceeds avoids confusing conflict in the law threatened by 
the govemment's unreasonable proffered definition.   Sec e.g., DOJ's desired definition, 
which it already insisted upon as part of a supposed global settlement with the fiill 
committee on the entire subject of forfeiture, in HJl. 196S, page 23-24, lines 6-20, and 
lines 7-8, respectively. 
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•> Congress Must Clearly Forbid Ike Pre-TrUd Restrabit by Ike Govemmemt of 
-SubslUuU Assea'anJ Clearfy Narrow Ike Scope 'SukstUuU Assets" Fmfeltmrt 

The concept of forfeiting "substitute assets" at all (post-tiiai) has always been a 

dubious one. It first entered the law as a limited concept in 1986. But even under the 

original, narrowly-intended conception, it has been abused by the government ever since. 

Reasonable restrictions roust always be placed on any forfeiture of "substitute assets." 

Without such restrictions, any substitute assets provision grants the goveniment an 

outrageous power to aibitiarily restrain all of the property oo an accused, oo the tfaeoiy that 

Our suggested amendment rracks. rather than cor^icts with the established case 
law under the money laundering and RICO statutes. Eg., United States v. Rilev. 78 F Jd 
367, 371 (8tb Cir. 1996) (characterizing as "absurd" government's contention that S28 
million, representing the gross receipts of the insurance companies constituting the RICO 
enterprise during the course of the alleged conspiracy, was subject to forfeiture; court 
observes that an insurer's gross receipts would include amounts needed to pay policy 
holder claims); i init-ri <;tiit>;, v T JT^JI TndintriK 775 F.2d 492, 498-99 (2d Cir. 1985), 
cert, denied, 475 U.S. 1082 (1986) (in bid-rigging conspiracy, "proceeds" subject to 
forfeit\ire should be amount of money acquired through illegal contracts less die direct 
costs fixim the contracts, such as the cost of cement used on a particular project; however, 
the prorated cost of a cement mixer, which might be used on other projects, could not be 
deducted); United States v. MMters. 924 F.2d 1362,1369-70 (7th Cir), cerr. denied. 111 
S.Ct 2019 (1991) ("the proceeds to which die statute refers are net, not gross, revenues- 
profits, not sales, for only the former are gains."); United Slates v. Flliott- 727 F. Sapp. 
1126 (K.D.IU. 1989) (in case involving lawyer convicted of misusing confidential client 
information for his personal benefit in nine sets of securities transactions, government 
conceded that the purchase price of the stock defendant bought had to be deducted fiom 
the sale price to calculate defendant's proceeds from the scheme); United Statn Yi 
122.942 Shares of Commnn .Sinrk 847 F. Supp. 105 (N J>.m. 1994) (the term proceeds 
in 18 U.S.C. §981(aXlXC) encompasses only the profit from a fraudulent stock 
transaction, not all of the property acquired as a result of the transaction; daimaols were 
entitled to the return of their directs costs in purchasing the stock). 
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all of the property might constitute substitute assets which may be subject toforfeltto-e. 

"Substitute assets" forfeiture should actually be available only where the defendant 

or his privies take some deliberate action to make the tainted assets unavailable — such as 

transferring them abroad or hiding them. Congress needs to clarify by amendment that 

merely spending tainted money, without the intent to avoid forfeiture, is not enough to 

empower federal prosecutois to invoke the drastic, "seize it all," substitute assets remedy m 

18 U.S.C. §1963(m)and 21 U.S.C. §8S3(p). 

While the present scope of the current substitute assets provisions is unclear, the 

government and courts have assumed that the substitute asset provisions apply whenever and 

for whatever reason the original tainted assets are no longer available for forfeiture. At a 

minimum, the substitute assets remedy should not be available with respect to facilitating 

property unless the defendant or his levies take deliberate action to make the tainted 

property unavailable for forfeiture. It is arbitrary enough that a car used to drive to the scene 

of a conspiratorial meeting is subject to forfeiture. If the defendant thereafter sells or wrecks 

the car without the intent to avoid forfeiture, the government should not be able to forfeit 

his home as substitute property. 

Even worse, the government has been trying to secure for itself a horrific new power 

to seize substitute assets pre-trial. Such power would allow the government to destroy the 

ability of the citizen accused to use his own assets to obtain counsel and pay for the expense 

of his defense and to si4)pott his fiunily, before there is even any adjudication of guilt. The 

to 
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govenunent says it needs this new authority in all criminal forfeiture cases. Don 7 bt^ iL 

Widespread government abuse under cutient, post-trial "substitute assets" ptovisioos shows 

that such a radical »q>ansion of power to economically cripple the defendant at the vciy 

outset of his battle with the government will be greatly abused. 

> Congrtss Must Umt the Scope of the 'FaeUkaHon''Doctrines Under Curremt 
Forfeiture Statutes 

Objective observers agree that the biggest problem with the scope of both civil and 

criminal forfeiture is the feilute of Congress or the courts to limit the scope of ftcilitatioo 

forfeitures. This is, for example, die view etnbraced by House Judiciary Committee 

Chafaman Henry J. Hydg in h>« hooic. Forfeiting Our Property Rights, at fit (CATO IWS) 

The scope of all facilitation forfeitures should be limited by requiring a 

"substantial and signfficant connectun between the crime and the property to be 

forfeited ' Moreover, theju^^e should have discretion to deny forfeiture offacUitating 

property if, taking into consideration the nature of the property and its use in the crime, 

forfeiture would be disproportionate. 

Congress limited the availability of fecilitation forfeitures in exactly this manner in 

the Economic Espionage Act of 1996,18 U.S.C. §§1831-1839, effective October 11,1996. 

Congress should also clarify that an entire legitimate business cannot be forfeited as 

"ftcilitating property" unless it is pervaded by criminal activity. 

For example, the money laundering forfeiture statutes, 18 U.S.C. §§981 and 982, use 

'property involved in" language as a substitute for the facilitation concept. And the courts 

U 



have given the "property involved in" language an even broader construction than the 

congressional language calls for. This has created severe problems. It has, for instance, 

resulted in the forfeitures and threatened forfeitures of entire legitimate businesses, where 

any dirty money can be shown to have been deposited in a bank account owned by the 

business. 

An example of how the government abuses the current "property involved in" 

language of the money laundering statutes is found in United States v. Shirk. Crim. No. I- 

CR-90-294 (MJ>. Pa.). In Shilk. the government sought forfeiture of businessman Ron 

Shiik's Shooter Supplies, Inc., a legitimate gun business valued at SIO million. Its theory 

was that, under the money laundering statutes, all "ptf^)erty involved in" an offense is 

subject to forfeiture, and all of Mr. Shiik's business was "involved in" the alleged offense 

of defrauding the IRS. 

While tfie defendant was allegedly defrauding the IRS, the government invoked the 

over-broad money laundering statutes against him. Why? Under the government's theory, 

the "property involved in" language would allow the government to forfeit the entire 

business. The government could not have forfeited anything under the more relevant 

provisions of the Internal Revenue Code. The government shut down Mr. Shirk's business. 

He only got it back by a settlement effectively extorted by the government. 

Congress should rein in the government by eliminating the "property involved in" 

language from the money laundering statutes, which have wreaked such injustice, and 

12 



210 

substitute instead a Gur and unifomi definition of facilitation, applicable to all forfeiture 

cases.   Again, that definition should read as follows:   Tkt scope of att fadhtalioH 

forfeitures should be IbtUud by requiring a  "Substantial and significant coniueHon 

between the crime and the property to befoifeiud.' Moreover, the judge should httM 

discretion to denyforfdture offac^tatingproperty if, taking into consideration the nature 

of (he property and Its use in the crime, forfeiture would be lOsproportlonali. 

>•      Congress Must Ellmlnau "Liberal Construction' Clauses From the 
Forfeiture Statutes 

Liberal construction clauses are improper in criminal statutes. They violate the "^e 

of lenity." The ancient common-law rule of lenity directs the court to construe ambiguous 

criminal statutes narrowly, in favor of tiie citizen accused. It is grounded in fundamental 

due process principles. As the Supreme Court has said, the rule of lenity 'Reflects not 

merely a convenient maxim of statutory construction. Rather, it is rooted in fimdamental 

principles of due process which mandate that no individual be forced to speculate, at peril 

of indictment, whether his conduct is prohibited." Pjipn v f /nited States. 442 U.S. 100, 

112(1979). 

The anomalous and unfiur presence of these liberal construction clauses in criminal 

forfeiture statutes has given the courts an excuse to decide eveiy issue of statuttny 

interpretation in fiavor of the govetrmienl, instead of following the historical and traditional 

rale of lenity, which is grounded in basic notions of due process. 

U 
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The cases are all over the map on the prcqjer view of the Liberal Construction 

Clauses. Compare Sedimo. S.PI..R. v. Inirex Co..473 U.S. 479.491 n.lO(1985) (stating 

that Liberal Construction Clause of RICO statute should apply only to §1964, the civil, 

remedial, part of the statute) w/rt 1 rnit<-H fsmtr^ v McHmi 101 F.3d 1027, 1042 (4th Cir. 

1996) (relying on §8S3(o) to impose vicarious forfeiture liability on co-conspirators, which 

Congress never intended); llnitwl States v. Rivera. 884 F.2d 544, 546 (Uth Cir.), cert. 

denied, 494 U.S. 1018 (1989) (relying on §8S3(o) for broad construction of &cilitation 

provision of §853(a), court holds that rule of lenity is trumped by Liberal Construction 

Clause). 

>      Congress Needs to Oar^ tmd LimU Ike Sc(^ ofForfOtme Under the 
RICO Statute 

The scope of the confiisingly worded RICO forfeiture provisions has never been 

clear. 18 U.S.C. §1963(aXl) and (2) should be clarified and narrowed in scope. This is a 

complex subject, too technically extensive to cover here. For the detailed discussion the 

subject warrants. See 2 David B. Smith, Prosecution and Defen<M! of Forfeiture Ca-ses. 

113.02[l][c] (1997). 

>-       Congress Should Bar vicarious LiabWty for Proceeds Received by 
Co-Conspirators 

The courts have held that conspirators are jointly and severally liable for the proceeds 

received by any other member of the conspiracy.  While this is a very harsh doctrine, given 

the ambiguity of the conspiracy statutes, it may be appropriate where the court is unable to 
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detennine the amount of proceeds received by each memba of the conspiracy. E-g^Maisi. 

Stnua V Caporale. 806 F.2d 1487 (11th Cir. 1986).  However, the Fourth Circuit recently 

held that the same principle qiplies even nlien the exact division of the proceeds among (be 

culprits is known. United States v MrHtin 101 F.3d 1027,1043 (4th Cir. 1996). The effect 

of this decision is to allow the government to wipe out initividuals for the sins of odiers. 

This wrong interpretation by at least some courts should be corrected by Congress. 

B.      Congress Needs to Strengthen Protections for Innocent Tklrd-Party 
Properly Rights 

>•       Congress Must Provide for a Right to Trial by Jury 

The ctirrent criminal forfeiture statutes deny an innocent third-party die tight to have 

factual forfeiture issues decided by a jury.   See 21 USC 853(nX2); 18 USC 1963 (0(2). 

This needs to be changed. 

It should be clear that the Seventh Amendment provides for a right to trial by jury in 

the ancillary forfeiture hearing. The courts have consistently characterized this proceeding 

as civil in nature. See e.g.. United States v. Douglas. 55 F.3d 384 (llA Cir. 1995) 

(Congress viewed §8S3(n) proceeding as a substitute for separate civil litigation between 

government and third parties). 

It is well established that the Seventh Amendment provides tot a right to trial by jury 

in a federal civil forfeiture proceeding. Although this ancillary, third party hearing provinon 

was enacted in 1984, there is, remarkably, no reported case addressing the question of 

whether the denial of trial by jury is constitutional. 

IS 
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The Seventh Amendment clearly requires trial by jury even in actions unheard of at 

common law, where they involve rights and remedies in the nature of those traditionally 

involved in an action at law rather than in an action at equity or admiralty. United States v. 

Dudley. 739 F.2d 175, 178 (4th Cir. 1984). The third-party, ancillary provision of the 

criminal forfeittue statutes "serves the same essential function" as a common law in rem 

civil forfeiture action against property. Pemell v. Southall Realty. 416 U.S. 363, 375 

(1974). It is a proceeding "in which legal rights [are] to be ascertained and determined, in 

contradistinction to those where equitable rights alone were recognized, and equitable 

remedies were administered . . ." Id. (emphasis in original). Indeed, in Pemell, the 

Supreme Court held that an action for the recovery and possession of specific real or 

personal property is one at law triable to a jury. Id. at 370. 

Pemell involved a mere landlord-tenant dispute. The interests that are typically at 

stake in a criminal forfeiture case are much weightier. It is thus particularly imperative to 

afford a right to trial by jury when the United States government is the plaintiff seeking to 

take property away &om citizens who have never even been accused of wrongdoing, as in 

these forfeiture cases. 

>-       Congress Needs lo Clar^ the Scope of Defense for "Bona Fide Purchasers 
for Value' 

The law needs lo be made espikU. that the term "bona fide purchaser for value" 

CBFP") includes bona fide service providers CBFSPs''i and bona fide sellers iff goods and 

services ("BFSs"). 
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In order to qualify as a bonaflde pwvhaser ("BFP^ for value under the "innocent 

owner" defense to forfeiture, you should not have to literally purchase a tangible piece of 

property from the bad actor. The limited statutory defense for a "bona fide purchaser for 

value" needs to be clarified to cany out Congress's clear intent: to pfx)tect all those who 

engage in an anns-length transaction, between an innocent third party and a defendant 

The goveniinent argues that the defense is extremely narrow and applies only to 

purcAorers of tangible property,/wrw. The Department is threatening to render, and in at least 

one important case, succeeded in rendering, the cmrent "uniform innocent owner" ptovisioo 

ineffective. 

The goveramenl argues that Congress has Guled to pralect bona fide Mibn of goods, as wen 

is bolh bonaflde sellers and purchasers of services ~ like merchants, tMnlf'nfl institutions, nd 

attomeys. But these business penoos and entities, like booa 6de purchasers of tangible property per 

se, also unknowingly engage in an aims-lengdi commercial transactioo with someone who happens 

to be using nnooey later found subiecl to forfeitute. They should leceive the same protection. This 

is an especially important matter for Congress to clarify given that, as the Department and the 

Administntion should well know, it is the selling of goods, and eqwcially the buying and selling of 

intangible services, which drives a healthy economy and balance of trade in diis day and age. 

For example, a merdiant or automobile dealer, or a service provider such as a ho^ital, 

bank, doctor or attorney, who unknowingly accepts tainted money from some bad actor in 

exchange for legitimate goods or services should be protected under the "BFP" iiiix>cent owner 

provision. 

17 
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Until recently, all of the courts amstdering the goveniment's conbary position had gjven 

the "BFP for value" provisions in the criminal forfeiture statutes the reasonable interpretation 

that "BFP" mcludes bonafide sellers and service providers ("BFSs " and "BFSPs "). But there 

has now emerged an especially troubling judicial development, thanks to the Department's 

chief bill drafter and negotiator, Stefan Cassella. Mr. Cassella's courtroom advocacy is far 

different from his assurances to Congress about what the statutory "BFP" term encompasses. 

Unlike all other courts, the D.C. Circuit - in the 5CC/cases litigated by Mr. Cassella - 

has now given the "BFP for value" provision a very narrow, literalistic reading, at Cassella's 

urging, thus defeating the bonafide interests of the innocent service provider. See United 

Stales v. BCCr Holdings n.iixembourtV S.A.. 961 F. Supp. 287,295 (DD.C. 1997) (American 

Express Bank cannot qualify as "BFP for value" under § 1963(1)(6XB) because that provisirai 

protects only "those transactions involving the purchase of tangible property."); United States 

V. BCCI Holdings (Luxembourg^ S.A.. On re Petitions of Trade CreditofsV 833 F. Supp. 22, 

28 (D.D.C. 1993), <?^</, 48 F.3d 551 (D.C. Or.), cerf, denied, 116 S.Ct 563 (1995) (same). 

It is now especially important that Congress clarify the "BFP" provision, with language 

that more specificaUy and accurately reflects Congress' intent - to protect a much broader 

category of innocent parties who unknowingly engages in arms-length transactions with a bad 

actor, that is, BFSs, and BFSPs for value as well. 

>       Congress Should Ensure That a Third Party Can Defend on the Ground 
That Property Was Not the Proceeds of a Crime or Facilitating of Crime 

It is unclear from the present language of the criminal forfeiture statutes whether a 

third pariy may defend against a forfeiture on the ground that the govenunent has not 

It 
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demonstrated that the property facilitated or constitutes the "proceeds" of the offense for 

which the criminal defendant was convicted. Several cases, however, have held that a third 

party does have the right to defend on this ground since the preliminary order of forfeiture 

obtained in the criminal trial is not binding on the third party. See e.g.. United States v. 

ppi^gl.. ssFtrfSiM SMnnhrh- 100SVIInit»«<ShitMv.Recbneyer.g36F.2d200,206 

(4th Cir. 1987). 

DnuglM illustrates die need to allow third parties to litigate the merits of the criminal 

forfeiture. The defendant had entered into a plea agreement forfeiting his interest in ttie 

properties. Under Eleventh Circuit precedent, the district court was not required to 

determine whether there was a fectual basis for the forfeiture. A secured judgment creditor 

of Douglas filed a §8S3(n) petition demonstrating that the properties owned by Douglas 

were simply not subject to forfeiture. Indeed, the government did not even challenge the 

creditor's factual contentions. The government's position was held to be frivolous, and 

attorney fees were awarded to the creditor under the EAJ A. 

The government takes the contrary position — that tfutvl-parties do not have a right 

to litigate the merits of the forfeiture thqr su£fer. This position should be clearly rgected 

byCongress. The defendant, by whom the government would bud the innocent third-patty, 

does not even necessarily have an interest, let alone the same mterest, in the properly of 

concern to the third-party. And yet, as in the Douglas case, ttie government wants these 

property stakeholders to be bound by the litigation choices, or plea agreements the 
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defendants made solely in his own self-interest. It is quite obvious defendants will often 

find that "pleading out" the pr(^)erty interests of another is an attractive way to diminish 

their ovni criminal penalty exposure. This corrupts the criminal justice system. 

C. Congress Should Reform Criminal Forfeiture Procedures to Adequately 
Protect the Person or Business Accused, as Well as Third-Party Property 
Owners and Other Third Party Stakeholders 

>•      Congress Should Clarify that the Burden of Proof in Criminal Forfeiture 
Is Beyond a Reasonable Doubt 

Congress needs to clarify that the government must prove property is subject to 

criminal forfeiture, beyond a reasonable doubt. The legislative history of the Crime Control 

Act of 1984 makes it clear that this was the congressional intent But the government and 

many courts have ignored the legislative history, reasoning that because criminal forfeiture 

is part of a sentence, the burden of proof should be by preponderance of the evidence.  But 

even if criminal forfeiture is properly conceived of as part of the sentencing process. 

Congress remains free to establish a higher burden of proof than that which normally 

governs simple sentencing matters.  See United States v. Pehillo. 14 F.3d 881,902-06 (3rd 

Cir. 1994) (comprehensive opinion demonstrating that in RICO cases government must 

prove forfeiture allegations beyond a reasonable doubt); I Jnited Stales v. F.lgersma. 929 F.2d 

1538 (11th Cir. 1991), reversed, 971 F.2d 690 (11th Cir. 1992) (en banc). United States v. 

Dunn. 802 F.2d 646, 647 (2d Cir. 1986), cert, denied, 480 U.S. 931 (1987) (government 

asserts that criminal forfeiture under 21 U.S.C. §853 requires proof beyond a reasonable 

doubt and court agrees with government); United Stat&s v. S814.2S4.76 in U.S. Currencv. 
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51 F.3d 207,211 (9th Cir. 1995) (criminal forfeiture under 18 U.S.C. §982 requires proof 

beyond a reasonable doubt). Btaiee United States v. Rogeis. 102 F.3d 641.647-48 f lit Cir. 

1996) (although Congress could provide for a more stringent burden of proof it did not do 

so in §853); United States v. Tanner. 61 F.3d 231 (4fli Cir. 1995), cert, denied, 116 S.Ct 

925 (1996) (reasoning that if forfeiture is merely part of the sentence, then standard of proof 

should be by a preponderance). 

Congress should establish a higher butxlen of proof in this area than that which 

nonnally governs simple sentencing matters. 

Even if criminal forfeiture is part of the sentencing process, it b unique in many 

respects that warrant the higher standard. For one thing, a jury must return a verdict of 

forfeiture before property can be taken by the government The fiict that Congress provides 

for a jury trial right on the issue of forfeiture demonstrates the sound congressional intent 

that the burden of proof should be beyond a reasonable doubt   See Sullivan v. Lntiwiimi 

113 S.Ct 2078 (1993). The legislative history of the 1984 Act is clear on this point 

>- Congress Should Ensure Prompt Post-Kestralning Order Hearings for 
Persons and Businesses Accused as Well as Interested Third-Party Owners and 
Other At -Risk Stakeholders 

The restraining order provisions of the 1984 Act have been declared uncoosthutiaaal 

by most of the circuits.   See e.g.. U.S. v. Riley. 78 F.3d 367 (8* Cir. 1996); U.S. v. 

Mcnsantfl. 924 F.2d 1186 (2d Cir (en banc)), cert, denied, 502 U.S. 943 (1991); U.S. v. 

Rjall.912F.2d 1131 (9*Cir. 1990). Cf. Aronson v. Citv of Akron- 116 F.3d 804 (6 * Cir. 
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1997) (similar Ohio State "RICO" statute). 

Congress should provide for a prompt, post-restraining order adversary hearing upon 

the request of a defendant or third party ^«4io asserts an interest in the assets restrained by the 

government 

At such a hearing, the government must be required to at least show probable cause 

for its belief that the restrained assets are subject to forfeiture. The defendant or third party 

should also be able to request that the order restraining assets be lifted on hardship grounds 

— such as undue interfisrence with an ongoing business. 

Moreover, it facilitating property is restrained, there should be an automatic 

exemption for funds needed to pay counsel in the criminal case and for necessary living 

expenses. The restraining order hearing provisioa in H.R. 1965, which was drafted at the 

last minute by the Justice Department, is blatantly unconstitutional in its denial of due 

process.  See July 28, 1997 Letter to Chairman Hyde, at 11 -12 (attached). 

>•      Congress Should Ensure the Right to a Blfurcaud Forfeiture Trial 

Most courts have recognized that a defendant's request for a bifurcated criminal 

forfeinire trial should be granted. See e.g. United Statet v Sandini 816 F.2d S69 (3rd Cir. 

1987); United States v. Feldman. 853 F.2d 648 (9th Cir.), cert denied, 489 U.S. 1030 

(1988). However, some courts have declined to adopt a rule requiring even partial 

bifureation of the proceedings. See e.g., I Inited States v. Perholtz. 842 F.2d 343 (D.C. Cir.), 

cert denied, 488 U.S. 831 (1988). Because the conduct of a unitary trial is likely to result 
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in un&ir prejudice to an accused, and unduly limit a defendant's opportunity to present 

evidence showing that particular items of property are not subject to forfeiture, bifiircation 

should be available whenever the defendant requests it.    See Markus, Pp?cc<lural 

tpi^plications of Forfeiture Under RICO, the CC.E. and the Comprehensive Forfeinire Act of 

lOM: Refotming the Trial Structure. 59 Temp. L.Q. 1097,1107-1127 (1986). 

>       Congress Should Amend 21 VS.C »S3(h) and 18 U.S.C 1963 to Allow for 
Siays of Execution Pending an Appeal of a Forfeiture Order 

21 U.S.C. §8S3(h) and 18 U.S.C. §1963 should be amended to allow a defendant to 

seek a stay of execution pending appeal of the criminal forfeiture order. Inexplicably, the 

present provisions only allow a third party to seek such a stay of execution. Even DOJ 

agrees that these provisions should be amended to allow the defendant to ^)ply for a stay of 

forfeiture execution. 

>-       Congress Should Relnv^orate Rule 7(c)(2) of the Federal Rules ofCrindnal 
Procedure 

Congress needs to reinvigorate Rule 7(cX2), by emphasizing that it indeed means 

what it says: "No judgment of forfeiture may be entered in a criminal proceeding unless the 

indictment. .. allege[s] the extent of the interest or property subject to forfeiture." The 

lower courts have ignored the command of this Rule, holding that if the government gives 

notice of the specific property or categories of property allegedly subject to forfeiture, in 

a bill of particulars or even by less formal means, such as pretrial discovery, the Rule is 

somehow "saUsfied."  See e.g., 2 David B. Smith, Prosecution and Defense of Forfeinge 
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Casa, 114.01 (1997) (collecting cases). 

Nnw that thg Siiprwne rniirt hm incoiTectly stilted in I.ibreni v. United States. 116 

S.Ct 356 (1995), that criminal forfeiture can be regarded as merely "part of the sentence," 

and not in the natiue of a separate charge in the indictment, there is little or no hope of 

getting the lower courts or the Supreme Court to correctly interpret Rule 7(cX2). Congress 

must act to set this important matter right. 

>      Congress Should Amend Federal Rule of Criminal Procedure 11(f) 

Federal Rule of Criminal Procedure 11(f) should be amended, to ensure it is always 

made applicable by courts to the forfeiture aspect of a plea agreement Rule 11(0 forbids 

a court to enter judgment upon a plea of guilty without assuring that there is a "&ctual basis" 

for the plea. But in T.ihretti v. United States. 116 S.Ct. 356 (1995), the Coun held that, by 

its terms. Rule 11(f) does not require a district court to inquire into the fiMmial basis for a 

stipulated forfeiture of assets embodied in a plea agreement 

The Court did not dispute Libretti's concern about the potential for prosecutorial 

overreaching. It merely held that Rule 11(f) as presently phrased does not address that 

concern: "We do not mean to suggest that a district court must simply accept a defendant's 

agreement to forfeit property, particularly when that agreement is not accompanied by a 

stipulation of 6cts supporting forfeiture, or when the trial judge for other reason fmds the 

agreement problematic." 116 S.Ct at 365. In this regard, the Court observed that the 

Department of Justice had recently issued a Revised Policy Regarding Forfeiture By 
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Senlement and Plea Bargaining in Civil and Criminal Actions. Directive 94-1 (Nov. 1994). 

This Directive instructs prosecutors that, to ensure a valid forfeiture agreement, the 

agreement to forfeit property must be in writing "and the defendant must concede &cts 

supporting the fiKfeituic." 

Although thai was not done in Libretti, the Court, tfirough a somewhat strained 

scouring of the record, was able to coochide that tfie trial judge was satisfied, by the time 

sentence was imposed, that the facts supported the forfeiture agreed to by Libretti. 

Therefore, the Court concluded that it did not have to decide "the precise scope of a district 

court's independent obligation, if any, to inqtiire into the propriety of a stipulated asset 

forfeiture embodied in a plea agreement" — ^sart from Rule 11(f). 

In a cogent dissent. Justice Stevens emphasized: 

"[T]he law - rather than any agreement between the parties - defines the limits on 

the district court's authority to forfeit a defendant's property. [Thus,] entirely apart 

fixxn Rule 11(f), the district court has a legal obligation to determine that there is a 

Actual basis for the judgment entered upon a guilty plea. Sixdi plea agreements must 

be scrutinized by the courts to guard against the possibility that a wealthy defendant 

mi^t bargain for a lig^t sentence by voluntarily 'forfeiting' property to whidi the 

govenunent had no statutory entitlement This, of course, is not the law. No matter 
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what a defendant may be willing to pay for a fovotable sentence, the law defines the 

outer boundaries of a pennissible forfeiture." 

116S.Ctat370. 

At oral argument, even the Solicitor General explicitly conceded this important point. 

Transcript of Oral Argument, at 32-33. And yet still the majority did not acknowledge what 

the govenunent itself was willing to concede. 

The Arizona Republic said it well in its editorial on the Libretti decision: 

The Supreme Court "essentially said that if Congress wants forfeiture agreements 

reviewed [by the courts], Congress had better rewrite the rule. Congress had better 

do so." 

Legal Extortion, The Ariz. Republic. Nov. 27, 1995, at B6.  We agree. We respectfully 

urge Congress to so rewrite the rule to make this important matter of fundamental fiiiraess 

explicit 

V.      SpecUlc Provisions of the DOJ Draft Criminal Forfeiture Bill to Whkh NACDL 
Docs and Does Not Object 

In hopes of assisting the Subcommittee, and the full Committee which already has 

before it the Department's predominantly criminal forfeiture bill, HJl. 1965, the following 

are provisions being requested by DOJ to which we do, and do not object: 
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A.      Spteiflc ProvisioHS Requaud by DOJ to Wkkh NACDL QotaHaLObieet 

We do DOt object to consideration of the following provisions in the Depaitment's 

latest forfeiture expansion bill, as part of a true criminal forfeiture reforming bill, which 

includes the much-needed reiwins discutscd above. 

>• S«c 102 (Use of Criminal Forfeiture as an Alternative to Civil Forfeiture). 

V Stc 105 (RqMttiation of Property). 

> Sec 107 (Criminal Seizure Warrants). 

> Sec 109 (Discovery Procedure of Criminal Forfeiture Judgments). 

>- Sac 111 (Appeals by Government in Crimiiul Forfeiture Cases) (however, this 

should be modified to bar appeals from adverse jury verdict or verdicts of no 

forfeiture by the judge sitting as the trier of fact). 

> Sec. 114 (Motion and Discovery Procedures for Ancillary Hearings) (however, 

this provision should be modified to make discovery a right and to allow summary 

judgment motions to be made at any time). 

>• Sec. IIS (Intervention by the Defendant in die Ancillary Proceedings). 

>• Sec. 116 (In Personam Judgments). 

> Sec. 117 (Right of Third Patties to Contest ForfiMture of Substitute Assets). 

> Sec 119 (Forfeiture of Third Party Interests m Criminal Cases). 

>• Sec. 120 (Severance of Jointly Held PropaQr). 

>• Sec 121 (Victim Restitution). 
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>• Sec 122 (Delivery of Property to the Marshals Service). 

B.      Specific Provisions Requested by DOJ in its Draft Criminal Forfeiture 
Expansion Bill to Which NACDL Most Strenuousiy QatSjObject 

We most strenuously do object to the following provisions in IX>J's latest forfeiture 

expansion bill. (Page References are to the Draft Bill we received three days before the 

hearing of September 18.) 

> Draft Page 7. 

This DOJ proposal, to abolish the ancient right to trial by jury in criminal 

forfeiture determinations. Is the single worst provision In this draft full of outrageous and 

dangerous provisions. It should be rejected outright. 

DOJ would have Congress abolish the jury trial right for which the Founding Fathers 

fought a revolution, and treat forfisiture as a simple "sentencing matter," like a sentencing 

guideline determination, under a new Rule 32.2. This is an especially outrageous proposal, 

as I have discussed at length in my oral remarks. 

Moreover, the Department's proposed Rule 32J2 makes no sense, insofar as it 

provides that where no third party files a petition, the defendant's property "is forfeited in 

its entirety." See Draft Page 8, at line 2. So, what if the defendant only obtained 10% of die 

property with alleged dirty money? Obviously, the government should only be able to forfeit 

10% of the property, regardless of whether a third party files a claim. 

Rather than abolishing a defendant's right to trial by jury, diat right should in &ct be 

extended by Congress to irmocent third parties, as explained above. Indeed, as discussed 
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above, although the courts have not considered it in any iqxxted jurispnidence, the Seventh 

Amendment requires jury trial of a third party's claims. In any event, it is certainly wtiat &ir 

policy requires. 

>       DraftPa8es9,11,12,13. 

For the reasons discussed above, we object to the government's proposal for new 

powers of pre-trial seizure or restraint of alleged "substitute assets." Indeed, tiie 

government's currently abused, post-trial substitute asset forfiriture powers should be reined 

in, as discussed above. 

In addition, the Department's proposed restraining order hearing provision, at draft 

page 12, is blatantly unconstitutional. See Mmwrntn Rjley. Roth. Aronson v. Citv of 

AkmiL cited above, among other decisions on point. Assets needed to pay attorney fees or 

necessary living expenses should be exempted in facilitation cases, whether or not substitute 

assets are involved. 

>•       Draft Page 14. 

The burden ofproofshould remain as it is: "evidence beyond a reasonable 

doubt" Congress should not make the government's forfeiture of the citizenry's private 

property easy. Rather, it should be ensuring its protection against wrongful government 

takings. Why should someone lose everything he has worked for, based on a mere SIS 

likelihood that it is forfeitable - and this, according U> the govenunent's wishes, with no 

jury determination?   Do we really want to put Americans' life savings, family ftrms and 
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businesses at such an unfair risk? Al the very worst, the burden of proof should be "clear 

and convincing evidence." 

>• Draft Page 17, lines 22-26. 

This new provision would bar a third party from asserting any interest in "illegal 

proceeds" except as the most narrowly-construed "bona fide purchaser," under section 

853(n)(6)(B). There is much wrong with this. But for one thing, it is plainly 

unconstitutional. 

Under the government's proposal, if the third party is the true owner of the alleged 

'proceeds," she is to be divested of them without any opportunity to be heard! What if they 

ate not in fact "proceeds"? The government is not infiillible. 

>-      Draft Page 19. 

Discovery should not be discretionary. How can parties be divested of their property 

witfi no opportunity for discovery? A motion for summary judgment should be permitted 

prior to discovery, as well as afler discovery. A private citizen subjected to the perils of 

forfeiture should be able to obtain quick, appropriate summary judgment relief against the 

government, just as litigants can in all sorts of other civil disputes with "lesser" accusers. 

This is not only &ir. This is the only efficient use of scarce federal court resources. 

>-      Draft Page 27. 

The uniform defmition of proceeds here is grossly unfair. Indeed, it is even worse 

than (and inconsistent with) tlie highly objectionable one already insisted upon by the 
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Dgwrtment in HJL 1965. See NACDL Letter to Chainnan Hyde, July 28,1887 (attached). 

Here, DOJ constiucts a provisioa for itself that does not allow a deduction for the cost 

of legitimate goods sold or services provided under any circumstances, no maner how 

technical, or regulatory the forfeiture-triggering infraction. 

> Draft Page 29. 

18 U.S.C. §924(d) would expanded under the DOJ draft - to broadly sweep into the 

scope of forfeiture not only firearms, but all property "involved iit" a crime of violence or 

drug trafRclcing crime in which the firearm was "used" or "carried." This is completely 

unnecessary, and dangerous. It gives the BATF even more fodeiture auAority than otiier 

agencies, because the "involved in" language is so broad. 

> Draft Page 31. 

The govenunent's reach must be curbed in this area. Vehicles used on two or more 

occasions to transport computers, et cetera, simply should not be forfeitable. 

>• Draft Page 31. 

The draft would e;qMiid forfeiture under the National Firearms Act Why? The 

e)q>ansion seems wholly unnecessary.  The language is also too vague and over-broad. 

What assets are DOJ and BATF trying to reach here? Homes in which guns are kept? 

VL     Conclusion 

Mr. Chairman, thank you very much for affording us dK opportunity to be heard 

about this important subject of criminal fiirfeiture - specifically, the many ways it needs to 
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be reformed to rein in the current arbitrary, abusive government powers so victimizing of 

innocent property owners. 

The last thing that is needed is for the government to be given still more sweeping 

criminal forfeiture powers. 

Not only should this latest DOJ Draft Bill be rejected. The Committee and Congress 

should likewise reject H.R. 196S. HJR. 196S, also drafted by the Department, is primarily 

a criminal forfeiture (expansion) bill. And it is for too badly infected with the same 

dangerous provisions in this latest DOJ draft bill to be supported. 

We hope you will convene additional hearings as soon as possible, on the many ways 

in which current oiminal forfeiture law is in diie need of meaningful reform, to protect the 

sanctity of the basic American principle of private property ownership. 

Meanwhile, HR. 1835 is a very good, broadly-supported, true civil forfeiture reform 

bill - uncoruaminated by DOJ's criminal forfeiture expansion wishlisi. It was the subject 

of very positive hearings at the Full Committee in June. We hope it will be moved to the 

floor immediately, and independently of the Crime Subcommittee's serious consideration 

about criminal forfeiture reform. 

We lode forward to assisting you and the Committee in any way we can to achieve 

the necessary reforms of both the civil and the criminal forfeiture laws. My fellow co-chairs 

on the NACDL Forfeiture Abuse Task Force and I stand ready to help; as does our very 

knowledgeable legislative director in the Washington National office, Ms. Leslie Hagin, 
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who may be reached at (202) 872-8600 (ext 226). My fellow Task Force Chairs and I can 

also be reached through Ms. Hagin at the national ofiBce. 
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5«r 

URt^ 
rMT URGENT 

July 2S, 1997 
Bjr Band DeBmy < 

Honorable Heoiy Hyde 
Chainraa 
U.S. Ho«*e Judiciary Commiaec 
2138 KaybwB Houaa OfBce BmldiBg 
Waihington,DC.  205IS -    •• 

Dear Mr. Chainnan: 

At you know, ibe National Auociation of Criminal Deftiuc Ltwyeij 
(NACDL) Is the prremisenl organization in the Uoited Slates advancing the 
minioa of the nation's criminji defeiue lavryen, secuied to the citizeniy undar 
the Sixth Amendment to the Coonituiiaii, to ensure juadee and due process for 
persons accused of crime. We are a professiooal bar associatioa foanei in 1958 
and comprised of 9,000 direct members, and 78 state and local afGliales with 
another 25,000 members. Our members include private ciiminal defense lawyers^ 
public defenders, judges and law pcxifeason who have devoted their lives to 
preserving fairness within America's criminal justice system. Many of our 
members have defended the many citizens who have been victimized by the asset 
forfeiture laws you have for so long been trying to nfimn. Many have doiu so 
for ftc*, woridtig pro bono. 

NACDL is grateful for your leadership in this area. Through the years,«« 
have staunchly supported your valiant efifbrts to reform these unhir laws and curb 
the abuses sufiered by innumerable Americans at the hands of overzealous law 
enforcen»nt agencies.   We have worked tirelessly at every oppommity to lead 
our assistaiKC In the legislative process toward reform. And we appieciate the 
opportunity to play any role in your worthy efforts. 

We cannot, however, support H.R. 19fi5 as written. Rather than reining 
in abuses, this bill now substantially txpands the forftiture lawi, which will lead 
to an Incrtast in law enforcement abuses. 

lOlJ CanrmtciiiAmin NVr, Smiti 901   WtiAlntmi. DC tOOJS 
Ttl   tKaim-MOO E-mull: milhl»ntcil.tam 
fax: n02l^7}-t6!O WVMn: ww>,.crijnaial/iiiila.-t 
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We write to explain la detail our objections to H.R. 1965, in terms of both Its civil and 
criminal provisions. We have raised these objections with your counsel, counsel for Mr. 
Conyen, and counsel for the Department of Justice. We have asked to speak with you personally 
about them. And we memorialized ihem all, preliminarily, in our June 17 letter analysis 
objecting to the 'Discussion Dtaft Document,' which was iatroduced in Commiitea without 
change, as H.R. 1965, two days later, June 19,1997. 

We have been advised by General Counsel Tom Mooney that our comments are 
welcome, and that they will be given careful consideration. In that spirit, we reqiectiUlly offer 
the following reCned comments about RR. 1965, as cuirently written. 

In short, we believe your worthy effort to reform asset forfeiture law was frustrated at the 
mailc-\q> of H.R. 1S35, when a switch was made in favor of a substituie bill ttacking the DOJ's 
demands for new, ever-more expansive forfeiture powers. At that time, several hastily drafted 
provisions were inserted into the bill at DOJ's behest widt no Input Etom NACDL or the many 
other concerned citizens and organizations long suppoitive of your refomt efforts. While we 
know your bill is intended to curb forfeiture abuses, if enacted as now written it will in bet 
grtatfy apand ikt govtmmtnl 's unfairforftirun povtrs, both In ttrms oftcope and 
proctdwts. batted of curbing them. HR. 1965 »i written would make forfeiture law mart 
un&ir, not less. 

As you have been In the vanguard in attempting to bring about mcaningfol refomi, wg 
urge you to make some critically important changes to Hit. 1965, through a Manager's 
AmeodmenL 

The following are the most seriously flawed provisioiu of KJL 1965, and are the ones 
most in need of eofiection through a Manager's Amendment: 

1. H.R. 1965 contains an 'oeffiective 'uniform innocent owner* provision which Wls to 
protect bonafidt sellers of good and services, like metchaots, automobile dealers, 
banking institutions, doctors and attorneys, who unknowingly engage in an aims-length 
commercial transaction with someone who happens to be using money lacer found subject 
to forfeiture. 

2. RR. 1965 contains an extraordinaiy provision effectively repealing an individual's 
existing right to summary judgment against the government for wroogftil seizures. It 
car\'es out a special mle on summary judgment in favor of tha government in forfeiture 
cases, wliich is not only unfair to the affected citizen, but anomalous in American law.. 

3. H.R. 1965 expands current forfeiture law to encompass all 'gross receipts* allegedly 
obtained 6om almost every felony in Title 18 of the federal code, thereby encouraging 
unEur seizures by federal agencies that In many instaoces will destroy or force into 
bankruptcy legitimate businesses. 
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4. H.R. 1965 provides for extreme and unprecedented ptc-trUI, injunctive rrtfraintt on 
entirely untainted property (so^atled 'substitute assets*), which are not the pcimny 
property allegedly subject to forfeiture, without the government ever having to 
demonstrate that the substinite assets are actually forfeitable and that they are at liskot 
being concealed, transferred or dissipated. The defendant is afibrded no right to a 
meaningful hearing on the propriety of the restraint, at any time. 

5. H.R. 1965 contains a provision that would deprive indigent citizens of their new right 
to appointed counsel without unreasonable interference by the attorneys for the 
government. This provision requires that an indigent citizen who seeks appoaBaaa. of 
counsel must first subject himself to wide-open, uncounseled interrogation by the 
prosecutor on not just htz financial status, but even on the merits of the ( 

More specifically, by page and line cite, here are the leasoia why rbtat ptorUoos in 
H.R. 1965 must be deleted or changed: 

I.        Page 7-8, lines 9-25; lines 1-17. 
Re: "(d) Appointment of Couiuer. (Sec 2 Creation of General Roles 
Relating to Civil Forfeiture Procedures)   . 

This provision is anadiema to American law. It is inconsistent with fundamental 
American principles of due process end fair access to justice. It would cooditioo a citizen's right 
to appointed counsel on his or her "willingness* to be subjected to wide-open, uncounseled cross- 
examinadon by the prosecutor before the case has even begun. 

This provision should be deleted in Its entirety. It should be replaced wUk aJUr 
appointment of counsel provision, consistent with the model Criminal Justice Act 
(CJA) appointment of counsel provisions — as provided below. 

As currently re-written by DOJ, this core provision is now tneaningless. It creates 
a costly, unwieldy procedure, unique to American law, whereby one's claim of indigence 
and request for coiut-appointed counsel is subject to cross-examinatioD by the 
government. It not only allows a prosecutor to cross-examine an imcounseled citizen 
about his assets, under the guise of probing the bona fides of his claimed indigence. // 
also allows a wide-open Interrogation as to anything. Including the substance of the 
charges underlying the seizure and potential defenses to forfeiture, such as the innocent 
owner defense. 

This was no oversight by the DOJ. They have insisted upon this provisioti, as 
written, even after it was pointed out that it would allow prosecutors to cross-examine 
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the uncounseM citizen claimant, not just on the issue of indigence, but on the merits of 
the case. 

Thus, the nation's poorer citizens, or those rtndertd Sndlgent by the govermnent's 
seizure of assets, would have to run the substantial, unprecedented risks of uncounseled, 
under-oath questioning by prosecutors in order to obtain court-appointed counsel. Those 
wealthy enough to afford private counsel would not 

Of course, under all other appointment of counsel statutes, the courts are quite 
Ci;>able of discerning whether one is actually financially eligible for the benefit 
E4>ecially ill-considered and wasteAil, this provision in HA. \96S may even compel the 
courts, under the Fifth and Sixth Amendlnents, to appoint counsel to the person being 
subjected to such an unlimited examination by prosecutors — a procedure supposedly 
intended to decide whether or not the penon should have counsel appointed. 

In addition, as now written. Subsections (2) and (3) in tte bill are in confiict 
Subsection (2) envisions using the well-established, fair procedures established under the 
Criminal Justice Act (CJA) for appointments of counsel. (These are the model 
provisions always envisioned by previous Hyde and Conyers bills over the years. And 
the CJA fund is now even the sot4rc« to be tapped under the bill, rather than the Asset 
Forfeiture Fund as you originally intended, for the money to pay for appointed counsel.) 
Subsection p), however, cootiadicts subsection (2) and is tinpcecedented in American 
jurisprudence. 

Tht following anundimtit b nttdtdlo eomet the confusion between ((0(3) and 
(d)(3), and to restore this core, appolntnuni qfcounsel provision to a meaningful one. 

DeleU Section (d)(3), at page 8, lines 6-17, in Its entirety. Substitute the 
following, as a new (4)(3): 
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"(d) * • • 

(3) The procedures for implementing the right set out in snbdivision 
(d) (1) of this section shall be those provided by law, and as provided by 18 
U.S.C. 3006A and Fed. R. Crim.P. 44(b), and by local rule of the district 
coart in which the property b seized or the forfeiture is commenced. Tb« 
request for appointment of counsel shall be made to the Clerk of the Court of 
the district in which the property is seized, who shall provide the applicant 
with a Financial AfTidavit. The Clerk shall forward the request for counsel 
and completed Financial Affidavit to a United States Magistrate Judge, who 
shall act upon the request within five (S) court days. All time periods set 
forth in this statute shall be tolltd between the time the person submits the 
completed Financial Affidavit and the time the court acts upon the request. 

IL       Page 10, line 20. 
Rf: "Uniform Innocent Owner" Provision. 

Tlib Is an ineffective "imtform Innocent owner'provision failing to protect l>onaJide 
sellers of good and services — like merchants, banking institutions, and attorneys — who, Uke 
bona fide purchasers of tangible property, also unknowingly engage In an arms-length 
commercial transaction with someone who happens to be using momy later found subject to 
forfeiture. 

"Innocent owner" Is too narrowly defined In this provision. The provision must be 
clar\fled to Insure that equally-deserving bona fide service providers and bona fide sellers 
are also covered. 

In order to qualify as a bona fide purchaser f^FP") for value under dje Innocent 
owner provision, you sliould not have to literally purchase a tangible piece of property from 
the bad actor.   Thus, the bill needs to be explicitly clarified to state that the term "BFP" 
Includes bona fide service providers ("BFSPs'n. and bona fide stUtaJTBFSs'). 

For example, a merctiant or automobile dealer, or a service provider such as a 
hospital, bank, doctor or attorney, who unknowingly accepts tainted money from some bad 
eccor in exchange for legitimate goods or services also ought to be protected under the 
"BFP" innocent o^«'ner provision, so long as he or she was reasonably without cause to 
believe that the money was subject to forfeiture. ' 

' Note that this "due diligence" requirement now in H.R, 1965 is not even pan of the 
innocent owner provisions in current law at sections 881 and 981. Thus, in this way alone, 
the provision already represents a significant narrowing of the current innocent owner 
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In our June 17,1997 pretimiiKiy letter aniilysis of the "discuuion draft" DOJ 
substitute bill that would become H.R. 1965, we said all ofthe courts have given the 
identical BFP for value provisions in the criminal forfeiture statutes the reasonable 
inteipretation that "BFP" includes bonafidt sellers and service providers ("BFSs" and 
"BESPs ").   But there has now emerged an especially troubling judicial development, 
Ounks to DOJ's chief bill negotiator, Stefan Cassella, making it even more imperative that 
this bill be correcCed to specify that BFSs and BFSPs are fully within its contemplation of 
protected innocent owners. 

Unlike all other courts, the D.C. Circuit - in the 5CC/cases litigated by Mr. Cassella 
— has now given the "BFP for value" provision a very narrow, literalistic reading -at 
Cassella's urging — thus defeating the bonafide interests of the innocent service provider. 
See United States v. BCCl Holdings (Luxembourg^. S^.. 961 F. Supp. 287, 295 (DJD.C. 
1997) (American Express Bank cannot qualify as "BFP for value" under §1963(1X6)CB) 
because that provision protects only "those transactions involving the purchase of tangible 
property.") United Slates v. BCCl Holdings (Luxembourg). SM., (In re Petitions of Trade 
CredUors), 833 F. Supp. 22,28 (DD.C. 1993X qtf^< 48 FJd 551 (D.C Cir.), eerL demed, 
116 S.CL 563 (1995) (same). 

The fact that the government (indeed, Mr. Cassella himself) is arguing In courts tot« 
literalistic inteipretacion of BFP for ^ue, and succeeding (at least in some cases), while 
simultaneously telling the Committee staff that "of course, BFP is broad enough to cover 
BFSPJ and BFSs", makes it all the more importaiu that the words "BFP for value" be 
replaced by language that specifically and accurately reflects Congress' intent — to protect a 
much broader category of Innocent parties who unknowingly engages in anns-lcnglh 
transactions with a bad actor, that is, BFSs, and BFSPs for value as well. 

in.     Page 16, nnM 6-12. 
R«: Scctlon Sec. 2 (I) (the So-Callcd **Pr«-Discovcry Standard'^ 

Subsection (Q, at page 16, tines 6-12, should be deleui In its enttrefy. 

This Is an extraordinary provision, creating a special, and abusive, summary Judgment 
rule/or the government In forfeiture eases, enjoyed by no other party In any other type efelvU 
litigation. The provision would defeat the citizen's current rights to summary Judgment 
against the government In a case commenced without the requisite probable cause, by carving 
out a special rule on summary Judgment for the government In forfeiture cases. It would 
allow the government to ^elie now, and fish later '— through the very costly, time-consuming 
civil discovery process — to try to find efler-the-fact Justfftcation 'for Its forfeiture action. 

defense. 
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The objectionableprovaien does not deal wUh the governing Fourth 
Amendment/probable cause seiture standard, as some have suggested. This provision does 
not deal with the seizure. Rather, it would grant the government the new Iright' to delay 
responding to a timely and meritorious motion for summary Judgment, as any other litigant 
would be required to do in any ot/ier case under the summary Judgment rules. 

At best, the'cuiTent wording of this Rule 56 discovery provision is both coofitsing and 
misleading as now written. But worse, while DOJ is assuring Congress that tiiis provision 
merely 'tracks Rule 56,* the general summary judgment rule, it is clear the Depaitment intends to 
argue something much different in the courts. 

At best, theiv the provision is nonseiue as written, and can only produce coofudoo and 
unjust decisions, because some courts are bound to conclude that it 'must* mean somethiag 
different &om the current law of suttunary Judgment, as specific congressional dictates arc noc lo 
be interpreted by the courts to be meaningless. For that reason alone, it is best to singly 
tliminate the entire provision. 

Worse still, this provision says that even if a citizen has a good claim for summary 
judgment, the court would now be specifically forbidden from handling the case as it would any 
other, according to standard Rule 56 summary judgment procedures. Rather, the court would be 
forced to allow the DOJ to operate under special ntles, v^iereby the *Worid's Largest Law Fizm' 
could harass an innocent citizen and waste the federal court's resources through a costly and 
time-consuming 'fishing expedition* for new evidence to 'support* its forfeiture allegatiotL 

Given the ftct that property is not supposed to be seized without probable cause, it would 
be far better to require a rule opposite to that in the bill — that a court should never allow the 
government a continuance for discovery under the now-discretionary Rule S6(f). before the 
govenunent answers, arid survives, the citizen's summary judgment motion.   As recently 
observed by a federal court of appeals: 'Without such a nile, government agents might be 
tempted to bring proceedings (and thereby seize property) on the basis of mere su^icion or even 
etunity and then engage in a fishing expedition to discover whether probable cause exists.* U.S. 
V. St9l.9i0.00 U.S. Currency, 16 F.3d 1051.1067 (9* Cir. 1994); Accord U.S. 531,990.00 U.S. 
Currency, 982 F.2d 851, 856 (2d Cir. 1993). At minimum, this mischievous provision should 
be strieken/rom the bill The government should not be granted any such special rule. It 
should be bound by the same rules of procedure, including summary Judgment ntUs, as bind 
alt other litigants In America's federal courts. 
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IV.     Page 23, lines 6-20. 
R«: "Uaiform Deflnitioo of Proceeds" 

H.R. 1965 in fact now has two dlffennt dtflnltions of proceeds 'and b not uniform. 
Thtrt should bt only one such definition of proceeds. As now written, this proriilon would 
greatly expand current forfeiture law to reach all Tgross receipts 'allegedly obleinedfrom 
almost every felony in Title It of the federal code, thereby encouraging ur\falr seizures by 
federal agencies that in many Instances will destroy or force Into bankruptcy Itgitltnat* 
businesses. 

This Isprobabfy the single most agregloitsprovision In HJt. J96S, It should b« 
tleleted In its entirety, and replaced with a more reasonable, more tfiilv unfform 
definition of proceeds. 

The bill provides a broad "gross receipts'* definition of proceeds." In non-money 
laundering cases, the bill now provides a narrow exemption allowing legitiinate business 
persons to deduct the cost of the goods or services provided from the gross receipts 
subject to forfeiture, but only if it involves an overbllling scheme. Thus, the government 
will surely argue to the courts that, unless an "overbilling scheme" is involved, ttie 
narrow allowance for the costs of the goods and services provided does not qjpty. 

Very few fraud or other white collar cases involve overbilling. Instead, they 
involve all manner of different circumstances, which should be treated the same. 

Moreover, the money laundering statute's definition of "proceeds" should be the 
same as the definition in all other forfeiture statutes. Otherwise, the government will 
continue to overuse and abuse the over-broad money laundering statute (automatically 
appending it to all charges in just about every case it brings, simply to 'Yeap the bounty" 
mllowed under the current overbroad definition of "proceeds" in that statute). 

By defining "proceeds" in the broadest terms, the Department would turn 
"proceeds forfeiture" into an instrument of draconian punishment rather than the 
remedial provision it is supposedva be. 

We are all agreed that the deduction for reasonable costs are only to be 
available, as under the bill, for legitimate goods and services. So drugs and othtr 
Inbtrtotly illegal enterprises would not even be considered for the dcductioB. Wa 
do not object to the requirement, imposed by the bill, that the deduction only bt 
available for legitimate businesses. 
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retckimt by t^pmmtwamtmttamdtktsmr^Srtwiptvmx, at &« wUm of tbe 
yraaccstor, of al lorts of Ultimate basimttsa — tMaury bcsiBcsscs, ssuil 
pmtmti ifcitii, aad cospiczcsrp«raCkoas iliitf — spea wUckso BASJin tke 

The cocrts are alrtaify grcady tioubteJ by telppnaneoc's arrtj^ eourtrooat 
ad-*ocGcy ^ont to COCKTJC sotre pLtx-<tA foc&iHtelMMei as aOowias ibriedure of 
the ~|?oss receiptx" of en ogmsr, wtt!»a( tcy aDowsace fix ibe cost of legkiinate goodl 
acd services provided by the ofifesder (Xherwise engaged ia a Icgiiimaie ectesprise. 
Cowtt have reboSied these ar^'-aretits becaose tbejr rigbdy caosidcr tfae lesolts sought by 
(be goveanoest to be "absurd." Set t.g^ UmttdSteui v. itu(y> '^S 1^-3^ 367,371 (S* 
Ck. 1996} (coon ofq^peals discusses as "afasisd" government fomnitioo that S28 
millioa — (be gross feceipo of insunace cwiijwiriiq aminislug a RICO eaterprise — was 
subjea to fotiieiture; coott observed that such an extmee fix feicae would prevent tfae 
insurance companies from pcying the claims of their poiicy holders); UnitedStates v. 
122.942 Shara of Stock, Ml F. Sapp. 105 (NJ5. III. 1994) (.'ejecting government's 
attempt to define moaqr laundering proceeds as gitss receqKs under 18 USC9SI 
(«X1XQ)- 

The results that would occur in innumerable cases if pioceeds are so broadly 
defined as now b HJ^ 1965, would be horrific. It is well recognized by tfae courts Aat 
the government has been abusing even the limited atuhorUy'a now possesses to forfeit 
the proceeds of "Vfaite coUar^ tfpt offenses. 

For example, in embezzlement cases, where a defimdant has returned tfae piopetty 
embezzled prior to the time the embezzlement is discovered, the govemmetit has 
nonetheless sought forfeiture of the entire amount of tfae proper^ or monies embezzled. 
This results in wiping out the legitimate businessperson defimdant. wlio, of course, no 
longer has the wherewithal to pay back the amotmt embezzled smce he has alieady 
returned the money to the enti^ from which it was taken. Indeed, this so troubled the 
conservative U.S. Court of Appeals for the Fourth Circuit that tfae panel reversed 
defendant William Aramony's money laundering conviction in order to knock out the 
unfair "proceeds" forfeiture. At oral argument, the panel made it clear that &is is what it 
was doing.   U.S. v. Aramony. 88 F3rd 1369 (4 * Cir. 1996). 

In other circumstances, this provision could wipe out entire businesses. A 
defendant property-owner should not be wiped out by the forfeiture simply because he 
has in some technical way committed a fraud or has supplied widgets that are not 
precisely up to Department of Defense "mil spec" standards. 
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H.R. 196S puiports to provide some relief^ but only in a nanow class of 
"ovetbilling" cases. Yet, even there, the relief promised by the provision is illusofy, 
since it does not apply to all-encompassiag money laundering cases.  For example, in 
every ease in which fraud is involved, the government typically charges money 
laundering as well (due to the tremendous overbreadch of the money laundering statute). 
By doing that, the.government avoids any limitation on proceeds forfeiture in cases based 
simply on mail or wire fiaud. 

TJi* currentprovblon dtJUtlng proceeds as alt 'gross receipts" shouid ba 
stricken and the following definition substituted, as '(2) " at lines 6-20: 

"(2) For pnrposas of paragraph-(I), the tern 'proceeds' b dcfloed as follow*. 
"(A) lo cases Involving illegal prodacts soeh as controlled substances, Illegal 
services, sach as odomctar tampering or nnlawfkil activities such as espionage 
or arson, or healthcare fhind Involving the provision of nnneeessary servtecs, 
the term 'proceeds' means property of any Idnd obtained directly or 
indirectly, as the result of the commission of the offense giving rise to 
forfeitnre, and any property traceable thereto, and is not limited to the net 
gain or profit realized from the offense. 

"(B) In eases Involving essentially lawful prodacts or lawAil services that are 
sold or provided in an Illegal manner, the term 'proceeds' means the amount 
of money acquired through the Illegal transactions resulting In the forfeiture 
less the direct costs iocurred in providing the products or services. The 
defendant shall have the burden of going forward with the evidence 
conceroing direct costs. Once the defendant does to, the government shall 
bear the ultimate bnrdea of proving the amount of the proceeds subject to 
forfeiture."* 

' This definition of proceeds avoids cot\fusing eonfllet In the law threatened ty 
the current wording in H.R. 1965. Unlike the current wording of the bill, this 
suggested amendment tiackl^ri'ther than eo^fllcti. with the established case law 
under the current money laundering andRJCO statutes. E.g., United Stales v. Riley, 
78 FJd 367,371 (8th Cir. 1996) (characterizing as "absurd" government's contention 
that S28 million, representing the gross receipts of the insurance companies constimting 
the RICO enteiprise during the course of the alleged conspiracy, was subject to 
forfeiture; court observes that an insurer's gross receipts would include amounts needed 
to pay policy holder claims); United States v. llzza Industries, 775 F.2d 492,498-99 (2d 
Cir. 1985), cert, denied, 475 U.S. 1082 (1986) (in bid-rigging conspiracy, "proceeds" 

10 
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V;       Page 24, lines 7-9. 
Re: Subsection (3), under (h), "Uniform Definition of Proceeds" 

The Eighth Amendment has been uniformly held to provide no protection to 
the citizen challenging a proceeds forfeiture. If Congress fails to protect that citizen 
or business entity from abuses in this area, the person will in fact have no 
protection. 

Lines 7-8 on page 24 must be deleted, and Instead, the following should be 
substituted:   "shall be left in the discretion of the court** 

This change is necessaiy because the Eighth Amendment as it has been Etiis- 
inteipreted by the courts, would never proklbil a forfeiture otproceeds that have been 
invested and then greatly appreciated in value.  Relying on the Eighth Amendment in this 
area is reliance on a straw man. 

VI.     Pages 68-«9 
Re: Section 47 — "Hearings on Pre-Trial Restraining Orders." 

As we have stated to your counsel, Mr. Conyers' counsel and DOJ eounsd on 
numerous occasions, tliis criminal forfeiture provision is extreme and unwise. It provides for 
pre-trial, injuncth/e restraints on entirely untainted property — so-called Substitute assets '— 
which are not the primary property allegtdly subject to forfeiture, without the government ever 
having to demonstrate that the substitute assets are actually foifeitable or that they are at risk 

subject to forfeiture should be amount of money acquired through illegal contiacts less 
the direct costs &om the contracts, such as the cost of cement used on a particular 
project; however, the prorated cost of a cement mixer, wliich might be used on other 
projects, could not be deducted); United States v. Masters, 924 F.2d 1362. 1369-70 (7th 
Cir.), cert, denied, 111 S.Ct. 2019 (1991) CMie proceeds to which the statute refers are 
net, not gross, revenues-profits, not sales, for only the former are gains.*0; United States 
V. Elliott, 727 F. .Supp. 1126 (NJD.I11. 1989) (in case involving lawyer convicted of 
misusing confidential client information for his personal benefit in nine sets of securities 
transactions, government conceded chat the purchase price of the stock defendant bought 
had to be deducted firom the sale price to calculate defendant's proceeds from the 
scheme); United States v. 122,942 Shares of Common Stock, 847 F. Supp. 105 (NJ3.II1. 
1994) (the term proceeds in 18 U.S.C. §98 l(a)(IXC) encompasses only the profit from a 
fraudulent stock transaction, not all of the property acquired as a result of the transaction; 
claimants were entitled to the return of their directs costs in purchasing the stock). 

11 
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of being eonctattd, transfirrtd or diaipattd. Tht dtftndant b afforded no right to a 
meaning/ul Ittaring on Hit proprltty, or impropriety of tht restraint 

Tlie ivliole section 47 on pre-trial restraint of substitute assets should be deleted 
In its entirety. There is no "fix" for this provision. 

Coagresslias never given the go^'emment power to restrain or seize substitute 
tsseU prior to trial. Andfor good reason! 

This new power envisioned in the bill would tllow the government to destroy the 
ability of the citizen accused to use his own assets to obtain counsel and pay for the 
expense of bis defense aitd to support his fiunily. before there Is any adjudication of guilt. 

The government uys it needs this new authority in all criminal forfeiture cases. 
Don V buy it   This drastic power to economically cripple the defendant at the vety outset 
of his battle with the government will be greatly abused. 

The concept of forfeiting "substitute assets'* at all (post-tnal) has always been a 
dubious one. It first entered the law as a limited concept in 1986 and has been abused 
ever since. Many examples are easily found.  (We can provide them to you or your 
staff.) 

Reasonable restrictions must ahvays be placed on any forfeiture of "substitute 
assets." Without such restrictions, any "substitute asset" provision is uneriy contrary to 
&e spirit and purpose of all your laudable efforts toward reform. It would simply ^ve an 
outrageous new power to arbitnriiy restrain all of a defendant's property, on the theory 
that all of the property constitutes substitute assets which might be subject to forfeiture. 
The government gets to do this without having to make any showing to the court that the 
"substitute assets" are in feet subject to forfeiture or that such drastic restraint is 
necessary to conserve the assets. 

This provbloH must be itrie/cenfrom the bill 

•Mr. Chairman, some might claim, u the Department's chief negotiator Scefu CasseUa 
does, thai H.R. 1963 is better than no bill u all because ai long ts it makes fbrfelcuic 'procedure* 
more fair, there is nothing wrong with to vaxdy expanding the government's civil tnd crimioal 
forfeimre 'po\vers.'   Aside from the fact that the bill crtatts l€SJ/air prattdwti (tg., the 'seize 
now, fish later,* special govemitient summary judgment rule iddrested above), the argument is 

12 
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timply txT too sweeping. As you have observed in your excelleat book. ForftUing Our Property 
Jtightr. Is Your Proprry Safi From Stizurtl (Cato Insdmte 1995), the scopt of forfeiture 
»fanit« b just as important as the proceduxes used in enforcing them. Statutes that allow drastic, 
arbitrary forfeitures — such as those eiKlorsed and expanded by KJL 1965 as written — cannot be 
made &ir through procedural tinkering, however well-intended. 

As your own book denionstrates, OM of the central problems with forfeiture is the 
extreme overreach, or scope of govemmest powers under the forfeiture statutes — an overreach 
greatly aggravated, through unprecedented expansion, by RR. 1965.  This overbreadth. 
expanded by the bill, will allow the government to impose drastic penalties on wrongdoers and 
on innocent persons alike. 

Finally, you should be aware that thit bill is but apiece of the Depaitnient's strategy to 
use criminal forfeiture much more, and to render it much more un&ir in terms of both scope aod 
procedure. Right now, they are busy lobbying the U.S. Judicial Coofereoce to do away wi± the 
right to s jiity trial in criminal forfeiture cases. Their scheme is to substitute a 'streamlined* 
sentencing proceeding before a judge, at which rank hearsay would be admissible. 

Make no mistake, the Department is intending to use criminal forfeiture much more and 
much less fairly than in the past — in .large part because of the extremely e:q>ansi6oist criminal 
forfeiture provisions in RR. 1965. 

Crimlnal/orfeiture Is In many resptcts at least as troubling as cMI/oifeiture. If 
anything. Innocent third party property owners and other innocent property stakeholders are 
harmed even more by crimlnal/orfeiture actions. For example, these statutes provide diat a 
third party claimant has no right to a jury, a circumstance of very questionable constitudomlity. 
This is wrong and should be changed. Likewise, the statutes place Ae burden of proof on the 
ituiocent diird party claimant. Moreover, third party claimants can assert no interest at all until 
the criminal proceedings against the one accused wrongdoer is completed, which of course can 
and routinely does take years, especially in complex white collar business cases. There is a vety 
large body of well-established caselaw dealing with the claims of innocent third parties whose 
property has been wrongfiilly resoained or seized under the criminal forfeiture laws. 

Although RR. 1965 now largely a criminal forfeiboe bill, it does nothing to make these 
unfair procedures in criminal forfeiture more just Rather, it gives the government greatly 
e.xpar^ded criminal forfeiture pon-ers, including the draconian power to restrain substitute assets 
prior to trial. 

Again, \tr. Chairman, we commend you for your tireless leadetship in attempting to 
meaningfully reform the asset forfeiture laws. But the current bill, RR. 1965, is so seriously 
flawed that we cannot support it.  It is no wonder that the Department and some other law 
enforcement agencies who have always opposed your reform efforts are now the only supporters 
ofihe current bill. 

u 
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As (hxijrt, wc nippoct you in ]«» nlUnt cflfbfts, ind look lonnid to assisting jrou in 
iny wiy possible lo remove or unaul the most egregious rorfeinire-expaoding pnvisioQS the 
OOi bn owiaged to slip Into your bill. 

«iy, SjBEerely, 

Oenid B. Leftourt 
NACDL Picsideol-Ekct 
New YodcNew York 

Leslie Kagin 
NACDL Legillalivi Dbector end Counsel 
Washington, D.C National OfBee 

E.E. (Bo) Edwanls 
NACDL Foifeiiw* Abuse Task Foice Co-Chair 
Nashville, Tennessee 

C?: •7^ 

Oevid B. Smith 
N^CQ(( Fotfeiiure Abuse Task Foice Co-Chab 

^ViigiaU 

ennao 
N>CCCL Forftinm Abuse Task Force Co-Chair 
Seattle. Washington 

Hooofible John Cenycrs, Ranking Member 
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Sqiteiober 17.1997 
By Hud Otttvcry 

Hononble Bill McCoUum 
Chunnan, 9ul« oiruniOee on Criin* 
Uidtad SMM Houie Judidtry 
207 Cannon Hoiuc OtBce Buildiaf 
Wiihia«(oiv.DC   20SIS 

OMT Mr. Cbaiimui: 

We vpneiMc being invited le totify about cnminal aaal fatMtura.   The 
cWTUtt unliunien tai undue scope of govenimeat (HIIWIIII in thii oomplicatad ad 
imporlanl ma of the law is of utmost coocen to us in out ouaaion to aeaun 
jtolica sad due ptoceas for pcnoDsaccuied of crime.  It 1* a subject tbst deserMea 
serioui and cai^iil coniidenlioo. 

Bv«D with a highly axpect cadre of IbrfUtiac law special its, bowcva, «• aic 
laable to give (he <kaft biO «c received two days ago (be thtaoiigh icviaw it 
nquircs. Ilie ncview we have beai able to give it hat Dooechaiea* elaariy 
(yniflimwl thai it is i bill with seriooa deftcts and dangers to the cbeiialwd nghli 
of iiiiMw wit Anericam to pcivie piuixity uwumhip. privacy and liberty. It 
afaaiea many, and indeed '"«'-'"* even moie, of the infirmities in the mostiy- 
ctiniBai fiicMtwe bill ncgotiBiid by DO} with Chainnen Hy<le and Rnklng 
Mcnbar Cooyart. HJL 196S. 

htagr paople an now awara of te giaa) iqimkaa that an wteakad thrangh Itaa 
so-cnDed 'civil* aaaet fuiMnaa Unn.  And much has now been writtan abogt it, 
inrhnliiig, foa aouople, the ejucUoil book by the ChairTnan of the AiU cosunittea, 
Mr. Hyda. fotftlttiig Ow JUghti. b Your fnptrty Stf^ From Sstnr*? (Cato 
Insdtnto 199S). What ia all too takDown, bawcver. is that cunent criminal 
ferfadtnre law iaoeeslngly abused by guvenuuna •gcocies in ways at leeat aa 
troubling as *eivU* fotfeiturc laws. And the gmwuumifs ptoposab in tfalt draft 
andinRR. 196S would turn criminal tarfelture into a tool of opjmadon even 
mors draeoBiao than the 'civil* finfUtuie lawi have been. 

I02S CawwfKM 4miu> IfW, iaiit Ml   NWMif Ma. DC MOM 
TtL (lattn-ttao t-m»U: utIifomtM.ctm 
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Some of the wont pnviiioiu of (be cuncnt version of HJL 196S, tbe product ereomproaue 
negotiations between Ihe OOJ, Full Comtnittce CbcinDin Hyde nd Rniking Member Cooyar*. 
ne el*o in this draft mceiure. They uc addressed in detail in our letter of July 21, 1997 to 
Chainnan Hyde, attached for your oooveaiencc and so as not to reinvent the wheel  I hope you 
and your colleagues will read this brief letter very carefully, and that you will accept it, along 
with diis letter, as my preliminary written statement for purposes of the bearing tomorrow 
osoRiing. 

In the draft bill before you, like in H.R. l96S's wont provisions, the govenuncM is seeking to 
rwUealty expand its power* of criminal forftiture law, through an ill-considered ovcsfaaul of Title 
H of the U.S. Code and the firodamcnul fSricral rules of oiminal and civil procedure.    And 
this, despite the bet that crimioal forfeiture laws already provide leas protectioa for inrmnnrf 
third party property owners and other stakeholders than the abusive dvil fbri«iture laws. For 
example, these laws provide that ionocent third psity property owners and other, noo-accused- 
but-intetested, innocent stakeholders (e.g., holders of interests in business entities) have no right 
to a jury, a circumstance of highly dubious constitutionality. This is wrong end it should be 
••ii»..g«^  Likewise, statutes now place the burden of proof on the inooccnt third perty claimnL 
Moreover, third party claimants can assert no interen wbatsoeva until the criminal proceedings 
against the oi>e accused wrongdoer are completed, which of course can and ofien docs tske yean, 
especially in complex, regulatory or *white collar' business eases. There is a Issge body of well- 
.^.i.ii.1,^ caselaw dealing widi tbi claims of innocant Aird perties uAose propcny has been 
wrosigfiiUy restrained or seized imder Ibe current criminal farfsihiia lawv 

The draft bilL like H.R. 196S's numerous criminal fcrfeinnc provitioos insittcd t^on by DOJ, 
doe* ootfamg to make these unfiurproocdms in criminal fbrfiBiniKB«« just Rtfber, it singly 
gI«M die govcniBenl flail inata, UBpreesdeolBd uaiur pnoedurs* ad scope of pewrn with 
efiectively no bounds or tiiSliiii'it, or acoomtabuity. 

FoUowing are just some of die issue* that jionp out about the draft in the sbait tioN wc have h^ 
tDt«vie«rtt: 

>-Fir«, the pRipo«a] in the DOr s draft wiihlist bill, to spply forfBiun to all cmdial 
pcDcaedingliwMpsbr too broadly. There may well be better, aon appcopnate smeliaas. 
WhK U ateded il a HMR carsfiil iwiMT of te varioa SWUM, to tae when and if faiMture is M 
sppsopriete sanctmi oodee uie vJni^uiistaiu IM BBO gtvcn ma iotcivMs, iBchidmg tb* *^^1iini. 
iBVolvcd. For example, under the draft, it appear* Ihst all deftndrmt property would go tfat 
govcnsncnt's colTcrs fma forfrituic, instead of toward die victim iMtitutiaa Oat ofkeo occm 
DOW Victims would ocdy get ilielrreatitutiaou a soft of'setood lien holder,* St tbtdlscRlKMi 
of the govcramcat's forCsiturc program, unlike current law. 

>• Provisions like those in section 102 of the draft would tamfbrfature flmdamtBtals on Ibac 
head, so that all property at all asaodaled with any aeeused perm is pre*WMd.p>w»fa( ta ba 
gailty property, no matter it* ictatiaasbip to alleged wroDgdoing. Tbus,forin*taDGe,if one 
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bold* • minority i(it«cc*t in • capontioa, H will ba pmuinad, unds ifat govwiiiaciit'* wiiUiM 
ptovuion in thi< dnft, thai the govvnuneiit ha* t *rigbt* to ttia intsiwti of the entire coipotatioB, 
of all intereiti - well bcyood tlMt alleged u> be involved in the defisadant'* own alleged 
wioogdotng. The suppoaad nexus between the property lubject to forfeiture and the wiangdomg 
giving rise to forfeiture is severed, and the law becomes an unhamcued engiite for selective 
abosivc taldoga by the government. Our letter as H-R. IMS, of July 2S, 1997, diwaracs lUi 
aBprsccdaated prwiiiea for aadui p«wari to aaiic toaoceat prsparty, at VI, page 11. 

>- Tbs highly aboaiva 'grou ptoceedf* definitiao of ptofits fontainad in H.R. 1965, it alao in 
this dnft. It will cripple inaooent busincsi imaiesti. because it is eoly Itgnimaf busioeis (not 
drags or gambliog. Mc) which ate even taige««d by the sectioo.  The Eighth Amcodnicai's 
rudimaiilaiy piutectinns of propoitioaaUty provide no protection whalaoevar, because the courts 
have fi^f«:irt««|—i«»l ^ Anxadownl toptr n, iMver prohibit a forfeiture of 'proceeds, no roaOer 
bow umeaaooably dafiacd.   In short. ifCongiaa&ils to protect the interests of irmoccDt 
bunaess owners aad stakeholders, the coiats will be powcdess to do so. See Jaly M, 1997 
letlar, ac V, page 11.   We have addressed thfa whole cmcial lastie of the IKXTs prepeaad 

I daflaitioa of'preceads" ID oar Jair 2S, 1997 IcMar, at IV, at page •. 

^ Section 106 of this draft bill btarally cwatri a Star rhamber islerrogatioa praoedure fiv ths 
govuniuant against the ettixsa accused, in a manoer all too siinilar to the unjust interrogaliao 
proeedura cmitamplatfd io H.R. 196S, sddiisssd at I, page, 3, of ear Joly 3S, 1997 Mtar. 

>- PiaaUy. maagr provisions ia the Aaft, as ia H-R. I96S, make aa ill-constdend cad nm around 
tha calaUiahad nda^naldng process of IhsfcdanljtidiclKy's JndidalCaiifBeoccRalai 
Coaminaaa. Wo tbiBk it is sound, ad twU-etiabtiahed practice to seek the judiciary's iapol,ai 
kaa^ about ttiaaesi«eepiag.oaatrov«rsialehBocas to basic tuica of proccdiaa.   For eaanpk, Uka 
RK. 196S. this dnft, at sac iU, aad US, would onsta special suBauryjulgmeBtaadndNr 
bano lalea of civil procadun in bvor of ths govcnmaat liogant, et^oyed by no other, diiaea 
citiaaB, to tha grawa daltinsBt of individual Aaarieaas nAjsctad to tha govaouacat's ail- 
ponwirfhl fbrftitm tneaal. Sat Ja^r tt, 1997 bttsr. ai m, page 6. 

We hawa also fai^Ugkaad sona of te ««rsi abuses tadar cunaat criauaal fcrflatoK kw ia otiMr 
psevlaBi suhiiiisilnBi to this cwounHtas Wahrw^padaEaByidMilifiadsonwofifaeiMilssvtre 
aaaurtadotMcftbasesbutas that wanid result ftoniBsittiwm of the DOrswiAUatfcriWfaal 
new powers of summary ctimiiiBt fbrfUtura, aad iooasaed or ehaiiatfed safagiHids ^aiatt 
guvaiiauam abuae. See e.g.. Htarhig befcre tfce PA Haase CoiniWee oa the JadJdary, 
JalrU.i'MCSeriaiNa. 94), aa HJL 1916 (104* Caafraas). Atlachaaals A A B ta 
CoiBaaati afNACOL lUgBnliag DOJ Freposed r«r*«Bro Acts of 1994 aad 1996, at page 
313 at aaq.; Sappla*anlal Malarial. LsHtr to StafsB Caasala. Da^aty CU< DOJ Asset 
VarMtare aad Moaay Laaadcriag Sectioa ftvm NACDL VarMtara Abase Task Fare* Co- 
Ckalr David & Snllk (tBTtoar Assec. Directar af the DOJ Aassi PorMtara OfBee, aad 

r af tkc IrsatiM, Praaaeatiaa a«d Dafaus af FarMtart Cases Qkfatthaar Baadar 1996), 
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tX. H»w4f, m. of NaifaviBc TtaMUN. ij a gradual* oftbt Univtanity of Noftli Carolina 
anl Vaoderbilt Univenity Law School. He is the senior partner In the Ann of E E Edwards and 
Associates, a litigatioo-anenled finn with a heavy cooccnIratioQ oo chmioai defense in both state 
and federal courts. 

Mr. Edwards began his career as ao Assistaiu District Attorney Ocrtcral in Nashville. He has 
also served as President of the Tennessee Association of Criminal Defoiae Lawyers, and as a 
aanbt* of the Tetmesaee State Bar Association's House of Delegates. 

He omeally serves as Partiameotariaa of the National Association of Criminal Defeaae Lawyers, 
the pncoiinent organiialion in the United States advancing the mission of the nation's cnnunal 
defense bar to ensure justice and due process for all parsons accused of crime, and promoting the 
fUt and proper administration of criminal justice.  He has long served as Co-Chair of NACDL's 
FocfeitUTe Abuse Teak Farce. 

Ha is a member of the Teimeasee Supreme Court's Commissioa en Rules of Criminal Preccdiac, 
and a guest lecturer at VanderbiJt Law School and numerous legal seminars across the country. 



Mr. McCoLLUM. Thank you, Mr. Edwards. Let me ask you a 
question about this issue on jiuy trials. Do you think that the Su- 
preme Court decision on criminal forfeiture with respect to the sen- 
tencing decision, the Libretti case, should be, in essence, reversed 
legislatively? Should we provide for jury trials in criminal forfeiture 
cases? 

Mr. EDWARDS. Well, Mr. Chairman, the Libretti case did not in- 
volve a trial. It involved a plea agreement and a dispute regarding 
procedures that were used in the plea agreement. 

I deeply regret some of the language that the Supreme Court 
used in the Libretti decision because it was so broadly written that 
it would appear to apply to criminal forfeiture across the board, not 
just to a case under the facts before the court. 

The fact is, not on the basis of Constitutional right but on the 
basis of statute, criminal forfeiture is only invoked by a jury after 
the jury, based on proof beyond a reasonable doubt, has found an 
accused guilty. And then in the same trial the same jury deter- 
mines whether to forfeit property and to what extent property 
should be forfeited to the extent of the defendant's interest in that 
property. 

That is the way it is now under present law and that is the way 
it should continue to be; but this biU would, of com-se, do away 
with that. 

Mr. McCoLLUM. Let me ask you something. I am not a student 
of history on this subject to the degree you obviously are. In the 
John Hancock-Liberty case, was the violation of the Navigation Tax 
Act that you were referring to criminal or civil at that time? 

Mr. EDWARDS. Most—no, it was civil. Most of the statutory for- 
feiture proceedings—well, let me back up a step. There were three 
types of forfeiture, historically, in Great Britain, going back to the 
reign of Edward the First. 

'fiiere was the forfeiture of estates, and for many centuries in 
Great Britain any person convicted of almost any felony forfeited 
their entire estate. As you know, our Constitution prohibits that. 

Mr. McCOLLUM. Right. 
Mr. EDWARDS. There was the concept of the law de addende, the 

concept that if an instrumentality caused the death of a person, 
that instrument, whether it was a horse, or an ox team, a null run, 
whatever, would be, it or its value, would be forfeited to the crown. 

Again, the United States did not adopt the law de addende, and 
it was eventually repealed; after a century of industrial revolution 
in Great Britain, it was repealed. What was maintained was the 
concept of statutory forfeiture. 

The Navigation Acts in Great Britain were used as a vehicle 
under the theory of mercantile economics that evolved after the 
Renaissance and in the beginning of the Industrial Revolution. Na- 
tions in that time believed that the way to grow the economy, to 
use a current word, was to control the ingress and exit of goods and 
services. So under the Navigation Acts as originally peissed by the 
British Parliament, in order for any ship to bring any goods into 
Great Britain or into any British colony, they either had to be Brit- 
ish goods or they had to originate in a port Ucensed by the king. 
And much of the crown's revenues derived from the customs duties 
imposed on these goods. 
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So literally, if a product was made on the Continent, was made 
in France, or Spain, or Denmark, those products could not be 
brought into England unless they went through a port that was h- 
censed by the king and allowed in. Otherwise, the goods and the 
ship they came on were both seized. If the seizure occurred in 
Great Britain as opposed to on the high seas, the trial was a civil 
proceeding before the covirt of exchequer, which is one of the three 
great common law courts, and the English jury discerned whether 
the goods should be forfeited or not. And that tradition was carried 
over into this country because, as you know, for the first century 
or more of our country's existence, 80 percent or more of the Fed- 
eral Government's income came fix)m customs duties  

Mr. McCOLLUM. Right. 
Mr. EDWARDS [continuing]. And without the ability to make sei- 

ziires in rem of ships and their cargo, a fledgling new nation could 
not have protected its revenue. 

Mr. McCOLLUM. I appreciate your lajring that out because it does 
put everything in historical perspective and saves me from doing 
a lot of reading. One of the arguments that could be made with re- 
gard to the foifeitiu^ that we are dealing with here today, is that 
it is criminal forfeiture. You have been convicted, so you have lost 
some rights you otherwise would have. In the sentencing, a judge 
is going to decide the very liberty of an individual. So the argument 
would be that since you are already a convicted criminal, tiiere is 
nothing wrong with the judge only deciding a criminal forfeiture 
case at that stage. I would suspect that would be the argument. 
How do you respond to that? 

Mr. EDWARDS. I think the other side of that argument is the fun- 
damental concept is it was not the judge that made that decision. 
It was a jury of the accused's peers that made the decision that the 
defendant had been guilty of criminal conduct. 

Mr. McCoLLUM. And they would also decide, then, so, if they de- 
cided he is guilty, then they should also decide what happens to his 
property? 

Mr. EDWARDS. That is exactly right, and I can asstire you in 
many, many cases, even cases where the proof of guilt is over- 
whelming and even in cases where the accused has blatantly defied 
and violated the law, it is very often a very different matter what 
property, if any, had been involved in the criminal conduct so as 
to make it subject to forfeiture, and when for 4 or 5 years now the 
American public has seen stories over and over again—on TV pro- 
grams, on "60 Minutes," "20/20," on the "Investigative Reports" on 
A&E, in the newspaper series'—about law enforcement agencies 
taking property from innocent people, well, it seems to me that the 
inevitable result of that is to diminish the confidence, and respect, 
and trust that citizens have in their government. When they see 
that happening to their neighbors, deep down inside they realize it 
could happen to others. 

Mr. McCoLUJM. If we were to impose on all criminal forfeiture 
proceedings the jury trial concept, would that remedy a lot of the 
other problems in this bill? In other words, you would not object 
as seriously to bringing as much under this legislation as you 
would otherwise, is that not true? 
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Mr. EDWARDS. That would remedy one very large aspect of my 
many problems with this bill. But another very large aspect is pre- 
trial seizure and restraint of assets, because of the extraordinary 
impact that it has on the ability of an accused to defend himself 
or herself 

This bill proposes enormous expansions of pre-trial restraint. 
Mr. McCoLLUM. I will let Mr. Barr ask you questions about that. 
Mr. EDWARDS. Okay. 
Mr. McCOLLUM. I have consumed more time than I should here. 

Mr. Barr? 
Mr. BARR. Thank you, Mr. Chairman. I had some discussions, as 

you know, with the previous witnesses focusing both on the pro- 
posed rule, 32.2, as well as then on the definition of "proceeds" 
found later in the bill, and I think we need to look at both of them 
in sort of looking for answers to questions that we have posed to 
the other panel. 

Focusing, Mr. Edwards, for a moment on page 7 and 8 of the pro- 
posed bill, which relates to Proposed Rule 32.2, criminal forfeit- 
ure  

Mr. EDWARDS. Yes, sir. 
Mr. BARR [continuing]. Subsection B, I find the lauiguage that is 

used very, almost, tinartful in some respects but there would be a 
great deal of confusion out of that. Give me your thoughts, please. 
I am looking at the sentence that begins on line 20, "If the property 
is subject to forfeiture, the court must enter a preUminary order di- 
recting the forfeiture of whatever interest each defendant may have 
in the property." That raises the question in my mind what if we 
are only talking about one defendant. Does that obviate even the 
need for this, each interest, each defendant "may have in the prop- 
erty" without determining what that interest is? 

Then it goes on to say that, "deciding the extent of each defend- 
ant's interest"—if we only have one defendant, then I guess that 
would mean that defendant's interest—"is deferred imtil any third 
party claiming an interest in the property has petitioned the court 
to consider the claim. If no such petition is timely filed and the 
court finds that a defendant had a possessor/'—I guess that would 
mean any possessory—or any "legal interest, the property is for- 
feited in its entirety." 

I would conclude firom that that the only way that a defendant 
can avoid having his entire business or whatever the asset is, 
whatever the proceeds are of whatever, so long as the government 
can prove that there was one criminal act that may have used that 
business, such as somebody coming in and filling out a form im- 
properly or whatnot, that the only way that the defendant, a de- 
fendant, can avoid having the entire property forfeited, regardless 
of the extent to which his criminal activity may have relied on the 
property, is if a third party comes in. If no third party comes in, 
then the court is not even empowered to take these steps to deter- 
mine what, if anjrthing, less than the entire property would be for- 
feited. Do you read it the same way? 

Mr. EDWARDS. I read it the same way, yes, and that is a signifi- 
cant change fi-om the current law. I mean, the jury has to deter- 
mine to what extent property is involved and how much, if any. 
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should be forfeited now, and that is something that should be held 
onto with tenacity. 

Mr. BARR. But it even goes beyond that. I mean, is that what the 
government is trying to get at here? Like I say, it strikes me as 
sort of odd the way this is worded. This whole last portion of that 
sub-paragraph seems to imply that these provisions only apply if 
there is more thsm one defendant, but if there, indeed, is only one 
defendant, which would be, I presume, in a lot of different cases, 
then this additional finding that the court would be required to 
make—^in other words, what, if anything, less than the entire prop- 
erty ought to be forfeited—the court would not even get to that 
issue, would they? 

Mr. EDWARDS. AS I understand it, that is correct. I think it would 
all go no matter. The only defense that could be raised under that 
circumstance that occurs to me at the moment is that, let us say, 
forfeiting a $1 million business for a relatively minor infraction of 
the law, would constitute an excessive fine under the Eighth 
Amendment, and other than that I think it would be gone. 

Mr. BARR. Would you be comfortable of your client's chances for 
success in basing your whole argument on that? 

Mr. EDWARDS. NO, I would not. No, I would not, because obvi- 
ously courts are very cautious and reluctant to use Constitutional 
defenses when not prescribed by statute. Sometimes they do but 
they are very cautious in doing so. 

Tliere is another provision in this bill that would make it appear 
that hardship grounds are the only grounds that a third party 
could raise against the seizure and restraint of property. But they 
simpl coiild not raise the fact that the property was not subject to 
forfeiture. Some of the language in here is so extraordinarily draco- 
nian as just to defy belief I mean, in reading this I have repeatedly 
thought to myself, "This could not possibly mean what it seems to 
mean. It could not possibly be that the Justice Department is really 
seeking this broad an authority," but apparently they £ire. 

Mr. BARR. Well, they could just be drsufting errors. [Laughter.] 
Mr. EDWARDS. I do not think so. I do not think so. 
Mr. BARR. I appreciate, Mr. Edwards, your being here and also 

some of the written material that you have provided, not only on 
this short notice that you have had about this matter but with re- 
gard to Chairman Hyde's bill as well. And I would hope, and I pre- 
sume—I do not want to speak for the Chairman—but I think that 
probably all of us would appreciate on more careful reflection any 
additional comments and background, since you obviously have a 
great deal in this area, that you could provide to us. I know I 
would appreciate receiving that. 

Mr. EDWARDS. It would be my pleasure to do so. David Smith, 
my co-chair of the Forfeiture Task Force of NACDL, is here today 
with me, and both of us will be working on just such a more de- 
tailed response. For example, we have not even talked about third 
party claimants' problems in either this bill or existing criminal 
forfeiture law, and it is a very serious problem. 

Mr. McCoLLUM. Mr. Edwards, we would appreciate it. You men- 
tioned earlier you had hoped that we would go forward with the 
Chairman's bill, Chairman Hyde's bill, on civil forfeiture first and 
then get to this legislation; however, we are going to dual track 
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are perhaps problems with that bill, and althouogh he has chosen, 
with all due respect, to take the civil asset forfeiture aspect, we 
still have jurisdiction over the criminal aspect. 

Mr. EDWARDS. Yes, sir. 
Mr. McCoLLUM. And while I do not anticipate moving a bill be- 

fore the end of this session, we will certainly want to early next 
year in February or March or so. If over the next 2 or 3 months 
you could come up with a good analysis of this proposed legislation, 
it would be very helpful to us. 

Mr. EDWARDS. I am sure  
Mr. McCoLLUM. Yes, you think you can complete such an analy- 

sis over that time? 
Mr. EDWARDS. I believe we can, and we will strive to do so. There 

are certainly areas of criminal forfeiture that Justice has not men- 
tioned needing some reform  

Mr. EDWARDS [continuing]. Nevertheless do. 
Mr. McCoLLUM. We would also like you to look at what crimes 

you would or would not be opposed to. Maybe the earlier suggestion 
that we ought to apply some uniformity to this and say if some- 
thing is a crime and there are ill-gotten gains from it, then we 
ought to be able to forfeit those ill-gotten gains. If you could give 
us your thoughts on that subject, that would be helpfiil. 

Also, I would like to address the issue of the trial jury deciding 
the forfeiture involved in criminal cases. You impUed, maybe you 
did not intend to, that it was acceptable to you for there to be a 
judge only deciding the forfeiture of a case where there had been 
a plea bargain, and there was an agreement. There was no trial, 
no jury deciding as to one's guilt or innocence of the crime. Is that 
acceptable or would you still insist that with regard to criminal for- 
feiture there should be a jury deciding the forfeiture? 

Mr. EDWARDS. Well, the right to jury trial is one that can be 
waived. If a defendant does not feel it is in his or her interest to 
go before a jury, then I have no problem with the district judge 
handling it. 

Mr. McCoLLUM. But it would require separate waiver for that as 
opposed to  

Mr. EDWARDS. Absolutely. 
Mr. McCoLLUM [continuing]. Simply saying, "I am guilty of the 

crime." One could not automatically go in and say, 'The judge can 
decide it." That is your point? 

Mr. EDWARDS. That is exactly right. That is right. 
Mr. McCOLLUM. Mr. Conyers, do you have some questions? I 

know I have caught you with your soup, but you are welcome to 
ask anything you wish. 

Mr. CONYERS. I cannot ask anything I wish, Mr. Edwards, be- 
cause we are in apublic setting. So I wanted to greet you and  

Mr. EDWARDS. Thank you very much. 
Mr. CONYERS [continuing]. I wanted to be here for the discussion, 

and I will be reading, studying, working with you and your organi- 
zation on both the civil £uid the criminal aspects of asset forfeiture. 

Mr. EDWARDS. Mr. Conyers, you probably recall this, but I recall 
it very well. You were the first Member of Congress that invited 
me to address a committee of this body on the subject of forfeiture, 
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and that was before—that was in Government Operations several 
years ago—and so I deeply appreciate your concern. 

I should point out, Mr. Chairman, that one thing that the 
Libretti decision did not address is the fact that criminal forfeiture, 
like civil forfeiture, has a history of being before juries, being tried 
before juries, in this country and in Great Britain, going back for 
centuries. So there is a lot to be discussed about the notion of tak- 
ing juries out of the process when the government is taking prop- 
erty, whether it is under a criminal case or under a civil case. 

Mr. McCOLLUM. I thank you very much. Your points have been 
made extremely well. We look forward to your more detailed analy- 
sis in the coming weeks. 

Mr. EDWARDS. Thank you aU. 
Mr. McCoLLUM. Thank you. This hearing is adjourned. 
[Whereupon, at 12:18 p.m. the Subcommittee adjourned.] 
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APPENDIX 1.—LETTER FROM AMERICANS FOR TAX REFORM 

AMERICANS FOR TAX REFORM 

S9icabcrl7.I997 

Gravtr G. NoftfUM 
rtmUtM 

Detr Chainnin Hyde: 

Wc, the undenigned. urgs you to ibtodon (ny Anther eoniidantioa of H.R. 196S ud 
instead refociu your efBirts on civil uset fbiMture cefiuin, H.R. 1835. As origitully introduced 
by you and other Members of Conpesi, H.R. 113 5 li i bi-paitiun proposal which will provide 
substantive, and critically needed, reform. Among its strongest provisions are those which clearly 
protect, or clarify, existing Constitutional tights, Tlsis legislation: 

« Places die burden of proof on the government instead of the owner of seized property and 
requires the government to pnve its case by clearly convincing evidence; 

• Provides court-appointed counsel to persons who cannot afford to hire a lawyer to fight 
the government ever forfeiture, with fees to be paid out of the Asset Forfeittae Fund, 
thereby avoiding the necessity of additioDaJ funding for this proposal; 

• Elimimies the requirement that the claimant post a "cost bond' equal to lOH of the value 
of the seized property to be allowed to contest the forftitore in court and prohibits the 
forfeiture of an innocent owner's interest in property under any civil forfeiture statute; 

• Allows for the immfHiste release of seiMd property in many circumstances, pending final 
deiermination of the forfeiture action. Additionally, it provides a right to the owner of the 
seized property to sue the fedeiml government for negligence in die handling or storage of 
their property if the property is not uhimataly fiirfritad. 

On the other hand, H.R. 1965 docs nothing to coirect the abuses of the currant system. In 
fact, as written, H.R. 1965 would make the current system subject to even more abuse, (f H.R. 
1963 were brought to the House floor for a vote, we would work to defeat it. We would also 
encourage any business, or person for that matter, to oppose H.R. 1965 because it would create a 
system that would encourage more govetnuMni seizures under the civil assets forfeiture laws. 

H.R. 1965 is worse than no bill at all. Spedficaily, it includes the following especially 
tmacceptable provisions insisted upon by the govctnment seizing agencies: 

•   Allows the government a special Summaiy Judgment rule not eiyoycd by any other 
litigant in any other cases -- eocoutaging agencies to "seize now, fish later," to seize 
and hold private properly without probable cauM, while the government uses 
depositions and interrogatories, as well u requests for production of documents, to 

132018~ SnssT NW. Sun 2t». WASMWCTON DC 20036 
PHom 2ca/7as-02M      fAK 2n/7as42ei 
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'justify' iis seizure uid •flcr-<hs-&ct filing of a complainL Imposes costly pre-trial 
discovery burdens on the Innocent private property owner. 

• Defines "proceeds" of any crime, irwhiding complex regulatory "crimes," so broadly 
as to Include the "gross receipts" of an ofTense, without any allowance for the cost of 
legitimate goods and services provided by the oSendcr (e.g., the ottwrwise innocent 
merchant). The only relief provided is in an unduly limited number of'fraud" cases. 

• Unduly constricts the definition of "iniuicent owner" or third party, to merely 
purchasers of goods and serviccj, so that banks and other innocent, bona fide stUtrs 
of goods and services will be excluded from protection. 

• Restricts the appoiatmeat of counsel for indigent claimants to cases tneeting Star 
Chamber procedural requiremettts anathema to American law. The claimant 
requesting court-appointed counsel must submit to wide-open cross-examination by 
the federal prosecutor — into anything, including the meiits of the case - before any 
appointment can take place. 

H.R. 1835 is solid legislation which anyone who has followed the many abuses, stich as 
those which were detailed in the hearing you held on this issue before the Judiciary Committee 
earlier this year should support On the other hand, with aU due respect. RR. 1965 is bad 
legislation and represents an even greater threat than exists under current law. We urgt you to 
bring H.R. 183S to the House floor where we ate confident it will easily earn enough votes for 
passage. 

Sincerely, 

tbon: I 
£iUl£ 
Organization 

V. 

"T»C M*oitoO 9^y9xJr 
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APPENDIX 2.—^MATERIAL SUBMITTED BY J. DAVID POBJECKY, P.A., 
WINTER HAVEN, FL 

J   DAVID POBJCCKY. rj< 

wo OUAWKII 7M» •^W*«'«   ,.   ] ^- 
wwTM HAviN. nomBA ssan-TSMi 

J  OAWIO ^osjccat Aaiii Cosa »4l 

Ai,«o LvciNicD M Tta*a         ^*« Oi» Ra«waaf 

May 16.1997 

CharlM CuMdy 
U.S. HouM of RaprtMnUtivM 
129 Kantivky Avanua 
UkaUnd. Florida 33801 

Drar Congrcaaman Canady. 

Endoaad i> a lattar I waa nquaatad to draft for Diana Schacht. Sba requaatad ma 
to limplify tbs forfaitun mattar and the auapicea that «« might be callad to taatify in an 
UP and ooming bearing of reforming fbrfeitur« lawa. I think my clienta ttory iUuatrataa that 
"tmbridlsd poiver* can and do«a cxaata "imbridlad abuaa'. In other worda astute power can 
create abuae 'abaohitety*. In ttw interim, my client haa not even raoovarad coat money let 
alone reimburaemant of feaa.  There ia no proviaion in our law for damagae inflicted. 

If you or Congraaaman Hyde would be ao gradoua to allow me anVor a mambar of 
the family to diacuaa thia matter, it will be greatly appradatad. We bel that our 
govavnmaat juat doea not care. 

Thank you lor your time and conaideratioa in thia mattar. 

Youia vary tralv 

J. David Pobiadty.'PJl. 

I have included an additional copy of the latter for Congraaaman Hyda'a rariaw. 
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J. DAVID POajECKV. PX 
«M AVMNK ft S» 

pa DHAwtii nss 
WIMTtn HAVCM. PlOmOA »S««»-73I* 

•OAao CIMTinlb TMI IjMTrta 
AkCO UCRNMO 1H THAI PM OH •«•»••« 

M«. Dian* Sducfat 
Deputy Staff Diivetoi^CoiinMl 
Congraas of the United Sutaa 
Houaa of Rapnaoatativw 
CommittAa On "nw Judiciary 
2138 Rayburn Houaa OtBce Building 
Watiiington. D.C.   20S1M216 

Re: fnpotal AmandmanU idantiflad aa -avil Aaaat Poifeitura Rafbnn Aof 

Dear Ma. Schadit; 

<=.-i_'«,*t^?^.?* P"?"*' *»•«»» •«»*• A»et Forfriture Rafotm Acf amenfing 
Se<*m9eiof'ntlal8.UnitadStat«aCode, along with Mr. Phillip B.Kuhn. my oo^ooaual 
my.S.A, y, gJAW B^Pfh INI A« you are aware, we repreaented SJ.4W, INC in a 
foifeitum prootwding heard before the Honorable William Hoeveler of the PMeral Diatrict 
CM^fcr the Southam District of Florida. Miami, Florida. The caae began in 1988 and the 
fcrfnture portioo concluded on May S, 1994 with a »«rdict favorable to 8J *W INC Ibm 
favorable judgement waa entered on June 27. 1994. TU dKiaion can be found in 852 F 
aipplOia. We than filed a Motion for Attorney fee* under the Equal AOCMS to Juatic A«L 
llAJA). Along with the EAJA motion, a motion waa iSlod for aanctiona againat the 
gowBument and an action (or damagaa raaulting tram eooDOmic kaaea to the corporation and 
rta aharaholdera aa a dinct leault of the aaiiura. Needlsea to aay, aiaoe the "king can do no 
wrong" our action for damagea waa aummarily diamisaed. We concluded a aevao dn 
hearmg on the attorney fee requaat on June 26, 1995 and are cumntly awaiting far a 
dadaion on the attorney taaa and aanctiona motiona. " 

,,^ •»'»*»«*»'*«»taU.8. Attoniay»iattlu*adafoifclt««*k«iotiappro«imati»l» 
7,000 aciMrf r«xij land in Oadea Ctoimty. Florida which haa bekmgad to the 8 J *W taiS 
for over fifty (50) yMn. TWa aeiiure wu the laigeat forMtun action to date. Upon the 
'J^*'..'' *^ '•"'• """^ "" **" """keat of evidaDca, the U.& Attoniay immedhataly 
oiacioead m a preatranged pteaa oonfaeooa that ha waa taking the 'Av^ war to t)w drag 
amugija^ tjfff.' Thia and othar atatencnta were widely drcuUtwl in the South Florida 
ngKm by both pnnt and the aUctnoic media. Aa a reault, theae autanenU have bMoma 
a aonroe of aevere embarraaament to the law abiding SJftW family. Ilia antotiaDal pain, 
the tMT of k>o«ing auch targe acreaga and working cattle ranch, the unoartainty gVMTally 
aaaodatad with litigalian and the economical coat waa lubatantial and danaUting Miltbitd 
*oea, the matriarch of 8J4W, auflered atreeHndnoed diabetaa, oongaative heart failure, 
and unbearable mental ptin and auOiiring. Tony Wiamna. daughter of Rogn- and Mldtwi 
Jooea, had to live for aiz yeara wondering whether ahe aniVbr har fauabmd. Bill, would be 
raeted and wroogfaHy diarged with a ortmo. In the interim, their yotmg, twin daughtMa 
^P««it thair bnnatiTC yean m an atmoa|4Mra of iear. anguiafa and hopalaaanaaa in which tbar 
wtn auToundad by nightly dianwainna in which the family attempted to diapnn* a c«a 
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that Uckad a minimal foundation and attempted to prove tha nagativa, 'WE ABB 
INNOCE>fn!!* (Note, attacfasd ia a copy of an extraction frran the diary of one of the young 
twin daughtara. It wa« found by her parenta on the day they left for the final hearing in 
October, 1993.) Moreovar, Donald Jones, the eon and shareholder waa forced to endure the 
dagradatioD of his sister and mother while encompassed in a realm of oomplete loea and 

Ihe seizars of the SJftW prupaity oommsnced on September 18, 1988, two and ons- 
half years after a plans oraafaed on the Saminole Indian RsaarvatioQ which shares a common 
border with SJ&W and other, privately, owned ranches. 1^ seizure was unannounced and 
came as the ultimate surprise to the unwary shareholders, Mildred Jones, Tony Wierama, 
and Donald Jones, lbs govenmeot did not even seek to go on the land prior to the eeizure 
to investigate the alleged, clandestine airstrip. Both law enforcement oSioers involved in 
the seizure admowledged they never aaked for permission to go on the land and one of them 
ironically stated that it was because he did not feel he had *probabla cause.' After the 
seizure, in 1968, the government did not go CD the land until September 1993, 
approximately one month before the final hearing in Octobo' of 1993. At this hearing. 
Officer King stated that after the seizure be did not request permission because the 
topographical condition had obvioiuly changed between February of 1966, the date of the 
crash, and September 1988, the date of the forfeiture and seizure. 

Jbt) affidavita used for the 'ex parta' seizure was bought with errors. For example, 
the two law officers placed the alleged strip in different locations and then proceeded to 
seize another parcel of SJ&W land consisting of two thousand four hundred (2,400) aanea 
that was not even geographically attached. Iha seizure of SJftW was baaed on the 
hearsay evidence of a jailed drug smugger, Ljunry Fernandez, a renowned perjurer, and a 
man named Buddy Flatt who happened to mentioned tha word 'Scarborough' during a 
questionable interrogation by the two lew officers, affiants for this seizure. Buddy Platt 
subsequently recanted his statements, under oath, in subsequent court proceedings prior to 
the seizure. (Note, Scarborough was Mildred Joites's maiden name and what the ranch waa 
called prior and after the inoorporation of SJ&W in 1979.) 

To thia day we have not been able to determine the exact location of the alleged 
airatijp. Their record shows that Officers Heme and King have never agree to a oosomon 
location. As a matter of fact, Mr. Fernandez named another ranch as the site of the strip 
in his taped atatament to the two law officers in 1986. Ibia was not disclosed to the Court 
during its initial 'ex parta* aeizure or in subsequent affidavita for securing a summary 
judgment as to probable cauae for forfeiture. Ironically, the government loat all physical 
aixl tangible evideixse such as the map used in one of Larry Fernandez's taped statemanta, 
in 1986, where he specifically pointed out yet another site for the strip. (Note, one of tha 
Law Officers even recognized the site pointed out on the missing map aa belonging to tha 
Beck family and even admowledged that the Bedi property had an airstrip in which 
complaints had been previoualy lodged by an adjacent land owner as to suspicious ni^t 
traffic.) 

In 1991 both tba government and 'SJ&W sought summary judgments. TYte 
gowamnaat's judgemant was granted and tha landowners were denied as "innocent owners' 
baaed on the fact that the government said they needed more time for discovery.   SJftW 
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took tha dapootaooa of tbe two law offioen invohrad and reAitad thnr aflSdavita uaad in tha 
aaizure and summary judgement prooMdinga. (Nota, tha two law anforcamant ofCoen both 
atatad thsy had oo evidenoe againat the ahardioldan, apouaaa, ate. aa to refuta the *innoa«at 
owner' defanaa.) 

SJftW sought and received a "Franks Haaring* wfaicfa waa bald in Ifardi of 1993 tar 
two daya. In late July of 1993, the court revaraad itaalf on ita pravioua aununary judgaaMOft 
for the government as to the forfeiture and aet a final bearing fin- early Oct<A>er of 1993. 
Aftar eight years of procrastination, the government conductad ita first real diaoowiy with 
a deluge of requeata. (Note, discovery prior to this data merely oonaistad of canned 
interrogatoriea and requests to produce which were attadied to the initial fnfeitor* 
complaint). Tlrerefore, they managed to keep us, the SJ&W atUMnays, submetyed until tha 
final bearing in an attempt to minimite our preparation time. 

Tha government commenced their final hearing by completely changing their story. 
Ttnty secured the services of 'so-called' experts U> reconstruct the accident scene and give 
qjiniona as to whether a plane could land on the designated dandaatine airstrip. Ironically, 
this teatimony contradicted tha govsmment'a own NSTIB ejqwrta who investigated the 
acddmt immediately vpoa discovery thereof in February of 1986. Tleae eiperta were paid 
prime iaea at the taxpayer's expense while their investigation consisted of m»Hng analyses 
•ight years aftar the (rash, lite government also recreated the arime by testifying that the 
alleged smugglers came in through an alleged wire-gap gate at the back of the property. 
To this day, the wire gate has not been found. However, it was earher sworn to that they 
bad entered through a front gate which was supposedly wooden. (Note, testimony showed 
that this did not even exist at the time of the arasfa and had been replaced by a metal gate.) 
Larry Fernandez conducted a report in late August of 1993 and now, miraculously, recalls 
seeing Bill Wiersma at the alleged ttrip even though at three (3) earlier times, the firat in 
1966, he thought the person was someone else end failed to identic Mr. Wiersma. TIM 
govenunent made numerous innuendoa striving to link SJ&W with having a clandeatins 
airstrip via a blatant abuse of hearsay, double hearsay, and triple hearsay evidenoe. Ilisaa 
statements suppoeedly emanated from drug smugglers, Columbian burners, even dead peopla. 
Agent King testified by reading verbatim firom a soipt disguised as his notes. (Note, tha 
*SCTipt* and tranaoipt are exhibits in the proceeding.) Finally, the government in its closing 
argument stated that all the shareholders were innocent but that Bill Wiersma, a 
nooahareholder, was greedy and secreted his ill gotten gain trora his wife. Tba govommenl 
concluded that she was farced badi to teaching and therefore some of her earnings went to 
pay off Federal Estate Tax installment obligaticos by iriiich the ootporation benefitted. 
Monies, drugs, or even convictions ware never found or made against the allegad culprite in 
the SJ&W matter. Besides hearsay, the ndy thing that was linked to drugs were same 
metal grommets which were allegedly lost by law enforcement. (Note, llw airplane crashed 
and burned one (1) mile inside the Seminole Indian Reservation. Twenty soil and aah 
samples were tested for cocaina residue; of whidi none was found. lUs lead Judge Hoevelar, 
during the March bearing, to ask whether or not a crime had been oommittad.) 

In the memorandum opinion of May 6, 1994, tha Court recognizad tha oiealiiuiaa of 
the govemmenf a caae. Ibe personal and "finanrial oonaaqueooea of this artntiuy and 
unjustified f<Hrfeitura dedaion by the United States is dir«ctly attributable to the lack of 
judicial supervision and intervention at the initial stages of the {Hooeading.   Tim bordsn of 
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proof in the ^xobabla cauas' - *iiinooaDt owmr* facmuU onata* the dSatinctiva poaaibility of 
'"«*«""»« of aoonomic izqurtioa. 

Deapita tha aaga of SJ&W wfaicfc oontinuaa to thriva today, my dienta feel blaaaed 
that thay ware auooasafbl in the veneration of tha land. However, the family will never 
raoover their good name* without an ofBdal apology from the government Furthermore, 
they were economically harmed became thay were unable to improve their land from 1988 
until 1994, ainoe thay may have destroyed exculpatory evidence or loet the ranch itaelf 
through a miacarriage of juatioe. lliey are now faced with selling a parcel of land to pay off 
their debts incurred in fitting the government while paying Federal Eatata Taxea at the 
same time. Remember, retoition of the right to remain on the land doea not contain tha 
full rights of ownership wfaidi include mortgaging, selling, improving, etc Our clients 
became, as a matter of law, mere tenants at will awaiting eviction due to tha old law that 
a forfeiture relatea back to tha criminal act. 

Tfae U.S. Supreme Court addreaaad some of theae conoems in tha 'Austin' trilogy of 
caaaa by declaring ^irivate property* a ftmdamental liberty interest protected by the due 
prooeaa dauaa o( the Fifth (6th) and Fourteenth (14th) Amendmenta of the Constitution of 
the Unitad States. However, tha greatest abuses need to be thwarted through legislation 
sucfa aa what ia now pending. H<qieAilly this will be expanded to judicial forfeitures in the 
Dsar ftiture sinoa no citizen of tha United Stataa should undergo what my dienta had to and 
still endure. 

With the unfolding of avanta in this case it has become obvious that hearsay evidence 
ahould only be permitted in a 'Stephen King* horror story. Tbe 'clear and convincing* 
standard should correct that wnmg. Congressman Hyde should be commended on uaing tha 
'aaaet fixfeiture fund' to addreaa attonay tsea and damages versus use of taxpayers dollars. 
lUa will ensure that someone higgler up will ask the neoesaary quastiona while 'cutting' a 
dMck. 

Aa a reault of thia eiq>erienoe, both Mr. Kuhn and I strongly believe that any 
forfeiture proceeding should be limited by thoee oonstitutionBl rights guaranteed in a dvil 
if not a criminal trial. La., adequate notice, time to prepare, adequate discovery, effective 
aasistanoa of counsel, compulsory process, cross-examination and a neutral forum. Thus, if 
it waa not for the taking of depositions of the two law oflBoars over a period of three daya, 
we may not have prevailed. Alao, having a seasoned judge such as Judge Hoeveler who 
granted a 'Franks Hearing* in a dvjl forfeiture was truly a bleaaing if not a miracle. 

In doeing, I hope this fulfills your request Eight yean of mea Ufo ia difficult to 
summarize especially when considering tha significance of the subject mattar. It would be 
oonaidered a true honor to attend the hearings or Airthar brief you or the Congressmen. 
Hence, I would like to dose that as a two tour combat veteran, I do not think our great 
country should ever trample individual rights and sujqxvss freedoms in the name of a 
domestic 'drug war.* Ilus, we will be happy to tastily before the Committee regarding this 
severe injustice committed upon the honest snd moral people of S.J.&W. Ranch, Inc. and 
tbair nigbtmariah  forfoitura e:q>arieooe. 



Paa*s 
Ibink you for your tiin* and cooperation in thi* mattor. 

Sinoeraiy, 

J. David PsbjMky 

P.S. I have video tapaa of avidaooa from tha dapoaition of Offioar King in wfaicfa ha 
atatad that L^rry Pemandai ia a liar. Ha alao admittad to placing falae atatamenta in tba 
aforomantinned affidavit*. 

oc Congraaaman Haniy Hyda 
CoDgreaaman Chailei Canady 
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